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CONSTITUTION  OF  NEW  YORK 
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CONSTITUTION 


OF 


THE  STATE   OF   NEW   YORK 


ADOPTED    NOVEMBER   6,    1894. 


PREAMBLE. 

We,  the  people  ot  the  &tate  of  New  York,  grateful  to  Almighty 
6o(i  for  oar  freedom,  in  order  to  secure  its  blessiagSy  do  establish 
tkss  Constitution. 

ARTICLE    FIRST. 

lie.    1.  P^aoiis  not  to  be  disfranchised. 

2.  TrUl  by  jvrj. 

3.  Freedom  of  worship;  religious  liberty. 

4.  Uabt^os  corpus. 

&  ExctMiiive  bail  and  flues. 

&  BUI  of  rifTbts. 

T.  Compensation   for   taking  private   property;    private   roads;    drainage 

of  Bgricaltaral  lands. 
A.  Freedom  of  siMiech  and  press;  criminal  prosocutions  for  libel. 
9.  Right  to  assemble  atid  petition;  divorces;  lotteries,   pool-selling  and 

gambling,   laws  to  prevent. 

10.  Eaiotarats. 

11.  Feadal  tennres  abolished. 

12.  Allodial  tenares. 

13.  leases  of  agricnltaral  lands. 

14.  Fines  and  qnarter-salns  alKkUabed. 
13.  Purchase  of  lands  from  Indians. 

16.  Common  law  end  sets  of  the  colonial   snd  stnte  legislatures. 

17.  Grants  of  land  made  by  the  king  of  Great  Britain  since  1775;  prior 

grants. 
1&  Damages  for  Injuries  camJng  death. 

I  1.  Pemofitt  not  to   be   <llBfrancliin«»(1. 

Ko  member  of  this  State  sbnll  be  disfranchised,  or  deprived  of 
•ij  of  the  rights  or  privileges  spcnred  to  any  ritizon  thereof, 
■aJese  by  the  law  of  the  land,  or  the  judgment  of  his  peers. 

Cowl    1S46,  art.  I.  S  1- 

i  2.  Trial  liT  l«iT>'« 

The  trial  by  jury  in  all  cases  in  which  it  hns  been  heretofore 
terd  shall  remain  inviolate  forever;  but  a  jury  trial  may  be 
Wved  by  the  parties  in  all  civil  cases  in  the  manner  to  be  pre- 
teibed  by  law. 

Com.  l&ld.  art.  I.  I  2. 
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8  §3-7  CONSTITUTION  OF  NEW  YORK.  Akt.I 

I  8.  Freedom  of  wornhtpf   reliffioiis  liberty. 

The  free  exercise  and  enjoyment  of  religious  profession  and 
worship,  without  discrimination  or  preference,  shaH  forerer  b« 
allowed  in  this  State  to  all  mankind;  and  no  person  &hall  be  ren- 
dered incompetent  to  be  a  witness  on  account  of  his  opinions 
on  nratters  of  religious  belief;  but  the  liberty  of  conscience 
hereby  secured  shall  not  be  so  construed  as  to  excuse  acts  of 
licentiousness,  or  justify  practices  inconsistent  with  the  peace 
or  safety  of  this  State. 

CoMt.    3846.  art.  I,  f  8. 

I  4.  Habeas  corpus. 

The  privilege  of  the  writ  of  habeas  corpus  shail  not  be  sus- 
pended, unless  when,  in  cases  of  rebellion  or  inyasiou,  the  public 
safety  may  require  its  suspension. 

Const.    1846,  art.  I.  |  4. 

I  6.  excessive  bail  and  fines. 

Excessive  bail  shall  not  be  required  nor  excessive  fines  Im- 
posed, nor  shall  cruel  and  unusual  punishments  he  inflicted,  nor 
shall  witnesses  be  unreasonably  detained. 

Conat.    1846,  art.  I,  f  0. 

I  6.  Bill  of  rlarbts. 

No  person  shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime  (except  in  cases  of  impeachment,  and  in  cases 
of  militia  when  in  actual  service,  and  the  land  and  naval  forces 
in  time  of  war,  or  which  this  State  may  keep  with  the  consent 
of  Congress  in  time  of  peace,  and  in  cases  of  petit  larceny,  under 
the  regulation  of  the  Legis^Iature),  unless  on  presentment  or  in^ 
dictment  of  a  grand  jury,  and  in  any  trial  in  any  court  whatever 
the  party  accused  shall  be  allowed  to  appear  and  defend  in  per- 
son and  with  counsel  as  in  civil  actions.  No  person  shall  be 
subject  to  be  twice  put  in  jeopardy  for  the  same  offense;  nor  shall 
he  be  compelled  in  any  criminal  case  to  be  a  witness  against  him- 
self; nor  be  deprived  of  life,  liberty  or  property  without  due 
process  of  law;  nor  shall  private  property  be  taken  for  public 
use,  without  just  compensation. 

Cooat.    1846,  art.  I,  I  6. 

I  T.  </ompensatlon  for  taking  private  property  private 
roads)  dralnaflre  of  affrrlcnltaral  lands. 

When  private  property  shall  be  taken  for  any  public  use,  th« 
compensation  to  be  made  therefor,  when  such  compensation  ii 
not  made  by  the  State,  shall  be  ascertained  by  a  jury,  or  by  nol 
less  than  three  commiseioners  appointed  by  a  court  of  recorcfi 
as  shall  be  pescribed  by  law.  Private  roads  may  be  opened  ifi 
the  manner  to  be  pres<*pibed  by  law;  but  in  every  case  the  nece*^ 
sity  of  the  road  and  the  amount  of  all  dnmasre  to  be  snstain< 
by  the  opening  theroof  shall  be  first  determined  by  a  jury 
freeholders,  and  .such  amount,  together  with  the  expenses  of  tl 

Kroceedinp,  shall  be  paid  by  the  por.son  to  be  benefited.    Generi 
iws  may  be  passed  permitting  the  owners  or  occupants  of  agi 
cultural  lands  to  construct  and  maintain  for  the  drainage  then 

4 


Aw.  I  CONSTITXmON  OF  NEW  YORK.  1$  8-18 

neceseary  drains^   ditclies  and  dykes  upon  the  lands  of  others, 
mider  proper    restrictions   and    with   just   compensataon,   but   no 
special  laws  shall  be  enacted  for  sueh  purposes. 
Onut.   18M.  art.  I,  f  7. 

:    §  8.  Freedom    of    »pee<*li    and    preiiH)    criminal    pro«eon« 
n^nm  for  libel. 

Erery  citizen  may  freely  speak,  write  and  publish  his  senti- 
fiienta  on  all  subjects,  being  responsible  for  the  abuse  of  that 
nght;  and  no  law  sihall  be  passed  to  restrain  or  abridge  the 
fiberty  of  speech  or  of  the  press.  In  all  criminal  prosecutions 
er  indictments  for  libels,  the  truth  may  be  given  in  eridence  to 
ti^  jury;  and  if  it  shall  appear  to  the  jury  that  the  matter 
diarged  as  libelous  is  true,  and  was  published  with  good  motives 
a&d  for  justifiable  ends,  the  party  shaH  be  acquitted;  and  the 
IJDy  shall  have  the  right  to  determine  the  law  and  the  fact. 

OaiMt.    1846.  art.  I.  f  8. 

f  9.  RlKlit  to  naiieinble  and  petition i  dl'vorees;  lotteries, 
Voal-aelllnv  and  aramblinarf   laws  to   prevent. 

Na  law  shall  be  passed  abridging  the  right  of  the  peon(e^j»eace- 
sbly  to   assemble   and   to   petition   the   government,   ora^    de- 

rtanent  thereof;  nor  shall  any  divorce  be  granted  otherwise*  than 
due  judicial  proceedings;  nor  siiall  nny  lottery  jbT  the  sale  of 
lottery  tickets,  pool-selling,  book-making,  or  anjprother  kind  of 
Simbiing  hereafter  be  authorized  or  allowed  within  this  State; 
lid  the  Legislature  shall  pass  appropriate  law^to  prevent  offenses 
■ninst  any  of  the  provisions  of  this  sectj/c^. 
CeaiL    1846.  art.  I,  f  10. 

I  10.  Esebeats. 

The  people  of  this  State,  in  theii/ right  of  sovereignty,  are 
d«?m€d  to  possess  the  original  and/ultimate  property  in  and  to 
ill  lands  within  the  jurisdiction  <yf  the  State;  and  all  lands  the 
ftie  to  which  shall  fail,  from  Oi'^efect  of  heirs,  shall  revert,  or 
»Hieat  to  the  people.  J^ 

Ceoit-    1846,  art.  I,  |  11.  / 

f  11.  Feudal  tennres^'^bolintaed. 

All  feudal  tenures  of^yery  deroription,  with  aM  their  incidents, 
te  declared  to  be  ab9iished,  saving  however,  all  rents  and  ser- 
liees  certain  which  ^t  any  time  heretofore  have  been  lawfully 
BKated  or  reserved.    ; 

€bwt.   vl846.  art.  I,  i  \2. 

I  12.    Allodial  tenures. 

All  lands  within /this  State  are  declared  to  be  allodial,  so  that, 
febject  only  to  the  liability  to  escheat,  the  entire  and  absohite 
>K>Perty  is  vested  in  the  owners,  according  to  the  nature  of  their 
IftpectiTe  estate^. 

tvmt.     1846,  art.  i,  |  13. 

I  IS.    I^eaneii  t>f  aflrrlenltnral  lands. 

Xo  lease  or  grant  of  agricultural  land,  for  a  longer  period  th..n 
frdre  years,  hf^eafter  made,  in  which  shall  be  reserved  any  rent 
r  serrice  of  aay  kind,  shall  be  valid. 
Onst.    1846,  art.  1,  |  14, 
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§  14.  Fines  and  ann'ter-salrii  nboltslietl. 

All  fines,  quarter-sales  or  other  like  restraints  upon  alienation,: 
reserved  in  any  grant  of  land  hereafter  to  be  made,  shall  be  void. 

Const.    1846,  art.  I.  I  16. 

§   15.  Pnrcliase   of  InndH   of  Indians. 

No  purchase  or  contract  for  the  sale  of  lands  in  this  Scale, 
made  since  the  fourteenth  day  of  October,  one  thousand  seveu 
hundred  and  seventy-five;  or  which  may  hereafter  be  made,  of, 
or  with  the  Indians,  shall  be  valid,  unless  made  under  the  author- 
ity, and  with  the  consent  of  the  Legislature. 

Const.    1846.  art.  I,  §  16. 

I  10.  Common  la^w  and  acts  of  the  colonial  and  state 
learUlatares. 

Such  parts  of  the  common  law,  and  of  the  acts  of  the  Le^s- 
lature  of  the  colony  of  New  York,  as  together  did  form  the  law 
of  the  said  colony,  on  the  nineteenth  day  of  April,  oue  thousand 
seven  hundred  and  seventy-five,  and  the  resolutions  of  the  Con- 
greftft^f  the  said  colony,  and  of  the  convention  of  the  State  of 
NewYorlv*^  force  on  the  twentieth  day  of  April,  one  thousand 
seven  hun3ilid  and  seventy-seven,  which  have  not  since  expired, 
or  been  repeSl^^i  ^^  altered;  and  such  acts  of  the  Legislature 
of  this  State  a^^re  now  in  force,  shall  be  and  continue  the  hiw 
of  this  State,  suN^^^  ^^  ^^^^  alterations  as  the  Legislature  shall 
make  concerning  nl^  same.  But  all  such  pai*ts  of  the  comnoon 
law,  and  such  of  the^»Jd  acts,  or  parts  thereof,  as  are  repugnant 
to  this  Constitution,  a?e  hereby  abrogated. 

Const.    1846,  art.  I,  f  17. 

i  17.  Grants  of  laMd  m»d«  ^y  *>»«  kln«r  of  Groat  Britain 
since'  17T5|  prior  arrants. 

All  grants-  of  land  within  this  State,  made  by  the  king  of 
Great  Britain,  or  persons  acting- "nder  his  authority,  after  the 
fourteenth  dav-of  October,  one  th(Misand  seven  hundred  and  sev- 
enty-five, shaii  be  null  and  void;  b\t  nothing  contained  in  th's 
Constitution  shall  affect  any  grants  Vt  land  within  this  State, 
made  by  the  authority  of  the  snid  king  rff  his  prodoccssors,  or  shall 
atanul  any  charters  to  bodies  politic  anH  corporate,  by  him  or 
them  made,  before  that  day:  or  shall  affe<*<^  nn.v  s'lch  grants  op 
charters  since  made  by  this  State,  or  by  persons  arting  under  \tfi 
authority;  or  "shall  impair  the  obligation  of  any  debts  contracted 
by  the  State,  or  individuals,  or  bodies  corporate,  or  any  other 
rights  of  property,  or  any  suits,  actions,  rights  of  action,  or  other 
proceedings  in  courts  of  justice. 

Const.    1846,  art.  I,  f  18. 

§  18.  Damafires  for  Injuries  cansinftr  deatU* 

The  right  of  action  now  existing  to  recover  damagc^s  for  in- 
juries resulting  in  death,  shaH  never  be  abrogated;  and  tho 
amount  recoverable  shall  not  be  subject  to  any  statutory  limita- 
tion. 

New. 
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AtLTlCUEi   SBCOlfD. 

Bee.    1.  QnaliUcatton  of  voters. 

2.  Persons  ezclndcd  from  right  of  saffrage. 

S,  Certain  occapations  and  conditions  not  to  affect  reaidence. 

4.  Registration  and  election  laws  to  Ih>  passed. 

5.  Manner  of  Totlng. 

6w  Registration  and  election  Iwards  to  be  non-partisan,  except  at  town 
and  Tillage  elections. 


I  1.  Q,iBa11fl cation  of  voters. 

Eh-ery  male  citizen  of  the  age  of  twenty-one  years,  who  shall 
haye  been  a  citizen  for  ninety  days,  and  an  inhabitant  of  this 
State  one  year  next  preceding  an  election,  and  foi*  the  last  four 
months  a  re^Mdent  of  the  county,  and  for  the  last  thirty  days  a 
resident  of  the  election  district  in  which  he  may  offer  his  vote, 
shall  be  entitled  to  vote  at  such  election  in  the  election  district 
of  which  he  shall  at  the  Hme  be  a  resident  and  not  elsewhere, 
fi>r  ay  officers  that  now  are  or  hereafter  may  be  elective  by  the 
people,  and  upon  all  questions  which  may  be  submitted  to  the 
»  vote  of  the  people,  provided,  that  in  time  of  war  no  elector  in 
&e  actual  military  service  of  the  State,  or  of  the  United  States, 
in  the  army  or  navy  thereof,  shall  be  deprived  of  his  vote  by 
reason  of  his  absence  from  such  election  district;  and  the  Legis- 
lature shall  have  power  to  provide  the  manner  in  which  and  the 
time  and  place  at  which  such  absent  electors  may  vote,  and  for 
the  return  and  canvass  of  their  votes  in  the  election  district  in 
which  they  respectively  reside. 

GoikBt.    1846,  art.  II,  f  1. 

I  S.  Persona  excluded  from  tli«  rlarht  -oC  suffrage. 

No  person  who  shall  receive,  accept,  or  offer  to  receive,  or  pay, 
offer  or  promise  to  pay,  contribute,  offer  or  promise  to  contribute 
to  another,  to  be  paid  or  used,  any  money  or  other  valuable  thing 
as  a  compensation  or  reward  for  the  giving  or  withholding  a 
vote  at  an  election,  or  who  shall  make  any  promise  to  influence 
the  giving  or  withholding  any  such  vote,  or  who  sh.ill  make  or 
become  directly  or  indirectly  interested  in  any  bet  or  wagor  de- 
pending upon  the  result  of  any  election,  shall  vote  at  such  elec- 
tion; and  upon  challenge  for  such  cause,  the  person  so  chal- 
lenged, before  the  officers  authorized  for  that  purpose  shall  re- 
ceive his  vote,  shall  swear  or  affirm  before  such  officers  that  be 
has  not  received  or  offered,  does  not  expect  to  receive,  has  not 
paid,  offered  or  promised  to  pay,  contributed,  offered  or  promised 
fo  contribute  to  another,  to  be  paid  or  used,  any  money  or  other 
Tamable  thing  as  a  compensation  or  reward  for  the  giving  or 
withholding  a  vote  at  such  election,  and  has  not  made  anv 
promise  to  influence  the  giving  or  withholding  of  anv  such  vote 
nor  made  or  become  directly  or  indirectly  interested  in  anv  bet 
■>r  wager  depending  upon  the  result  of  such  election.  The  Legis- 
lature shall  enact  laws  excluding  from  the  right  of  suffrage  all 
persons  convicted  of  bribery  or  of  any  infamous  crime. 

Goost.    1846,  art.  II,  f  2. 
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§  8.  Certain  oGciipationa  and  conditions  not  to  ntleet 
residence. 

For  the  purpose  of  voting,  no  person  sball  be  deemed  to  have 
gained  or  lost  a  residence,  by  reason  of  his  presence  or  abseDce^ 
\rhile  employed  in  the  service  of  the  United  States;  nor  while 
engaged  in  the  navigation  of  the  waters  of  this  State,  or  of  the 
United  States,  or  of  tiie  high  seas;  nor  while  a  student  of  any 
seminary  of  learning;  nor  while  kept  at  any  almshouse,  or  other 
asylum,  or  institution  wholly  or  partly  supported  at  public  ex- 
pense or  by  charity;  nor  while  confined  in  any  public  prison. 

Const.    1846,  art.  II,  i  3. 

I  4.  Rearistratlon  and  election  laivs  to  be  passed. 

Laws  shall  be  made  for  ascertaining,  by  proper  proofs,  the 
citizens  who  sbaH  be  entitled  to  the  right  of  suffrage  hereby  es- 
tablished, and  for  the  registration  of  voters;  which  registration 
shall  be  completed  at  least  ten  days  before  each  election.  Such 
registration  shall  not  be  required  for  town  and  village  elections 
except  by  express  provision  of  law.  In  cities  and  villages  having 
five  thousand  inhabitants  or  more,  according  to  the  last  pre- 
cediitg  State  enumeration  of  inhabitants,  voters  shall  be  registered 
upon  personal  application  only;  but  voters  not  residing  in  such 
cities  or  villages  shaH  not  be  required  to  apply  in  person  for 
regqstraMon  at  the  first  meeting  of  the  officers  having  charge  of 
the  registry  of  voters. 

Gonet.    1846,  art.  II,  S  4.  • 

I  6.  Manner  of  -rotlnff. 

All  elections  by  the  citizens,  except  for  such  town  officers  as 
may  by  law  be  directed  to  be  otherwise  chosen,  shall  be  by  ballot, 
or  by  such  other  method  as  may  be  prescribed  by  law,  provided 
that  secrecy  in  voting  be  preserved. 

Const.    1846,  art.  II,  f  6. 

§  6.  Reflristration  and  election  boards  to  be  bi-partisan, 
except  at  tovrn  and  village  elections. 

All  laws  creating,  regulating  or  aflFocting  boards  or  officers 
chargfHi  with  the  duty  of  registering  voters,  or  of  distributing 
ballots  at  the  polls  to  voters,  or  of  receiving,  recording  or  count- 
ing votes  nt  elections,  shall  secure  equal  representation  of  the 
two  political  parties  which,  at  the  general  election  next  preceding 
that  for  which  such  boards  or  oflTicers  are  to  serve,  cast  the  high- 
est and  the  next  highest  number  of  votes.    All  such  boards  and 


Existing  laws  on  this  subject 
shall  continue  until  the  Legislature  shall  otherwise  provide.    This 
section  shall  not  apply  to  town  meetings,  or  to  village  elections. 
Hew. 
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article:  third. 

Sec    1.  LefteUtlTe  powers. 

2.  Number  and  terms  of  senators  and  assemblymen. 

8.  Senate  districts. 

4.  Snnmerations  and  reapportionments. 

ft.  Apportionment  of  assemblymen;   creation  of  assembly  districts. 

6L  Oompensation  of  members. 

7.  ClTil  appointments  of  members  Told. 

8.  Persons  disqualified  from  being  members. 

9.  Time  of  elections. 

10.  Powers  of  each  bouse. 

11.  Joomals;  open  sessions;  adjournments. 

12.  Members  not  to  be  questioned  for  speeches. 

13.  Bills  may  originate  In  either  house. 

14.  Btaacting  claoae  of  bills.      , 
15^  Uanner  of  passing  bills. 

16.  PrlTste  and  local  bills  not  to  embrace  more  than  one  subject. 

17.  existing  law  made  applicable  to  be  Inserted. 

18.  Cases  In  which  prlrate  and  local  bills  shall  not  be  passed;   restric- 

tions as  to  laws  authorising  street  railroads. 

19.  PriTSte  claims  not  to  bo  audited  by  legislature. 
90.  Two-thirds  bUls. 

21.  Appropriation  bills. 

22.  Restrictions  as  to  proTlsions  in  the  appropriation  or  supply  bills. 

23.  Certain  sections  not  to  apply  to  commission  bills. 

24.  Tax  bills  to  state  tax  distinctly. 

35.  When  ayes  and  nays  necessary;  three-fifths  to  constitute  quorum. 

26.  Boards  of  supervisors. 

27.  Local  leglslatlTe  powers. 

28.  Bxtra  compensation  prohibited. 

29.  Prison  labor;  contract  system  abolished. 

I  1.  LefftalAtive  po^Rrern. 

The  legUlatiTe'  power  of  this  State  ^hall  be  vested  in  the  Senate 
ind  Assembly. 
Cooit.    1846,  art.  Ill,  |  1. 

I  S.  Hvmber  and  terms  of  senators  and  asnemblynien. 

The  Senate  shall  consist  of  fifty  members,  except  as  hereinnftor 
proTided.  Tbe  senators  elected  in  the  year  one  thousand  eiirht: 
knndred  and  ninety-fiye  shall  hold  their  offices  for  three  .v(>nrs, 
and  their  sticcefwors  shall  be  chosen  for  two  yea  re.  The  .Vssein- 
bly  sbaU  consist  of  one  handved  and  fifty  members  who  shail  be 
chosen  for  one  year. 

Const    lfi46,  art.  ni,  S  2. 

I  8.  Sensite  districts. 

The  State  shall  be  divided  into  fifty  districts  to  bo  called  sen- 
ate districts,  each  of  which  shall  choose  one  senator.  The  dis- 
tricts diall  be  numbered  from  one  to  fifty,  inclusive. 

District  number  one  (1)  shall  consist  of  the  counties  of  Suffolk 
and  Richmond. 

District  nnmber  two  (2)  shall  consist  of  the  county  of  Queens. 

District  number  three  (3)  shall  consist  of  that  vavt  of  the 
county  of  Kings  comprising  the  first,  second,  third,  fourth,  fifth 
and  sixth  wards  of  the  city  of  Brooklyn. 

District  number  four  (4)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  seventh,  thirteenth,  nineteenth  ond 
twenty-nrst  wards  of  the  city  of  Brooklyn 

District  number  five  (5)  sball  consist  of  that  part  of  the  county 
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of  Kin^s  comprising  the  eighth,  tenth,  twelfth  and  thirtieth  wards 
of  the  city  of  Brooklyn,  and  the  ward  of  the  city  of  Brooklyn 
which  was-  formerly  the  town  of  Gravesend. 

District  number  six  (6)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  ninth,  eleventh,  twentieth  and  twenty- 
second  wards  of  the  city  of  Brooklyn. 

District  number  seven  (7)  shall  consist  of  that  part  of  the 
county  of  Kings  comprising  the  fourteenth,  fifteenth,  sixteenth 
and  seventeenth  wards  of  the  city  of  Brooklyn. 

District  number  eight  (8)  s'hall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  twenty-third,  twenty-fourth,  twenty- 
fifth  and  twenty-ninth  wards  of  the  city  of  Brooklyn,  and  the 
town  of  Flatlands. 

District  number  nine  (9)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  eighteenth,  twenty-sixth,  twenty-sev- 
enth and  twenty-eighth  wards  of  the  city  of  Brooklyn. 

District  number  ten  (10)  shaH  consist  of  that  part  of  the  county 
of  New  York  within  and  bounded  by  a  line  beginning  at  Cnnal 
street  and  the  Hudson  river,  and  running  thence  along  Canal 
street,  Hudson  street,  Dominlck  street,  Varick  street,  Broome 
street,  Sullivan  street,  Spring  street,  Broadway,  Canal  strret. 
the  Bowery,  Division  street^  Grand  srt:peet  and  Jackson  street,  to 
the  Easrt  river  and  thence  around  the  southern  end  of  Manhattan 
island,  to  the  place  of  beginning,  and  also  Governor's,  Bedloe's 
and  Ellis  islands. 

District  number  eleven  (11)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  ten,  and  with'n 
and  bounded  by  a  line  beginning  at  the  junction  of  Broadway  and 
Canal  street,  and  running  thence  along  Broadway,  Fourth  street, 
the  Bowery  and  Third  avenue,  St.  Mark's  place,  Avenue  A, 
Seventh  street,  Avenue  B,  Clinton  street,  Rivington  street,  Nor- 
folk street.  Division  street.  Bowery  and  Canal  street,  to  the 
place  of  beginning. 

District  number  twelve  (12)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  ten  and 
eleven  and  within  and  bounded  by  a  line  beginning  at  .Tackf-on 
street  and  the  East  river,  and  running  thence  through  Jackson 
street.  Grand  street,  Division  street,  Norfolk  street,  Rivington 
street,  Clinton  street,  Avenue  B,  Seventh  street,  Avenue  A, 
St.  Mark's  pFace,  Third  avenue.  East  Fourteenth  street  to  the 
East  river,  and  along  the  East  river,  to  the  place  of  beginning. 

District  number  thirteen  (13)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  ten,  and 
within  and  bounded  by  a  line  beginning  at  the  Hudson  river  at 
the  foot  of  Canal  street,  and  running  thence  along  Canal  street, 
Hudson  street.  Dominick  street,  Varick  street,  Bi*ooino  street, 
Sullivan  street.  Spring  street,  Broadway.  Fourth  street,  the  Bow- 
ery and  Third  avenue.  Fourteenth  street.  Sixth  avenue.  West 
Fifteenth  street,  Seventh  avenue,  West  Nineteenth  street.  Eighth 
avenue,  West  Twentieth  street,  and  the  Hudson  river,  to  the 
place  of  beginning. 

District  number  fourteen  (14)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  twelve  and 
thirteen,  and  within  and  bounded  by  a  line  beginning  at  East 
Fourteenth  street  and  the  East  river,  and  running  thence  along 
East  Fourteenth  street,  Irving  place,  East  Nineteenth  street, 
Third  avenue,  Best  Twenty-third  street,  Lexington  aveaQe,  IJast 
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Fiftj'third  street.  Third  avenue.  East  Fifty-second  street,  and 
the  East  riFer,  to  the  place  of  beginning. 

District  number  fifteen  (15)  shall  ooiiHist  of  that  part  of  the 
twmtj  of  New  York  lying  north  of  district  number  thirteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  West 
Fourteenth  street  ana  Sixth  avenue,  and  running  thence  along 
Sixth  avenue.  West  Fifteenth  street.  Soventh  avenue,  West  Foi-- 
tieth  street.  Eighth  avenue,  and  the  transverse  road  across  Cen- 
tra] park  to  Ninety -seventh  street.  Fifth  avenue,  East  Ninety- 
nth  street,  Lexington  avenue.  East  Twenty-third  street,  Third 
irenoe.  East  Nineteenth  street,  Irving  place  and  Fourteenth 
•trpet,  to  the  place  of  beginning. 

District  number  sixteen  (IB)  shall  consist  of  that  part  of  the 
roonty  of  New  York  lying  north  of  district  number  thirteen,  and 
vltfain  and  bounded  by  a  line  beginning  at  Seventh  avenue  and 
West  Nineteenth  street,  and  running  thence  along  West  Nine- 
teenth street.  Eighth  avenue,  West  Twentieth  street,  the  Hudson 
river.  West  Forty-sixth  street.  Tenth  avenue.  West  Forty-third 
itm't.  Eighth. avenue,  West  Fortieth  street  and  Seventh  avenue, 
to  the  place  of  beginning. 

District  number  seventeen  (17)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  sixtcren,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  Eighth 
ivpnue  and  West  Forty-third  street,  and  running  thence  aJong 
Weat  Forty-third  street.  Tenth  avenue,  West  Forty-sixth  street, 
the  Hudson  river,  W^est  Eighty-ninth  street.  Tenth  or  Amsterdam 
svenoe.  West  Eighty-sixth  street.  Ninth  or  Columbus  avenue. 
West  Eighty-first  street  and  Eighth  avenue,  to  the  place  of 
beginning. 

District  number  eighteen  (18)  shall  consist  of  that  part  of  the 
eoQnty  of  New  York  lying  north  of  district  number  fourteen,  and 
vithin  and  bounded  by  a  line  beginning  at  the  junction  of  East 
Fifty-second  street  and  the  East  river,  and  running  thence  along 
lUst  Fifty-second  street.  Third  avenue.  East  Fifty-third  street, 
Lpxiisgton  avenue,  East  Eighty-fourth  street.  Second  avenue, 
East  Kighty-third  street  and  the  East  river,  to  the  place  of  be- 
gumiag;  and  also  Blackwell's  island. 

District  number  nineteen  (19)  shall  consist  of  that  part  of  the 
<iMinty  of  New  York  lying  north  of  district  number  seventeen, 
and  within  and  bounded  by  a  line  beginning  at  W^est  Eighty- 
sinth  street  and  the  Hudson  river,  and  running  thence  along  the 
Hudson  river  and  Spuyten  Duyvil  creek  around  the  northern  end 
•(  Manhattan  island;  thence  southerly  along  the  Harlem  river  to 
the  north  end  of  Fifth  avenue;  thence  along  Fifth  avenue.  East 
One  Hundred  and  Twenty-ninth  street.  Fourth  or  Park  avenue, 
East  One  Hundred  and  Tenth  street,  Fifth  avenue,  to  trans- 
Tene  road  across  Central  park  at  Ninety-seventh  street,  Eighth 
svenne.  West  Eighty-first  street,  Ninth  or  Columbus  avenue. 
West  Eighty-sixth  street.  Tenth  or  Amsterdam  avenue  and  West 
Eighty-ninth  street,  to  the  place  of  beginning. 

District  number  twenty  (20>  shall  consist  of  that  part  of  the 
coonty  of  New  York  lying  north  of  districts  numbers-  eighteen 
ttd  fifteen,  and  within  and  bounded  by  a  line  beginning  at  East 
raghty-third  street  and  the  Bast  river,  running  thonre  throuch 
Bast  Eighty -third  street.  Second  avenue,  E.-ist  Eightv-fourth 
street,  I^xington  avenue,  East  Ninety-sixth  street.  Fifth  avenue. 
One  Hundred  and  Tenth  street,   Fourth   or  Park  avenue, 
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East  One  Hundred  and  Nineteenth  street  to  the  Harlem  riyer, 
and  along  the  Harlem  and  East  rivers,  to  the  place  of  beginninf^. 
and  also  Randall's  island  and  Ward's  island. 

All  the  above  districts  in  the  county  of  New  York  bounded  upon 
or  along  the  boundary  waters  of  the  county,  shall  be  deemed  to 
extend  to  the  county  line. 

-District  number  twenty-one  (21)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  ninsteen 
and  twenty,  within  and  bounded  by  a  line  beginning  at  East  One 
Hundred  and  Nineteenth  street  and  the  Harlem  river,  and  running 
thence  along  East  One  Hundred  and  Nineteenth  street,  Fonrtli 
or  Park  avenue.  One  Hundred  and  Twenty-Ninth  street,  Fiftii 
avenue  and  the  Harlem  river  to  the  place  of  beginning;  and  nil 
that  part  t)f  the  county  of  New  York  not  hereinbefore  described. 

District  number  twenty-two  (22)  shall  consist  of  the  county  o-f 
Westchester. 

District  number  twenty-three  (23)  shall  con^st  of  the  countiea 
of  Orange  and  Rockland. 

District  number  twenty-four  (24)  shall  consist  of  the  counties 
of  Dutchess,  Columbia  and  Putnam. 

District  number  twenty-five  (25)  shall  consist  of  the  counties  of 
Ulster  and  Greene. 

District  number  twenty-six  (26)  shall  consist  of  the  counties  of 
Delaware,   Chenango  and  Sullivan. 

District  number  twenty-seven  (27)  shall  consist  of  the  counties 
of  Montg<»niery,   Fulton,  Hamilton   and  Schoharie. 

District  number  twenty-eight  (28)  shall  consist  of  the  counties 
of  Saratoga,  Schenectady  and  Washington. 

District  number  twenty -nine  (29)  shall  consist  of  the  county  of 
Albany. 

District  number  thirty  (30)  shall  consist  of  the  county  of  Rens- 
selaer. 

District  number  thirty-one  (31)  shall  consist  of  the  counties  of 
Clinton,  Essex  and  Warren. 

District  number  thirty-two  (32)  shall  consist  of  the  counties  of 
St.  Lawrence  and  Franklin. 

District  number  thirty- three  (33)  shall  consist  of  the  counties 
of  Otsego  and  Herkimer. 

District  number  thirty-four  (34)  shall  consist  of  the  county  of 
Oneida. 

District  number  thirty-five  (35)  shall  consist  of  the  counties  of 
Jefferson  and  Lewis. 

District  number  thirty-six  (3<j)  shall  consist  of  the  county  of 
Onondaga. 

District  number  thirty-seven  (37)  shall  consist  of  the  counties 
of  Oswego  and  Madison. 

District  number  thirty-eight  (3S)  shall  consist  of  the  countiefs 
of  Broome,  Cortland  and  Tioga. 

District  number  thirty-nine  (39)  shall  consist  of  the  counties  of 
Cayuga  and  Seneca. 

District  number  forty  (40)  shall  consist  of  the  counties  of 
Chemung,  Tompkins  and  Schuyler. 

District  number  forty-one  (41)  shall  consist  of  the  counties  of 
Steuben  and  Yates. 

District  number  forty-two  (42)  shall  consist  of  the  counties  of 
Ontario  and  Wayne. 

DiBtrict  number  forty-three  (43)  shall  consist  of  that  part  of  the 
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<oiuitf  o{  Monroe  compTising  the  towns  of  Brighton,  Henrietta, 

Inndeqooit,    Mendon,    FenfieM,    Perintoh,    Pittsford,    Rush    and 

fTebiter,  and  the  fourth,  sixth,  seventh,  eighth,  twelfth,  thir- 
:tenith.  fourteenth,  sixteenth,  seventeenth  and  eighteenth  wards 
ff  the  city  of  Rochester,  as  at  present  constituted. 

District  number  forty-four  (44)  shall  consist  of  that  part  of  the 
•iiaty  of  Monroe  comprising  the  towns  of  Chili,  Clarkson,  Gates, 
fireeee,  Hamlin,  Ogden.  Parma,  Riga,  Sweden  and  Wheatland, 
fttd  the  first,  second,  third,  fifth,  ninth,  tenth,  eleventh,  fifteenth, 
[BMteeDth  and  twentieth  wards  of  the  city  of  Rochester,  as  at 
|f»ent  constituted. 

District  number  forty-five  (45)  shall  consist  of  the  counties  of 
Aiagara,  Genesee  and  Orleans. 

District  number  forty-six  (46)  shall  consist  of  the  counties  of 
Allegany,  Liyingston  and  Wyoming. 

District  number  forty-seven  (47)  shall  consist  of  that  part  of 
tfae  county  of  Erie  comprising  the  first,  second,  third,  sixth,  fif- 
teenth, nineteenth,  twentieth,  twenty-first,  twenty-second,  twenty- 
i^  and  twenty-fourth  wards  of  the  city  of  Buffalo,  as  at  present 
tonstituted. 

District  number  forty-eight  (48)  shall  consist  of  that  part  of 
toe  county  of  Erie  comprising  the  fourth,  fifth,  seventh,  eighth, 
>ath,  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth  and  six- 
tfvnth  wards  of  the  city  of  Buffalo,  as  at  present  constituted. 

District  number  forty-nine  (49)  shall  consist  of  that  part  of  the 
wuaty  of  Erie  comprising  the  seventeenth,  eighteenth  and  twenty- 
wtli  wards  of  the  city  of  Buffalo,  as  at  present  constituted;  and 
«i  the  remainder  of  the  said  county  of  Erie  not  hereinbefore 
^ttCTibed. 

District  number  fifty  (50)  shall  consist  of  the  counties  of  Chau* 
unqna  and   Cattaraugus. 

Court.    184«,  art.  Ill,  f  3. 

i  4,  EniKBierations  and  reapportionments. 

An  eaumeration  of  the  inhabitants  of  the  State  shall  be  taken 
soder  the  direction  of  the  Secretary  of  State,  during  the  months 
^  Hay  and  June,  in  the  year  one  thousand  nine  hundred  and  five. 
Jd  in  the  same  months  every  tenth  year  thereafter;  and  the  said 
•stncts  shall  be  so  altered  by  the  Legislature  at  the  first  regular 
js«on  after  the  return  of  every  enumeration,  that  each  senate 
fi^trict  shall  contain  as  nearly  as  may  be  an  equal  number  of 
^liabitanta,  excluding  aliens,  and  be  in  as  compact  form  as  prac- 
^We,  and  shall  remain  unaltered  until  the  return  of  another 
^Juneration,  and  shall  at  all  times  consist  of  contiguous  ter- 
Wory,  and  no  county  shall  be  divided  in  the  formation  of  a  senate 
««rict  except  to  make  two  or  more  senate  districts  wholly  in 
«ch  county.  No  town,  and  no  block  in  a  city  inclosed  by  streets 
^*.  public  ways,  shall  bo  divided  in  the  formation  of  senate  dis- 
«i«tg;  nor  shall  any  district  contain  a  greater  excess  in  popula- 
^  over  an  adjoining  district  in  the  same  county,  than  the  popu- 
■tion  of  a  town  or  block  therein  adjoining  such  district.  Counties, 
^8  or  blocks  which,  from  their  location,  n>ay  be  included  in 
fither  of  two  districts,  shall  be  so  placed  as  to  make  said  districts 
^  nearly  equal  in  number  of  inhabitants,  excluding  aliens. 

No  county  shall  have  four  or  more  senators  unless  it  shall  have 
*  full  ratio  for  each  senator.  No  county  shall  have  more  than 
one-third  of  all  the  senators;  and  no  two  counties  or  the  territory 
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thereof  as  now  orgraiiized,  which  are  adjoining  conntiee,  or  which 
are  separated  onb^  by  public  waters,  shall  have  ui6re  than  one- 
half  of  all  the  senators. 

The  ratio  ^r  apportioning  sc^nators  shall  always  be  obtained  by 
dividing  the  number  of  inhabitants,  excluding  aliens,  by  fift.r, 
and  the  Senate  shall  always  be  composed  of  fifty  members,  except 
that  if  any  county  having  three  or  more  senators  at  the  time  of 
any  apportionment  shall  be  entitled  on  such  ratio  to  an  additional 
senator  or  senators,  such  additional  senator  or  senators  shall  be 
given  to  such  county  in  addition  to  the  fifty  senators,  and  the 
whole  number  of  senators  shall  be  increased  to  that  extent. 

Const.    1840,  art.  Ill,  f  4. 

« 

I  5«  Apportionment  of  a«H«mb1>'iiicn|  creation  of  assent- 
biy  dlntrlotn. 

The  members  of  the  assembly  shall  be  chosen  by  single  dis- 
tricts, and  shall  be  apportioned  by  the  Legislature  at  the  first  regu- 
lar session  after  the  return  of  every  enumeration  among  the  sev- 
eral counties  of  the  State,  as  nearly  as  may  be  according  to  the 
number  of  their  respective  inhabitants,  excluding  aliens.  EJvery 
county  heretofore  established  and  separately  organized,  excpi»t 
the  county  of  Hamilton,  shall  always  be  entitled  to  one  membor 
of  assembly,  and  no  county  shall  hereafter  be  erected  unless  its 
population  shall  entitle  it  to  a  member.  The  county  of  Hamilton 
shall  elect  with  the  county  of  Fulton,  until  the  population  of  the 
county  of  Hamilton  shall,  according  to  the  ratio,  entitle  it  to  a 
member.  But  the  Legislature  may  abolish  the  said  county  of 
Hamilton  and  annex  the  territorv  thereof  to  some  other  county  or 
counties. 

The  quotient  obtained  by  dividing  the  w^hole  number  of  inhab- 
itants of  the  State,  excluding  aliens,  by  the  number  of  members 
of  assembly,  shall  be  the  ratio  for  appointment,  which  shall  be 
made  as  follows:  One  member  of  assembly  shall  be  apportioned 
to  every  /?ounly.  including  P^ulton  and  Hamilton  as  one  county, 
containing  less  than  the  ratio  and  one-half  over.  Two  members 
shall  be  apportioned  to  every  other  county.  The  remaining  mem- 
bers of  assembly  shall  be  apportioned  to  the  counties  having  more 
than  two  ratios  according  to  the  number  of  inhabitants,  exclud- 
ing aliens.  Members  apportioned  on  remainders  shall  be  appor- 
tioned to  the  counties  having  the  highest  remainders  on  the  order 
thereof  respectively.  No  county  shall  have  more  meml»ors  of 
assembly  than  a  county  having  a  greater  number  of  inhabitants, 
excluding  aliens. 

Until  after  the  next  enumeration,  members  of  the  Assemblj' 
shall  be  apportioned  to  the  several  counties  as  follows:  Albany 
county,  four  members;  Allegany  county,  one  member;  Bux^-iiC 
county,  two  members;  Cattaraugus  county,  two  members;  Cay- 
uga county,  two  members;  Chautauqua  county,  two  members; 
Chemung  county,  one  member:  Chenango  c%)«nty,  one  membor; 
CHnton  county,  one  membor;  Columbia  county,  one  member;  Cort- 
land county,  one  member:  Delaware  county,  one  member;  Dutch- 
ess county,  two  members;  Erie  county,  eight  members:  Kssex 
county,  one  member;  Franklin  county,  one  member:  Fulton  and 
Hamilton  countiow,  one  member;  Gene<»ee  county,  one  member; 
Greene  county,  one  member;  Herkimer  county,  one  member; 
Jefferson  cotmty,  two  members;  Kings  county,  twenty-one  mem- 
bers; Lewis  coanty,  one  member;  Livingston  county^  one  tnem- 
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jber;  Madison  county,  one  member;  Monroe  county,  four  membem; 
^Montgomery  county,  one  member;  New  York  county,  thirty  •five 
iBerabers;  Niagara  county,  two  members;  Oneida  county,  three 
memberB;  Onondaga  county,  four  members;  Ontario  county,  one 
■ember;  Orange  county,  two  members;  Orleans  county,  one  mem- 
•kr;  Oswego  county,  two  members;  Otsego  county,  one  member; 
Putnam  connty,  one  member;  Queens  county,  three  members; 
iensselaer  county,  three  members;  Richmond  county,  one  mem- 
fer;  Hookland  county,  one  member;  St.  Lawrence  county,  two 
■cmben;  Saratoga  county,  one  meonber;  Schenectady  county,  one 
awnber;  Schoharie  county,  one  member;  Schuyler  county,  one 
awnber;  Seneca  county,  one  member;  Steuben  county,  two  mem- 
l»n;  Suffolk  county,  two  members;  Sullivan  county,  one  mem- 
be;  Tioga  county,  one  me<mber;  Tompkins  county,  one  member; 
IHrter  county,  two  members;  Warren  county,  one  member;  Wash- 
Mon  county,  one  member;  Wayne  county,  one  member;  West- 
A«ter  county,  three  members;  Wyoming  county,  one  member, 
iBd  Yates  county,  one  member. 

In  any  county  entitled  to  more  than  one  member,  the  board  of 
■  ■pervisora,  and  in  any  city  embracing  an  entire  county  and  hav- 
I  i>S  no  board  of  supervisors,  the  common  council,  or  if  there  be 
Bfttte,  the  body  exercising  the  powers  of  a  common  council,  s'hall 
JJBonble  on   the  second   Tuesday   of  June,  one  thousand  eight 
wmdred  and  ninety-five,  and  at  such  times  as  the  Legislature 
Baking  an  apportionment  shall  prescribe,  and  divide  such  coun- 
^  into  assembly   districts   as  nearly   equal   in   number  of  in- 
habitants, excluding  aliens,  as  m&y  be,  of  convenient  and   cou- 
pons territory  in  as  compact  form  as  practicable,  each  of  which 
wall  be  wholly  within  a  senate  district  formed  under  the  same 
^«!iortionment,  equal  to  the  number  of  members  of  assembly  to 
wWeh  such  county  shall  be  entitled,  and  shall  cause  to  be  filed 
» tbe  office  of  the  Secretary  of  State  and  of  the  clerk  of  such 
^oanty,  a  description  of  such  districts,  specifying  the  number  of 
^  district  and   of  the  inhabitants   thereof,  excluding  aliens, 
lecording  to  the  last  preceding  enumeration;  and  such  apportion- 
^nt  and  districts  ahall  remain  unaltered  until  another  enumera- 
tMi  aball  be  nmde,  as  herein  provided;  but  said  division  of  the 
sty  of  Brooklyn  and  the  county  of  Kings  to  be  made  on  the 
;  *«>nd  Tuesday  of  June,  one  thousand  eight  hundred  and  ninety 
I^J^Pt  shall  be  made  by  the  common  council  of  the  said  city  anf 
I  «e  board  of  supervtsars  of  said  county,  assembled  in  joint  sea 
;  "WB.  In  counties  having  more  than  one  senate  district,  the  sam; 
I  fiojnber  of  assembly  districts  shall  be  put  in  each  senate  district 
\  *ra  the  assembly  districts  cannot  be  evenly  divided  among  thf 
*Mte  districts  of  any  county,  in  which  case  one  more  assembl. 
~*tnct  shall  be  put  in  the  senate  district  in  such  county  having 
«e  largest,  or  one  less   assembly   district   shall   be  put  in   th^ 
JWjte  district  in  such  county  having  the  smallest  number  of  in- 
«*wtant8,  excluding  aliens,  as  the  case  may  require.     No  towik 
J«d  no  block  in  a  city  inclosed  by  streets  or  public  ways,  shall  be 
«Tided  in  the  formation  of  assembly  districts,  nor  shall  any  dis 
^rt  contain  a  greater  excess  in  population  over  an  adjoining  dis- 
^  in  the  same  senate  district,  than  the  population  of  a  town 
?j^k>ck  therein  adjoining   such    assembly   district.      Towns  or 
"**»  which,  from  tiieir  location,   may  be  included  in  either  of 
t^o  districts,  shall  be  so  placed  as  to  make  said  districts  moat 
^^^  equal  in  number  of  inhabitants,  excluding  aliens;  but  in 
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the  dirision  of  cities  under  the  first  apportionment,  regard  shall 
be  had  to  the  number  of  inhabitants,  excluding  aliens,  of  the 
election  districts  according  to  the  State  enumeration  of  one  thou- 
sand eight  hundred  and  ninety-two,  so  far  as  may  be,  instead  of 
blocks.  Nothing  in  this  section  shall  prevent  the  division,  at  any 
time,  of  counties  and  towns,  and  the  erection  of  new  towns  by 
the  Legislature. 

An  apportionment  by  the  Legislature,  or  other  body,  shall  be 
subject  to  review  by  the  Supreme  Court,  at  the  suit  of  any  citizen, 
under  such  reasonable  regulations  as  the  Legislature  may  pre- 
scribe; and  any  court  before  which  a  cause  may  be  pending  in- 
volving an  apportionment,  shall  give  precedence  thereto  over  all 
other  causes  and  proceedings,  and  if  said  court  be  not  in  session 
it  shall  convene  promptly  for  the  disposition  of  the  same. 

Const.    1846,  art.  Ill,  «  6. 

f  6.  Compeniiatlon   of  members. 

Each  member  of  the  Legislature  shall  receive  for  his  services  an 
annual  salary  of  one  thousand  five  hundred  dollars.  The  mem- 
bers of  either  bouse  shall  also  receive  the  sum  of  one  dollar  for 
every  ten  miles  they  shall  travel  in  going  to  and  returning  from 
their  place  of  meeting,  once  in  each  session,  on  the  most  usual 
route.  Senators,  when  the  Senate  alone  is  convened  in  extra- 
ordinary session,  or  whjen  serving  as  members  of  the  court  for  the 
trial  of  impeachments,  and  such  members  of  the  Assembly,  not 
exceeding  nine  in  number,  as  shall  be  appointed  managers  of  an 
impeachment,  shall  receive  an  additional  allowance  of  ten  dollars 
a  day. 

Ck>n8t.    1846,  art.  Ill,  f  6. 

I  7.  Civil  Appoint rnenta  of  members  void. 

No  member  of  the  Legislature  shall  receive  any  civil  appoint- 
ment within  this  State,  or  the  Senate  of  the  United  States,  from 
the  Governor,  the  Governor  and  Senate,  or  from  the  Legislature, 
or  from  any  city  government,  during  the  time  for  which  he  shall 
have  been  elected;  and  all  such  appointments  and  all  vote»  given 
for  any  such  member  for  any  such  office  or  appointment  shall  be 
void. 

Const.    1840,  art.  Ill,  f  7. 

I  8.  Persons   disqualified  from  belnff  members. 

No  person  shall  be  eligible  to  the  Legislature,  who  at  the  time 
of  his  election,  is,*  or  within  one  hundred  days  previous  thereto 
has  been,  a  member  of  Congress,  a  civil  or  military  officer  under 
the  United  States,  or  an  officer  under  any  city  government.  And 
if  any  person  shall,  after  his  election  as  a  member  of  the  Legis- 
lature, be  elected  to  Congress,  or  appointed  to  any  office,  civil  or 
military,  under  the  government  of  the  United  States,  or  under 
any  city  government,  his  acceptance  thereof  shall  vacate  his  seat. 

Const.    1846,  art.  Ill,  i  8. 

I  8.  Time  of  elections. 

The  elections  of  senators  and  members  of  assembly,  pursuant 
to  the  provisions  of  this  Constitution,  shall  bo  held  on  the  Tues- 
day succeeding  the  first  Monday  of  November,  unless  otherwise 
directed  by  the  Legislature. 

Const.    1846,  art.  Ill,  8  0- 
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f  10.  Power*  of  each  bonse. 

A  majority  of  each  house  shall  eoustitute  a  quorum  to  do  busi- 
aewL  Each  house  shall  determine  the  rules  of  its  own  proceed- 
ings and  be  the  judge  of  the  elections,  returns  and  qualitications 
6f  its  own  members;  shall  choose  its  own  officers;  and  the  Senate 
diall  choose  a  temporary  president  to  preside  in  case  of  the 
tbience  or  impeachment  of  the  Lieutenant-Governor,  or  when  he 
ihdl  refuse  to  act  as  president,  or  shall  act  as  Governor. 

OoBit   18M,  art.  Ill,  f  10. 

i  11.  Jonmala^  open  neBaioiiB)  adjonmnienta. 

I    Bach  house  shall  keep  a  journal  of  its  proceedings,  and  publish 

'  tie  same,  except  such  parts  as  may  require  secrecy.     The  doors 

»f  each  house  shall  be  kept  open,  except  when  the  public  welfare 

Aall  require  secrecy.     Neither  house  shall,  without  the  consent 

«f  the  other,  adjourn  for  more  than  two  days. 

C«i»L    1946,  art.  Ill,  S  H- 

I  IS.  Menabers    not   to    be    qnentloned    for   speecbea. 

For  any  speech  or  debate  in  either  house  of  the  Legislature,  the 
Bembers  shall  not  be  questioned  in  any  other  place. 
Oont.   1946,  art.  III.  f  12. 


f  13.  Blllii  may  orifrinate  in  either  hon«e. 

Any  bill  may  originate  in  either  house  of  the  Legislature,  and 
ill  billa  passed  by  one  house  may  be  amended  by  the  other. 

CoML   1846.  art.  Ill,  I  13. 

i  14.  EnactinflT  claoHe  of  billR. 

The  enacting  clause  of  all  bills  shall  be  *'  The  People  of  the 
State  of  New  York,  represented  in  Senate  and  Assembly,  do  enact 
»B  follows,"  and  no  law  shall  be  enacted  except  by  bill. 

CoMt   1846,  art.  III.  f  14. 

i  U.  Manner  of  panMins  bills. 

No  bill  shall  be  passed  or  become  a  law  unless  it  shall  have 

^  printed  and  upon  the  desks  of  the  members,  in  its  final  form, 

It  least  three  calendar  legislative  days  prior  to  its  final  passage, 

ttless  the  Governor,  or  the  acting  Governor,  shall  have  certified 

'  to  the  necessity  of  its  immediate  p-issage,  under  his  hand  and  the 

!  *•!  of  the  State;  nor  shall  any  l>ill  be  passe<l  or  become  a  law, 

i  wcept  by  the  assent  of  a  majority  of  the  members  e'ectod  to  each 

I  ^WDch  of  the  Legi.slature;  and  uiwn  the  last  reading  of  a  bill,  no 

!  «aendment  thereof  shall  be  allowed,   and  the  question  upon   its 

I  feal  passage  shall  be  taken  immediately  thereafter,  and  the  yeas 

;  lad  nays  entered  on  the  journal. 

I    Ccart.    1846,  art.  III.  9  15. 

i  16.  Private  and  local  bill*  not  to  embrace  raore  tbaa 
••e  aabjeet. 

No  private  or  local  bill,  which  may  be  passfnl  hy  thi*  Legislature, 
i  ^U  embrace  more  than  one  subject,  and  that  shall  be  expressed 
I  « the  title. 
\    Onit  1846.  art.  ni,  I  16. 
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I  17.  Bxiatliigr  laws  made  ap|illca1»Ie  to  be  laserted. 

No  act  shall  be  passed  which  shall  provide  that  any  existing 
law,  or  any  part  thereof,  shall  be  made  or  deemed  a  part  of  said 
act,  or  which  shall  enact  that  any  existing  law,  or  part  thereof, 
shall  be  applicable,  except  by  inserting  it  in  such  act. 

Const.    1846.  art.  Ill,  f  17. 

I  18.  Canes  in  frhlch  private,  and  local  bills  aball  not  be 
paanedi  reatrletlona  as  to  law*  anthorlslnor  street  rall- 
roads. 

The  legislature  shall  not  pass  a  private  or  local  bill  in  any  of 
the  following  cases: 

Changing  the  names  of  persons. 

Laying  out,  opening,  altering,  working  or  discontinuing  roads, 
highways  or  alleys,  or  for  draining  swamps  or  other  low  lands. 

Locating  or  changing  county  seats. 

Providing  for  changes  of  venue  in  civil  or  criminul  cases. 

Incorporating  villages. 

Providing  for  election  of  members  of  boards  of  supervisors. 

Selecting,  drawing,  summoning  or  impaneling  grand  or  petit 
jurors. 

Regulating  the  rate  of  interest  on  money. 

The  opening  and  conducting  of  elections  or  designating  places 
of  voting. 

Creating,  increasing  or  decreasing  fees,  percentages  or  allow- 
ances of  public  officers,  during  the  term  for  which  said  officers 
are  elected  or  appointed. 

Granting  to  any  corporation,  association  or  individual  the  right 
to  lay  down  railroad  tracks. 

Granting  to  any  private  corporation,  association  or  individual 
any  exclusive  privilege,  immunity  or  franchise  whatever. 

Granting  to  any  person,  association,  firm  or  corporation  an  ex- 
emption from  taxation  on  real  or  personal  property. 

Providing  for  building  bridges,  and  chartering  companies  for 
such  purposes,  except  on  the  Hudson  river  below  Waterford,  and 
on  the  East  river,  or  over  the  waters  forming  a  part  of  the 
boundaries  of  the  State. 

The  Legislature  shall  pass  general  laws  providing  for  the  cases 
onumoratod  in  this  section,  and  for  all  other  cases  which  in  its 
judgment,  may  be  provided  for  by  general  laws.  But  no  law 
shnll  authorize  the  construction  or  operation  of  a  street  railroad 
except  upon  the  condition  that  the  consent  of  the  owners  of  one- 
half  in  value  of  the  property  bounded  on,  and  the  consent  also 
of  the  local  authorities  having  the  control  of,  that  portion  of  a 
street  or  highway  upon  which  it  is  proposed  to  construct  or  oper- 
ate such  railroad  be  first  obtained,  or  in  case  the  consent  of  such 
property  owners  cannot  be  obtained,  the  Appellate  Division  of  the 
Supreme  Court,  in  the  department  in  which  it  is  proposed  to  be 
constructed,  may,  upon  application,  appoint  three  commissioners 
who  shall  determine,  after  a  hearing  of  all  parties  interested, 
whether  such  railroad  ouirlit  to  be  constructed  or  operated,  and 
their  determination,  confirmed  by  the  court,  may  be  taken  in  lieu 
of  the  consent  of  the  property  owners.  [As  amended  in  1901. 
To  take  effect  .Tan.  1,  1902.] 

Const.    1846,  art.  Ill,  I  18.  odded  in  1874. 
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I  lO.  Private  claims  not  to  be  audiited  br  levlalatur^. 

The  Legislature  shall  neither  aadit  nor  allow  any  private  claim 
«r  account  against  the  State,  but  may  appropriate  money  to  pay 
•Bch  claims  as  shall  have  been  audited  and  allowed  according  to 


OofMt.    1846,  art.  Ill,  |  19,  added  in  18T4. 

I  90.  Two-tblrda  bills. 

The  assent  of  two-thirds  of  the  members  elected  to  each  branch 
tf  the  Legislature  shall  be  requisite  to  every  bill  appropriating  the 
^blic  moneys  or  property  for  local  or  private  purposes. 

OmgL    1646,  art.  I,  f  d. 

i  21.  Appropriation  bills* 

No  money  shall  ever  be  paid  out  of  the  treasury  of  this  StUte, 
ff  any  of  its  funds,  or  any  of  the  funds  under  its  management, 
except  in  pursuance  of  an  appropriation  by  law;  nor  unless  such 
ptyment  be  made  within  two  years  next  after  the  passage  of 
nch  appropriation  act;  and  every  such  law  making  a  new  appro- 
friatloa,  or  continuing  or  reviving  an  appropriation,  shall  dis- 
tinctly  specify  the  sum  appropriated,  and  the  object  to  which  it 
is  to  be  applied;  and  it  shall  not  be  sufficient  for  such  law  to 
refer  to  any  other  law  to  fix  such  sum. 

Caest.    1846,  art.  YII,  |  8. 

I  22.  Restrictions  as  to  provisions  in  tbe  appropriation' 
•r  snpply  bills. 

No  provision  or  enactment  shall  be  embraced  in  the  annual 
appropriation  or  supply  bill,  unless  it  relates  specifically  to  some 
Articular  appropriation  in  the  bill;  and  any  such  provision  or 
auctmect  shall  be  Ihntted  in  its  operation  to  such  appropriation. 

Kev. 

I  28.  G«i*tain  sections  not  to  applr  to  oommission  bills. 

Sections  seventeen  and  eighteen  of  this  article  shall  not  apply 
to  any  bill,  or  the  amendments  to  any  bill,  which  shall  be  reported 
t»  the  Legislature  by  commissioners  who  have  been  appointed  pur- 
iiunt  to  law  to  revise  the  statutes. 

Gba.    1846.  art.  Ill,  S  25,  added  in  1874. 

f  24.  Tmji  bills  to  state  tax  distinctly. 

Every  law  which  imposes,  continues  or  revives  a  tax  shall  dis- 
tinetly  ntate  the  tax  and  the  object  to  which  it  is  to  be  applied, 
Md  it  shall  not  be  sufficient  to  refer  to  any  other  law  to  fix  such 
tax  or  object. 

Qout.    1846.  art.  Ill,  |  20,  added  hi  1874. 

I  2S.  'Wlkcwk  ayes  and  nays  necessary  |  tbree-llf tbs  to  con- 
illtste  Qvox^nni. 

On  the  final  passage,  in  either  house  of  the  Legislature,  of  any 
ict  which  imposes,  continues  or  revives  a  tax,  or  creates  a  debt 
«  charge,  or  makes,  continues  or  revives  any  appropriation  of 
PttWic  or  truHt  money  or  property,  or  releases,  discharges  or  com- 
■Qtis  any  claim  or  demand  of  the  State,  the  question  shall  be 
ttken  by  yeas  and  nays,  which  shall  be  duly  entered  upon  the 
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journals,  and  three-fifths  of  all  the  members  elected  to  eitbei 
house  shall,  in  all  such  cases,  be  necessary  to  constitute  a  quoriin] 
therein. 

Const.    1846,  art.  Ill,  i  21,  added  In  1874. 

I  20.  Board  of  ■uperT-laora. 

There  shall  be  in  each  county,  except  in  a  county  wholly  in- 
cluded in  a  city,  a  board  of  supervisors,  to  be  composed  of  saeta 
members  and  elected  in  such  manner  and  for  such  period  as  ia 
or  may  be  provided  by  law.  In  a  city  which  includes  an  entire 
county,  or  two  or  more  entire  counties,  the  powers  and  duties  of 
a  board  of  supervisors  may  be  devolved  upon  the  municipal  as- 
sembly, common  council,  board  of  aldermen  or  other  legislative 
body  of  the  city.     [As  amended  in  1899.] 

Gonat.    1846,  art.  Ill,  |  22,  added  in  1874. 

I  27.  liocal  leflpislatlve  powers. 

The  Legislature  shall,  by  general  laws,  confer  upon  the  boards 
of  supervisors  of  the  several  counties  of  the  State  such  further 
powers  of  local  legislation  and  administration  as  the  Legislatnre 
may,  from  time  to  time,  deem  expedient. 

Const.  1846.   art.   Ill,  |  23.   added  In  1874. 

I  28.  Bxtra  compensation  prohibited. 

The  Legislature  shall  not,  nor  shall  the  common  council  of  any 
city,  nor  any  board  of  supervisors,  grant  any  extra  compensation 
to  any  public  officer,  servant,  agent  or  contractor. 

Oonat.    1846,  art.  III.  S  24. 

I  29.  Prison  labori  contract  ayiiteni  abolished. 

The  Legislature  shall,  by  law,  provide  for  the  occupation  and 
employment  of  prisoners  sentenced  to  the  several  state  prisons, 
penitentiaries,  jails  and  reformatories  in  the  State;  and  on  and 
after  the  first  day  of  January,  in  the  year  one  thousand  eight 
hundred  and  ninety-seven,  no  person  in  any  such  prison,  peni- 
tentiary, jail  or  reformatory,  shall  be  required  or  allowed  to 
work,  while  under  sentence  thereto,  at  any  trade.  Industry  or 
occupation,  wherein  or  whereby  lus  work,  or  the  product  or  profit 
of  his  work,  shall  be  farmed  out,  contracted,  given  or  sold  to 
any  person,  firm,  association  or  corporation.  This  section  shall 
not  be  construed  to  prevent  the  Legislature  from  providing  that 
convicts  may  work  for.  and  that  the  products  of  their  labor  may 
be  disposed  of  to,  the  State  or  any  political  division  thereof,  or 
for  or  to  any  public  institution  owned  or  managed  and  controlled 
by  the  State,  or  any  political  division  thereof. 

New. 
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ARTICLES  FOURTH. 

Ik.    L  ExeeotlTe  power. 

2.  QnallJlcatloos  of  goremor  and  lleatonant-goTomor. 
I         S.  Blectloo  of  fOTernor  and  lleutenant-goTemor. 
I         4.  DotlM  and  powers  of  goTemor;  coBpeuRitton. 

S.  Reprieves,  commutatloos  and  pardona  to  be  s^'antnl  by  gOTerasr. 

8.  Wbea  iieatenant-goTemor  to  act  as  goTcmor. 

7.  Qnallflcatlooa   and  duties   of  lieutenant -goTcrnor;    anccession   to   the 
goTemorshlp. 

8.  Salary  of  Ueatenant-goTernor. 

9.  Bnis   to   be   presented   to   governor ;    approval;    passage   of   bills   by 
leglslstare  if  not  approved. 


I  1.  Bzecmtl-re  poorer. 

The  executiTe  power  shall  be  vested  In  a  Governor,  who  shall 
bold  his  office  for  two  years;  a  Lieatenant-Governor  shall  foe 
chosen  at  the  same  time,  and  for  the  same  term.  The  Governor 
iBd  Lieutenant-Governor  elected  next  preceding  *he  time  when 
ftis  seetion  shall  take  effect,  shall  hold  office  tintil  and  inclnding 
Ae  thirty-first  day  of  December,  one  thousand  eight  hnndred  and 
■nety-six,  and  their  successors  shall  be  chosen  at  the  general 
dectioD  in  that  year. 

OaiMt.    1»16.  art.  IT,  |  1. 

I  a.  QvatlH^atlons  of  proveraor  and  IffeTStenaiit-iiovenior. 

No  person  shall  be  eligible  to  the  office  of  Governor  or  Lleuten- 
lat-Govemor,  except  a  citizen  of  the  United  States,  of  the  age 
of  not  less  than  thirty  years,  and  who  shall  have  been  five  years 
^ttt  preceding  his  election  a  resident  of  this  State. 

Coast    1846,  art.  IV.  ft  2. 

I  S.  Election    of  grovernor  and   llentenant-sroTernor. 

The  Governor  and  Lieutenant-Governor  shall  be  elected  at  the 
lii&es  and  places  of  choosing  members  of  the  Assembly.  The 
penoDs  respectively  having  the  highest  number  of  votes  for  Gov- 
'nior  and  Lieutenant-Governor  shall  be  elected;  but  in  case  two 
er  more  shall  have  an  equal  and  the  highest  number  of  votes  for 
Goyemor,  or  for  Lieutenant-Governor,  the  two  houses  o^  the 
Ugislature  at  its  next  annual  session  shall  forthwith,  by  joint 
Wit,  choose  one  of  the  said  persons  so  having  an  equal  and  the 
Wwt  number  of  votes  for  Governor  or  Lieutenant-Governor. 

Cooit.    1846.  art.  IV,  I  3. 

I  4.  Dntles    and    powers    of   jirovornori    contpennatlon. 

The  Governor  shall  be  Commander-in-Chief  of  the  military  and 
>iT«l  forces  of  the  State.  He  shall  have  power  to  convene  the 
^^8latu^e,  or  the  Senate  only,  on  extraordinary  occasions.  At 
extraordinary  sessions  no  subject  shall  be  acted  upon,  except  such 
*  the  Governor  may  recommend  for  consideration.  He  shall 
"BMnunicate  by  message  to  the  Legislature  at  every  session  the 
(oodition  of  the  State,  and  recommend  such  matters  to  it  as  he 
i^U  judge  expedient.  He  shall  transact  all  necessary  business 
*^  the  officers  of  government,  civil  and  military.  He  sha" 
^Sft^te  an  such  measures  as  may  be  resolved  upon  by  the  Lei^l 
^tiire,  and  shall  take  care  that  the  laws  are  faithfully  exec^^' 
nt  ihal!  receive  for  hin  services  an  anntial  salary  of  ten  thr 

St 
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dolUn,  and  there  shall  be  prorided  for  his  use  a  suitable  and 
famished  executive  residence: 

Ckmst.    1846.  art.  IV,  f  4,  amendad  In  1874. 


I  S.  Reprieves,      ccnttntatationa,      and      p«vdOBS      t«      W« 
mted  by  ipo'renior. 

The  Ooyemor  shall  hare  the  power  to  grant  reprieres;  com- 
mutations and  pardons  after  conyiction,  for  all  offenses  except 
treason  and  cases  of  impeachment,  upon  such  conditions  and  with 
such  restrictions  and  limitations,  as  he  may  think  proper,  sub- 
ject to  such  regulations  as  may  be  provided  by  law  relative  to 
the  manner  of  applying  for  pardons.  Upon  conviction  for  treason, 
he  shall  have  power  to  suspend  the  execution  of  th«  sentence, 
undl  the  case  shall  be  reported  to  the  Legislature  at  its  next 
meetingf  when  the  Legislature  shall  either  pardon,  or  commute 
the  sentence,  direct  the  execution  of  the  sentence,  or  grant  t^ 
further  reprieve.  He  shall  annually  communicate  to  the  Legis- 
lature each  case  of  reprieve,  commutation  or  pardon  granted^ 
stating  the  name  of  the  convict,  the  crime  of  which  he  was  oon* 
victed,  the  sentence  and  its  date,  and  the  date  of  the  commuta- 
tion, pardon  or  reprieve. 

Coast.    1846,  art.  IV,  |  6. 


I  6.  nrhen  U««teatt.mt-ffOTevAor  to  met  as 

In  case  of  the  impeachment  of  the  (Governor,  or  his  removal 
from  office,  death,  inability  to  discharge  the  powers  and  duties 
of  the  said  office,  resignation,  or  absence  from  the  State,  the 
powers  and  duties  of  the  office  shall  devolve  upon  the  Lieutenant- 
Governor  for  the  residue  of  the  term,  or  until  the  disability  shall 
cease.  But  when  the  Governor  shall,  with  the  consent  of  the 
Legislature,  be  out  of  the  State,  in  time  of  war,  at  the  head  of  a 
military  force  thereof,  he  shall  continue  Commander-in-Chief  of 
all  the  military  force  of  the  State. 

GoMt.    1846,  art.  IV,  |  6. 

I  7.  I^aalllloatloits  and  dntlea  of  llentenant-irovernori 
aneoesslon  to  tbe  sovernorslilp. 

The  Lieutenant-Governor  shall  possess  the  same  qualifications 
of  eligibility  for  office  as  the  Governor.  He  shall  be  president  of 
the  Senate,  but  shall  have  only  a  casting  vote  therein.  If  during 
a  vacancy  of  the  office  of  Governor,  the  Lieutenant-Governor  shall 
be  impeached,  displaced,  resign,  die,  or  become  incapable  of  per- 
forming the  duties  of  his  office,  or  be  absent  from  the  State,  the 
President  of  the  Senate  shall  act  as  Governor  until  the  vacancy 
be  filled  or  the  disability  shall  cease;  and  if  the  President  of  the 
Senate  for  any  of  the  above  causes  shall  become  incapable  of 

gerforming  the  duti.es  pertaining  to  the  office  of  Governor,  the 
peaker  of  the  Assembly  shall  act  as  Governor  until  the  vacancy 
be  filled  or  the  disability  shall  cease. 

Const.    1846.  art.  IV,  I  7. 

I  8.  Salary  of  llentenant-yovernor. 

The  Lieutenant-Governor  shall  receive  for  hia  services  an  annual 

>ry  of  five  thousand  dollars,  and  shall  not  receive  or  be  en- 

*  to  any  other  compensation,  fee  or  perquisite,  for  anj^  dutjr 


AsT.iv         coKSTiTUTio::  or  x^w  yokk.  I« 

V  serrice  he  uiay  be  inquired  to  perCorw  by  the  Constitution  or 

Coast.    1S46,  art.  IV,  $  8,  nmi>Dded  in  1874. 

f  Ou  Bill*  to  be  presented  to  pcovernor;  appirovftl)  pa«- 
mre  of  bill  by  le^lalatnre  If  uot  upproved. 

Erery  bill  which  shall  have  passed  the  Senate  nud  As9emb]y 
ihalU  before  it  becomes  a  law,  bo  presfnted  to  the  Qoveraor;  ii' 
hf  approre,  he  shall  sign  it;  bnt  if  not,  he  shall  return  it  with 
l»  objections  to  the  house  in  which  it  shall  have  originatefl. 
▼Iiich  shall  enter  the  objections  at  large  on  the  jmirnal,*  aiid 
froceed  to  reconsider  it.  If  after  such  reconsideration,  two-thhds 
tf  the  members  elected  to  that  house  shall  ag1t»e  to  pass  the  bill, 
it  ^all  be  sent,  together  with  the  objections,  to  the  other  hdnse, 

V  which  It  shall  likewise  be  reconsidered;  and  if  approved  by 
tiro-thirds  of  the  mcnibt»rs  elected  to  that  hoiipe,  it  shall  beconw* 
t  law  notwithstanding  the  objections  of  the  Governor.  In  ell 
W'h  oases,  the  votes  in  both  houses  shall  be  determined  by  yeas 
ifid  nays,  and  the  names  of  the  members  votlh|f  shall  be  entered 

\m  the  journal  of  each  house  respectively.  If  atiy  bill  shall  not 
W  returned  by  the  Governor  within  ten  days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  him,  the  same  shall  be  n 
lav  in  like  manner  as  if  he  had  signed  it,  unless  the  Legislature 
»iall  by  .their  adjournment,  prevent  its  rfcturni  in  which  ease  it 
Aali  not  become  a  law  without  the  approval  of  the  Governor. 
Ko  bill  aba  11  become  a  law  after  the  final  adjournment  of  the 
Ugislature,  unless  approred  by  the  Governor  within  thlfty  dnys 
>ft^r  sVLth  adjournment.  If  any  bill  presented  to  the  Governor 
nntain  several  items  of  appropriation  of  moB(^,  he  may  object 
ta  one  or  more  of  such  items  while  approving  of  the  other  portion 
"f  the  bill.  In  sach  case,  he  shall  append  to  the  bill,  at  the  time 
^  agning  It,  a  statement  of  the  items  to  which  he  objects;  and 
%  appropriation  so  objected  to  shall  not  take  effect.  If  the 
lipj^slaturp  be  in  session,  he  shall  transmit  to  the  house  in  which 
|be  triU  originated  a  copy  of  such  statement,  and  the  items  ob- 
jected to  shall  be  .separately  reconsidered.  If  on  reconsideration 
•fe  or  more  of  such  items  be  approved  by  two-thirds  of  the  mem- 
**t»  elected  to  each  house,  the  same  shall  be  part  of  the  law. 
?*>tiritbstanding  the  objections  of  the  Governor.  AM  the  pro- 
v'vioBs  of  this  section,  in  relation  to  bills  not  approved  by  the 
governor,  shall  apply  in  cases  in  which  he  shall  withhold  his 
sppreral  from  any  item  or  items  contained  in  a  bill  appropriating 
•ooey. 

Chart.    18M,  art.  IV,  |  9,  amended  In  18T4. 
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ARTICLB   FIFTH. 

■•c.    1.  State  officers. 

S.  Flnt  electioD  of  state  officers. 

8.  Saperlntendent  of  pabllc  works;  appointment;  powers  and  duties. 

4.  Saperlntendent  of  state  prisons:  appointment;  powers  and  duties. 

5.  Oommlssioners  of  the  land  office;  of  the  canal  fund;  canal  board. 

6.  Powers  and  duties  of  boards. 

7.  State  treasurer;  suspension  bj  gOTomor. 

8.  Certain  offices  abolished. 

9.  CiTll  serried  appointments  and  promotions. 

I  1.  8tat«  o  Acer  a. 

The  Secretary  of  State,  Comptroller,  Treasurer,  Attorney-Gei 
eral  and  State  Engineer  and  Surveyor  shall  be  chosen  at  a  ^e] 
eral  election,  at  the  times  and  places  of  electing  the  Ooverni 
and  Lieutenant-Governor,  and  shall  hold  their  offices  for  t^ 
years,  except  as  provided  in  section  two  of  this  article.  Eac 
of  the  officers  in  this  article  named,  excepting  the  Speaker  of  tl 
Aasembiy,  shall,  at  stated  times  during  his  continuance  in  offlc 
receive  for  his  services  a  compensation  which  shall  not  be  l 
creased  or  diminished  during  the  term  for  which  he  shall  hat 
been  elected;  nor  shall  he  receive  to  his  use  any  fees  or  pe 

anisites   of  office   or   other   compensation.      No  person   shall  I 
ected  to  the  office  of  State  Engineer  and  Surveyor  who  is  d< 
a  practical  civil  engineer. 

Const.    1848.  art.  V,  If  1,  2. 

I  2.  First  eleetion  of  staie  oAeers. 

The  first  election  of  the  Secretary  of  State,  Comptroller,  Treaj 
urer,  Attorney-General  and  State  Engineer  and  Surveyor,  pu 
■uant  to  this  article,  shall  be  held  in  the  year  one  thousao 
eight  hundred  and  ninety-five,  and  their  terms  of  office  sha 
begin  on  the  first  day  of  January  following,  and  shall  be  f< 
three  years.  At  the  general  election  in  the  year  one  thousan 
eight  hundred  and  ninety-eight,  and  every  two  years  thereafte 
their  successors  shall  be  chosen  for  the  term  of  two  years. 

New. 

I  8.  Superintendent  of  pnblio  works |  appolmtnaen 
povrers  and   dntle*  of. 

A  Superintendent  of  Public  Works  shall  be  appointed  by  tl 
Governor,  by  and  with  the  advice  and  consent  of  the  Senat 
and  hold  his  office  until  the  end  of  the  term  of  the  Governor  I 
whom  he  was  nominated,  and  until  his  successor  is  appointed  as 
qualified.  He  shall  receive  a  compensation  to  be  fixed  by  la^ 
He  shall  be  required  by  law  to  give  security  for  the  faithfl 
execution  of  his  office  before  entering  upon  the  duties  thereo 
He  shall  be  charged  with  the  execution  of  all  laws  relating  to  th 
repair  and  navigation  of  the  canals,  and  also  of  those  relatin 
to  the  construction  and  improvement  of  the  canals,  except  so  fa 
as  the  execution  of  the  laws  relating  to  such  construction  c 
improvement  shall  be  confided  to  the  State  Engineer  and  Sui 
veyor;  subject  to  the  control  of  the  Legislature,  he  shall  mak 
the  rules  and  regulations  for  the  navigation  or  use  of  the  canali 
He  may  be  suspended  or  removed  from  office  by  the  Govemoi 

^Auever,  in  his  judgment,  the  public  interest  shall  so  require 
*  ^  case  of  the  removal  of  such   Superintendent  of  Publi 
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r<Qrks  from  office,  the  GoTernor  shall  file  with  the  Secretary  of 

tte  a  statement  of  the  cause  of  such  removal,  and  shall  report 
b  remoral  and  the  cause  thereof  to  the  Le^rislature  at  its  next 
\mion.    The  Superintendent  of  Public  Works  shall  appoint  not 
than  three  assistant  superintendents,  whose  duties  shall  be 
ribed  by  him,  subject  to  modification  by  the  Legislature,  and 
shall  receive  for  their  services  a  compensation  to  be  fixed  by 
.   They  shall  hold  their  office  for  three  years,  subject  to  sus- 
Kian  or  removal  by  the  Superintendent  of  Public  Works,  when- 
r,  in  bis  judfirment,  the  public  Interest  shall  so  require.     Any 
incy  in  the  office  of  any  such  assistant  superintendert  shall 
filled  for  the  remainder  of  the  term    for  whiih  h?   wna  ap- 
rted,  by  the  Superintendent  of  Public  Works;  but  in  case  of 
sc.penslon  or  removal  of  any  such  assistant  superintendent 
fcim,  he  shall  at  once  report  to  the  Governor,  in  \yriting,  the 
of  such  removal.     All  other  persons  employed  in  the  care 
management  of  the  canals,   except  collectors   of  tolls,    and' 
in  the  department  of  the   State   Engineer  and    Surveyor, 
be  appointed  by  the  Superintendent  of  Public  Works,  and 
'^cbject  to  suspenwioc  or  removal  by  him.    The  Superintendent 
Public  Works  shall  perform  all  the  duties  of  the  former  Canal 
imissioners  and  Board  of  Canal  Commissioners,  as  now  de- 
f^d  by  law,  until  otherwise  provided  by  the  I^egislature.     The 
BTernor  by  and   with  the  advice  and   consent  of   the  Senate, 
lO  have  power  to  fill  vacancies  in  the  office  of  Superintendent 
Pnblic  Works:  if  the  Senate  be  not  in  session,  he  may  grant 
missions  which  shall  expire  at  the  end  of  the  next  succeeding 
m  of  the  Senate. 

Cdbm.   1846,  art.  ▼.  f  8,  amended  In  1874. 

j^i  4,  Svperfntendeitt      of      atate      prisons i      appointment) 
Nw«rs  and   dntles   of. 

i  8aperintendent  of  State  Prisons  shall  be  appointed  by  the 
rernor,  by  and  with  the  advice  and  consent  of  the  Senate,  and 
his  office  for  five  years,.  unleBs  sooner  removed;   he  shnll 
e  Kcarity  in  such  amount,  and  with  such  sureties  as  shall  be 
inired  by  law  for  the  faithful  discharge  of  his  duties;  he  shnll 
e  the    superintendence,    mana:gement    and    control    of    state 
subject  to  such  laws  as  now  exist  or  may  hereafter  be 
cted;  he  shall  appoint   the, agents,  wardens,   physicians    and 
'  ins  of  the  prisons.     The  agent  and  warden  of  each  prison 
appoint  all  other  officers  of  such  pri.<;on,  except  the  clerk, 
wt  to  the  approval  of  the  same  by  the  Superintendent.     The 
iptroller  shall  appoint  the  clerks  of  the  prisons.     The  Supcr- 
t  shall  have  all  the  powers  and  perform  all  the  duties 
inconsistent   herewith,    which   were    formerly    had    and   per- 
by  the  Inspectors  of  State  Prisons.     The  Governor  may 
ve  the  Superintendent  for  cause  at  any  time,  giving  to  him 
mt^y  of  the  charges  against  him,   and  an  opportunity  to  be 
■*nl  in  his  defense. 
Q<Mt.    1846.  art.   Y.  |  4.  amended  In  1876. 

I  &.  Commissioners  of  the  land  olllcei  of  the  canal  fnnd; 
(tesi  board. 

The  Lientenant-Governor,  Speaker  of  the  Assembly,  Secretary 
^  State,  Comptroller,    Treasurer,    Attorney-General    and    State 
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Engineer  and  Surveyor  shall  be  the  commiBsiouers  of  the  la.n^ 
ofQce.  The  Lieutenant-Governor,  Secretary  of  State,  Comptroller 
Treasurer  and  Attorney-General  shall  be  the  commissionens  oi 
the  canal  fund.  The  canal  board  shall  consist  of  the  commis- 
sioners of  the  canal  fund,  the  State  Engineer  and  Surveyor  ao^ 
the  Superintendent  of  Public  Works. 

Ck>nst.    1846,  art.  V,  §  5. 

I  6.  PoTvers  and  duties  of  boards. 

The  powers  and  duties  of  the  respective  boards,  and  of  tli« 
several  officers  in  this  article  mentioned,  shall  be  such  as  no'W 
are  or  hereafter  may  be  prescribed  by  law. 

Coost.    1846,  art.  V,  fi  6. 

I  7.   Stat^  treasurer,  saspeanlon  by  grovernor. 

The  Treasurer  may  be  suspended  from  office  by  the  Governor, 
during  the  recess  of  the  Legislature,  and  until  thirty  days  after 
the  commencement  of  the  next  session  of  the  Legislature,  "when- 
ever it  shall  appear  to  him  that  such  Treasurer  has,  in  any  par- 
ticular, violated  his  duty.  The  Governor  shall  appoint  a  com- 
petent person  to  discharge  the  duties  of  the  ofiQce  during  sncli 
suspension  of  the  Treasurer. 

Oonat.    1846.  art.  V.  f  7. 

I  8.  Certain   offices  abolished. 

All  offices  for  the  weighing,  gauging,  measuring,  culling  or  In- 
specting any  merchnncHse,  produce,  manufacture  or  commodity 
whatever,  are  hereby  abolished;  and  no  such  office  shall  hereafter 
be  created  by  law:  but  nothing  in  this  section  contained  shall 
abrogate  any  office  created  for  the  purpose  of  protecting  the 
public  health  or  the  Interests  of  the  State  in  its  property,  revenue* 
tolls  or  purchases,  or  of  supplying  the  people  with  correct  stand- 
ards of  weights  and  measures,  or  shall  prevent  the  creation  of  any 
office  for  such  purposes  hereafter. 

OoDSt.    1846.  art.  V,  |  8. 

I  •.  Civil   servlee   appointments   and   promotions. 

Appointments  and  promotions  in  the  civil  service  of  the  State, 
and  of  all  the  civil  divisions  thereof,  inclnding  cities  and'  villaj^es, 
shall  be  made  according  to  merit  and  titness  to  be  ascertained, 
so  far  as  practicable,  by  examinntions,  which,  so  far  as  prac- 
ticable, shall  be  competitive;  provided  however,  that  honorably 
discharged  soldiers  and  sailors  from  the  army  and  navy  of  the 
United  States  in  the  late  civil  war,  who  are  citizens  and  reai- 
dents  of  this  State,  shall  be  entitled  to  preference  in  appointment 
and  promotion  without  regard  to  their  standing  on  any  list  frnni 
which  such  appointment  or  promotion  may  be  made.  Laws  shall 
be  made  to  provide  for  the  enforcement  of  this  section. 

New. 


4et.  VI  CONSTITUTION  OF  NEW  YORK.  1 1 


ARTICLB    SIXTH. 

1.  SQpreme  eoart;  bow  coostltnted;  Judicial  ^Istrlctf. 

2.  Judicial  departmeotB;  appenate  diriaion,   bow  constituted;  foreraor 

to  dealsnate  juatlcea;  reporter;  time  and  place  of  boldiog  coarta. 

3.  Judge  or  Justice  not  to  alt  in  rerlew;  teatlmony  in  equity  casea. 

4.  Terms  of  nIBce;  racanclea,  bow  llUed. 

5.  Ctty   coarta    abollabed;    Jndgea    become    Juatlcea    of   aupneme    court; 

aalarlea;  Juriadiction  reated  in  supreme  court. 
&  Clrcolt  coarta  and  coutta  of  oyer  and  tannlaer  abollalMd. 
7.  Court  of  appeala. 

&  Vacancy  in  court  of  appeala,  bow  fllled. 
•.  Juiiadlctlon  of  court  of  appeala. 
lOi  Jodgea  not  to  bold  any  otber  office. 

11.  Remoral  of  Jndgea. 

12.  Oempensatloii;  age  reatrlctloo;  saalgnmapt  by  gtiremor. 
U.  Trial  of  impeachmaatB. 

14.  County  courta. 

1ft.  Surrogatea'     courts;     aurrogatea,     tbelr     powers     and     jurtadletloB; 

vacanciea. 
W.  Local  Judicial  officers. 

17.  Juatlcea  of  tbe  peace;  district  court  Justlcea. 

18.  Inferior  local  courta. 
n.  Clerfca  of  courta. 

9).  No  Judicial  officer,  except  Justice  of  tbe  peace,  to  rttcatra  fa«i;  not 

to  act  aa  attorney  or  counselor. 
21.  Pablleatlpn  of  atatntea. 
Si  Tenaa  of  office  of  preaent  Joaticea  of  the  peace  and  local  Judicial 


S3.  Courts  of  apecial  aesslona. 

i  1.  Svpreme   conrti  bow  eonjstitated )  Jndlcial   diatrlcta. 

Tlie  Supreme  Court  is  continued  with  general  jurisdiction  in 
Inr  tnd  equity,  subject  to  such  appellate  jurisdiction  of  the  Court 
if^ippeals  as  now  is  or  may  be  prescribed  by  luw  not  inconsistent 
*ith  this  article.  The  existing  judicial  districts  of  the  State  are 
ttDtinued  until  changed  as  hereinafter  provided.  The  Supreme 
CMrt  shall  consist  of  the  Justices  now  in  oiUce,  and  of  the 
^fcs  transferred  thereto  by  the  fifth  section  of  this  article,  all 
fl(  whom  shall  continue  to  be  Justices  of  the  Supreme  Court 
^triog  their  respective  terms,  and  of  twelve  additional  Justices 
»lio  shall  reside  in  and  be  chosen  by  the  electors  of,  the  several 
Bisting  judicial  uistricts,  three  in  the  first  district,  three  in  the 
•cond,  and  one  in  each  of  the  other  districts;  and  of  their  suc- 
«mon.  The  successors  of  said  Justices  slmll  be  chosen  by  the 
«tertors  of  their  respective  judicial  districts.  The  Legislature 
■«y  alter  the  judicial  districts  once  after  every  enumeration 
•ider  the  Constitution,  of  the  inhabitants  of  the  State,  and  there- 

'^7 
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upon  reapportion  the  Justices  to  be  thereafter  elected  in  the 
districts  so  altered.  The  Leg^islature  may  from  time  to  time  in- 
crease the  number  of  justices  in  any  judicial  district  except  that 
the  number  of  justices  in  the  first  and  second  district  or  in  any 
of  the  districts  into  which  the  second  district  may  be  divided, 
shall  not  be  increased  to  exceed  one  justice  for  each  eighty  thou- 
sand, or  fraction  over  forty  thousand  of  the  population  thereof, 
as  shown  by  the  last  State,  or  Federal  census  or  enumeration,  and 
except  that  the  number  of  justices  iu  an.v  other  district  shall  not 
be  increased  to  exceed  one  justice  for  each  sixty  thousand  or 
fraction  over  thirty-fire  thousand  of  the  population  thereof  as 
shown  by  the  last  State  or  Federal  census  or  enumeration.  The 
Legislature  may  erect  out  of  the  second  judicial  district  as  now 
constituted,  another  judicial  district  and  apportion  the  justices 
in  oflBce  between  the  districts,  and  provide  for  the  election  of 
additional  justices  in  the  new  district  not  exceeding  the  limit 
herein  provided. 

GoDtt.    1846,  art.  VI.  f  6,  amended  in  1905. 

I  2.  Judicial  departmental  appellate  divlalon,  liofv  eon* 
atltntedi  groTernor  to  dealsnate  |niitlceii|  reporter;  tine 
and  place  of  holdlngr  conrtii. 

The  Legislature  shall  divide  the  State  into  four  judicial  depart- 
ments. The  first  department  shall  consist  of  the  county  of  New 
York;  the  others  shall  be  bounded  by  county  lines,  and  be  com- 
pact and  equal  in  population  as  nearly  as  may  be.  Once  every 
ten  years  the  Legislature  may  alter  the  judicial  departments,  but 
without  increasing  the  number  thereof. 

There  shall  be  an  Appellate  Division  of  the  Supreme  Court, 
consisting  of  seven  Justices  in  the  first  department,  and  of  five 
Justices  in  each  of  the  other  departments.  In  each  department 
four  shall  constitute  a  quorum,  and  the  concurrence  of  three  shall 
be  necessary  to  a  decision.  No  more  than  five  Justices  shall  sit 
in  any  case. 

From  all  the  Justices  elected  to  the  Supreme  Court  the  Gov- 
ernor shall  designate  those  who  shall  constitute  the  'Appellate 
Division  in  each  department;  and  he  shall  designate  the  Presiding 
Justice  thereof,  who  shall  act  as  such  during  his  term  of  office, 
and  shall  be  a  resident  of  the  department.  The  other  Justices 
shajl  be  designated  for  terms  of  five  years  or  the  unexpired  por- 
tions of  their  respective  terms  of  office,  if  less  than  five  years. 
From  time  to  time  as  the  terms  of  such  designations  expire,  or 
vacancies  occur,  he  shall  make  new  designations.  A  majority  of 
the  Justices  so  designated  to  sit  in  the  Appellate  Division,  in  each 
department  shall  be  residents  of  the  department.  He  may  also 
make  temporary  designations  in  case  of  the  absence  or  inability 
to  act  of  any  Justice  in  the  Appellate  Division,  or  in  case  the 
Presiding  Justice  of  any  Appellate  Division  shall  certify  to  him 
that  one  or  more  additional  Justices  are  needed  for  the  speedy 
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disposition  of  the  business  before  it.  WhenoTer  the  Appellate 
Dirifiion  in  any  department  shall  be  unable  to  dispose  of  its  busi- 
B«SB  within  a  reasonable  time,  a  majority  of  the  Presiding 
Justices  of  the  several  departments  at  a  meeting  called  by  the 
Ppesiding  Justice  of  the  department  in  arrears  may  transfer  any 
^Dding  appeals  from  such  department  to  any  other  department 
for  hearing  and  determination.  No  Justice  of  the  Appellate 
DiTision  shall,  within  the  department  to  which  he  may  l>e  desig- 
Bated  to  perform  the  duties  of  an  Appellate  Justice,  exercise  any 
of  the  powers  of  a  Justice  of  the  Supreme  Court,  other  than 
thoee  of  a  Justice  out  of  court,  and  those  pertaining  to  the  Ap- 
pellate DiTision,  or  to  the  hearing  and  decision  of  motions  sub- 
Bitted  by  consent  of  counsel,  but  any  such  Justice,  when  not 
irtTwIly  engaged  in  performing  the  duties  of  such  Appellate 
Justice  in  the  department  to  which  he  is  designated,  may  hold 
tay  term  of  the  Supreme  Court  and  exercise  any  of  the  powers 
of  a  Justice  of  the  Supreme  Court  in  any  county  or  judicial  dis- 
trtet  in  any  other  department  of  the  State.  From  and  after  the 
last  day  of  December,  eighteen  hundred  and  ninety -fire,  the 
Appellate  Division  shall  have  the  jurisdiction  now  exercised  by 
tte  Supreme  Court  at  its  General -.Terms  and  by  the  General 
Terms  of  the  Court  of  Common  Pleas  for  the  City  and  County 
rf  New  York,  the  Superior  Court  of  the  City  of  New  York,  the 
Saperior  Court  of  Buffalo  and  the  City  of  Brooklyn,  and  such 
■dditional  jurisdiction  as  may  be  conferred  by  the  Legislature. 
It  shall  have  power  to  appoint  and  remove  a  reporter. 

The  Justices  of  the  Appellate  Division  in  each  department  shall 
htTe  power  to  fix  the  times  and  places  for  holding  Special  Terms 
therein,  and  to  assign  the  Justices  in  the  departments  to.  hold 
SBcb  terms;  or  to  make  rules  therefor. 

Gout.    1846,  art.  VI.  if  7  and  28,  added  In  1882,  amend(>d  In  1905.  . 


S  3.  Jndflre  or  Jmitlee  not  to  mit  In  revle^vi  teat Imony  In 
cavity  cases. 

Xo  Judge  or  Justice  shall  sit  in  the  Appellate  Division  or  in 
the  Court  of  Appeals  in  review  of  a  decision  made  by  hira  or  by 
'•ny  court  of  which  he  was  at  the  time  a  sitting  member.  The 
testimony  in  equity  cases  shall  be  taken  in  like  manner  as  in 
;?aws  at  law:  and,  except  as  herein  otherwise  provided,  the  liCgis- 
|lature  shall  have  the  same  poorer  to  alter  and  reguljite  the  ji^ris- 
[dirtion  and  proceedings  in  law  and  in  equity  that  it  has  hereto- 
ifore  exercised. 

Oooat.    184«,  art.  VI,  f  8. 

i  4.  Term*  of  oflleei  vaeaneies,  bofv  lllled. 

The  official  terms  of  the  Justices  of  the  Supreme  Court  shail  be 
fourteen  years  from  and  including  the  first  day  of  January  next 
ifter  their  elect ioo.    When  a  vacancy  shall  cccur  otherwise  than 
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by  expiration  of  term  in  the  office  of  Justice  of  the  Sapreme 
Court  the  same  shall  be  filled  for  a  full  term,  at  the  next  general 
election,  happening  not  less  than  three  months  after  such  vacancy 
occurs;  and,  until  the  vacancy  shall  be  so  filled,  the  Governor  by 
and  with  the  advice  and  consent  of  the  Senate,  if  the  Senate 
shall  be  in  session,  or  if  not  in  session  the  Governor,  may  fill 
such  vacancy  by  appointment,  which  shaii  continue  until  and  in* 
eluding  the  last  day  of  December  next  after  the  election  at  whi<A 
the  vacancy  shall  be  filled. 

OoDst.  1846.  art.  VI.  Si  0.  18. 


I  S.  Cltjr  courts  abollsltedi  Jndffes  become  Jastleen  of  on- 
preme  court i  salurlesi  Jurisdiction  Tested  la  supreaoie 
court. 

The  Superior  Court  of  the  City  of  New  York,  the  Court  of 
Common  Pleas  for  the  City  and  County  of  New  York,  the  S«» 
perior  Court  of  Buffalo,  and  the  City  Court  of  Brooklyn,  are 
abolished  from  and  after  the  first  day  of  January,  one  thousand 
eight  hundred  and  ninety-six,  and  thereupon  the  seals,  records, 
papers  and  documents  of  or  belonging  to  such  courts,  shall  be 
deposited  in  the -offices  of  the  Clerks  of  the  several  counties  in 
which  said  courts  now  exist;  and  all  actions  and  proceedings  then 
pending  in  such  courts  shall. be  transferred  to  the  Supreme  Court 
for  hearing  and  determination.  The  Judges  of  said  courts  in 
office  on  the  first  day  of  Jftnuary,  one  thousand  eight  hundred 
and  ninety-six,  shall,  for  the  remainder  of  the  term  for  which 
they  were  elected  or  appointed,  be  Justices  of  the  Supreme  Court; 
but  they  shall  sit  only  in  the  counties  in  which  they  were  elected 
or  appointed.  Their  salaries  shall  be  paid  by  the  said  counties 
respectively,  and  shall  be  the  same  as  the  salaries  of  the  other 
Justices  of  the  Supreme  Court  residing  in  the  same  counties. 
Their  successors  shall  be  elected  as  Justices  of  the  Supreme 
Court  by  the  electors  of  the  judicial  districts  in  which  they 
leapectively  reside. 

The  jurisdiction  now  exercised  by  the  several  courts  hereby 
abolished,  shall  be  vested  in  the  Supreme  Court.  Appeals  from 
inferior  and  local  courts  now  heard  in  the  Court  of  Common 
Pleas  for  the  City  and  County  of  New  York  and  the  Superior 
Court  of  Buffalo,  shall  be  heard  in  the  Supreme  Court  in  such 
manner  nnd  by  such  Justice  or  Justices  as  the  Appellate  Divi- 
sions in  the  respective  departments  which  include  New  York  and 
Buffalo  shall  direct,  unless  otherwise  provided  by  the  Legislature. 

New. 


I  6.   Circuit    courtii     aud    courts    of    oyer    and    terminer 
uboltfched. 

Circuit  Courts  and  Courts  of  Oyer  and  Terminer  are  abolished 
from  and  after  the  last  day  of  December,  one  thousand  eight 
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faTmdre<]  and  ninety-fiTe.  All  tbeir  jnrisdictton  shall  thereapon 
I  be  vested  in  the  Supreme  Court,  and  all  actions  and  proceediaj^s 

pending  in  such  courts  shall  be  transferred  to  the  Supreme 
Cbart    Tor  bearing  and   determination.     Ajiy  Justice  of  the  Su- 

e    Court,  except  as  otherwise  provided  in  this  article,  may 

coort  in  any  county. 


I  T.    Covrt  of  B-Upet^ltt* 

The  Conrt  of  Appeals  is  continued.  It  shall  consist  of  the  Chief 
and  Associate  Judges  now  in  office,  who  shall  hold  tbeir 
until  the  expiration  of  their  respective  terms,  and  theii 
who  shall  be  chosen  by  the  electors  of  the  State. 
official  terms  of  the  Chief  ,Tudge  and  Associate  Judges  shall 
\^  foiirt€H>n  years  from  and  including  the  first  day  of  January 
mmt  after  their  election.  Five  members  of  the  court  shall  form 
a  qnomm.  and  the  concurrence  of  four  shnli  be  necessary  to  a 
dp^isBion.  The  court  shall  have  power  to  appoint  and  to  remove 
its  reporter,  clerk  and  attendants.  Whenever  and  as  often  as  a 
aajorit7  of  the  Judges  of  the  Court  of  Appeals  shall  certify  to 
tk*»  Governor  that  said  court  is  unable,  by  reason  of  the  accumu- 
latfon  of  causes  pending  therein,  to  hear  and  dispose  of  the  same 
with  reasonable  speed,  the  Governor  shall  designate  not  more  than 
ffmr  Justices  of  the  Supreme  Court  to  sei've  an  Associate  Judges 
•f  Court  of  Appeals.  The  Justices  so  designated  shall  be  relieved 
from  their  duties  as  Justices  of  the  Supreme  Court  and  shall 
fierre  as  Associate  Judges  of  the  Court  of  Appeals  until  the 
emwpes  undisposed  of  in  said  court  are  reduced  to  two  hundred, 
when  they  shall  return  to  the  Supreme  Court.  The  Governor 
may  designate  Justices  of  the  Supreme  Court  to  fill  vacancies. 
Xo  Jastioe  shall  serve  as  Associate  Judge  of  the  Court  of  Ap- 
r«al9  except  while  holding  the  office  of  Justice  of  the  Supreme 
Court,  and  no  more  than  seven  Judges  shall  sit  in  any  case. 
(As  amended  in  1890.] 

Cbast.    184<S,  art.  TI,  f  S,  amended  in  1860. 

{  ft.   VAca^itcy  in  court  of  aiipeala,  htyw  filled. 

When  a  vacancy  shall  occur  otherwise  than  by  expiration  of 
r«fm,  in  the  office  of  Chief  or  Associate  Judge  of  the  Court  of 
Apiieala,  the  same  shall  be  filled,  for  a  full  term,  at-  the  next 
j^meral  election  happening  not  less  than  three  months  after  sn  h 
Ttcancy  occurs;  and  until  the  vacancj*  shall  be  so  filled,  the  (Jov- 
•  vnM»r*  by  and  with  the  advice  and  consent  of  the  Senate,  if  the 
Venate  shall  be  in  session,  or  if  not  in  session  the  Governor  may 
fD  uncb  vacancy  by  appointment.  If  any  such  appointment  of 
Chief  Judge  shall  be  made  from  among  the  Associate  Judges,  a 
temporary  appointment  of  Associate  Judge  shall  be  made  in  like 
nanner:  but  in  such  case,  the  person  appointetl  Chief  Judge  shall 
not  be  deemed  to  vacate  his  office  of  Associate  Judge  any  longer 
Chan  until  the  expiration  of  his  appointment  as  Chief  Judge.  The 
powprf^  and  jurisdicHon  of  the  conrt  shall  not  he  suspended  for 
want  of  appointment  or  election,  when  the  number  of  .Judges  is 
nfficient  to  conatltnte  a  quorum.  All  ai>pointments  under  this 
<«etioo  i^hal]  continue  until  and  including  the  last  day  of  I>eceu^' 
ber  next  after  the  election  at  which  the  vacancy  shall  be  fiUe4, 

^ooat.    1946,  art.  VI,  |  8.  amended  in  1868. 
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f  O.  Juriadietion  of  eonrt  of  appeals. 

After  the  last  day  of  December,  one  thousand  ei^ht  htrndn 
and  ninety-five,  the  jurisdiction  of  the  Court  of  Appeals,  exce] 
where  the  judjonent  is  of  death,  shall  be  limited  to  the  revie 
of  questions  of  law.  No  unanimous  decision  of  the  Appella 
Division  of  the  Supreme  Court  that  there  is  evidence  supportfa 
or  tending  to  sustain  a  finding  of  fact  or  a  verdict  not  directi 
by  the  court,  shall  be  reviewed  by  the  Court  of  Appeals.  B 
cept  where  the  judgment  is  of  death,  appeals  may  be  taken,  i 
of  right,  to  said  court  only  from  judgments  or  orders  enters 
upon  decisions  of  the  Appellate  Division  of  the  Supreme  Coui 
finally  determining  actions  pr  special  proceedings,  and  fro 
orders  granting  new  trials  on  exceptions,  where  the  appellao 
stipulate  that  upon  affirmance  judgment  absolute  shall  be  re 
dered  against  them.  The  Appellate  Division  in  any  departme 
may,  however,  allow  an  appeal  upon  any  question  of  law  whic 
in  its  opinion,  ought  to  be  reviewed  by  the  Court  of  Appeals. 

The  Legislature  may  further  restrict  the  jurisdiction  of  tl 
Court  of  Appeals  and  the  right  of  appeal  thereto,  but  the  rig 
to  appeal  shall  not  depend  upon  the  amount  involved. 

The  provisions  of  this  section  shall  not  apply  to  orders  ma* 
or  judgments  rendered  by  any  General  Term  before  the  last  di 
of  December,  one  thousand  eight  hundred  and  ninety-five,  b 
appeals  therefrom  may  be  taken  under  existing  provisions  of  la* 

New. 

f  lO.  Judarea  not  to  hold  any  other  offlee. 

The  Judges  of  the  Court  of  Appeals  and  the  Justices  of  t 
Supreme  Court  shall  not  hold  any  other  office  or  public  tra 
AH  votes  for  any  of  them,  for  any  other  than  a  judicial  offi< 
given  by  the  Legislature  or  the  people,  shall  be  void. 

Const.    1646,  art.  VI,  f  10,  amended  in  1860. 

f  11.  Renaoval  of  Jvdvea. 

Judges  of  the  Court  of  Appeals  and  Justices  of  the  Snprei 
Court  may  be  removed  by  concurrent  resolution  of  both  houe 
of  the  Legislature,  if  two-thirds  of  all  the  members  elected 
each  house  concur  therein.  All  other  judicial  officers,  exec 
Justices  of  the  Peace  and  judges  or  justices  of  inferior  coui 
not  of  record,  may  be  removed  by  the  Senate,  on  the  recomm< 
dation  of  the  Governor,  if  two-thirds  of  all  the  members  elect 
to  the  Senate  concur  therein.  But  no  officer  shall  be  remov 
by  virtue  of  this  section  except  for  cause,  which  shall  be  enter 
on  the  journals,  nor  unless  he  shall  have  been  served  with, 
statement  of  the  cause  alleged,  and  shall  have  had  an  opportuni 
to  be  heard.  On  the  question  of  removal,  the  yeas  and  nays  sh 
be  entered  on  the  journal. 

Const.    1846,  art.  YI,  f  11,  amended  In  1869. 

f  19.  Oonapenaatlont  aare  reatrictioni  aaalarnment  hy  ffa 
ernor. 

The  Judges  and  Justices  hereinbefore  mentioned  shall  recei 
for  their  services  a  compensation  established  by  law,  which  sh 
not  be  increased  or  diminished  during  their  official  terms,  ex« 
as  provided  in  lectiou  five  of  this  article.     No  person  shall  h< 
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I  office  of  Judge  or  Justice  of  any  court  longer  tban  until  and 

'iding  the  last  day  of  December  next  after  he  shall  be  seyenty 

of  age.     No  Judge  or  Justice  elected  after  the  first  day  of 

iry,  one  thousand  eight  hundred  and  ninety-four,  shall  be 

to  receiTe  any  compensation  after  the  last  day  of  Decern- 

f  next  after  he  shall  be  seventy  years  of  age;  but  the  com- 

itioB  of  every  Judge  of  the  Court  of  Appeals  or  Justice  of 

Sapreme  Court  elected  prior  to  the  first  day  of  January,  one 

id  eight  hundred  and  ninety-four,  whose  term  of  office  has 

or  whose  present  term  of  office  shall  be,  so  abridged,  and 

thtfU  have  served  as  such  Judge  or  Justice  ten   years  or. 

shall  be  continued  during  the  remainder  of  the  term  for 

he  was  elected;  but  any  such  Judge  or  Justice  may,  with 

consent,  be  assigned  by  the  Governor,  from  time  to  time,  to 

duty  in   the   Supreme  Court  while  his   compensation   is  so 

jKinaed. 

UtL   1M6.  ftrt.  VI,  H  18,  14,  amended  In  1860. 

[18.  Trl«l   of   impeaeliinenta. 

ft»  Aiisembly  shall  have  the  power  of  impeachment,  by  a  vote 
It  majority  of  all  the  members  elected.  The  Court  for  the 
111  of  Impeachments  shall  be  composed  of  the  President  of  the 
bite,  the  senators  or  the  major  part  of  them,  and  the  Judges 
the  Court  of  Appeals,  or  the  major  part  of  them.  On  the 
tl  of  an  impeachment  against  the  Governor  or  Lieutenant- 
ffemor,  the  Lieutenant-Governor  shall  not  act  as  a  member  of 

I  court.  No  judicial  officer  shall  exercise  his  office,  after 
Bdes  of  impeachment  against  him  shall  have  been  preferred 
^e  Senate,   until  he  shall  have  been  acquitted.     Before  the 

II  of  an  impeachment  the  members  of  the  court  shall  take  an 
Cb  or  affirmation  truly  and  impartially  to  try  the  impeachment 
wrding  to  the  evidence,  and  no  person  shall  be  convicted  with- 
ttbe  concurrence  of  two-thirds  of  the  members  present  Judg- 
nt  in  cases  of  impeachment  shall  not  extend  further  than  to 
feoral  from  oflBce,  or  removal  from  office  and  disqualification  to 
N  and  enjoy  any  office  of  honor,  trust  or  profit  under  this 
pit:  but  the  party  impeached  shall  be  liable  to  indictment  and 
piBhment  according  to  law. 

^    18M,  art.  YI,  f  1.  amended  In  1800. 


^ 


i  14.  Co«at^  eovrta. 

^  existing  County  Courts  are  continued,  and  the  Judges 
trcof  now  in  office  shall  hold  their  offices  until  the  expiration 
Ithnr  respective  terms.  In  the  county  of  Kings  there  shall  be 
!»  County  Judges  and  the  additional  County  Judge  shall  be 
toen  at  the  next  general  election  held  after  the  adoption  of  this 
^e.  The  successors  of  the  several  County  Judges  shall  be 
■•^  by  the  electors  of  the  counties  for  the  term  of  six  years. 
•Bty  Courts  shall  have  fhe  powers  and  jurisdiction  they  now 
■^  and  also  original  jurisdiction  in  actions  for  the  recovery 
Boney  only,  where  the  defendants  reside  in  the  county,  and  in 
ticb  the  complaint  demands  judgment  for  a  sum  not  exceeding 
«  thousand  dollars.  The  legislature  may  hereafter  enlarge 
iwtrict  the  jurisdiction  of  the  County  Courts,  provided,  how- 
K  that  their  jurisdiction  shall  not  be  so  extended  as  to  author- 
^  an  action  therein  for  the  recoTery  of  money  only,  in  which 
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the  mink  demanded  excMds  two '  thoiisAnd  dollars,  or  in  wl 
any  person  not  a  resident  ot  the  county  is  a  defendant. 

Courts  of  Sessions,  except  in  the  county  of  New  York« 
abolished  from  and  after  the  last  day  of  December,  one  thoua 
eight  hundred  and  nlnety-fiye.  All  the  jurisdiction  of  the  Ck 
of  Sessions  in  each  county,  except  the  county  of  New  York,  a 
thereupon  be  vested  in  the  County  Court  thereof,  and  all  acti 
and  proceedings  then  pending  in  such  Courts  of  Sessions  shal 
transferred  to  said  County  Courts  for  hearing  and  determlDat 
Bvery  County  Judge  shall  perform  such  duties  as  may  be 
quired  by  law.  His  salary  shall  be  established  by  law,  payi 
out  of  the  county  treasury.  A  County  Judge  of  any  county  i 
hold  County  Courts  in  any  other  county  when  requested  by 
Judge  of  such  other  county. 

Const.    1846.  art.  VI,  9  16,  amended  In  1860. 

I  15.  Svrrovates'    courts  f    svrroirates,   their    po^re 
Jvrladiction )  vacanclea. 

The  existing  Surrogates'  Courts  are  continued,  and  the  S 
rotgatea  now  in  office  shall  hold  their  offices  until  the  expiratioi 
their  terms.  Their  successors  shall  be  chosen  by  the  electors 
their  respective  counties,  and  their  terms  of  office  shall  be 
years,  except  in  the  county  of  New  York,  where  they  shall  c 
tinue  to  be  fourteen  years.  Surrogates  and  Surrogates*  Coi 
shall  have  the  jurisdiction  and  powers  which  the  Surrogates  i 
existing  Surrogates'  Courts  now  possess,  until  otherwise  provj 
by  tJie  Legislature.  The  County  Judge  shall  bo  Surrogate  of 
county,  except  where  a  separate  Surrogate  has  been  or  shall 
elected.  In  counties  having  a  population  exceeding  forty  th 
sand,  wherein  there  is  no  separate  Surrogate,  the  Legislat 
may  provide  for  the  election  of  a  separate  officer  to  be  Surrogj 
whose  term  of  office  shall  be  six  years.  When  the  Siirrog 
shall  be  elected  as  a  separate  officer  his  salary  shall  be  establia 
by  law,  payable  out  of  the  county  treasury.  No  County  .Tu 
or  Surrogate  shall  hold  office  longer  than  until  and  including 
last  day  of  December  next  after  he  shall  be  seventy  years 
age.  Vacancies  occurring  in  the  office  of  County  .Tudge  or  S 
rogate  shall  be  filled  in  the  same  manner  as  like  vacant 
occurring  in  the  Supreme  Court.  The  compensation  of  i 
County  Judge  or  Surrogate  shall  not  be  inrrensod  or  diminia' 
during  his  term  of  office.  For  the  relief  of  Surrogates'  Coi 
the  I^egislature  may  confer  upon  the  Supreme  Court  in  i 
county  having  a  population  exceeding  four  hundred  thousand, 
powers  and  jurisdiction  of  Surrogates,  with  authority  to 
issues  of  fact  by  jury  in  probate  cases. 

Const.    1846,  art  VI,  {  15,  amondod  In  1869. 

f  16.  Local  Judicial  ofllcers. 

The  Legislature  may.  on  application  of  the  board  of  bui 
visors,  provide  for  the  election  of  local  officers,  not  to  exceed  1 
in  any  county,  to  discharge  the  duties  of  County  Judge  and 
Surrogate,  in  cases  of  their  inability  or  of  a  vacancy,  and 
such  other  cases  as  may  be  provided  by  law,  and  to  exercise  si 
other  powers  in  special  cases  as  are  or  may  be  provided  by  h 

Ooast,    ISM,  art.  Yl,  f  16,  aaendi^  In  1860. 
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•  ^T'   ^mmUmmm  •!  «ie  .paaeef  dtotvlct  court  Smutie^m, 

Th«  electon  of  the  sererai  towns  aball.  at  their  annual  town 
BieetixisBy  or  at  aach  other  time  and  in  ancn  manner  as  theLe^s* 
latore  may  direct,  elect  Justioes  of  the  Peace,  whose  term  of 
office  shall  be  four  years.  In  case  of  an  election  to  fill  a  vacancy 
occnrriniT  before  the  expiration  of  a  fnll  term,  they  shall  hold  lor 
tbe  residiie  of  the  unexpired  term.  Their  number  and  clasaifica- 
tkm  may  be  regulated  by  law.  Justices  of  the  Peace  and  judges 
or  justices  of  inferior  wurts  not  of  record,  and  their  clerks  may 
be^  remoTed  for  cause,  after  due  notice  and  an  opportunity  of 
beintr  heard,  by  such  courts  as  are  or  may  be  prescribed  by  law. 
Justices  of  the  Peace  and  District  Court  Ju.«5tice8  may  be  elected 
in  the  diif^ent  cities  of  this  Stai^e  in  auth  manner,  and  with  such 
powers,  and  for  such  terms,  respectively,  as  are  or  shall  be  pro- 
■crtbed  by  law;  all  other  judicial  officers  in  cities,  whose  election 
or  appointment  is  not  otherwise  *  provided  for  in  this  article,  shall 
be  «shoaen  by  the  electors  of  s\i^h  cities,  or  appointed  by  some 
local  anthorities  thereof. 

3oast.    18441.  art.  TI.  9  18.  ameodod  In  1868. 

I  ISm  MmtmrHor  loeal  couvta. 

Inferior  local  courts  of  civil  and  criminal  jurisdiction  may  be 
«iCablished  by  the  Legislature,  but  no  inferior  local  court  here- 
after  created  shall  be  a  court  of  record.  The  Legislature  shall 
Bot  hereafter  confer  upon  any  inferior  op  local  court  of  its  crea- 
tkm,  any  equity  jurisdiction  or  any  greater  jarisdiction  in  other 
respects  than  is  conferred  upon  County  Courts  by  or  under  this 
article.  Except  as  herein  otherwise  provided,  all  judicial  officers 
shall  be  elected  or  appointed  at  such  times  and  in  Bach  maimer 
as  the  JjegM&tuTe  may  direct. 

Const.    ISMk  art.  YI,  9  10.  amended  in  1800 

I  19.  CTIerlcs  of  eourts. 

Clerks  of  the  several  counties  shall  be  clerks  of  the  Supreme 
Gonrt,  with  such  powers  and  duties  as  shall  be  prescribed  by 
law.  The  Justices  of  the  Appellate  Division  in  '•ach  department 
■hall  have  power  to  appoint  and  to  remove  a  clerk  who  shall  keep 
his  office  at  a  place  to  be  designated  by  said  Justices.  The  Clerk 
of  the  Court  of  Appeals  shall  keep  his  office  at  the  seat  of  gov- 
ernment. Tbe  Clerk  of  the  Court  of  Appeals  and  the  clerks  of 
the  Appellate  Division  shall  receive  compensation  to  be  estab- 
fished  by  law  and  paid  out  of  the  public  treasury. 

Goost.    1846,  art.  TI,  9  20,  amended  in  1860. 

I  90.  ffo  Jadiolal   Officer,  except  Jvatice  of  the  peace,  to 
el-re  feesf  not  to  act  as  attorney  or  ^ovnaelor. 


No  judicial  officer,  except  Justices  of  the  Peace,  shall  receive 
to  his  own  use  any  fees  or  perquisites  of  office;  nor  shall  any 
Jttdge  of  the  Court  of  Appeals,  or  Justice  of  the  Supreme  Court, 
or  any  County  Judge  or  Surrogate  hereafter  elected  in  a  county 
baring  a  population  exceeding  one  hundred  and  twenty  thousand, 
practice  as  an  attorney  or  counselor  in  any  court  of  record  in 
this  State,  or  act  as  referee.  The  Legislature  may  impose  a 
similar  prohibition  upon  County  Judges  and  Surrogates  in  other 
comtics.    No  one  ahall  be  eligible  to  the  office  of  Judge  of  the 
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Court  of  Appeals,  Justice  of  the  Sapreme  Court,  or,  except  Sn 
the  county  of  Hamilton,  to  the  office  of  County  Judge  or  Surro- 
gate, who  is  not  an  attorney  and  counselor  of  this  State. 

Ckmit.    1846,  art.  VI,  9  21,  amended  In  1809. 

I  ai.  PvbllcAtlon  of  ■tatat««. 

The  Legislature  shall  provide  for  the  speedy  publication  of  all 
statutes,  and  shall  regulate  the  reporting  of  the  decisions  of  the 
courts;  but  all  laws  and  judicial  decisions  shall  be  free  for  pub- 
lication by  any  person. 

Conat.    1840.  art.  VI,  |  23,  amended  in  18G9. 

I  22.  Terms  of  oAce  of  present  Jvatlcea  of  the  peace  nnd 
looal  Jvdietal  offlcem. 

Justices  of  the  Peace  and  other  local  judicial  officers  provided 
for  in  sections  seventeen  and  eighteen,  in  office  when  this  article 
takes  effect,  shall  hold  their  offices  until  the  expiration  of  theit 
respective  terms. 

Const.    1846,  art.  VI.  {25,  amended  In  1860. 

I  23.  Courts  of  spectal  session n. 

Courts  of  Special  Sessions  shall  have  such  jurisdiction  of 
offenses  of  the  grade  of  misdemeanors  as  may  be  prescribed  by 
law. 

CooBt.    1846,  art.  VI,  (  26,  amended  In  1869. 
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ARTICIiB  8BV1C1VTH. 

1.  State  erodlt  not  to  be  given. 

2.  StAte  debts,  power  to  contract. 

3.  State  debts  to  repel  inTosiona. 

4.  Limitation  of  legislative  power  to  create  debts. 

5.  Sinking  fund,  bow  kept  and  invested.- 
6L  dslms  barred  by  statute  of  limitations. 
7.  Fsflteat  luvcerre. 
8-  Canals,  not  to  be  sold;  not  applteable  to  certain  canals;  dispositloo 

of  laoda. 

I.  No   tolls  to  be  imposed;  contracts  tor  work  and  materials;  no  oxtra 
compensation. 

19.  Canal  improvement  and  cost  thereof. 

II.  Payment  of  debts  of  the  State. 
I2l  ImpnoTement  of  highways. 

I  L.  atmte  credit  not  to  be  irlven. 


k 


credit  of  the  State  shall  not  in  any  manner  be  given  or 

md  to  or  in  aid  of  anj  individual,  association  or  corporation. 

CmL    lS4a,  art.  VII,  f  0. 

1 2,  State  debts,  po^ver  to  contraet. 

IW  Sta.te  may,  to  meet  caRual  deficits  or  failures  in  revMinea, 
'for  expenses  not  provided  for,  contract  debts;  but  such  debts. 
Ret  or  contingent,  singly  or  in  the  aggregate,  shall  not  at  any 
be  exceed  one  million  of  dollars;  and  the  money »  arising  from 
ft  loans  creating  such  debts  shall  be  applied  to  the  purpose  for 
i^  they  were  obtained,  or  to  repay  the  debt  so  contracted, 
fi  to  no  other  purpose  whatever. 

tost.    ISM.  art.  VII,  I  10. 

I 

}  S.  State  debta  to  repel  Invanloi^s. 

la  addition  to  the  above  limited  power  to  .contract  debts,  the 
may  contract  debts  to  repel  invasion,  suppress  insurrection, 
defend  the  State  in  war;  but  the  money  arising  from  the  con- 
ing of  such  debts  shall  be  applied  to  the  purpose  for  which 
vu  raised,  or  to  repay  such  debts,  and  to  no  other  purpose 
tever.  v 

1846.  art.  VII,  1  11. 

4.  litealtmtloB   of  lefflalatlve  power   to   create  debts. 

;eept  tlie  debts  specified  in  sections  two  and   three  of  this 
no  debts  shall  be  hereafter  contracted  by   or  in  behalf 
this  State,   unless  such   debt   shall  bo  jnithorized   by   a  law, 
iM>me  single  work  or  object,  to  be  distinciy  specified  therein; 
nsch  law  shall  impose  and  provide  for  the  collection  of  a 
annual  tax  to  pay,  and  sufficient  to  pay,  the  interest  on 
debt   as  it  falls   due,  and   also  to  pay  and  discharge  the 
'ipal  of  sueh  debt  within  fifty  ^^ears  from  the  time  of  the 
raeting  thereof.     No  such  law  shall  take  effect  until  it  shall, 
general  election  have  been  submitted  to  the  people,  and  have 
red  a  majority  of  all  the  votes  cast  for  and  against  it  at 
election.     On  the  final  passage  of  such  bill  in  either  house 
the  Legislature,  the  Question  shall  be  taken  by  ayes  and  noe.s, 
W  duly  entered  on  the  journals  thereof,  and  shall  be:  "Shall 
bill  pass,  and  ought  the  same  to  receive  the  sanction  of  the 
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The  Legislature  may  at  any  time,  after  the  approYal  of  b\h 
law  by  the  people,  if  no  debt  shall  iiaye  been  contracted  in  pi 
suance  thereof,  repeal aho  same;  and  may  at  any  time,  by  la 
forbid  the  contracting  of  any  further  debt  or  liability  under  sa 
law;  but  the  tax  imposed  by  such  act,  in  proportion  to  the  d€ 
and  liability  which  may  have  been  contracted,  in  pursuance 
such  law,  shall  remain  in  force  and  be  irrepealable,  and  be  am 
ally  collected,  until  the  proceeds  thereof  shall  have  made  t 
provision  hereinbefore  specified  to  pay  and  discharge  the  inten 
and  principal  of  such  debt  and  liability.  The  money  arising  frc 
any  loan  or  stock  creating  such  debt  or  liability  shall  be  appU 
to  the  work  or  object  specified  in  the  act  authorising  such  d< 
or  liability^  or  for  the  payment  of  such  debt  or  liability,  a 
for  no  other  purpose  whatever.  No  such  law  shall  be  subinitl 
to  be  voted  on,  within  three  months  after  its  passage  or  at  a 
general  election  when  any  other  law.  or  any  bill  shall  be  81 
mitted  to  be  voted  for  or  against.  Tne  Legislature  may  provi 
for  the  issue  of  bonds  of  the  state  to  run  for  a  period  not  i 
ceeding  fifty  years  in.  lieu  of  bonds  heretofore  authoris&ed  I 
not  issued  and  shall  impose  and  provide  for  the  collection  of 
direct  annual  tax  for  the  payment  of  the  same  as  herein bef< 
required.  When  any  sinking  fund  created  under  this  sectj 
shall  equal  in  amount  the  debt  for  which  it  was  created. 
further  direct  tax  shall  be  levied  on  account  of  said  sinking  fn 
and  the  Legislature  shall  reduce  the  tax  to  an  amount  equal' 
the  accruing  interest  on  such  debt. 

Const.    1846,   art.   VIT,  |  12,   amenaod  in  1906. 

S  S.  Slnltingr  fund,  "horw  kept  and  InT^emted. 

The  sinking  funds  provided  for  the  payment  of  interest  and  i 
extinguishment  of  the  principal  of  the  debts  of  the  State  slj 
be  separately  kept  and  safely  invested,  and  neither  of  them  st 
be  appropriated  or  used  in  any  manner  other  than  for  the  spec 
purpose  for  which  it  shall  hare  been  provided. 

ConBt.    1S46,  art.   VII,  f  13,  amended  in  1874. 

S  fft  Claimn  barred  by  iitattite  of  limitation*. 

*  Neither  the  Legislature,  canal  board,  nor  any  person  or  |j 
sons  acting  in  behalf  of  the  State,  shall  audit,  allow  or  pay  i 
claim  which,  as  between  citizens  of  the  State,  would  be  bar 
by  lapse  of  time.  This  provision  shall  not  be  construed  to  rep 
any  statute  fixing  the  time  within  which  claims  shall  "be  % 
sonted  or  allowed,  nor  shall  it  extend  to  any  claim  duly  'ppesen 
within  the  time  allowed  by  law,  and  prosecuted  with  due  c 
gence  from  the  time  of  such  presentment.  But  if  the  claim 
shall  be  under  legal  disability,  the  claim  may  be  presented  "wit 
two  years  after  such  disalulity  is  removed. 

Const.    1840,  art.  VII,  I  14,  amended  in  1874. 

I   7.  Fore»t  prewerr-e.  4 

The  lands  of  the  State,  now  owned  or  hereafter  acquired,  « 
stituting  the  forost  preserve  as  now  fixed  by  law,  shall  fee  \ 
ever  kept  as  wild  forest  lands.  They  shall  not  be  leased,  a 
or  exchanged,  or  ]»e  taken  by  any  corporation,  public  or  |>rivi 
nor  shall  the  timljer  thereon  be  sold,  removed  or  destroyed. 

Now. 
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\  f  8.  CamaU,    sot    to    be    aoldf    not    &ppUed    to    certain 
|«Malt;  dispoaltlon  of  fiiAda. 

Tlie  Legislature  sbaU  not  sell,  lease  or  otherwise  dispose  of  the 

rie  canal,  the  Oswego  canal,  the  Champlain  canal,  the  Cayuga 

]  Seneca  canal,  or  the  Black  River  canal;  but  they  shall  re- 

lin  the  property  of  the  8tate  and  under  its  management  for- 

r.    The  prohibition  of  lease,  sale  or  other  disposition  herein 

lined,  shall  not  apply  to  the  canal  known  as  the  Main  and 

iburg  street  canal,  situated  in  the  city  of  Buffalo,  and  which 

ids  easterly  from  the  westerly  line  of  Main  street  to  the 

terty  line  of  Hamburg  street.     All   funds   that  may  be  de- 

'  from  any  lease,  sale  or  other  disposition  of  any  canal  shall 

ipplied  to  the  improvement,  superintendence  or  repair  of  the 

ling  portion  of  the  canals. 

184«.  art.  YII,   }  0,  amended  in  1882. 

8._Bro  tolla  to  be  Impoaedi  cotttracta  folr  vrork  And  naa- 
~  1}  no  extra,  -eonipenafitlon. 

\Sq  tolls  shall   hereafter  be  imposed   on   persons  or   property 
)rted  on  the  canals,  but  all  boats  navigating  the  canals,  and 
owners  and  masters  thereof,  shall  be  subject  to  such  laws 
l,regalations  as  have  been  or  may  hereafter  be  enacted  con- 
king the  navigation  of  the  canals.    The  Legislature  shall  an- 
Uy,  by  equitable  taxes,  make  provision  for  the  expenses  of  the 
rintendence   and   repairs   of   the   canals.     All   contracts   for 
:  or  materials  on  any  canal  shall  be  made  with  the  persons 
shall  offer  to  do  or  provide  the  same  at  the  lowest  price, 
Hi  adequate  security  for  their  performance.     No  extra  compen- 
shall  be  made  to  any  contractor;  but  if,  from  any  unfore- 
canse,  the  terms  of  any  contract  shall  prove  to  be  unjust 
(^presaive,  the  canal  board  may,  upon  the  application  of  the 
tetor,  cancel  such  contract. 

^>m.   184A,  art.   YII,  S  3,  amended  In  1882. 

[1 10.  Canal  Improvement,  and  eoat  tliereof. 

^^  canals  may  be  improved  in  such  manner  as  the  Legisla- 

ahall  provide  by  law.     A  debt  may  be  authorized  for  that 

?e  in  the  mode  prescribed  by  section  four  of  this  article,  or 

cost  of  such  improvement  may  be  defrayed  by  the  appropria- 

of  fands  from  the  state  treasury,  or  by  equitable  annual  tax. 


11.  Payment  of  debta  of  the  atate. 

le  Legislature   may   appropriate   out   of   any   funds   in   the 
fnry,   moneys    to    pay    the    accruing    interest    and    principal 
«Dy  debt  heretofore  or  hereafter  created,  or  any  part  thereof 
'may  set  apart  in  each  fiscal  year,  moneys  in  the  state  treas- 
as  a  sinking  fund  to  pay  the  interest  as  it  falls  due  and  to 
and  discharge  the  principal  of  any  debt  heretofore  or  here- 
created  under  section  four  of  article  seven  of  the  constitu- 
nntil  the  same  shall  be  wholly  paid,  and  the  principal  and 
ke  of  such  sinking  fund  shall  be  applied  to  the  purpose  for 
neb  said  sinkin£r  fund  is  created  and  to  no  other  purpose  what- 
';  and,  in  the  event  such  moneys  so  set  apart  in  any  fiscal 
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Jr'eflp  be  sutedent  to  provide  sueb  sinking  ftlnd,  a  direct  apnji 
tax  for  such  year  need  not  be  imposed  and  collected,  as  reqUif 
by  the  provisions  of  said  section  four  of  article  seven,  or  of  ai 
law  enacted  in  pursuance  thereof. 

Added  in  190S. 

I   12.  Improvement  of  lilKl&'vrays. 

.^  A  debt  or  debts  of  the  state  may  be  authorized  by  law  for  | 
improvement  of  highways.  Such  highways  shall  be  determm 
under  general  laws«  which  shall  also  provide  for  the  equit%| 
apportionment  thereof  among  the  counties.  Tbe  aggregate^ 
the  debts  authorized  by  this  section  shall  not  at  any  one  tq 
exceed  the  sum  of  fifty  millions  of  dollars.  The  payment  of  t 
annual  interest  on  such  debt  and  the  creation  of  a  sinking  tm 
of  at  least  two  per  centum  per  annum  to  discharge  the  pri 
cipal  at  maturity  shall  be  provided  by  general  laws  whose  for 


the  proportionate  part  of  tbe  cost  of  any  such  highway  wit 
the  boundaries  of  such  county  or  town  and  the  proportionate 
of  the  interest  thereon,  but  no  county  shall  at  any  time  for 
highway  be  required  to  pay  more  than  thirty-five  hundredth 
the  cost  of  sncn  highway,  and  no  town  more  than  fifteen  @ 
dredths.     None  of  the  provisions  of  the  fourth  section   of 
article  shall  apply  to  debts  for  the  improvement  of  highH 
horeby  authorized. 

Added  Id  1905.  x 
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I 

L  OoffpontloiiBy  formation  of. 

X.  Duet  oif  corporations. 

i.  Oorporatl<Mi,  definition  of  term. 

4.  SaTlngs  bank   charters;   restrictions   npo^ .  trofit^;.   sp^Ul  ch^«rs 
not  to  be  granted. 

B.  flped«  IMtjnD^nt.' 

f.  BcclMQr  «f  blllii  or  notM. 

T.  UaMlfty  of  stockbolders  of  buinka. 

&  BUDiolders  of  insolvent  bank,   preferred  credltprs. 

9.  Credit  or  money  of  the  state  not  to  be  ^ven. 
ML  Ooantles,    cities   and   towns   not   to   give   or  loan   monej   sr   credit; 

llmitatloii  of  indebtedness. 
U.  State   board   of  charities;   state  cowiinVlploii  lA  Imwicy;    8t||te.com- 

mlosioa  of  prisons. 
C,  Bottfito  apiwltited  hy  goTernor. 
13.  WAathig  Saws  to  ^maln  In '  force^ 

M.  Maintpftaoce  and  support  of  Inmatos  of  oharitable  inattentions.  -. 
15.  CommiBBtoners  continued  in  office. 

1.  Corp^rsittonii,  formation  of. 

.      e  formed  under  general  laws;  but  shall  not 

Jted  hf  special  hct,  except  for  mtitiiclpel  ptirpoiies.  and  in 
wfc«rp,  In  the  judgment  of  the  Legfelattrre,  the  oojects  of 
forporation  cannot  be  attained  uVidei*  general  laws.     AH  gen- 
laws  and  special  acts  passed  pursuant  to  this  section  may  i  be 
~  from  time  to  time  or  repealed. 

lOMt    1846,  art.  Till,  S  1- 


I  %  Itaes  0f  eorporatlonai. 

'JHms  from   corporations   shall  be  secured  by  such  indtvidnhl 
iimty  of  the  corporators  and  Other  means  as  may  be  prescribed 

riaw. 

iC^st    1B46,  art.  YIII,  I  2. 


S.  Coivocmti#M«  doAnitlon  of -terns.  <    • 

term  corporations  as  used  in  this  article  shall  be  conlitrued 

rlude  all  associations  and  jointvstock  companies  bating  Any 

powers  or  privileges  of  corporations  not  possessed  by  in- 

or  pftrtnershipa.     And  all  corporations  shall  have  the 

to  sae  and  shall  be  subject  to  be  sued  in  all  courts  in  like 

as  natural  persons. 

1846,  art.  Till.  I  8.' 

4.  9m,yrijBkgm   banic  eliarterai  restrlqlloiia   upon   trvate^ni 
lal  charters  not  to  be  sranted. 

Legislature  shaUip  by  general 'law^  conform  all.  charters  of 
banks,  or  insSifations  for  savings,  to  a  nniformity  of« 
rights  and  liabilities,  and  all  charters  hereafter  granted 
SDch  corporations  shall  be  made  to  conform  to  such  general 
and  to  soch  amendments  as  may  be  m94e  thereto.  And  no 
corporation  shall  have  any  capital  stock,  nor  shall  the 
tees  thereof,  or  any  of  them,  have  any  interest  whatever, 
or  indirect,  in  the  profits,  of  such  corporation;  and  no  di- 
fx  or  trustee  ot  any  Buck  bank  or  institution  shall,  be  inter- 
M  ^  uiy  loan,  or  u^e  of  any  money  or  property  of  such  bank 
fiutitati€ii  lor  /lari^igs,  The  Legislature  sh^I.ha,Ye  no, power  p) 
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pass  any  act  granting  any  special  charter  for  banking  purpose 
but  corporations  or  assdciations  may  be  fohned  for  such  puipos 
under  general  laws. 

Const.    1846,  art.  YIII,  |  4,  amended  In  1874. 

I  6.  Specie  payment* 

'  The  Legislature  shall  have  no  power  to  pass  any  law  sanetio 
ing  in  any  manner,  directly  or  indirectly,  the  suspension  of  spec 
payments,  by  any  person,  association  or  corporation,  issuing  bai 
notes  of  any  description. 

Oonst.    184e,  art.  VIII,  I  6. 

I  6.  Registry  of  Mlla  or  notes. 

The  Legislature  shall  provide  by  law  for  the  registry  of  i 
bills  or  notes,  issued  or  put  in  circulation  as  money,  and  aha 
require  ample  security  for  the  redemption  of  the  same  la  spec] 

Gonit.    1846,  art.  YIII,  |  6. 

f  7.  litaMUty  of  atoclclioldera  of  banks. 

The  stockholders  of  eyery  corporation  and  joint-stock  asaod 
tion  for  banking  purposes,  shall  be  individually  responsible  to  tl 
amount  of  their  respective  share  or  shares  of  stock  in  an^  soi 
corporation  or  association,  for  all  its  debts  and  liabilities  of  evei 
kind. 

Oonit.    1846,  art.  VIII,  |  7. 

I  8.  BillliolderM  of  Insolvent  baak»  prefe«r«dL  4ur««.itoi 

Li  case  of  the  insolvency  of  any  bank  or  banking  associatio 
the  billbolders  thereof  shall  be  entitled  to  preference  in  paymei 
over  all  other  creditors  of  such  bank  or  association. 

Ck»nit.    1846,  art.  VIII,  9  8. 

I  0.  Credit  or  money  of  the  state  not  to  I»4B  given* 

Neither  the  credit  nor  the  money  of  the  State  shall  be  sIt 
or  loaned  to  or  in  aid  of  any  a8Sociati(Hi,  corporation  or  pnra 
undertaking.  This  section  shall  not,  however,  prevent  the  Lteg 
lature  from  making  such  provision  for  the  education  and  aappc 
of  the  blind,  the  deaf  and  dumb,  and  juvenile  delinquents,  as! 
it  may  seem  proper.  Nor  shall  it  apply  to  any  fund  or  pro^^ 
jscrw  held,  or  which  may  hereafter  be  held,  by  the  State 
ef^ucational  purposes. 

Contt.    1846.  art.  VIII,  |  10.  added  in  1874.* 

I  lO.  Covntles,    oltlea    nnd    towns    not    to    tflve    ok*    h 
Money  or  credit)  limitation  of  Indebtedness. 

No  county,  city,  town  or  village  shall  hereafter  give  any  iii< 
o>  property,   or  loan   its   money  or  credit  to   or  in   aid  of 
todividnal,  association  or  corporation,  or  become  directly   ot\ 
directly  the  owner  of  stock  in,  or  bonds  of,  any  associatioi 
^Corporation;  nor  shall  any  such  county,  city,  town  or  village, 
allowed  to  incur  any  indebtedness  except  for  county,  city,    tl 
4r  village  purposes.     This  section  shall  not  prevent  such  con 
•Hty,  town  or  village  from  making  such  provision  for  the  ai< 
rttvlMvrt  of  its  poor  as  may  be  authorised  by  law.    No  com 
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ks  thall  be  allowed  to  become  indebted  for  any  purpose  or  in 
wj  manner  to  an  amoant  which,  including  existing  indebtedness, 
fttO  exceed  ten  per  centum  of  the  assessed  valuation  of  the  real 
te  of  nneh  county  or  city  subject  to  taxation,  as  it  appeared 
the  assessment-rolls  of  said  county  or  city  on  the  last  assess- 
t  for  state  or  county  taxes  prior  to  the  incurring  of  such 
btednesa;  and  all  indebtedness  in  excess  of  such  limitation, 
such  as  may  now  exist,  shall  be  absolutely  void,  except 
berein  otherwise  provided.  No  county  or  city  whose  present 
tedness  exceeds  ten  per  centum  of  the' assessed  valuation 
its  real  estate  subject  to  taxation,  shall  be  allowed  to  become 
bted  in  any  further  amount  until  such  indebtedness  shall  be 
need  within  such  limit  This  section  shall  not  be  construed 
pTRvent  the  issuing  of  certificates  of  indebtedness  or  revenue 
issued  in  anticipation  of  the  collection  of  taxes  for  amounts 
iiy  contained,  or  to  be  contained  in  the  taxes  for  the  year 
such  certificates  or  revenue  bonds  are  issued  and  payable 
Rt  of  such  taxes. 

5or  shall  this  section  be  construed  to  prevent  the  issue  of  bonds 
k  provide  for  the  supply  of  water;  but  the  term  of  the  bonds 
mkd  to  provide  the  supply  of  water  shall  not  exceed  twenty 
Nin,  and  a  sinking  fund  shall  be  created  on  the  issuing  of  the 
■1  bonds  for  their  redemption,  by  raising  annually  a  sum  which 
Hi  produce  an  amount  equal  to  the  sum  of  the  principal  and 
Bterest  of  said  bonds  at  their  maturity.  All  certificates  of  iti- 
Iditedness  or  revenue  bonds  issued  in  anticipation  of  the  col- 
irtion  of  taxes,  which  are  not  retired  within  five  years  after 
Idr  date  of  issue,  and  bonds  issued  to  provide  for  the  supply 
i  vater,  and  any  debt  hereafter  incurred  by  any  portion  or  part 
i  a  dty,  if  there  shall  b^e  any  such  debt,  shall  be  included 
ii  ascertaining  the  power  of  the  city  to  become  otherwise  in- 
«flted;  except  that  debts  incurred  by  the  city  of  New  York  after 
b  first  day  of  Jaii'iarj-,  nineteen  hundred  and  foiir,  to  provide 
k  the  supply  of  water  shall  not  be  so  included.  Whenever  the 
es  of  any  city  are  the  same  as  those  of  a  county,  or  when 
city  shall  include  within  its  boundaries  more  thati  one  county, 
power  of  any  county  wholly  included  within  such  citj^  to  be- 
indebted  shall  cease,  but  the  debt  of  the  county,  heretofore 
jg,  shall  not,  for  the  purposes  of  this  section,  be  reckoned 
part  of  the  city  debt.  Tne  amount  hereafter  to  l)e  raised 
tax  for  county  or  city  purposes,  in  any  county  containing  a 
of  over  one  hundrejd  thousand  inhabitants,  or  any  such  city 
this  State,  in  addition  to  providing  for  the  principal  and  in- 
of  existing  debt  shall  not  in  the  aggregate  exceed  in  any 
year  two  per  centum  of  the  assessed  valuation  of  the  real 
pri  personal  estate  of  such  county  or  city,  to  be  ascertained  as 
Ncribed  in  this  section  in  respect  to  county  or  city  debt. 
Wt    Io46,  art.  YUI,  §  11,  added  in  1874,  and  amended  in  18S4.  1899  and 

In.  8t«tc  board  of  charltleaf  vtate  commission  in  In- 
pert  stAte  eommlsaion  of  prisons. 

gbe  Legislature  shall  provide  for  a  state  board  of  charities. 
Neb  shall  visit  and  inspect  all  institutions,  whether  state, 
jttity,  mnnicipal,  incorpomted  or  not  incorpoi*ated,  which  are 
fa  charitable,  eleemosynary,  correctional  or  reformatory  char- 
ter, excepting  only  such  ingtitntions  as  are  hereby  made  sub- 
ct  to  the  visitation  and  inspection  of  either  of  the  commissions 
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hereinafter  mentioued,  but  including  all  reformatories  excej 
those  iu  which  adult  males  convicted  of  felony  shall  be  coafine< 
a  stttte  coiumis»ion  in  lunacy',  which  shall  visit  and  iiisi>ect  s 
institutions,  either  public  or  private,  used  for  the  care  and  trea 
ment  of  the  insane  (not  iucluding  institutions  for  epileptics  i 
idiots) ;  a  state  commission  of  prisons  which  shall  visit  and  inspe 
all  institutions  used  for  the  detention  of  sane  adults  charged  wil 
or  convicted  of  crime,  or  detained  as  witnesses  or  debtors. 
New, 

I   12.  Boards  appointed  by  sovernor. 

The  members  of  the  said  board  and  of  the  said  commissioi 
shall  be  appointed  by  the  (jrovernor,  by  and  with  the  advice  an 
;.*ouseut  of  the  Senate;  and  any  member  may  be  removed  fro] 
office  by  the  Governor  for  cause,  an  opportunity  having  bee 
given  him  to  be  heard  in  his  defense. 
New. 

I  13.   Existtnar  laivs  to  remain  In  force. 

Existing  laws  relating  to  institntions  referred  to  in  the  for 
going  se<*tians  and  to  their  supervision  and  insiMction,  in  90  fi 
as  such  taws  are  not  inconsistent  with  the  provisions  of  the  Goi 
stitntion,  shall  remaia  in  force  until  amended  ot  repeated  by  tl 
Legislature.  The  visitation  and  inspection  herein  provided  f< 
shall  I  not  l»e  exclusive  of  other  visitation  and  inspeotioo  na 
authorized  by  law. 
New. 

I  14.   Maintenance  and  support  of  Inmates  of  charltab^ 
InstltDtlonN. 

Nothing  in  this  Constitution  contained  shall  prevent  the  Leg! 
lature  from  making  such  provision  for  the  education  and  suppo 
of  the  blind,  the  deaf  and  dumb,  and  juvenile  delinquents,  as  • 
it  may  seem  proper;  or  prevent  any  county,  city,  town  or  villai 
from  providing  for  the  care,  support,  maintenance  and  socuh 
education,  of  inmates  of  orphan  asylums,  homes  for  dependei 
children  or  corre<;tional  institutions,  whether  under  public  < 
private  control.  Payments  by  counties,  cities,  towns  and  villag* 
to  charitable,  eleemosynary,  correctional  and  reformatory  instit 
tions,  wholly  or  partly  under  private  control,  for  care,  suppo 
and  maintenance,  may  be  authorized,  but  shall  not  be  requin 
by  the  Legislature.  No  such  payments  shall  be  made  for  at 
inmate  of  such  institutions  who  is  n<^t  received  and  retalw 
therein  pursuant  to  rules  established  by  the  state  board  of  chai 
ties.  Such  rules  .shall  be  subject  to  the  control  of  the  Lcgislatu; 
by  general  laws. 
New* 

S   IS.  Comniliifiloners  continued  In  olHce. 

Comniissionors  of  the  state  board  of  charities  and  commisRia 
ers  of  the  state  commissir)n  in  lunacy,  now  holding  office,  shall  1 
continned  in  office  for  tlio  term  for  which  thp5''  were  appointa 
respectively,  unless  the  I^ogislnture  shall  otherwise  provide.  <pl 
Legislature  may  confer  upon  the  commissions  and  upon  the  boin 
mentioned  in  the  foregoing  sections  any  additional  powers  tkt 
are  not  inconsistent  with  other  provisions  of  the  Oonstitution.    1 

Kcw. 
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f  ARTICI^B   NINTH. 

[  iie.   1.  CtaniMni-  sckaoHb 

2.  Bc^nts  of  the  onlTeralty. 

a  CiiiiBM>Q -flolumi.  Uteratufe«na  the  Dnlted  States  deposit  fmida. 

4.  Ko  aid  to  denominational  schools. 

I  1.  Coaaaaon  Mcliools. 

The  Legislature  shall  provide  for  the  maintenance  and  support 
«f  a  system  of  free  common  schools,  wherein  all  the  children  ot 
diii  State  may  be  educated. 

S«ir. 

%  ..  •        ,. 

S  2.  ReirentM  of  tlte  unlversttF* 

The  corporation  created  in  the  year  one  thousand  seven  bun- 
Jred  and  ei^htj-four,  under  the  name  of  The  Regents  of  the 
.tiuTereity  d  the  State  qf  New  York,  is  hereby  continued  under 
name  of  The  University  of  the  State  of  New  York.  It  shall 
governed  and  its  corporate  powers,  which  may  be  increased, 
ified  or  diminished  by  the  Legislature,  shall  be  exercised  by 
pi  less  than  nine  regents. 


1 3.  CoaanaoA   seliool,   llteratiure   amd   the   United   State* 

The  capital  of  the  common  school  f  dnd,  the  capital  of  the  litera- 
jdre  fond,  and  the  capital  of  the  United  States  deposit  fund,  ahall 
'be  mpectively  preserved  inviolate.  The  revenue  of  the  said 
^eMunoD  sciiool  fund  ^lall  be: applied  to  the  support  of  common 
ichools;  the  rerenue  of  the  said  literature  fund  shall  be  applied 
ta  the  rapport  of  academies;  and  the  sum  of  twenty-five  thousand 
^Qars  of  the  revenues  of  the  United  States  deposit  fund  shull 
•Kb  year  be  Appvopilftted  to  «ad  made  part  of  the  capital  of  the 
ttid  common  school  fund. 

GsBSt    IMS,  art.  IX,  |  1. 


J 


1 1  4.  M*  aid  to  denoiaiaatlOBal  aelioola* 

Keither  the   State  nor  any  subdivision  thereof,  shall  use  its 
rty  or  credit  or  any  public  money,  or  authorize  or  permit 
er  to  be  used,  directly  or  indirectly,  in  aid  or  maintenance, 
than  for  examintion  or  inspection,  of  any   school  or  in- 
tion  of   learning   wholly   or  In  part  under   the  control   or 
n^on  of  any  religious  denpmlnation,  or  in  which  any  denoml- 
lational  tenet  or  doctrine  is  taught. 
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ARTICIiB  TBNTH. 

flee.    1.  Sberlfffl^  clerks  of   counties,    district   attomeji  and  leglstfln;  §01 
ernor  mey  remove. 
3.<  Appetntmeot   er    election    of  offlcen  not  prorlded  for  b/  thli  cea 

etltntion. 
8.  Duration  of  term. 

4.  Time  of  election.  . 

B.  .VacancieB  in  office,  how  filled. 
'"6.  Political  y^ar. 

7.  Removal  from  office  for  mlacondnet,  •!§• 

8.  Office  deemed  vacant. 

0.  Compensation  of  officers. 

I  1.  Sheriffs,  elerlca  of  oonntlejiy  dlstrlet  atcoraeTB  mm 
re^uterui  governor  may  remove. 

Sheriffs,  clerks  ojf  counties,  district  attorneys  and  registers  h 
counties  having  registers,  shall  be  chosen  by  the  electors  of  til 
re8pecti\^<^  counties,  once  in  every  three  years  and  as  often  t 
vacahties  shall  happen,  except  in  the  counties  of  New  York  an 
Kings,  and  in  counties  whose  boundaries  are  the  same  as  thoi 
of  a  city,  -where  such  officers  shall  be  chosen  by  the  electors  one 
in  every  two  or  four  years  as  the  Legislature  shall  direct 
Sheriffs  shall  hold  no  other  office  and  be  ineligible  for  tl^  nez 
term  after  the  termination  of  their  offices.  They  may  be  n 
(\tA^^  by 'law  to  renew  their  security  ft^m  time  to  time;  and  i 
default  of  giving  such  new  security,  their  offices  shall  be  deeme 
vacant/  Bnt  the  county  shall  never  be  made  responsible  for  th 
acts  of  the  sheriff.  The  Governor  may  remove  any  officer,  i 
this  section  mentioned,  within  the  term  for  which  he  shall  hav 
been  elected;  giving  to  sttch  officer  a  copy  of  the  charges  &caini 
him,  and  ah  opportunity  of  l>eing  heard  in  his  defense. 

CofiAt.    1846,  art.  X,  9  1. 

'   S -2.  A'ppointAieiit   or   «lectlOM    of   oHloera^   not   pvcrtdo 
for  by  this  conatltvtlon. 

All  county  officers,  whose  election  or  appointment  is  not  pre 
vided  for  by  this  Constitution,  shall  be  elected  by  the  electors  c 
the  respective  counties  or  apijointed  by  the  boards  of  aupendson 
or  other  county  authorities,  as  the  Legislature  shall  direct*  A 
city,  town  and  village  officers,  whose  election  or  appointment  i 
not  i>rovi(led  for  by  this  Constitution,  shall  be  elected  by  th 
electors  of  such  cities,  towns  and  villages,  or  of  some  divisid 
^hereof,  or  appointed  by  such  autliorities  thereof,  as  the  Jjegii 
latur'e  .shall  designate  for  that  purpose.  All  other  officers,  whoi 
election  or  appointment  is  not  provided  for  by  this  Constitutioi 
and  all  officers,  whose  offices  may  hereafter  be  created  by  laf 
shall  be  elected  by  the  people,  or  appointed,  as  the  Legislatai 
may  direct. 

Ck>nBt.    1846,  art.  X,  |  2. 

I  3.  Dvration  of  term. 

When  the  duration  of  any  office  is  not  provided  by  this  Coi 
stitution  it  may  be  declared  by  law,  and  if  not  so  declared,  sue 
office  shall  be  held  during  the  pleasure  of  the  authority  makha 
the  appointment. 

Const.    1846,  art.  X,  |  8.  "^ 
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f  4.  Time  of  election. 

The  time  of  electisg  «U  offioers  oaned'io  this  article  shall  be 
prescribed  by  law. 

CoMt    184e,  art.  X,  §  4. 


I  0.  Vae»meles  In  oflteefly  ItO'vr  lllled. 

The  Legislature  shall  proTide  for  filling  racancies  in  office,  and 
a  case  of  eleetiYe  officers,  no  person  appointed  to  fill  a  vacancy 
fUU  hold  his  office  by  Tirtne  of  such  appointment  longer  than 
(be  commencement  of  the  political  year  next  succeeding  the  first 
Mnaal  election  after  the  happening  of  the  vacancy. 

CoMt.    184A.  art.  X,  |  5. 

i  6.  Polltleal  year. 

The  political  year  and  legislative  term  shall  begin  on  the  first 
inj  of  January;  and  the  Legislature  shall,  every  year,  assemble 
tt  the  first  Wednesday  in  January. 

Cntt.    I&i6.  urt.  X,  I  6. 


I  T.  Removal  from  ofllee  fo^  mlaconAitet,  ete. 

Provision  shall  be  made  by  law  for  the  removal  for  misconduct 
»  malversation  in  office  of  all  officers,  except  judicial,  whose 
pcwers  and  duties  are  not  local  or  legislative  and  who  shall  be 
tiected  at  general  elections^  aadialaa  <Cor  supplying  vacancies 
oetted  by  such  removal. 

GtasL   1M6,  art.  Z,  f  7. 


The  Le^slature  tnay  declare  the  cases  iu  which  any  office  shall 
W  deemed  vacant  when  no  provision  is  made  for  that  purpose  in 
this  GonatitutioB. 

GoBst    ISM.  art.  Z»  |  8. 

I  9.  Coflftpenaatlon  of  olileera. 

No  oAoev  whose  -salary  ia  fixed  hy  the  Gonstitutlon  shall  re- 
Ittre  any  additional  compensation.  Each  of  the  other  state  offl- 
pn  named  in  the  Constitution  shall,  during  his  continuance  in 
iice,  receive  a  compensation,  to  be  fixed  by  law,  which  shall  not 
*^  increased  or  diminished  during  the  term  for  Vv^hich  he  shall 

Lve  been  elected  or  appointed;  nor  shall  he  receive  to  his  use 
tay  fees  or  perquisites  of  office  as  other  compensation. 

OoMt.   1M6»  art.  Z,  I  8u 


'  I 
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AirriCIiB  BI^BTIDBTTH. 

Bee.    1.  State  mllltla. 

2.  Knllatment. 

3.  Organization  of  militia. 

4.  Appointment  of  mlUtaiT  ofllcen  by  tM  goyerno];.  ^ 

B.  Manner  of  election  of  military  oncers  prescribed  by  ihe  'legfdatofa 
6.  Oommiasloned  offlcera,  their  removal. 

f  1.  -Stftte  mllitfe. 

All  able-bodied  male  citizens  between  the  ages  of  eijgrliteen  and 
forty-five  years,  who  are  residents  of  the  State,  bhall  constitute 
the  militia,  subject  however,  to  such  exemptions  as  are  now,  oi 
may  be  hereafter  created  by  the  laws  of  the  United  States,  oi 
by  the  Legislature  of  this  State. 

Conet.    1846,  art.  XI,  |  1. 

§  2.  Bnllatment. 

The  Legislature  may  provide  for  the  enlistment  into  the  active 
force  of  such  other  peraoxus  ag  majr  make  application  to  be  sc 
enlisted. 

Naw. 

i  8.  OrffanlaatloA  of  «allltt«* 

The  militia  shall  be  organized  and  divided  Into'  such  land  HiU 
naval,  and  active  and  reserve  forces  as  the  Legislature  may  deen 
proper,  provided  however  that  there  shall  be  maintained  at  al 
times  a  force  of  not  less  than  ten  thmisaiid  enliited  men,  fall: 
uniformed,  armed,  equipped^  disciplined  and  ready  for  active 
Berrioe.  And  it  shall  be  the  dotgr  of  the  Legislature  at  ead 
session  to  make  sufficient  appropriation  for  the  maintenancn 
thereof. 

New. 

'  §  4.  Appointment  of  milliai^r  oflleera  "by  the  ffoVorntn*. 

The  Governor  shall  appoint  the  chiefs  of  the  several  staff  dc 
partments,  his  aides-de-camp  and  military  secretary,  all  of  whoi 
shall  hold  office  during  his  pleasure,  their  commissions  to  expfr 
with  the  term  for  which  the  Governor  shall  have  been  elected 
he  shall  also  nominate,  and  with  the  consent  of  the  Senate  H^ 
point,  all  major-generals. 

Conit.    1846,  art.  XI,  |  8. 

§  5.  Manner  of  election  of  military  ollloers  pro«evt1»e 
by  leffialatnre. 

All  other  commissioned  and  non-commissioned  officers  shall  b 
chosen  or  appointed  in  such  manner  as  the  Legislature  may  deei 
most  conducive  to  the  improvement  of  the  militia,  provided,  honi 
ever,  that  no  law  shall  be  passed  changing  the  existing  mode  a 
election  and  appointment  unless  two-thirds  of  the  membei 
present  in  each  house  shall  concur  therein. 

Ooutt.   1846,  art.  XI,  ||  4,  6. 

48 


Am.  XL  CONSTITOTION ,  OF  JSTEW  YOWSi.  I « 

I  6L  CoBUBlssloned  olllcers)  their  removal. 

Hie  commiBBioned  officer^  sfaalT  be  cotnmtesioned  by  the  Gov- 
cmor  as  conunander-in-chief.  No  oommissioned  officer  shall  be 
liemoTed  from  office  during  the  term  for  which  he  shall  have  been 
[appointed  or  elected,  unless  hy  the  Senate  on  the  recommendation 
\i  the  Governor,  stating  the  grounds  On  which  such  removal  is 
lended,  or  by  the  sentence  of  a  court-martial,  or  upon  the 
of  an  examining  board  organized  pursuant  to  law,  or  for 
without  leave  fdt  a  period  of  six  months  or  more. 

1846,  art.  XI,  f  5. 
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Sec.    1.  Organlxatlon   of   cities   and    villages;    regulation   of  wages,   etc.,   of' 
employees  of  state,  county,  city,   town,  etc. 

2.  Gltt88lfleatk)n  of  cities;   generia   and   special   city.  Uw9;   special  city 

laws;  how  passed  by  legislature  and  acceptance  by  cities. 

3.  Election  of   city   offlcers,    wben    to   be   held;   extension   and    abridg- 

ment of  terms. 

i  1.  Organisation  of  cities  and  villaBeni  reff«la«iom  of 
^vaves,  etc.,  of  employees  of  state,  connt7».  city-,  to^rn,  etc. 

It  shall  be  the  duty  of  the  Legielature  to  provide  for  the  organ- 
ization of  cities  and  incorporated  villages,  and  to  restrict  tlieir 
power  of  taxation,  assessment,  borrowing  money,  contracting 
debts,  and  loaning  their  credit,  so  as  to  prevent  abuses  in  assess- 
ments and  in  contracting  debt  by  such  municipal  corporations; 
and  the  Legislature  may  regulate  and  fix  the  wages  or  salaries, 
the  hours  of  work  or  labor,  and  make  provision  for  the  protection, 
welfare  and  safety  of  persons  employed  by  the  state  or  by  any 
county,  city,  town,  village  or  other  civil  division  of  the  state,  or 
by  any  contractor  or  subcontractor  performing  work,  labor  or 
services  for  the  state,  or  for  any  county,  city,  town,  village  or 
other  civil  division  thereof. 
Const    1846.  art.  YIII,  f  9,  amended  in  1905. 

I  2.  Classllleatlon  of  cities j  i^cneral  and  special  city 
laws;  special  city  laws|  how  passed  by  levlslatare  and 
acceptance  by  cities. 

All  cities  are  classified  according  to  the  latest  state  enumera- 
tion, as  from  time  to  time  made,  as  follows:  The  first  class  in- 
cludes all  cities  having  a  population  of  two  hundred  and  fifty 
thousand,  or  more;  the  second  class,  all  cities  having  a  popula- 
tion of  fiftv  thousand  and  less  than  two  hundred  and  fifty  thou- 
sand; the  third  class,  all  other  cities.  Laws  relating  to  the  prop- 
erty, affairs  or  government  of  cities,  and  the  several  departments 
thereof,  are  divided  Into  general  and  special  city  laws;  general 
city  laws  are  those  which  relate  to  all  the  cities  of  one  or  more 
classes;  special  city  laws  are  those  which  relate  to  a  single  city, 
or  to  less  than  all  the  cities  of  a  class.  Special  city  laws  shall 
not  be  passed  except  in  conformity  with  the  provisions  of  this 
section.  After  any  bill  for  a  special  city  law,  relating  to  a  city, 
has  been  passed  by  both  branches  of  the  Legislature,  the  house 
in  which  it  originated  shall  immediately  transmit  a  certified  copy 
thereof  to  the  mayor  of  such  city,  and  within  fifteen  days  there- 
after the  mayor  shall  return  such  bill  to  the  house  from  which 
it  wns  sent,  or  if  the  session  of  the  Legislature  at  which  such 
bill  was  passed  has  terminated,  to  the  Governor,  with  the  mayor  s 
certificate  thereon,  stating  whether  the  city  has  or  has  not  ac- 
cepted the  same.  «         ,         .^  ^  -  *u«* 

In  every  city  of  the  first  class,  the  mayor,  and  m  ev.ery  other 
city,  the  mayor  and  the  legislative  body  thereof  concurrently, 
shall  act  for  such  city  as  to  Buch  bill;  but  the  Legislature  may 
provide  for  the  concurrence  of  the  legislative  body  in  cities  of  the 
first  class.  The  Legislature  shall  provide  for  a  pobhc  notice  and 
opportanity  for  a  public  hearing  concerning  any  such  bill  m  evei7 
city  to  which  it  relates,  before  action  thereon.  Such  a  bill,  if  it 
relates  to  more  than  one  city,  shall  be  transmitted  to  the  mayor 
of  each  city  to  which  it  relates,  aiid  shall  not  be  deemed  accepted 
unless  accepted  as  herein  provided,  by  every  such  city.     When- 
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erer  any  such  bill  is  accepted  as  herein  provided,  it  shall  be  sub- 
jKi.  as  are  other  bills,  to  the  action  of  the  Governor.  Whenever, 
imuf!  the  session  at  which  it  was  passed,  any  such  bill  is  re- 
turned without  the  acceptance  of  the  city  or  cities  to  which  it 
rHfltes,  or  within  such  fifteen  days  is  not  returned,  it  may  never- 
IbelMA  ajnin  be  passed  by  both  branches  of  the  Legislature,  and 
k  shall  then  be  subject  as  are  other  bills,  to  the  action  of  the 
BoTemor.  In  every  special  city  law  which  has  been  accepted 
h  the  city  or  cities  to  which  it  relates,  the  title  shall  be  followed 
Wf  the  words  "  accepted  by  the  city,"  or  **  cities,"  as  the  case 
Hj  be;  in  every  such  law  which  is  passed  without  such  accept- 
iBtt,  by  the  words  "  passed  without  the  acceptance  of  the  city/* 
V  "  cities,"  as  the  case  may  be. 


i  8.  BleetloB  of  eity  offleers,  -n-hea  to  be  lieldi  ^ztciMitoBi 
M  abridgment  of  teria*, 

AA  elections  of  city  officers,  including  superrisors  and  judicial 
titers  of  inferior  local  courts,  elected  in  anj  city  or  part  of  a 
ai7i  And  of  connty  officers  elected  in  the  counties  of  New  York 
lad  Kings,  and  in  all  counties  whose  boundaries  are  the  same  as 
tee  of  a  dty,  except  to  fill  vacancies,  shall  be  held  on  the 
loeiday  succeeding  the  first  Monday  in  November  in  an  odd-num- 
^ttcd  year,  and  the  term  of  every  such  officer  shall  expire  at  the 
fsA  of  an  odd-numbered  year.  The  terms  of  office  of  all  such 
^een  elected  before  the  first  day  of  January,  one  thousand 
B|fat  hundred  and  ninety*five,  whose  successors  have  not  then  been 
<)tcted,  which  under  existing  laWs  would  expire  with  an  even- 
BBDbered  year,  or  in  an  odd-numbered  year  and  before  the  end 
4«t«)f,  are  extended  to  and  including  the  last  day  of  December 
J<xt  following  the  time  when  such  terms  would  otherwise  expire; 
ibe  terms  of  office  of  all  such  officers,  which  upder  existing  laws 
*<mld  expire  in  an  even-numbered  year,  and  before  the  end 
ttweof,  are  abridged  so  as  to  expire  at  the  end  of  t^e  preceding 
Jttr.  This  section  shall  not  apply  to  any  city  of  the  third  class, 
« to  elections  of  any  judicial  officer,  except  judges  and  justices 
^  mf  erior  local  courts. 


i       \ 


t, 


.  "     .      .. 


11 1-S  CONSTITUTION  OF  NEW  YORK.         Abt.XIU' 

.  ^  til'       •    I  '        .«..<«'»  .     I 

ARTICLE  THIHTBBNTH. 

Sec.    1.  Oath  of  office. 

2.  Official  bribery  and  cormptlon. 

3.  Offer  or  promise  to  bribe. 

4.  Person  bribed  or  offering:  a  bribe  may  be  a  wltnetnEi. 

5.  Fr^  pamea,  frankinK  priyllegea,  etc.,  not  to  be  receWed  by  a  iniblie 

officer;  penalty.  ' 

6.  EemoTal  of  district  attorney  for  faUare  tp  prooecnte;   expeoMa  a( 

proaccutiODS  for  bribery. 

I  1.  Oath  of  olllce. 

Members  of  the  Xiegislature»  and  all  officers  execotiVe  and  Jo-' 
dtcial,  except  such  inferior  officers  as  shall  be  by  law  exempted 
shall,  before  they  enter  on  the  duties  of  their  respective  offitse^ 
take  and  subscribe  the  following  oath  or  affirmation:  "  I  do 
so4e«mly' sweAf  (orUfflnn)  that  I  will  supi^ort  the"Ooi»titutioii 
of  the  United  States,  and  the  Constitution  of  the  State  of  N*fW^ 
YoEk/and  that  I  will  faithCnHy  discharge  the  duties  of  the  offlee 

of    ,  according  to  the  best  of  my  ability;"  and  all  ssdi' 

officers  who  shall  have  been  chosen  at  any  election  shall,  before 
they  enter  on  the  duties  of  their  respective  offices,  take  and  sub* 
scribe  the  oath  or  affirmation  above  prescribed,  together  with  the 
following  addition  thereto,  as  part  thereof:  'i 

"And  I  do  further  solemnly  swear  (or  affirm)  that  I  have  not 
directly  or  indirectly  paid,  offered  or  promised  to  pay,  contributedU 
or  offered  or  promised  to  contribute  any  money,  or  other  valuable 
thing'  as  a  consideratipn  <v  reward  for  the  giving  or  withholding 
a  Yote  at  the  election  at  which  I  Was  elected  to  said  office*  ana 
have  not  made  any  promise  to  influence  the  giving  or  withholding 
any  such  vote,"  and  no  other  oath,  declaration  or  test,  shall  be 
required  as  a  qualification  for  any  office  of  public  trust. 

CoiiaL    1846.'  art.  XII,  f  1,  amended  in  1874. 

i  2.  Olllclal  bribery  and  corruption. 

Any  person  holding  office  under  the  laws  of  this  State  wbo» 
except  in  payment  of  his  legal  salary,  fees  or  perquisites,  sh^ll 
receive  or  consent  to  receive,  directly  or  indirectly,  anything  of 
value  or  of  personal  advantage,  or  the  promise  thereof,  for  per- 
forming or  omitting  to  perform  any  official  act,  or  with  the  ex- 
press or  implied  understanding  that  his  official  action  or  omission 
to  act  is  to  be  in  any  degree  influenced  thereby,  shall  be  deemed 
guilty  of  a  felony.  This  section  shall  not  affect  the  validity  of 
any  existing  statute  in  relation  to  the  offense  of  bribery. 

Ck>nst.    1846,  art.  XV,  8  1.  added  In  1874. 

§  8.  Offer  or  promise  to  bribe. 

Any  person  who  shall  offer  or  promise  a  bribe  to  an  officer,  if 
it  shall  be  received,  shall  be  deemed  guilty  of  a  felony  and  liable 
to  punishment,  except  as  herein  provided.  No  person  offering  a 
bribe  shall,  upon  any  prosecution  of  the  officer  for  receiving  such 
bribe,  be  privileged  from  testifying  in  relation  thereto,  and  he 
shall  not  be  liable  to  civil  or  criminal  prosecution  therefor,  if  he 
shall  testify  to  the  giving  or  offering  of  such  bribe.  Any  person 
who  shall  offer  or  promise  a  bribe,  if  it  be  rejected  by  the  officer 
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to  whom  it  was  tendered,  shall  be  deemed  guilty  of  an  attempt 
to  bribe,  which  is  heiekgrilef lanei) it«  be^aif^tovy. 

OMHt    1849.  Art.  Xy,  S  2,.ad4e4  In  1874.  ,  , 

!  Anj  person  charged  with  recelring  a  bribe,  or  with  offering  or 
pomising  a  bribe,  shall  be  pertnTtted  tb  testify  in  hie  own'bAalf 
►  any  dvil  or  criminal  jfos^c^Rpfl .therefor^   .,,,.. ,     . 

;  Gnst.    1846,  art.  XY,  {  3,  added  In  1874.  ..       .  i ,   .    .. 

i  I  B^  Free  pasnes,  frpu&fcinff  prlvlleKesi  etci|,  iidt  to  be  re- 
tHretf  br  public  omeer I  ^rtialtr;;^^     '        ."'It        r 

No  public  officer,  or  person  electecj  pi;  ap^lnieij  to  a  pi 

lijj  Sts^te,  shall,  directly  or  ina% 


rffce,  under  the  lawp  pf  thiij  State,  shall,  directly  or  indf^ect)^.., 
ak,  demand,  acqept,  reqeiye  ,6r  con^pnt  ^o  r;ec^|y^.ior  ma  qwr^,  ' 
«Kor  benefit,  or  t^r  the  use  or  ben^ja,t  of  another,  any  ^ree,,pa^8„  , 
Aee  transportation,  franking  prlyiW^  ,9r'aiscriipina|;ipn  in,  pas,-,,! 
•eager,  telegraph  or  telepl^one  rates,  from  any,  person  or. cprpor.^^!" 
tiw,  or  make  use  of  the;  same  ^m9e^f.  or  in  .conjunctlpfi .  with, , 
iBother.  A  person  who  violate^  any,,  proyjsion  of  this  section,; , 
Aall  be  deemed  guilty  oi  a  misdemeanor,  and|  sJtviiJ  ^torf^jj. ,  his ,  | 
■See  at  the  suit  of  the  Attorn ey-Genera^  Any  corppr^^oiu,.  or,, 
'Seer  or  agent  thereof,  wh9,,sh9U  off^f  qr  prop^ise  to  i  puolic,. 
•ficer,  or  person  elected  or  appointed  to, a  public  ^flice*  ,^ny  such, 
ft«e  pass,  free  transpprtatjop,  frauKfng.^privil^ge,  or  .dismmi;?!^:. , 
^  shall  also  be  deemed  |ruUty,.of  ^..mip^eavQa^^r  V^<i.ii>AQle  tia,, 
Nfitfhment  except  as  herein  provided!  No  pej:^Qn,,or  o^pqr  ,Qr,., 
•*«»t  of  a  corporation,  giving  any  such'  free  pass,  free  trans-'* 
ptation,  franking  privilege  or  discrimination '  hereb^T  p^<5hibitfed,' 

S^l^,p^^A^w^.  ftftWi  fp«ww  j?r^p?fttt!ft  ^^?^^*?'f aft  J^  5i?U 

^.Oe  liaWe-to.ciTU.or  ci;w»WlliPrftSfiQu)idi»  tfter^W  V.^o#wH  . 
»«ut7  to  .the  giving  o<.ue*aamft.- 1  (•  •   ..'•>    ■  ..   :.»m    .,    .;        .     ,,. 

J  C  ]l«pi«Ta|,of  flUtvtct  ^ttoirnc^Jtor.^aUlf^f  fQ^v^Sf^^,, 
>«te;  expeases  of  pr.4^i«eca:l|f])nB  ,  f  or ,  brf  ber^^   , 

Any  district  attoifney  who  shall  fail  faithfully  tQ.prosec^t^  ;a 
iQMii  charged  with  the.  violatiioii  In  hi9.<cpunty.  of  :^uy  n^ptialoA;; 
tf  this  article  which  •  may,  com^  tobia  knowWdge,  i  shftM  be.irie-., 
iir«d  from  office  by  tae  Govemp^,  after. .due  np^tice.  and  ,mk,  , 
JMtunity  of  being  heard,  in  hi«  defensA*  The' expenses  jvhic^ir 
M  be  incurred  \sj  any  county^  in  Investigating  and  proseeutlAg  ,, 
itf  charge  of  bribety  or  attemptipg  to  bribe. any i person. hoidipg," 
*fo  under  the  lawa  of  thiS'.Stajte  withJUi  ««ch  .eountjj'  or.,QC. 
Iteming  bribes  b^r  any.  such  perspu  .in. said  ^un^y,  shpU.be  ^n? 
ou^  against  the  ^ate,..and  their;  nayiueut  by  ^ei@tfite  oh^  .b^i. 

te«.   184^  arL  XYi  (  «(  sdd«d  In  1814^ 

'      an     •      .;  • 

I '       •').'■      It.''         ,  .     ■  •  ( .  I 

'     ■  I  :  ■ '  III'.-'  •  «     I 

i,    .   .       i..   •      .    •    .'  I         ',  .      •'   ' 
i        , .  ...  .      .    ■    f    ^      ■ , ■  I      I .  , I . • 

'  • •    I  •  1 1.    »  I ■ '    ' 1  .    I  « i'» 

'  r  I  till  ,    M  4  ■  •      I         '  11  I  1         !    .      '         I       . 
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AHTIOIilD  FOtTRTBllirrH. 

See.    1.  Amendment  to  constitution,  bow  proposed,  tot^  npon  and  rstlfled. 
2.  fjfytn^    constitutional    qonyentions;    how    called;    election    of    dele- 

gates;  compensation;  quoninl;  tfiilmlissloh  v^f  kmeiidments;  officers; 

rales:  Tscaneles;  taking  effect. 
8»  Amendmeiits  of  cosiTentlon  and  legislature  submitjted  colncldentlj. 

i  1.  Amendments  to  constttntlon,  hofr  proposed,  -roted 
npon  and  mtllled. 

Any  amento^nt  or  amendments  to  t^^is  Constitution  may  be 
proposed  in  the  Senate  and  Assembly;  and  it  the  $atne  shall  be 
agreed  to  by  f^  majority  of  the  members  elected'  to  each  of  the 
two  houses,  such'  proposed  amendment  or  amendments  shall  be 
entered  on  their  journals,  and  the  yeas  and  nays  taken  thereon, 
and  referred  to  toe  Legislature  to  be  chosen  at  the  next  general 
election  of  senators,  and  shall  be  published  for  three  months 
prerious  to  the  time  of  miiking  such  choice;  and  if  in  the  Legis- 
lature so  next  chosen,  as  aforesaid,  such  proposed  amendment  or 
amendments  shall  be  agreed  to  by  a  majority  of  all  the  members 
elected  to  each  houjse,  then  it  shall  be  the  duty  of  the  Legislature 
to  subthit  such  proposed  amendment  or  amendments  to  the  people 
for  approval  in  such  manner  and  at  such  times  as  the  Legisla- 
ture shall  prescribe;  and  if  the  people  shall  approve  and  ratify 
such  amendment  or  amendments  by  a  majority  of  the  electors 
voting  thereon,  such  amendment  or  amendments  shall  become  a 
part  of  the  Constitution  from  and  after  the  first  day  of  January 
next  aftei^  such  approval. . 

Oqimt.    1849,  art.  ZIII,  ,f  ;.  '  ^ 

Jl  iL  Futnre  constitutional  conTentioasf  hovr  ealledi 
oKCtlon  or  deleiTAtesi  eontpeiisationi  i  qnommi  •aVumission 
of  amendments  I   officers  i  rnlesf  -vaeanMesf  taklttgr   effect. 

At  the  general  election  to  be  held  in  the  year  one  thousand  nintf 
hundred  and  sixteen,   and  every  twentieth  year  thereafter,  and 
alM' at  ^ifch  titties  as  the  Lefrltrtature  may  by  !aW  provide,  the 
question,  "  Shall  there  be  a  convention  to  retlis^  the  Constitution" 
and  amend  the  same?*'  shall  be  decided  by  the  electors  of  the 
State;  and  in  case  a  majority  of  the  electors  voting  thereon  sfaalh 
decide  fn' favor  of  a  convention  for  such  purpose,  the  elector®  of' 
evety  senate  district  of  the  State,  as  then  organised,  0hall  elect  < 
three  delegates  at  the   next  ensuing  general  election  at  vrhicta* 
members  of  the  Assembly  shall  be  chosen,  and  the  electors  of  the' 
Statel  voting  at  the  same  election  shall  elect  fift^n  delegates-at*' 
large.     The  delegates  so  elected  shall  conve»ne  at  the  capitol  odi' 
the  fi^st  Tuesday  of  April  next  ^tisTuing  after  their  election,  and* 
shall  'continue  their  session  until  the  business  of  such  conventioff^ 
shall  have  been  completed.     Every  delegate  shall'  receive  for  hto'* 
services  the  same  compensation  and  the  same , mileage  as  shall* 
then  be  annually  payable  to  the  /nembers  of  the  Assembly.     A  ] 
majority  of  the   convention   shall   constitute   a   quorum   for  the! 
transaction  of  business,   and  no  amendment  to  the  Constitution  ! 
shall  be  submitted  for  approval  to  the  electors  as  hereinafter  pro- 
vided,  unless  by  the  assent  of  a  majority  of  all  the  delegates 
elected  to  the  convention,  the  yeas  and  nays  beini^  entered  on  tiie 
journal  to  be  kept.     The  convention  shall  have  the  power  to  ap» 
point  sach  officers,  employes  and  assistants  aa  it  may  deem  neces* 
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tuy,  aod  fix  their  compensation  and  to  provide  for  the  printing 
m  its  documents,  journAl  abd  ptbdeedihii?  ^fftie  convention  shall 
fetennine  the  rules  of  its  own  proceedings,  choose  its  own  offl- 
»rs,  And  be  the  judge  of  the  election,  returns  and  quaHfi'cauon'ii 
t  its  members.  In  case  of  a  vacancy^  by.  de^U^  r,9s|^))^^oii  or 
riber  cause,  of  any  district  delegate  elected  to  the  convenlioo, 
■eh  raeancy  shall  be  filled  by  a  rot^e  of  the  remaining  delegates. 
iq»re«ciiting  the  district  in  which  such  vacancy  occurs,  jtf  buch 
^ncy  occurs  in  the  office  of  a  delegate-at-large,  rftich  tudhdify ' 
ftall  be  filled  by  a  vote  of  the  remaining  delegates-at-large.  Any 
[npoeed  constitution  or  constitutional  amendment  which  shall 
■Te  been  adopted  by  such  convention,  shall  be  $ubniitted  to  a 
We  of  the  electors  of  the  S.tate  kt  the  time  (ind  in  the  manner 
inrided  by  such  convention,  at  an  electi(^ki  Which  khail  be  held 
mt  less  than  six  weeks  after  the  adjournment  -  of  such  cfonven- 
feiL  tfpon  the  approval  of  ^ch '  cotistitYition  ot  cbn^titutional 
ittadments,  in  the  n^anq^i;  provided  iQ  the  last  'pi^(*eding  sec- 
bo,  such  constitution  or  confftinitionkl '  iunendment,  shall  go  into 
<Mt  OB  th»  first  day  of  Janttarr'^ext  after  such  approval. 

Cmr.    I6«6k  art.  XIII,  {2.  !  .     i  :  -  1 1 1  I    i'  •.    ■     • 

J  8.  AmeBdments    of    eonr^nildk^  'tiitd    levislature    snb- 
Htted  eoiBcldeBtly.  ^,- 

Anj  amendment  proposed  by  a  constitutional  convention  relat- 
If  to  the  same  subject  as  an  amendment  proposed  by  the  Legis- 
ttire,  coincidently  sibmitted  to  the  people  for  approval  at  the 
{eteral  election  held  in  the  year  one  thousand  eight  hundred  and 
toety-four,  or  at  any  subsequent  election,  shall,  if  approved,  be 
iwaed  to  supersede  the  amendment  so  proposed  by  the  Legis- 
ktare. 


r 


.ARTICX4I9  FIFTB;iiSNTa. 

Sec*    1.  Tlfife  of  Uking  effect. 

I  t.  fliue  of  tftkinv  eire«t. 

This  Constitutioa  shall  be  in  force  from  and  including  the  first 
di^y  of  January,  one  thousand  eisht  hundred  and  ninefy-fiye,  ex- 
cei^t  aa  nerein  otherwise  provided* 

Done  in  Conyention.  at  the  Capitpl  in  the  city  of  Albany, 
the  twenty-ninth  mf  of  September,  in  the  year  one  thon*^ 
aand  eight  hundred  and  ninetr-four,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  one  hundred  and 
nineteenth, 
tn  witness  wbe^f»  we  have  hereunto  subscribed  oar 
names. . 

JOSJJPH  HODGES  CHOATE, 

Pr^iidmt  and  DUegate^'Large, 
Chabij»  Eluott  FrroH, 
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iMtfeaiies.                ^^  Art.  S«c. 

appfication  of  literature  filled   IX  8 

AetUas. 

legislature  may  alter,  etc.,  jurisdiction  and  proceedings  in 

law  and  equity ,,,.,,,,...  VI  8 

.not  affected    .' I  17 

private  or  local  bill  changing  venue  prohibited Ill  18 

Acrlevltural  lAsds. 

kaaes  of   I  18 

restraints  upon,  abolished    I  14 

'  aU  lands 'hel^  hy  :....... I  12 

latCBdaaeAto. 

to  constitution   XIV  1 

of  convcation  and  legislature  to  constikation  asAHnitted  eo« 

inddentty    XIV  S 


See,  also,   "Appbllats   Divzsiov;  "    "  Cotntr  €»  A»- 

{iirisdiction  of  court  of  api^eals •...* VI  9 

*  judge  not  to  sit  in  review  of  hia  own  deeisioss VI  8 

Appellate  Di^lslom* 

how   constitutec*    VI  2 

desigoatfam  of  |ttatices  of VI  2 

powers  of  justices VI  2 

jurisdiction  of  general  term  traasfemed* VI  2 

transfer  of  appeals  .to  another  department VI  2 

juBtice  not  to  'sit  in  review  of  his  own  decisions VI  8 

designation  of  special  and  trial  terms YI  2 

asfignment  of  jus^ice^  to  special  jind  trial  terms Vl  2 

ippointment  &nd'  itfmoval  or  feporier VI  2 

nay  appoint  and  remove  clerk VI  19 

Apyroprlatlona. 

requisites  of  appropriation  bills .X|{..^ 

general  provisions  not  to  be  inserted  in  appropnatton  biUa,  III  22 
twothirdi   vote   required   for   appropriationf    for   local   or 

private  purposes Ill  20 

i|)proval  or  veto  of  separate  items  by  governor IV  9 

itate  moneys  to  be  paid  pursuant  to  appropriation  only.,..,  mHt  3?. 

for  nrhratm  claims  asainst  State ilT  T9 


for  private  claims  against  state. 

for  naintenance  of  canals VII      9 


1 


INDEX  TO  CONSTITUTION. 


Army.                                                                                                 .  Art.  Si^ 

absent  electors  not  to  be  deprived  of  vote • II 

Assemblace* 

right  of,  guaranteed    •••••.••••••••••••••  I      I 

^       ^,     .'-.IT  i|il>.;>'.  ..!    /.•Ml/1 

Aaaenibly. 

number  and  terms  of  assemblymen • HI 

apportionment  of  assemblymen   •  III      1 

creation  of  assembly  districts^ Ill      i 

ratio  for  apportionment  of  assemblymen «,.«:•  UI    ^1 

division  of  counties  and  cities  into  districts., ',  rlt      1 

' power  of  impeachment  . . .' * ' VI    1) 

succession  of  speaker  to  governorship IV      ' 

compensation  and  mileage  of  members... •.....•'  HT    'i 


Att0rney-at-liiiw. 

judges  not  to  act  as  .«..,, ••...••..•••••       VI    21 

Attorney-General.  .•r.tt*:  i    •( 

.     '  See,  abo,  "  Officess;  "  "  Statx  Offzciks." 

election    and   term   of V      1 

compensation    • ^t^•    •     V      ^ 

'Audit. 

legislature  not  to  audit  private  claims *  4i.>«  *<.  k . ;    •  HI    U 

claims  barred  by  statute  of  limitations  not  to  be  allawed»    VII      i 

3nil. 

excessive,   prcdubited ^^••••••••••••••^••••.  X      I 

Banks. 

See,  also,  "  Savings  Banks."  •*        '•  * 

special   ehertera  pfohibxtcd VIII  i 

legislature  not  to  authorize  suspension  of  specie  pajnaents,  VIII  I 

registry  of  bills  and  notes  issued  «a  money.  .*.... »..  VIII  i 

billholders  are  preferred  creditom • :.;.•..«.  VITI  I 

liability    of   stockholders    VIII  1 

''         See,      also,      "Appropriations;  <">      '' LacitLATUBi; " 
"  Statutes." 

•     approval  or  veto  by  governor....' IV       i 

passage  over  veto   .*.......-. ^ '; IV      i 

Bima. 

legislature  may  provide  for  education  and  support VIII 0, 14 

^oard  of  Sdipervlabm. 

Sec  "Supervisors."  ^„      .,.....,      ./ 

BoM*. 

^        See,  also  "Debt." 

limitation'  of  indebtedness  of  ci*ies  and  counties VIII     IC 

direct  tax   for  payment  .<itatc  bunds VII       4 

Bo^Umakl  nv'. 

1 1  prohibited     ...." • '       1      S 

(Ml 


INPEX :  TO  CONSTITUTION. 

bribeiy  and  corruption ^^^  ^ 

offer  or  promise  to  bribe aHI  2 

person  offering  or  receiving,  disqualified  as  elector  ......        II  2 

person  bribed  or  offering  a  bribe  may  be  a  witness. ......  XlII  4 


private  or  local  bills  for  building,  prohibited Ill  18 

C. 
tmal  ConaaaisflloACJPH. 

powers  devolved  on  superintendent  of  public  works V  8 

iXaBals. 

not   to   be   sold .' VII  8 

no  tolls  to  be  imposed VII  9 

disposition  of  funds   .'?....'....,■.:..». .  :•  VH  «  "8 

improvement  of VII  iO 

appropriations    for  maintenance    .j<...  VII  9 

contracts    for   work   or   material VII  9 

extra  compensation  to  contractor  prohibited    .^.;.«...V\|I  ,  <0 

cancellation  of  contracts VII  9 

appointment  of  employees    ,.....*...  .^ V  3 

powers  of  canal  commissioners   devolved   on  superintend- 
ent  of   public   works '. . .  V  3 

commissioners  of  canal    fund V"  R»^6 

canal  board  constituted '  '  V  5 

powers  and  duties V  6 

not  to  allow  claims  barred  by  statute  of  limitation ....  VII  6 


enumeration  of  inhabitants Ill      4 

CknrttaJble  Institution*. 

state  and  municipalities  may  provide  for  tup^rt   of  in- 
mates     VIII    14 

•  •  ill  >    I,..  I  .  ,       ,        1    .,  , 

Chftritleflu 

See  "  State  Boaxd  or  Cbabitiis." 


See.  also,  "  Cokforatiohs." 

by  King  of  Great  Britain  before  1775  not  affected I  17 

by  state  not  affected   I  17 

of  savings  banks  to  be  uniform .V .- . . .  VITI  4 

tpedal,  for  banking  purposes  prohibited   ,.....>...  VIII  4               i 

Circuit  Covrta. 

abolished;  jurisdiction  vested  in  supreme  court •  VI  6 

CitlM.  I 

See,  also,  "  Municipal  Corporations." 

legislature  to  provide  for  organirsition  of <......*..  XII  1 

regulation  of  wages,  «ftc.,  of  employees  of XII  1 

classification   of    XII  2 

general   and   «pecial  city  laws XII  2 

enactment  and  acceptance  of  special  city  laws ,. .  Xil  2 

divL<ton  into   assemoly  districts ' .    ."  '  IlT  5 

blodcs  not  to  De  divided  in  senate  disti  icti. . . ;    .Ill  4                | 

election  or  appointment  of  officers w '    X  2 

civil  service  appointment!^  and  promotions r' V  9 

preference  of  veterans V  9 

extension  and  abridgement  of  terms  of  officers^ XII  8 

5r 


littiix  to  coNSttTWidM. 

<^tle«  —  Oomtlnved.  <Art  9« 

.  ifhen  election  of  officers  to  be  held XII 

,  members  of  legislature  disqualified  as  officers Ill 

.  when  local  tegi$lative  body  to  act  as  board  of  supervisors. .      Ill  2 
extra  compensation  to  officers,  contractors,  etc.,  prohibited,      III  2 
may  provide  for  support  of  inmates  of  charitable  institu- 
tions     "VllP^f 

not  to  give  money  or  ere<lit  to  aid  private  undertaking, ....  VIII  1 

not  to  own  corporate  stocks  or  bonds VIII  1 

to  incur  debt  for  city  purposes,  only VIII  1 

limitation  of  indebtedness \ VIII  1 

maximum  rate  of  taxation #i  .Mg<M..  .ww.v.»-.  >  V:UX  .1 

Citisenii. 

See,  also,  "  Elcctxonb."  , 

not  to  be  disfranchised,  Unless,  etc I 


CitF  Covrt  of  Brooklyn. 

abolished;  judges  transferred  to  supreme  court VI      i 

jurisdiction  vested  in  supreme  court. VI  2, 1 

Civil  8enrl<»e. 

See,  also,  **  OrrxcEss;  "  "  State  OrrtcoA." 

appointments  and  promotions V      ! 

preference  of  veterans V      I 

»■  • 
Clainui.  \ 

See,  also,  "AtxDiT." 
not  to  \^  audited  or  allpwed  when  barred  by  statute  of 

limitations    .' VII      i 

yeas  and  nays  on  bill  releasing  public  claim  -   III  .  2 

I 

Oommiaaionerif  of  Canal  Fund. 

board  constituted    ■.*.': . '. ; v . .; i'.*       •  V 

powers  and  duties   ..».,* ......>./•...»»« V      * 

•  ♦  •       •  • 

Commiaifionera  of  Ijand  Office. 

board  constituted *V'    ' 

powers  and  duties. of  board. ........'. 4         V      < 

Common  La'vr.  ^        i 

how  far  in . force  . ., I     1 

ComiKroller. 

See,  also,  "  OFFtcms; "  "  Stats  Officbm," 

election  and  term  of V 

compensation    V 

Coniftitatlon. 

time  of  taking  effect XV    1 

how  amended XIV 

future  constitutional  conventions » XIV 

amendments  of  convention  and  legislature  submitted  co- 

incidently XIV 

•  contract  system  of  prison  labor  abolished ,  III  2 

esrtra  compensation  to  contractors  prohibited  Ill  2 

for  work  or  materials  on  canal VII  ! 

extra  compensation  on  canal  contracts  prohibited VII  1 

'  cancellation  of  canal  contracts VII  1 


definition  of  term '..'.. '.'.' ..'.....'. .", .  \... .  v/li'* '  8 

charters  by  King  of  Great  Britain  before  1775  not  atfteted,     '    I     17 

charten  by  stotc  not  affected ,. w.«,^V. . ,,»  i  Ju.M 

to  be  formed  under  general  laws,  except,  etc Vill       1 

laws  for  formation  or,  sabiect* to  alteration  and  repeat..^.  VllI      1 
prfrate  or  local-  bill -chartering  brldg^'  companieg  prohibited,      III     18 

special  banldngr  charters  prohibited  : *.'.., ."  Vm      5 

chasters  of  saringa  bonks  to  be  uniform VTII      4 

dnes  from,  to  be  secured Vtll      2 

liability  of  stockhoMers  of  bank Vni      7 

may  sue  and  be  sued Vl^II      8 

municipalities  not  to  hold  corporate  stocks  or  bonds Vtll    10 


•  •   I  <) 


CaneetloAaa  InatltHtlonpi. 

munidpalitiei  may  provide  for  support  of  inmatcar  .*..,«..  VQI    14 

accused  entitled  to  appear  with k.         I      6 


private  or  local  bills  locating  or  changing  county  aeat  pro- 
hibited   :..: r,..    m  is 

number  of  senators  for  each  county -til  '■    ? 

not  to  be  divfd«d  in  formaHon  of  aenate  district,  except, 

etc.    i...< »....      HI  4 

dection  and  terms  of  officers X  1,  2 

time  of  election  of  oflkeff. . .' , '. , . .         X  4 

removal  of  officers  , , '. .        X  1 

board  of  supervisors  to  be  elected '  III  26 

^        when  lepslative  body  of  city  to  act  as  board  of  supervisors,      III  2Q 

local  legiftlatite  powers  of  su^rvisors Ill  27 

extra  compensation  to  officet-s.  contractors,  etc.,  prohibited,      III  28 
may  provide  for  support  of  inmates  of  charitable  institu* 

turns    Vtll  14 

not  to  give  money  or  credit  to  aid  private  undertaking XH'  ^^ 

to  incur  debt  for  county  purposes  only. » VtTI  10 

UoC  to  own  corporate  9tocK  or  bonds:'i VTTI  10 

limitation  of  indebtedness VITI  10 

maTJmnm  rate  of  taxation    ,  VITI  10 

regulation  of  -wages,  etc.,  of  employees  of : XI I  1 

€««Btr  elerk. 

df^tion  and  term  of  oflice * X  1 

time  of  election   i  •  fi%'i' 'i  •  i*  '^*•  ••••»•'••  •         ^  m  -4' 

removal '. X  1 

to  be  clerk  of  supreme  court. . ; VI  19 

GeuBtT  Co«rtu.  "•  ' 

See,  also,  **  Couhtt  Judob." 

continued »^.«.<.«.  .L.iv...s.  ji.  ATI-  S4> 

jurisdiction »   .   VI  14 

term  of  office  of  fudges VI  14 

See,  also,  "Couhtv  Coubts." 

term  of  office « .f .....^ VI  14 

qualifeations » « •, .       VI  20 

powers  and  duties   ..* , k       VI  14 

salary   VI  14 

when  to  be  surrogate ,. . .       VI  15 

i«e  limit VI  15 

vacancies'  in  office VI  15 

not  to  practice  as  attorney,  except,  etc «....».       VI  20 

dection  of  spedal  county  judge... ,.<...'     VI  16 


INDEX  TO  CONSTITUTION. 
Court  for  Trial  of  Imneaeliments* 

See    "  iMrBACKMBMTS." 

0D«rt  of  Appeals.  Art  Sec  "i 

.  continued VI  7  1 

bow  constituted;  terms  of  office VI  7  , 

qualifications  of  judges    VI  20  ; 

compensation  of  judges VI  12  ' 

age  limit  of  judges VI  12  ; 

removal  of  judges VI  11 

judges  not  to  hold  any  other  office VI  10 

vacancies ., VI  8 

designation  of  supreme  court  justices  as  associate  judges. . .  VI  7 

jurisdiction    •„..«» rv^s^ «•><•»•  I* «••  VI  9 

judge  not  to  sit  in  review  of  his  own  decisions VI  3 

derk  of;  compensation VI  19  ' 

Court  of  Common  Pleas  of  Ne-w  York  Coanty.  ' 

'       !  abolished    VI      5 

judges  transferred  to  supreme  court VJ      6> 

jurisdiction  vested  in  supreme  court Vi  2,  6 

transfer  of  appellate  junsdiction VI      5 

Courts* 

See,  also,  "Appslla.tk  Diviskom;  "  "  Cikcvit  Covart;  " 
"  County  Courts;  "  "  Court  or  Appkam;  "*•  Couar 
OP  Common  Pleas;"  "Courts  op  Sbssoiiss"- 
"  Courts  op  Special  Sbssioni^;  "  '*  Superior 
Courts;  "  "  Supreme  Court;  "  Surrogate's  Court." 
<  ^fidges  not  to  hold  any  other  office 

•  court  for  trial  of  impeachments ^ . 

suspension  of  judge  pending  trial  of  impeachment  <  w. .... . 

•  age  limit  of  county  judge  and  surrogate 

judicial  officers  not  to  receive  fees 

election  of  local  judicial  officers 

power  to  establish  inferior  local  courts * 

clerks  of  courts ...*.•.. 

courts  of  oyer  and  terminer  abolished 

circuit  courts  abolished 

city  courts  abolished 

jurisdiction  of  city  courts  vested  in  supreme  court 

judges  of  city  courts  become  justices  of  supreme  court.., 
legislature  may  alter,  etc.,  jurisdiction  and  proceedings  !n 

law  and  equity , 

Coarts  of  Oyer  and  Terminer. 

abolished;  jurisdiction  vested  in  supreme  court 

Courts  of  Sessions. 

abolished;  jurisdiction  transferred  to  coanty  court 

Con#ts  of  Special  Sessions. 

jurisdiction  of   : , VI     23 

Crimes. 

no  person  to  be  twice  put  in  jeopardy '. . . . 

accused  may  appear  in  person  and  with  counsel. . . :' 

capital  or  infamous  crime,  except,  etc.,  to  be  tried  on  In- 
dictment  ; 

private  or  local   bill  changing  venue  prohibited 

cruel  and  unusual  punishments  prohibited   

excessive  bail   and   fines   prohibited 

governor  may  grant  pardons,  etc 

accused  not  to  be  compelled  to  testify  against  himself. . . 

legislature  to  exclude  convicts  from  sufFrafec 

truth  of  criminal  libel  admissible  in  evidence 

9^ 
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.(••I   It       In.»"  Jl'.*» 

Deaf  and  Dumb.  .,    "  Aft.  Sec 

legislature  may  provide  for  education  and  supt>ort. .........  Vllt  0, 14 

Death.  •:'./ 

right  of  action  for  damages  not  to  be  abrogated I    18 

amount  recoverable  not  to  be  limited ,.  .^^  .^. .  .^^.  .     ^  ,1    IS 

Debt. 

obligation  of,   not  affeeted  I % i» . . .'  I     17 

credit  or  money  of '  st^te  not  to  b«e  given  to  aid  private 

undertaking   VHI      II 

power  of  state  to  contract VII      2 

power  of  state  to  contract,  to  repel  invasions VII      8 

limitation  of  legislative  power  to  create .v. •.'.".     V««'«'4* 

payment  of  debts  of  the  state ,.....«. VA,i  4,  11 

debts  of  the  state  for  improvement  of  highways VII     12 

sinking  funds,  how  kept  and  invested VII       5 

when  ayes  and  nays  necessary  on  bill  creatmg  public  debt.  Iff'  %5 
municipalities  to- iAcvr  debt  for  municipai  pncposos  oftly..  Vill  10 
limitation  of  indebtedness  of  cities  and' oouotiea ...VIlI    10 


I  District  Attorneya. 

I            election  and  terms  of  office X  1 

time  of   election    '..•..        X  4 

'           removal    X  1 

for  failure  to  prosecute  public  officer ^  ^Jli  .  -B 


IMatrict  Co«rta.  .        ,         ..         t      r 

election  of  justices;  term  of  office VI     17 

terms  of  present  justices ' » V-I-  W 

BItekea.  •       r^ 

for  drainage  of  agricultural  lands •••••  I      7 

DlToree. 

to  be  granted  only  by  judicial  proceedings •••         I      0 

Drataase.  ■  ^ 

of  agricultural  lands  under  general  laws I      T 

private  or  local  bills  prohibited Ill     18 

I  I 

Dae  Proeeaa  of  I«a.iir. 

life,  liberty  and  property  protected I      6 


*-\ 


BlectioBa. 

registration  and  election  laws  to  be  passed II  ••   4 

local  bills  regulating  conduct,  etc.,  prohibited   ^.'.  III  18 

for  election  of  supervisors  prohibited Ill  18 

registration    and    election    boards    to    be    bi-partisan^^    ex-  ^ 

ccpt,  etc .*!  f .-.  V. . .'.  TI  6 

time  of  election*  for.  legislature. ....'. Ill  9 

manner  of  voting ."•* 'II  5 

qualification   of  voters II  J 

voters  not  to  be  disfranchised,  unless,  etc •«.,  I .  * 

absence  in  military  service  not  to  deprive  elector  of  vote. .  11  1 

legislature  to  regulate  votes  of  absent  electors II  1 

persons  excluded   from  suffrage •AlLll If  • 

occupations  and  conditions  not  aflFecting  rctldenec. .  .V"*.  jh-si*  *  • 

detention  in  prison  not  to  aflFect  residence ,     II  " 

•npport  or  detention  in  almsh'Qases,  etc.,  not  to  affect  real- 

dcncc    *■. "  ' 
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f 

BleetlOBS  —  CoBtlniied.  Art.  Sec 

residence  of  students  in  seminaries II  3 

fifployment  in  navigation  not  to  affect  residenceMi»««»>v.  .<  .11  3' 

sef'-ice  of  United  States  not  to  afFect  residence *..        II  3 

•^^Ufufci  to  disqualify  persoiis  on  conviction  of  bribery 

or  infamous  crime   ^  3 

.bribery  or  reward  disqualifies  electors \L  2 

ifiinliieiit  DoimrtMh^^, 

property  not  to  M'^faken  wittiout  just  compensation 1  f- 

.compensation  for  taking  private  property I  7 

compensation  \i^  be  aficerlained  by  jury  or  commis^q^ers. .  I  7 

dfainage  of  agricultural  laiids I  7 

Openfng  private  roads I  7 

9iiii1*«ra.tlon. 

of  inhabitants  of  state Ill      4 

Bqnlty. 

'  inferior  local  courts  to  have  no  equity  jurisdiction VI    18 

taking  of  testimony  fai  eqtrity  etocs. ../..;......:.'. VI      3 

Baclieata. 

to  revert  to  p^sfrle    I    10 

Bvidetaee. 

truth  of  lib*!  admissible  in  criminal  prosecution.... .«.w«<.i  I      8 

Bbcete^tlve. 

See,  also,  "  Govkrnok." 
where  executive  power  vested ...•       IV      1 

-  1    •        I 

Exemptions. 

private  or  local  bill  exempting  frpm  taxation  prohibited...      Hi    18 

F. 

local  bill  increasing,  etc.,  during  term  of  public  office  pro- 
hibited    .- »4J.j.»^.,»      III    Ifi 

Feudal  Tennren. 

abolished    I    11 

Fine*. 

'  ^     '  'excessive,   prohibited I      5 

fTor^pt  Preaerve. 

lands  of  state  not  to  be  alienated VII      7 

timber  on,  to  be  preserved.. VII      7 

Fmnclilsea. 

privat'e  or  local  bills  granting  exclusive,  prohibited Ill    18 

Freedom  of  Speech. 

guaranteed    • I      S 

•     '  ft 


]:to£X  to  CONSttTUHbif. 


<  .     •  I 


ChunftUair.  Aft  Sm. 

P«**»*^    '••^^•^•*^MM-S.,.  .  ^,,  f 


when   required til    18 

prirate  and  local  laws  prohibited  Ill    18 

for  drainage  of  agritultural  lands "I'  '  T 

corporations  to  be.  formed  I  under VIII      1 

tptHaal  banking  charters  prohibited VIII      4 

1 .1  ( 


election    IV  8 

qualifications     ^  ,\XW,  t^ 

term  of  office , , IV  '  1 

compensation IV  4 

vested  with  executiTe  power IV  1 

duties  and  powets   w IV  4 

approval  or  veto  of  bills LV  *  <0 

passage  of  bills  oiver  veto , ^ IV  9 

power  to  grant  pardons,  etc IV  5 

to  report  pardons,  etc.,  to  legislature. . . . ,  ,^^, .,,,.,  .^ . , . . .  ^V  fi 

appointment  of  superintendent  of  public  wortnf. . .' V'  8 

power  to  suspend  state  treasurer. '   V  7 

when  lieutenant-governor  to  act IV  6 

succession  of  lieutenant-governor  in  case  of  vacancy IV  T 

'  ■  ■  ^1 

Grmnd  Jwry*  * 

when  indictment,  etc.,  necessary  to  hold  to  answer I  6 

by  King  of  Great  Britain  before  17^5  not  affected I  IT 

by  state  not  affected  ......<.,,  ^^. . , I  17 

by  King  of  Great  Britain  since  17t5  void I  Iff 


Corpi 

not  to  be  suspended*  caojcpt,  «!£..••••••.•.«•••«• I      4 

HIclivray-fl.  .    . 

local  biUs . laying  out,  etc,  prohibited :  III     18 

improvement  of    ; >«.......  YII     12 

-  I. 

iMaatsmltleA. 

private  or  local  bill  gi'aiitiiig  ei^cKsive  immunftifes  prolilb-  ' 

ited   ni..|8 

Imi^ettckaaentB. 

constitution  of  court  f6r  trial  of .VI     18 

asseosbTy  to  fiavie  power ^ VI     18 

liresentment  or  inaictment  not  required I      6 

judgment   of  removal    t  •  •  •  i Y ^    }^ 

judicial  officers  suspended  pending  trial.'. !:...'..  '  Vl    18 


See,  also»  "  CaiiiBS.*' 
power  to  grant  pardons,  etc IV      6 


« «       I  I  •  i  I  •    <  !        •  •  .     •         •••'•. 

1      > 


pnrehaso  of  Un^  of  ^%f I    IS 


Indictment.  Art.  Sec 

required  to  hold  to  answer  fgn  capital  or  infamous  crime, 
,/     J  ^except,    etc.... .^^i,     |,.  £ 

Inferior  Xueal  C6urt*.  

legislature  may   establish ^ «» «, v  .l  ,t  .Yi  .  16 

jurisdiction   restricted VI    18 

Inspection, 

'        1 '  offices-  for  inspecting  merchandke«  etlx«  abolished.  ..»>....%         V      8 

Interest. 

private  or  local  bills  regulating  rate,  prohibited i^ .    '  Til    16 

'        '  '  •  • 

^nvai^ion. 

I  habeas  corpus  may  be  ftuftpended  during. I      4 

i         '.'  •  .  » 

!  ■  C  .      J.  . 

^eopkrdy. 

no  person  to  be  twice  put  in  jeopardy I      f* 

iJolnt-Stoclc  Company. 

.  •  »  • 

•  included  in  term  "  corporation  ". , VJII      Jt 

:♦  See  "  Corporations." 

Jndires. 

See,  also,  "  Coukty  Judge;  "  "  Courts."  <    .  ■ 

y   qualification^    ..,,. ., ...............  VI  20 

oath  of  office : XlII  1 

limit   of   age    ^  yi  12 

,    not  to  hold  any  other  office VI  10 

1         not  to  receive  Tees. ..... .'.'.' ." '.......'..' VI  20 

Is,     )    not  to  act  as  attorney  or  con;isellor ;. VI  20 

'       *   removal '.  .♦ : • VI  11 

suspension  pending  trial  of  impeachment VI  13 

fi 
Jurisdiction.  ^*  m-  r  >   v,,    , 

^       &   legislature  may  alter-,  etc.,  in  law  iLad  equity' » .-. .  VI  3 

of  court  of  appeals VI  9 

of  courts  of  special  sessions "  ■  VI  '23 

I      1 1  bf  county  courts .! ; .  v VI  14 

'   tff  stu'rogates*  courts -VI  15 

of  inferior  local  courts VI  18 

of  city  courts    vested  in  supcCme  court VI  5 

of  courts  of  oyer  and  terminer    vested  in  supreme  co«rt»i  .•  VI  .6 

of  circuit. cov?cts  y<vitfpd  in  S1^)^^me  pourt. ...,,.; ,  VI  6 

Jni<r.  .... 

right  to  trial  by,  continued •  j  .i. » .'n:  1 .    2 

;      .  'local  bills  providing  for  drawing,  etc.,  prohibited.....-..-,  ,  III    18 

.    to  determine  law  and  fact  in  criminal  prosecution  for  libel,  I      8 

,       I    waiver  of,   in   civil   actipns ,. ...».►, I      2 

« 

Jni^tloes  of  the  t*eace.  ,,       , 

election;    term    of   office VI    17 

terms  of  office  of  present  justices .♦. ; .•/'.».<.  ■    "VI    SB 

removal    ..*... .., VI    17 

JuTenile  Delinqtnents. 

legislature  may  provide  for  education  and  support -Vlff  9, 1^ 

-'     ^  -64  '••.•,. 


INDEX  TO  CONSTITUTJON, 

« •    I        ■  I  t ,    I            •III*  '  •  '    t     .'t 

Art.  Sec. 

contract  Sjrstem  of  prison  labor  abolithed Ill    29 

lAmd  Oflee. 

board  of  commissioners V       5 

powers  and  duties  of  board • V      6 

iaadlorcl  and  Tenant.  , 

teases  of  agricultural  lands •• I    18 


See,  also,  "Bills;"  "  Gknmal  Laws;"  "Lwsis- 
latuke;  "  "  Local  Laws;  "  "  Special  Laws;  " 
"  Statutbs." 

itatute  law  continued,  except  as  repealed,  etc t "  l(t 

colomal  acts  continued,  except  as  repealed,  etc I     16 

common  law  in   foree. ..«;...... I     16 


of  igricultural  lands   ' ,  I  18 

lesialatmre. 

See,  also,  "Assbmbly;  "  "  SekAtk." 

legislative  term •••••••> t*.|f4«**«<t,*...  X  6 

enumeration   of  inhabitants    Ill  4 

mimber  and  terms  of  senators  and  assemblymen Ill  2 

time  of   elections    Ill  9 

number  of  senators  in  eacb  county *. Ill  4 

ratio    for    apportioning    senators Ill  4 

reapportionment    of   senate    districts Ill  4 

counties  not  to  be  divided  in  formation  of  senate  district,  ' 

except,    etc Ill  4 

towns  and  city  blocks  not  to  be  divided  in  senate  districts,  III  4 

creation  of  assembly  districts ;.....      *.*. .  'lit  5 

apportionment  of  assemblymen   , Ill  5 

oath   of   office    XIII  1 

compensation  and  mileage  of  members  ...%.*.».• '.  •  •  III  .  C 

persons  disqualified  from  being  mem)>ers Ill  8 

civil  appointments  of  members  void  Ill  7 

when    to    assemble    X  ^  6 

open  sessions Ill  *li 

members  not  to  be-  questioned  for  speeches Ill  12 

jsumalfi Ill  11 

adjournments    ..>... Ill  11 

powers  of  each  house « . .  ^ . . . .  YII  10 

legislative    power Ill  1 

bins  may  originate  in  either  house Ill  13 

enacting  clause  of  bills Ill  14 

manner  of  passing   bills #..'.• ;.-.-..  '  III  IS 

when  ayes  and  nays  necessary « ....... , Ill  25 

when  quorum   of  three-fifths  necessary. , .  Ill  25 

tax  bills  to  state  tax  distinctly , Ill  24 

appropriation    bills    :.*«,  IjjII  21 

two-thirds  required  for  appropriations  for  local  or  private 

purposes     .' ; Ill  ^ 

general  provisions  not  to  be  inserted  in  appropriation  bills.  III  22 

existing  law  made  applicable  to  be  inserted '  ITI  It 

'  private  and  local  bills  not  to  enjbr^cie  more  than  one  sub- 
ject     : Ill  16 

cues  in  which  private  and  local  bills  shall  not  be  passed.  III  18 


thle  of  private  and  1oq|1  bills. 


«. 


immx  mcoNSTiTirrtONl 

Leviali^tnre  —  Continued.  ^  Art.    Sec 

(Special  banking  charters  prohibited VUX  .  9 

not  to  authorize  suspension  of  specie  payments  by  banking 

institutions    I...* VHI  5 

limitation  of  power  to  create  debts VJJ  J^,  3^  4 

may   alter,   etc.,   jurisdiction   and    proceedings  in   law   and' 

;     equity     .• VJ  S 

*        ''extra  compensation  to  officers-,  contractors,  etc.,  prohibited.      III  28 

private  claims  not  to  be  audited ^ , IIX  19 

claims  barred  by  statute  of  limitations  not  to  be  allowed..     VlX*  ' "^ 

.  repo^  of  pardons,  etCr  by  governor « * . .       IV  5 

approval  or  veto  of  bills  by  governor IV  9 

passage  <fi  bills  over  governor's  veto IV  «  9 

f»ower    to  I  remove   judges. , • VI  XX 

ocal  legislative  powers  of  supervisors Ill 


.  truth  of   criminal,    admissible.. ..  .*4 .4. ».»i  ...<«...»... .  I  8 

1      1  jury  to  determine  law  and  fact  in  criminal  prosecuHona. . .  I  8 

Liberty. 

due  process  o£  Jaw I  8 

freedom  of  speeck  guaranteed I  8 

right  of  assemblage I  .9 

right   to  petition    , I  9 

lil  eUtennn  t«>0<iT-eraoif. 

.qualifications IV  2^  7 

election     1. . .  IV  3 

term   of   office    IV  1 

president   of   senate    IV  T 

I           ^alary   and   compensation IV  8 

when    to    Act   as .  governor J....... IV  8 

,  succession   to   governorship IV  T 

Ejimftpitlon  of  Indebtedneaa. 

of  cities  and   counties.. v***«« ■•••  VIII  lO 

lil mi tmt Ions,  Stntnte  of. 

claims  barred  by,  not  t6  be  allowed. ...» VII  8 

lioai^*. 

power  of  state  to  contract  debts VII  2 

credit  of  state  not  to  be  loaned  to  individuals,  etc VII  2 

power  to  contract  debt  to  repel  invasions , VII  3 

I  power  of  legislature  to  create  debts  limited. VII  4 

sinking  fund,  hjw  kept  and  invested VII  5 

limitation  of  indebtedness  of  cities  and  countica. ........  VUI  10 

L4>eal  Inferior  Court*. 

terms  of  present  judicial  officers VI  22 

kgislature  may  establish VI  18 

Locftl'  Lo-fva. 

See  "  Private  and  Local  Laws." 

liotterlea. 

prohibited    ' •  I  • 

Lnnji|ty. 

See  "  State  Commission  in  I^vnacy.** 

6tt 
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«res.  Art  Sec. 

offices  for  measoring*  etc,  merchandise,  abolished V      8 

BMa. 

See,  also,   **  State  Militia." 

absent  electors  not  to  be  deprived  of  vote «•...        II      1 

presentment  or  indictment  not  required. I      6 

PiiemenBora. 

I      jurisdiction  of  courts  of  special  sessions VI    23 

kalelpal  Corpora-tlona. 

See,     also,     "  Cities;  "     "  Counties;  "     "  Towns;  " 
"  Villages." 

charters  by  state  not  affected   . '. I 

charters  bj  King  of  Great  Britain  before  1775  not  affected,  t 

maj  be  formed  under  special  laws VIII      1 

not  to  give  money  or  credit  to  aid  private  undertaking. . .  VIII     10 

not  to  own  corporate  stocks  or  bonds  VIII    10 

to  incur  debts  for  municipal  purposes  only « . .  VIII    10 

limitation  of  indebtedness    VIII    10 

may  provide  for  support  of  inmates  of  charitable  inatittt^ 
tiona VIII    14 

ir. 

private  bills  to  change,  prohibited Ill    18 


Slew. 


II 


aNefit  electors  not  to  be  deprived  of  vote II  1 

presentment  or  indictment  not  required '      I  6 

right  of  action  for  injuries  causing  death  not  to  be  ab- 

fOgsted     I  18 

saonnt  recoverable  for  death  not  to  be  limited ...........         I  18 

of  office    XIII  1 


o 

I 


See,  also,  titles  of  respective  offices. 

appointment  of  members  of  legislature  prohibited Ill      7 

persons  disqualified  from  being  members  of  legislature.  •«  III      8 

certain   offices  abolished    V 

political  year    X 

election  of  state  officers   V  1,^ 

term  of  state  officers   V      1 

compensation  of  state  officers  » V       1 

civil  service  appointments  and  promotions V      9 

preference  of  veterans    V      9 

duration  of  term    X       3 

time  of  election    X      4 

judges  not  to  hold  any  other  office. VI     10 

removal  of  judges VI     11 

county  officers   X  1,  2 

removal  of  county  officers   X  ,    1 

when  election  of  city  officers  to  be  held  XTI      3 

saA  of  office    XIII      1 

Of 


INDSX  :TQ  0ONSXlTyi?IO>N. 

Ofleera  —  Contln«ed«  Art 

when  office  deemed  vacant   ..i •  X 

"    ivAcancies  in  office,  how  filled   ••  X 

removal   for  misconduct,   etc X 

compensation  of  salaried  officers X 

extra   compensation    prohibited    Ill  i 

local  bills  increasing,  etc,  fees  during  term  prohibited....  Ill 

,  not  to  accept  free  passes,  rtc XIII 

official  bribery  and  corruption   - ••••  XIII 

offer  or  promise  to  bribe   XIII 

person  bribed  or  offering  a  bribe  may  be  witness...,...,*.  XIJj. 

|-emoval  of  district  attorney  for  failure  to  prosecute  officer,  XIII 

municipalitie9  may  provide  for  support  of  inmates.. VIII 

P. 

ParAona. 

governor  may  grant   •••••••  4 » ••••••••       IV 

P«tUlon. 

right  to  petition  guaranteed  ••  I 

t 

PooI-Sellta«. 

prohibited I 

P4>or.  _ 

municipalities  may  provide  for  aid  and  support  of VllI 

Press. 

freedom  of,  guaranteed t' 

r 

Prisons. 

See,  also  *'  State  Commission  or  Prisons." 

contract  system  of  labor  abolished    lu' 

appointment  and  term  of  superintendent V 

powers  and  duties  of  superintendent V 

removal  of  superintendent V 

appointment  of  wardens,  chaplains,  etc V 

PrlTB-te  and  IjOCbI  Laws.  i 

See,  also,  "  General  Laws;  "  "  Special  Laws.*' 

'  •vfhcn  prohibited HI 

title  ot   sUtute    IIL 

not  to  embrace  more  than  one  subject   . , tit 

bills  reported  by  revision  Commissioners  excepted  . . « Ill 

Private  Roads. 

opening  of ;  assessment  of    compensation  , t 

Privtleire. 

legislators  not  to  be  questioned  for  speeches 10: 

private  or  local  law  granting  exclusive  privileges,  etc.,  to 
private  corporation,   etc.,  prohibited Ill 

Property. 

due  process  of  law  , I: 

rights  of,  not  affected  I 

Pabflaation.  I 

•  of  statutes .....v***** VI 


INDEX  TO  CONSTITXmON. 

KUie  IV^oFlu.  Art.  See. 

appmntment  and  term  of  superintendent V  8 

^         powers  and  duties  of  superintendent   V  8 

Tacanciet  in  office  of  superintendent   ..,.  V  8 

ai^Mintment  and  term  of  assistant  superintendents V  8 

appointment  of  canal  employees V  8 

r 

crod  and  nnuauil,  prohibited  • I  6 


1 


private  or  local  bill  granting  right  to  lasr  tracks  prohibited,      lit  18 

consent  of  local  authorities  to  construction  in  streets Ill  18 

consent  of  abutting  owners  to  construction  in  streets Ill  18 

public  officers  not  to  accept  free  passes,  etc XIII  6 


H 


See,  also,  "  Lsasbs.'* 

grants  by  state  not  affected  I  IT 

grants  by  King  of  Great  Britain  before  1775  not  affected..  I  17 

since  1775  void   .-. I  17 

purchase  of  lands  of  Indians   I  16 

original  and  ultimate  property  in,  belongs  to  people I  10 

escheats  to  revert  to  people I  10 

feudal  tenures  abolished I  11 

an  lands  are  allodial   .' I  12 

I       finesy  quarter- sales,  etc.,  abolished  '.  I  14 

restraints  upon  alienation  abolished   I  14 

^ehelUon. 

habeas  corpus  may  be  suspended  during I  4 

leferee. 

judges  not  to  act  as  • VI  20 

lcfon»a.torles. 

contract  system  of  labor  abolished Ill  29 

iwktm  of  the  UnlTeraity. 

See  "  UMivntaiTT  of  thb  Statb  of  Nbw  Yokk." 

Iters. 

election  and  terms  of  office X  1 

time  of  election   .•••• X  4 

removal    X  1 

pcllVlowa  Belief. 

I        not  to  disqualify  witness  I  8 

fkllvfona  Liberty. 

I        guaranteed I  8 

'        acts  of  licentiousness,  etc.,  not  excused I  8 

no  aid  to  denominational  schools  IX  4 

kcyrieTes. 

'        governor  may  grant    •>••• IV  5 

Iji. 

local  bins  laying  out,  etc,  prohibited  i« •••  III  18 


r 


INDEX  TO  CONSTITUTION. 

Salarte*.  Art.  Sd 

regulation  of,  of  employees  of  state,  etc Xii 

charters  to  be  unifonn VIII 

to  have  no  capital  stock   VIII 

trustees  to  have  no  interest  in  profits   VIII 

director,  etc.,  not  to  be  interested  in  loans VIII 

School*. 

legislature  to  provide  for  maintenance  of  free IX 

no  aid  to  denominational  schools IX 

common  school  fund  to  be  preserved IX 

United  States  deposit  fund   IX 

application  of  literature  fund   IX 

Secretary  of  State. 

See,  also,  "  Officers;  "  "  Statb  Officers." 

election  and  term  of   V 

compensation V 

Senate. 

See,  also,  "Legislature." 

number  and  terms  of  senators   Ill 

senate    districts Ill 

ratio   for   apportioning   senators    Ill 

number  of  senators  to  each  county   Ill 

counties  not  to  he  divided  in  formation  of  senate  districts, 

except,   etc I JX 

compensation  and  mileage  of  members HI 

•  lieutenant-governor  is  president  of   IV 

casting  vote  of  lieutenant-governor   IV 

succession  of  president  to  governorship  FV 

SliertffM. 

See,    also,   "  Counties;  "    "  Officers." 

:  Section  and  terms  of  office X 

time  of  election    X 

removal    « .  • X 

f 

StnklnflT  Funds. 

created  for  payment  of  state  debts YIl  4,  11,  ] 

how    kept    and    invested V 1 1 

Siicelal  La^vva.'  -  >  • 

Sec,  al?io;  •'■•PrK'ate  ard  Local  Laws." 

when    prohibited     HI      \ 

for  drainage  of  agricultural  lands  prohibited I 

corporations  not  to  be  formed  under,  except,  etc VIII 

special   banking   charters   prohibited Vlil 

relating  to  cities XIl 

State. 

See,        also,        "  Grants,"        "  legislature."        "  Gov- 
ernor; "   '•  Statutes." 

credit  not  to  be  given  or  loaned  to  individuals,  etc VII 

credit  or  money  of  state  not  to  be  giveu  to  a  private  un- 
dertaking       Vlll        ; 

power  to  contract  debts   VH        ; 

power  to  contract  debt  to  repel  invasions   VII        J 

limitation  of  legislative  ix)wer  to  create  debt V!l        . 

claims  barred  by  statute  of  limitations VT I        { 

regulation  of  wages,  etc.,  of  epiployces  of XII 
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itate  ]l4»mrd  of  Cliarltlea.  Art  SfiC. 

to  be  provided  for  by  legislature  VIII  11 

existing  laws  continued    VIII  13 

comznissioaers  continued  in  office VIII  15 

to  be  appointed  by  governor VIII  12 

legislature  may  confer  additional  powers   VIII  15 

powers  of  visitation  and  inspection VIII  11,  13 

removal  of  members  of  board  VIII  12 

State  CoBBBslwitoa  In  livna^y. 

le^slature  to  provide  for   VIII  11 

existing  laws  continued    VIII  13 

commissioners  continued  in  oflice   VIII  15 

members  of  board  to  be  appointed  by  governor VIII  12 

removal  of  members • VIII  12 

powers  of  visitation  and  inspection   VIII 11, 13 

legislature  may  confer  additional  powers VIII  15 

Btate   Coasaslsslon  of  Prison** 

to  be  provided  for  by  legislature  VIII  11 

commissioners  continued  in  office   *  VIII  15 

existing   laws   continued    VIII  13 

to  be  appointed  by  governor   VIII  12 

removal   of   members VIII  12 

powers  of  visitation  and  infection   VIII  11, 13 

legislature  may  confer  additional  powers  VIII  15 


Hate  Engineer  and  Surveyor 


election  and  term  of V  1 

-qualificationa    • •••.••■  V  1 

compensation     V  1 

State  Militia. 

how  constituted    XI  X 

organization XI  8 

enlistment XI  2 

appointment  of  military  ofiicers  by  governor XI  4 

commissioned    officers XI  6 

election  of  officers  to  be  prescribed  by  legislature XI  6 

removal  of  commissioned  officers XI  6 

itate  Ofleer*« 

See  **  Opficbes;  "  also  titles  of  respective  offices. 

election  and  term  of  V  1,  2 

compensation    , V  1 

itate  Treaanrer. 

See.  also,  "  Oppicers;  "  "  StAti  Q^pxcsm." 

election  and  term  of  V  1 

compensation V  1 

suspension   by  governor   V  7 

Itmtate  of  Lin»ltationa, 

claims  barred  by,  not  to  be  allowed  VII  6 

Itatatea. 

See,    also,    "  Legislature;  "    "  Peivate    ahd    Local 
Laws;  "  "  Special  Laws." 

acts  of  colonial  and  state  legislatures I  18 

continned,  except  as  repealed,  etc I  16 

bills  may  originate  in  either  house Ill  18 

enacting  clause  of  bfiU  , HI  14 

Tl 


r 


INDEX  TO  OONSTnunOKi 

statutes  —  Continued.  Art.  iSa 

manner  of  passing  bills   Ill  J 

when  ayes  and  nays  necessary  ^ • Ill  2 

when  quorum  of  three-fifths  necessary Ill  2 

approval  or  v«to  of  bills  by  governor IV 

passage  of  bills  over  veto • IV  ' 

tax  bills  to  state  tax  distinctly  Ill  2 

extra  compensation  to  ofHcers,  contractors,  etc,  prohibited.  III  2 

existing  law  made  applicable  to  be  inserted Ill  1 

general  provisions  not  to  be  inserted  in  appropraftsod  hiUs,  III  2 

when  private  and  local  bills  prohibited Ill  1 

title  of  private  and  local  bills  Ill  1 

private  and  local  bills  not  to  embrace  more  than  one  sub- 
ject    m  1 

bills  reported  by  the  revision  commissioners  excepted Ill  2 

publication     VI  2 

Street  Railroads. 

consent  of  local  authorities,  etc,  to  construction Ill  li 

Superintendent  of  Public  "Works. 

appointment  and  term   V  ! 

vacancies  in  ofBce V  < 

powers  and  duties  of V  * 

appointment  and  term  of  aasistanta V  * 

appointment  of  canal  employees V  * 

Superintendent   of  State  Prisons. 

appointment  and  term  of   V  i 

powers  and  duties  of  V  i 

removal   of    V  i 

appointment  of  wardehs,   chaplains,   etc V  i 

Superior  Court  of  Buffalo. 

abolished;  judges  transferred  to  supreme  court VI  I 

jurisdiction  vested  in  supreme  court VI  2,1 

transfer  of  appellate  jurisdiction VI  I 

Superior  Court  of  Neiv  Yarlc  City, 

abolished;  judges  transferred  to  supreme  court VI  I 

jurisdiction  vested  in  supreme  court   VI  2,  C 

Supervisors. 

to  be  elected  in  each  county  Ill  26 

local  hill  providing  for  election  of  members  prohibited Ill  18 

when  legislative  body  of  city  to  act  as  board Ill  26 

local  legislative  powers    Ilf  29 

extra  compensation  to  officers,  contractors,  etc,  prohibited,  III  2S 

division  of  county  into^  assembly  districts ._. Ill  Q 

Supreme  Court. 

how    constituted     V I  1 

judicial    districts VI  ] 

election   of  justices    ♦ VI  1 

general    jurisdiction VI  1 

increase  of  number  of  justices ^ VI  1 

erection  of  new  district  out  of  second  judicial  district VI  .1 

jurisdiction  of  courts  of  oyer  and  tcrminex  transferred....  Vi  0 

of  circuit   courts   transferred VI.  6 

of  abolished  city  courts  vested  in  supreme  couri....  VI  6 

qualification    of   justices    VI  20 

terms  of  office  of  justices VI  4 

justices    of    abolished    city    courts   tratisf erred    to    supreme 

court     VI  6 

age  limit  of  justices VI  IZ 
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Covrt  —  Continued.  At^:  ^. 

compcnaation  of  justices  VI  12 

remoral  of  justices    VI  11 

filling  racancies VI  8 

jostioes  not  to  act  as  attorney  or  referee VI  20 

not  to  hold  any  other  olBee  ' VI  10 

appellate   divisions VI  2 

jedicial    departments    VI  2 

designation  of  justices  of  appellate  division VI  2 

general  term  jurisdiction  transferred  to  appellate  division,  VI  2 

powers  of  justices  of  %p9f^l^te  diyis^on  ,  ^  - ,  •.- ,,.,« ,......,.  ,  VI,  2 

transfer  of  appeals  to  another  qepartment Vl  2 

appointment  and  removal  of  reporter  VI  2 

di»gnation  of  special  and  trial  terms  VI  2 

assi|nment  of  justices  to  special  and  trial  terms VI  2 

justices  may  hold  court  in  any  county VI  6 

taking  of  testimony  in  equity  cases  VI  8 

county  clerk  to  be  clerk  of  court V]^,  Ip 
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LMBe  Conrt  Reporter. 

appointment  and  removal «•  VI  t 
>Smtes*  Courts. 

continued     '  VT '  Ifi 

iuTisdiction  and  powers ....;.. VI  16 

terms  of  office  of  surrogates « . .  < VI  16 

qualifications  of  surrogate * * VI  20 

age  limit  of  surrogate VI  16 

vacancies  in  office  of  surrogate VI  15 

Mrrogate  not  to  practise  as  aittorney^  except,  etc VI  20 

vhen  county  judge  to  be  surrogate VI  16 

election  of  special  surrogate  VI  16 


pua' 


T. 
tlon.  ■• 

tax  bills  to  state  Ux  distinctly Ill  24 

when  ayes  and  nays  necessary  on  tax  bill Ill  96 

ynrate  or  local  bill  exempting  property  prohibited Ill  18 

nuximnm  rate  in  cities  and  counties VIII  10 

direct  tax  for  payment  of  state  debts. YlLAs,  VL 

^lesmph  Companle*. 

poblic  officers  not  to  accept  free  passes,  etc «.../..' XIII'  t> 


election  or  appointment  of  officers S  2 

xnar  provide   lor  support  oi  inmates  of  charitable  hiStitu- 

itons    VIII  U 

not  to  be  divided  in  senate  districts Ill  '4 

oot  to  give  money  or  credit  to  aid  private  undertstking.. . .  VIII  10 

to  incur  debt  for  town  purposes  only. VIII  10 

not  to  own  corporate  stocks  or  bonds. . . .' VIII  10 

regulation  of  wages,  etc.,  of  employees  of XII  1 

ffDveroor  may  suspend  executloit  of  sentence IV  6 

*»««a»re». 

See  "State  Treasurer." 
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IKDl^X  TO  CONSTITUTION- 

Trlal0.  .  Art,  S 

,    right  to  jury  trial  continued   I 

legislature  may  alter,  etc.,  jurisdiction  and  proceedings  in 

law  and  equity   VI 

taking  of  testimony  in  equity  cases   ^ VT 

jury  to  determine  law  and  fact  in  criminal  libels I 

truth  of  libel  admissible  in  criminal  prosecution I 

V. 

IJnlTenlty  of  the  State  of  If  ew  Yorlc. 

regents  of  university  continued   IX 

government  and  corporate  powers IX 

board  of  regents  .  ^ IX 

T. 

Venue. 

private  or  local  bill  changing,  prohibited Ill    ) 

Veteran*. 

preference  in  appointment,  etc.,  to  office V 

Villaffea. 

legislature  to  provide  for  organization  of : . . .  XII 

local  bills  incorporating,  prohibited   Ill    ] 

election  or  appointment  of  officers  X 

civil  service  appointments  and  promotions  V 

preference  of  veterans V 

not  to  give  money  or  credit  to  aid  private  undertaking VIII     3 

not  to  own  corporate  stocks  or  bonds VIII    1 

to  incur  debt  for  village  purposes  only VIII    1 

may  provide  for  support  of  inmates  of  charitable  institu- 
tions       VIII     1 

regulation  of  wages,  etc.,  of  employees  of XII 

"Waves. 

regulation  of,  of  employees  of  state,  etc XII 

Wair«'s* 

electors    disqualified   for    U 

IVater  Supply. 

not  affected  by  limitation  of  indebtedness VIII     ] 

Wel«liln«. 

offices  for  weighing,  etc.,  merchandise,  abolished .....        V 

IVItnoAnen. 

not  disqualified  by  religious  belief I 

accused  not  to  be  compelled  to  testify  against  himself I 

not  .to  be  .unreasonably  detained I 

IVoralilp. 

freedom  of,  guaranteed   I      ^ 
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RULES  OF  THE  COURT  OF  APPEALS. 


NOXICS. 

The  first  Monday  of  each  session  only  will  be  a  motion  day^  on 
which  oral  arguments  will  be  heard  in  original  motions.  Original 
notions  may  be  submitted,  without  oral  argument,  on  any  Mon- 
^y  when  the  J[^ourt  is  in  session^  provided  they  are  submitted 
iy  both  sides. 

After  the  day  calendar  is  made  up  —  at  6  o'clock  p.  m. —  stipu- 
Ittions  are  too  late.  The  Clerk  has  then  no  power  to  leave  a 
Bomber  off. 

The  full  number  of  cases  and  points  (IG)  are  required,  without 
vfaieh  appeals  may  not  be  heard. 

The  calendar  of  "Appeals  from  Orders "  is  composed  of  pre- 
ened causes,  and  the  notice  of  argument  must  claim  the  prefer- 
ace  "  as  an  appeal  from  an  order  entitled  to  be  heard  under 
Rule  XI."  Appeala  from  orders  should  be  noticed  for  the  first 
Monday  of  a  session. 

The  County  Clerk's  certificate,  or  waiver  thereof  under  section 
3301,  Code  Civil  Procedure,  are  necessary  parts  of  the  printed 
ea^  on  appeal. 

When  a  new  calendar  is  ordered,  it  is  desirable  to  notice  causes 
m  which  the  returns  are  filed,  at  once. 

Counsel  residing  in  New  York  city  and  its  vicinity  who  intend 
to  argue  causes  on  the  General  Calendar,  sliould  send  their  resi- 
^ce  addresses  to  the  Clerk,  and  should  promptly  notify  him  of 
^nges  in  their  office  addresses. 

The  daily  sessions  of  the  Court  are  held  from  2  o'clock  p.  u., 
to  6  o'clock  P.  K. 

Every  exhibit  presented  to  the  Court  should  be  plainly  marked 
vith  the  address  of  the  Counsel  presenting  the  same,  as  well  as 
tbe  title  of  the  cause. 

The  Clerk  always  submits  for  Counsel  who  are  absent  when 
^T  casea  are  called  for  argument,  provided  their  papers  have 
been  filed,  as  directed  by  Bule  VII. 

Requests  for  copies  of  opinions  should  be  addressed  to  the 
State  Reporter,  33  Washington  Avenue,  Albany,  N.  Y. 

The  sixteen  printed  copies  of  the  case  required  by  Rule  VII 
^  be  filed  with  the  clerk  must  be  bound  in  light-colored  (not 
^rk)   paper. 

Each  day's  calendar  and  all  court  notices  to  the  Bar  are  printed 
'n  the  New  York  Law  Journal^  which  is  the  legal  publication 
through  which  the  clerk  endeavors  to  reach  the  legal  profession. 

Attention  of  Attorneys  is  called  to  Rule  VII,  which  will  be 
strictly  enforced. 
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RULES  OF  PRACTICE. 


(Adopted  October  22,  1894;  amended  December  15,  1906.'   To  take 

eflfect  January  7,  1907.) 


RULE  L 

Appellant  to  file  return;  effect  of  omission. —  If  the  appellant 
shall  not  cause  the  proper  return  to  be  made  and  filed  with  the 
clerk  of  this  Court  within  the  time  prescribed  by  law  (Code  Civ. 
Proc,  §  1315),  the  respondent  may,  by  notice  in  Vfriiing,  require 
such  return  to  be  filed  within  ten  days  after  the  service  of  the 
notice,  and  if  the  return  be  not  filed  in  pursuance  of  such  notice, 
the  appellant  shall  be  deemed  to  have  waived  the  appeal.  On 
on  affidavit  proving  that  the  appeal  was  perfected,  and  the  service 
of  such  notice,  and  a  certificate  of  the  clerk  that  no  return  lias 
been  filed,  the  respondent  may  enter  an  order  with  the  clerk 
dismissing  the  appeal  for  want  of  prosecution,  with  costs;  and 
the  court  below  may  thereupon  proceed  as  though  there  had  been 
no  appeal. 

RULE  II. 

Further  return  may  be  ordered. —  If  the  return  made  by  the 
clerk  of  the  court  below  shall  be  defective,  either  party  may,  on 
an  afiidavit,  specifying  the  defect,  and  on  notice  to  the  opposite 
party,  apply  to  one  of  the  Judges  of  this  court  for  an  order,  that 
the  clerk  make  a  further  return  without  delay. 

RULE  IIL 

Attorneys  and  guardians  below  to  continue  to  act. —  Tlie  attor- 
neys and  guardians  ad  litem  of  the  respective  parties  in  the  court 
below  shall  be  deemed  the  attorneys  and  guardians  of  the  same 
parties  respectively,  in  this  court,  until  others  shall  be  retained 
or  appointed,  and  notice  thereof  shall  be  served  on  the  adverse 
pari  v. 

RULE  IV. 

Appellant  to  make  a  case;  its  form. —  In  all  calendar  causes  a 
case  shall  be  made  by  the  appellant,  which  shall  consist  of  a  copy 
of  the  return,  and  the  reasons  of  the  court  below  for  its  jud^ 
ment,  or  an  affidavit  that  the  same  cannot  be  procured,  together' 
with  an  index  to  the  pleadings,  exhibits,  de})OHitions  and  othe^ 
principal  matters.  Every  opinion  in  the  cause  at  Special  Term» 
as  well  as  at  the  Appellate  Division  of  the  Supreme  Court,  relat* 
ing  to  the  questions  involved  in  the  appeal,  is  included  by  th# 
foregoing  provision. 

RULE  V. 

Cases  and  points  to  he  printed;  mode  of  printing. —  All  ca,seft 
and  points,  and  all  other  papers  furnished  to  the  court  in  eal« 
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RULES  OF   PRACTICE.  Rules  VI,  VII 

endar  causes,  shall  be  printed  on  white  paper,  as  provided  in 
section  796  of  the  Code  of  Civil  Procedure,  and,  if  bound,  the 
covers  s»hall  be  of  light-colored  paper,  which  can  be  legibly  writ- 
ten upon.  The  folio,  numbering  from  the  commencement  to  the 
Old  of  the  case,  shall  be  printed  on  the  outer  margin  of  the  page. 
Small  pica  leaded  or  ten  point  leaded  with  four  to  pica  leads, 
is  the  smallest  letter  and  most  compact  mode  of  composition 
which  is  allowed.  No  charge  for  printing  the  papers  mentioned 
in  this  rule  shall  be  allowed  as  a  disbursement  in  a  cause  unless 
the  requirements  of  the  preceding  sentence  shall  be  shown,  by 
aflidavit,  to  have  been  complied  with  in  all  papers  printed. 
{Amended  December  15,   1906.) 

;  RULE   VL 

AppeUant  to  serve  copies  of  case;  effect  of  his  default. — ^Within 
forty  days  after  the  appeal  is  perfected,  the  appellant  shall  serve 
three  printed  copies  of  the  case  on  the  attorney  of  the  adverse 
party.  If  he  fail  to  do  so,  the  respondent  may,  by  notice  in 
writing,  require  the  ser\'ice  of  such  copies  within  ten  days  after 
service  of  the  notice,  and,  if  the  copies  be  not  served  in  pursu- 
anc-e  of  such  notice,  the  appellant  shall  be  deemed  to  have  waived 
the  appeal ;  and  on  an  afTidavit  proving  the  default  and  the 
service  of  such  notice,  the  respondent  may  enter  an  order  with 
the  clerk  dismissing  the  appeal  for  want  of  prosecution,  with 
costs;  and  the  court  below  may  thereupon  proceed  as  though 
there  had  been  no  appeal.  . 

RULE  VII. 

Copies  of  cases  and  points. —  At  least  twenty  days  before  a 
'  cause  is  placed  on  the  day  calendar,  the  appellant  shall  file  with 
L  the  clerk  Pirtpfn   printed  copies,  of  the  case ;   and  shall  at  the   .  c. 
rlame  time  file  with  the  clerk  si^tetyn  printtni  copies,  and  serve  on  * 
the  attorney  or  counsel  for  the  respondent  three  printed  eopie-i, 
of  the  points  to  be  relied  on  by  him,  with  a  reference  to  the 
authorities  to  be  cited.      Within  ten  days  after  such  service  the 
respondent  shall   file  with  the  clerk  sixteen  -printed  copies,  and 
feerve  on  the  attorney  or  counsel  for  the  appellant,  three  printed 
;    copies,  of  the  point?  to  be  relied  on  by  him,  with  a  reference  to 
the  authorities  to  be  cited* 

If  the  appellant  desires  to  present  points  or  authorities  in 
reply,  he  shall  file  Avith  the  clerk  -mAliHiU  printed  copies  thereof 
and  serve  three  printed  copies  on  the  attorney  or  counsel  for  the 
reapondent,  within  five  days  after  receipt  of  the  respondent's 
points;  and  no  supplemental  points  will  be  allowed  from  either 
side  unless  especially  requested  by  the  court. 

No  points  will  be  received  by  the  court  on  argument  or  sub- 
mission unless  they  shall  have  been  filed  and  served  as  above 
provided;  except  that  in  appeals  under  Rule  XI,  noticed  for  the 
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first  Monday  of  a  session,  and  in  causes  upon  a  new  general 
calendar  to  be  heard  during  the  first  ti^'o  weeks  of  any  session  at 
which  such  new  calendar  is  taken  up,  the  parties  shall  file  the 
printed  cases,  and  file  and  serve  or  exchange  the  printed  points, 
at  least  two  days  before  the  commencement  of  the  session. 

The  cases  and  points  filed  with  the  clerk  shall  be  disposed  of 
as  follows :  One  copy  shall  be  furnished  to  each  of  the  Judges ; 
one  copy  shall  be  kept  by  the  clerk,  with  the  records  of  tlie 
court;  one  copy  shall  be  deposited  in  the  State  Library;  one 
copy  shall  be  deposited  in  each  branch  of  the  library  of  the  Court 
of  Appeals;  one  copy  shall  be  deposited  in  the  library  of  the 
New  York  Law  Institute;  one  copy  shall  be  deposited  in  the  I-Jivv 
Library  of  Brooklj^n ;  one  copy  shall  be  deposited  in  the  Law 
Library  of  the  Eighth  Judicial  District,  and  one  copy  shall  oe 
delivered  to  the  reporter.     (Amended  December  15,  1906.) 

RULE  VIIL 

Statement  and  discussion  of  facts. —  In  all  causes  each  party 
shall  briefly  state  upon  his  printed  points,  in  a  separate  form, 
the  leading  facts  which  he  deems  established,  with  a  reference 
to  the  folios  wliere  the  evidence  of  such  facts  may  be  found.  And 
the  court  will  not  hear  an  extended  discussion  upon  any  mere 
question  of  fact. 

Every  cause  shall  be  deemed  to  be  submitted  to  such  Judges 
rts  may  be  absent  at  the  time  of  the  argument,  unless  objection 
to  such  submission  by  counsel  arguing  the  cause  be   then   made. 

RULE  IX. 

Criminal  causes. —  Appeals  in  criminal  causes  brought  after 
making  up  the  calendar,  or  too  late  to  be  placed  on  said  calendar, 
may  bo  put  upon  the  calendar  at  any  time,  and  brought  on  for 
a  hearing  as  preferred  causes,  upon  a  notice  of  ten  days;  and  it 
shall  be  the  duty  of  the  dork  to  place  such  causes  on  tlie  calendar 
for  the  day  for  which  they  shall  be  noticed  or  upon  which  the 
causrc  shall  be  ordered  by  the  court,  or  stipulated  by  the  parties, 
to  be  heard. 

RULE  X. 

Submission  and  reservation  of  causes. —  Causes  will  not  be 
received  upon  submission  until  reached  in  the  regular  call  of  the 
calendar.  No  reservation  will  be  made  of  any  of  the  first  eight 
causes,  unless  on  account  of  sickness,  or  an  engagement  elsewhere 
in  the  actual  trial  or  argument  of  another  cause  commenced 
before  the  term  of  this  court,  or  of  other  inevitable  necessity,  to 
be  sho^\•n  by  affidavit.  Other  causes  may  be  reserved  upon  reason- 
able cause  shown,  or  by  stipulation  of  parties  filed  with  the 
clerk;  but  no  caus^  shall  he  so  reserved  by  stipulation  after  the 
same  has  been  placed  upon  the  day  calendar. 
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Causes  reserved  for  a  day  certain  by  stipulation,  when  in  order 
to  be  ealled,  have  priority  among  each  other  a^ioording  to  tks 
time  of  filing  the  stipulations  with  the  clerk,  and  shall  follow 
Bat  in  order  the  nndisposed  of  causes  of  the  calendar  for  the 
hy  prerious.      Default  may  be  taken  in  them. 

No  reserved  cause,  whether  reserved  generally  or  for  a  particu* 
kr  day,  will  be  called  before  its  number  is  reached  on  the  regular 
bH  of  the  calendar.      (Amended  December  16,  1006.) 

RtTLB  11, 

lotiona  and  appeals  f fooi  orders. —  Motions,  appeals  from  final 
girders  in  special  proceedings,  fr6ih  interlocutory  judgments  and 
fmA  orders  In  actions  and  apeeial  proceedings,  certified  to  this 
•urt  by  the  Appellate  Divisions  of  the  Supreme  Court,  except 
irdere  granting  a  new  trial,  may  be  noticed  for,  and  will  be 
ktrd  on,  the  first  Monday  of  each  session  of  the  court,  before 
takisg  up  the  general  cal^dar.  Notices  of  argument  of  appeals 
vithin  this  rule  must  contain  the  chum  that  the  appeal  is  one 
tttltled  to  be  heard  under  Rule  XI  ol  the  Court  of  Appeals. 

Motions  will  be  heard  orally  on  tbe  first  Monday  of  a.  session 
■il)*;  but  they  may  be  submitted  without  oral  argument  on  any 
Holiday  when  the  court  is  in  session;  provided  they  are  sub- 
tutted  by  both  sides  and  the  papers  are  filed  with  the  clerk  on 
or  before  the  preceding  Friday.  If  either  party  demands' an 
oral  argument  of  a  motion  noticed  for  any  other  than  the  first 
Monday  of  a  session,  the  motion  will  go  over  to  the  first  Monday 
of  the  succeediTig  session. 

Where  notice  has  been  given  of  a  motion,  if  no  one  shall  appear 
to  oppose,  it  will  be  granted  as  of  course. 

If  a  motion  be  not  made  on  the  day  for  which  it  has  been 
Miiced,  the  opposing  party  will  be  entitled,  on  applying  to*  the 
(Dart  at  the  close  of  the  motions  for  that  day  to  a  rule  denying 
^  motion,  with  costs.      (Amen^^d  December  15,  1906.) 

RULS  IXL 

Call  of  filgndar. —  Eight  causes  only  will  be  called  on  any  day, 
^i  after  such  call  causes  ready  on  both  sides  will  be  heard  in 
^it  order.  Any  cause  which  is  regularly  called  and  passed, 
witliont  postponement  by  the  court  for  good  cause  shown  at  the 
^mp  of  the  call,  shall  be  stricken  from  the  calendar. 

Causes  npon  the  calendar  nuy  be  exchanged  one  for  another,  as 
of  coarse,  on  filing  with  the  clerk  a  note  of  tbe  proposed  exchange, 
vith  the  nnmbera  of  the  causes,  signed  by  thie  respective  attor- 
*?s  or  counaeL  Upon  all  subsequent  calendars  each  of  said 
eaiues  will  take  the  place  due  to  the  date  of  the  fijing  of  the 
'Plum  in  the  other* 

In  like  manner,  a  cause  not  upon  tlie  onlendar  in  which  an 
^peal  to  this  court  has  been  perfected  and  the  rctur;n  duly  ;fi|ed 
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with  the  clerk,  may  be  exchanged,  a$  of  course,  for  another  caiu 
upon  the  calendar,  on  filing  with  the  clerk  a  note  of  the  propose 
exchange,  with  the  number  of  the  cause  on  the  calendar,  and  ti 
date  of  filing  return  in  the  cause  not  upon  the  calendar,  aigne 
by  the  respective  attorne&^s  or  counsel,  and  also  a  stipluation  < 
the  attorneys  or  counsel  In  the  cause  not  on  the  calendar  settin 
down  the  same  for  argument  in  place  of  the  calendar  cauji 
when  reached,  with  the  same  effect  as  if  duly  noticed.  Upo 
all  subsequent  calendars,  each  of  said  causes  will  take  the  plac 
due  to  the  date  of  filing  the  return  in  the  othe/.  (Amende 
December  16,  1906.)    . 

RULE  zm. 

Time  of  arsument.—-  In  the  argument  of  a  cauise  not  more  tha; 
two  hours  shall  be  occupied  by  counsel  on  either  side,  except  b, 
the  express  permission  of  the  court. 

In  the  argument  of  an  appeal  within  Rule  XI  not  more  thaj 
thirty  minutes  shall  be  occupied  by  the  appellant's  counsel,  no 
more  than  twenty- five  mihutes  by  the  respondent's  counsel,  unlea 
express  permission  be  given  by  the  court,  and  the  cause  placet 
at  the  foot  of  the  order  calendar.     (Amended  December  15,  1906. 

RULE  XIV. 

Preferred  caiiseB.-^No  causes  are  entitled  to  any  preferene 
upon  the  calendar  except  such  as  is  given  by  law  or  the  specia 
order  of  the  court. 

Any  party  claiming  a  preference  must  so  state  in  his  notio 
of  argument  to  tiie  opposite  party  and  to  the  clerk;  and  he  mua 
also  state  the  ground  of  such  preference,  so  as  to  show  to  whid 
of  the  preferred  classes  the  cause  belongs. 

A  preferred  cause  being  once  passed  loses  its  preference. 

RXTLE  XV. 

Defaults. —  Judgments  of  reversal  by  default  will  not  be  al 
lowed.  When  a  cause  is  called  in  its  order  on  the  calendar,  il 
the  appellant  fails  to  appear  and  furnish  the  court  with  th< 
papers  required,  and  argue  or  submit  his  cause,  judgment  oi 
affirmance  by  default  will  be  ordered  on  motion  ol  the  respondent 
If  the  appellant  only  appears,  he  niay  either  argue  or  submit  iht 
cause. 

When  any  cause  shall  be  regularly  called  for  argument,  and 

no  other  disposition  shall  be  made  thereof,  the  appeal  shall  be 

dismissed  without  costs,  and  an   order  shall   be  entered  aoeord- 

ingly,  which  shall  be  absolute  unless  upon  application  made  and 

good  cause  shown,  upon  notice  to  the  opposite  party  within  ten 

days,  if  the  court  is  in  session,  and  if  not  on  the  first  motion  day 

of  the  next  session^  the  court  shall  revoke  said  order  and  restore 

said  appeal. 
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RULE  XVL 

Semittitiir. —  The  remittitur  shall  contain  a  copy  of  the  judg- 
Dent  of  this  court  and  the  return  made  by  the  clerk  below,  and 
ihall  be  sealed  with  the  seal  and  signed  by  the  clerk  of  this  court. 

r 

RULE  zvn. 

Aflfixnuuice  hy  default.— When  a  judgment  or  order  shall  be 
affirmed  by  the  default  of  the  appellant^  the  remittitur  shall  not 
le  sent  to  the  court  belowj  unless  this  court  shall  otherwise 
iireei,  until  ten  days  after  notice  of  the,  affirmance  shall  have 
been  aerred  by  the  attorney  for  the  respondent  on  the  attorney 
for  the  appellant  and  proof  thereof  filed  with  the  clerk.  Senrice 
«f  the  notice  shall  be  proved  to  the  cleric  by  affidavit,  or  by  the 
vritten  admission  of  the  Attorney  on  whom  it  was  served. 
(Amended  December  15,  1906.) 

RULE  xvm. 

EaUrsiiis  tine;  revoking  ordftrs.^«The  time  prescribed  by 
these  rules  for  doing  any  act  may  be  enlarged  by  the  court  or 
kgr  any  of  the  Judges  thereof ;  and  any  of  the  Judges  may  make 
orders  to  stay  proceedings,  which,  when  served  with  papers  and 
totioe  of  motion,  shall  stay  the  proceedings  according  to  the 
lenns  of  the  order^  Any  order  may  be  revoked  or  modified  by  the 
Judge  who  made  it;  or*  in  case  of  his  absence  or  inability  to  act, 
by  any  of  the  other  Judges. 

RULE  XIZ. 

CalendJOB.— When  a  new  calendar  is  ordered  by  the  court,  the 
derk  shall  place  thereon  all  causes  in  which  notices  of  argument, 
witii  proof  or  admission  of  setrice,  have  been  filed  in  his  office ; 
tod,  also,  if  ordered  by  the  court,  all  other  causes  in  which  the 
returns  have  been  filed  in  bis  office;  and  the  causes  so  put  on 
the  calendar  by  the  direction  of  the  court  will  be  heard  in  their 
icder  as  if  regularly  noticed. 

RULE  XX. 

Kotioas  for  ro-argnment.*^  Motions  for  re-argument  must  be 
nAinittcd  on  printed  briefs,  without  oral  argument,  on  notice 
to  the  adverse  party,  stating  briefly  the  ground  upon  which  a 
R-arfifttment  is  asked,  and  the  points  supposed  to  liave  been  over- 
looked or  miaapprehended  by  the  eourt,  with  proper  reference 
to  the  particular  portion  of  the  case,  and  to  the  authorities  relied 
ipsiL     (Amended  December  15,  1906.) 
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BULES  FOB  THE  ADMISSION  OF  ATTOBKSYS  AUD  QQWBi 

SELORS  AX  LAW/ 

(Adopted  by  the  Court  of  Appeals,  December  2,  1895.      To  tak« 

effe<rt  July  1,  W07.) 

RtTLE  t 

No  person  shall  be  admitted  to  practice  as  an  attorney  oi 
counselor  in  any  court  of  record  in  this  State,  without  »  regulai 
admission  to  the  bar*  and  license  to  practice  granted  by  th« 
Appellate  Division,  of  the  Supreme  Cqurt. 

RUI/E  il. 

Any  person  who  has  been  admitted  to  practice,  and  has  prae 
ticcd  thrcfe  years  as  an  attorney  and  counselor  in  the  highest 
court  of  law  in  another  State,  Pctid  any  person  who  has  thuf 
pi^actnoed  in'ano<{h«t  country,  or  who,  being  an  Amerieiin  oitixex 
and  domiciled  in  a  foreign  country^  has  received  such  diplemfl 
or  degree  therein^  as  would  have  entitlctl'  him  if  a  citizen  of  sa<di 
foreign  country  to  practice  law  in  its  courts,  ittayy  in  the  diA- 
oration  of  the  Appellate  Division  of  tihe  Supreme  Oourt,  b« 
admitted  and  licensed  without  an  examination.  But  he  nnisl 
possess  the  oth^r  qualifications  required  by  theite  rules,  and  must 
produce  a  letter  of  recommendation  from  one  of  the  Judges  4i 
the  highest  court  of  law  of  such  other  State,  or  country,  or  fur- 
nish other  satisfactory  evidence  of  character  and  qualificationa 

A  person  who  resides  in  an  adjoining  State  upon  ootiiipliance 
with  this  Rule,  may,  without  ohange  of  residence*  be  admitted 
to  practice  on  sufficient  proof  that  he  intends  iorthwith  to  open 
and  permanently  to  maintain  an  office  for  the  transaction  of  law 
business  in  this  Stat&      (Amended  June  24,  1903.) 

RULE  III. 

All  other  persons  may  be  admitted  and  licensed  upon  producing 
and  filing  with  the  court  the  certificate  of  the  State  Board  of 
Law  Examiners  that  the  applicant  has  satisfactorily  ptttsed  ihe 
examination  prescribed  by  these  rules,  and  has  complied  with 
their  provisions;  and  upon  producing  and  filing  with  the  oourt 
ericlenee  that  such  applicant  is  a  person  of  good  moral  chaTacteff 
which  must  be  shorwn  by  the  aflldarits  of  two  reputable  penons 
of  the  town  or  city  in  whiwh  he  resides,  one  of  whom  must  be  a 
practicing  attorney  of  the  Suptcm*  Conirt.  8iieh  affidavits  must 
state  that  the  applicant  is,  t^'tiie  knowledge  of  the  aflfiant,  a 

m 1— T-a^M^W^     1 MM—  ■  ■      ■-  ' -    *      H  * 

*  Attention  b  called  to  Laws  ISSR  ch.  165,  and  Laws  1899,  ch.  225. 
requiring  tlie  registration  in  the  omce  of  the  clerk  of  the  Court  oi 
Appeals  of  all  persons  admitted  to  practice  as  attorneys-at-Iaw  or  tf 
attorneys  and  counsellors-at-law  in  the  courts  of  record  of  the  State. 
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■erson  of  good  moral  character^  and  must  set  forth  in  detail  the 
pets  upon  which  such  knowledge  is  based;  but  such  affidavits 
pkall  not  be  conclusive,  and  the  court  may  make  further  examioB- 
plOD  and  inquiry.     (Amended  December  20,  1906.) 

RULE   IV. 

To  entitle  an  applicant  to  an  examination  as  an  attorney  and 
inselor,  he  must  prove  by  his  own  alTldavit,  to  the  satisfaction 
the  State  Board  of  Law  Examiners: 

fust.  That  he  is  a  citizen  of  the  United  States,  twenty*one 
irs  of  age,  stating  his  age,  and  an  actual  and  not  a  constructive 
udent  of  the  State,  for  not  less  than  six  months  immediately 
receding,  and  that  be  has  not  been  examined  for  admission  to 
:tice  and  refused  admission  and  license  within  three  months 
lediately  preceding. 
Second.  That  he  has  studied  law  in  the  manner  and  according 
fe  the  conditions  hereinafter  prescribed  for  a  period  of  three 
|ars,  and  that  he  is  the  same  person  mentioned  in  his  annexed 
jreliminary  papers,  except  that  if  the  applicant  be  a  graduate 
:4f  any  college  or  university,  his  period  of  study  may  be  two  years. 
ii«tead  of  three,  and  except  also  that  persons  who  have  been 
aimitted  as  attorneys  in  the  highest  court  of  original  jurisdic- 
tim  of  another  State  or  country,  and  have  remained  therein  as 
practicing  attorneys  for  at  least  one  year,  may  be  admitted  to 
sieh  examination  after  a  period  of  law-study  of  one  year  within 
tlis  State.     (Amended  December  20,  1906.) 

RUXE  V. 

Applicants  for  examination  shall  be  deemed  to  have  studied 
hw  within  the  meaning  of  these  rules  •nly  when  they  have  com- 
^iM  with  the  following  terms  and  conditions,  viz.  : 

1.  The  provisions  for  requisite  periods  of  study  must  be  ful- 
filled by  serving  a  regular  clerkship  in  the  of)[ice  of  a  practicing 
tttomey  of  the  Supreme  Court  in  this  State  after  the  age  of 
lifhteen  years;  or  after  such  age,  by  satisfactory  attenda^nce 
ijpon  and  successfully  completing  the  prescribed  course  of  instruc- 
wB  at  an  incorporated  law  school,  or  a  law  school  connected 
:*ith  an  incorporated  college  or  university  having  a  law  depart- 
sittt  organized,  with  competent  instructors  and  professors,  in 
iWch  instruction  as  hereinafter  provided  is  regularly  given;  or 
>fter  such  age,  by  pursuing  such  course  of  study,  hi  part  by 
attendance  at  such  law  school,  and  in  part  by  serving  such 
dwkship. 

2.  If  the  applicant  be  a  graduate  of  a  college  or  university,  he 
■art  have  pfirsued  the  prescribed  course  of  study  after  his  grad- 
lation;  and  if  he  he  a  person  admitted  to  the  bar  of  another 
Sfcite  or  cmintryi  he  mtist  have  pursued  his  prescribed  period  of 
1^7  after  having  remAined  as  a  practicing  attorney  in  such 
other  State  or  country  for  the  period  of  one  year. 
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3.  Applicants  who  are  not  graduates  of  a  college  or  universii 
or  members  of  the  bar  as  above  described,  before  entering  up 
the  clerkHhip  or  attendance  at  a  law  school  herein  prescribed, 
within  one  year  thereafter,  shall  have  passed  an  examinatfe 
conducted  under  the  autliority  and  in  accordance  with  the  on 
nances  and  rules  of  the  University  of  the  State  of  New  Yo 
in  second  year  English,  flrst  year  Latin,  arithmetic,  algebra,  geoi 
etry.  United  States  and  English  history,  civics  and  economii 
or  in  their  substantial  equivalents  as  defined  by  the  rules  of  t! 
University,  and  shall  have  filed  a  certificate  of  such  fact,  sigm 
by  the  commissioner  of  education,  with  the  clerk  of  the  Cou 
of  Appeals,  whose  duty  it  shall  be  to  return  to  the  person  nam< 
therein  a  certified  copy  of  the  same  showing  the  date  of  8u< 
filing.  The  Regents  may  accept  as  the  equivalent  of  and  subsl 
tute  for  the  examination  in  this  rule  prescribed  either,  first, 
certificate  properly  authenticated  of  having  successfully  coi 
pleted  a  full  year's  course  of  study  in  any  college  or  university 
second,  a  certificate  properly  authenticated,  of  having  satisfa 
torily  completed  a  four  years*  course  of  study  in  any  institutic 

'registered  by  the  Regents  as  maintaining  a  satisfactory  academ 
standard ;  or,  tliird,  a  Regents'  diploma.  The  Regents'  certifica 
above  prescribed  shall  be  deemed  to  take  effect  as  of  the  date  ( 
the  completion  of  the  Regents'  examination,  as  the  same  sha 
appear  upon  said  certificate. 

4.  Satisfactory  attendance  upon  and  the  successful  completic 
of  the  prescribed  course  of  instruction  at  a  law  school,  the  scho 
year  of  which  shall  consist  of  not  less  than  thirty-two  scho 
weeks,  exclusive  of  vacations,  in  which  not  less  than  twelve  boui 
of  attendance  upon  law  lectures  or  recitations  of  such  prescribe 
course,  to  be  given  or  conducted  by  regular  members  of  tl 
faculty,  are  required  in  each  week,  shall  be  deemed  a  year 
attendance  under  this  rule.  In  computing  the  period  of  clerl 
ship  a  vacation  actually  taken,  not  exceeding  two  months  in  eac 
year  shall  be  allowed  as  part  of  such  year. 

It  shall  be  the  duty  of  attorneys  with  whom  a  clerkship  sha 
be  commenced  to  file  a  certificate  of  the  same  in  the  ofiice  of  tfc 
clerk  of  the  Court  of  Appeals,  which  certificate  shall  in  each  cae 
state  the  date  of  the  beginning  of  tlic  period  of  clerkship,  an 
such  period  shall  be  deemed  to  commence  at  the  time  of  sue 
filing,  and  shall  be  computed  by  the  calendar  year.  The  sam 
period  of  time  shall  not  be  duplicated  for  different  purposes 
except  that  a  student  attending  a  law  school  as  herein  provider 
and  who,  during  the  vacations  of  such  school,  not  exceeding  thre 
months  in  any  one  year,  shall  pursue  his  studies  in  the  ofiTice  « 
a  practicing  attorney,  shall  be  allowed  to  count  the  time  a 
occupied  during  such  vacation  or  vacations  as  part  of  the  clerk 
ship  in  a  law  office  specified  in  these  rules.  (Amended  Deccmbe 
20,  190a.) 
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RULE   VL 

'  The  State  Board  of  Law  Examiners,  before  admitting  an  appli- 
bat  to  an  examination,  shall  require  proof  that  the  preliminary 
itions  prescrifjed  by  these  rules  have  been  fulfilled,  which 
)f  shall  be  made  as  follows,  viz.: 

1.  That  the  applicant  is  a  college  graduate,  by  the  production 
iiis  diploma  or  certificate  of  graduation  under  the  seal  of  the 

1  That  he  has  been  admitted  to  the  bar  of  another  State  or 
i^T)  hy  the  production  of  his  license  or  certificate  executed 
the  proper  authorities. 

3.  That  he  has  served  a  regular  clerkship  in  the  office  of  a 
rtieing  attorney  of  the  Supreme  Court  in  this  State,  after 
age  of  eighteen  years,  by  producing  and  filing  with  the  Board 

etrtified  copy  of  the  attorney's  certificate  as  filed  in  the  ofiice 
the  clerk  of  the  Court  of  Appeals,  and  producing  and  filing  an 
ivit  of  the  attorney  or  attorneys  with  whom  such  clerkship 
served,  showing  the  actual  service  of  such  a  clerkship,  the 
limiance  and  end  thereof,  and  that  not  more  than  two  months' 
Nniioa  was  taken  in  any  one  year.  Both  of  said  affidavits 
^i  be  to  the  effect  that  during  the  entire  period  of  such  clerk- 

£p,  except  during  the  stated  vacation  time,  the  applicant  was 
oaliy  employed  by  said  attorney  as  a  regular  law  clerk  and 
ftedent  in  his  law  office,  and,  under  his  direction  and  advice, 
Bulged  in  the  practical  work  of  the  office  during  the  usual 
k^ras  hours  of  the  day. 

4.  The  time  of  study  allowed  in  a  law  school  must  be  proved 
ly  the  certificate  of  the  teacher  or  president  of  the  faculty  under 
■lioie  instructions  the  person  has  studied,  under  the  seal  of  the 
Ri^ool,  if  such  there  be^  in  addition  to  the  affidavit  of  the  appli- 
^t  which  must  also  state  the  age  at  which  the  applicant  began 
Mr  attendance  at  such  law  school.     Said  certificate  and  affidavit 

tt,  also,  state  facts  required  by  subdivision  four  of  Rule  V; 
i  proof  must  be  satisfactory  to  the  Board  of  Examiners. 
I  3.  That  the  applicant  has  pddsed  the  Regents'  examination  or 
h  equivalent,  must  be  proved  by  the  production  of  a  certified 
ny  of  the  R^ents'  certificate  filed  in  the  office  of  the  clerk  of 
fi  Court  of  Appeals,  as  hereinbefore  provided. 
I  6.  When  it  satisfactorily  appears  that  any  diploma,  affidavit 
tr  certificate  required  to  be  produced  has  been  lost  or  destroyed 
iiitbout  ^he  fault  of  the  applicant,  or  has  been  unjustly  refused 
»  withheld,  or  by  the  death  or  absence  of  the  person  or  officer 
vko  should  have  made  it,  cannot  be  obtained,  the  Board  of  Law 
jExaminers  may  accept  such  other  proof  of  the  requisite  facts  as 
^  shall  deem  sufficient. 

,  7.  A  law  student  whose  clerkship  or  attendance  at  a  law  school 
lbs  already  begun  as  shown  by  the  records  of  the  Court  of  Ap- 
peals, or  of  any  incorporated   law  school  or  law  school  estab- 
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Rulea  1^16    GDKEHAL  RULfilS  OP  PBAGTtOD. 

,  Itulo  t8»    Coaiientii  to  immeM  of  sMkney  oat  0t  oomrt. 

All  consents  providing  tot  tfae  payment  of  monej-  oat  of  ooarl 
shall  foe  ackiiovirl«dced  before  an  officer  authonied  to  take  th« 
acknowledgment  of  deeds,  accompanied  with  proof  of  tiie  idenlit] 
of  the  applicant  from 'some  peraon  other  than  the  applicant,  be- 
fore any'  or«ler  is  granted  thereon. 

Role  18.    Ordem  of  arreiity  Injunction  or  att»eloMeat» 

Btery  otder  of  anrest,  as  well  as  eyery  hijunetlDD  or  attadh 
meat,  shall  briefly  state  the  groands  on  which  it  is  granted. 

Rule  14.   DtflCOTevy  of  booUcs,  impers  mnd.  ^NMswaoMts. 

AppUcatiotts  may  be  made  in  the  maaner  provided  by  law  to 
^Oll#pel  the  production  and  dlseovery  or  inspection  with  copy  «l 
books,  papers  and  documents  relating  to  the  merits  of  any  eiTll 
action  pehding  in  eoart  or  of  any  defense  of  such  action,  fn  t)i€ 
following  eases: 

'  1^  By  tfae  plaintiff,  to  oompel  tfae  discovtery  of  books,  papers  al 
doouments  in  the  possession  or  under  the  c<mtrol  of  the  defendant^ 
Which  may  be  necessary  to  enable  the  plaintiff  to  frame  his  com- 
plaint or  to  answer  any  pleading  of  the  defendant. 

2.  By  the  defendant,  to  cqmpel  the  like  discovery  of  books, 
papers  or  documents  in  the  possession  or  under  the  control  of  tJbe 
plaintiffs^  which  may  be  necessary  to  enable  the  defendant  to 
answer  any  pleading  of  the  plaintiffs. 

3.  Esther  party  may  be  compelled  to  make  discovery  of  any 
book,  doeamenft,  record,  article  or  property  in  his  posaession  oc 
under  his  control,  or  in  the  possession  of  his  agent  or  attorney, 
upon  its  appearing  to  the  satisf aotioit  lof  the  court  that  such  book, 
document,  i<ecoTd,  article  or  property  is  material  to  the  decision 
of  •the  acUoo!  or -special  proceeding,  or  some  motion  or  application 
therein,  or  is  competent  evidence  in  the  case,  or  an  inspection 
thereof  is  necessary  to  enable  a  party  to  prepare. fpr  trial. 

Rille  15.   Form  of  application  for  dlscOTery  ^f  bpoka. 

The  nK)ving  papers  upon  the  application  for  such  discovery  or 
inspection  shall  state  the  facts  and  circumstances  pn  which  the 
^lime  Is  claimed,  and  shall  be  verified  by  affidavit  stating  that 
fhe  books,  papers,  articles,  property,  and  documents  whereof  dis- 
covery or  inspection  is  sought  are  not  iu  the  possession  or  under 
the  control  of  the  party  applying  therefor,  but  are  in  the  posses- 
sion or  under  the  control  of  the  tJArty  against  whom  discovery  is 
Ronght  of  his  agent  or  attorney.  The  party  applying  shall  show 
to  the  satisfaction  of  the  court  or  judge  the  materiality  and 
necessity  of  the  discovery  or  inspection  sought,  the  particular  in- 
formation which  he  requires,  and  in  the  ease  of  books  and  papers, 
that  there  are  entries  therein  as  to  the  matter  of  which  he  seeks 
a  diflcovery  OT'luspeetton.  • 

Rnle  16.    Contentii  of  order i  mtwiy  of  proceedlnflra* 

The  order  for  granting  the  application  shall  specify  the  mode 
in  which  tlie  discovery  or  inspection  is  to  be  made,  which  may 
be  either  by  requiring  the  party  to  deliver  sworn  copies  of  the 
matters  to  be  discovered,  or  to  allow  an  inspection  with  copy,  or 
by  requiring  him  to  produce  and  deposit  the  same  with  the  clerk, 
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OBNfiRAL  nVhttB  OF  PHAC/TlCfi.         ttukr) 

adierwise  directed  in  the  order.     The  order  nisktM  also 

f^ectO'  the  time  within  which  the  discovery  or  intpection  is  to  be 
i  Blade,  and  when  papers,  articles  or  property  are  required  ta  be 
Ldeposited  or  inspected,  the.  order  shall  specify  the  time  the  de- 
[posit  or  the  opportunity  for  inspection  shali  continue. 
I  The  court  or  jnd0e  may  direct  that  the  order  directing  the  disr 
esTery  or  inspe^on  shall  operate  as  a  stay  of  ail  other  prooeed- 
iacrs  te  the  came,  either  in  whole  or  in  part,  ontil  such  order  ahall 
fare  been  complied  with  or  Tacated.     (As  ameoded.  October  24, 

Rale  17.  ApyHoatfleii  for  Si  att^poetta  to  ooaipel  tHe  at-* 
tfra«iaMee  of  a  irttaea*  to  ebtatai  testlsaony  maaev  dejftoal" 
Hams  taken  wltbla  the  State  for  asa  witboat  the  State* 
aa4  proceedlass  thereon. 

The   petition  prescribed   by  pection  915  of  the  Code  of  QivH 
» Procedure  most  state  geaerally  the  nature  of  the  action  or  pro- 
I  tteding  in  which  the  testimony  is  sought  to  be  taken,  and  that 
i  the  teatimony  of  a  witness  is  material,  to  the  Issues  presented  in 
neh  action  or  prooeeding,  and  shiUI  set  forth  the  snbstao<?e  of, 
I  w  hare  annexed  thereto,  a  copy  of,  the  comuJssiont  order,  notice, 
\  eansent  or  other  authority  under  which  the  deposition  is  taken « 
i  In  case  of  an  application  for  a  subpoena  to  compel  the  production 
'  tf  baoka  or  papers,  thepetitioii  vhall  apeoify  the  particalar  haefes 
;  sr  papers  the  production  of  which  Is  sought,  and  show  that  ««eb 
books  or  papers  are  In  the  posses^n  of  or  ander  the  control  of 
the  witness  and  are  material  upon  the  tssnee  presented  in  the 
sction  or  special  proceeding  In  which  the  deposition  of  the  witness 
it  sought  to  be  taken.    Unless  the  court  or  Judge  Is  satisfied  that 
the  application  is  made  in  good  faith  to  obtain  testimony  within 
wctions  OT4  and  915  of  the  Code  of  CitI!  Procedure,  he  shall 
deny  the  application.     Where  the  $ubj»Oena  directs  the  produc- 
tion of  books  or  papers,  it  shall  specify  the  particular  books  or 
papers  to  be  produced,  and  shall  specify  whether  the  witness  is 
required  to  deliver  sworn  copies  or  such  books  or  papers  to  the 
rommissioner,  or  to  produce  the  original  thereof  and  deposit  the 
tame  with  the  commissioner.    This  Subpoena  must  be  served  upon 
the  witness  at  least  two  days,  or  in  case  of  a  subpoena  requiring 
the  production  of  booUs  or  papers,  ht  least  five  days  before  the; 
^y  on  which  the  witness  shall  be  commanded  to  anpear.    A  party 
to  an  action  or  proceeding  in  which  a  deposition  is  sought  to  be 
\  taken,  or  a  witness  subpoeni^ed  to  attend  and  give  his  deposition 
I  may  apply  to  the  court  to  vacate  or  modify  such  subpoena. 

Upon  proof  by  affidavit  that  a  person  to  whom  a  subpoena  was 
I  imed  has  failed  or  refused  to  obey  such  subpoena;  to  be  duly 
'  svom  or  affu'med;  to  testify  or  answer  a  question  or  questions 
propounded  to  him;  to  produce  a  book  or  paper  which  he  has  been 
mbpoenaed  to  produce,  or  to  subscribe  to  his  deposition  when 
porrectly  taken  down,  a  Justice  of  the  Supreme  Court,  or  4  Couftty 
Judge  shall  grant  an  order  requiring  Biich  person  to  show  cause 
Wfore  the  Supreme  Court,  at  a  time  and  place  specified,  wh.V  he 
iboald  not  appear;  be  sworn  or  afllrmedj  testify;  answer  a  queijt- 
tion  or  questions  propounded;  produce  a  book  or  paper;  or  sub- 
■cribe  to  his  deposition,  as  the  case  may  be.  Such  affidavit^hall 
also  set  forth  the  nature  of  the  action  or  special  proceed^'    V 
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GENERAL  RULES  OF  PRACTICE.      Rules  20, 21 

Dorsed  with  the  title  of  the  cause.  AH  the  pleadiDgs  and  other 
hmx^eedings  and  copies  thereof  shall  be  fairly  and  legibly  written 
or  printed^  and  if  not  so  written  or  printed  and  folioed  and  in- 
dorsed as  aforesaid,  the  clerk  shall  not  file  the  same,  nor  will  the 
court  hear  any  motion  or  application  founded  thereon. 

All  pleadings  and  other  papers  in  an  action  or  special  proceed- 
ing served  on  a  party  or  an  attorney,  or  filed  with  the  clerk  of  the 
coart,  must  comply  with  section  796  of  the  Code  of  Civil  Pro- 
eedare  and  must  be  written  or  printed  in  black  characters;  and 
no  clerk  of  the  court  shall  file  or  enter  the  same  in  his  office  un- 
less it  complies  with  this  rule.  The  party  upon  whom  the  paper 
ji  served  shall  be  deemed  to  have  waived  the  objection  for  non- 
pimpliance  with  this  rule  unless  within  twenty-four  hours  after 
pe  receipt  thereof  he  returns  such  papers  to  the  party  serving  the 
■Bie  with  a  statement  of  the  particular  objection  to  its  receipt; 
^i  this  waiv^  shall  not  apply  to  papers  required  to  be  filed  or 
iif^ivered  to  the  court.. 

(^  It  shall  be*  the  duty  of  the  attorney  by  whom  the  copy  plead- 
|Szs  shall  be  furnished  for  the  use  of  a  court  on  trial,  to  plainly 
fHagnatie  on  each  pleading  the  part  or  parts  thereof  claimed  to  be 

F'tted    or    controverted    by    the    succeeding    pleadings.      (As 
ded  October  24,  1899.) 

i  Rale  20.    Service  and  »«ttleiift«iit  of  Ittterrovfttovlefi. 

Interrojratories  to  be  affixed  to  a  commission  issued  under 
trtIHe  second  of  title  three  of  the  Code  of  Civil  Procedure  shall 
1*  served  within  ten  days  after  the  entry  of  the  order,  allowing 
^  commisiiion.  Cross-interrogatories  shall  be  served  within  ten 
^lys  after  the  service  of  the  interrogatories,  unless  a  different 
tine  is  fixed  therefor  by  the  order  allowing  the  commission.  In 
«^«e  a  party  shall  fail  to  serve  such  cross-interrogatories  within 
the  time  limited  therefor,  he  shall  be  deemed  to  have  waived  his 
ripht  to  propound  cross-interrogatories  to  the  witness  to  be  ex- 
amined under  the  commission.  Either  party  may,  within  two 
days  aft<*r  the  service  of  the  cross-interrogatories  or  within  two 
days  after  th^  time  to  serve  cross-interrogatories  has  expired, 
wrrc  upon  th^  opposing  party  a  notice  of  settlement  of  the  in- 
terrogatories and  cr(»ss-interrogatories  before  a  Justice  of  the 
Voart  or  County  Judge.  The  time  at  which  such  interrogatories 
or  cross-interrogatories  shall  be  noticed  for  settlement  shall  be  not 
l^ss  than  two  nor  more  than  ten  days  after  the  service  of  the 
■ioticc.  If  neither  party  serves  such  a  notice  within  the  time 
Bmited  therefor,  the  interrogatories  and  cross-interrogatories  are 
to  be  deemed  settled  as  served  and  shall  be  so  allowed  without 
aetice.    (As  amended  October  24,  1899.) 

Rale  21.      Kon-enmnerated  motion*;  notlclnir  of. 

Xou-enumerated  motions,  in  the  Supreme  Court,  except  in  the 
fin?t  and  second  districts,  and  motions  noticed  to  bo  heard  in  Erie 
l^iunty,  shall  be  noticed  for  the  first  day  of  the  term  or  sitting  of 
ithe  court,  accompanied  with  copies  of  the  affidavits  and  papers 
<^B  which  the  same  shall  be  made,  and  the  notice  shall  not  be  for 
a  lat»r  day,  unless  sufficient  cause  be  shown  (and  contained  in  the 
affidavits  served),  for  not  giving  notice  for  the  first  day.  In  other 
courts  such  motions  may  be  made  on  any  day  designed  by  the 
Judges  tnereof.  In  the  Appellate  Division  such  motions  may  be 
noticed  for  any  motion  day  in  the  term. 

88 


Rules  22-25  GBNEllAL  RULES  OF  PRACTICE. 

Rule  22.    Bfotionii    to    strike    ont    irrelevitiit    matteri    bo^ 
tice  of. 

Motions  to  strike  out  of  any  pleading  matter  alleged  to  be 
irrelevant,  redundant  or  scandalous,  and  motions  to  correct  a 
pleading  on  the  ground  of  its  being  "  so  indefinite  or  uncertalu 
that  the  precise  meaning  or  application  is  not  apparent,"  musl 
be  noticed  before  demurring  or  answering  the  pleading  within 
twenty  days  from  the  service  thereof.  The  time  to  make  such 
motion  shall  not  be  extended  unless  notice  of  an  application  foi 
su<^h  extension,  stating  the  time  and  place  thereof,  of  at  least  twc 
days  shall  be  given  to  the  adverse  party. 

Role  23.    Affldavft  of  merits. 

Whenever  it  shall  ha  necessary,  in  any  affidavit,  to  swear  to 
the  advice  of  counsel,  the  party  shall,  in  addition  to  what  han 
usually  been  inserted,  swear  that  he  has  fully  and  fairly  stateO 
the  case  to  his  counsel,  and  shall  give  the  name  and  place  of 
rewdence  of  such  counsel.  When  an  affidavit  of  merits  has  once 
been  filed  and  served,  no  other  shall  be  necessary.  But  oil  mak- 
ing a  motion,  such  service  and  filing  must  be  shown  by  affidavit. 

Rule  24.   AllldaTtt  for  order  extendi bv  tljne* 

No  order  extending  a  defendant's  time  to  answer  or  demar 
shall  be  granted  unless  the  party  applying  for  such  order  shall 
present  to  the  judge  to  whom  the  application  shall  be  made  an 
affidavit  of  merits,  or  proof  that  it  has  been  filed,  or  an  affidavit 
of  the  attorney  or  counsel  retained  to  defend  the  action  that  from 
thx)  statement  of  the  case  in  the  action  made  to  him  by  the  de- 
fendant he  verily  believes  that  the  defendant  has  a  good  and 
substantial  defense  upon  the  merits  to  the  cause  of  action  set 
forth  in  the  complaint,  or  to  some  part  thereof.  The  affidavit 
shall  also  state  the  cause  of  action  and  the  relief  demanded  in 
the  complaint,  and  whether  any  and  what  extension  or  exten* 
sious  of  time  to  answer  or  demur  have  been  granted  by  stipula- 
tion or  order,  and  where  any  extension  has  been  had,  the  date 
of  issue  shall  be  the  same  as  though  the  answer  had  been  served 
when  the  time  to  answer  first  expired. 

When  the  time  to  serve  any  pleading  has  been  extended  by 
stipulation  or  order  for  twenty  days,  no  further  time  shall  be 
granted  bv  order,  except  upon  two  days*  notice  to  the  adverae 
party  of  the  application  for  such  order. 

Rale  2S.   ESx  parte  application  to  contain  Btatement  as  to 
prevlonn  application. 

W^henever  application  is  made  ex  parte  on  affidavit  to  a  Judge 
or  court  for  an  order,  the  affidavit  shall  state  whether  any  pre- 
vious application  has  been  made  for  such  order,  and,  if  made,  to 
what  court  or  Judge,  and  what  order  or  decision  was  made 
thereon,  ond  what  new  facta,  if  any,  are  claimed  to  be  shown. 
For  failure  to  comply  with  this  rule,  any  order  made  on  such  ap- 
plication may  bo  revoked  or  set  aside.  This  rule  shall  apply  to 
proceedings  supplementary  to  execution,  and  to  every  application 
for  an  order  or  judgment  made  in  any  action  or  special  pro- 
ceeding.  - 
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nlew  otherwise  directed  in  the  order.  The  order  ohtll  also 
meiity  the  time  within  whieh  the  discovery  or  inspection  is  to  be 
«ftde,  and  when  papers,  articles  or  property  are  required  to.  be 
ciefiosited  or  inspected,  the.  ore er  shall  specify  the  time  the  de- 
PMit  or  the  opportunity  for  inspectioxk  shall  continue. 

The  court  or  judge  may  direet  that  the  order  directing  the  disr 
«rery  cht  inspection  shaU  operate  as  a  stay  of  all  other  proceed- 
hfs  fai  the  cause,  either  in  whole  or  in  part,  until  such  order  shall 
iire  been  complied  with  or  racated.  (As  ankended.  October  24, 
IIBSl) 

Ra1«  IT.  Appn«fttf*ii  for  m  subpoetta.  to  oomp*!  tke  ftt- 
Imdamee  off  a  irttmoss  to  nbtate  -i^stlinonsr  iiM«e»  depost- 
Una  taken  witklm  tke  State  tor  we  wltboat  tke  State, 
tea  pro«ee4iBVs  tkereon. 

The  petition  prescribed  by.  section  915  of  the  Code  of  Civil 
nocedore  most  state  generaliy  the  nature  of  the  action  or  pro- 
Mding  in  which  the  testimony  is  sought  to  he  taken,  and  .that 
fte  tegtimony  of  a  witness  is  material,  to  the  issues  presented  in 
■eh  action  or  proceeding,  and  shall  set  forth  the  substance  of, 
« luTe  anaexed  tliereto,  a  copy  of,  the  commission,  order,  notice, 
flttsent  or  other  authority  under  which  the  deposition  is  taJcen« 
h  esse  of  an  application  for  a  subpoena  to  compel  the  production 
If  Woks  or  papers,  tke ' petition -skall  specify  the  particular  bo^ks 
«r  papers  the  production  of  which  is  soog'ht,  and  show  thiett  «ifch 
Vioka  or  papers  are  In  the  possesifion  of  or  nnder  the  control  of 
Ae  witness  and  are  materia!  upon  the  Isscms  presented  in  the 
Hioii  or  special  proceeding  in  which  the  deposition  of  the  witness 
a  MfQght  to  be  taken.  Unless  the  court  or  Judge  is  satisfied  that 
&p  application  is  made  in  good  faith  to  obtain  testimony  within 
wrtions  ©14  and  915  of  the  Code  of  Civi!  Propedure,  he  shall 
taiy  the  application.  Where  the  $ubp<6ena  directs  the  produc- 
tion of  books  or  papers.  It  shall  specify  the  particular  books  or 
Papers  to  be  produced,  and  shall  specify  whether  the  witness  is 
Inquired  to  deliver  sworn  copies  of  such  books  or  papers  to  the 
cwnmiasioner,  or  to  produce  the  original  thereof  and  deposit  the 
*me  with  the  commissioner.  This  Subpoena  must  be  served  upon 
tke  witness  at  least  two  days,  or  in  case  of  a  subpoena  requiring 
4^  production  of  books  or  papers,  at  least  five  days  before  the 
fcy  on  which  the  witness  shall  be  commanded  to  appear.  A  party 
ts  an  action  or  proceeding  in  which  a  deposition  is  sought  to  be 
^n,  or  a  witness  subpoenaed  to  attend  and  give  his  deposition 
fity  apply  to  the  court  to  vacate  or  modify  such  subpoena. 
,  tpon  proof  by  affidavit  that  a  person  to  whom  a  subpoena  was 
iBaed  has  failed  or  refused  to  o^y  such  subpoena;  to  be  duly 
'Worn  or  affirmed;  to  testify  or  answer  a  question  or  gu(«tions 
P't'poanded  to  him;  to  produce  a  book  or  paper  which  he  has  been 
^bpoenaed  to  produce,  or  to  subscribe  to  his  deposition  when 
yrrectly  taken  down,  a  Justice  of  the  Supreme  Court;  or  .^  County 
Jodge  shall  grant  an  order  requiring  such  person  to  show  cajiise 
Wore  the  Supreme  Court,  at  a  time  and  place  specified,  why  he 
would  not  appear:  be  sworn  or  aflfirmed;  testify:  answer  a  ques- 
tion or  questions  propounded;  produce  a  book  or  paper;  or  sub- 
scribe to  his  deposition,  as  the  case  may  be.  Such  amdavit^^all 
•^  iet  forth  the  nature  of  the  action  or  special  proceed^      *»* 
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RiKle  80.   VfoiiL^siUt  before  referee i  referee's  report)  teati 
ukony  in  references  other  than  of  iB»ne»  —  exception*. 

On  a  heariBg  before  referees,  the  plaintiff  may  submit  to 
non-suit  or  dismissal  of  his  complaint,  or  may  be  non-suited,  < 
his  complaint  be  dismissed,  in  like  manner  as  upon  a  trial,  at  ai 
time  before  the  cause  has  been  finally  submitted  to  the  refere< 
for  their  decision.  In  which  case  the  referees  shall  report  a 
cording  to  the  fact,  und  judgment  may  thereupon  be  perfect< 
by  the  defendant. 

In  references  other  than  for  the  trial  of  the  issues  in  an  actia 
or  for  computing  the  amount  due  in  foreclosure  cases,  the  tesl 
mony  of  the  witnesses  shall  be  signed  by  them,  and  the  report  i 
the  referee  shall  be  filed  with  the  testimony,  and  a  note  of  tl 
day"  of  the  filing  shall  be  entered  by  the  clerk  in  the  proper  boo 
under  the  title  of  the  cause  or  proceeding,  and  the  said  repo 
shall  become  absolute,  and  stand  in  all  things  confirmed,  unle 
exceptions  thereto  are  filed  and  served  within  eight  days  aft 
service  of  notice  of  the  filing  of  the  same.  If  exceptions  are  fil« 
and  served  within  such  time,  the  same  may  be  brought  to  a  hen 
ing  at  any  Special  Term  thereafter,  on  the  notice  of  any  par 
interested  .therein. 

Rnle  31.    New  trial  —  motion    for « 'where    to    be    mad 
emme  or  exceptionv,  Tvhen  made* 

When  an  order  grants  or  refuses  a  new  trial,  except  on  t 
exceptions  taken  during  the  trial,  it  shall  specify  the  sroun 
upon  which  the  motion  was  made  and  the  ground  or  grounds  up 
which  it  was  granted.  In  cases  where  the  trial  of  issues  of  fn 
is  not  provided  for  by  the  Code,  if  either  party  shall  desire  a  tr 
bjr  iury,  such  party  shalt  within  ten  days  after  issue  joi» 
give  notice  of  a  special  motion  to  be  made  upon  the  pleadini 
that  the  whole  issue  or  any  specific  questions  of  fact  involi? 
therein,  be  tried  by  a  jury.  With  the  notice  of  motion  shall 
served  a  copy  of  the  questions  of  fact  proposed  to  be  subniitl 
to  the  jury  for  trial,  and  in  proper  form  to  be  incorporated  in  1 
order;  and  the  court  or  judge  may  settle  the  issues,  or  may  re: 
it  to  a  referee  to  settle  the  issues.  Such  issues  must  be  settl 
in  the  form  prescribed  in  sections  823  and  970  of  the  Code 
Civil  Procedure. 

When  any  specific  question  of  fact  involved  in  an  action,  or  Ji 
question  of  fact  not  put  in  issue,  is  ordered  to  be  tried  by  a  ju 
as  a   substitute   for  a   feigned    issue,   and  has  been  tried,    or 
reference  other  than  of  the  whole  issue  has  been  ordered  um 
the  Code  and  a  trial  had,  if  either  party  shall  desire  to  api 
for  a  new  trial,  on  the  ground  of  any  error  of  the  judge 
referee,  or  on  the  ground  that  the  verdict  or  report  is   agaii 
evidence  (except  when  the  judge  directs  such  motion  to  be  mi 
upon  his  minutes  at  the  same  term  of  court  at  which  the  iasi 
are  tried),   a  case  or  exceptions  shall  be  made,  or  a  case    e 
taining  exceptions,  as  the  case  may  require;  which  case  or  exc 
tions  shall  be  served  and  settled  in  the  manner  prescribed  by 
rules  of  court  for  the  settlement  of  cases  and  exceptions  in  ot] 
cases.     Such  motions  shall  be  made,   in  the  first  instance 
Special  Term.  * 
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'R«l«  S8.    Cajiev,   exceptions^  ^n^kem  served  i  smemdmeni tN ; 
tlessenty  etc. 

Whenever  it  shall  be  necessary  to  make  a  ease,  or  a  case  and 

cceptions.  or  a   case  containing  exceptions,  the  same  shall  be 

ide,  ana  a  copy   thereof  served  on  the  opposite  party  within 

le  following  times: 

If  the  trial  was  before  the  court  or  referee,  including  trials 
a  jury  of  one  or  more  specific  questions  of  fact  in  an  action 

riable  by  the  court,  within  thirty  days  after  service  of  a  copy 
the  decision  or  report  and  of  written  notice  of  the  entry  of 
judgment  thereon. 

In  the  Surrogate's  Court,  within  thirty  days  after  service  of  a 

i>py  of  the  decree  or  order  and  notice  of  the  entry  thereof. 

If  the  trial  were  before  a  jury  within  thirty  days  after  notice 
the  decision  "of  a  motion  for  a  new  trial,  if  such  motion  be 

ide  and  be  not  decided  at  the  time  of  the  trial,  or  within  thirty 
rg  after  service  of  a  copy  of  the  judgment  and  notice  of  its 

itry. 

The  party  served  may,  within  ten  days  thereafter,  propose 
imendments  thereto,  and  serve  a  copy  on  the  party  proposing  a 
ftse  or  exceptions,  who  may  then,  within  four  days  thereafter, 
serve  the  opposite  party  with  a  notice  that  the  case  or  exceptions 
with  the  proposed  amendments  will  be  submitted  for  settlement 
It  a  time  and  place  to  be  specified  in  the  notice,  to  the  judge  or 
prferee  before  whom  the  cause  was  tried. 

Whenever  amendments  are  proposed  to  a  case  or  exceptions, 
the  party  proposing  such  case  or  exceptions  shall,  before  sub- 
nittmg  the  same  to  the  judge  or  referee  for  settlement,  mark 
ttpon  the  several  amendments  his  allowance  or  disallowance 
thereof,  and  shall  also  plainly  mark  thereon  and  upon  the 
•tenographer's  minutes  the  i>arts  to  which  the  proposed  amend- 
ments are  applicable,  tog€?ther  with  the  number  of  the  amend- 
ment. If  the  party  proposing  the  amendments  claims  that  the 
fwe  shonid  be  made  to  conform  to  the  minutes  of  the  stenog- 
rapher he  must  refer  at  the  end  of  each  amendment  to  the  proper 
page  of  such  minutes.  The  judge  or  referee  shall  thereupon 
correct  and  settle  the  case.  The  time  for  settling  the  case  must 
be  specified  in  the  notice,  and  it  shall  not  be  less  than  fonr  nor 
more  than  ten  days  after  the  service  of  such  notice.  The  lines 
•f  the  case  shall  be  so  nnmbered  that  each  copy  shall  correspond. 
The  surrogate,  on  appeal  from  his  court,  may  by  order  allow 
farther  time  for  the  doing  of  any  of  the  acts  above  provided  to 
be  done  on  such  appeals. 

Cases  reserved  for  argument  and  special  verdicts  shall  be 
lettled  in  the  same  manner.  The  parties  may  agree  on  the  facts 
proven  to  be  inserted  in  the  case,  instead  of  the  testimony  on  the 
ipproval  of  the  judge. 

No  order  extending  the  time  to  serve  a  case,  or  a  case  contain- 
ing exceptions,  or  the  time  within  which  amendments  thereto 
may  be  served,  shall  be  made  unless  the  party  applying  for  such 
order  serve  a  notice  of  two  days  upon  the  adverse  parties  of  his 
intention  to  apply  therefor,  stating  the  time  and  place  for  making 
nch  application.     (As  amended  October  24,  1899.) 

Rule  SSL   Kailiufe  to  make  a  case. 

If  the  party  shall  omit  to  make  a  case  within  the  time  above 
fimited,  be  shall  be  deemed  to  have  waived  his  right  thereto; 
and  when  a  case  is  made,  and  the  parties  shall  omit,  within  the 
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sereral  times  above  limited^   the  one  party  to  propose   am^i 
ments,  and  the  other  to  notify  an  appearance  before  the  juc7^ 
or  referee,  they  shall  respectively  be  deemed,  the  former  to  ha. 
agreed  to  the  case  as  proposed,  and  the  latter  to  have  agreed 
the  amendments  as  proposed. 

Rnle  84.  Cft»e  and. bill  of  exceptions }  contents i  resettli 
nient(  exhibits. 

A  bill  of  exceptions  shall  only  contain  so  much  of  the  eviden 
as  may  be  necessary  to  present  the  questions  of  law  upou  whii 
exceptions  were  taken  on  the  trial;  and  it  shall  be  the  duty  of  tj 
judge  upon  settlement  to  strike  out  all  the  evidence  and  otfa* 
matters  which  shall  not  have  been  necessarily  inserted. 

A  case  or  exceptions  shall  not  contain  the  evidence  iu  hai 
verba,  or  by  question  and  answer,  unless  ordered  by  the  judi 
or  referee  by  or  before  whom  the  same  shall  be  settled-  Bi 
the  facts  of  the  case,  together  with  the  rulings  on  the  trial,  sha 
be  stated  in  a  narrative  form,  except  that  where  it  is  claims 
by  either  party  that  any  particular  testimony  should  be  given  i 
haec  verba,  the  judge  or  referee  who  settles  the  case  shall  dete 
mine  whether  or  not  a  proper  presentation  of  the  case  for  revie' 
requires  such  portion  of  the  evidence  to  be  so  stated  in  hae 
verba,  whereupon  the  case  shall  be  made  accordingly. 

If  any  case  or  bill  of  exceptions  does  not  conform  to  this  ruli 
the  court  before  which  the  same  shall  be  brought  for  review  ma 
order  the  same  back  for  resettlement. 

Exhibits  shall  not  be  printed  at  length  unless  the  judge  o 
referee  so  direct. 

Where,  upon  non-enumerated  motions,  voluminous  document 
have  been  used  which  are  material  only  as  to  the  fact  of  thei 
existence,  or  as  to  a  small  part  of  their  contents,  the  parties  ma.v 
by  stipulation,  or  the  court  or  judge  below  may,  upon  notice 
settle  a  statement  respecting  the  same,  or  the  parts  thereof  t< 
be  returned  upon  the  appeal  from  the  order  to  be  used  in  plae 
of  the  original  documents. 

Rnle  35.    Case  to  be  signed  i  service  of  copy. 

When  a  party  makes  a  case,  or  a  case  and  exceptions,  he  shal 
procure  the  same  to  be  signed  by  the  judge  or  referee,  and  filet 
within  ten  days  after  it  shall  have  been  settled,  or  it  shall  b( 
deemed  abandoned,  unless  the  time  is  extended  by  order. 

Rnle  36.  Neflrlect  to  brlngr  Issne  of  fact  to  trial  |  canses 
fvhere  defendant  is  nnd^r  arrest  preferred. 

Whenever  an  issue  of  fact,  in  any  action  pending  in  any  court 
has  been  joined,  and  the  plaintiff  therein  shall  fail  to  bring  the 
same  to  trial  according  to  the  course  and  practice  of  the  court, 
the  defendant,  at  any  time  after  younger  issues  shall  have  been 
tried  in  their  regular  order,  may  move  at  Special  Term  for  the 
dismissal  of  the  complaint  with  costs. 

If  it  be  made  to  appear  to  the  court  that  the  neglect  of  the 
plaintifiP  to  bring  the  action  to  trial  has  not  been  unreasonable, 
the  court  may  permit  the  plaintiff,  on  such  terms  as  may  be 
just,  to  bring  the  said  action  to  trial  at  a  future  term. 

Whenever  in  any  action  an  issue  shall  have  been  joined,  if  the 
defendant  be  imprisoned  under  an  order  of  brrest,  in  the  action, 
or  if  the  property  of  the  defendant  be  held  under  attachment 
the  trial  of  the  action  shall  be  preferred.     Every  cause  pla4?ed 
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upon  the  calendar  of  the  Trial  Term  or  Special  Term  for  the 
triaJ  of  equity  cases  shall  be  moved  for  argument  or  trial  when 
reached  in  its  order,  and  shall  not  be  reserved  or  put  over  except 
by  the  consent  of  the  court  unless  otherwise  permitted  by  special 
rule;  and,  if  passed  without  being  so  reserved  or  put  over,  it 
shall  be  entered  on  all  subsequent  calendars  as  of  date  when 
passed,  and  no  term  fee  shall  be  taxed  thereon  for  any  subse- 
qoent  term.     (As  amended  October  24,  1899.) 

Rale  37.  Hotloe  for  arKiiineitt  and  of  motions  t  order  to 
■kovr  caniiei  ^vhere  returnable i  effect  of  order  AtaylufC 
yroceedinflra  ^prlien  made  ^vlthln  ten  Aajm  of  trial  term) 
trreffaiarltlea  to  be  stated)  Indsvient  by  default  In  dl- 
Toree  casea. 

All  qnestions  for  argument  and  all  motions  made  at  Special  or 

Trial  Terms  shall  be  brought  before  the  court  on  notice,  of  not 

I  )«9  than  eight  days,  nnless  a  shorter  time  is  prescribed   by  a 

^  jodge  or  -court,  under  section  780  of  the  Code,  by  an  order  to 

show  cause,  except  that  where  the  attorneys  for  the  respective 

parties  reside  or  have  their  offices  in  the  same  city  or  village, 

;  iofh  notice  may  be  a  notice  of  five  days.     If  the  opposite  party 

I  ikall  not  appear  to  oppose,  the  party  making  the  motion  shall  be 

I  wtiiled   to   the  rule   or  judgment   moved   for,   on   proof  of  due 

i  lervice  of  the  notice  or  order  and  papers  required  to  be  served 

I  by  them,  nnless  the  court  shall  otherwise  direct.     If  the  party 

'  making  the  motion  shall  not  appear,  the  court  shall  deny   the 

I  motion  on  the  filing  of  a  copy,  notice  of  motion,  or  order  to  show 

came. 

Saeh  order  to  show  cause  shall  in  no  case  be  granted  unless  a 
•pecial  and  snlBcient  reason  for  requiring  a  shorter  notice  than 
eight  days  shall  be  stated  in  the  papers  presented,  nor  unless  in 
•  case  where  the  attorneys  for  the  respective  parties  reside  or 
kave  their  oflSces  in  the  same  city  or  village,  a  special  and  suf- 
ideat  reason  for  requiring  a  shorter  notice  than  five  days  shall 
be  stated  in  the  papers  presented,  and  the  party  shall,  in  his 
tffldavit,  state  the  present  condition  of  the  action,  and  whether 
At  issue,  and,  if  not  yet  tried,  the  time  appointed  for  holding  the 
Bttt  Special  or  Trial  Term  where  the  action  is  triable.  An 
order  to  show  cause  shall  also  (except  in  the  first  judicial  district) 
be  returnable  only  before  the  judge  who  grants  it,  or  at  a  Special 
Tenn  appointed  to  be  held  in  the  district  in  which  the  action  is 
triable.    (As  amended  October  24,  19()5.) 

No  order,  except  in  the  first  judicial  district,  served  after  the 
•ction  shall  have  been  noticed  for  trial,  if  served  within  ten 
4iy«  of  the  Trial  Term,  shall  have  the  effect  to  stay  the  proceed- 
iogs  in  the  action,  unless  made  at  the  term  where  such  action 
M  to  be  tried,  or  by  the  judge  who  is  appointed  or  is  to  hold 
mch  Trial  Term,  or  unless  such  stay  is  contained  in  an  order 
tft  show  cause  returnable  on  the  first  day  of  such  term,  in  which 
caw  it  shall  not  operate  to  prevent  the  subpoenaing  of  witnesses 
<v  placing  the  cause  on  the  calendar. 

When  the  motion  is  for  irregularity  the  notice  or  order  shall 
■pwfy  the  irregnlarity  complained  of. 

This  role,  as  far  as  it  permits  a  judgment  by  default,  or  by 
the  consent  of  the  adverse  party,  shall  not  extend  to  an  action 
'or  a  divorce,  or  limited  separation-,  or  to  annul  a  marriage. 

In  the  first  jndicial  district  all  motions  must  be  noticed  to  be 
beard  at  and  all  orders  to  show  cause  must  be  returnable  at  the 
Special  Term  for  hearing  of  lititrated  motions,  except  in  eases 
^^ere  the  special  rules  of  the  f}'=?t  judicial  district  shall  require 
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such  motion  to  be  made  at  some  otlier  term  of  the  court,     (i 
amended  October  24,  1800.) 

Rule  88.  Enniuerated  motions  j  non-enamerated  motlofe 
^VFkat  are}  contested  motlonvy  ^whea  not  heard  at  ^Ireitll 

Enumerated  motions  are  motions  arising  oh  special  Terdi< 
issues  of  law,  cases,  exceptions,  appeals  from  pudgmeuts  sustai 
ing  or  overruling  demurrers,  appeals  from  judgment  or  ord 
granting  or  refusing  a  new  trial  in  an  inferior  court,  appeals  \ 
virtue  of  sections  1340  and  1349  of  the  Code,  agreed  cases  su 
mitted  under  section  1279  of  the  Code,  and  appeals  from  fin 
orders  and  degrees  of  Surrogate's  Courts,  and  matters  pt 
vided  for  by  sections  2085-2099  and  213S  of  the  Code. 

Non-enumerated  motions  include  all  other  questions  subuiittn 
to  the  court,  and  shall  be  heard  at  Special  Term  except  wIm 
otherwise  direi'ted  by  law. 

Contested  motions  shall  not  be  noticed  or  brought  to  a  heariz 
at  any  Special  Term  held  at  the  same  time  and  place  with 
Trial  Term,  except  in  actions  upon  the  calendar  for  trial  at  sue 
term,  and  in  which  the  hearing  of  the  motion  is  necessary  1 
the  disposal  of  the  cause  unless  otherwise  ordered  by  the  Justii 
holding  the  court;  and  except,  also,  that  in  counties  in  which  i 
Special  Term  distinct  from  a  Trial  Term  is  appointed  to  l>e  hel< 
motions  in  actions  triable  in  any  such  county  may  be  notice 
and  brought  on  at  the  time  of  holding  the  trial  and  Special  Ten 
in  the  county  in  which  such  actions  are  triable. 

Rale  30.  Bfotes  of  lanae,  ^vhen  to  be  filed ;  separate  laaU 
endar  for  non-eaamerated  motloavi  preferred  oa>e«9  eaa« 
mot  reserved )  ivliea  paaaedy  place  on  sabseqaent  calendar) 

At  the  first  term  of  the  Appellate  Division  of  the  Supreu 
Court  in  each  department,  and  at  such  other  times  as  the  coui 
shall  from  time  to  time  dire<*t,  the  clerk  shall  make  up  a  calendl 
which  shall  consist  of  cases  pending  and  undisposed  of  as  follows 

Notes  of  issue  for  the  Ap])ellate  Division  shall  be  filed  eigl 
days  before  the  commencement  of  the  court  at  which  the  cam 
may  be  noticed.  The  clerk  shall  prepare  a  calendar  for  tl 
Appellate  Division  and.  except  in  the  first  department,  cauf 
the  same  to  be  printed  lor  each  of  the  Justices  holding  the  cour 
Appeals  shall  be  placed  on  the  calendar,  according  to  the  date  ( 
the  service  of  the  notice  of  appeal;  and  all  subsequent  enumerate 
appeals  in  the  same  cause  shall  be  put  on  the  calendar  as  of  tl 
date  of  the  first  appeal;  and  other  cases  as  of  the  time  whe 
the  question  to  be  reviewed  arose.  Appeals  in  non-enumeratc 
motions  shall  also  be  placed  upon  a  separate  calendar.  Casi 
entitled  to  preference  shall  be  placed  separately  on  the  calenda 

The  Appellate  Division  of  each  department  shall  adopt  mil 
regulating  the  hearing  of  causes  and  of  calendar  practice  in  sue 
department  not  inconsistent  with  the  Code  of  Civil  Procedure. 

Judgment  of  reversal  by  default  will  not  be  allowed.  Whei 
the  cause  is  called  in  Its  order  on  the  calendar,  if  the  appellai 
fails  to  appear  and  furnish  the  court  with  the  papers  requires 
and  argue  or  submit  his  cause,  judgment  of  affirmance  by  defao 
will  be  ordered  on  motion  of  the  respondent.  If  the  appellai 
only  appears  he  may  either  argue  or  submit  the  case.  If  neith< 
party  appears,  the  case  will  be  passed  and  placed  at  the  tot 
of  the  calendar.  When  any  cause  shall  be  twice  passed,  tl 
clerk  shall  enter  an  order  of  course  dismissing  the  appeal  or  tt 
proceedings,  or  denying  the  motion  for  a  new  trial  —  but  tfc 
court  may,  upon  motion,  vacate  the  order  and  restore  the  ca!om 
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lie  40.  Bnmii^rated   motlonn;   fvliat   papers   to   be   fur- 
led, and   bjr   ^rhom;  polntn   to   contain   a   statement  tof 

[Hie  iwpers  to  be  furnished  on  enumerated  motions  at  Special 
nn  shall  be  a  copy  of  the  plendiugs,  when  the  question  arises 
ihe  pleading,  or  any  part  thereof,  a  copy  of  the  special  ver- 
•  return  or  other  papers  on  which  the  question  arises.     The 
r  whose  duty  it  is  to  furnish  the  papers  shall  serve  a  copy 
itiie  opposite  party,  except  upon  the  truil  of  issues  of  4a w,  at 
R  fire  days   before  the   time   for  which   the  matter  may   be 
~Wd  for  arrumeut.     If  the  party  whose  duty  it  is  to  furnish 
(4pers  shall  neglect   to  do  so,  the  opposite  party   shall  be 
ti«d  to  move,  on  affidavit  and  on  four  days*  notice  of  motion 
the  cause  be  struck  from  the  calendar  (whichever  party  may 
noticed  it  for  ars:ument),  and  that  the  judgment  be  ren- 
in his  favor. 

papers  shall  be  furnished  by  the  plaintiff  when  the  ques- 

ariscs  on  special  verdict,  and  by  the  party  demurring  on  the 

of  issues  of  law,  and  in  all  other  cases  by  the  party  making 

notion.     Each  party  shall  prefix  to  his  points  a  concise  state- 

\  of  the  facts  of  the  case,  with  reference  to  the  foIioH;  and  if 

statement  is  not  furnished,  no  discussion  of  the  facts  by  the 

omitting  such  statement  will  be  permitted.     (As  amended 

24.  Il99.) 

lie  41.  Papers   to   be  fnrnlsbed,   on   appeal,  br  appel- 
II;  printed    cople»    of    cane    and    polntv;    appeala    from 
(anmerated  motions)  delegation  of  povrern. 

> 

b  all  cases  to  be  heard  in  the  Appellate  Division,  except  ap- 
di  from  non-enumerated  motions,  the  papers  shall  be  furnished 
the  appellant  or  the  moving  party,  and  in  cases  agreed  upon, 
fcr  section  1279  of  the  Code,  by  the  phiintiff. 
The  party  whose  duty  it  is  to  furnish  the  papers  shall  cause  a 
^  copy  of  the  requisite  papers  to  be  filed  in  the  office  of  the 
of  the  Appellate   Division  within  twenty   davs  after  the  \  -^ 

il  has  been  taken  or  the  order  made  for  the  hearing  of  a  >V ' 

therein  or  the  agreed  case  filed  in  the  clerk*s  office  pursuant  ^ 

section  1279  of  the  Code;  but  if  it  shall  be  necessary  to  make  //    '^ 
[faae  or  case  and  exceptions  after  the  appeal  shall  have  been   t.-- 
fn  or  the  order  made  for  the  hearing  in  the  Appellate  Divi- 
the  papers  shall  be  filed  within  twenty  days  after  the  settle-       *  i 
and  filing  of  the  case;  and  shall  serve  upon  his  adversary     ^./^ 
printed  copies  of  stich  papers.   Such  papers  shall  consist 
}  notice  of  appeal,  if  an  appeal  has  been  taken;  a  copy  of  the 
^ent  roll,  or  the  decree  m  the  court  below,  and  the  papers 
which  it  was  entered;   if  no  judgment   was   entered,   the 
idiofn,  minutes  of  trial,  and  the  order  sending  the  case  to  the 
Hlate  Division  or  the  order  appealed   from,   or  the  papers 
|iiir»Hl  by  section  1280  of  the  Code  of  Civil  Procedure.     To 
^  papers  shall  be  attached  the  case  or  case  and  exceptions 
ft  is  to  be  used  in  the  Appellate  Division.     All  the  foregoing 
"ffs  shall  be  certified  by  the  proper  clerk  or  be  stipulated  by 
P«rtipfi  to  be  true  copies  of  the  original.     There  shall  be 
ttpd  to  these  papers  a  statement  sKowing   the  time  of  the 
fjninjf  of  the  action  or  special  proceeding,  and  of  the  service 
Mh#  respective  pleadings:  the  names  of  the  original  parties  in 
W^and  any   change  in  the  parties,   if  such  has  taken   place. 
Iwre  shall  be  added  to  them  the  opinion  of  the  court  below,  or 

fin 


Rules  38,  30     GENERAL  RULES  OF  PRACTICE. 

such  motion  to  be  made  at  some  other  term  of  the  court.     (Ai 
amended  October  24,  18d9.) 

Rule  38.  Enumerated  motions j  non-enumerated  motlonft 
Trhat  are}  contevted  motlonsy  ^wlien  not  beard  at  el««itlt. 

Enumerated  motions  are  motions  arising  oh  special  verdict 
issues  of  law,  cases,  exceptions,  appeals  from  judgments  sustain 
ing  or  overruling  demurrers,  appeals  from  judgment  or  ordei 
granting  or  refusing  a  new  trial  in  an  inferior  court,  appeals  bj 
virtue  of  sections  134G  and  1349  of  the  Code,  agreed  cases  sub 
mitted  under  section  1279  of  the  Code,  and  appeals  from  fina 
orders  and  degrees  of  Surrogate's  Courts,  and  matters  pc<> 
Tided  for  by  sections  2085-2099  and  213S  of  the. Code. 

Non-enumerated  motions  include  all  other  questions  submitted 
to  the  court,  and  shall  be  heard  at  Special  Term  except  whei 
otherwise  directed  by  law. 

Contested  motions  shall  not  be  noticed  or  brought  to  a  beariui 
at  any  Special  Term  held  at  the  same  time  and  place  -with  I 
Trial  Term,  except  in  actions  upon  the  calendar  for  trial  at  sud 
term,  and  in  which  the  hearing  of  the  motion  is  necessary  t< 
the  disposal  of  the  cause  unless  otherwise  ordered  by  the  Justic< 
holding  the  coiu-t;  and  except,  also,  that  in  counties  in  which  n< 
Special  Term  distinct  from  a  Trial  Term  is  appointed  to  l>e  held 
motions  in  actions  triable  in  any  such  county  may  be  noticec 
and  brought  on  at  the  time  of  holding  the  trial  and  Special  Term 
in  the  county  in  which  such  actions  are  triable. 

Rule  30.  Not  en  of  iBvue,  fvlien  to  be  filed;  separate  o«l< 
endar  for  non-enumerated  motions  i  preferred  oases  i  cmsei 
not  reser>'edf  nvlien  passed,  place  on  subsequent  calendars 

At  the  first  term  of  the  Appellate  Division  of  the  Supremt 
Court  in  each  department,  and  at  such  other  times  as  the  cour 
shall  from  time  to  time  direct,  the  clerk  shall  make  up  a  calenda: 
which  shall  consist  of  cases  pending  and  undisi>osod  of  as  follows 

Notes  of  issue  for  the  Appellate  Division  shall  be  filed  eigh 
days  before  the  commencement  of  the  court  at  which  the  caii8< 
may  be  noticed.  The  clerk  shall  prepare  a  calendar  for  tfa« 
Appellate  Division  and.  except  in  the  first  department,  cau» 
the  same  to  be  printed  tor  each  of  the  Justices  holding  the  court 
Appeals  shall  be  pLiced  on  the  calendar,  according  to  the  date  o 
the  service  of  the  notice  of  appeal;  and  all  subsequent  enumerate! 
appeals  in  the  same  cause  shall  be  put  on  the  calendar  as  of  th* 
date  of  the  first  appeal;  and  other  cases  as  of  the  time  whei 
the  question  to  be  reviewed  arose.  Appeals  in  non-enuraerate^ 
motions  shall  also  be  placed  upon  a  separate  calendar.  Casei 
entitled  to  preference  shall  be  placed  separately  on  the  calendar 

The  Appellate  Division  of  each  department  shall  adopt  rulei 
regulating  the  hearing  of  causes  and  of  calendar  practice  in  sud 
department  not  inconsistent  with  the  Code  of  Civil  Procedure. 

Judgment  of  reversal  by  default  will  not  be  allowed.  Whep 
the  cause  is  called  in  Its  order  on  the  calendar,  if  the  appellan 
fails  to  appear  and  furnish  the  court  with  the  papers  required 
and  argue  or  submit  his  cause,  judgment  of  affirmance  by  defaul 
will  be  ordered  on  motion  of  the  respondent.  If  the  appellan 
only  appears  he  may  either  argue  or  submit  the  Case.  If  neithe 
party  appears,  the  case  will  be  passed  and  placed  at  the  foo 
of  the  calendar.  When  any  cause  shall  be  ttvice  passed,  th* 
clerk  shall  enter  an  order  of  course  dismissing  the  appeal  or  tb' 
proceedings,  or  denying  the  motion  for  a  new  trial  —  but  th' 
court  may,  upon  motion,  vacate  the  order  and  restore  the  caum 


GENERAL  RULES  OF  PRACTICE.    Rules  44-48 

.  B«]e  44*  Non-envmerated  motlomi,  ^rhen  liewrdi  defanlt, 
how  taken.  ' 

Non-enumerated  motions  in  the  Appellate  Division  and  appeals 
from  orders  will  be  heard  on  the  first  day  of  each  term  and  on 
the  Friday  of  each  subsequent  week  immediately  after  the  open- 
iaj;  of  court  on  those  days. 

If  a  non-enumeratcyd  motion  noticed  to  be  heard  at  the  Appellate 
I)iTigion  shall  not  be  made  upon  the  day  for  which  it  is  noticed, 
the  party  attending:  pursuant  to  notice  to  oppose  the  same,  may, 
It  the  dose  of  that  order  of  business,  unless  the  court  shall 
tUierwise  order,  take  a  rule  against  the  party  giving  the  notice, 
ieoying  the  motion,  with  costs. 

The  Appellate  IHvision  in  any  department  may,  by  special  rule, 
Hsign  other  days  for  the  hearing  of  such  motions  and  appeals 
from  orders. 

Rale  46.    Additional  allowance. 

Applications  for  an  additional  allowance  can  only  be  made  to 
tke  court  before  which  the  trial  is  had  or  the  judgment  rendered, 
isd  shall  in  all  cases  be  made  before  final  costs  are  adjusted. 

Rale  46.  Motion  to  amend  Jnntloe**  return  on  appeal, 
vhea  to  be  noticed. 

On  appeal  from  a  justice's  judgment,  where  a  County  Court 
^  Dot  jnrisdiction,  by  reason  of  relationship,  etc.,  a  notice  of 
notion  for  an  order  to  compel  the  justice  to  amend  his  return 
ttiy  be  given  in  twenty  days  after  the  date  of  the  certificate  of 
the  Goanty  Judge,  and  not  after  that  time. 

Rale  47.    Connael,  time  allonred. 

At  the  hearing  of  causes  in  the  Appellate  Division  or  at  Special 

Term,  not  more  than  one  counsel  shall  be  heard  on  each  side,  and 
^n  not  more  than  one  hour  each,  except  when  the  court  shall 
*Uierwise  order. 

On  appeals  from  orders  and  on  non-enumerated  motions,  but  one 
(vansel  on  each  side  shall  be  heard,  and  not  more  than  thirty 
ftinutes  each,  unless  the  court  shall  otherwise  order. 

The  Appellate  Division  in  any  department  may  make  such  fur- 
4*r  or  different  regulations  upon  these  subjcols  as  it  may  deem 
proper. 

Rale  48.  Star  of  proeeedlasrn,  for  ebanipe  of  veuve; 
tadarlta,  on  motion  to  chanse  venne. 

No  order  to  stay  proceedings  for  the  purpose  of  moving  to 
oj^ge  the  place  of  trial  will  be  granted  unless  it  shall  appear 
oom  the  papers  that  the  defendant  has  used  due  diligence  in  pro- 

Rring  the  motion  for  the  earliest  practical  day  after  issue  joined. 
Lch  order  shall  not  stay  the  plaintiff  from  taking  any  step,  ex- 
cept subpoenaing  witnesses  for  the  trial,  without  a  special  clause 
t«  that  effect. 

Id  addition  to  what  has  usually  been  stated  in  affidavits  on 
•aotions  to  change  the  place  of  trial,  either  party  may  state  the 
Mture  of  the  controversy  and  show  how  his  witnesses  are  mate- 
ntl,  and  may  also  show  where  the  cause  of  action  or  the  defense, 
or  both  of  them,  arose,  and  those  facts  will  he  taken  into  con« 
»dpratioo  by  the  court  in  fixing  the  place  of  trial. 
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Rules  4d-52    GENERAL  RULES  OF  PRACTICE. 

Rvle  40.    G«Ardlajia  ad  litem. 

No  person  shall  be  appointed  guardian  ad  litem,  either  on  the 
application  of  the  infant  or  otherwise,  unless  he  be  the  general 
guardian  of  such  infant,  or  is  fully  cou)i>etent  to  understand  and 
protect  the  rights  of  the  infant,  and  has  no  interest  adTerse  to 
that  of  the  infant,  and  is  not  connected  in  business  with  the  at- 
torney or  counsel  of  the  adverse  party.  And  no  person  phall  be 
appointed  such  guardian  who  is  not  of  sufficient  ability  to  answer 
to  the  infant  for  any  damage  which  may  be  sustained  by  his 
negligence  or  misconduct  in  the  defense  or  prosecution  of  the 
suit,  and  such  ability  shall  be  shown  by  affidavit  stating  facts  in 
respect  thereto.  And  no  person  shall  be  api»ointed  guardian  ad 
litem  who  is  nominated  by  the  adverse  party. 

Role  60.  Gnar«ll«n  ad  litem,  dntlen,  eoiiiveiivatloai  aS- 
da-vlt  to  entitle  S'uardlan  to  compenaatloa. 

It  shall  be  the  duty  of  every  attorney  or  officer  of  the  court  to 
act  as  the  guardian  of  any  infant  defendant,  in  any  suit  or  pro- 
ceeding against  him,  whenever  appointetl  for  that  purpose  by  au. 
order  of  this  court.  And  it  shall  be  the  duty  of  such  guardian  to 
examine  into  the  circumstances  of  the  case,  so  far  as  to  enable 
him  to  make  the  proper  defense,  when  necessary  for  the  protec- 
tion of  the  rights  of  the  infant;  and  he  shall  be  entitled  to  such 
compensation  for  his  services  as  the  court  may  deem  reasonable. 
But  no  order  allowing  compensation  to  guardians  ad  litem  shall 
be  made,  except  upon  an  affidavit  to  be  made  by  such  guardian, 
if  an  attorney  of  the  court,  or  if  the  guardian  be  not  an  attorney, 
then  an  affidavit  to  be  made  by  an  attorney  of  the  court  who  has 
acted  in  the  matter  in  behalf  of  such  guardian,  showing  that  be 
has  examined  into  the  circumstances  of  the  case,  and  has,  to  the 
best  of  his  ability,  made  himself  acquainted  with  the  rights  of 
his  ward,  and  that  such  guardian  has  taken  all  the  steps  necee* 
sary  for  the  protection  of  such  rights,  to  the  best  of  his  knowl- 
edge, and  as  ne  believes,  stating  what  has  been  done  by  him  for 
the  purpose  of  ascertaining  the  rights  of  the  ward. 

Rule  61.    Guardian,  bond  of,  before  recel-rlnfir  property. 

No  guardian  ad  litem  for  an  infant  party,  unless  he  has  given 
security  to  the  infant  according  to  law,  shall  as  such  guardian; 
receive  any  money  or  property  belonging  to  such  infant,  or  which 
may  be  awarded  to  him  in  the  suit,  except  such  costs  and  ex- 
penses as  may  be  allowed  by  the  court,  to  the  guardian,  out  of 
the  fund,  or  recovered  by  the  infant  in  the  suit.  Neither  shall 
the  general  guardian  of  an  infant  receive  any  part  of  the  pro- 
ceeds of  a  sale  of  real  property  belonging  to  such  infant,  soM 
under  a  decree,  judgment  or  order  of  the  court,  until  the  guardian 
has  given  such  further  security  for  the  faithful  discharge  of  his 
trust  as  the  court  may  direct. 

Rale  62.    General  flrnardtaa,  appointment  of. 

Except  in  cases  otherwise  provided  for  by  law,  for  the  purpose 
of  having  a  general  guardian  appointed,  the  infant,  if  of  the  age 
of  fourteen  years  or  upward,  or  some  relative  or  friend,  if  the 
infant  is  under  fourteen,  may  present  a  petition  to  the  court, 
stating  the  age  and  residence  of  the  infant,  and  the  name  and 
residence  of  the  person  proposed  or  nominated  as  guardian,  and 
the  relationship,  if  any.  which  said  person  bears  to  the  infant, 
and  the  nature,  situation  and  value  of  the  infant's  estate. 
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GENERAL  RULES  OF  PRACTICE.    Rules  44-48 

.  Uwle  44.   Non-envmerated  motloim,  ^rhea  heard)  defaalt, 
how  taken. 

i  Xon-enumerated  motions  in  the  Appellate  Division  and  appeals 
I  from  orders  will  be  heard  on  the  first  day  of  each  term  and  on 
the  Friday  of  each  subsequent  week  immediately  after  the  open- 
mUf  of  court  on  those  days. 

If  a  non-enumerated  motion  noticed  to  be  heard  at  the  Appellate 
IHTision  shall  not  be  made  upon  the  day  for  which  it  is  noticed, 
tbe  party  attending  pursuant  to  notice  to  oppose  the  same,  may, 
tt  the  close  of  that  order  of  business,  unless  the  court  shall 
otherwise  order,  take  a  rule  against  the  party  giving  the  notice, 
denying  the  motion,  with  costs. 

The  Appellate  Division  in  any  department  may,  by  special  rule, 
Ksrign  other  days  for  the  hearing  of  such  motions  and  appeals 
from  orders. 

Rale  4S.    Additional  alloirance. 

Applications  for  an  additional  allowance  can  only  be  made  to 
the  court  before  which  the  trial  is  had  or  the  judgment  rendered, 
ted  shall  in  all  cases  be  made  before  final  costs  are  adjusted. 

Rale  46.    Motion    to   amend   Jnatice*!!   retnrn    on    appeal, 
I  wkea  to  be  noticed. 

[  On  appeal  from  a  justice's  judgment  where  a  County  Court 
\  ioB  not  jurisdiction,  by  reason  of  relationship,  etc.,  a  notice  of 
!  notion  for  an  order  to  compel  the  justice  to  amend  his  return 

may  be  given  in  twenty  days  after  the  date  of  the  certificate  of 

the  County  Judge,  and  not  after  that  time. 

Rale  4T.    Connsel,  time  allowed. 

At  the  hearing  of  causes  in  the  Appellate  Division  or  at  Special 

Term,  not  more  than  one  counsel  shall  be  heard  on  each  side,  and 
then  not  more  than  one  hour  each,  except  when  the  court  shall 
otherwise  order. 

On  appeals  from  orders  and  on  non-enumerated  motions,  but  one 
fonnsef  on  each  side  shall  be  heard,  and  not  more  than  thirty 
minutes  each,  unless  the  court  shall  otherwise  order. 

The  Appellate  Division  in  any  department  may  make  such  fur- 
ther or  different  regulations  upon  these  subjects  as  it  may  deem 
proper. 

Rale  48.      Star     of    proeeeclinnrii,    for    cbannre    of    venue; 
;  ftSdavlta,  on  motion  to  chause  venoe. 

So  order  to  stay  proceedings  for  the  purpose  of  moving  to 
Hiange  the  place  of  trial  will  be  granted  unless  it  shall  appear 
trom  the  papers  that  the  defendant  has  used  due  diligence  in  pre- 

Siring  the  motion  for  the  earliest  practical  day  after  issue  joined. 
Qch  order  shall  not  stay  the  plaintiff  from  taking  any  step,  ex- 
cept subpoenaing  witnesses  for  the  trial,  without  a  special  clause 
to  that  effect. 

In  addition  to  what  has  usually  been  stated  in  affidavits  on 
motions  to  change  the  place  of  trial,  either  party  may  state  the 
aature  of  the  controversy  and  show  how  his  witnesses  are  mate- 
rial and  may  also  show  where  the  cause  of  action  or  the  defense, 
or  both  of  them,  arose,  and  those  facts  will  be  taken  into  con* 
sideration  by  the  court  In  fixing  the  place  of  trial. 
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Rules  4d-52    GENERAL  RULES  OF  PRACTICE. 

Rvle  40.    G«Ardlaji0  ad  litem. 

No  person  shall  be  appointed  f?uardian  ad  litem,  either  on  the 
application  of  the  infant  or  otherwise,  unless  he  be  the  general 
guardian  of  such  infant,  or  is  fully  competent  to  understand  aud 
protect  the  rights  of  the  infant,  and  has  no  interest  adverse  to 
that  of  the  infant,  and  is  not  connected  in  business  with  the  at- 
torney or  counsel  of  the  adverse  party.  And  no  person  phnii  be 
appoint€>d  such  guardian  who  is  not  of  sufficient  ability  to  answer 
to  the  infant  for  any  damage  which  may  be  sustained  by  his 
negligence  or  misconduct  in  the  defense  or  prosecution  of  the 
suit,  and  such  ability  shall  be  shown  by  affidavit  stating  facts  in 
respect  thereto.  And  no  person  shall  be  api»ointed  guardian  ad 
litem  who  is  nominated  by  the  adverse  party. 

Rule  60.  Guardian  ad  litem,  duties,  eompensatiomi  att- 
davit  to  entitle  grnardlan  to  eompenaation. 

It  shall  be  the  duty  of  every  attorney  or  officer  of  the  court  to 
act  as  the  guardian  of  any  infant  defendant,  in  any  suit  or  pro- 
ceeding against  him,  whenever  appointed  for  that  pnriKise  by  an 
order  of  this  court.  And  it  shall  be  the  duty  of  such  guardian  to 
examine  into  the  circumstances  of  the  case,  so  far  as  to  enable 
him  to  make  the  proper  defense,  when  necessary  for  the  protec- 
tion of  the  rights  of  the  infant;  and  he  shall  be  entitled  to  such 
compensation  for  his  services  as  the  court  may  deem  reasouabie. 
But  no  order  allowing  compensation  to  guardians  ad  litem  MhaJl 
be  made,  except  upon  an  affidavit  to  be  made  by  such  guardian, 
if  an  attorney  of  the  court,  or  if  the  guardian  be  not  an  attorney, 
then  an  affidavit  to  be  made  by  an  attorney  of  the  court  who  han 
acted  in  the  matter  in  behalf  of  such  guardian,  showing  that  he 
has  examined  into  the  circumstances  of  the  case,  and  has,  to  the 
best  of  his  abilitj',  made  himself  acquainted  with  the  rights  of 
his  ward,  and  that  such  guardian  has  taken  all  the  steps  neces- 
sary for  the  prot€*ction  of  such  rights,  to  the  best  of  his  knowl- 
edge, and  as  ne  believes,  stating  what  has  been  done  by  him  for 
the  purpose  of  ascertaining  the  rights  of  the  ward. 

Rule  61.    Guardian,  bond  of,  before  receiving  property. 

No  guardian  ad  litem  for  an  infant  party,  unless  he  has  given 
security  to  the  infant  according  to  law,  shall  as  such  guardian; 
receive  any  money  or  property  belonging  to  such  infant,  or  which 
may  be  awarded  to  him  in  the  suit,  except  such  costs  and  ex- 
penses as  may  be  allowed  \ry  the  court,  to  the  guardian,  out  of 
the  fund,  or  recovered  by  the  infant  in  the  suit.  Neither  shall 
the  general  guardian  of  an  infant  receive  any  part  of  the  pro- 
ceeds of  a  sale  of  real  property  belonging  to  such  infant,  sold 
under  a  decree,  judgment  or  order  of  the  court,  until  the  guardian 
has  given  such  further  security  for  the  faithful  discharge  of  his 
trust  as  the  court  may  direct. 

Rule  62.    General  gruardtany  appointment  of. 

Except  in  cases  otherwise  provided  for  by  law,  for  the  purpose 
of  having  a  general  guardian  appointed,  the  infant,  if  of  the  age 
of  fourteen  years  or  upward,  or  some  relative  or  friend,  if  the 
infant  is  under  fourteen,  may  present  a  petition  to  the  court, 
stating  the  age  and  residence  of  the  infant,  and  the  name  and 
residence  of  the  person  proposed  or  nominated  as  guardian,  and 
the  relationship,  if  any,  which  said  person  bears  to  the  infant, 
and  the  nature,  situation  and  value  of  the  infant's  estate. 
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Rale  58.  Aire  of  Infbnt  and  amount  of  propeitty  to  be 
•■eertaftned  by  eoart* 

Upon  presenting  the  petition,  the  eonrt  shall,  by  insnection  or 
otherwise,  ascertain  the  age  of  the  infant,  and  if  of  tne  age  of 
fourteen  years  or  upward,  shall  examine  him  as  to  his  voluntary 
nomination  of  a  suitable  and  ^n'oper  person  as  guardian;  if  under 
fourteen,  shall  ascertain  who  is  entitled  to  the  guardianship,  and 
shall  name  a  comiietent  and  proper  person  as  guardian.  The 
court  shall  also  ascertain  the  amount  of  the  personal  property, 
and  the  gross  amount  of  value  of  the  rents  and  profits  of  the  real 
estate  of  the  infant  during  his  minority,  and  shall  also  ascertain 
the  sufficiency  of  the  security  offered  l)y  the  guardian. 

Rale  64.    Bond  of  a  v«neral  vuardlan. 

The  security  to  be  given  by  the  general  guardian  of  an  infant 
shall  be  a  bond,  in  a  penalty  of  double  the  amount  of  the  per- 
sonal estate  of  his  ward,  and  of  the  gross  amount  or  value  of  the 
rents  and  profits  of  the  real  estate  during  his  minority,  together 
with  at  least  two  sufficient  sureties,  each  of  whom  shall  be  worth 
the  amount  specified  in  the  penalty  of  the  bond,  over  and  above 
an  debts;  or,  instead  of  personal  security,  the  guardian  may  give 
security  by  way  of  mortgaife  on  improved  and  unincumbered  real 
property,  of  the  value  of  the  penalty  of  his  own  bond  only.  But 
the  court,  in  its  discretion,  may  vary  the  security,  where,  from 
special  circumstances,  it  may  be  found  for  the  interest  of  the  in- 
fant, and  may  direct  the  principal  of  the  estate,  or  any  part 
thereof,  to  be  investtnl  in  the  stocks  of  the  State  of  New  lork, 
or  of  the  (Suited  States,  or  with  any  trust  company,  which  shall 
have  been  designated  as  a  depository  for  such  moneys  or  on  bond 
and  mortgage,  upon  uaincumbered  improved  property  of  at  least 
doable  the  value  of  the  amount  invested,  to  -be  snown  to  the  sat- 
isfaction of  the  court,  for  the  benefit  of  the  infant;  and  that  the 
interest  or  income  thereof,  only,  be  received  by  the  guardian. 

Rale  B5.  Sale  of  real  eiitate  of  infant*,  Innatica,  ete.) 
coBtenta  of  petition. 

The  petition  in  proceedings  to  sell,  mortgage  or  lease  real  estate 
belonging  to  an  infant  or  lunatic,  idiot  or  habitual  drunkard,  shall 
state,  besides  the  particular  grounds  for  a  sale,  mortgage  or  lease 
of  the  property,  and  the  other  matters  required  by  the  Code,  the 
age  and  residence  of  the  infant  lunatic,  idiot  or  habitual  drunk- 
ard, and  the  name  and  residence  of  the  person  proposed  as  a 
special  guardian  or  committee,  the  relationship,  if  any,  which  he 
hetiTs  to  the  infant,  lunatic,  idiot  or  habitual  drunkard,  and  the 
security  proposed  to  be  given:  and  also  whether  any  previous  ap- 
plication has  been  made,  and,  if  so,  the  time  thereof,  and  what 
disposition  was  made  of  the  same. 

Rale  SO.    Referee'*  report  on  petition  to  sell,  etc. 

The  referee  appointed  on  such  petition  must  report  as  to 
whether  a  sale,  mortgage  or  lease  of  the  premises  (or  any  and 
what  portion  thereof),  would  be  beneficial  to  the  infant,  lunatic, 
idiot  or  habitual  drunkard,  and  the  particular  reason  therefor, 
and  whether  the  infant,  lunatic,  idiot  or  habitual  drunkard  is  in 
absolute  need  of  having  some  and  what  portion  of  the  proceeds 
Jf  soch  sale,  mortgage  or  lease,  for  a  purpose  provided  in  section 
2348  of  the  Codev  in  addition  to  what  he  might  earn  by  his  own 
exertions;  and  such  referee  shall  also  ascertain  and  report  the 
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value  of  the  property  or  interest  to  be  disposed  of»  specifically,  as 
to  each  separate  lot  or  parcel,  and  whether  there  is  any  person 
entitled  to  dower  or  a  life  estate,  or  estate  for  years,  in  the  prem- 
ises, and  the  terms  and  conditions  on  which  it  should  be  sold. 

And  the  referee's  report  shall  give  such  further  facts  as  are 
necessary  or  proper  on  the  application. 

The  facts  in  relation  to  the  value  of  the  property  or  interest  to 
be  disposed  of  required  to  be  ascertained  and  reported  upon  by 
the  referee  must  be  proven  on  such  reference  by  evidence  of  at 
least  two  disinterested  persons,  in  addition  to  that  of  the  peti- 
tioner, and  the  report  shall  not  refer  to  the  petition  or  any  other 
papers  for  a  statement  of  fact.    (As  amended  October  24,  1899.) 

Rule  67.    Bond  of  special  firnardlan. 

Unless  the  court  otherwise  specially  directs,  the  security  re- 
luired  on  a  sale  of  the  real  estate  of  an  infant  shall  be  a  bond 
of  the  guardian,  with  two  sutficient  sureties,  in  a  penalty  of 
double  the  value  of  the  premises,  including  the  interest  on  such 
value  during  the  minority  of  the  infant,  each  of  which  sureties 
shall  be  worth  the  penalty  of  the  bond  over  and  above  all  debts, 
which  bond  shall  be  duly  acknowledged  and  accomi)anied  witli 
affidavits  of  justificatioi^  made  by  the  sureties;  or  a  similar  bond 
of  the  guardian  only,  secured  by  a  mortgage  on  improved  and 
unincumbered  real  estate,  within  the  State,  of  the  value  of  the 
penalty  of  such  bond. 

Rule  58.  Proceedii  of  aale  must  be  brottaritt  Into  court  | 
costs. 

If  the  proceeds  of  the  sale  exceed  ^500,  and  the  guardian  has 
not  given  security  'by  mortgage  upon  real  estate,  he  shall  bring 
the  proceeds  into  court,  or  invest  the  same  under  the  direction 
of  the  court,  for  the  use  of  the  infant;  and  the  guardian  shall 
only  be  entitled  to  receive  so  much  of  the  interest  or  income 
thereof,  from  time  to  time,  as  may  be  necessary  for  the  support 
and  maintenance  of  the  infant,  without  the  order  of  the  court. 
If  the  infant's  interest  in  the  property  does  not  exceed  $1,000, 
the  whole  costs,  including  disbursements,  shall  not  exceed  twenty- 
five  dollars,  and  referee's  fees  not  exceeding  ten  dollars.  Whore 
several  infants  are  interested  in  the  same  premises  as  tenants 
in  common,  the  application  in  behalf  of  all  shall  be  joined  in  the 
same  petition,  altnoujrh  they  may  have  several  general  guardians; 
and  there  shall  be  but  one  reference  to  ascertain  the  propriety 
of  a  sale  as  to  all,  and  but  one  bill  of  costs  shall  be  allowed. 

Rale  SO.  IVhen  proceeds  to  be  palA  to  iveneral  yiiardlaiii 
petition  therefor. 

No  moneys  arising  from  the  sale  of  the  real  estate  of  an  Infant 
shall  be  paid  over  to  his  general  guardian,  except  so  much  thereof, 
or  of  the  interest  or  income,  from  time  to  time,  as  may  be  neces* 
sary^  for  his  support  or  maintenance,  unless  such  guardian  has 
previously  given  sufficient  security  on  improve<i  and  unincnm* 
hered  real  estate,  to  account  to  the  Infant  for  the  same,  in  the 
usual  form. 

No  order  shall  he  made  for  the  payment  of  any  such  moneys 
to  any  person  claiming  the  same,  except  upon  petition,  accom- 
panined  by  a  certified  copy  of  the  order,  in  pursuance  of  which 
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Ike  money  was  brought  into  court,  together  with  a  statement  of 
(be  countjr  treasurer^  city  chamberlain,  or  other  depository  of  the 
iKney,  showing  the  present  state  and  amount  of  the  fund,  sepa- 
^ting  the  principal  and  interest,  and  showing  the  amount  of 
'h;  and  the  court  ma^  take  such  proof  of  the  truth  of  the 
tters  stated  in  the  petition  as  shall  be  deemed  proper,  or  may 
lefer  the  same  to  a  suitable  referee  to  take  proof  and  report 
Ikreon, 

,  Rmle  60.    Reference  on  failnre  to  anii'vrer  on  mortflrav* 
l^reeloswei  Jndarment. 


If,  in  an  action  to  foreclose  a  mortgage,  the  defendant  fails  to 
er  within  the  time  allowed  for  that  purpose,  or  the  right  of 
plaintiff,   as   stated .  in   the   complaint,   is   admitted    by   the 
er,   the  plaintiff  may  hare  an  order  referring  it  to  some 
table  person  as  referee,  to  compute  the  amount  due  to  the 
intiff,    and   to   such   of   the  defendants   as   are   prior   incum- 
8  of  the  mortgaged  premises,  and  to  examine  and  report 
ivikether  the  mortgaged  premises  can  be  sold  in  parcels,  if  the 
irbole   amount   secured   by  the  mortgage   has   not   become  due. 
If  the  defendant  is  an  infant,  and  has  put  in  a  general  answer 
\j  lus  guardian,  or  if  any  of  the  defendants  are  absentees  the 
«nier  of  reference  shall   also  direct  the  person  to  whom   it  is 
nferred  to  take  proof  of  the  facts  and  circumstances  stated  in 
'Ike  complaint,   and   to   examine   the   plaintiff  or  his   agent,   on 
Mth,  as  to  any  payments  which  hare  been  made,  and  to  com- 
pete the  amount  due  on  the  mortgage,  preparatory  to  the  ap- 
[iGoation  for  judgment  of  foreclosure  and  sale. 
[    When  no  answer  is  put  in  by  the  defendant,  within  the  time 
iiUowed  for  that  purpose,  or  any  answer  denying  any  material 
[bfts  of  the  complaint,  the  plaintiff,  after  the  cause  is  in  readi- 
[R«8t  for  trial,  as  to  all  the  defendants,  may  apply  for  judgment, 
[at  aoy  Special  Term,  upon  due  notice  to  such  of  the  defendants 
u  have  appeared  in  the  action,  and  without  putting  the  cause  on 
the  calendar. 

The  plaintiff,  in  such  case,  when  he  moves  for  judgment,  must 

thow,  by  affidavit  or  otherwise,  whether  any  of  the  defendants 

who  have  not  appeared  are  absentees;  and,  if  so,  he  must  produce 

tie  report  as  to  the  proof  of  the  facts  and  circumstances  stated 

B  the  complaint,  ana  of  the  examination  of  the  plaintiff  or  his 

ifent,  on  oath,  as  to  any  payments  which  have  been  made.    And 

is  aU  foreclosure  cases  the  plaintiff,   when  he  moves  for  judg- 

■ent,  must  show  by  affidavit,  or  by  the  certificate  of  the  clerk 

i(  the  county   in   which    the  mortgaged   premises   are   situated, 

;  tiat  a  notice  of  the  pendency  of  the  action,  containing  the  names 

[  tf  tbe  parties  thereto,  the  object  of  the  action,  and  a  description 

of  the  property  in  that  county  affected  thereby,  the  date  of  the 

^  Mortgage,  and   the  parties  thereto,   and  the  time  and  place  of 

striding  the  same,  has  been  filed  at  least  twenty  days  before 

'  neh  application  for  judgment,  and  at  or  after  the  time  of  filing 

«f  the  complaint,  as  required  by  law. 

f    Rale  01.  Jadorment  for  nale  on  foreclosnre,  what  to  con« 
tala;  disposition  of  snrplna  money;  referee. 

In  every  judgment  for   the   sale  of   mortgaged   premises,   the 

description  and  particular  boundaries  of  the  property  to  be  sold, 

f »  far,  at  least,  as  the  same  can  be  ascertained  from  the  mort- 

\  fM«t  'ball  be  inserted.     And,  unless  otherwise  specially  ordered 
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by    the    court,    the   Judgment   shall    direct   that    the    mortpaj 
premises,  or  so  mucn  thereof  as  may  be  sufficient  to  diHcha 
the  mortgage  debt,  the  expenses  of  the  sale  and  the  costs  of 
action,  as  provided  by  sections  1626  and  1776  of  the  CJode,    i 
which   may   be   sold   separately   without  material   injury    to 
parties  interested,  be  sold  by  or  under  the  direction  of  the  she 
of  the  county,  or  a  referee,  and  that  the  plaintiff,  or  any  of 
party,   may   become   a   purchaser  on  such  sale;   that   the   she 
or   referee    execute    a    det^d   to    the   purchaser;    that   out    of 
proceeds  of  the  sale,  unless  otherwise  directed,  he  pay   the 
penses  of  the   sale,   as  provided   in  section  1676  aforesaid,    t 
that  he  pay  to  the  plaintiff,  or  his  attorney,  the  amount  of 
debt,  interest  and  costs,  or  so  much  as  the  purchase  money   s 

Kay  of  the  same  and  that  he  take  the  receipt  of  the  plaintiff, 
is  attorney,  for  the  amount  so  paid,  and  file  the  same  with 
report  of  sale,  and  that  the  purchaser  at  such  sale  be   let   i 
possession  of  the  promises  on  production  of  the  deed. 

All  surplus  moneys  arising  from  the  sale  of  mortgaged  premi< 
under  any  judgment,  shall  be  paid  by  the  sheriff  or  refe 
making  the  sale  within  fire  days  after  the  same  shall  be  recer 
and  be  ascertainable,  in  the  city  of  New  York  to  the  chamberl 
of  the  said  city,  and  in  other  counties  to  the  treasurer  there 
unless  otherwise  8p*»cially  directed,  subject  to  the  further  or 
of  the  court,  and  every  judgment  in  foreclosure  shall  coat 
such  directions,  except  where  other  provisions  are  specially  ny 
by  the  court.  No  report  of  a  sale  shall  be  filed  or  confirm 
naless  accompanied  with  a  proper  voucher  for  the  surplus  moac 
ond  showing  that  they  have  been  paid  over,  deposited  or  dispoi 
of  in  pursuance  of  the  judgment.  The  referee  to  be  appointed 
foreclosure  cases,  to  compute  the  amount  due,  or  to  sell  mi 
gaged  premises,  shall  be  selected  by  the  court,  and  the  co 
shall  not  appoint  as  such  referee  a  person  nominated  by 
party  to  the  action  or  his  counsel. 

Rule  62.  Sale  of  landn  in  tbe  eitlea  of  New  Yorlc,  Br*« 
lyn  And  Bntfalo  under  Jndarment  or  order. 

Where  lands  in  the  county  of  New  York  or  the  county 
Kings  are  sold  under  a  decree,  order  or  judgment  of  any  eoi 
they  shall  be  sold  at  public  auction,  between  eleven  oVlock 
the  forenoon  and  three  o'clock  in  the  afternoon,  unless  others 
specifically  directed. 

Not  ire  of  su<h  sale  must  be  given,  and  the  sale  must  be  h 
as  prescribed  in  section  1678  of  the  Code. 

Such  sales  in  the  county  of  New  York,  unless  otherti 
specifically  directed,  shall  take  place  at  the  Exchange  8i 
Rooms,  now  located  at  Nos.  14  and  16  Vezey  Street  in  tbe  C 
of  New   York. 

The  Appellate  Division  of  the  Supreme  Court  in  the  First  1 
partment  is  authorized  to  change  the  place  at  which  said  si 
shall  be  uiado,  may  make  rules  and  regulations  in  relation  then 
and  may  designate  the  auctioneers  or  persons  who  .shall  ml 
the  same. 

SiK-h  sales  in  the  <'ity  of  Buffalo,  shall  on  and  after  Hay  1 
ISJH),  take  place  at  the  Real  Estate  Exchange  rooms,  bettH 
the  hours  of  nino  and  eleven  in  the  forenoon,  and  two  and  thl 
o'clock  in  the  afternoon,  unless  the  court  ordering  the  sales  sM 
otherwise  direct.  Such  sales  shall,  however,  be  made  sabjl 
to  such  regulations  as  the  Justices  of  the  Supreme  Court  of  1 
Eighth  District  shall  establish.     (As  amended  October  24,  180 
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^^I'Jed  before  eottT«|rajice. 

Whenever  a  sheriff  or  referee  s^lle  mortgaged  prefniseil  ninler 
a  flecree  or  order,  or  judgment  of  the  court,  it  shulf  be  the  doty 
or  the  plaintiff,  before  a  deed  is  executed  to  the  piirchaser,  to 
file  such  mortgage  and  any  assignment  thereof  in  the  office  of 
tbe  clerk,  unlesa  awth  mortgage  and  aBsigiiBieDt»>taiaTe  been:  duly 
prored  or  acknowledged,  sq  as  to  eu^itlie  the  same  to  be  recorded; 
m  which  ca^,  if  it  has  not  been  already  done,,  it  shall  be  the 
duty  of  the  plaintiJGf  to  cause  the  saipe  to  be  recorded  at  full 
length,  in  the  county  or  counties  where  the  lands  so  sold  are 
«»ituated,  before  a  deed  is  executed  to  the  purchaser  on  the  sale; 
the  expense  of  which  filing  or  recording,  and  the  entry  thereof, 
sluill  be  allowed  in  the  taxation  of  costs;  and,  if  filed  with  the 
fderk,  he  shall  enfcer  in  the  minutes  the  filing  of  such  mortgage 
aad  assignments,  and  the  time  of  filing.  But  this  rule  shall  not 
extend  to  any  case  where  the  mortgage  or  assignment  appear, 
bjy  the  pleadings  or  proof  in  the  suit  conunenced  thereon,  to  naye 
been  lost  or  destroyed. . 

R«le  04.  ^9»||£Atton  lor  avfylps  .  pnQv^jrwi  vcvfevemoei 
■earebeai  nnsittinled  liens. 

On  filing  the  report  of  the  sa|e,  any  party  to  the  suit,  or  any 
person  who  had  a  Hen  on  the  mortgaged  premises  at  tlie  time  of 
the  sale,  upon  filing  with  the  clerk  where  the  report  of  sale  is 
filed  a  notice,  stating  that  he  is  entitled  to  such  surplus  moneys 
or  some  part  thereof,  and  the  nature  and  extent  of  his  claim, 
may  have  an  order,  of  re^rence  to  ascertain  i^id  ijepprt  the 
amount  due  to  him,  or  to  any  other  person,,  which,  is ,  a  ,^eh  upon 
■nch  sarplus  moneys,  and  to  ascertain  toe  priorities  of  the 
seTeral  liens  thereon;  to  the  end  that,  on  the  doming  in  and  con- 
firmation of  the  report  on  such  reflerence,  such  further  order 
may  be  made  for  the  distribution  of  such  surplus  moneysi  as  may 
he  just.  The  referee  shall,  in  all  cases,  be  selected  by  the  court/ 
The  Owner  of  the  equity  of  redemption,  and  every  p&rtjr  ^ho 
appeared  in  the  cause,  or  who  shall  have  filed  a  notice  of  claim 
wHh  the  clerk,  previous  to  the  entry  of  the  or^oT  of  reference, 
shall  be  entitled  to  service  of  a  notice  of  the  applicatidn  foir  the 
reference,  and  to  attend  on  such  reference,  and  to  the  usual 
notices  of  subsequent  proceedings  relative  to  such  surplus^  But 
if  snch  claimant  or  such  owner  has  not  appeared,  or  wade  his 
Haim  by  an  attorney  of  this  court,  the  notice  may  be  served 
by  potting  the  same  Into  the  post-office,  directed  to  the  claimant 
at  his  place  of  residence,  as  stated  in  the  notice  of  his  claim, 
and  upon  the  owner  in  such  manner  as  the  court  may  direct.  All 
official  searches  for  converaticcs  or  incumbrances,  made  m  the 
progress  of  the  cause,  shall  be  filed  with  the  Judgment  toll,  and 
notice  of  the  hearing  shall  be  given  to  any  person  having  or 
ippearing  to  have  an  tmsatlafied  lien  on  the  moneys  in  such  man- 
ner aa  the  court  shall  direct;  and  the  party  moving  for  the 
reference  shall  show,  by  affidavit,  what  unsatisfied  liens  appear 
by  snch  official  searches,  and  whether  any,  and  what  other  tm- 
satlafied liens  are  known  to  him  to  exist. 

I  I  I 

Rule  6B.   Partftfon  to  embrace  all  laads  In  comttioa.    ^ 

Where  several  tracts  or  parcels  of  land  lying  withlh  this  S|:afe 
are  owned  by  the  same  persons  Jn  common  no,  sepatate  action 
for  the  partition  of  a  part  thereof  only  shall  be  brought  Without 

•    ,  ..(        ,  ^>.  ■'•^     -I  •    •.  '  ;    ,   i      •     ■  .       .    :i        • ' ; 
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the  content  of. all  the  partiea  interested  therein;  and,  if  brought 
without  such  consent,  the  share  of  the  plaintiff  may  be  cliarg<^ 
with  the  whole  cost  of  the  proceeding.  And  when  infants  are 
interested  the  petition  shall  state  whether  or  not  the  parties  own 
any  other  lands  in  common. 

Rule  60.   Referciaee  as  to  title  of  prestises. 

Where  the  rights  and  interests  of  the  several  parties,  as 
stated  in  the  complaint,  are  not  denied  or  controverted,  if  any 
of  the  defendants  are  infants  or  absentees,  or  unknown,  the 
plaintiff,  on  an  affidavit  of  the  fact,  and  notice  to  such  of  the 
[larties  as  have  appeared,  may  apply  at  a  Special  Term,  for  an 
order  of  reference,  to  take  proof  of  the  plaintiff's  title  and 
Interest  in  tlie  premises,  and  of  the  several  matters  set  forth  in 
the  complaint;  and  to  ascertain  and  report  the  rights  and  inter- 
ests of  toe  several  parties  in  the  premises,  and  an  abstract  of  the 
conveyances  under  which  the  same  are  held.  Such  referee  and 
the  referee  appointed  to  sell  shall  In  all  cases  be  selected  by  the 
court.     (As  amended  October  24,  1906.) 

Ilute  67.  Notice  of  tttttr  of  sale  fak  psvtltfloa  or  fore- 
cloaare. 

No  order  to  stay  a  sale  under  Judgment  in  partition  or  for  the 
foreclosure  of  a  mortgage  shall  be  granted  or  made  by  a  judge 
out  of  court,  except  upon  a  notice  of  at  least  two  days  to  the 
plaintifTs  attorney. 

Rale  68.  Moaey  In  oovrt  paid  to  oovnty  treasurer;  de- 
posit by  treasurer. 

When  the  court  shall  make  special  directions  for  the  payment 
or  investment  of  money  pursuant  to  sections  744,  745  and  747 
of  the  Code,  it  must  require  such  money  to  be  paid  to  or  Invested 
by  such  trust  company  as  has  heretofore  been  designated  by  the 
Supreme  Court,  or  as  shall  hereafter  be  designated  by  the  Appel- 
late Division  for  that  purpose. 

Any  trust  company  organized  under  the  laws  of  this  State  may 
apply  to  the  Appellate  Division  of  the  Supreme  Court,  in  the 
department  in  which  its  principal  office  is  situated,  to  be  desig- 
nated as  a  deposit  bank  for  such  moneys.  Upon  such  applica- 
tions the  court  shall  direct  a  reference  to  ascertain  the  conaition 
of  the  trust  company  making  such  application;  and  the  referee 
so  appointed  shall  examine  the  securities  of  the  company  and 
shall  report  to  the  court  its  financial  condition  and  the  general 
nature  of  the  business  transacted  by  it,  specifying  in  such  report 
the  amount  of  all  obligations  or  liabilities  of  the  company,  the 
amount  of  its  capital  stock  outstanding,  the  general  nature  of  its 
investment  and  the  amount  of  its  surplus.  If  it  shall  appear 
from  such  report  to  the  satisfaction  of  the  court  that  moneys 
deposited  in  such  company  would  be  safe  and  the  company  should 
be  designated  as  such  depository,  the  court  may  in  its  discretion 
designate  such  company  as  a  deposit  bank  for  such  moneys. 
The  expenses  of  sucn  reference  shall  be  paid  by  the  corporation 
making  the  application,  and  before  ordering  the  reference  the 
court  may  require  a  sufficient  sum  to  pay  such  expenses  to  be 
deposited  in  court. 

Whenever,  bv  order  or ,  judgment,  moneys  are  to  be  brought 
into  court,  ft  shall  be  the  duty  of  the  attorney  on  whose  motion 
the  same  are  to  be  bo  brought  into  court,  to  nle  with  the  county 
treasurer  or  with  the  bank  or  company  to  whom  the  same  are  to 
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It  shall  be  panted  the  proof  of  such  facts  must  be  made 
coQit  in  open  coort  and  a  copy  of  the  eridence  taken 
the  conrt  shall  be  written  ont  and  filed  with  the  jndgment 
The  court  may,  however,  in  case  the  evidence  is  such  that 
iblic  interest  requires  that  the  examination  of  the  witnesses 
Dot  be  public,  exclude  all  persons  from  the  court  room 
the  parties  to  the  action  and  their  counsel  and  the  wlt- 
and  shall  order  such  evidence,  when' filed  with  the  clerk, 
ap  and  exhibited  only  to  the  parties  to  the  action  or  some 
lUy  interested  upon  order  of  the  court. 

73.  Divorce,  Jndflrment  1^7  AefaiUt^  when  arranted. 

jud^ent  by  default  shall  be  fi^ranted  in  an  action  to 

a  marriage  on  the  ground  that  the  party  was  under  the 

legal  consent,  proof  must  be  made  showing  that  the  parties 

hare  not  freely  cohabited  for  any  time  as  husband  and 

after  the  plaintiff  had  attained  the  age  of  consent.     If  the 

is  brought  to  annul  the  marriage,  on  the  ground  that  the 

ff*8  consent  was  obtained  by  force  or  fraud,  the  plaintiff 

libow  that  there  has  been  no  voluntary  cohabitation  between 

ties  as  man  and  wife;  and  if  it  Is  brought  to  annul  a 

^e  on  the  ground  that  the  plaintiff  was  a  lunatic,  proof 

be  produced    showing  that  the  lunacy  still  continues;   or 

\ike  parties  have  not  cohabited  as  husband  and  wife  after  the 

was  restored  to  his  reason. 

74.  Divorce,  answer  In  a4:tlon« 

defendant  in  the  answer  may  set  up  the  adultery  of  the 
or  any  other  matter  which  would  be  a  bar  to  a  divorce, 
atioa,  or  the  annulling  of  a  marriage  contract;  and  if  an 
ii  taken  thereon,  it  shall  be  tried  at  the  same  time  and  in 

le  manner  as  other  issues  of  fact  in  the  cause. 

75.  liesttlmaey  of  children  on  divorce. 

a  complaint  filed  by  a  huaband  for  a  div«rce«  ii  h*  wisbe0 
""^n  the  legitimacy  of  any  of  the  children  of  bis  wife,  the 
>n  that  they  are  or  that  he  believes  them  to  be  illegiti- 
ahall  be  distinctly  made  in  the  complaint.  If,  upon  default, 
k  ahall  be  taken  upon  the  question  of  legitimacy  as  well  as 
the  other  matters  stated  in  the  complaint,  and  if  the  issue 
d  by  a  jury,  an  issue  on  the  question  of  legitimacy  of  the 
ED  shall  be  awarded  and  tried  at  the  same  time. 


78.    Jndamacnt  declarlnuT  nutrrlagre  void,  or  s-rant- 

dlToree  not  to  be  by  default;  copy  of  pleadlnir  or 

■eay  not  to  be  fnrnisned;  Jndffnient  to  be  entered  hy 


judgment    annulling   a   marriage    contract   or   granting   a 

^  or  for  a  separation  or  limited  divorce,  shall  be  made  of 
by  the  default  of  the  defendant;  or  in  the  consequence  of 
[jertect  to  appear  at  the  hearing  of  the  cause,  or  by  consent. 
7  such  case  shall  be  heard  after  the  trial  of  the  issue,  or 

the  coming  in  of  the  proofs  at  a  Special  Term  of  the  conrt; 
Iwbere  no  person  appears  on  the  part  of  the  defendant,  the 
*  of  evidence  in  aaultery  causes  shall  not  be  read  in  public, 
^■um  be  submitted  in  open  court.     No  officer  of  any  court, 

whom  the  proceedings  In  an  adultery  cause  are  filed,  on  or 
^  whom  the  testimony  is  taken,  nor  any  clerk  of  snch  officer, 
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the  company  of  one  copy  of  the  order  authorizing  the  se 
payments  shall  be  sufficient  to  authorize  the  payment  of  s' 
quent  drafts  in  pursuance  of  such  order. 

Rule  70.    GroMii  amn  ftn  payment  of  llfe-eiitate. 

Whenever  a  party,  as  a  tenant  for  life,  or  hy  the  courteat 
in  dower,   is  en^tled  to  the  annual  interest  or   income    of 
sum  paid  into  court  and  invested  in  permanent  securities, 
party  shall  be  charged  with  the  expense  of  investing  such 
and  of  receiving  and  paying  over  the  interest  or  income  the 
but  If  such  party  is  willing,  and  consents  to  accept  a  gross 
in  lieu  of  such  annual  interest  or  income  for  life,  the  same 
be  estimated  according  to  the  then  value  of  an  annuity   of 
per  cent,  on  the  principal  sum,  during  the  probable  life  of 
person,     according    to    the    Carlisle    Table    of    Mortality. 
amend?d   October  24,  1905.) . 

Rule  71.  FeeM  on  Inavliiltlon  of  Innnoyi  apeclnl  ordo 
the  court)  -when  necesaar^y  to  pay  coiita. 

On  the  execution  of  a  commission  of  lunacy,  etc.,  the  coo 
sioners,  for  every  day  they  are  necessarily  employed  in  hei 
the  testimony  and  taking  the  inquisition,  shall  be  entitled  t 
allowance  to  be  fixed  by  the  court;  not  exceeding  ten  dollan 
each  day  to  each  of  such  commissioners. 

Where  the  costs  and  expenses  exceed  $250,  besides  witness 
and  allowances  to  commissioners,  the  committee  shall  not  I 
liberty  to  pay  the  same  out  of  the  estate  in  his  hands,  wit 
a  special  order  of  the  court  upon  notice  to  all  parties  who 
appeared  in  such  proceedings,   directing  such  payment. 

Rnle  72.  Divorce  or  neparatton.  action  fort  referi 
on  default  I  averment*  In  complaints  plalntls  to  l»e 
amined  on  oath. 

When  an  action  is  brought  to  obtain  a  divorce  or  separatio 
to  declare  a  marriage  contract  void,  the  court  shall  in  no 
order  the  reference  to  a  referee  nominated  by  either  partj 
to  a  referee  agreed  upon  by  the  parties,  nor  without  proc 
affidavit  conformable  to  the  rules  relating  to  the  manner 
proof  of  the  service  of  the  summons  and  complaint.  Noth 
appearance  and  retainer  shall  not  be  sufficient  to  excuse 
proof. 

When  the  action  is  for  a  divorce  on  the  firi*ound  of  adul 
unless  it  be  averred  in  the  complaint  that  the  adultery  chi 
was  committed  without  the  consent,  connivance,  privity  or 
curement  of  the  plaintiff;  that  five  years  have  not  elapsed  i 
the  discovery  of  the  fact  that  such  adultery  had  been  commi 
and  that  the  plaintiff  has  not  voluntarily  cohabited  vrith 
defendant  since  such  discovery;  and,  also,  where,  at  the  tin 
the  offense  charged,  the  defendant  was  living  in  adulterous  i 
course  with  the  person  with  whom  the  offense  Is  alleged  to 
been  committed;  that  five  years  have  not  elapsed  since  the^ 
mencement  of  such  adulterous  intercourse  was  discovered 
plaintiff,  and  the  complaint  containing  such  averments  be  vi 
by  the  oath  of  the  plaintiff  in  the  manner  prescribed  by  the 
judgment  shall  not  be  rendered  for  the  relief  demanded  pat 
plaintiff's  affidavit  be  produced  stating  the  above  facts. 

In  an  action  for  a  divorce  or  for  the  annulment  of  a  roai 
where  the  defendant  fails  to  answer,  no  reference  shall  be 
to  take  proof  of  the  facta  statcti  in  the  complaint,  but  bej 
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It  shall  be  granted  the  proof  of  sach  facts  mast  be  made 
ie  court  in  open  coort  and  a  cop7  of  the  eridence  taken 

the  court  shall  be  written  oat  and  filed  with  the  jndgment 

The  court  may,  however,  in  case  the  evidence  is  such  that 

fablic  interest  requires  that  the  examination  of  the  witnesses 

not  be  public,  exclnde  all  persons  from  the  court  room 
\t  the  parties  to  the  iction  and  their  counsel  and  the  wit- 

and  shall  order  such  evidence,  when' filed  with  the  clerk, 
op  and  exhibited  only  to  the  parties  to  the  action  or  some 

7iall7  interested  upon  order  of  the  court. 

\t  78.   Divorce*  Jndflrment  "by  default,  whes  vrantetf. 

)re  judgment  by  default  shall  be  granted  in  an  action  to 

a  marriage  on  the  ground  that  the  party  was  under  the 

legal  consent,  proof  must  be  made  showing  that  the  parties 

to  have  not  freely  cohabited  for  any  time  as  husband  and 

, after  the  plaintiff  had  attained  the  age  of  consent.     If  the 

is  brought  to  annul  the  marriage,  on  the  ground  that  the 

iflTs  consent  was  obtained  by  force  or  fraud,  the  pJaintifF 

ihow  that  there  has  been  no  voluntary  cohabitation  between 

irties  as   man  and  wife;  and  if  it  is  brought  to  annul  a 

ige  on  the  ground  that  the  plaintiff  was  a  lunatic,  proof 

be  produced  showing  that  tne  lunacy  still  continues;  or 

parties  have  not  cohabited  as  husband  and  wife  after  the 

was  restored  to  his  reason, 

7^   J>i-Foree,  answer  la  a4:tlon« 

defendant  in  the  answer  may  set  up  the  adultery  of  the 
ff.  or  any  other  matter  which  would  be  a  bar  to  a  divorce, 
itioB,  or  the  annulling  of  a  marriage  contract;  and  if  an 
is  taken  thereon,  it  shall  be  tried  at  the  same  time  and  in 

le  manner  as  other  Issues  of  fact  in  the  cause. 

Isle  75.   I^esttlmaeT  of  cMldren  oa  dlvoroe. 

On  a  complaint  filed  by  a  husband  foe  a  divorcei  If  h*  wlsbf0 

ivcstion  the  legitimacy  of  any  of  the  children  of  his  wife,  the 

tion  that  they  are  or  that  he  believes  them  to  be  Ulegiti- 

«  shall  be  distinctly  made  in  the  complaint.    If,  upon  default, 

I  shall  be  taken  upon  the  question  of  legitimacy  as  well  as 

the  other  matters  stated  in  the  complaint,  and  if  the  issue 

Jried  by  a  Jury,  an  issue  on  the  question  of  legitimacy  of  the 

Mren  shall  be  swarded  and  tried  at  the  same  time. 


!hil«  70.  Jndvaaent  deelarlngr  marrtaare  void,  or  s-rant- 
a  m  dlvoree  not  to  be  br  default;  copy  of  pleadfnir  or 
MlHoair  ttot  to  be  fvralsaed;  JudffBieat  to  be  catered  by^ 


Bo  Judgment  annullinpr  a  marriage  contract  or  granting  a 
Nrce,  or  for  a  separation  or  limited  divorce,  shall  be  made  of 
luse  by  the  default  of  the  defendant;  or  in  the  consequence  of 
r  neglect  to  appear  at  the  hearing  of  the  cause,  or  by  consent. 
try  such  case  shall  be  heard  after  the  trial  of  the  Issue,  or 
N&  the  coming  in  of  the  proofs  at  a  Special  Term  of  the  court; 
t  where  no  person  appears  on  the  part  of  the  defendant,  the 
ails  of  evidence  in  aaultery  causes  shall  not  be  read  in  public, 
t  diall  be  submitted  in  open  court.  No  ofllcer  of  any  coart, 
9i  whom  the  proceedings  in  an  adultery  cause  are  filed,  on  oi^ 
Sore  whom  the  testimony  is  taken,  nor  any  clerk  of  cruch  officer, 
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either  before  or  after  the  termination  of  this  suit,  shall  pen 
a  copy  of  any  of  the  pleadings  or  testimony,  or  of  the  suh^tai 
of  the  details  thereof,  to  be.talten  by  any  other  person  thai 
party  or  the  attorney  or  qouosel  of  a  party,  who  has  appeared 
the  cause,  without  a  special  order  of  the  court. 

No  judgment  in  an  action  for  a  divorce  shall  be  entered  ezo 
upon  the  special  direction  of  the  oourt. 

Rule  77.  Receiver  of  debtor's  eiitate;  power*  and  diitti 
coiit*. 

Every  receiver  of  the  proper^  and  effects  of  the  debtor  shi 
unless  restricted  by  the  special  order  of  tiie  court,  have  gene 
power  and  authority  to  sue  for  and  collect  all  the  debts,  demai 
and  rents  belonging  to  such  debtor,  and  to  compromise  and  sej 
such  as  are  unsafe  and  of  a  doubtful  character.  He  may  a 
sue  in  the  name  of  a  debtor,  where  it  is  necessary  or  proper  : 
him  to  do  so;  and  he  may  apply  for  and  obtain  an  order 
course  that  the  tenants  of  any  real  estate  belonging  to  the  debt 
or  of  which  he  is  entitled  to  the  rents  and  profits,  attorn  to  si 
receiver,  and  pay  their  rents  to  him.  He  shall  also  be  permiti 
to  make  leases,  from  time  to  time,  as  may  be  necessary,  : 
terms  not  exceeding  one  year.  And  it  shnll  be  his  duty,  with< 
any  unreasonable  delay,  to  convert  all  the  personal  estate  a 
effects  into  money;  but  he  shall  not  sell  any  real  estate  of  1 
debtor  without  the  special  order  of  the  court,  until  after  jui 
ment  in  the  cause.  He  is  not  to  be  allowed  for  the  costs  of  a 
suit  brought  by  him  against  an  fnsolvent  from  whom  he  is  i 
able  to  collect  his  costs,  unless  such  suit  is  brought  by  order 
the  court,  or  by  the  consent  of  all  persons  interested  in  the  fn* 
in  his  hands.  But  he  may,  by  leave  of  the  court,  sell  such  d 
perate  debts,  and  all  other  doubtful  claims  to  personal  proper 
at  public  auction,  giving  at  least  ten  days'  public  notice  of  1 
time  and  place  of  such  sale. 

Rule  78.    ftvltii  by  recel-t-er)  ^oiitii. 

"Whenever  a  receiver,  appointed  under  proceedings  sum 
mentary  to  execution,  shall  apply  for  leave  to  bring  an  actS 
he  shall  present  and  file  with  nis  application  the  written  requ^ 
of  the  creditor  in  whose  behalf  he  was  appointed,  that  sB 
action  be  brought;  or  else  he  shall  give  a  bond  with  Buffici( 
security  and  properly  acknowledged  and  approved  by  the  court, 
the  person  against  whom  the  action  is  to  be  brought,  conditioo 
for  the  payment  of  any  costs  which  may  bo  recovered  agaii 
such  receiver.  And  leave  to  btlng  action  shall  not  be  ^rant 
except  on  such  written  request  or  on  the  giving  of  such  securi 

In  all  other  cases  where  a  receiver  applies  to  the  court  for  lea 
to  bring  an  action,  he  shall  show  in  such  application  that  he  li 
sufficient  property  in  his  actual  possession  to  secure  the  pers 
against  whom  the  action  is  to  be  brought  for  any  costs  which 
may  recover  against  such  receiver;  otherwise  the  court  may  i 
quire  the  receiver  to  give  such  bond  conditioned  for  the  payme 
of  costs,  and  with  such  security  as  is  above  mentioned. 

Rule  79.    Who  may  be  referee. 

Except  in  cases  provided  for  by  section  1011  of  the  Code 
Civil  Procedure,  no  person,  unless  he  is  an  attorney  of  the  coui 
in  good  standing^  shall  be  appointed  sole   referee  for  any  pt 
pose  m  any  pendmg  action  or  proceeding.     Nor  shall  any  per8< 
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ba  appointed  a  referee  who  is  the  partner  of  clerk  of  the  attorney, 
•r  comiaelr  of  the  party  in  whose  behalf  such  application  for  such 
ippointmeat  is  made,  or  who  is  in  any  way  connected  In  business 
pith  such  attorney  or  counsel,  or  who  occupies  the  same  office 
Urith  such  attorney  or  counsel. 

flalc  80.  Seaneatratlon  .of  propertr  9t  corporailoiti 
tkere  motion  for  reoeiver  may  be  madci  remo-vml  of 
eeelTer. 

AU  motions  for  the  sequestration  of  the  property  of  corpora- 

OS,  or  for  the  appointment  of  receivers  thereof,  must  be  made 

the  judicial  district  in  which  the  principal  place  of  business  of 

li  corporations,  respectively,  is  situated,  except  that  in  actions 

taght  by  the  Attorney-General  in  behalf  of  the  people  of  this 

ite,  when  it  shall  be  made  to  appear  that  such  sequestration 

a  necessary  incident  to  the  action,  and  that  no  receiver  has 

eady  been  appointed,  a  motion  for  the  appointment  of  one  may 

nude  in  any  county  within  the  judicial  district  in  which  such 

"'to  is  triable.     No  motion  can  be  made,  or  other  proceeding 

for  the  removal  of  a  receiver,  elsewhere  than  in  the  judicial 

ict  in  which  the  order  for  his  appointment  was  made.    And 

^re  a  receiver  has  been  appointed,  his  appointment  shall  be 

!nded  to  any  subsequent  suit  or  proceeding  relating  to  the 

estate  or  property  in  which  a  receiver  is  necessary. 

Kale  81.    PoTTor  of  reoelver  to  employ  eonniiel. 

No  receiver  shall  have  power  to  employ  more  than  one  counsel, 
scept  under  special  circumstances  and  in  particular  cases  re- 
pinng  the  employment  of  additional  counsel,  and  in  such  cases 
N7  upon  special  application  to  the  court,  showing  such  drcum- 
ttuceg  by  his  petition  or  affidavit,  and  on  notice  to  the  party  or 
NtBon  on  whose  behalf  or  application  he  was  appointed.  This 
Me  ihall  apply  to  all  receivers,  present  and  future;  and  no  allow- 
^  shall  be  made  to  any  receiver  for  expenses  paid,  or  made, 
*f  numrred  in  violation  of  this  rule. 

,  Kale  82.    Bjcamlnatloit  of  a  party  l^ef ore  trial. 

When  an  examination  is  required  under  sections  870,  871,  872 
the  Code  of  Civil  Procedure,  the  affidavit  shall  specify  the 

Mts  and  circumstances  which  show,  in  conformity  with  subdi- 
wa  4  of  section  872,  that  the  examination  of  the  person  is 
Mai  and  necessary. 

^ale  8S.   Covrta  may  make  farther  rales. 

^e  Appellate  Division  In  each  department,  and  the  various 

rts  of  record,  may  make  such  further  rules  in  regard  to  the 

'action  of  business  before  them  respectively,  not  inconsistent 

the  foregoing  rules  as  they  in  their  discretion  may  deem 

K«le  84.  Praetiee  in  eases  aot  eovered  by  these  rales* 

Jn  cases  where  no  provision  Is  made  by  statute  or  by  these  rules 
y  proceedings  shalibe  according  to  the  customary  practice  as  it 
FRDerly  existed  in  the  Court  of  Chancery  or  Supreme  Court,  in 
^  not  provided  for  by  statute  or  by  the  written  roles  of  those 

PBUtl. 
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CARLISLE  TABLE  OF  MORTALITY. 

TclhU  thoiping  the  value  of  an  annuity  of  %\  on  a  single  Ujey  aeoor^ 
ing  to  the  Carlisle  Table  of  Mortality,  at  5  per  cent,  inierett, 
rrfesmt^  ii^  in  X^emral,  Rule  JS'q,  70.       .  , 
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RULBSFOR  COMJt'UTING  THE  VALUE  OF  THE  LIFJ 

ESTATE  OR  ANNUITY. 


'  Calculate  the  intere.«rt  at  5  per  cent,  for  one  year  upon  the  sai 
to  the   jticome  of   which   the   person   is   entitled.     Mnltipiy  tfail 
intere8t  by  the  number  of  years'  purchase  set  opposite  the  p< 
son*s  age  in  the  table,  and  the  ptniduct  is  the  gross  value  of  th^ 
life-estate  of  such  person  in  said  sum. 

106a 


^ 


EXAMPLES. 

Suppose  a  widow's  aee  is  37,  and  she  is  entitled  to  dower  in 
«al  estate  worth  $350.75.  One-third  of  this  is  $116,912/3. 
interest  on  $116.91  for  one  year  at  5  per  cent,  (as  fixed  by  the 
(Ml  Rnle)  is  $5.85.     The  number  of  j'ears*  purchase  which  an 

DQity  of  $1  is  worth  at  the  age  of  37,  as  appears  by  the  table, 

thirteen  years  and  843/1,000  parts  of  a   year,  which  multi- 
~  by  $5.o5,  the  income  for  one  year,  giyes  $80.9o  and  a  frac- 
as the  gross  value  of  he^  right  ot  dower. 

Suppose  a  man  whose  age  is  50  is  tenant  by  the  curtesy  in 
Ik  whole  of  an  estate  wortli  $9,000.  The  annual  Interest  on  the 
Ibd  at  5  per  cent,  is  $450.  The  number  of  years*  purchase 
Wch  an  annuity  of  $1  is  worth  at  the  age  of  50,  as  per  table, 
i  11.660  parts  of  a  year,  which,  multiplied  by  $450,  the  value 
pf  one  year,  gives  $5,247  as  the  gross  value  of  his  life  estate  in 
m  premises,  or  the  proceeds  thereof. 

•  Note. — The  values  in  this  table  are  calculated  on  the  suppo- 
■&m  that  the  annuities  are  payable  yearly,  first  payment  due 
•»  year  hence.  These  values,  with  those  for  joint  and  survi- 
torship  life  interest,  may  be  found  in  "  Commutation  Tables  for 
i«Bt  Annuities  and  Survivorship  Assurances  Based  on  the  Car- 
Ue  Mortality,  by  David  Chisholm."  London*  Charles  &  Edwin 
Uftoo,  1^8. 
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INDEX  TO  RULES  OF  PRACTICE. 


(Tbe  referencea  are  to  the  numben  of  the  niUs.) 

liMlraion  of  attorney*  i  Bole. 

certificates  on   • ••••••••••»«» 1 

|lU«Tlts 

L  TO  Lf«  folioed  and  iodorsed   ■•••••..« 

f  «r  merlU   ., 

f.-r  order  extending  time 24 

««  ex  parte  application,  statement  as  to  prevlons  application ,  25 

'    M  motion  to  change  venue 48 

'.   to  entitle  guardian  to  compensation   60 

!kKrecmeii.tst 

I    Mveen  parties  or  attorneys,  to  be  in  writing  , 11 

r legations  I 
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lUownnees 

[   ipplications    for    additional 46 

'   «f  time,  for  counsel 47 


en 

la  action  for  dlrorce •  •  74 

Ippeali 

to  Appellate  DItIsIoq,  papers  on,  vbere  filed  2 

to  be  placed  on  calendar,  in  what  order  39 

CtUure  of  appellant  to  appear   80 

papers  on,  to  be  fumiahed  by  appellant 41 


mces 

eatry  of 9 

bflnre  of  appellant  to  malce 89 
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lieatloni 

n  parte,   affldarlts  on,   to  contain  statement  aa  to  previous  applica- 

tUm * • fiS 

f«r  jQdgment,  on  failure  to  anawer  *.    20 


brest: 

•rder  of,  petition  and  afBdavit  on,  to  be  filed  « 4 

mends  for  granting,   to  be  stated  in 18 

tf  defendant  is  under,  caae  preferred  , 80 

fement•s 

»rtgage  to  be  filed  or  recorded  before  conveyance  on  foreclosure..  68 
mentnt 

on  or  afBdarlta  on,  to  be  filed  4 

!  fnunds  to  he  stated   18 

!  tf  property  of  defendant  la  held  under,  case  preferred 80 

|ttorne7VS 

admlasfon  of 1 

''ertlfleates.  where  filed' .- k  .<*•.. « • . . .' wii  •  1 

not  to  be  surety  ou  nndertahlng .4..  6 
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INDEX  TO  GENBBAL  RULBS  OF  PRAGTIOB. 

Bu^lnatloBx  Bole, 

of  a  party  before  trial • ••• flB 

kxceptionfls 

'   to  be  foUoed  and  Indorsed 19 

vheo  zoade , •••••.••,••»»  ^. 

vbeQ  serred ••., 82 

,   aiQeDdments  and  settlement  of 82 

i  bill  of  evidence  in 84 

Likibltes 

I  ast  to  be  printed  at  length ••»...•». ^ 84 

■silos 

;    in  pleadings,  etc.,  to  be  numbered 19 


Plsre< 


I    re 


closure  t 

of  mortgage,  reference  on  fallora  to  answer  ..i •« 00 

Jadgment,  on  failure  to  answer • 00 

jadgment  for  sale  on,  what  to  contain 01 

euplns  moncTs  arising  from  sale   .,  01 

notice  of  ataj  under  Judgment  for  ...,.  07 


rdls»n  ad  litem  t 

requirements  for 40 

appointment  of 49 

dotles  of ^ 60 

;    fompenaatlon  of ,. 00 

bond  of,   before  receiving  proper^ 61 

tppalntment  of  general 62 

bead  of   general • 04 

bond  of  special   • 07 

Babttual  dmnlutrdUi.    (See  Infants.) 

Utotn.    (See  Infants.) 

hfaatt 

gaanlian   ad  litem    •.»..* •...f 49 

Koardlan,  general .' ,,  82 

xaardlan,  special ; 67 

age  of.  to  be  ascertained  by  covrt 63 

property  of,  to  be  ascertained  by  court ..«.-»...  09 

ale  of  real  estate  of   66 

proc^^a  of.   to  be  brought  Into  court   68 

paid  to  general  guardian 09 

petition  for  payment  of  proceeds  . . .  ^ .  * 00 

InJwMctions 

boDds.  petitions  and  aflBdayits  to  be  filed  4 

snrands  for  granting,  to  be  stated  In 18 

bqwestiif 

viien  taken •«.. 28 

lat  erroirattor  leo  t 

serrlce  and  settlement  of 20 


entxy  and  docketing  of 8 

to  be  folloed  and  Indorsed 19 

on  failure  to  answer,  application  for  , .».  20< 

on  failure  to  answer  in  mortgage  foreclosure  proceedings ...•  60 

for  sale  on  foreclosure,  what  to  contain  01 

for  paying  money  Into  court  tn  he  filed  with  county  treasurec  a*  bank.  68 

dirorce,  when  granted  by  default   « 78 

'■stices: 

return  on  appeal  .   , 40 

Lttmieyt 

fees  OB  tnqnlaltion  of  •. .71 
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IiUitatlea.     (See  Infants.)  1 

Marrlave,  ammlmeiit  of.     (See  DiTorce.) 

]ff«rlt«t  BVM 

affldarlt  of  .  . , .7  M 

.  t 

l^ald  Into  coart,  deposit  of «« M 

'    order  for  payment  of,  oat  of  coart • •••>•« W 

expense  of  Investment  of , • TO 

gross  sam  In  payment  of  life  estate  In ••  VB 

Motions  t 

papers  to  be  specified  in  order  II 

non-enumerated,  certified  copies  of  papers S 

to  strike  out  irrelevant  matter 22 

for  new  trial 31 

notice  of 37 

enumerated,   what   are  38 
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papers  famished  at  Special  Term  40 
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to  amend  Justice's  return  on  appeal,  when  to  be  noticed 48 

on  appeals,  time  allowed  counsel  47 

for  appointment  of  receiver  80 
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to  be  filed  or  recorded  before  conveyance  on  foreclosare 83 

Mortffavc  foredoanre*     (See  Foreclosare.) 
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(See  Motions.) 
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when  filed ..•••• 88 
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Ovdert 

on  motion  to  specify  papers ••  8 

granting  application  for  discovery  of  books  and  papers • 1ft 

to  operate  as  a  stay  of  proceedings   •••  16 

extending  time,  affidavit  on  24 

granted  on  petition  ....t^.. •••••••••  27 

to  show  cause,  where  returnable,  effect  of,  etc ••  8T 

on  appeal,  time  allowed  counsel   47 

to  stay  proceedings  on  change  of  venae •..*•  48 

for  payment  of  money  out  of  coart»  bow  made 88 

Papers  s 

where  filed 2 
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on  motion,  how  filed 8 

to  be  specified  in  order , •••••••••  8 

discovery  of •  •  14 
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order  to  operate  as  a  stay  of  proceedings  ••  18 
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Mgment  for,  on  mortgage  foreclosure   61 
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ktlOBt 

setloa  for.    (Bee  Dirorce.) 


^'i 

9i  ssonmons,  proof  of,  how  made 18 

poof  of,  not  required  when  made  by  sheriff  18 

m  aethMW  for  divorce    *^ 

111 


INDEX  TO  GENERAL  BtlLES  OF  PEACTICB. 


1^ 


■crricc  of,  bow  mid«  ., 


Bnprrinp  Oaartt 


ilJnpiiBiiicin  at,  OB  ule  of  Diart|i(e<l  pnmtMi  . 

rIgliiB  uf  i»Hl«i  10,  bow  mioerialnea  

SnrrvKKtRB'  Ooarlsi 


muplBlnt  dismlued  on  oeilKt  to  brine  t""*  ft  t*ct  to... 

Trait  pompan}') 

uppllrdiinn  tor  depodt  at  moMj  paid  Into  rosrt   

■cixiuDt?  or,  far  none;  depoitted  with  

Ja  n''fi..j,B  or  BpeclBl  proceeding!  to  be  filed............... 

how  I'p.vsd  or  "imo"«d^""!!!!!!;!"!i;!!".'";"!!! 

Vfttne-memi 


:::ri 


™nmlllni  alleDdlDM  0(.  nnder  depoijtloiu^iiitblil  Btetl 


Writ) 

liui*' 


CODE  OF  CIVIL  PROCEDURE 


» 


THE 

^ode  of  Civil  Procedure  ^  ^ 

of  the  ■    ^ 

j 

STATE  OF  NEW  YORK. 


AN    ACT 

|(elatinfi:    to   Courts,  Officers   of   Justice,  and 

Civil  Proceedings. 

PikasED  June  2, 1876 ;  th\<6e-flf  the  being  presetil 

The  People  of  the  State  of  New  York,  represented  in  Senate 
M  AsfenMy,  do  enact  as  follows, 

CHAPTER  I. 
Scaeral  Provisions  relating  to  Courts,  and  the  Mem- 
bers and  Officers  thereof. 

IRLS   1. -Th«  Coarta  of  the  Stst«;  th«ir6«Beral  Powers  siid  Attribntea, 
I  mad  G«B«ral  Kef  alatloaa  partalolnf  to  the  Dxereite  thereof. 

PILC  II.— ProTlaloaa  of  General  Appllcatioa,  relating  to  the  Jadges,  and  rer^ 
[  tain  other  Ofleora  of  the  Gonrta. 

TIT  LB  I. 

ikd  oooits  of  the  State ;  their  general  powers  and  attributes, 

tnd  general  regulations  pertaining  to  the  exercise  thereof. 

'AitSda  1.  Eaameration  and  claaBlflcation. 

k  2.  General  powers  and  attributee  of  the  courts. 

3.  Mlacenaneooa  proTlalons  relating  to  the  aittlngs  of  the  eoorti. 

I  ABTIGLE  FIBST. 

Enumeration  and  classification, 

ice.  1.  GoorU. 

2.  Coarts  of  record  ennmerated. 

3.  Courts  not  of  record. 

4.  General  proTialona  as  to  JurladlctlMi,  etc. 

f  1.  Oovrtn. 

The  courts  referred  to  in  this  act,  are  enumerated  in  the  next 
two  «^'tioiis. 


^^-4  COURTS.  cl.tl. 

i  2.  [Am*d,  1886-1887.]     Courts  of  record  enanierf»ted« 

Bach  of  the  following  courts  of  the  State  is  u  court  of  recor<< 

1.  The  court  for  the  trial  of  impeachments. 

2.  The  court  of  appeals. 

3.  The  appellate  diyision  of  the  snpreme  court  in  each 

partment. 

4.  The  supreme  court. 

5.  The  court  of  general  sessions  of  the  peace  in  and  for 

city  and  county  of  New  York. 

6.  The  city  court  of  Long  Island  City. 

7.  The  city  court  of  Yonkers. 

8.  A  county  court  in  each  county,  except  New  York, 

9.  The  city  court  of  the  city  of  New  York. 

10.  The  mayor's  court  of  the  city  of  Hudson. 

11.  The  recorder's  court  of  the  city  of  tJtica. 

12.  The  recorder's  court  of  the  city  of  Oswego. 

13.  The  justices'  court  of  the  city  of  Albany.* 

14.  A  surrogate's  court  in  each  county. 

15.  The  court  of  claims. 

Oo.  Proc.,  part  of  1 9 ;  2  R.  L.,  181S,  1 8 ;  3  R.  8.  318,  H  4  and  9 ;  L.  1844,  ch.  St9.  f  l 
1848.  ch.  S74.  i  1,  am'd  L.  1849.  ch.  1S4 ;  3  R.  S.  94b  U  1-A ;  L.  1821.  cb.  47,  and  acts  am 
log  same ;  L  18S4.  cb.  96 :  L.  1849,  cb.  125  :  L.  188.  ch.  218 ;  L.  1871,  ch.  461.  |4 :  L.  i87t 
&T.  and  Id.,  ch.  866.  i  1 ;  L.  1878.  eh.  61 ;  L  1874,  ch.  171 :  L.  1875,  ch.  68 ;  L.  18BS»  cb. 
L.  1897,  ch.  d6.   In  effect  Karch  9. 1897. 

S  8.   [Am'd,  188S.]    Courts  not  of  record. 

Each  of  the  following  courts  of  the  State  is  a  court  not 
record : 

1.  Courts  of  justices  of  the  peace  in  each  town,  and  in  cert 

cities  and  Tillages. 

2.  Courts  of  special  sessions  of  the  peace  in  each  town,  an<3 

certain  cities  and  Tillages. 

3.  The  district  courts  in  the  city  of  New  York. 

4.  The  police  courts  in  certain  cities  and  Tillages. 

5.  The  justices'  court  of  the  city  of  Troy.f 

6.  The  municipal  court  of  the  city  of  Rochester. 

7.  The  municipal  court  of  the  city  of  Syracuse. 

8.  The  municipal  court  of  the  city  of  Bufifnlo. 

.Co.   Proo.,   S  9;   L.   1834,   ch.   271,  and  acts  amending  the  same    (8  R. 
6th  ed.,  417);   L.   1872,   ch.  129,4§  11;  L.  1876,  ch.  196;  U   1895,   ch.  946, 

8  4.   [Am'd,   1877.]    General  provision   as  to   Jnrladletii 
etc. 

Each  of  those  courts  shall  continue  to  exercise  the  jurisdict 
and  powers  now  Tested  in  it  by  law,  according  to  the  course  s 
practice  of  the  court,  except  as  otherwise  prescribed  in  this  ad 
Go.  Proc.,  S  10,  and  part  of  S  469. 

•  Name  changed  to  "  City  Court  of  Albany,"  L.  1884,  ch.  122. 
tlfame  changed  to  "  City  Court  of  Troy,"  L.  1900,  ch.  25a 
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article:  sbscond. 

General  powers  and  attributes  of  the  courts, 

K.    &  The  sit  tins  of  courts  to  be  pablic. 

6w  Coartii  not  to  sit  on  Sanday,  except  In  special  cases. 

7.  General  powers  of  courts  of  record. 

j$,  Crlskinai  coutempts  defined. 

I        9.  Pimlsbmeut  for  criminal  contempts. 

10.  Sucb   contempts  in  view  of  court;  bow  punlsbed,  etc 

11.  Requisites  of  commitment. 
I      IS.  Prei^Nling  sections  limited. 

'      13.   lAdletment,  if  offence  is  Indictable. 

14.  Contempts;  punishable  civilly. 

15.  No  punishment  for  non-payment  of  interlocutory  costs. 

16.  Id.:   money  due  upon  a  contract. 

17.  Rales  of  courts  of  record,  how  made  and  revised. 

18.  Rules  to  be  published. 

I       19.  Courts  to  order  calendar  printed. 

I       TO.  Rxpense  to  be  a  county  charge. 

21.  Certain  papers  may  be  destroyed. 

22-  Writs,  etc.,   in  name  of  the  people,  and  in  English;  abbreviations. 

23.  Id.;   tp«te  and  n^turn. 

24.  Id. :  to  be  subscribed  or  Indorsed;  when  error,  etc.,  not  to  yitiate. 

25.  No   discontinuance  by  reason  of  vacancy,  etc. 

28.  In    New-Tork.   and  Brooklyn   continuance  of  proceedings  commenced 
before  judges. 

2T.  ProTlsiona  respecting  the  seals  of  courts. 
\       28L  S4?als  of  counties. 
'        29.    [Repealed.] 

30.  New   seals. 

IS.  [Ain*d,  1879.]    Tbe  tAtUmgrn  ot  eonrta  to  be  publio. 

The  sittings  of  every  court  within  this  State  shall  be  public, 
tad  every  citizen  may  freely  attend  the  same,  except  that  in  all 
proceedings  and  trials  in  cases  for  divorce,  on  account  of  adultery, 
Bcduction,  abortion,  rape,  assault  with  intent  to  commit  rape, 
dim  nal  conversation,  and  bastardy,  the  court  may,  in  its  dis- 
cretion, exclude  therefrom  all  persons  who  are  not  directly  inter- 
Mted  therein,  excepting  jurors,  witnesses  and  officers  of  the  court. 

3  Q.  S.  274.  5  1  (3  R.  S.»  5th  ed..  465;  2  Edm.  2M). 

i  6.  [Aaa'dy  1900.]  Courts  not  to  alt  on  Sunday,  except  In 
si^eclnl  csmeii. 

• 

;    A  court  shall  not  be  opened,  or  transact  any  business  on  Sun- 

^4ay,  except  to  receive  a  verdict  or  discharge  a  jury.    An  adjourn- 

lant  of  a  court  on  Saturday,  unless  made  after  a  cause  has  been 

itMunitted  to  a  jury,  must  be  to  some  other  day  than  Sunday. 

'  Bat  this  section  does  not  prevent  the  exercise  of  the  jurisdiction 

1  fi  I  magistrate,  where  it  is  necessary  to  preserve  the  peace>  or, 

I m  t  criminal  case,  to  arrest,  commit  or  discharge  a  person  charged 

vith  an  offense,  or  the  granting  of  an  injunction  order  by   a 

Wic>»  of  the  -supreme  court  when  in  his  judgment  it  is  neces- 

ofy  to  prevent  irremediable  injury  or  the  service  of  a  summons 

viUi  or  without  a   complaint  if  accompanied   by   an   injunction 

order  and  an  order  of  such  justice  permitting  service  on  that  day. 

H,  I  7;  L.  1900»  ch.  135.     In  effect  Sept.  1,  1900. 

I  7.  General  povrere  of  courts  of  record. 

A  court  of  record  has  power: 

1.  To  issue  a  subpoena,  requiring  the  attendance  of  a  person 
found  in  the  State,  to  testify  in  a  cause  pending  in  that  court; 
subject,  however,  to  the  limitations  prescribed  by  law,  with  re- 
spect to  Uie  portion  of  the  State  in  which  the  process  of  a  local 
coart  of  record  may  be  served. 
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2.  To  administer  an  oath  to  a  witnessi  in  the  exercise  of  t 
powers  and  duties  of  the  court. 

3.  To  devise  and  malKe  new  process  and  forms  of  proceedini 
necessary  to  carry  into  effect  the  powers  and  jurisdiction  pc 
sessed  by  it. 

3  R.  8.  276.  i  1  (3  R.  8.,  5th«<l.,  468;  2  Edm.  287). 

S  8.  Crimiiuil  contempts  defined. 

A  court  of  record  has  power  to  punish  for  a  criminal  contemg 
a  person  guilty  of  either  of  the  following  acts,  and  no  others; 

1.  Disorderly,  contemptuous,  or  insolent  behavior,  committc 
during  its  sitting,  in  its  immediate  view  and  presence,  and  direct) 
tending  to  interrupt  its  proceedings,  or  to  impair  the  respect  dt 
to  its  authority. 

2.  Breach  of  the  peace,  noise,  or  other  disturbance,  direct! 
tending  to  interrupt  its  proceedings. 

3.  Wilful  disobedience  to  its  lawful  mandate. 

4    Resistance  wilfully  offered  to  its  lawful  mandate. 

5.  Contumacious  and  unlawful  refusal  to  be  sworn  as  a  wij 
ness;  or,  after  being  sworn,  to  answer  any  legal  and  proper  intei 
rogatory. 

6.  Publication  of  a  false,  or  grossly  inaccurate  report  of  its  ^ro 
ceedings.  But  a  court  cannot  punish  as  a  contempt,  the  publica 
tion  of  a  true,  full,  and  fair  report  of  a  trial,  argument,  decisioi] 
or  other  proceeding  therein. 

Id.,  1 10. 

9  9.  Pnnlabnient  for  criminal  contempts. 

Punishment  for  a  contempt,  specified  in  the  last  section,  ma^ 
be  by  fine,  not  exceeding  two  hundred  and  fifty  dollars,  or  by  im 
prisonment,  not  exceeding  thirty  days,  in  the  jail  of  the  connt] 
where  the  court  is  sitting,  or  both,  in  the  discretion  of  the  court 
Where  a  person  is  committed  to  jail,  for  the  non-payment  of  sud 
a  fine,  he  must  be  discharged  at  the  expiration  of  thirty  days; 
but  where  he  is  also  committed  for  a  definite  time,  the  thirty  dayi 
must  be  computed  from  the  expiration  of  the  definite  time. 

Id..  111. 

I  lO.  Snch  contempts  In  vle-vr  of  conrtf  hoir  punished,  ete 

Such  a  contempt,  committed  in  the  Immediate  view  and  pres- 
ence of  the  court,  may  be  punished  summarily;  when  not  so  com- 
mitted, the  party  charged  must  be  notified  of  the  accusation,  and 
have  a  reasonable  time  to  make  a  defence. 

Id..  1 12. 

9  11.  Reanlsltes  of  commitment. 

Where  a  person  is  committed  for  such  contempt,  the  particnJai 
cironmMtances  of  his  offence  must  be  set  forth  in  the  mandate  of 
commitment. 
Id.,  1 18. 

I  12.  PreeedlnflT  sections  limited. 

The  last  four  sections  do  not  extend  to  a  special  proceeding  to 
punish  a  person,  in  a  case  specified  in  section  14  of  this  act 

Id.,  i  14. 

I  18.  Indlctnient,  If  offence  Is  Indictable. 

Punishment  for  a  contempt,  as  prescribed  in  this  article,  does 
not  bar  an  indictment  for  the  same  offence;  but  where  a  person 
who  has  been  so  punished  is  convicted  on  such  an  indictment,  the 
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court,   in  sentencing  him,  mast  take  into  consideration  the  pre- 
▼iouB  punishment. 

7R.S   C76. 115. 

I  14.   Contempts  pnntsliable  clvlllr* 

A  court  of  record  has  power  to  punish,  by  fine  and  imprison- 
ment, or  either,  a  neglect  or  violation  of  duty,  or  other  misconduct, 
fey  which  a  right  or  remedy  of  a  party  to  a  civil  action  or  special 
proceedtni;,  pending  in  the  court  may  be  defeated,  impaired,  im- 
peded, or  prejudiced,  in  either  of  the  following  cases: 

1.  An  attorney,  counsellor,  clerk,  sheriff,  coroner,  or  other  per- 
i»*n,  in  any  manner  duly  selected  or  appoiuted  to  perform  a  ju- 
dicial or  ministerial  servic*e,  for  a  misbehavior  in  his  office  or 
trast,  or  for  a  wilful  neglect  or  violation  of  duty  therein;  or  for 
diisobedienee  to  a  lawful  mandate  of  the  court,  or  of  a  judge 
tkereof,  or  of  an  officer  authorized  to  perform  the  duties  of  such 
I  jud^e. 

2.  A  part  J-  to  the  action  or  special  proceeding,  for  putting  in 
&iitious  bail  or  a  fictitious  surety,  or  for  any  deceit  or  abuse  of  a 
Qtandate  or  proceeding  of  the  court. 

3.  A  party  to  the  action  or  special  proceeding,  an  attorney, 
counsellor,  or  other  person,  for  the  non-payment  of  a  sum  of 
aoney,  ordered  or  adjudged  by  the  court  to  be  paid,  in  a  case 
where  by  law  execution  cannot  be  awarded  for  the  collection  of 
sarh  sum;  or  for  any  other  disobedience  to  a  lawful  mandate  of 
the  court. 

4.  A  person,  for  assuming  to  be  an  attorney  or  counsellor,  or 
other  ofDt'cr  of  the  court,  and  acting  as  such  without  authority; 
for  rescuing  any  property  or  person  in  the  custody  of  an  officer, 
by  virtue  of  a  mandate  of  the  court;  for  unlawfully  detaining,  or 
fraudulently  and  wilfully  preventing,  or  disabling  from  attouding 
or  testifying^  a  witness,  or  a  party  to  the  action  or  special  pro- 
ceeding, while  f^oing  to,  remaining  at,  or  returning  from,  the 
Rtting  where  it  is  noticed  for  trial  or  hearing;  and  for  any  other 
onlawf ul  interference  with  the  proceedings  therein. 

5.  A  person  subpoenaed  as  a  witness,  for  refusing  or  neglecting 
to  obey^  the  subpoena,  or  to  attend,  or  to  be  sworn,  or  to  answer 
18  a  witness. 

C  A  person  duly  notified  to  attend  as  a  juror,  at  a  term  of  the 
wnrt,  for  improperly  conversing  with  a  party  to  an  action  or 
Bpedal  proceeding,  to  be  tried  at  that  term,  or  with  any  other 
person,  m  relation  to  the  merits  of  that  action  or  special  proceod- 
tag:  or  for  receiving  a  communication  from  any  person,  in  rela- 
tion to  the  merits  of  such  an  action  or  special  proceeding,  without 
Qomediately  disclosing  the  same  to  the  court. 

7.  An  inferior  magistrate,  or  a  judge  or  other  officer  of  an  in- 
ferior court,  for  proceeding,  contrary  to  law,  in  a  cause  or  matter, 
▼hich  has  been  removed  from  his  jurisdiction  to  the  court  in- 
Bictlng  the  punishment;  or  for  disobedience  to  a  lawful  order  or 
other  mandate  of  the  latter  court. 

8.  In  any  other  case,  where  an  attachment  or  any  other  pro- 
weding  to  punish  for  a  contempt,  has  been  usually  adopted  and 
practiced  in  a  court  of  record,  to  enforce  a  civil  remedy  of  a  party 
to  an  action  or  special  proceeding  in  that  court,  or  to  protect  the 
right  of  a  party. 

SB  S.  S34.  Parts,  ch.  8.  Ut.  IS,  1 1  (3  R.S.,  fsthed.,  W9;  2  Edm.  r.S2). 
I  16.  [Ant'dy  1R77.]  No  punliiliineiit  for  non-payment  of  in- 
terloevtorjr  eo«tM. 

But  a  person  shall  not  be  arrested  or  imprisoned,  for  the  non- 
payment of  costs,  awarded  otherwise  than  by  a  final  judgment,  or 
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ft  final  order,  made  in  a  special  proceeding  instituted  by  State 
writ,  except  where  an  attorney,  counsellor,  or  other  officer  of  the 
court,  is  ordered  to  pay  costs  for  misconduct  as  such,  or  a  witness 
is  ordered  to  pay  costs  on  an  attachment  for  non-attendance. 

L.  1847,  ch.  8JU.  12  (3R.  8.,  5tb  ed.,  176;  4£dm.  C3u). 

S  16.  Id.}  money  due  npon  a  contract. 

Except  in  a  case  where  it  is  otherwise  specially  prescribed  by 
law,  a  person  shall  not  be  arrested  or  imprisoned  for  disobedience 
to  a  judgment  or  order,  re<|uiring  the  payment  of  money  due  upon 
a  contract,  express  or  implied,  or  as  damages  for  non-performance 
of  a  contract. 

L.  ini,  oh.  S60,  i  1  (3  R.  8.,  5th  ed.,  126;  4  Edm.  465),  am'd. 

f  17.  [Am'd,  1896.]  Rale*  of  conrts  of  record,  hour  maAo 
and  revised. 

The  justices  assigned  to  the  appellate  division  of  the  supreme 
court  snail  meet  in  convention  at  the  capitol  in  the  city  of  Albany, 
on  the  fourth  Tuesday  in  October,  eighteen  hundred  and  ninety- 
five,  and  at  least  every  second  year  thereafter.  They  must  also 
meet  from  time  to  time  at  the  same  place  whenever  called  to- 
gether by  at  least  five  of  said  justices  at  a  time  to  be  fixed  in  the 
said  call,  a  copy  of  which  shall  be  delivered  at  least  one  week 
before  the  time  fixed  to  the  presiding  justice  of  each  department. 
The  convention  must  establish  rules  of  practice  not  inconsistent 
with  this  act  which  shall  be  binding  upon  all  the  courts  in  this 
State  and  all  the  judges  and  justices  thereof,  except  the  court  for 
the  trial  of  impeachments  and  the  court  of  appeals.  A  majority 
of  the  members  of  such  convention  shall  constitute  a  quorum. 
The  rules  thus  established  are  styled  in  this  act  "  the  general 
rules  of  practice."  The  convention  shall  have  power  to  appoint 
and  remove  a  reporter;  and  must  also  adopt  a  seal  for  each  de- 
partment of  the  appellate  division  of  the  supreme  court.  A  de- 
scription of  each  of  the  seals  specified  in  this  section  must  be 
deposited  and  recorded  in  the  office  of  the  secretary  of  State  and 
must  remain  of  record.  The  expense  of  such  seals  must  be  paid 
from  the  State  treasury. 

L.  1899,  ch.  946. 

9  18.  Rales  to  be  published. 

A  rule  thus  established,  or  a  general  rule  or  order  of  the  court 
of  appeals,  does  not  take  effect,  until  it  has  been  published  in  the 
newspaper  published  at  Albany,  in  which  legal  notices  are  re- 
quired by  law  to  be  published,  once  in  each  week  for  three  suc- 
cessive weeks. 

L.  1847,  ch.  470. 1 4  (8  R.  8..  6th  ed.,  963;  4  Edm.  SBi) ;  L.  189?i.  cb.  94«. 

S  19.  [Am'd,  189S.]    Oonrts  to  order  calendar  printed. 

The  supreme  court  or  a  county  court  may,  from  time  to  time, 
by  order,  require  the  clerk  to  cause  to  be  printed  for  the  use  of 
the  members  and  officers  thereof,  the  necessary  copies  of  the 
calendar  of  causes,  prepared  for  a  term  of  the  court.  But  this 
section  does  not  apply  to  the  city  and  county  of  New  York. 

L.  1899.  ch.  946. 

I  ao.  [Ani*dy  1809.]    Bxpense  to  be  a  coanty  charsre. 

The  expense  of  printing  the  copies  of  the  calendar  for  a  term, 
shall  be  a  charge  upon  the  county  in  which  the  term  is  held;  and 
must  be  audited,  allowed,  and  paid,  by  the  board  of  supervisors 
thereof,  in  like  manner  as  other  contingent  county  charges,  except 
that  the  expense  of  printing  the  copies  of  the  calendars  for  the 
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terms  of  the  appellate  diyision  of  the  supreme  court  which  shall 
tie  a  charge  upon  the  State  and  shall  be  audited  by  the  comptroller 
lad  paid  out  of  the  treasury  of  the  State. 

L.  mas,  ch .  &23.    In  effect  Sept.  1 ,  1699. 


f  21.  [Asn'dt  1805.]    Certain  papers  nkm,y  be  destroyed. 

The  appellate  division  of  ttie  supreme  court,  in  any  department, 
■ay,  by  order  made  at  any  term  thereof,  direct  a  county  clerk  to 
destroy  any  of  the  following  papers,  now  filed,  or  hereafter  to 
;le  filed  in  his  office,  which  the  court  deems  to  hare  become  use* 
;1b.<,  to  wit:  pleadings,  or  copies  of  pleadings  furnished  for  the 
■e  of  the  court;  jury  panels;  returns  of  inferior  courts,  which 
litre  been  embodied  in  judgment-records  or  judgment-rolls;  inn- 
leppers'  licenses,  ten  years  old;  and  returns  of  election  district 
onrassers,  twenty  years  old,  which  have  been  copied,  {pursuant 
to  law.  into  books  preserved  in  his  office.  But  this  provision  does 
tf^  authorize  the  destruction  of  a  judgment-roll,  or  a  paper  in- 
orporated  or  necessary  to  be  incorporated  into  a  judgment-roll. 

L.  Se.  eb.  »M. 


|2aB.  IVrlte,  etc.,  in  name  of  the  people,  and  in  Baarlliihi 
•MreYlatioaa. 

Except  where  it  is  otherwise  specially  prescribed  by  law,  a  writ 
■r  other  process  must  be  in  the  name  of  the  people  of  the  State, 
nd  each  writ,  process,  record,  pleading  or  other  proceeding  in  a 
foart,  or  before  an  officer,  must  be  in  the  English  language,  and, 
ukss  it  is  oral,  made  out  on  paper  or  parchment,  in  a  fair  legible 
ckaracter.  in  words  at  length,  and  not  abbreviated.  But  the 
fniper  and  known  names  of  process,  and  technical  words,  may  be 
expressed  in  appropriate  language,  as  now  is,  and  heretofore  has 
been  customary;  such  abbreviations  as  are  now  commonly  em- 
litoyed  in  the  English  language  may  be  used;  and  numbers  may 
W  expressed  by  Arabic  figures,  or  Roman  numerals,  in  the  cus- 
tomary manner. 

2  a.  8.  tS\  us  and  9  (S  K.  S.,  Bth  ed.,  4Si;  2  Bdm.,  29S),  oonfloUdated. 

1  23.  Id.;  tenter  and  return. 

A  writ  or  other  process  issued  out  of  a  court  of  record,  must 
^  tested,  except  where  it  is  otherwise  specially  prescribed  by 
hir,  in  the  name  of  a  judge  of  the  court,  on  any  day;  must  be  re- 
tamable  within  the  time  prescribed  by  law;  or,  if  no  time  is  pre- 
ifribed  by  law,  within  the  time  fixed  by  the  court,  and  therein 
•pecified  for  that  purpose;  and  when  returnable,  must,  together 
»ith  the  return  thereto,  be  filed  with  the  clerk,  unless  otherwise 
ipmally  prescribed  by  law. 

3R.  8.  2»,  1 9;  L.  1S47.  ch.  2R0, 1 57;  L  1847,  ch.  470.  i  4S. 

|M.  Id.;  to  be  anbscrtbed  or  Indorsed |  when  error,  etc., 
Bot  to  ▼Itiate. 

A  writ  or  other  process,  issued  out  of  a  court  of  record,  must, 

feefore  the  delivery  thereof  to  an  officer  to  be  executed,  be  sub- 

•crihed  or  indorsed  with  the  name  of  the  officer  by  whom,  or  by 

whwe  direction  it  was  granted,  or  the  attorney  for  the  party,  or 

the  person  at  whose  instance  it  was  issued.    A  writ  or  other  pro- 

«9i  thus  subscribed  or  indorsed,  is  not  void  or  voidable,  by  reason 

of  having  no  seal  or  a  wrong  seal  thereon,  or  of  any  mistake  or 

omission  in  the  teste  thereof,  or  in  the  name  of  the  clerk,  unless 

it  was  issued  by  special  order  of  the  court. 

u. 
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ifi  25-30  SEALS  OF  COURTS.  c.  1, 1. 1.  a. 

(  25.    [Ant'd,   1877«]     No   discontlnnitiice   by   reason   of   vi 

An  acti9n  or  special  proceeding,  civil  or  criminal,  in  a  court  < 
record,  is 'not  discontinued  by  a  vacancy  or  change  in  the  jadg< 
of  the  court,  or  by  the  re-election  or  re-appointiuent  of  a  judgi 
but  it  must  be  continued,  heard  and  determined,  by  the  court,  i 
constituted  at  the  time  of  the  hearing  or  determination.  After 
judge  is  out  of  office,  he  may  settle  a  case  or  exceptions,  or  mah 
any  return  of  proceedings,  had  before  him  while  he  was  in  offlo 
and  may  be  compelled  so  to  do,  by  the  court  in  which  the  actio 
or  special  proceeding  is  pending. 
2  R.  S.  27J,  1 2. 

f  20.  In  Ne^r-York,  and  Brooklyn,  continuance  of  yn 
oeedlnflTM  commenced  before  Juclgren. 

In  the  city  nnd  county  of  New-York  and  in  the  county  of  King 
a  special  proceeding  instituted  before  a  judge  of  a  court  of  recon 
or  a  proceeding  commenced  before  a  judge  of  the  court,  out  < 
court,  in  an  action  or  special  proceeding  pending  in  a  court  < 
record  may  be  continued  from  time  to  time,  before  one  or  moi 
other  judges  of  the  same  court,  with  like  effect,  as  if  it  had  bee 
instituted  or  commenced  before  the  judge,  who  last  hears  tl 
same,    (See  §  771,  post.) 

S  27.  [Ant*d,  189B.]  ProvlMlons  respectlnff  the  aealii  « 
oourte. 

The  seal  of  the  court  of  appeals,  and  of  each  other  court  c 
record  in  the  State,  now  in  use,  shall  continue  to  be  the  seal  c 
the  court  in  which  it  is  in  use;  and  the  seal  kept  by  the  count 
clerk  of  each  county,  .shall  continue  to  be  the  seal  of  the  supren 
court,  in  that  county,  and,  except  in  the  city  and  county  of  Ne« 
York,  of  the  county  court  in  that  county.  The  seal  of  the  sm 
rogate  of  each  county  shall  continue  to  be  the  seal  of  the  sum 
gate's  court  of  that  county,  and  must  be  used  as  such  by  a 
officer,  who  discharges  the  duties  of  the  surrogate.  A  descriptio 
of  each  of  the  seals,  specified  in  this  section,  must  be  deposito 
and  recorded  in  the  office  of  the  secretary  of  State,  unless  it  ha 
already  been  done;  and  must  remain  of  record. 

L.  1695,cb.  W6. 

§  28.  Seals  of  countlcH. 

The  seal  kept  by  a  county  clerk,  as  prescribed  in  the  last  se< 
tion,  shall  continue  to  be  the  seal  of  the  county,  and  must  be  use 
by  him  where  he  is  required  to  use  an  official  seal. 

L.  lB47.ch   470,136. 

§  «».  [Repealed,  1892,  ch.  677.] 

{  30.  Ne^v  iienlii. 

"When  the  seal  of  a  court  is  so  injured,  that  it  cannot  be  con 
venieutly  used,  the  court  must  cause  it  to  be  destroyed;  and  whe 
the  seal  of  a  court  is  lost  or  destroyed,  the  court  must  cause 
new  seal  to  be  made,  .siinilar  in  all  respects  to  the  former  seaJ 
which  shall  become  the  seal  of  the  court.  The  expense  of  a  n«i 
seal  for  a  county  clerk,  a  surrogate's  court,  or  a  local  court  in 
city,  must  be  paid  as  part  of  the  contingent  expenses  of  the  count 
or  of  the  court,  as  the  case  re(][uircs.  The  expense  of  a  new  sea 
for  any  other  court  must  be  paid  from  the  State  treasury. 
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fc  1, 1. 1,  a.  3  SITTINGS  OF  COUBTS.  I  ft  31-«4 

ARTICIiB  THIRD. 

Muk:dlaneou8  provisions  relating  to  tlie  sUtvngs  of  the  court, 

ht.  31.  Boom,  foel,  etc..  how  furnished. 

3J.  No  liquors,  etc.,  to  be  sold  In  coart-house. 

33.  Penalty. 

34.  AdIoarDment  ef  court  to  a  ftitare  day. 

K.  AdJoornment  of  term,  Judge  not  appeiaring. 
I      3>;.  When  court  to  be  adjourned  to  a  day  certain. 
'      il.  Causes  tried  elsewhere  than  at  court-house. 

34.  GoTemor  may  change  place  for  holding  courts  of  record. 

^.  Such  appointment,  etc.,  to  be  recorded  and  published. 

40.  Judge  may  change  place  for  holding  court  of  record. 

41.  Actual  session  may  be  adjsursed  to  another  place. 

42.  Place  for  holding  courts  in  city  of  New-Yoric,  how  changed. 

43.  When  court-house    is   unfit  to   hold    court,    another   place    to   be   ap» 
pointed. 

44.  No  actSoQ  or  special  proceeding  abated,   etc.,  by  failure  or  adjourn- 

ment  of  court. 

45.  Trial  once  commenced  may  be  continued  beyond  term. 

1 31.  [A^'d,  189II.]     Ro«ma»  f iiely  ete.»  bo^r  f  ariil»hed. 

Except  where  other  proviBion  is  made  therefor  hy  law,  the 
bird  of  sapervisors  of  each  county,  and  in  The  City  of  New 
Vork  the  municipal  aaaembly  thereof,  must  provide  each  court 
•f  record,  appointed  to  be  held  therein,  with  proper  and  conve- 
iiefit  rooms  and  forniture,  together  with  attendants,  fuel,  lights, 
tod  stationery  suitable  and  sufficient  for  the  transaction  of  its 
Mness;  and,  upon  an  order  of  the  court,  for  suitable  and  proper 
*M  and  lodging  and  expenses  for  a  jury  kept  together  either 
staring  the  progress  of  the  trial  or  after  their  retirement  for  de- 
Jwation.  If  the  supervisors,-  or  said  municipal  assembly,  shall 
*t|tl«ct  so  to  do,  the  court  may  order  the  sheriff  to  make  the 
'jqnisite  provision;  and  the  expense  incurred  by  him  in  carrying 
tye  order  into  effect,  when  certified  by  the  court,  is  a  county 
«trge. 
Cb  Proe..  H 15, 28  and  51,  consolidated ;  L.  vm,  ch.  67.    In  effect  Sept.  1,  1S99. 

I  32.    [Am'dy  18T7.]    Ifo  llanora,  etc.,  to  be  sold  in  e'ovrt* 


Strong,  spirituous,  or  fermented  liquor,  or  wine,  shall  not,  on 
ttj  pretense  whatever,  be  sold  within  a  building  established  as  a 
«?wt-house  for  holding  courts  of  record,  while  such  a  court  is 
ttting  therein. 

SB.  a.  XL 

I  83.   Penaltr* 

A  person  violating  the  last  section  is  guilty  of  a  misdemeanor. 

1 34.  [An'dy  1895.]    Adjoaf  ntn«nt  of  coirrt  to  a  tetnre  dar* 

Any  term  of  a  court  of  record  may  be  adjourned  from  day  to 
4ij,  or  to  a  specified  future  day,  by  an  entry  in  the  minutes. 
Jnron  may  be  drawn  for,  and  notified  to  attend  a  term  so  ad- 
Joorned,  and  causes  may  be  noticed  for  trial  thereat,  as  if  it  wns 
Md  by  original  appointment.  Any  judge  of  the  court  may  so 
■Ijonni  a  term  thefeof,  fn  the  absence  of  a  sufficient  number  of 
judges  to  hold  the  term. 

LflKheh.Ml 


ii  35-40  TEMPORARY  COURT-HOtJSBS.     c  1, 1. 1,  a 

I  35.    [Ant'd,  1877.]    AdJoarnmeAt  of  term,  Jnd^e  not  a; 
pearl  Sir- 

If  a  judge,  authorized  to  hold  a  term  of  a  court,  does  not  coi 
to  the  place  where  the  term  is  appointed  to  be  held,  before  fo 
o'clock  in  the  afternoon  of  the  day  so  appointed,  the  sheriff 
clerk  must  then  open  the  term,  and  forthwith  adjourn  it  to  ni 
o'clock  in  the  morning  of  the  next  day.  If  such  a  judge  atten 
by  four  o'clock  in  the  afternoon  of  the  second  day,  he  must  op 
the  term;  otherwise  the  sheriff  or  the  clerk  must  adjourn  it  wit 
out  day. 

2  R.  R.  197, 1 6;  aitd  Id.,  H 19. 20  and  21,  ooniolldated  and  am'd. 

I  36.  [A^'dy  1877.]  IVhem  court  to  be  adjourned  to  a  dJ 
certain. 

If,  before  four  o'clock  of  the  second  day,  the  sheriff  or  the  clei 
receives  from  a  judge,  authorized  to  hold  the  term,  a  writt< 
direction  to  adjourn  the  term  to  a  future  da^  certain,  he  mu 
adjourn  it  accordingly,  instead  of  adjourning  it  ns  prescribed 
the  last  section.  The  direction  must  be  entered  in  the  minutes  i 
an  order. 

I  37.  Caniiea  tried  eine-firfeiere  than  at  conrt-lionao. 

The  parties  to  an  action  or  special  proceeding,  pending  in 
court  of  record,  may,  with  the  con2»ent  of  the  judge  who  is  1 
try  or  hear  it  without  a  jury,  stipulate  in  writing,  that  it  shi 
be  tried  or  heard  and  determined,  elsewhere  than  at  the  couf 
house.  The  stipulation  must  specify  the  place  of  trial  or  bearini 
and  must  be  filed  in  the  office  of  the  clerk;  and  the  trial  or  bearii 
must  be  brought  on  upon  the  usual  notice,  unless  otherwise  pn 
vided  in  the  stipulation. 
L.  1847,  ch.  470,  |  41.     See  I  238. 

9  38.  Governor  may  change  place  for  boldliur  eonrta  i 
record. 

If  the  governor  deems  it  requisite,  by  reason  of  war,  pestilenc 
or  other  public  calamity,  or  the  danger  thereof,  that  the  next  ei 
suing  term,  or  the  next  ensuing  adjourned  sitting,  of  the  com 
of  appeals,  or  that  the  next  ensuing  term  of  any  other  court  i 
record,  appointed  to  be  held  elsewhere  than  in  the  city  of  Nei 
York,  should  be  held  at  a  place,  other  than  thnt  where  it  Is  a] 
pointed  to  be  held,  he  may,  by  proclamation,  appoint  a  differd 
place  within  its  district  for  the  holding  thereof:  and  at  any  titi 
thereafter  he  may  revoke  the  appointment,  and  appoint  anoth< 
place,  or  leave  the  term  to  be  held  at  the  place  where  it  woiri 
have  been  held,  but  for  his  appointment. 

3R.  8. 290, 187.  ^ 

§  30.  Sncb  appointment*  etc.*  to  be  recorded  and  p« 
llabed.  ^ 

Such  an  appointment  or  revocation  must  be  under  the  hand 
the  governor,  and  filed  in  the  office  of  the  secretary  of  State* 
must  be  published  in  such  newspapers  and  for  such  time,  as 
governor  directs;  and  the  expense  of  the  publication  must  be 
out  of  the  State  treasury. 
Id.,  1 88. 

I   40.     Jndve    mar    cbanve    place    for    boldlns    co«rt 
record. 

If  a  malignant,  contagious,  or  epidemic  disease  exists  at 
place,  where  a  term  of  a  court  of  record  is  appointed  to  be  h< 


€s.  1 1 1,  a.  3     TRIALS  NOT  TO  ABATE,  ETC.  H  41-43 

msd  the  gorernor  has  not  ai»pointed,  under  the  last  two  sections, 
another  place  to  hold  the  same,  the  judge,  or,  if  there  are  two  or 
more,  the  chiet  or  presiding  judge,  designated  to  hold  the  term, 
may,  by  order,  direcjt  the  term  to  be  held  in  another  place,  desig- 
nated by  him,  within  the  district  for  which  it  is  to  be  held.  The 
erder  must  he  forthwith  filed,  in  the  office  of  the  clerk  of  the 
€<MUity  where  the  term  was  to  be  held,  and'  published  in  such 
f  aewspapers,  and  for  such  a  time,  as  the  judge  directs  therein; 
lad  thereafter  the  governor  shall  not  appoint  another  place,  for 
loldlng  that  term. 

I    L.lSG6,eh.m.|l,(6Edm.706). 

I  41.    [ABft'd,  1891.]    Actual  nesaloii  may  be  adjourned  to 
I  aanther  place. 

If,  during  the  actual  session  of  a  term  of  a  caurt  of  record,  the 
^ge,  or  a  majority  of  the  judges,  holding  the  same,  deem  it 
mexpedient,  by  reason  of  war,  pestilence  or  uther  public  calamity, 
Of  the  danger  thereof,  or  for  want  of  suitable  accommodation, 
that  the  term  should  be  continued  at  the  place  where  it  is  then 
Wing  held,  the  court  may,  by  order,  adjourn  the  term,  to  be  held 
tl  any  other  time  and  place  within  its  district.  The  court  may 
also,  in  its  discretion,  where  the  parties  to  an  action  file  a  stipula- 
tion that  the  same  be  tried  at  a  place  within  the  county  where 
aid  action  is  triable,  other  than  the  court-house,  adjourn  the 
tefm  to  such  place  for  the  trial  of  said  action.  Notice  of  such  an 
ftdjounmient  mnst  be  giTen,  as  the  court  directs  by  the  order. 

Ll9B.ch.l5e,flnt  clause  of  |  5  (4  Edm.  532);  and  L.  1866,  ch.  174,  i2{^Eam.T0S)t 
w olidated  and  am'd;  L.  1»1,  ch.  ISO. 

f  42.  Place  for  Itoldlmgr  courts  In  city  of  New- York, 
kow  ehaagrcd. 

The  mayor,  or,  in  case  of  his  absence,  or  other  disability,  the 
recorder  of  the  city  of  New- York,  may,  by  proclamation,  direct 
thit  the  next  ensuing  term  of  any  court,  other  than  the  court  of 
tlpeals,  appointed  to  be  held  in  that  city,  shall  be  held  in  any 
bdlding.  within  the  city  of  New-York,  other  than  the  building 
where  the  same  is  regularly  to  be  held,  if,  in  his  opinion,  war, 
jwUience,  or  other  public  calamity,  or  the  danger  thereof,  or  the 
iettruetion  or  injury  of  the  building,  or  the  want  of  suitable  ac' 
ec>mmodation.  renders  it  necessary  that  some  other  place  should 
be  splected.  The  proclamation  must  be  published  in  two  or  more 
"Jiily  newspapers,  published  in  the  city  of  New-York. 

iK.  8. 290,  H  80  and  90,  conaoUdated. 

i  43.  'Wkcn  coart-hoasc  in  nnllt  to  hold  court,  another 
Olaee  to  be  appointed. 

If  the  building  established  as  a  court-house  in  any  other  county 
n  destroyed,  or  is.  for  any  cause,  unsafe,  inconvenient,  or  unfit 
tw  holding  court  thereiri,  the  county  judge  of  the  county  may.  by 
to  order  filed  in  the  office  of  the  clerk  of  the  county,  appoint 
Motiier  bnilding  in  the  vicinity  for  temporarily  holding  courts. 
The  building  so  appointed  becomes  the  court-house  of  the  county, 
for  the  time  being;  and  business  transacted  therein  has  the  same 
effect,  as  if  it  was  transacted  at  the  usual  place. 

IA-.llt3aad  M,  ooDfoUdated. 
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if  44-45  TRIALS  NOT  TO  ABATE.  ETC.      c.  1, 1. 1,  a.  2 

§  44^  No  aetion  or  •pedal  proeeedlnv  abated,  etc.,  1^7 
failure  oi*  adjournment  of  eourt. 

When  a  term  of  •  court  fails  or  is  adjourned,  or  the  time  ot 
place  of  holding  the  same  is  changed,  as  prescribed  in  this  chap- 
ter, an  action,  special  proceeding,  writ,  process,  recogniznnce, 
or  other  proceeding,  civil  or  criminal,  returnable,  or  to  be  beard 
or  tried,  at  that  term,  is  not  abated,  discontinued,  or  rendered  Toid 
thereby;  but  all  persons  are  bound  to  appear,  and  all  proceedings 
must  be  had,  at  the  time  and  place  to  which  the  term  is  adjouriLed 
or  changed,  or,  if  it  fails,  at  the  next  term,  with  like  effect  as  if 
the  term  was  held,  as  originally  appointed. 

a  R.  8.  20M 22;  2  E.  S.  277;  H 8.  Sand  R; 2  R.  8.  291,  |9l:  L.  ISS), ch.  159. 1 S  (4  Edm.  639): 
L.  1847,  oh.  280.  ft  28  (4  Edm.  664);  L.  1866,  ch.  1T4»  i 8  (6 £dm.  7U6). 

I  46.  Trial  once  commenced  may  be  continued  beyond 
term. 

Where  the  trial  or  hearing  of  an  issue  of  fact,  joined  in  an  ac- 
tion or  special  proceeding,  civil  or  criminal,  has  been  commenced 
at  a  term  of  a  court  of  record,  it  nvay  notwithstanding  the  ex- 
piration of  the  time  appointed  for  the  term  to  continue,  be  con- 
tinued to  the  completion  thereof;  including,  if  the  cause  is  tried 
by  a  jury,  all  proceedings  taken  therein  until  the  actual  discharge 
of  the  jury;  or,  if  it  is  tried  by  the  court  without  a  jury,  until  it 
18  finally  submitted  for  a  decision  upon  the  merits. 

L.  i<i75,  ch.  8, 1 1,  am'd.  This  section  supersedes  L.  1846,  ch.  2;  and  L.  1859,  ch.  20^  1 1 
(6Bdm.248).  

*  The  woz^  "  a  "  omitted  by  error  In  engrossing. 
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c  1,  k  2,  a.  1  J  UDOES.  §§  46-48 

TITLE  IL 

FroTiaions  of  ^neral  application,  relating  to  tlie  judges, 
and  certain  other  officers  of  the  courts. 

Mlde  1.  General  powers,  dnties,   Uablllties  and  dIsabilitleB  •<  jndsea,  and 
offlcera  action  judicially. 

2.  AttorDeya  and  counsellors  at  law. 

3.  Genera  1     proTiaions    coDcernlDg    certain    ministerial    officers,    con- 

nected with  the  administration  of  Justice;  and  special  proTlslons 
concerDlng  officers  of  that  description,   attached  to  two  or  more 
I  ooorts. 

ARTICLE    FIRST. 

'  Qaeral  powers,  dutietL  liabilituiSf  and  disabilities  of  judges  and 

officers  acting  JudieiaUy, 

I  flee.  48.  Judge  not  to  sit  when  be  is  a  party,   etc.,  or  has  not  heard  argu* 
xnent. 

4T.  Judge  not  to  be  Interested  In  costs. 
I       411  Disability  of  Judge  in  certain  appeals. 

49.  Jadge  or  Judge's  partner  not  to  practice  Ln  his  court. 

90.  Judge's   partner  or   clerk   not  to  practice  before  blm;   Judge  not   to 
practice  In  a  cause  wblcb  has  been  before  him. 

SI.  Judge  not  to  take  fees  for  advice  in  certain  cases. 

5S.  Sabntitutlon  of  one  otllcer  for  another  In  special  proceeding. 

Sa.  Proceed! Dgs  before  substituted  officer. 
I        M.  Judge  to  file  certificate  of  age,  etc. 

i  40.  [Am'dy  189S,  1807,  1908.]  Jndve  not  to  mlt  wl&en  he 
la  a  p«rty,  etc.,  or  faaat  not  heard  nriirnnient. 

A  jud^e  Bhall  not  sit  as  such  in,  or  take  any  part  in  the  de- 
rision of,  a  cause  or  matter  to  which  he  is  a  party,  or  in  which 
he  has  bipen  attorney  or  counsel,  or  in  which  ho  is  interested,  or 
if  lie  is  related  by  consanguinity,  or  aflSnity  to  any  party  to  the 
wntrorersy  within  the  sixth  degree.  The  degree  shall  be  ascer* 
tained  by  ascending  from  the  judge  to  the  common  ancestor, 
tD«i  desct*nding  to  the  party,  counting  a  degree  for  each  person 
in  both  lines,  including  the  judge  and  party,  and  excluding  the 
eDmmon  ancestor.  But  a  judge  of  the  court  of  appeals,  or  a 
jiatiee  of  the  appellate  division  of  the  supreme  court,  shall  not 


jodge  other  than  a  judge  of  the  court  of  appeals,  or  of  the 
•ppellate  division  of  the  supreme  court,  shall  not  decide  or  take 
Kit  in  the  decision  of  a  question,  which  was  argued  orally  in 
*hf*  court,  when  he  was  not  present  and  sitting  therein  as  a 
iadpe. 
L  laas.  ch.  267;  L.  1897,  ch.  268;  L.  1903,  ch.  216.    In  cflfcct  Sept.  1,  1903. 

i  47.  Jndare  not  to  he  Intcrented  In  eoMs. 

A  judge  shall  not,  directly  or  indirectly,  be  interested  in  the 
f^>9U  of  an  action  or  special  proceeding,  brought  before  him,  or 
in  a  court  of  which  he  is,  or  is  iMitithMi  to  net  ns  a  member,  ex- 
f^'Pt  an  action  or  a  special  proceeding  to  which  he  is  a  party,  or 
in  which  he  is  interested. 

2  B.  S.  275,  Part  3,  ch.  3,  tit.  1,  part  of  fi  5. 

148.  fAm*d,  180S.]    Dla»bUlty  of  jndijre  in  certain  appeals. 

A.  judge  of  a  court  of  record  is  not  disqualitied,  from  hearing  or 
•iedding  an  action  or  special  proceeding,  matter  or  question,  by 
reason  of  his  being  a  resident  or  tax-payer  of  a  town,  village. 
<^ty,  or  county,  interested  therein. 

L.  1886,  ch.  048. 
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1  49.  Jndffe  or  Jvdsre'ii  partner  not  to  praetiee  tn  Mi 
oonrt. 

A  judge  shall  not  practice  or  act  as  an  attorney  or  coansellq 
in  a  court  of  which  he  is,  or  is  entitled  to  act  as  a  member,  or  1 
a  case  originating  in  that  court.  A  law  partner  of,  or  persd 
connected  in  law  business  with  a  judge,  shall  not  practice  or  at 
••  an  attorney  or  counsellor,  in  a  court,  of  which  the  judge  il 
or  is  entitled  to  act  as  a  member,  or  in  a  cause  originating  | 
that  court;  except  where  the  latter  7S  a  member  of  a  court,  ej 
officio,  and  does  not  officiate  or  take  part,  as  a  member,  of  th^ 
court,  in  any  of  the  proceedings  therein.  An  ex-officio  judge  Bhai 
not,  directly  or  indirectly,  be  interested  in  the  costs,  or  the  coa 
pensation  of  an  attorney  or  counsellor,  in  the  court  of  which  ti 
IB  ex-officlo  a  judge. 

2  R.  S.  275,  9  4,  and  part  of  I  6;  L.  1839.  ch.  303.  as  am'd  by  Lh  184: 
ch.  272;  and  Id.,  ch.  346;  L.  1847.  ch.  280.  part  of  {  82;  L.  1841.  ch.  471 
19  48,  00.  and  part  of  f  51'. 


9  SO,  [Am'dy  1877.]    Jndgre'a  partner  or  clerk  not  to  pi 
tice  before  him;  Jadve  not  to  practice  in  a  caniie  Trhiel 
lia»  been  before  blm. 

The  law  partner  or  clerk  of  a  judge  shall  not  practice  befor 
him,  as  attorney  or  counsellor  in  any  cause,  or  be  employed  ii 
any  cause  which  originated  before  him.  A  judge  shall  not  ac 
as  attorney  or  counsellor  in  any  action  or  special  proceeding 
which  has  been  before  him  in  his  official  character. 

L.  1847.  ch.  470.  part  of  9  51.  and  (  52  (3  R.  S..  5th  ed.,  867.  466;  4  Edn 
590), 

9  61.  Jadftre  not  to  take  fee*  for  adrice  in  certain  caves* 

A  judge  or  other  judicial  officer,  shall  not  demand  or  receive  i 
fee  or  other  compensation,  for  giving  his  advice  in  a  matter  oi 
thing  pending  before  him,  or  which  he  has  reason  to  believe  wil 
be  brought  before  him  for  decision;  or  for  preparing  a  paper  oi 
other  proceeding,  relating  to  such  a  matter  or  thing;  except  < 
justice  of  the  i)eace,  in  a  case  where  a  fee  is  expressly  allowed  t< 
him  by  law. 

2  R.  8.  275.  9  6  (3  R.  S.,  6th  ed..  466;  2  Edm.  286).  am'd. 

9  62.  [Am'd,  1800.]  Snbutltntion  of  one  oflieer  for  anotbci 
in  Bpcciai  proceeding. 

In  case  of  the  death,  sickness,  resignation,  removal  from  office 
absence  from  the  county,  or  other  disability  of  an  officer  befon 
whom  or  in  whose  court  a  special  proceeding  has  been  instituted 
where  no  express  provision  is  made  by  law  for  the  continuance 
thereof,  it  may  be  continued  before  the  officer's  successor,  or  an) 
other  officer  residing  in  the  same  county,  before  whom  it  might 
have  been  originally  instituted;  or.  if  there  is  no  such  officer  is 
the  same  county  or  in  case  such  officer  be  disqualified,  then  before 
an  officer  in  an  adjoining  county,  who  would  originally  have  had 
jurisdiction  of  the  subject  matter,  if  it  had  occurred  or  existed 
in  the  latter  county;  and  in  case  such  special  proceeding  be  pend- 
ing in  a  county  court  and  the  county  judge  of  the  county  be  dis- 
Qualified  to  hear  and  decide  the  same,  then  in  such  case  all  fur 
ther  proceedings  therein  may  be  had  in  the  county  court  of  any 
adjoinlnjr  county,  which  court  shall  have  jurisdiction  to  hear,  try 
and  determine  the  same  and  to  enforce  its  order. 

^R.  8.  984, 1 61  (8  R,  &,  Sth  ed.,  475 ;  3  Bdm.  295);  L.  18M,  ch.  «W.    In  effect  Bept  1, 
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I  S3.    Proceedlnva  before  avbutltated  ollleer. 

At  the  time  and  place  specified  in  a  notice  or  order,  for  a  party 
to  appear,  or  for  any  other  proceeding  to  be  taken,  or  at  the  time 
and  place  specified  in  the  notice  to  be  given,  as  prescribed  in  this 
section,  the  officer  sabstitnted  as  prescribed  in  the  last  section,  or 
Is  any  other  provision  of  law,  to  continue  a  special  proceeding 
iBstituted  before  another,  may  act.  with  respect  to  the  special  pro- 
ceeding, as  if  it  had  been  originally  instituted  before  him.  But  a 
pn>eeeding  shall  not  be  taken  before  a  substituted  officer,  at  a 
time  or  place,  other  than  that  specified  in  the  original  notice  or 
«der,  until  notice  of  the  substitution,  and  of  the  time  and  place 
ippointed  for  the  proceeding  to  be  taken,  has  been  given,  either 
^  personal  service  or  by  publication,  in  such  manner  and  for 
neh  time  as  the  substituted  officer  directs,  to  each  party  who 
aay  be  effected*  thereby,  and  who  has  not  appeared  before  either 
officer.  Where,  after  a  hearing  has  beeu  commenced,  it  is  ad- 
JKumed  to  the  next  judicial  day,  each  day  to  which  it  is  so  ad- 
jramed,  is  regarded,  for  the  purposes  of  this  section,  as  the  day 
^edfied  in  the  original  notice  or  order,  or  in  the  notice  to  appear 
before  the  substituted  Officer,  as  the  case  requires. 

2  &.  S.  934,  if  sa  Mid  58,  consolidated  and  am'd. 

i  M.   .TiidKe  to  file  certificate  of  aire,  etc. 

A  judge  of  a  court  of  record  must,  within  ten  days  after  he 
esters  on  the  duties  of  his  office,  make  and  sign  a  certificate,  stat- 
ing his  age.  and  the  time  when  his  official  term  will  expire,  either 
by  completion  of  a  full  term,  or  by  reason  of  the  disability  of  age, 
prescribed  in  the  constitution.  The  certificate  must  be  filed  in 
tiie  office  of  the  secretary  of  State,  who  must  keep  a  record  of 
the  time  of  the  commencement  and  termination  of  the  official 
tenn,  of  each  judge  of  a  court  of  record. 

L.  mo^  di.  86, 1 8  a  Edm.  fi58) . 

*"  Error  In  engroml'ifi;  for  "  affected. " 
IS 
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article:  skcond. 

Attorneys  and  counsellors  at  law, 

fM.  66.  Pmrty  may  appear  in  person  or  by  attorney. 
M.  Kxauiliiutlon  nud  aumiuiiiou  of  attorneys. 

57.  Rulee,  how  changed. 

58.  ExemptJoiiB  to  srmdaatcB  of  certain  law  scfaoolf}. 

^i>.  Attorney'H  oath  of  office,  and  ceitificate  of  admiuion. 
CO.  Attorneys  residing  in  adjoining  states. 

61.  Clerks,  etc.,  not  to  practice. 

62.  Id.;  as  to  fUierifT,  etc. 

63.  None  bnt  attorneys  to  practice  In  New-York  city. 

64.  Penalty  for  violation,  or  suffering  violation  of  last  sectSoo. 
OS.  Deatli  or  disability  of  attoiuey;  proceedings  thereupon. 

68.  Attorney  or  counsel's  compensation. 

67.  Suspension  from  practice. 

68.  Must  be  on  notice. 

68.  Removal  or  suspf'nsioo,   bow  to  operate. 

70.  Punishment  for  deceit,  etc. 

71.  Id. ;  for  wilful  delay  of  action. 

72.  Attorney  not  to  lend  his  name. 
78.  Attorney  not  to  buy  claim. 

74.  Certain  loans  prohibited. 

75.  Penalty. 

70.  Limitation  of  preceding  sections. 

77.  Same  rule  when  party  prosecutes  in  person. 

78.  Partner  of  district-attorney,  etc.,  not  to  defend  prosecutions. 

79.  Attorney  not  to  defend  when  he  has  been  public  prosecutor. 

80.  Penalty. 

81.  Limitudon  of  proviaions. 

I  S^  Party  may  appear  in  peraon  or  by  attorney. 

A  party  to  a  civil  action,  who  is  of  full  age,  may  prosecute  of 
defend  the  same  in  person  or  by  attorney,  at  his  election,  unlefifl 
he  has  been  judicially  declared  to  be  incompetent  to  manage  bii 
affairs.  Each  provision  of  this  act,  relating  to  tl^e  conduct  of  an 
action,  wherein  the  attorney  for  the  party  is  mentioned,  includes 
a  party  prosecuting  or  defending  in  person,  unless  otherwise 
specially  prescribed  therein,  or  unless  that  construction  is  mani- 
festly repugnant  to  the  context.  If  a  party  has  an  attorney  in 
the  action,  he  cannot  appear  to  act  in  person,  where  an  attorney 
may  appear  or  act  either  by  special  provision  of  law,  or  by  the 
course  and  practice  of  the  court. 

I  S6.  [Am'd,  1805.]  Examination  and  adminaion  of  attor- 
ney*. 

A  citizen  of  the  State,  of  full  age,  applying  to  be  admitted  to 
practice  as  an  attorney  or  counselor  in  the  courts  of  record  of 
the  State,  must  be  examined  and  licensed  to  practice  as  herein 
prescribed.  A  State  board  of  law  examiiicrs  is  hereby  created, 
to  consist  of  three  raembors  of  the  bar,  of  at  least  ten  years' 
standing,  who  shall  be  appointed  from  time  to  time,  by  the  court 
of  appeals,  and  shall  hold  oflice  as  a  member  of  such  board  for 
a  term  of  three  years,  except  i.uder  the  first  appointment  whicjj 
shall  be  for  terms  of  odo,  two  and  three  years  respectively,  until 
the  appointment  of  his  successor.  Such  court  shall  prescr  be 
rules  providing  for  a  uniform  system  of  examination  which  shall 
goTvrn  such  board  of  law  examiners  in  the  performance  of  its 
duties  and  shall  fix  the  compensation  of  its  members.  There 
shall  be  examinations  of  all  persons  applying  for  admission  to 
practice  as  attorneys  and  counselors-at-law  at  least  twice  in  each 
year  in  each  judicial  department  and  at  such  other  times  and 
places  as  the  court  of  appeals  may  direct.  Every  person  applying 
for  such  examination  shall  pay  such  fee,  not  to  exceed  fifteen 
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doiiars,  at  may  be  fixed  by  the  court  of  appeals  as  necessary  to 
eo?er  the  cost  of  such  exaniiiiatiou.  On  payment  of  one  examinar 
tjon  fee  «^e  applicant  shall  be  entitled  to  the  privilege  of  not  ex- 
tt«ling  three  examinations.  Such  board  shall  certify  to  the  ap- 
lielJAte  diTision  of  the  supreme  court  of  the  department  in  which 
»ch  (Andidate  has  resided  for  the  past  six  months  every  person 
wo  shall  pass  the  examination,  provided  such  person  shall  have 
m  other  respects  complied  with  the  ruh.'s  regulating  admission  to  i     i 

practice  as  attorneys  and  counselors,  which  fact  shall  be  deter-  W> 

omed  by  said  board  before  examination.    Upon  such  certificate,  ^ 

ff  the  appellate  division  of  the  supreme  court  shall  find  such  por- 
•n  IS  of  good  moral  character,  it  shall  enter  an  order  licensing 
ttd  admitting  him  to  practice  as  an  attorney  and  counselor  in  all 
ttortfl  of  the  State.  Race  or  sex  shall  constitute  no  cause  for  re- 
teinjj  any  person  examination  or  admission  to  practice.  Any 
°?J<»j!<?nt  act  or  representation  by  an  ai)plicant  in  connection 
r4h  his  application  or  admission  shall  be  sufficient  cause  for  the 
location  of  his  license  by  the  appellate  division  of  the  supreme 
tturt  granting  the  same.  Such  board  shall  render  during  the 
Month  of  January,  an  annual  account  of  all  their  receipts  and 
tsborsements  to  the  court  of  appeals.  The  court  of  appeals  may 
■ake  such  provisions  as  it  shall  deem  proper  for  admission  of 
NfsoM  who  have  been  admitted  to  practice  in  other  States  or 
QHiatr'es, 

L  mS,  ch.  046. 

S  B7.  lAm'd,  18f>5.]    Rules,  how  clianered. 

The  rules  established  by  the  court  of  appeals,  touching  the  ad- 
mission of  attorneys  and  counselors  to  practice  in  the  courts  of 
record- of  the  State,  shall  not  be  changed  or  amended,  except  by 
a  majority  of  the  judges  of  that  court.  A  copy  of  each  amend- 
ment to  such  rules  must,  within  five  days  after  it  is  ad()i>ted,  be 
Bed  in  the  ofBce  of  the  secretary  of  State;  who  must  transmit  a 
printed  copy  thereof  to  the  cl^rk  of  each  county,  and  to  the  pre- 
fixing: justice  of  the  appellate  division  of  the  supreme  court,  in 
o<*h  judicial  department,  and  also  cause  the  same  to  be  published 
otbe  next  ensuing  volume  of  the  session  laws. 

i^  IfiSS.  ch.  946. 

i  S8.  [Am'd,  18f»8,  1906.]  Bxe-miitlona  to  flrraduateii  off 
**rtalia  laiv'  aelioolii. 

Nothing  contained  in  the  last  two  sections  prevents  the  court  of 
gpeals  from  dispensing,  in  the  rules  established  by  it,  with  the 
»oole  or  any  part  of  the  stated  period  of  clerkship,  required  from 
^  applicant,  or  with  the  examination  where  the  applicant  is  a 
Pidaate  of  the  Albany  law  school,  being  the  law  department  of 
rae  Union  university',  or  of  the  law  department  of  the  university 
M  the  city  of  New  York,  or  of  the  law  school  of  Columbia  coUojre, 
Jfoi  the  law  school  of  the  university  of  Buffalo  or  the  New  York 
«*  school  or  of  the  college  of  law,  Cornell  university,  or  of  the 
J*ool  of  law,  Syracuse  university,  or  the  Brooklyn  law  srhool  of 
'Mint  I^awrence  university,  and  produces  his  diploma  upon  his 
application  for  admission. 

L  1883.  eh.  163;  L.  1905,  ch.  195.    In  oflfect  Juno  1.  1005. 

{  lUI.  rAmM,  1895.1  Attorney'M  ontli  of  oflico,  and  eertlfl- 
cMe  of  adjBlsston. 

Each  person,  admitted  as  prescribed  in  the  last  three  sections, 
»i8t,  upon  his  admission,  take  the  constitutional  oath  of  office  in 
'^pen  court,  and  subscribe  the  same  in  a  roll  or  book,  to  be  kept  ia 
toe  office  of  the  clerk  of  the  appellate  division  of  the  sni>rerae 
wart  for  that  purpose.  The  clerk,  upon  the  payment  of  the  fees 
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make  an  order  directing  the  expenses  of  such  proceedings  to  be 
paid  by  the  county  treasurer  of  the  county  where  the  attorney 
or  counselor  removed  or  suspended,  or  against  whom  charges 
were  made  as  aforesaid,  had  his  last  known  place  of  residence 
or  principal  place  of  business,  which  expenses  shall  be  a  charge 
upon  such  county. 

L.  1895,  ch.  946;  L.  1896,  ch.  557;  L.  1903,  ch.  32T.    In  effect  Sept.  1,  190S. 

§   69.  Removal   or   nnspeiivlon,  hour   to   opernte. 

The  suspension  or  removal  of  an  attorney  or  counselor,  by  the 
supreme  court,  operates  as  a  saepension  or  removal  in  every 
court  of  the  state. 

1  R.  S.  109,  arst  clause  of  |  26. 

!<   70.  Punishment  for  deceit,  etc. 

An  attorney  or  counselor,  who  is  guilty  of  any  deceit  or  coll'i- 
sion,  or  consents  to  any  deceit  or  collusion,  with  intent  to  deceive 
the  court  or  a  party,  forfeits,  to  the  party  injured  by  his  deceit  or 
collusion,  treble  damages.    He  is  also  guilty  of  a  misdemeanor. 

2  R.  S.  287,  §  68  (3  R.  S..  5th  ed.,  477;  2  Edm.  208).     See  IVual  Code,  {  14a. 
9  71.  Id.;  for  -n*l1fn1  delay  of  action. 

An  attorney  or  counselor,  who  wilfully  delays  his  client's  cause, 
with  a  view  to  his  own  gain,  or  wilfully  receives  money,  or  an  al- 
lowance for  or  on  account  of  money,  which  he  has  not  laid  out 
or  become  answeralile  for,  forfeits  to  the  party  injured,  treble 
damages. 

Id.,  S  69.     See  Penal  Code,  §  148. 

§  72.   Attorney  not  to  lend  liiH  name. 

If  an  attorney  knowingly  permits  a  person  not  being  his  general 
law  partner,  or  a  clerk  in  his  ofiice,'  to  sue  out  a  mandate,  or  to 
prosecute  or  defend  an  action  in  his  name,  he,  and  the  person 
who  so  uses  his  name,  each  forfeits  to  the  party,  against  whom 
the  mandate  has  been  sued  out,  or  the  action  prosecuted  or  de- 
fended, the  sum  of  fifty  dollars,  to  be  recovered  in  an  action. 

Id.,  f  70,  am'd. 

$  78.  Attorney  not  to  bny  claim. 

An  attorney  or  counsellor  shall  not,  directly  or  indirectly,  buy. 
or  be  In  any  manner  interested  in  Imying,  a  bond,  promissory 
note,  bill  of  exchange,  book-debt,  or  other  thing  in  action,  with 
the  intent  and  for  the  purpose  of  bringing  an  action  thereon. 

Id.,  §  71. 

§  74.  [Am^d,  1879,  1007.]  Certain  loans  prohibited. 
An  attorney  or  counsellor  shall  not,  by  himself,  or  by  or  in  the 
name  of  another  person,  <»itlior  before  or  after  action  brought, 
I»ronuse  or  giYi\  or  procure  to  be  promised  or  given,  a  valuable 
consideration  to  any  person,  us  an  inducement  to  placing,  or  in 
consideration  of  having  placed,  in  his  hands,  or  in  the  bands  of 
another  person,  a  demand  of  any  kind,  for  the  purpose  of  bring- 
ing an  action  thcre<in,  or  of  representing  the  claimant  in  the  pur- 
suit of  any  civil  remedy  for  the  recovery  thereof.  But  this  sec- 
tion does  not  apply  to  an  agreement  between  attorneys  and 
coimsellors,  or  either,  to  divide  l)etween  themselves  the  com- 
pensation to  be  received. 

Id.,   9  72.    Am'd  L.   1907,    ch.  700.    In   effect  Sept.   1,   1907. 

§  75.   Penalty. 

An  attorney  or  counsellor,  who  violates  either  of  the  last  twn 
sections,  is  gnilty  of  a  ini^demeanor;  and,  on  conviction  thereof, 
shall  be  punished  accordingly,  and  must  be  removed  from  office 
by  the  supreme  court. 

Id..   §  73. 

20 
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I  7G.  Limitation   of  prevedlnflr  neGtlonii. 

The  last  tliroe  spctions  do  not  prohibit  the  receipt,  by  an  attor- 
ney or  couDsellor.  of  a  bond,  promissory  note,  bill  of  exrhanjjre, 
bfwk-debt.  or  other  thing  in  action,-  in  payment  for  property  sold, 
w  for  services  actually  rendered,  or  for  a  debt  antecedently  con- 
tracted:  or  from  buying  or  receiving  a  bill  of  exchange,  draft,  or 
ntfifr  thing  in  action  for  the  purpose  of  remittance,  and  without 
brent  to  violate  either  of  those  sections. 

!  R.  S.  287,   5  74. 

}  77.   [Ain*d,  1907.]     Same  rale  ^tvlken  party  proneentea  In 

The  last  four  sections  apply  to  a  person  prosecuting  an  action 
b  f>erson.  and  to  a  corporation  engaged  in  the  business  of  con- 
feting  litigation  and  providing  counsel  therefor,  who  or  which 
<?<-^  an  act  which  an  attorney  or  counsellcr  is  therein  forbidden 

L.  1«47.  ch.  470.  part  of  §  47  (4  Edm.  590).  Am'd  L.  1907.  ch.  700.  In 
fSm  Si-pt.  1,  1907. 

,    I  73S.  Partner    of   dlatrtot-attorney,    ete.,    not    to    defend 
9rft«eratlona« 

An  attorney  or  connsellor  shall  not,  directly  or  indirectly,  ad- 
rise  concerning,  aid,  or  take  any  part  in,  the  defence  of  an  action 
« ipecial  proceeding,  civil  or  criminal,  brought,  carried  on,  aided, 
•dvocated,  or  prosecuted,  as  attorney-general,  district-attorney, 
I «  other  public  prosecutor,  by  a  person  with  whom  he  is  inter- 
!«ted  or  connected,  either  directly  or  indirectly,  as  a  law  partner; 
«  take  or  receive,  directly  or  indirectly,  from  a  defendant 
tkerein,  or  other  person,  a  fee,  gratuity,  or  reward,  for  or  upon 
any  cause,  consideration,  pretence,  understanding,  or  agreement 
i^hatever,  either  express  or  implied,  having  relation  thereto,  or 
tile  prosecution  or  defence  thereof. 

li.  1S4S,  ch.  120,  t  1  (4  Edm.  554),  am'd.   See  Penal  Ckide.  S  670. 

}  79.  Attorney  not  to  defend  -wlien  lie  lifts  been  pnblle 
yroaeeator. 

An  attorney  or  counsellor,  who  has  brought,  carried  on,  aided,  ad- 
^oc-ated,  or  prosecuted,  or  has  been  in  any  wise  connected  with,  an 
irtion  or  special  proceeding,  civil  or  criminal,  as  attorney-general, 
&*trict-attorney,  or  other  public  prosecutor,  shall  not,  at  any 
tune  thereafter,  directly  or  indirectly,  advise  concerning,  aid,  or 
tak?  any  part  in,  the  defence  thereof;  or  take  or  receive,  either 
Erectly  or  indirectly,  from  a  defendant  therein,  or  other  person, 
»fee,  gratuity,  or  reward,  for  or  upon  any  cause,  consideration, 
pretence,  understanding,  or  agreement,  either  express  or  implied, 
«Ting  relation  thereto,  or  to  the  prosecution  or  defence  thereof. 

M.,  i  2.  am'd.     See  Penal  Code,  S  670. 

180.  PenaltT- 

An  attorney  or  counsellor,  who  violates  either  of  the  last  two 
•pctjong,  is  guilty  of  a  misdemeanor;  and,  on  conviction  thereof, 
shall  U}  punished  accordingly,  and  must  be  removed  from  olfice 
fey  the  Hupreme  court. 

a.  I  3. 

I  Si.  Limitation  of  provision*. 

This  article  does  not  prohibit  an  attorney  or  counsellor  from 
defending  himself  in  person,  if  prosecuted  either  civilly  or  crim- 
huilly. 

I^.  M-    See  Penal  Code,  i  671. 
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ARTICL.B  THIRD. 

OtnercU  provisUma  concerning  certain  ministerial  officers,  eoi 
nected  with  the  administration  of  justice  ;  and  special  proti 
sions  concerning  officers  of  that  description,  attached  to  two  a 
more  courts. 

Sec.  82.  Qualiflcations  of  stenographer. 

83.  General  duty  of  stenographer;  notes,  when  to  be  filed. 

84.  Not(^,   how  preserved;   when  written  out. 

85.  Stenographers  to  furnish  gratuitously  copies  of  proceedings  to  Judge. 
h(i.  To  furuLsh  like  copies  to  parties,   district-attorni^,   attorney -general, 

or  presiding  Judge;  compensation. 

87.  These  sections  applicable  to  asalstaut-stenographers. 

88.  Supervisors  to  provide  for  compensation,  etc.,  of  stenographers. 

89.  Clerks  of  appellate  division  and  special  deputy  clerks. 

90.  Clerk  in  New- York  or  Kings,  not  to  be  referee,  etc. 

91.  Criers  for  courts  of  record. 

92.  When  sheriff,  constable,   etc.,   to  act  as  crier. 

93.  Custody,    charge    and    control    of    the    seals,    books,    flle«,    recordl, 

papers,  etc. 

94.  Interpreter  for  courts  of  record  In  Kings  and  Queens  counties. 

95.  Attcndanta    and    messengers,    how   appointed   in   Kinjcs.   Queens  am 

Richmond  counties. 

96.  Duties  of  persons  apiiointed  under  last  section. 

97.  Sheriff,    when  directed,   to  notify  constables,   etc.,   to  attend  Goarta 
nS.  Id.,  when  not  directed. 

99.  Penalty  for  negkHft  of  officer  to  attend  court. 

9  82.   [Am'd,  1903.]     QvRllflca.tioiii«  of  ntenoerraphers. 

Each  stenographer,  stK^cified  in  this  act,  is  an  officer  of  thi 
court  or  courts,  for  or  by  which  he  is  appointed;  and,  befon 
entering  upon  the  discharge  of  his  duties,  must  subscribe  th< 
constitutional  oath  of  office,  and  file  the  same  in  the  office  of  th< 
clerk  of  the  court,  or,  in  the  supreme  court,  in  the  office  of  thi 
clerk  of  the  county  whore  the  term  sits,  or  the  judge  resides 
by  which  or  by  whom  he  is  appointed.  A  person  shall  not  b 
appointed  to  the  office  of  stenographer,  unless  he  is  skilled  u 
the  stenographic  art.  No  stenographer  of  any  court  in  thi 
state  shall  be,  or  become,  interestocl,  directly  or  indirectly,  ai 
contracting  party,  partner,  stockholder  or  otherwise,  in,  or  ii 
the  performance  of,  any  contract,  work  or  business  relatinj 
to  the  preparation  or  printing  of  any  case,  or  any  case  an< 
exceptions,  or  any  case  containing  exceptions  on  appeal,  o 
any  bill  of  exceptions,  or  papers  on  appeal  from  non-enumei 
ated  motions,  or  briefs  or  points  of  counsel  in  any  case  in  aiK 
court  of  this  state.  If  any  such  stenographer  shall  be.  or  b« 
come,  so  interested  in  any  such  work  of  preparation  or  printiM 
unless  the  same  shall  be  devolved  upon  him  by  law,  he  shaJ 
forfeit  his  office. 
L.  1903.  ch.  467.    In  effect  Sept.  1, 1903. 

$  S3.  [Ain*d,  1893,  1002.]  General  dntr  of  stenoifTapliera 
notoM  T%-lien  to  be  filed. 

Each  stenographer  specified  in  this  act  must,  take  full  steii 
ographic  notes  of  the  testimony  and  of  all  other  proceedings  ii 
each  cause  tried  or  heard.  The  court,  or  a  judge  thereof,  maj 
in  its  or  his  discretion,  upon  or  without  an  application  for  tha 
purpose  make  an  order  directing  the  stenographer  to  file  with  th 
clerk,  forthwith  or  within  a  specified  time,  the  original  stenogn 
phic  notes  taken  upon  a  trial  or  hearing,  whereupon  the  stenos 
rapher  must  file  the  same  accordingly.  Such  stenographer  shal 
take  complete  stenographic  notes  of  each  ruling  or  decision  o 
the  presiding  judge,  and  when  the  trial  is  by  jury  each  and  ever 
remark  or  comment  of  such  judge  during  the  trial,  when  n 
luested  so  to  do  by  either  party,  together  w'ith  each  and  ever 
exception  taken  to  any  suih  ruling,  decision,  remark  or  commec 
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rery  remark  or  comment  of  sach  jud^  dnringr  the  trial,  duly 
Kccpted  to,  shall  be  the  subject  of  review,  but  the  ease  and  ex- 
q»tioiiB  on  appeal  shall  be  settled  by  the  trial  justice  as  now 
vofTided  by  law.  After  any  such  ruling,  decision,  remark  or 
DBunent  has  been  made  the  same  shall  not  be  altered  or  amended 
f  the  stenographer,-  or  the  judge  presiding  at  the  trial  without  ^ 

ht  consent  of  the  party  excepting  thereto  whether  the  same  is  ,j, 

Ipuie  daring  the  charge  of  the  court  to  the  jury  or  at  any  other 

fie  during  the  trial.    The  stenographer  shall,  upon  the  payment  \v  ^ 

his  fees  allowed  bj'  law  therefor,  furnish  a  certified  transcript  "^ 

if  the  whole  or  any  part  of  his  minutes,  in  any  case  reported  by 
iiD,  to  any  party  to  the  action  requiring  the  same. 
:  L  UBS.  cti.  388;  L.  1902.  ch.  106.  In  effect  March  12,  1002. 
,  i  84.  IVotea,  Hott  preser-vedj  'when  'written  ont. 
I  The  original  stenographic  notes,  taken  by  a  stenographer,  are 
Ivt  of  the  proceedings  in  the  cause;  and,  unless  they  are  filed, 
■munt  to  an  order,  made  as  prescvibed  in  the  last  section,  they 
awt  be  carefully  preserved  by  the  stenographer,  for  two  years 
Ifter  the  trial  or  hearing;  at  the  expiration  of  which  time  he 
Itty  destroy  the  same.  If  the  stenographer  dies,  or  his  office 
fce^nnes  otherwise  vacant,  before  the  expiration  of  that  time, 
fcy  must  be  delivered  to  his  successor  in  oflSce,  to  be  held  by 
Dm  with  like  effect,  as  if  they  had  been  taken  by  him.  They 
tort  be  written  out  at  length  by  the  stenographer,  if  a  judge  of 
fct  coart  so  directs,  or  if  the  stenographer  is  required  so  to  do, 
J «  person  entitled  by  law  to  a  copy  of  the  same,  so  written  out. 
rah^s  such  a  direction  is  given,  or  snch  a  requisition  is  made, 
ihe  stenographer  is  not  bonnd  so  to  write  them  out. 

1  8S.  StenomrapHers  to  farnlnli  arratnltoniily  copies  of 
pv^eeeAlnflTSf  to  Jndflr^. 

Each  stenographer,  specified  in  this  act,  must,  upon  request, 
Ornish,  with  all  reasonable  diligenre  and  without  charge,  to  the 
■dpe  holding  a  term  or  sitting,  which  he  has  attended,  a  copy 
iritten  out  at  length  from  his  stenographic  notos^  of  the  tcsti- 
iMiT  and  proc'eedings,  or  a  part  thereof,  upon  a  trial  or  hearing, 
I*  that  term  or  sittinjfs.  But  this  section  d(H»s  not  aflfoct  a  pro- 
fiaftn  of  law,  authorizing  the  judge  to  direct  a  party  or  the 
lirtiM  to  an  nrt'on  or  special  proceeding,  or  the  county  treasurer, 
f^jwy  the  stenographer's  fees  for  such  a  copy. 

J8«w  [Am*d,  lOOe.]  To  fnrnlHli  like  copteH  to  parties,  dls- 
■fet-attorney,  attorney-general  or  presiding  Jadipe;  com- 
Nvcallon. 

Each  stenographer,  specified  in  this  act,  must  likewise,  upon 
N^imt,  furnish,  with  all  reasonable  diligence,  to  the  defendant 
B a  criminal  cause,  or  a  party,  or  his  attorney  in  a  civil  cause,  iu 
►fcih  he  has  attended  the  trial  or  hearing,  a  copy,  written  out 
U  ^ngth  from  his  stenographic  notes,  of  the  testimony  and  pro- 
Wings,  or  a  part  thereof,  upon  the  trial  or  hearing,  upon  pay- 
jMt,  by  the  person  requiring  the  same,  of  the  fees  allowed  by 
•*•,  If  the  district-attorney,  the  attorney-general  or  the  judge 
*»iding  at  the  trial  in  a  criminal  cause,  requires  such  a  copy, 
»  stenographer  is  entitled  to  his  fees  therefor,  but  he  must  fur- 
■h  it,  upon  receiving  a  certificate  of  the  sum  to  which  he  is  so 
■titled,  which  shall  be  a  county  charge,  and  must  be  paid  by 
5*  county  treasurer,  upon  the  certificate,  like  other  county 
targes. 

L.  IMb  ch.  aas.    In  f^ect  May  10,  1906. 

187.  These    sections    applicable    to    assistant    stenoarra- 
«rs. 

The  provisions  of  the  last  five  sections  are  also  applicable  to 

m  assistant-stenographer,  now   in  office,   or  appointed  or  em- 
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ARTICIiB  THIRD. 

Oeneral  provisions  concerning  certain  minisUsrial  officers,  a 
nected  with  the  administration  of  justice  ;  and  special  pro 
sions  concerning  officers  of  that  deieription,  attached  to  two 
fnor€  courts. 

Sec.  82.  Qualifications  of  atcnographer. 

83.  General  duty  of  stenographer;  notes,  when  to  be  filed. 

84.  Not^,  how  preserved;   when  written  out. 

85.  Stenographers  to  furnish  gratuitously  copies  of  proceedings  to  Jod| 
hii.  To  furnl»h  like  copies  to  parties,  district-attorney,   attoruey-genen 

or  presiding  Judge;  compensation. 

87.  These  sections  applicable  to  assistant-stenographers. 

88.  Supervisors  to  provide  for  compeuRatlon,  etc.,  of  stenographera. 

86.  Clerks  of  appellate  division  and  sj)ecial  deputy  clerks. 

90.  Clerk  In  New- York  or  Kings,   not  to  be  referee,  etc. 

91.  Criers  for  courts  of  record. 

92.  When  sheriff,  constable,    etc.,   to  act   as  crier. 

93.  Custod}',    charge    and    control    of    the    seals,    books,    flies,    record 

papers,  etc. 

94.  Interpreter  for  courts  of  record  in  Kings  and  Queens  counties. 

96.  Attendants    and    messengers,    how   appointed   in   Kings,   Queens  a 
Richmond  counties. 

96.  Duties  of  i>ersons  apiwinted  under  last  section. 

97.  Sheriff,   when  directed,   to  notify  constables,   etc.,   to  attend  conrl 
u8.  Id.,  when  not  directed. 

99.  Penalty  for  neglect  of  officer  to  attend  court. 


f  82.   [Am'd,  1903.]     QiiRllflea.tionM  of  ntenogrrapb^ 

Each   stenographer,  sp<»cified   in  this   act,  is  an  officer   of  ti 
court  or  courts,  for  or  by  which  he  is   appointed;   and,    befa 
entering   upon   the  discharge   of  his   duties,   must   subscribe  tl 
constitutional  oath  of  office,  and  file  the  same  in  the  office  of  tl 
clerk  of  the  court,  or,  in  the  supreme  court,  in  the  office  of  ti 
clerk  of  the  county  where  the  term  sits,  or  the  judge   reside 
by  which  or  by  whom  he  is  appointed.     A  person  shall    not  I 
appointed  to  the  office  of  stenographer,   unless  he  is   skilled 
the    stenographic   art.      No    stenographer    of  any    court    in    tl 
state   shall   be,  or   become,   interested,   directly   or  indirectly, 
contracting  party,   partner,   stockholder  or  otherwise,    in,    or 
the    performance    of,    any    contract,    work    or    business    relatii 
to  the    preparation  or  printing   of   any   case,    or   any   case   a] 
exceptions,    or    any    case    containing    exceptions    on    appeal, 
any   bill   of  oxceptiona,   or  papers   on  appeal^  from   non-enum< 
ated  motions,  or  briefs  or  points  of  counsel  in  any  case   in  ai 
court  of  this  state.     If  any  such  stenographer  shall  be,    or  t 
come,  so  interested  in  any  such  work  of  preparation  or  printii 
unless  the  same  shall  be  devolved  upon  him  by  law,  he   shi 
forfeit  his  office. 
L.  IIKB,  ch.  467.    In  effect  Sept.  1. 1903. 


$  83.   [Am^d,  1893,  1002.]     General  dnty  off 
noteM  Kvhen  to  be  filed. 

Each  stenographer  specified  in  this  act  must,  take  full  st€ 
ographic  notes  of  the  testimony  and  of  all  other  proceedings 
each  cause  tried  or  heard.  The  court,  or  a  judge  thereof,  mi 
in  its  or  his  discretion,  upon  or  without  an  application  for  th 
purpose  make  an  order  directing  the  stenographer  to  file  vrith  t 
clerk,  forthwith  or  within  a  specified  time,  the  original  stcnogi 
phic  notes  taken  upon  a  trial  or  hearing,  whereupon  tlie  steiM 
rapher  must  file  the  same  accordingly.  Such  stenographer  sh; 
take  complete  stenographic  notes  of  each  ruling  or  decision 
the  presiding  judge,  and  when  the  trial  is  by  jury  each  and  ev« 
remark  or  comment  of  such  judge  during  the  trial,  when  i 
quested  so  to  do  by  either  party,  together  with  each  and  eT< 
exception  taken  to  any  ku(  h  ruling,  decision,  remark  or  commc 
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fixed  by  a  justice  of  the  sapreme  court,  residing  in  Boch  county 

and  wliea  tlie  said  salary  shall  be  so  fixed  the  same  shall  be  paid 

irom  tlie  court  funds  of  said  couuty  or  from  uii  appropriation 

made  therefor.     Each  ptrsou  so  uppointcd  innst,  before  he  enters 

upoQ  the  dulics  of  his  oUlce,  subscribe  and  file  in  the  clerk's  olllce 

the  coast itutioual    oath    of    office;    and    he   possesses    the    same 

power  and  authority   as  the  clerk  at  any  sitting  or  term  of  the 

(oart  which  he  attends,  with  respect  to  the  business  transacted 

tkreat.     The  provisions  of  this  section  shall  not  apply   to  the 

bst  judicial  department. 

U  1895,  cb.  946 :  L.  1899.  ch.  604 ;  L.  1903,  ch.  629 ;  L.  1906,  ch.  629 ;  L. 
IW7,  ch.  188.    la  effect  Sept.   1.  1U07. 


I  90.   r Added,  1877;  «mM,  1806,  1897.1    Cleric  in  New- York, 
•r  Klmirsy  mot  to  be  referee,  etc. 

Xo  person  holding  the  ofllce  of  clerk,  deputy  clerk,  special  dep- 
aiy  clerk,  or  assistant  in  the  clerk's  otiu-e,  of  a  court  of  record 
i  vithin  the  county  of  New  York,  shall  hereafter  be  appointed  by 
;  iBT  court  or  judge,  a  referee,  receiver  or  commissioner,  except 
I  by  the  written  consent  of  all  parties  to  the  action  or  special  pro- 
'  eenling  other  than  the  parties  in  default  for  failure  to  appear  to 
plftid. 
L.  1S76,  ch.  2(6;  L.  1896,  ch.  558;  L.  1897,  ch.  454.    In  effect  May  17.  1897. 

i 

f  91.   [Am'd,   1895,  1801,   1003,  1900.]    Crier*  for  court*  of 
record. 

The  county  judge  of  each  county,  except  Kings  and  Erie,  from 
tiiae  to  time,  may  appoint  and  at  pleasure  remove,  a  crier  for  the 
eoorts  of  record  held  in  his  county,  who  is  entitled  to  a  compen- 
sation fixed  and  to  bo  paid  as  prescrilwd  by  law,  except  in  the 
ttanty  of  Westchester  where  the  compensation  of  such  crier  shall 
le  fixed  by  the  couuty  judge,  not  to  exceed  the  sum  of  one  thou- 
i»nd  two  hundred  dollars  a  year  to  be  paid  in  equal  monthly  pay- 
[ftents  by  the  treasurer  of  Westchester  county  in  full  compensa- 
|€nn  for  all  serrices  rendered  by  him.  and  except  in  the  count}'  of 
jQaeens  where  tlie  compensation  of  such  crier  shall  be  the  sum  ot 
|««e  thousand  eight  hundred  dollars  a  year,  to  be  paid  in  equal 
:»oiithIy  payments,  and  to  be  a  county  charge.  The  justices  of 
fee  supreme  court  residing  in  the  eighth  judicial  district,  together 
»itli  the  county  judge  of  Brie  county,  or  a  majority  of  them, 
•kail  appoint,  and  may  at  pleasure  remoTC  one  or  more  criers  for 
•11  the  courts  of  record  held  in  the  said  county  of  Erie.  Such 
f^tWTs  appointed  for  Erie  countj'  shall  each  receive  otic  thousand 
^o  hundred  dollars  a  year,  to  bo  paid  in  equal  monthly  paj*ments 
*y  the  treasurer  of  Erie^  county  in  full  compensation  for  all 
•wriccs  rendered  by  them. 

L    iflftS,  ch.  946;  li.  1901,  ch.  S87;  L.   1903,  ch.  601;  L.   1900,  ch.  620.    In 
*et  S«T*t.  1,  1900. 
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S  92.  'When  aherlir,  conatable,  «tc.y  to  act  as  crier. 

A  sheriff,  deputy  sheriff,  or  constable,  attending  a  term  of  i 
court  of  record,  must,  when  required  by  the  court,  act  as  crie 
therein;   and  he  is  not  entitled  to  any  additional  compensatioi 
for  that  service. 
L.    1847,  ch.  470,  part  of  S  42   (4  Edm.  589),  am'd. 

9  93.  [Am*d,  1895,  1890.]  CuMtody,  cliarare  and  coatrol  o 
the  •eals,  books,. files,  records,  papers,  etc. 

The  seals,  books,  files,  records,  papers  and  documents  of  th 
superior  court  of  the  city  of  New  York,  the  court  of  conimoi 
'  pleas  for  the  city  and  county  of  New  York,  the  sui)erior  court  o 
Buffalo,  and  the  city  court  of  Brooklyn,  shall  be  deposited  in  th 
offices  of  the  clerks  of  the  several  counties  in  which  said  court 
have  heretofore  existed,  and  shall  be  kept  and  preserved  by  Bail 
clerks,  separate  and  apart  from  the  other  books,  records,  paper 
and  documents  in  their  respective  offices,  and  shall  be  kept  ii 
charge  of  special  deputy-clerks,  to  be  designated  by  said  count; 
clerks,  so  as  to  be  readily  accessible  for  inspection;  and  the  jus 
lices  of  the  supreme  court,  and  the  said  clerks  of  the  said  severs 
counties,  respectively,  shall  have  the  same  powers  with  respect  t 
the  said  books,  tiles,  records,  papers  and  documents  as  the  judge 
and  clerks  of  said  superior  court  of  the  city  of  x\ew  Y'ork,  and  th 
court  of  common  pleas  for  the  city  and  county  of  New  Y'ork,  th 
superior  court  of  Buffalo  and  the  city  court  of  Brooklyn,  re 
spectively,  had  and  possessed  in  reference  thereto. 
L.  1895.  ch.  946;  L.  1890.  ch.  74.    In  effect  March  5,  1896. 

S  94.  [Am*d,  1895,  1897,  190G.]  Interpreters  for  courts  o 
record   la  Ktngris   and   Q,aeens   counties. 

The  justices  of  the  supreme  court  for  the  second  judicial  dis 
trict,  residing  in  Kings  county  or  a  majority  of  them;  the  justic 
or  justices  of  the  supreme  court  residing  in  Queens  county,  or  i 
majority  of  them;  the  county  judge  of  Queens  county,  may  ap 
point  an  interpreter  or  interpreters  to  attend  the  terms  of  thoa 
courts  except  the  county  court  and  surrogate's  court,  held  i: 
Kings  countj-,  at  which  issu**s  of  fact  are  triable,  and  fix  th 
salaries  of  such  interpreters,  except  that  such  interpreters  so  ap 
pointed  in  the  county  of  Queens  shall  receive  a  salary  of  on 
thousand  eight  hundred  dollars  a  year,  to  be  a  county  charge,  aa 
snch  interpreters  shall  hold  office  during  good  behavior. 

L.  1896.  ch.  724;  L.  1897,  ch.  92;  L.  1906,  ch.  029,  In  effect  Sept.  1.  19« 
See  po«t,  S  360. 

S  9S.  [AmUl,  1895,  1906,  1907.1  Attendants  and  messen 
srers,  hoipv  appointed  In  KlniirH,  Q,neens  nn«1  Rlclinion< 
conntles.  * 

The  justices  of  the  supreme  court  for  the  second  judichil  dis 
trict  residing  in  Kings  county,  or  a  majority  of  them;  the  jiistie 
or  justices  of  the  supreme  court  residing  in  Queens  county,  or  i 
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ffifljority  of  them;  the  justice  or  justices  of  the  supreme  court 
n-sidin^  iu  Richmond  couuty,  or  a  majority  of  them;  the  couuty 
JDdges  of  Kings  county,  the  county  judge  of  Queens  county,  and 
tae  surrogate  of  Kings  county  may  appoint,  and  at  pleasure 
rpmore  all  attendants  and  messengers,  and  court  officers  in  their  ^ 

pespectire  courts  in  said  counties.  / 

L.  U96.  ch.  946;  U  1906,  ch.  629;  L.  1907,  ch.  614.   In  effect  Aug.  7,  1907. 

\  96.   [Am'dt     1906,     1007.]    Duties     of    person*     appointed  ^ 

isder  last  section. 

Each  of  the  persons,  appointed  as  prescribed  in  the  last  section, 

BJLst  attend,  from  day  to  day,  the  terms  and  sittings,  within  their 

respe<!tive  counties,  of  the  court  to  which  he  is  assigned,  to  pre- 

»er7e  order,  and  to  perform  whatever  services  may  be  required  of 

iiim.  by  the  judge  presiding  thereat.     Each  of  said  court  attend- 

ints  so  appointed  in  the  county  of  Queens  shall  receive  a  salary 

tf  one  thousand  five  hundred  dollars  per  annum,  except  the  chief 

i  attendant  in  each  court  in  said  county,  who  shall  receive  a  salary 

•f  one  thousand  eight  hundred  dollars  per  annum,  to  be  a  county 

i  ^rge.     Kach  of  said  attendants,  so  appointed  in  the  county  of 

!  ak-hniond,  shall   receive  a  salary   to  be  fixed  by  the  justice  or 

'  jcsiiccs  residing  in  Richmond  county,  or  by  a  majority  of  them; 

i  Mcb  salary,   so   fixed,   shall   be   subject  to   the   approval   of   the 

ward  of  estimate  and  apportionment  of  the  city  of  New  York, 

«» its  discretion,  and  shall  be  a  county  charge. 

L  1870.  ch.  048.  8  2;  L.  19C6,  ch.  629;  L.  1907,  ch.  614.      In  effect  Aug.  7,  i 
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i  97.   [Am'd,  1895,  1896,  lOOO,  1903,  1904,  1906.]    SherilTs  to 
■otlfy  constables,  et  cetera,   to   attend   courts. 

Jhe  sheriiT  of  each  county,  except  New  York  and  Kings,  must 

'Tilhin  a  reasonable  time  before  the  sitting,  in  his  county,  of  any 

tprm  of  court,  notify,  in  writing  or  personally,  as  many  constables 

or  deputy  sherififs  of  his  county,  as  he  deems  necessary,  to  appear 

I  and  attend  ujKm  the  term  during  its  sitting.     In  addition  to  such 

WBfttables,  or  deputy  sheriffs,  the  justices  of  the  supreme  court  of 

we  eighth  judicial  district  residing  in  the  county  of  Erie,  or  a 

"ajority  of  them,  shall,  in  their  discretion,  appoint  and  at  their 

pleasure  may  remove  one  or  more  court  officers,  whose  duty  it 

;  *Mll  Ije  to  attend  at  the  justices'  chambers  and  at  special  terms 

i  ?t  the  supreme  court  held  in  said  county  of  Erie.     The  county 

j  judge  and  the  surrogate  of  Erie  county  may  each  appoint,  and  at 

I  pleasure  remove,  one  court  officer  to  attend  their  respective  courts 

I  ni  said  county,  and  to  perform  such  duties  in  respect  thereto  as 

i  'fe*  said  county   judge  and   the  surrogate  may  prescribe.      Such 

'  offi^-ers  shall    possess   all    the    powers   of   officers    designated    by 

i  *fefrifFs  to  attend  upon  such  courts,  and  shall  each  receive  a  salary 

fif»t  to  exceed  one  thousand  two  hundred  dollars  a  year,  to  be  paid 

in  equal  monthly  payments  by  the  treasurer  of  the  couuty  of  Erie. 

"Hie  sheriff  of  said  county  of  Erie  shall  not  be  required  to  attend 

;  w-  designate  any    officer  to   attend  at  justices'  chambers  or  at 

*=Pwial  terms  of  the  supreme  court,  or  at  any  term  of  the  county 

«>nrt  and  surrogate's  court  held  in  said  county  of  Erie  unless  re- 

nnested  so  to   do   by   the  justice,   judge  or  surrogate   presiding 

thereat.     Elach  of  the  justices  of  the  supreme  court  residing  in 

2«a 
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Kings  county  maj^  appoint  and  at  pleasure  remove,  a  clerk  to 
such  justice  at  a  salary  not  exceeding  two  tbou»an<i  live  hundred 
dollars  a  year,  to  be  raised  and  paid  in  the  same  manner  as  the 
salaries  of  attendants  and  ofllcers.  i 

L.   1895,   ch.   946:   L.   1890,   ch.   891;  L.   1900,  ch.  138;  L.   1903,  ch.  517;  L. 
1904,  ch.  745;  L.   1905,  ch.  03.      In  effect  January  1,  1906. 

§  08.   [Am'd,  1003.]    Number. 

In  any  county  where  the  compensation  of  such  attendants  is 
now   fixed   by  statute  at  the  sum  of  three  dollars  per  day  and, 
mileage,  the  number  of  attendants  to  be  appointed  for  any  one 
term  of  court,   pursuant  to  the  last  preceding  section,  shall  not' 
exceed  eighteen. 
2  R.  S.  289,  $  84;  L.  1903,  ch.  517.    In  effect  Sept.  1,  1603. 

§    OO.   [Ani'd,  1803.]    Penalty  for  neslect  of  officer   to  at- 
tend court. 

Each  constable  or  deputy  sheriff,   seasonably  notified,   as  pre- 
scribed  in   the  last  two  sections,   must   attend   the  term    accord- 
ingly; and  for  each  day's  necrleot  he  may  be  fined  by  the  court, 
at  the  term  which  he  was  notified  to  attend,  a  sum  not  exceedrng' 
five  dollars. 
Id..  §  85;  L.  1903.  ch.  517.    In  effect  Sept.  1,  1903. 
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CHAPTER  II. 

bwers,  Duties,  and  Liabilities  of  a  Sheriff,  or  other 
i  Ministerial  Officer,  in  the  Execution  of  the  Pro- 
I  cess  or  Other  Mandate  of  a  Court  or  Judge,  in  a 
\Zml  Case. 

1.-  ProTlsldBS  relating  1o  tta«  Exeeniloii  of  CItII  l[ta«lAtM  ^^nenllr. 

IL-ProTlfiloBs  roUtliiff  to  the  Extealloii,  bj  a  Sheriff,  of  a  KAAdftU 
Bgalmt  the  Person. 

LE  III.— ApplintloB  of  the  foregolag  PrOTtstont  to  the  ProerodlBifg  of  b 
Coroner. 

nlE  IT.  — Powers.  Dotleii  and  Liabilities  of  an  Iiieomlnv  ab4  Ontfoiny 
'  Sheriff    reapectiTolf,  Touehlng  the  Hntlera  Inelnded  In  Ihti 

t'liftpter. 

TITLE  I. 

kmmctnB    relating   to   the   execution   of  civil   mandates 

generally. 

K  J€0.  Sheriff  to  fnmiali  certain  minute. 
IDl.  Copy  of  procesn,  etc.,  to  be  dellvereJ  when  serred. 
liTG.  Sheriff  to  execute  proceie,  etc.:  may  return  by  mall. 

103.  I>fability  for   neglect  in  special   proceedings. 

104.  Sheriff   may   command   the   poTver   of  the   county,   to   overcome    re- 

alatance. 

106.  Names  of  reslsters  to  be  certified. 
10$.  Paniahment  for  refusing  to  aaalst. 

107.  Goremor  may  order  out  military. 

108.  Trial  of  claim  of  title  by  third  person,  to  property  seised  by  sheriff. 
106.  Expenses,   how  paid. 

1 100.  Slierfff  to  fnrniah  certain  lalnnte. 

A  sberifif,  to  whom  a  mandate  of  any  description,  is  delivered 

be  executed,  must,  without  compensation,  give  to  the  person 

'  erinjp  the  same,  if  required,  a  minute  in  writing,  signed  by 

sheriff,  specifying  the  names  of  the  parties,  the  general  na- 

of  the  mandate,  and  the  day  and  hour  of  receiving  the  same. 

fcs.  S.    440.  i  75  (3  R.  S.,  5th  ed..  738;  2  Edm.  458).  am'd. 

1 101.  [Asi'dv  1877.]  Copy  of  proceaiiy  etc.,  to  be  delivered 
!bea  served. 

4  sheriff  or  other  officer,  serving  a  mandate,  must,  upon  the 
l|«i«rt  of  the  person  served,  deliver  to  him  a  copy  thereof,  with- 
i  eompensatlon. 

tU  I  7ff. 

fl02.  [Asi'dy  1877.]  Sheriff  to  exeettte  process,  «te<|  mar 
farm  bT  mail. 

h.  ^eriff,  or  other  officer,  to  whom  a  mandate  ia  directed  and 
fivered,  must  execute-  the  same  according  to  the  command 
tteof,  and  make  return  thereon  of  his  proceedings,  under  his 
Bd-  For  a  violation  of  this  provision,  he  is  liable  to  the  party 
Sneved.  for  the  damages  sustained  by  him;  in  addition  to  any 
t,  or  other  punishment  or  proceeding,  authorized  by  law.  A 
indate  directed  and  delivered  to  a  sheriff  may  be  returned,  br 

ar 
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de()08iting  the  same  in  the  post-office,  properly  inclosed  in  a  poal 
paid  wrapper,  addressed  to  the  clerk,  at  the  place  where  111 
office  is  situated;  unless  the  officer,  making  the  returs  in  tl 
name  of  the  sheriff,  resides  in  the  place  where  the  clerk's  officel 
situated.  \ 

2  B.   S.  440.  g  77;  L.   1850,   ch.  225.   g  3   (4  Edm.   690). 

S  103.   [Am*d,  1877.]    Liability  for  neglect  in  specia.!  pri 
ceedins*. 

A  sheriff,  or  other  officei:,  to  whom  is  delivered  for  service  i 
execution,  a  mandate,  authorized  by  law  to  be  issued,  by  a  jud| 
or  other  officer,  in  a  special  proceeding,  who  wilfully  neglects  1 
execute  the  same,  may  be  fined  by  the  judge,  in  a  sum  not  e^ 
ceeding  twenty-five  dollars,  and  is  liable  to  the  party  ag^rievi 
for  his  damages  sustained  ^hereby. 
2  lU   a    661,   S  8  (2  Bdm.  571). 

8  104.  Sheriff  ntay  command  the  pcvrer  of  the  coitiB.tjr,  i 
overcome  resliitance. 

If  a  sheriff,  to  whom  a  mandate  Is  directed  and  delivered,  find 
or  has  reason  to  apprehend,  that  resistance  will  be  made  to  tl 
execution V thereof,  ne  may  command  all  the  male  persons  in  h 
county,  or  as  many  as  he  thinks  proper,  and  with  such  arms  i 
he  directs,  including  any  military  organization  armed  ai 
quipped,  to  assist  him  in  overcoming  the  resistance  and,  it  nec<> 
sary,  in  arresting  and  confining  the  resisters,  tlielr  aiders  ai 
abettors,  to  bo  dealt  with  according  to  law. 
2  R.  S.    441,  §  80  (2  Edm.  ^9;  3  R.  S.,  6th  ed.,  740). 

S  105.   Name*  of  resistem  to  be  certified. 

The  sheriff  must  certify  to  the  court,  from  which  op  by  wh<y 
authority  the  mandate  was  issued,  the  names  of  the  resistei 
their  aiders  and  abettors,  as  far  as  he  can  ascertain  the  same, 
the  end  that  they  may  be  punished  for  their  contempt  of   tl 
court. 
Id.,  {  81,  aiii*d. 

S  106.  Pnniahntent  for  refaainflr  to  assist. 

A  person,  commanded  by  a  sheriff  to  assist  him,  as  prescribed 
the  last  section  but  one,  who,  without  lawful  cause,  refuses,  ' 
neglects  to  obey  the  command,  is  guilty  of  a  misdemeanor. 
Id.,  t  82,  am'd. 

§  107.   Governor  may  order  out  military. 

If  it  appears  to  the  governor,  that  the  power  of  a  county  w 
not  be  sufficient,  to  enable  the  sheriff  thereof  to  serve  or  execu 
the  process  or  other  mandates,  delivered  to  him,  he  must,  on  t 
application  of  the  sheriff,  order  such  a  military  force,  from  a 
other  county  or  counties,  as  is  necessary. 
Id,,  i  83. 

i  108.  [Am*d,  1€(96.1    Trial  of  claim  of  title  by  tl&lrd.   p« 
■on,  to  property  neized  by  sheriff. 

Where  it  is  specially  preBcril>ed  by  law,  that  a  sheriff  mast, 
may,  in  his  discretion,  impanel  a  jury  to  try  the  validity  of 
claim  of  title  to  or  of  the  right  of  possession  of  goods  or  effe^ 
seized  by  him  by  virtue  of  a  mandate  in  an  action,  Interposed 
a  person  not  a  party  to  the  action,  the  trial  must  be  conduct 
in  the  following  manner,  except  as  otherwise  specially  prescrib 
by  law 
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I  The  sheriff  must  from  time  to  time  notify  as  many  persons 
"  attend  as  it  is  necessary  in  order  to  form  a  jury  of  twelve 

ons  qnalifiod  to  serve  as  trial  jurors  in  the  county  court  of  the 

ity,  or  in  the  city  and  county  of  New  York,  in  the  supreme 

rt,  to  try  the  validity  of  the  claim. 

Upon  the  trial,  witnesses  may  be  examined  in  behalf  of 
I  claimant  and  of  the  party  at  whose  instance  the  property 
1med  was  taken  by  the  sheriff.  For  the  purpose  of  compelling 
Htoess  to  attend  and  testily,  the  sheriff,  upon  the  application 
[cither  party  to  the  inquisition,  must  issue  a  subpoena,  as  pre- 
"M  in  section  854  of  this  act,  and  with  like  effect;  except  that 
"ant  to  apprehend  or  commit  a  witness,  in  a  case  specified 
flection  855  or  section  856  of  this  act  may.be  issued  by  a 
of  the  court  In  which  the  action  is  brought,  or  by  the^ 

■ty  jndge. 

The  sheriff  or  under  sheriff  must  preside  upon  the  trial.  A 
ss,  produced  by  either  party,  must  be  sworn  by  the  presiding 
r,  and  examined  orally  in  the  presence  of  the  jury.  A  wit- 
w^ho  testifies  falsely  upon  such  an  examination  is  guilty  of 
iry  in  a  like  case  and  is  punishable  In  like  manner  as  upon 
Urial  of  a  civil  action. 
ISK,  ch.   946.  ' 

|10».  [Am*d,  1805.]      Bzpenaes,  ho'W  paid. 

W  sQch  a  trial  there  are  no  costs;  but  the  fees  of  the  sheriff, 
^  and  witnesses  must  be  taxed,  by  a  judge  of  the  court  or  the 
ly  judge  of  the  county,  and  must  be  paid  as  follows: 
[1  If  the  jury  by  their  verdict  find  the  title  or  the  right  of 
ssion  to  the  property  claimed  to  be  in  the  claimant,  by  the 
at  whose  instance  the  property  was  taken  by  the  sheriff, 
u  they  find  adversely  to  the  claimant  with  respect  to  all 
Property  claimed,  by  the  claimant. 

, •If  they  find  the  title  or  right  of  possession  to  only  a  part 

>^  property  claimed,  to  be  in  the  claimant;  each  party  must 

I  Ib  own  witnesses'  fees,  and  the  sheriff's  and  jurors  fees  mast 

lid,  one-half  by  each  party  to  the  inquisition. 

^ore  notifying  the  jurors,  the  sheriff   may,  in  his  discretion, 

iffe  each  of  the  parties  to  the  controversy  to  deposit  with 

iwch  reasonable  sum,  as  may  be  necessary  to  cover  his  legal 

i»  and  the  jurors'  fees.    The  sheriff  must  return  to  each  party 

I  wlance  of  the  sum  so  deposited  by'  him,  after  deducting  his 

^  lawfully  chargeable  to  that  party,  as  prescribed  in  this  sec- 
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TITLE  II. 

Ptoviflions  relating  to  the  execution,  by  a  sheriff,  of  a  xna 

date  against  the  person. 

Aitlcl3  1.  Arresting,  conveying  to  Jafl,  and  <*oiiimittlDg  a  prisoner. 

2.  Jallg;    Jail   dlsclpIlDe;   and   rcgulatious  concernlDg  the  conflneioi 

and  care  of  prfaoners. 

3.  Temporary  Jalla,  and  temporary  removal  of  prisoner!  from  JaU. 

4.  Jail  liberties;  escapes. 

6.  Action  upon  and  assignment  of  a  bond  for  jail  llbertiee. 

ARTICLE  FIRST. 

Arreaiing,  convening  to  jail,  and  committing  a  prisoner^ 

Sec.  110.  Prisoner,  bow  kept. 

111.  Imprisonment  on  execntlon. 

112.  Id.;   in  otlior  counties. 

113.  Charges  for  food,  etc.,  when  prohibited. 

114.  Also  for  waitiiiff  tor  prisoner. 

115.  Raten  of  charges  tor  looglug,  etc. 

116.  Prisoner   may   send   for   necessaries. 

117.  Charges  for  rent,  etc.,  prohibited. 

118.  Prisoner,  how  conveyed  to  jail  through  another  G«ootj. 
110.  Officer  or  prisoner  not  liable  to  arrest. 

f  llO.  Prisoner,  ItOTV  kept. 

A  person  arrested,  by  virtue  of  an  order  of  arrest,  in  an  acti 

or  special  proceeding  brought  in  a  court  of  record;  or  of  an  eJ 

cution  issued  upon  a  judgment  rendered  in  a  court  of  record; 

surrendered  in  exoneration  of  his  bail;  must  be  safely  kept 

custody,  in  the  manner  prescribed  by  law,  and,  except  as  othi 

wise  prescribed  in  the  next  two  sections,  at  his  o\vn  expent 

until  tie  satis^fies  the  judgment  rendered  against  bim,  or  is  d 

charged  according  to  law. 

2  R.  S.  876,   Sfi  76  and  77  (3  R.  S.,  5tb  c<1.,  65G;  2  Bdm.  301),  conaolidal 
and  extended. 

9  111.  [Am*dy  1880.]      Imprlnonmeiit  on  execntlon. 

No  person  shall  be  imprisoned  within  the  prison  walls  of  a^ 
jail  for  a  longer  period  tlian  three  months  under  an  execution 
any  other  mandate  against  the  person  to  enforce  the  recovery 
a  sum  of  money  less  than  live  hundred  dollars  in  amount  or  u 
der  a  commitment  upon  a  fine  for  contempt  of  court  in  the  no 
payment  of  alimony  or  counsel  fees  in  a  divorce  case  whi^re  t 
amount  so  to  be  paid  is  less  than  the  sum  of  five  hundred  doUai 
and  where  the  amount  in  either  of  said  cases  is  five  hundred  d« 
lars  or  over,  such  imprisonment  shall  not  continue  for  a  long 
period  than  six  months.    It  shall  be  the  duty  of  the  sheriflf 
whose  custody  any  such  person  is  held  to  discharge  such  person 
the  expiration  of  said  respective  periods  without  any  formal  a 
plication  being  made  therefor.      No  person  shall  be  imprison) 
within  the  jail  liberties  of  any  jail  for  a  longer  period  than  fl 
months  upon  any  execution  or  other  mandate  against  the  persG 
and  no  action   shall   be  commenced   against  the  sheriff  upoD 
bond  given  for  the  jail  liberties  by  such  person  to  secure  the  ben 
fit  of  such  liberties,  as  provided  in  articles  fourth  and  fifth 
this  title  for  an  escape  made  after  the  expiration  of  six  montt 
imprisonment  as  aforesaid.    Notwithstanding  such  a  discharge 
eitner  of  the  above  cases,  the  judgment  creditor  in  the  execiitic 
or  the  person  at  whose  instance  the  said  mandate  was  issued,  hi 
the  same  remedy  against  the  property  of  the  person  imDrisom 
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rhich  ho  had  before  such  execution  or  mandate  was  issued;  but 
Bie  prisoner  shall  not  be  again  imprisoned  upon  a  like  process 
iisued  in  the  same  action  or  arrested  in  any  action  upon  any  judg- 
ment under  which  the  same  may  have  been  granted.  Except  in 
k  case  hereinbefore  specified  nothing  in  this  section  shall  effect  a 
Itonmitment  for  contempt  of  court. 

ISK,  eta.  672.    See  H  167,  1494,  2202,  3033. 
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1112.  [Am'd,  1888.]     ld.$  in  otlier  conntlea. 

In  any  county,  if  a  prisoner,  actually  contined  in  jail,  makes 
Mth  before  the  sheriff,  jailer,  or  deputy-jailer,  that  he  is  unable 
to  sapport  himself  during  his  imprisonment,  his  support  is  a 
fHinty  charge. 

k  1875,  cb.  »l,  U  1  AD^l  ^ 

Ills.  Clt«rirea  for  food,  etCf  trhen  prolilblted. 

A  sheriff  or  other  officer  shall  not  charge  a  person,  whom  he 
kas  arrested,  with  any  sum  of  money,  or  demand,  or  receive  from 
Um  money,  or  any  valuable  thing,  for  any  drink,  victiials  or 
«Uief  thing,  furnished  or  provided  for  the  officer,  or  for  the  pris- 
«er,  at  any  tavern,  ale-house,  or  public  victualing  or  drinking 
kose. 

2  R.  8.  426.  I  1  (3  B.  8..  Oth  ed.,  724;  2  Edm.  444). 

I  114.  Alao  for  Tvaitlnff  for  prisoner. 

A  sheriff  or  other  officer  shall  not  demand  or  receive  from  a  per- 
ton.  arrested  by  him,  while  in  his  custody,  a  gratuity  or  reward, 
won  any  pretence,  for  keeping  the  prisoner  out  of  jail;  for  going 
Nnth  him  or  waiting  for  him  to  find  bail,  or  to  agree  with  his  ad- 
^*fiary;  or  for  any  other  purpose. 
!  H.  i  2,  am'd. 

'  (  115.  Rjfttea  of  eliarffes  for  lodfflnv,  etc. 

If  a  person  arrested  is  kept  in  a  house,  other  than  the  jail  of  the 

rpty,  the  officer  arresting  him,  or  the  person  in  whose  custody 
^  is,  shall  not  demand  or  receive  from  him  any  greater  sum,  for 
]/fiiig,  drink,  victuals,  or  any  other  thing,  than  has  been  there- 
ore  prescribed  by  the  court  of  sessions  of  the  county;  or,  if 
rate  has  been  prescribed  by  the  court  of  sessions,  than  is  al- 
ed  by  a  justice  of  the  peace  of  the  same  town  or  city,  upon 
f  that  the  lodging  or  other  thing  was  actually  furnished,  at 
request  of  the  prisoner.  And  such  an  officer  or  person  shall 
\9a^  in  any  case  or  upon  any  pretext,  demand  or  receive  compen- 
[ygop  for  strong,  spirituous,  or  fermented  liquor,  or  wine,  sold  or 
f*fiTered  to  the  prisoner. 

I  116.  Prlnoner  may  send  for  necessarien. 

A  prisoner  so  kept  in  a  house,  may  send  for  and  have  beer,  ale, 
gwer,  tea,  coffee,  milk,  and  necessary  food,  and  such  bedding, 
«»«i  and  other  necessary  things,  as  he  thinks  fit,  from  whom  he 
pnaw  without  detention  of  the  same  or  any  part  tliereof  by,  or 

Eying  for  the  same,  or  any  part  thereof  to,  the  officer  arresting 
n.  or  the  person  in  whose  custody  he  is. 
I  M..  I  4. 

;  }  IIT.  Charirea  for  rent,  etc.,  prohibited. 

A  sheriff,  jailer,  or  other  officer,  shall  not  demand  or  receive 
*wiey,  or  any  valuable  thing,  for  chamber  rent  in  a  jail;  or  any 
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fee,  cuaipensation,  or  reward,  for  the  commitment,  detaining  i 
custody,  release,  or  discharge  of  a  prisoner,  other  than  the  t& 
expressly  allowed  therefor  by  law. 
Id.,  I  5. 

1  118.  Prisoner,  ho^v  conveyed  to  Jail  tlironsli   anoth< 
county. 

A  sheriff  or  other  officer,  who  has  lawfully  arrested  a  prisone 
may  convey  his  prisoner  through  one  or  more  other  counties, 
the  ordinary  route  of  travel,  from  the  place  where  the  prison' 
was  arrested,  to  the  place  where  he  is  to  be  delivered  or  confine 

2  B.  8.  42G.  }  6. 

S  119.  Olllccr  or  prisoner  not  liable  to  arrest. 

A  prisoner  so  conveyed,  or  the  officer  having  him  In  custody, 
not  liable  to  arrest  in  any  civil  action  or  special  proceeding,  whi 
passing  through  another  county.  « 

Id.,  §  7,  «jo*d. 
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ARTICIiE  SECOND. 


fuSt;Jail  discipline ;  and  regulations  concerning  the  confinement 

and  care  of  prisoners. 


r 


lao.  JaU  In  New  York  dtj. 

m.  Jails  tn  other  conntlefl. 

122.  Either  of  Bereral  lalle  mmj  be  uaed. 

128.  Civil  and  criminal  prisoners  to  be  kept  separate. 

AM.  Males  and  fetnales  to  be  kept  separate. 


121  JaU  pbTsidan. 

127.  RemoTal  of  sick  prltoners. 

12B.  Sale  ot  liquor  In  Jails. 

129.  Permit,  when  granted. 

laO.  Penaltiee  for  Violation. 

131.  Serrlce  of  papers  on  prisoner. 

182.  Sheriff  to  permit  access  for  that  purpose. 

18.  Prisoners  under  United  States  process. 

IM.  flberiff  answerable  for  their  castody. 

i  lao.  JaU  in  New  York  citr. 

The  buildiniT  now  used  as  a  jail  ia  the  city  of  New- York,  for 
ttfr  oohfinemeat  of  prisoners  in  civil  causes,  shall  continue  to  be 
tte  jafl  of  the  citj  and  county  of  New- York,  for  the  confinement 
^foeh  persons;  and  the  sheriff  of  the  city  and  county  of  New- 
Twk  shall  haTe  the  custody  thereof  and  of  the  prisoners  in  the 

12  {8  n.  S..  5th  ed.,  T25;  2  Bdm.  446),  also  flrsi  danse  of 


.3R.  8.  428,  f  1 
1  k.  8.  380.  i  fS. 


i  m.  JsUla  In  other  eonntlea. 

The  buildin;?8,  now  used  as  the  pails  of  the  other  counties  of  the 
elate,  shall  continue  to  be  the  j.ai^s  of  those  counties  respectively, 
until  other  buildings  have  been  designated  or  erected  for  that 
prpose,  according  to  law;  and  the  sheriff  of  each  county  shall 
have  the  custody  of  the  jail  or  jails  of  his  county,  and  of  the 
pisoners  in  the  same. 

U^  I  18.  and  part  of  1  B.  S.  380.  i  75. 

1 182.  Either  of  ae-reral  Jnlln  ms^T  be  used. 

The  sheriff  of  a  county,  in  which  there  is  more  than  one  jail, 
jay  confine  a  prisoner  in  either;  and  may  remove  him  from  one 
W  to  another,  within  the  county,  whenever  he  deems  it  neces- 
<t7y  for  his  safe  keeping,  or  for  his  appearance  at  court. 

It.  124. 

I12S.  Civil  and  criminal  prisoners  to  be  kept  separate. 

A  prisoner,  arrested  in  a  civil  cause,  must  not  be  kept  in  a  room, 
o  which  any  prisoner,  detained  on  a  criminal  charge  or  convic- 
him.  Is  confined. 

M.  18. 


I    1 124.  Hales  and  f enutles  to  be  kept  separate. 

Hale  and  female  prisoners  must  not  be  put  in  the  same  room; 
aeept  that  a  husband  and  his  wife  may  be  put  or  kept  together, 
01  a  room  wherein  there  are  no  other  prisoners. 

U..  fi  10,  am*d. 


!    I  125.  Penalties. 


A  sheriff,  or  other  officer,  who  wilfully  violates  any  of  the  fore- 
Wing  provisions  of  this  title,  forfeits  to  the  person  aggrieved, 
ti«ble  damages.    He  is  also  guilty  of  a  misdemeanor,  and  shall 
S  88 
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be  punished  accordingly.    A  conTiction  also  operates  as  a   <<c 
feiture  of  his  office. 

2   B.    S.   4^,    i  11. 

S  126.  Jail  pltysician. 

The  board  of  supervisors  of  each  county,  except  New-Yor 
must  appoint  some  reputable  physician,  duly  authorized  to  pra 
tice  medicine,  as  the  physician  to  the  jail  of  the  county.  If  the] 
is  more  than  one  jail  they  must  appoint  a  physician  to  eae 
The  common  council  of  the  city  of  New- York  must  appoint 
similar  physician,  to  the  jail  of  that  city  and  county.  The  pbyi 
cian  to  a  jail  holds  his  office  at  the  pleasure  of  the  board  whic 
appointed  him,  except  in  the  county  of  Kings.  In  that  county,  tl 
term  of  his  office  is  three  years. 

Id.,  part  of  {  28,  as  morllfled  by  L.  1869,   ch.  418. 

S  127.   [Am'dy  1806.]      RemoT-al  of  sick  prisoners. 

If  the  physician  to  a  jail,  or,  in  case  of  a  vacancy,  a  phyaicia 
acting  as  such,  and  the  warden  or  jailer,  certify  in  writing,  that 
prisoner,  confined  in  the  jail  In  a  civil  cause,  is  in  such  a  state  < 
bodily  health,  that  his  life  will  be  endangered,  unless  he  is  n 
moved  to  a  hospital  for  treatment,  the  county  judge,  or,  in  tli 
city  and  county  of  New  York,  one  of  the  justices  of  the  suprem 
court,  must,  upon  application,  make  an  order,  directing  the  n 
moval  of  the  prisoner  to  a  hospital  within  the  county,  designate 
by  the  judge;  or,  if  there  is  none,  to  such  nearest  hospital  as  th 
judge  directs:  that  the  prisoner  be  kept  in  the  custody  of  the  chic 
officer  of  the  hospital,  until  he  has  sufficiently  recovercNi  from  hi 
illness,  to  be  safely  returned  to  the  jail;  that  the  chief  officer  c 
the  hospital  then  notify  the  warden  or  jailer,  and  that  the  lattc 
thereupon  resume  custody  of  the  prisoner.  If  the  prisoner  actt 
ally  escapes,  while  going  to,  remaining  at,  or  returning  from  th 
hospital,  a  new  execution  may  be  issued  against  his  person,  if  h 
was  in  his  custody  by  virtue  of  an  execution;  or,  if  he  was  I 
custody  by  virtue  of  an  order  of  arrest,  a  new  order  of  arres 
may  be  granted,  upon  proof  by  affidavit  of  the  facts  specified  i 
this  section,  without  other  proof  and  without  an  undertaking. 
L.   1895,  cb.   946. 

i  128.  Sale  of  liaaor  in  Jails. 

Strong,  spirituous,  or  fermented  liquor,  or  wine,  shall  not,  oi 
any  pretence,  be  sold  within  a  building  used  and  established  & 
a  jail.  Spirituous,  fermented  or  other  liquor,  except  cider,  am 
that  quality  of  beer  called  table-l>eer,  shall  not  be  brought  into  I 
jail  for  the  use  of  a  person  confined  therein,  without  a  writta 
permit  by  the  physician  to  the  jail,  which  must  be  delivered  U 
and  kept  by  the  keeper  thereof,  specifying  the  quantity  and  kin< 
of  liquor  which  may  be  furnished,  the  name  of  the  prisoner  ton 
whom,  and  the  time  during  which  the  same  may  be  furnished. 

2  R.    S.   428.    {   29. 
§  120.  Permit,  -wlien  arranted. 

Such  a  permit  shall  not  be  granted,  unless  the  physician  is  satis' 
fied,  that  the  liquor  allowed  to  be  furnished  is  necessary  for  tbf 
health  of  the  prisoner,  for  whose  use  it  is  permitted,  and  that  fad 
must  be  stated  in  the  permit. 
Id.,  i  80. 

S  180.   Penalties  for  violation. 

A  person  who  brings  into  or  soils  in  a  jail,  strong,  spirituouSi 
fermented,  or  other  liquor,  or  wine,  contrary  to  the  foregoing  pro* 
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ions  of  this  article;  or  a  sheriff,  keeper  of  a  jail,  assistant- 
^per,  or  an  officer,  or  person  employed  in  or  about  a  jail,  who 
riiigly  suffers  liquor  or  wine  to  be  sold  or  used  therein,  con- 
to  this  article,  is  guilty  of  a  misdemeanor,  and  shall  be  pun- 
accordingly.  A  conviction  also  operates  as  a  forfeiture  of 
I  office. 

I R.  8.  438,   I   31. 


/! 


1 131.  8ervi«e  of  papers  on  prisoner. 

iberiff  or  jailor,  upon  whom  a  i>aper  in  an  action  or  special  > 

ling,   directed  to  a   iirisoner   in   his   custody,    is   lawfully  V 

or  to  whom  such  a  paper  is  delivered  for  a  prisoner,  must,  ^ 

in  two  days  thereafter,  deliver  the  same  to  the  prisoner,  with 
}te  thereon  of  the  time  of  the  service  thereof  upon,  or  the 
ript  thereof  by  him.  For  a  neglect  or  violation  of  this  section, 
iheriff  or  jailor,  guilty  thereof,  is  liable  to  the  prisoner  for  all 
iges  occasioned  thereby. 
L,  I  S2,  Mn*d.    See  post,  9  700. 

i  133.  Slterilf  to  permit  aeceas  for  that  purpose. 

Subject  to  reasonable  regulations,  which  the  sheriff  may  estab- 
bh  for  that  purpose,  a  sheriff,  jailor,  or  other  officer,  who  has  the 
mtody  of  a  prisoner,  must  permit  such  access  to  him  as  is  neces- 
urf,  for  the  personal  service  of  a  paper  in  an  actiou  or  special 
poceeding,  to  which  the  prisoner  is  a  party,  and  which  must  be 
pcnooally  served. 

S 183.  Prisoners  under  United  States  process. 

A  iheriff  must  receive  Into  his  jail  and  keep  a  prisoner,  com- 
Bltted  to  the  same,  by  virtue  of  civil  process  issued  by  a  court  of 
ttcord,  instituted  under  the  authority  of  the  United  States,  until 
^  is  discharged  by  the  due  course  of  the  laws  of  the  United 
States,  in  the  same  manner  as  if  he  was. committed  by  virtue  of  a 
Bandate  in  a  civil  action,  issued  from  a  court  of  the  Htate.  The 
afceriff  may  receive,  to  his  own  use,  the  money  payable  by  the 
tnited  States  for  the  use  of  the  jail. 

2  R.  8.  443,  i  06  (3  R.   8.,  6th  ed.,  743;  2  Edm.  482). 

i  134.  Sberlfl  answerable  for  thetr  custody. 

A  sheriff  or  jailor,  to  whose  jail  a  prisoner  is  committed,  as  pre- 
Rribed  in  the  last  section,  is  answerable  for  his  safe  keeping,  is 
tte  courts  of  the  United  States,  according  to  the  laws  thereof. 
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ARTICL.B  THIRD. 

Temporary  jails,  and  temporary  removal  of  prisoners  from  jc 

8ec.  135.  When  jail  becomes  anflt,  etc.,  another  to  be  designated. 

136.  Designation,   how   annulled. 

137.  Copy  of  designation  to  be  served  on  the  sheriff,  ete. 

138.  Prisoners   ah-eady    upon   jail  liberties. 

139.  Jail    IllK>rties    to   inwoner,    wIm    becomes   entitled    thereto,    befi 

removal. 

140.  Id.;   to   prisoners   removed. 

141.  When   deslj^natlon   to   be   revoked,    etc. 

142.  Copy  of  revocation  to  be  served  on  sberiff;  sheriff's  duty 

143.  Removal  of   prisoners   in    case   of   fire. 

144.  What  officer  to   act  in  case  of  absence,  etc. 

S   135.   [Am'd,   1895.]     When  Jatl   becomeM   unfit,   etc.,   m 
otlier  to  be  designated. 

If  there  is  no  jail  in  a  county;  or  the  jail  becomes  unfit  or  ui 
safe  for  the  confiuement  of  some  or  all  of  the  prisoners;  or  is  d( 
stroyed  by  fire,  or  otherwise;  or  if  a  pestilential  disease  brcal 
oat  in  the  jail,  or  in  the  yiciuity  of  the  jail,  and  the  physician 
the  jail  certifies  that  it  is  likely  to  endanger  the  health  of  any 
all  of  the  prisoners  in  the  jail;  the  county  judge,  or,  ki  the  cil 
and  county  of  New- York,  the  presiding  justice  of  the  appellal 
division  of  the  supreme  court  of  the  first  department  must,  by 
instrument  in  writing,  filed  with  the  clerk  of  the  county,  desii 
nate  another  suitable  place  within  the  county,  or  the  jail  of  a 
contiguous  county,  for  the  confinement  of  some  or  all  of  the  pris- 
oners, as  the  case  requires.  The  place  so  designated  thereupon 
becomes,  to  all  intents  and  purposes,  except  as  otherwise  pre- 
scribed in  this  article,  the  jail  of  the  county  for  which  it  has  been 
so  designated,  and  the  purposes  expressed  in  the  instrument  des- 
ignating the  same. 

L.  1885.  eh.  046;  2  R.  S.  428,  430.  fiS  14.  26  and  27  (3  R.  S.,  5ih  cd., 
726;   2   Edm.    447,    440),    consolidated,    with   amendments. 

\  13G.  Desigrnatlon,  bo^y  annulled. 

The  designation  may  be  modified  or  revoked,  by  the  judge  mak- 
ing the  same,  by  a  like  instrument  in  writing,  filed  with  the  clerk 
of  the  county. 

Id..    8   1S>    am'd. 

S  137.  Copy  of  deslffnatton  to  be  aer-red  on  the  aheriilC, 
ete. 

The  county  clerk  must  serve  a  copy  of  the  designation,  duly  cer- 
tified by  him,  under  his  official  seal,  on  the  sheriff  and  keeper  of 
the  jail  of  a  contiguous  county  so  designated.  The  sheriff  of  that 
county  must,  upon  the  delivery  of  the  sheriff  of  the  county  for 
which  the  designation  is  made,  receive  Into  his  jail,  and  there 
safely  keep,  all  persons  who  may  be  lawfully  confined  therein, 
pursuant  to  this  article;  and  he  is  responsible  for  their  safe  ke<*p- 
mg,  as  if  he  was  the  sheriff  of  the  county  for  which  the  designa- 
tion is  made. 
Id.,    fil   10  and   17.   consolidated,  and   am'd. 

9  138.  Prlnonern  already  npon  Jail  libertien. 

If  a  prisoner  has  boon  admitted  to  the  liberties  of  the  jail  of  the 
county,   for  which   the  designation   is  made,   he   must,   notwit^- 

ao 
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itakidini:,  remain  within  those  liberties;  but  he  may  be  removed  by 
^the  sheriff,  to  whom  he  has  given  bond  for  the  liberties,  to  the 
'M  or  other  place  so  designated,  and  confined  therein,  in  a  case 
fthere  the  sheriff  might  confine  him  in  the  jail  of  his  own  county. 

2  R.  8.  42S.  430.   %  18. 

I  13^  Jail  llbertleii  to  prlaoner,  'vfIio  becomes  entitled 
eto,  before  removal* 

If  a  person,  who  ib  arrested,  before  or  after  the  designation,  by 
%»  sheriff  of  the  county  for  which  the  designation  is  made,  be- 
nmcs  entitled,  after  the  designation,  and  before  his  removal,  to 
4e  liberties  of  the  jail,  he  must  be  admitted  to  the  liberties  of 
^  jail  of  that  county,  as  if  the  designation  had  not  been  made; 
hit  he  may  be  removed  by  the  sheriff  to  the  jail,  or  otjier  place, 
»  designated,  and  confined  therein,  in  a  case  where  the  sneriff 
!  ftig^t  confine  him  in  the  jail  of  his  own  county. 
II,  i  19,  am*d. 

1 140.  Id.;  to  prisoners  remoT'ed. 

If  a  person  confined  in  or  removed  to  the  jail  of  a  contiguous 
oaBty,  designated  as  prescribed  in  this  article,  becomes  entitled 
to  the  liberties  of  the  jail,  the  sheriff  of  that  county  must  admit 
Urn  to  the  jail  liberties,  as  if  he  had  been  originally  arrested  by 
ttat  sheriff,  on  a  mandate  directed  to  him. 

Id.,  f  ao. 

I  141.  IV'ben  deslgrnatlon  to  be  revoked,  etc. 

When  a  jail  is  erected  for  the  county,  for  whose  use  the  desig- 
satSon  was  made,  or  its  jail  is  rendered  fit  and  safe  for  the  con- 
finement of  prisoners,  or  the  reason  for  the  designation  of  an- 
other jail  or  place  has  otherwise  ceased  to  be  operative,  the  desig- 
ution  most  be  revoked,  as  prescribed  in  this  article. 

M..  f  a. 

I  142.  Copy  of  revocation  to  be  served  on  sberlff;  sber- 
ll^s  dnty  tbereon. 

The  county  derk  must  immediately  serve  a  copy  of  the  revoca- 
:  tion,  duly  certified  by  him  under  his  otficial  seal,  upon  the  sheriff 
|«f  the  same  county;  who  must  remove  the  prisoners  belonging  to 
[  Kb  custody,  and  confined  without  his  county,  to  his  proper  jail. 

If  a  prisoner  has  been  admitted  to  the  jail  liberties  in  the  other 

«on^,  he  must  also  be  removed;  and  he  is  entitled  to  the  liber- 
'  to  of  the  jail  of  the  county,  to  which  he  is  removed,  without  a 

*Ew  bond,  as  if  he  had  been  originally  admitted  to  the  jail  libor- 
'ues  in  that  county;  and  the  bond  given  by  him  applies  accord- 

^j  to  those  liberties. 

^  I  2D,   am  a. 

1 143.  Removal  of  prisoners  In  case  of  lire. 

If,  by  reason  of  a  jail,  or  a  building  near  a  jail,  being  on  fire, 
Jjpfe  is  reason  to  apprehend  that  some  or  all  of  the  prisoners  con- 
»Md  in  the  jail,  may  be  injured,  or  may  escape,  the  sheriff  or 
«^por  of  the  jail  may,  in  his  discretion,  remove  them  to  some 
fife  and  convenient  place,  and  there  confine  them,  until  thoy  can 
j^fely  returned  to  the  jail;  or,  If  the  jail  is  destroyed,  or  so  in- 
ured, that  it  is  unfit  or  unsafe  for  the  confinement  of  the  prison- 
^  until  a  designation  is  made,  as  prescribed  in  section  135  of 
this  act 

I*-   8  2B,    am'd. 

8T 
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S  144.  [Am'd,  1805.]  l¥liat  officer  to  act  in  caae  of  ab- 
nenocy  eto. 

If  the  county  judge,  or  the  presidiniir  justice  of  the  appellate 
division  of  the  supreme  court  of  the  first  department^  is  absent  oc 
unable  to  act,  or  his  oflSce  is  vacant,  a  designation,  or  the  revoca- 
tion or  modification  thereof,  as  preKcribed  in  this  article,  may  be 
made,  in  any  county,  except  New-Yorlc,  by  the  special  county 
judge  or  the  district-attorney,  or.  In  the  city  and  county  of  New- 
York,  by  any  justice  of  the  appellate  division. 

L.    1896,    ch.    046. 
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ARTICLE  FOURTH. 

Jail  liberties;  escapes, 

lie.  145.  Jail  liberties  in  certatn  counties. 

146.  Id. ;  In  other  counties. 

147.  Id. ;  liow  laid  out- 

148.  Copy  to  be  kept  posted  in  jail. 

149.  Who  admitted  to  liberties. 

150.  Underta.king  to  be  executed  by  prisoner. 
U>1,  For  whom  undertaking  to  be  held. 

152.  Prisoner  to  be  committed  when  surety  is  Insufllcient. 

153,  Surrender  of  prisoner  by  his  sureties. 
]->!.  How  surrender  made. 

155.  What  deemed  and  what  not  deemed  an  escape, 
l.'id.  When  court  may  order  Indicted  prisoner  to  be  produced. 

157.  Prisoners  committed  for  contempt. 

158.  Sheriff's  liability  for  escape. 

159.  Penalty  for  connivance  at  escape  by  a  sheriff,  etc. 


j   14S.   [AjBi*d,  1886,  1900,  1902,  1004,   IfMKS.]   Jail  Ubertien 
1  certalm  coiintftes. 

The  following?  are  the  liberties  of  the  jail  for  each  of  the  foiinties 
ified,  to  wit:  For  the  county  of  New  York,  the  whole  of  said 
ty;  for  the  county  of  Onondaga,  the  whole  of  the  city  of 
case;  for  the  county  of  Monroe,  the  whole  of  the  city  of 
hester;  for  the  county  of  Erie,  the  whole  of  the  city  of 
"alo:  for  the  county  of  Dutchess,  the  whole  of  the  city  of 
ffakeepsie;  for  the  county  of  Kinf^,  the  whole  of  tlmt  county; 
the  county  of  Albany,  the  whole  of  the  city  of  Albany;  for 
county  of  JeflPerson,  the  whole  of  tlie  city  or  Watertown;  for 
N  county  of  Herkimer,  the  whole  of  the  Village  of  Herkimer; 

tthe  county  of  Rensselaer,  the  whole  of  the  city  of  Troy;  for 
county  of  Niagara,  the  whole  of  the  city  of  l-iockport;  for 
he  county  of  Steuben,- tlie  wliole  of.  the  villnge  of  Bath;  for  tlie 
Nmty  of  Nassau,  the  whole  of  the  town  of  Hempstead;  for  the 
MHmtT  of  Broome,  the  whole  of  the  city  of  Binghamton. 

i  L  18»5,  ch.  42;  t..  1900,  ch.  113;  L.  1002,  ch.  311 ;  L.  1904,  ch.  384  ; 
L  1905,  ch.  439.     In  effect  Hay  16,  1905.  • 

\  I  140.  Id. 9  tn  otber  eountle*. 

1  The  liberties  of  tlie  jail,  in  each  of  the  other  counties  of  the 
fctte,  as  heretofore  established,  shall  conthiue  to  i)e  the  liberties 
ftereuf,  until  they  are  altered,  or  new  liberties  are  established, 
p  {prescribed  by  law. 

:  a.  S.  432,  S  33  (3  R.  S.,  6th  ed.,  731 ;  2  Edm.  451). 
I  1 147.  Id. I  boi^  laldt  oat. 

Where  the  liberties  of  a  jail  are  altered  or  ostablished,  by  reso- 
fction  of  the  board  of  supervisors,  as  prescribed  by  law,  a  space 
«f  irronnd,  adjacent  to  the  jail,  and  not  exceeding  five  hundred 
•treg  in  quantity,  must  be  laid  out  as  the  jail  liberties,  in  a 
t^mre  or  rectangle  as  nearly  as  may  be;  but  a  stream  of  water, 
<»nal,  street,  or  highway,  may  be  adopted  as  an  exterior  line, 
*Jtwith»tanding  it  is  not  in  a  straight  line,  or  is  not  at  right 
tijfles  with  the  other  exterior  line  of  the  liberties.  A  resolution 
«.nHishing  or  altering  jail  I  liberties,  must  contain  a  particular 
**Tiptlon  of  their  boundaries;  and  as  soon  as  may  i»e  after  its 
••ioption,  the  boundaries  must  be  designated  by  monuments,  in- 
rtowires.  posts,  or  other  visible  and  permanent  marks,  at  the  ex- 
pense of  the  county. 

Id.,  i  34;  L.  1875,  ch.  482,  S  1. 

39 
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1  148.  Copy  to  be  kept  ponted  in  Jail. 

The  county  clerk  mast,  within  one  week  after  a  resolution 
the  board  of  supervisors,  establishing  or  altering;  jail  liberties,  | 
been  filed  in  his  ofBce,  deliver  an  exemplified  copy  thereof  to  ^ 
keeper  of  the  jail;  who  must  keep  the  same  cxposcMi  to  pal 
view,  in  an  open  and  public  part  of  the  jail,  and  exhibit  it 
each  person  admitted  to  the  liberties  of  the  jail,  at  the  time^ 
his  executing  a  bond  for  that  purpose. 

2  R.  S.  432,  S§  38  and  39. 

fi  140.  [Am'd,  18SCI,  1004.]    T^ho  admitted  to  libcrttcw. 

A  person   in   the  custody  of  a  sheriff,   by   virtue  of   an    ord 

of  arrest;    or   of   an    execution   in   a    civil   action;   or    in    cow 

quence  of  a  surrender  in  exoneration  of  his  bail;  is  entitled 

be  admitted  to  the  liberties  of  the  jail,  upon  delivering    to  t 

sheriff    an    approved    undertaking    as    prescribed    in    tiie     ne 

section. 

Id..   6  40;   L.   1886,   cb.   648.     See  an  to,   §  15.     U   1004,   cb.  384.       In   elS 
April  26,  1904. 

I  IKO.  TAm'd,  1880,  1004.]    rndertakinff  to  be  execute^d  1 
priMoner. 

The  undertaking  must  be  executed  by  the  prisoner,    and  oi 

or  more  sufficient  sureties,   residents,  and  householders    or   fn 

holders  of  the  county,  in  a  penalty  at  least  twice  the   snui, 

which  the  sheriff  was   required  to  hold  the  defendant    to   ba 

if  he  is  in  custody  under  an  order  of  arrest,  or  has  been  si 

rendered  in  exoneration  of  his  bail,  before  judgment;  or  direct] 

to  be  collected  by  the  execution,   if  he  is  in  custody   under  i 

execution;   or   remaining    uncollected    uiK>n    a    judgment    a^nii 

him,   if   he   has   been   surrendersed   after   judgment;    conditionc 

that  the    person    so    in    custody    shall    remain    a    prisoner,    m 

shall  not,   at  any  time,   or  in  any  manner,   escape  or  n:o    "wii 

out   the    liberties   of    the   jail,    until    discharged    by    due    conr 

of  law.     Upon  the  giving  and  the  approval  l^y  the  court   or 

judge  ther(*<)f,  or  a  county  judge,  of  such  nn  undertaking*,  ti 

prisoner   shall   be  released   from   the  custody  of  the   sheriff  aj 

the  sheriff  shall    thereupon   be  exonerated   from   liability.      B 

after  the  allowance  of  the  undertaking  as  hereinafter  prescribe 

the  same,   must   be   delivered   by   the   clerk,   on   request,    to   t3 

party   at  whose  instance   the  prisoner  was  in   custody.      With 

two  days    after   the    approval    by   the    court,    judge,    or    ooun 

judge,    the    undertaking   must   be   filed    by   the   sheriff   with   t] 

dork,    and    a    copy    delivered    to    the   pnrty    at   whose    instao 

the   prisoner    wns    in    custody,    or    to    his    attorney,    who    shj 

within  three  days  thereafter  serve  upon  the  surety  or  surctii 

or  the    attorney    for    the    prisoner,    a    notice    that   he    docs    n 

accept  him,   or  them,  as  bail;   otherwise  he  is  deemed  to   ha' 

nccopted    them.      Within    three   days   after   the   receipt    of   svu 

notice,  the  surety  or  sureties,  or  the  attorney  for  the  prlsoni! 

may  serve  upon  the  party,  or  attorney  for  the  party,  at  wha 

instance  the  prisoner  was  in  cu.stody,  notice  of  justification  \ 

the  same  or  other  bail  before  the  court  of*  a  judge  thereof,  i 

a  county  judge,   at  a  specified   time  and  place;   the  time  to  ] 

not  less  than  five  days  nor  more  than  ten  days  thereafter,  aa 

the  place  to  be  within  the  county  where  one  of  the  bail  residi 

or   where    the    defendant    was    arrested.      Except    as    otherwii 


*  So  in  original. 
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wessly  prescribed  in  this  article,  the  provisions  regulating  the 
|ititation  of  new  sureties  or  a  uew  undertaking,  and  the 
pBunation  and  qualification  of  the  new  sureties,  and  tJic 
auce  of  the  undertaliing  after  justiiication,  contained  in 
k  third  of  title  first  of  chapter  seventh  of  this  act,  shall 
If  the  bail  shall  not  be  allowed,  the  court,  judge  or 
judi^e  shall  remand  the  prisoner  to  the  custody  of  the 

H  41  and  42;  L.    188«.  ch.  G48;.L.   1904,  cb.   884.     Aa  to  deposit,  aee 
In  effect  April  26,  1(104. 

Ul.  [Ain'd»  1880,  ltM>4.]    Frain  whom  undertuklnor  to  bo 

nndertaking   so   taken   is   held    for   the   indemnity   of   the 

at  whose  instance  the  prisoner  executing  it  is  confined. 

I.  S.  434,   §  43;  L..  1004,  cU.  384.     In  effect  April  26.  1904. 

152.    [Am' A,    ]880.]       Prisoner    to    be    committed    when 
frtj  ia  inanflicicnt. 

\t  the  party  at  whose  instance  the  prisoner  is  in  custody  dis- 

^  that  a  surety  therein  is  insufficient,  he  may,  upon  proof  of 

fact,  by   affidavit  or  otherwise,  apply   to  the  court  or  to  a 

thereof,  on  whose  process  or  maudate  such  prisoner  is  in 

,  or  to  the  county  judge  of  the  county  where  such  prisoner 

ed,   and   the  court,  or  a  judge  thereof,  or  such  county 

'.  may  make  an  order  committing  such  prisoner  to  close  con- 

t  in  the  jail  until  another  nndertaking  with  good  and  sufii- 

IM  sareties  is  offered. 

^  i  44;  U  ISSe,  cb.  648. 

U53.  [Am*dy  188G.]   Surrender  of  prinoner  by  hi»  »nretie». 

woe  or  more  of  the  sureties,  in  an  undertaking  given  for  the 

brties  of  a  jail,  may  surrender  the  principal,  at  any  time  before 

Ipnent  is  rendered  against  them  in  an  action  on  the  undertak- 

\:  bat  they  are  not  exonerated  thereby,  from  a  liability  incurred 

tore  making  the  surrender. 

^  S.  434.  8  45,  am'd;  L.  1886,  cb.  G48. 

f^lM.  [Am*d,  1S80.]    Ho^nr  »nrrender  made. 

surrender  must  be  made  as  follows:  The  surety  or  sureties 

iaf  it  must  take  the  principal  to  the  keeper  of  the  jail,  who 

upon  bin  or  their  written  requisition  to  that  effect,  take  the 

ipil  into  his  custody,  and  indorse  upon  the  undertaking  given 

ffthe  liberties,  an  acknowledgment  of  the  surrender;  and  also, 
ftqnired,  give  the  surety  or  sureties  a  certificate,  acknowledg- 
tthe  sorrender. 
•^  I  4C;  L.  1888,   rb.   048. 
llSS.  [Am'dy  188G.]    'Wbat  deemed  and  what  not  deemed 


^  going  at  large,  within  the.UbertieB  of  the  jail  in  which  he 
m  custody,  of  a  prisoner  who  has  executed  such  an  undertuk- 
i;  or  of  a  prisoner  who  would  be  entitled  to  the  liberties  upon 
iKBting  such  an  undertaking,  is  not  an  escape.  But  the  going 
'Jtrje,  beyond  the  liberties,  by  a  prisoner,  without  the  assent  of 
9  ptrty  at  whose  instance  he  is  in  custody,  is  an  escape;  and 
•  theriff  in  whose  custody  he  was,  or  his  sureties,  has  the  same 
jthority  to  pursue  and  retake  him,  as  if  he  had  escaped  from  the 
B.  Such  an  escape  forfeits  the  undertaking  for  the  liberties,  if 
71  subject  to  the  provisions  of  the  next  article  of  this  title. 

«..  S  47;  U  1886.  ch.  648. 
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S  144.  [Am'dy  1895.]  What  officer  to  act  in  caae  of  mA 
■enocy  etc. 

If  the  county  judge,  or  the  presiding  justice  of  the  appella 
division  of  the  supreme  court  of  the  first  department,  is  absent:  < 
unable  to  act,  or  nis  office  is  vacant,  a  designation,  or  the  revoc 
tion  or  modification  thereof,  as  preKcribed  in  this  article,  may  1 
made,  in  any  county,  except  New- York,  by  the  special  count 
judge  or  the  district-attorney,  or.  In  the  city  and  county  of  Ne^ 
xork,  by  any  justice  of  the  appellate  division. 

L.    1896.    ch.    946. 

S8 
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article:  fifth. 
AeHon  upon  and  assignment  of  a  bond  for  jail  ItberUeB, 

.  160.  Defence  in  action  hj  sberiil  on  bond. 

161.  Jud^nient  against  sheriff  to  be  evidence  against  sureties,  etc. 

162.  Summary   Judgment   for  sheriff. 

168.  Bcquisites  of  application  therefor. 

164.  Such   Judgment   when   stayed.    Id.;    when    vacated. 

165.  Judgment  against  sheriff  Is  evidence  of  damages. 
I<%.  Asitlgnmont  of  undertaking. 
l«rr.  Rt^coTcry  of  damages  for  breach  of  condition. 
16&  KtftHTt  of  <x>mmoncomcnt  of  action  as  a  bar. 

169.  D**fence  to   action. 

170.  Stay  of  proceedings  against  sheriff,  how  authorised. 

171.  Defence  of  sheriff  In  action  for  escape. 

I  too.   rAm'dy  1886.]    Defence  in  action  by  alkeriir  on  nn- 


!  In  an  action  broaght  on  an  undertaking  for  the  jail  liberties,  it 
ill  a  defence,  that  the  prisoner  Toluntarily  returned  to  the  liberties 
:  «f  the  jaU  from  which  he  escaped,  or  was  recai)tured  by,  or  sur- 
jKodered  to  the  sheriff,  from  whose  custody  he  escaped,  before 
'  the  commen(5emcnt  of  the  action.  The  defendants  may  make 
I  that  or  any  other  defence  to  the  action,  which  might  be  made  by 
I  Ihe  efaeriff,  to  an  action  against  him  for  the  escape. 
>    2  R.   8.   435.   I   48;   L.   1886,   ch.   648. 

I  161.  JndflTmcnt  aira-ln»t  ^herlflF  to  be  CTidence  affalnat 
smretleSy  etc« 

But  if  judgment  has  been  rendered  against  the  sheriff,  In  an 

;  action  brought  for  the  escape,  and  due  notice  of  the  pendency  of 

!  the  action  was  given  to  the  prisoner  and  his  sureties,  to  enable 

iitem  to  defend  the  same,  the  judgment  against  the  sheriff  is  con- 

dosiTe  evidence  of  his  right  to  recover  against  the  prisoner  and 

his  sureties,  to  whom  the  notice  was  given,  as  to  any  matter 

vhich  was  or  might  have  been  controverted,  in  the  action  against 

i  the  sheriff. 

M.,  I  48. 

f  162.  [Ant'dy  1886.]    Summary  Jadfirment  for  akerlff. 

In  on  action  brought  by  a  sheriff  pn  an  undertaking  for  the  jail 

liberties,  if  it  appears  to  the  court,  upon  a  motion  made  in  behalf 

I  of  the  sheriff,  that  judgment  has  been  rendered  against  him,  for 

tl»  escape  of  the  prisoner,  and  that  due  notice  of  the  pendency 

r  •f  the  action  against  him,  was  given  to  the  prisoner  and  his  sure- 

;  ties,  to  enable  them  to  defend  the  same,  the  court  must  order  a 

■Qxnmary  judgment  for  the  plaintiff;  and  judgment  must  be  en- 

I  tered  accordingly,  with  costs. 

U.,  i  50;  L.  1886,  ch.  648. 

I  168.  Re«ielaltea  of  application  therefor. 

But  to  entitle  a  sheriff  to  move  for  such  a  judgment,  he  must 
ksTe  served  a  copy  of  his  complaint,  and  given  twenty  days' 
notice  of  the  motion. 

Mm  §  51. 

I  164.  Sock  Jadarment  nvhen  stayed.    Id.|  \Tlien  vacated. 

If  it  appears,  on  the  hearing  of  the  motion,  that  the  defendants 
hate  a  meritorious  defence*,  which  was  not  controverted  in  the 
action  against  the  sheriff  and  which  by  law  could  not  have  been 
so  controverted,  the  court  may  stay  proceedings  on  the  judgment, 
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with  such  limitations  and  upon  such  terms,  as  it  deems  just,  until 
a  trial  in  the  action;  but  the  judgment  must  stand  as  a  security 
for  the  sheriff.     If  the  defence  is  established,  the  court  mast  vv- 
cate  the  judgment,  and  render  judgment  for  the  defendant. 
2  R.  S.  435,  §S  B2  and  53,  am'd. 

§  165.  [Ain'd,  188G.]  Judgment  ttaraln»t  alierllK  Iw  evidence 
of  duTuagreif. 

In  an  action  brought  by  a  sheriff  on  an  undertaking  for  the  jail 
liberties,  a  judgment  against  him  for  the  escape  of  the  prisoner, 
is  evidence  of  the  damages  sustained  by  him,  as  if  it  had  been 
collected;  and  he  may  recover  his  reasonable  attorney's  and  couu- 
sel  fees,  and  other  expenses  in  defending  the  action  against  him, 
as  part  of  his  damages. 

Id..  §  54;  li.  1986,   ch,   648. 

S  ICMI.  [Am'd,  18S6.]    Anmt«ikm^nt  of  undertaklnflr. 

If  an  undertaking  for  the  jail  liberties  is  Iprfeited  before  the 
same  is  duly  allowed,  the  jiarty  at  whose  instance  the  i)risoner 
was  confined,  or,  in  ca-se  of  his  death,  his  executor  or  adminis- 
trator, may  elect  to  bring  an  action  on  the  undertaking. 

Id.,   §  {35;  L.   1886,  cb.  648. 

S  107.  [AmM,  1880,  1004.]  Recovery  of  damaarea  for 
breach  ox  condition. 

The  person  so  electing  may  maintain  an  action  on  the  under- 
taking, where  an  action  might  have  been  heretofore  maintained 
by  the  sheriff,  and  he  may  recover  the  same  damages  for  the 
breach  of  the  condition,  which  he  might  heretofore  have  re- 
covered in  an  action  against  the  sheriff  for  the  escape. 
Id.,  §  56;  L.  1886,  cb.  648;  L.  1904.  ch.  884.     In  effect  April  26,  1804. 

S  108.  [Am'd,  1880.]  Bffect  of  commencement  of  action  a« 
u  bur. 

The  commencement  of  such  an  action  shall  be  deemed  an  elec- 
tion and  is  a  bar  to  an  action,  by  or  on  behalf  of  such  person, 
against  the  sheriff  or  other  officer  accepting  such  an  undertaking, 
for  an  escape  by  the  prisoner  axecuting  the  undertaking,  amount- 
ing to  a  breach  of  the  condition  thereof,  unless  the  escape  was 
with  the  asspnt  of  the  sheriff  or  other  officer. 

Id.,  S  57;  L.  1880,  ch.  648. 

§  lOO.  [Am*d,  1880,  1S>040     Defence  to  actions. 

In  an   action  brought   as  provided   for  in   the  last  throe   sec- 
tions,  the   defendant   may  make   any    defence,   which   he   might 
heretofore  have  made,  if  the  action  was  brought  by  the  sheriff. 
Id.,  i  C8;  L.  1886,  cb.  048;  L.  1004,  ch.  884.     In  effect  April  26,  1904. 

fi  170.  [Am'd.  1880.]  Stay  of  iiroceedlnflTH  afiralnnt  alierifft 
lion*  authorised. 

If  the  person  so  entitled  to  bring  an  action  on  the  undertaking 

for  the  jail  liberties,   in  lieu  of  making  such  election,  brings  an 

action  against  the  sheriff  for  the  escape,  the  court  may,  except 

where  the  escape  was  made  with  the  sheriff's  assent,  stay  procewl- 

higs  upon   a  judgment  recovered  against  the  sheriff,   with   such 

limitations  and  upon  such  terms  as  it  deems  just,  until  ho  has 
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iid  a  reasonable  time  to  prosecute  the  undertaking,  oiid  collect  a 
KJI^ent  recovered  thereon. 
K.  II  60  mmA  eO;  L.  18Se,  eh.  048. 


,1171.     [Am'd,     1904.]     Defence    of    aberlff    in    action    for 
•cape. 

In  an  action  against  a  sheriff  or  other  offieerf  for  the  escape 

prisoner,  it  is  a  defense,  that  the  escape  was  without  the 

t  of  the  defendant,  and  that  at  the  commencement  of  the 

he   had   the  prisoner  within  the   liberties,  either  by  his 

tary  return  or  by  recapture,  or  that  an  undertaking  required 

giren    by   sections   one  hundred   and   forty-nine   and   one 

and  fifty  of  this  act,  was  given  and  approved. 

'SB.  S.  439,  f  M;  !«.  1904,  cb.  384.    In  effect  April  26,  1904. 
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TITLE  IIL 

Application  of  the  foregoing  provisions  to  the 

of  a  coroner. 

Sec.  172.  Duties  of  coroner  wbeD  sbedfl  I0  a  party. 

173.  Any  one  of  tbe  corouera  may  act. 

174.  Arrest  of  sheriff  by   coroner. 

175.  Sheriff ;   how  confined. 

176.  Place  of  confinement  to  be  deemed  a  jatl. 

177.  Sheriff  how  admitted  to  Jail  liberties;  liability  of  coroner  f6r 

178.  Coroner  may  prosecute,  etc.,  Iwud  for  liberties. 
170.  Duties  of  coroner  where  shoriff  is  plaintiff. 

180.  Such  prisoner  entitled  to  jail  liberties,  etc. 

181.  Kscape  of  such  prisoner. 

181a.  Duties  of  county  treasurer  in  Erie  county. 

S  172.  Duties  cff  coroner  T^-lten  aberlff  In  a  party. 

In  an  action  or  Bpecial  proceeding,  to  which  the  sheriff  of  f 
connty  is  a  party,  a  coroner  of  the  same  county  has  all  the  powef 
and  Ih  subject  to  all  the  duties  of  a  sheriff,  in  a  cause  to  which  thi 
sheriff  is  not  a  party;  except  as  otherwise  specially  prescribed  bj 
law. 

2  R.  S.  441,  fi  84  (8  R.  S.,  6th  ed.,  741;  2  Edm.  460). 

5  173.   Any  one  of  tlie  coroner*  may  act. 

A  mandate  in  a  civil  action  or  special  proceeding  which  mast  o 
may  be  executed  by  the  coroners,  or  by  a  coroner  of  a  count; 
must  bo  directed  either  to  a  particular  coroner,  or  generally  t 
the  coroners  of  that  county.  Whore  such  a  mandate  is  directs 
generally  to  the  coroners  of  a  county,  or  requires  them  to  do  an; 
act,  it  may  be  executed,  and  a  return  thereto  may  be  made  am 
signed,  by  one  of  them;  but  such  an  act  or  return  does  not  affec 
the  others. 
Id.,  part  of  S  84,  and  8  85. 

I  174.  [Am*d,  18811. J     Arrest  of  nherlfl!  by  coroner. 

Whore  a  mandate,  requiring  the  arrest  of  the  sheriff  of  th 
county,  is  directed  to  a  coroner,  he  must  execute  the  same  in  th 
manner  proscribed  by  law,  with  respect  to  the  execution  of  a  simi 
lar  mandate  by  a  sheriff;  and  he  is  authorized  to  take  an  undei 
taking  on  the  arrest,  or  an  undertaking  for  the  jail  liberties,  in  i 
like  case,  and  in  like  manner,  and  with  like  effect,  as  where  sad 
an  undertaking  may  be  taken  by  a  sheriff. 

Id..  S  86;  L.  1886,  ch.  648. 

5  175.  Sheriff)  bo'w  confined. 

Whore  the  actual  confinement  of  a  sheriff  by  a  coroner,  on 
mandnto,  is  required  or  authorized  by  law,  ho  must  be  confine 
by  the  coroner,  in  a  house  situated  within  the  liberties  of  th 
jail  of  the  county,  other  than  the  sheriff's  house,  or  the  jail,  i 
the  same  manner  as  a  sheriff  is  required  by  law  to  confine  a  prh 
oner  in  the  jail. 
Id.,   i  87. 

§  176.  Place  of  confinement  to  be  deented  a  Jail. 

That  house  thereupon  becomes  the  jail  of  the  county,  for  th 
use  of  the  coroner;  and  each  provision  of  law  relating  to  the  ml 
or  to  an  escape  from  the  jail,  applies  thereto,  while  the  sheriff  J 
confined  therein. 
Id.,   S§   88   and  89. 
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f  177.  [  Am'd,  188«.]    Slterlff  bo^  admitted  to  Jail 
llmMllty  of  coroner  for  escape. 

A  sheriff  so  arrested  must  be  admitted  to  the  liber 
jail  of  the  county,  in  a  like  case,  and  upon  executing  a 
taking  to  the  coroner,  as  prescribed  by  law  for  a  pris< 
sherJflTs  custo<ly.  For  an  escape  of  the  sheriflf  from  tl 
the  coroner  is  liable,  in  the  same  manner,  and  to  the  8»i 
i»  a  sheriff  for  a  similar  escape;  and  he  may  make 
defence  as  a  sheriff. 

2  R.  S.  441,  §  00;  L.  1886,  ch.  648.    ' 

IITR.   fAni*d,  1886.]    Rights  of  coroner  to  pro»ec 


The  coroner  may  prosecute  an  undertaking  for  tl 
taken  by  him,  and  is  entitled  to  all  the  rights,  and  sul 
the  liabilities,  prescribed  by  law  with  respect  to  a  sim 
taking  tiken  by  a  sheriff.  The  undertaking  may  be  a 
him,  to  the  party  at  whose  instance  the  sheriff  was  an 
the  same  proceedings  may  be  had  thereupon,  as  upon 
taking  taken  and  assigned  by  a  sheriff  in  a  similar  case 

U.,  i  01;  U  1886,  ch.  648. 

§  1791.  Dntlea  of  coroner  ivbere  slterlff  is  plain 

A  person  arrested  by  a  coroner,  in  an  action  or  s 
eeedin^.  In  which  the  sheriff  of  the  county  is  plaintif 
confined  in  the  jail  of  the  county,  in  a  case  where  sucli 
flient  ia  required  or  authorized  by  law;  but  the  coro 
fiable  for  an  escape  of  the  prisoner  from  the  jail,  af 
been  confined  therein.  A  person  so  confined  must  be 
treated,  in  all  respects,  like  a  prisoner  confined  by  the 

UL,  f  92,   and  part  of  |  83. 

I  180.  [Am'd,  1886.J  Snch  prisoner  entitled  to  J 
ties,  etc 

A  person  bo  arrested  by  a  coroner  is  entitled  to  be  ( 
or  to  the  liberties  of  the  jail,  as  the  case  reiiuiros,  upoL 
ondertaking  to  the  coroner,  in  the  like  manner,  and  in  i 
is  which  a  person  arrested  by  a  sheriff  would  bo  entith 
diKharged,  or  to  the  liberties.  The  undertaking  so  give 
a  all  respects  similar  to  that  required  to  be  given  to 
and  it  has  the  like  effect,  and  may  be  assigned  and 
upon  in  like  manner. 

UL,  part  of  f  88.  and  |  94;  L.   1886,  cli.  648. 

{  181.  Eacmpe  of  nacli  prisoner. 

A  coroner  is  answerable  for  an  escape  of  a  prisoner 
bf  him  to  the  liberties  of  the  jail,  in  the  same  manner 
■une  extent,  as  a  sheriff,  and  may  interpose  a  like  def 

U.»    I    SB. 

I  IMl-a.   [Added,  10O2.]    Duties  of  county  treasure 

eouaty. 

In  the  county  of  Erie  the  powers  imposed  and  the  < 
ferred  upon  coroners  by  the  provisions  of  this  title  shn 
cise*!  and  performed  by  the  county  trenHurer  of  such  c 
Ruch  <»ounty  treasurer  shall,  in  the  exorcise  and  p« 
thereof,  Ik?  subject  to  the  same  liabilities  and  respons 
are  prescribed  in  this  title  in  the  case  of  coroners. 

L.  1908,  di.  ft7§.    In  effect  April  U,    1002. 
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CHAPTER  IIL 

Civil  Jurisdiction  of  the  Principal  Courts  of  Record 
Organization,  Members,  and  Officers  thereof;  Dis 
tribution  and  Dispatch  of  Business  therein. 

TITLE      I.— Tke  Court  of  Appeftl*. 

TITLE    II.— Tke  Hnprene  Oovrt. 

TITLE  III.  -The  Gonrt  of  CUlmg. 

TITLE  lT.-Tho  City  €oart  of  the  City  of  low-Toik. 

TITLE     v.— Tho  Connty  Conrta. 

TITLE  I. 

The  court  of  appeals. 

Article  1.  JarlfldlctlOD,   and   modo  of   ezerclelDg   the  same;   fooeral   vommta 
terms   and   sitting. 
2.  The  clerk  of  the  coart. 
8.  The  State  reiiortor;   publication  aod  dUtrlbatlon  of  tho   ropovta. 

ARTICLES  FIRST. 

Jurudiciionj  and  mode  of  exercising  the  aame  general  powen 

terms  and  Httings. 

Sec.  190.  The  Jurisdiction  of  the  court  of  appeals  In   cItU  actlODo. 
101.  Limitations,    exceptions  and   coDdltions. 

192.  [Uepenled.] 

193.  Court  may  make  rules. 

194.  Kcuilttllur;   whvu   jtidRmeut   absolute   to  be   rendered,   aod  proceotf 

ings   thereupon. 
196.  Second    and    suhHequent    appeals. 

196.  Times  and  places  of  holding  terms. 

197.  iUniTt  may  be  held  In  any  building;   adjournments. 

198.  Otflcers  to  be  apiwlnted  by  court. 

9  lOO.  [Am*d,  1806.]    The  Jurisdiction  of  tke  court  of  mp* 
pealM  In  civil  actionii. 

The  court  of  appeals  has  exclusive  jTirlsdiction  to  review  apoii 
appeal  every  actual  determination  made  prior  to  the  last  day  e( 
December,  eighteen  hundred  and  ninety-five,  at  a  general  term  oi 
the  supreme  court,  or  by  either  of  the  superior  city  courts,  ai 
then  constituted,  in  all  cases  in  which,  under  the  provisions  ol 
law  existing  on  said  day,  appeals  might  be  taken  to  the  court  ol 
,  appeals.  From  and  after  the  last  day  of  December,  eighteen  hun- 
dred and  ninety-five,  the  jurisdiction  of  the  court  of  appeals  shaO, 
in  civil  actions  and  proceedings,  1k»  confined  to  the  review  upoa 
appeal  of  the  actual  determinations  made  by  the  appellate  dm 
sion  of  the  supreme  court  in  either  of  the  following  cases,  and  nfl 
others: 

1.  Appeals  may  be  taken  as  of  right  to  said  court,  from  jm 
ments  or  orders  finally  determining  actions  or  special  proceedinj 
and  from  orders  granting  new  trinls  on  exceptions,  where  the  a 
pellants  stipulate  that  upon  allirmance,  judgment  absolute  shJ 
r>e  rendered  against  them.    (Sec  §  104.) 

2.  Appeals  may  also  be  taken  from  determinations  of  the  ap] 
late  division  of  the  supreme  court  in  any  department  where 
appellate  division  allows  the  same,  and  certifies  that  one  or  ^ 
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|«estions  of  law  haye  arisen  which,  in  its  opinion,  ought  to  be  re- 
riewed  by  the-  court  of  appeals,  in  which  case  the  appeal  brings 
pp  for  review  the  question  or  qucEtions  so  certified,  and  no  other; 
Nl  the  coiirt  of  appeals  shall  certify  to  the  appellate  division  its 
|ttennination  upon  such  questions, 
•i.  Pioc.,  1 11,  sod  L.  1806.  cb.  M6. 


191.    [Ain'd,    188B,    1806,    1808,    1900.]      Limitation*,    ex-> 
ioma  AAd  condition*. 

jnriadiction  conferred  by  the  last  section  is  subject  to  the 
.ing  limitations,  exceptions  and  conditions: 
No  appeal  shall  be  taken  to  said  court,  in  any  civil  action 
proceeding  commenced  in  any  court  other  than  the  supreme 
t,  court  of  claims,  county  court,  or  a  surrogate's  court,  un- 
the  appellate  division  of  the  supreme  court  allows  the  appeal 
an  order  made  at  the  term  which  rendered  the  determination, 
ftt  the  next  term  after  judgment  is  entered  thereupon  and  shall 
>  that  in  its  opinion  a  question  of  law  is  involved  which 
It  to  be  reviewed  by  the  court  of  appeals.  (See  §  220 1.) 
Xo  appeal  shall  be  taken  to  sold  court  from  a  judgment  of 
ice  hereafter  rendered  in  an  action  to  recover  damages 
a  personal  injury,  or  to  recover  damages  for  Injuries  resulting 
death,  or  in  an  action  to  set  aside  a  judgment,  sale,  transfer, 
yance,  assignment  or  written  instrument,  as  in  fraud  of  the 
Its  of  creditors,  or  in  an  action  to  recover  wages,  salary  or 
tion  for  aerrices,  including  expenses  incidental  thereto, 
4images  for  breach  of  any  contract  therefor,  or  in  an  action 
an  individual  bond  or  individual  undertaking  on  appeal, 
the  decision  of  the  appellate  division  of  the  supreme  court 
b  utnimoaa,  unless  such  appellate  division  shall  certify  that  in 
m  oinnion  a  question  of  law  is  involvc^d  which  ought  to  be  re- 
kkwed  by  the  court  of  appeals,  or  unless  in  case  of  its  refusal 
b  so  certify,  an  appeal  is  allowed  by  a  judge  of  the  court  of 
irpnls.     (See  §  791,  subd.  12;  §  1310.). 

i.  The  jnrisdiction  of  the  court  Is  limited  to  a  review  of  ques- 
Ims  of  law. 

\4,  No  nnanimous  decision  of  the  appellate  division  of  the  su- 
conrt  that  there  is  evidence  supporting  or  tending  to  sus- 
a  finding  of  fact  or  a  verdict  not  directed  by  the  court,  shall 
vmewed  by  the  court  of  appeals.  (See  §  1337.) 

eh.  MS;  L.  19M,  cb.  559;  L.  1898,  ch.  674;  L.  liWO.  ch.  992.  In  effect  Sept.  1, 1900. 

-  [Repealed  Jan.  1,  1896.    L.  1895,  ch.  940.] 

tits.    Covrt  wnsLT  mmke  rale*. 

court  may  from  time  to  time    make,  alter,   and   amend, 
not  inconsistent  with  the  constitution  or  statutes  of  the 
te,  rc^gulating  the  practice  and  proceedings  in  the  court,  and 
admission  of  attorneys  and  counsellors  at  law,  to  practice  in 
!tho  courts  of  record  of  the  State. 
iU  S«0.  ch.  203.   §  2;   and  L.  1871,   eh.  480,  9   1. 

I  llM.  Remlttlturi  ^ivlien  Judflrmeut  abnolnte  to  be  ren- 
l^rcdt  Ai&^  proceedlnara  titereopon. 

The  judgment  or  order  of  the  court  of  api)oal8  nnist  ho  remitted 
tftthe  court  below,  to  be  enforced  according  to  law.  Upon  an  ap- 
peal from  an  order  granting  a  new  trial,  on  a  case  or  exceptions, 
jf  the  court  of  appeals  determines  that  no  error  w:i8  committed 
is  granting  the  new  trial,  it  must  render  ju<]gm(>nt  absolute  upon 
the  right  of  the  appellant;  and  after  its  judgment  has  been  re- 
liitted  to  the  court  below,  an  assessment  of  damages,  or  any  other 
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§§  ld&-198  COURT  OP  APPEALS,  c.  3.  t.  1,  a. 

Eroceeding,   requisite  to  render  the  judgment  efifectual,   may  I 
ad  in  the  latter  court. 
Go.  Pzoc.,   parta  of  ||  11  and  12. 

t 

S  106.  Second  and  snbaeavent  itppeftla* 

Upon  a  second  and  each  subsequent  appeal,  inclnding  a  em 
where  a  former  appeal  has  been  diamissed  for  a  detect  or  I 
regularity,  the  time  of  filing  the  return,  upon  the  first  appeal,  q 
termines  the  place  of  the  cause  upon  the  calendar. 
Id.,   part  of  S  13.    See  poat,  S9  788-703. 

S  196.  Times  and  places  of  holdln^r  terms. 

The  terms  of  the  court  of  appeals  must  be  appointed  to  be  hel 
at  such  times  and  places  as  the  court  thinks  proper,  and  continn 
as  long  as  the  public  interest  requires.  1 

L.  1870,  c]L  a03,  part  of  S  1;  L.  1840,  ch.  333,  part  of  {  1.  \ 

)  197.  Gonrt  nftay  l»e  held  in  any  bnlldlnflri  adJoarnns^Mi 

A  term  of  the  court  may  be  appointed  to  be  held  in  a  buUr' 
other  than  that  designated  by  law  for  holding  courts.    A  ti 
may  be  adjourned  from  the  place  where  it  is  appointed  to  be  hi 
to  another  place  in  the  same  city.    One  or  more  of  the  jiw 
may  adjourn  a  term,  without  day,  or  to  a  day  certain. 

Ck>.   Proc.,   I  10. 

ft  X9S.    Ofllcers  to  be  appointed  by  eonrt. 

The  court  may,  from  time  to  time,  by  an  order  entered  In  I 
minutes,  appoint  and  remove  its  clerk,  its  reporter,  and  such  ai 
tendanta  aa  it  deema  necessary. 


b  2,  t.  2,  a.  5      UND'TAK'G  FOR  JAIL  LIBERTIES.        §  171 

Pud  a  reasonable  time  to  prosecute  the  undertaking,  and  collect  a 
fod^ment  recovered  tliereon. 
U.,  fj  »  ud  00;  L.  1886^  ch.  048. 

171.     [Am*d,    1904.]     Defence    of    alierlff    in    action    for 

ipe. 

In  an  action  against  a  sheriff  or  other  officer,  for  the  escape  / 

a  prisoner,  it  is  a  defense,  that  the  escape  was  without  the  ' 

it  of  the  defendant,  and  that  at  the  commencement  of  the  \ 

he  had  the  prisoner  within  the  liberties,  either  by  his 
mtary  return  or  by  recapture,  or  that  an  undertaking  required 
be  giTen    by    sections   one  hundred   and   forty-nine   and   one 
and  fifty  of  this  act,  was  given  and  approved. 
2  E.  a.  489,  f  64;  L.  1904,  Ch.  384.    In  effect  April  226,  1904. 
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§§  302-08  ^'K  OF  CT.  OF  APPEALS.  c.  3. 1. 1,  a. 

§  202.  [Added,  1897.]  Clerk*  for  Judaea  of  tbe  court  o 
appeals. 

Each  judge  of  the  court  of  appeals  may  appoint  and  at  pleasoi 
remove  a  clerk,  who  shall  perform  such  services  ae  the  jud|| 
appointing  him  may  require.  He  shall  be  entitled  to  a  compel 
sation  to  be  fixed  by  such  judge,  not  exceeding  twelve  hundre 
dollars  a  year,  to  be  paid  monthly  by  the  comptroller  upon  tb 
certificate  of  the  judge. 

L.  1897,  ch .  221 .    In  effect  April  8, 1897. 

I  a08.  [Added,  1897.]  Ofllcea  for  fudire  ot  tlie  eourt  « 
appealn. 

The  board  of  supervisors  of  a  county  in  which  a  law  library 
maintained  by  the  state  shall,  u]>on  the  request  of  a  jud^re  of  t^ 
court  of  appeals  who  resides  therein,  provide  and  maintain  fi 
his  use,  suitable  and  commoclious  offices,  approved  by  him.  1 
case  of  the  refiisal  or  neglect  of  the  board  to  comply  with  siu 
request,  the  judge  may  rent  and  maintain  at  his  place  of  reHideni 
offices  suitable  for  his  use  and  the  experso  thereof  shall  be 
county  charge.  A  judsre  of  said  court  who  resides  in  a  count 
where  there  is  no  such  library,  may  rent  and  maintain  at  li 
place  of  residence  officos  Fuitable  for  his  use,  and  the  necosaai 
expense  thereof  shall  be  paid  by  the  state  treasurer  ai)on  ti 
audit  and  warrant  of  the  comptroller. 

t.  1897.  ch.  221.    In  effect  April  8, 1897. 

9S  204-208.    [Repealed;  Laws  1894,  ch.  135.1 
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c.  2»  1 3  CORONER'S  DUTIES.  §§  177-181 

1  ITT.  [Am'd,  1886.1  Sheriff  bo^  admitted  to  Jail  lib ertlen^ 
liability  of  coroner  for  escape. 

A  sheriff  so  arrested  must  be  admitted  to  the  liberties  of  the 
jail  of  the  eounty,  in  a  like  case,  and  upon  executing  a  like  under- 
takinir  to  the  coroner,  as  prescribed  by  law  for  a  prisoner  in  the 
'herifTs  custody.  For  an  escape  of  the  sheriff  from  the  liberties, 
rhe  coroner  is  liable,  in  the  same  manner,  and  to  the  same  extent, 
as  a  sheriff  for  a  similar  escape;  and  be  may  make  the  same 
defence  as  a  sheriff. 

2  B.  S.  441.  i  90;   L.   1886,  ch.  648.    ' 

9  ITS.  [Ain*d,  1880.}  Rlirbtii  of  coroner  to  proaeente,  upon 
■adertaklnir* 

The  coroner  may  prosecute  an  undertaking  for  the  liberties 
taken  by  him,  and  is  entitled  to  all  the  rights,  and  subject  to  aU 
the  liabilities,  prescribed  by  law  with  respect  to  a  similar  under- 
taking t  iken  by  a  sheriff.  The  undertaking  may  be  assigned  by 
lum,  to  the  party  at  whose  instance  the  sheriff  was  arrested;  and 
the  same  proceedings  may  be  had  thereupon,  as  upon  au  under-* 
taking  taken  and  assigned  by  a  sheriff  in  a  similar  case. 

Id.,  f  91;  L.  1886,  ch.  648. 

1  ITB.  Dntlea  of  coroner  ivbere  nberlff  1»  plalntlflF. 

A  person  arrested  by  a  coroner,  in  au  action  or  special  pro- 
ceeding. In  which  the  sheriff  of  the  county  is  plaintiff,  must  be 
confined  in  the  jail  of  the  county,  in  a  case  where  such  a  confine- 
ment ifl  required  or  authorized  by  law;  but  the  coroner  is  not 
liable  for  an  €^8cape  of  the  prisoner  from  the  jail,  after  he  has 
been  confined  therein.  A  person  so  confined  must  be  kept  and 
treated,  in  all  respects,  like  a  prisoner  confined  by  the  sheriff. 

U.,  i  02,  and  part  ot  |  93. 

{  180.  [Am'd,  1886.]  Sacb  prisoner  entitled  to  Jail  liber- 
ties, etc. 

A  person  so  arrested  by  a  coroner  is  entitled  to  be  discharged, 
or  to  the  liberties  of  the  jail,  as  the  case  requires,  upon  giving  an 
undertaking  to  the  coroner,  in  the  like  manner,  and  in  a  like  case, 
in  which  a  person  arrested  by  a  sheriff  would  be  entitled  to  be  so 
discharged,  or  to  the  liberties.  The  undertaking  so  given  must  be 
in  all  respects  similar  to  that  required  to  be  given  to  a  sheriff; 
tod  it  has  the  like  effect,  and  may  be  assigned  and  proceeded 
upon  in  like  manner. 

Id.,  [wrt  of  f  03.  and  S  04;  L.   188G,  cb.  648. 

S  181.  ESseape  of  Mucb  prisoner. 

A  coroner  is  answerable  for  an  escape  of  a  prisoner,  admitted 
by  him  to  the  liberties  of  the  jail,  in  the  same  manner  and  to  the 
same  extent,  as  a  sheriff,  and  may  interpose  a  like  defence. 

U.,   §   96, 

I181.a.  [Added,  lfM>2.]  Duties  of  county  treasurer  In  F.rle 
county. 

In  the  county  of  Erie  the  powers  imposed  and  the  duties  con- 
ferred upon  coroners  by  the  provisions  of  this  title  shall  be  exer- 
<?i«Hl  and  performed  by  the  county  treasurer  of  such  county,  and 
»uch  county  treasurer  shall,  in  the  exercise  and  performance 
thereof,  be  subject  to  the  same  liabilities  and  responsibilities  as 
Me  prescribed  in  this  title  in  the  case  of  coroners. 

^  IMO,  ch.  (7§.   In  effect  April  U,   1002. 
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§§  183-185  NEW  SHERIFF.  a  3,  t.  4 

TITLE  IV. 

Powers,  duties,  and  liabilities  of  an  incoming  and  outgoing 
sheriff,  respectively,  touching  the  matters  included  in  this 
chapter. 

Sec.  182.  Certificate  to  be  furDlshed  to  new  sheriff. 

183.  Powers  of  former  sheriff:   wbeo  to  cease. 

184.  Jail,  process,  etc..  to  be  delivered  to  new  sheriff. 
180.  Former  sheriff  to   execute   instrument. 

186.  Former  sheriff  to  execute  certain  process. 

187.  Certain  orders  to  be  delivered  to  and  returned  bj  new  sheriff. 

188.  Delivery  of  prisoners,   process,   etc.,   bow  enforced. 

188.  Under-sheriff,  etc.,  when  to  comply  with  foregoing  provisloas. 

(  182.  Certificate  to  be  farntalied  to  ne^ir  ■herUT. 

Where  a  new  sheriff  has  been  elected  or  appointed,  and  has 
qualified  and  given  the  security  required  by  law,  the  clerk  of  the 
county  must  furnish  to  the  new  sheriff  a  certificate,  under  his 
hand  and  official  seal,  stating  that  the  person  so  appointed  or 
elected,  has  so  qualified  and  giren  security. 
2  R.  S.  438,  I  07  (8  R.  S.,  6th  ed..  737;  2  Edm.  457). 

I  183.    Po'vt'erM  of  former  aUcrilTi  -when  to  cease. 

Upon  the  commencement  of  the  new  sheriff's  term  of  ofllce,  and 
the  scryice  of  the  certificate  on  the  former  sheriff,  the  iatter's  pow- 
ers as  sheriff  cease,  except  as  otherwise  expressly  prescribed  by 
law. 
Id.,   I  68,   am'd. 

§  184.  Jail,  process,  etc.,  to  be  delivered  to  ae^r  slfterlC 

Within  ten  days  after  the  service  of  the  certificate^  upon  the 
former  sheriff  he  must  deliver  to  his  successor: 

1.  The  jail,  or  if  there  are  two  or  more,  the  jails  of  the  county, 
with  all  their  appurtenances,  :ind  the  property  of  the  coun^ 
therein. 

2.  All  the  prisoners  then  confined  in  the  jail  or  jails. 

3.  All  process,  orders,  commitments,  and  oil  other  papers  and 
documents,  authorizing,  or  relating  to  the  confinement  or  custody 
of  a  prisoner,  or,  if  such  a  process,  order,  or  commitment  has 
been  returned,  a  statement  in  writing  of  the  contents  thereof^ 
and  when  and  where  it  was  returned. 

4.  All  mandates,  then  in  his  hands,  except  such  as  he  has  fully 
executed,  or  has  begun  to  execute,  by  the  coUectiou  of  money 
thereon,  or  by  a  seizure  of  or  levy  on  money  or  other  property,  ixi 
pursuance  thereof. 

Id..    (   CO.    am'd. 

i  185.  Former  sheriff  to  execute  Instminent. 

At  the  time  of  the  delivery,  the  former  sheriff  must  execute  an 
instrument,  reciting  the  proi)erty,  documents,  and  prisoners  deliv- 
ered, specifying  particularly  the  process  or  other  authority,  by 
which  each  prisoner  was  committed  nud  is  detained,  and  whether 
the  same  has  been  returned  or  is  delivered  to  the  new  sheriff. 
The  instrument  must  be  delivered  to  the  new  sheriff,  who  must 
acknowledge,  in  writing,  upon  a  duplicate  thereof,  the  receipt  of 
the  property,  documents  and  prisoners,  therein  specified;  and  de- 
*ver  such  duplicate  and  ackiio\vloil<;ment  to  the  former  shefUL 
d..  I  70. 
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p,  i.  2.  a.  1  8U  PREME  COURT.  §§  217-lfi 

I  TITLE  n. 

I    The  saprome  court,  including  special  and  trial  terms. . 

Idd«  1.  JorifldlctloD  and  powers;  designation  of  terms;  distribution  of 
business  among  tbe  terms  and  Judges;  attendants  upon  tbe  sit* 
tings;  miscellaneous  provisions, 

2.  Tlie  supreme  court  report  ei. 

3.  Stenograpbers. 

article:  first. 

lietijn  and  powers;  designation  of  terms;  disttdbution  of 
yhtiniess  among  the  terms  aTmjvdges ;  attendants  upon  the  sit- 
r;  vmceUaneous  provisions, 

217.  General  Jurisdiction  of  supreme  court. 

21&  Supreme   court   may    cban^rn    place   of   trial   of   actions    pending   in 

otber  courts. 
210.  Jadiciai   departmt^nts.  , 

230.  Appellate  division. 

221.  Cleite,  attendants  and  stonographers. 

222.  Governor    may    revoke  d(^slgnatlon. 

223.  Designation,  etc.,  to  be  filed  with  secretary  of  State. 

231.  (Repealed.! 

225.  llmec  and   places  of  holding  terms  of   appellate  division;  bow  ap- 
pointed. 

291.  Anmintment   to    be   published. 

227.  [Repealed.] 

228.  Wben  associate  Justice  to  preside. 

229.  Special   or   trial  term   of   supreme  court  to   be  held   by  one  Judge. 

230.  Number  of  Justices  necessary   for  a   decision. 

231.  Reargumcnt,  etc.,  when  cause  to  lie  heard  in  another  department. 
222.  Appolntmc-nts  of   terms  of   tbe  supreme  court. 
233.  rublicatiOD  of  appointments. 

2M.  Governor  may  appoint  extraordinary  terms;   Justices  to  hold   them. 
2S.  General   powers  and  duties  of  Justices. 
S|.  [Bepealfid.] 

^.  Governor  to  designate  Justices   to  bold  courts  in   certain  cases. 
2SI.  Place    of    holding   the    terms. 
2tt.  Special  terms   adjourned  to  chambers;   trials  thereat. 

240.  [Repealed.] 

241.  What  Judges  may  perform  duties  of  Justice  at  chambers. 
312.  Officers  required  to  attend  a  term  of  the  appellate  division;  sheriff's 

duty. 
24S.  Fees  of  such  officers;  how  paid. 

[217.  General  Jnrladiotion  of  anpreme  court. 

phe  fieneral  jurifldiction  in  law  and  equity,  which  the  supreme 
of  the  State  possesses,  under  the  provisions  of  the  consti- 
BoBi  inclades  all  the  jurisdiction,  which  was  possessed  and  ex- 
»l  by  th<*  supreme  court  of  the  colony  of  New  York,  at  any 
c  and  by  the  court  of  chancery  in  England,  on  the  4th  day  of 
F.  I'i76;  with  the  exceptions,  additions,  and  limitations,  cre- 
'  and  imposed  by  the  constitution  and  laws  of  tlie  State.    Sub- 
to  those  exceptions  and  limitations,   the  supreme  court  of 
^State  has  all  the  powers  and  authority  of  each  of  those  courts, 
exercises  the  same  in  like  manner. 

lit  8.  178.  §  36;  id.  106,  5  1;  and  L.  1847,  ch.  280.  9  16. 

it  218.  [Am'd,  1$05.]    Supreme  court  may  oliaiiBe  plAce  of 
Mai  of  action*  pendlufr  In  other  courts. 

The  supreme  court,  upon  the  application  of  either  party,  may, 
jjjtt.  ia  a  proper  case,  must  make  an  order,  directing  that  an 
P*»e  of  fact,  joined  in  an  action  or  special  proceeding,  pending 
jwy  other  court  of  record,  except  the  city  court  of  the  city  of 
W*w  York,  or  a  county  court,  to  be  tried  at  a  term  of  the  su- 
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§  190  COURT  OF  APPEALS.  c.  8,  t.  1,  ». 

CHAPTER  III. 

Civil  Jurisdiction  of  the  Principal  Courts  of  Record 
Organization,  Members,  and  Officers  thereof;  Dia 
tribution  and  Dispatch  of  Business  therein. 

TITLE      I.— The  Cout  of  Ippeals. 

TITLE    IL^The  8npreiii«  Oonrt. 

TITLE  III.  -The  Coart  of  CUIms. 

TITLE  IV.^Th*  City  Coart  of  the  Cltjr  of  lowTork. 

TITLE     y — The  Conntj  Coarti. 

TITLE  I. 

The  court  of  appeals. 

Article  1.  JarlsdlctlODf   and   mode   of   exercIslDg  the  nme:   genenl 
terms   and   alttlnga. 
2.  The  clerk  of  the  court. 
S.  The   State   reporter;  publication  and  distribution  of  the 

article:  first. 

Juriadietiony  and  mode  of  exercising  the  same  general  powers  i 

terms  and  Httings, 

Sec.  190.  Tbe  jurisdiction  of  the  court  of  appeals  lo  dril  actiooe. 
101.  Limitations,   exceptions  and  conditions. 
1U2.  [Kepenle<].] 

193.  Court  luny  make  rules. 

194.  Ueniittitur;   when  Judgment  absolute   to  be   rendered,   and   pgpceei 

Inf^s  thereupon. 
106.  Second    and    Bubsequent    appeals. 

106.  Times  and  plnoes  of  holding  terms. 

107.  Court  may  be  held  in  any  building;   adjournments. 
198.  Officers  to  be  appointed  by  conrt. 

§  190.  [AmM,  1895.]    The  Jurisdiction  of  tlie  court  of  »»« 
poalM  In  civil  actlonn. 

The  cODTt  of  appeals  has  exclusive  jurisdiction  to  review  npoi 
api)oal  every  actual  dett»rraiuation  made  prior  to  the  last  day  ci 
December,  eighteen  hundred  and  ninety-five,  at  a  general  term  <■ 
the  supreme  court,  or  by  either  of  the  superior  city  courts,  al 
then  constituted,  in  all  cases  in  which,  under  the  provisions  <N 
law  existing  on  said  day,  appeals  might  be  taken  to  the  court 
,  appeals.  From  nnd  after  the  last  day  of  December,  eighteen  hi 
dred  and  ninety-five,  the  jurisdiction  of  the  court  of  appeals  shi 
in  civil  actions  and  procetMlings,  be  confined  to  the  review  ui 
appeal  of  the  actual  detenninntions  made  by  the  appellate  di 
sion  of  the  supreme  court  in  either  of  the  following  cases,  and 
others: 

1.  Appeals  may  be  taken  as  of  right  to  said  court,  from  jn< 
ments  or  orders  finally  determining  actions  or  special  proct^edini 
and  from  orders  granting  new  trials  on  exceptions,  where  the  aj 
pellants  stipulate  that  upon  affirmance,  judgment  absolute  shr 
be  rendered  against  them.    (See  §  194.) 

2.  Appeals  may  also  1k»  taken  from  determinations  of  the  ap| 
late  division  of  the  supreme  court  in  any  department  where 
appellate  dWsion  allows  the  same,  and  certifies  that  one  or 


3,t2,a.l  APPELLATE  DIVISION.  §221 

»Te  a   n'porter,   to  whom   the  uri;^iiial   opiuioua   of  the  court 

ill  be  delivered  by  the  judges  iminediati'ly  after  the  decisions 

the  euifes  in   which  they   are  written  are  made,  and  to  make 

aud  regulations  governing  the  practice  therein.     The  appel- 

pourt  shall  lie  located  respectively  in  the  first  department,  in 

city  of  New  York;  in  the  second  department,  in  the  city  of 

>klyn;  in  the  third  department,  in  the  city  of  Albany;  and  in 

fourth  department,  in  the  city  of  Rochester;  but  terms  tliereof 

ly  be  held  elsewhere  in  8uch  departments,  whenever  in  tlie  dis- 

^m  of  the  justices  thereof,  respectively,  public  interests  may 

1»5,  eh.  376. 

221.   [Am'd,   l.«ld5,    1S06,   1807,    lOOO,    1904,   1007.]    Clerkn, 
ndAntM  And   utenogrraphem. 

Tte  justices  of  the  appellate  division  in  each  of  the  third  ami 
nh  departments   shall   have  power  to  appoint  aud  remove  j. 
who  shall  keep  his  oUice  at  a  place  to  be  designated  by  said 
ices.     The  clerks  of  the  api)ellatt»  division  in  said  departments 
0  be  paid  an  annual  salary  to  be  fixed  by  the  justices  of  said 
lartnii'nt  at  not  exceeding  three  thousand  dollars.     A  certificate 
the  appointment  of  each  of  said  clerks  signed  by  the  presiding 
ice  of   the  judicial   <lepartment    for   which   said   clerk   is   ai)- 
ted,  shall  be  tiled  with  the  comptrolle   of  the  State,  and  the 
ries  hereby'  established  shall  be  paid  by  the  comptroller  of  the 
te  to  8uch  appointees  quarterly.     The  justices  of  the  appellate 
iT&iiun  in  each  of  said  departments  shall  have  power  to  appoint 
remove  not  more  than  three  attendants    one  of  whom  shaU 
as  itrwT.     Each  of  said  attendants  shall  receive  a  comp<'nsa- 
n  to  be  fixed  by  the  justices,  which  shall  not  exceed  nine  hun- 
dollars  per  year,  payable  monthly,     lie  slmll  also  be  entitled 
rweive  his  traveling  expenses  to  and  from   his  lunm»  to  the 
«  where  said  sessions  are  held,   not  exce<Hling  once  in   each 
fam.    The  eomi>ensation  of  the  attendants  shall  be  paid  by  the 
DptniUer  of   the    State   upon    the   certificate   of   the   presiding 
lr<-e  of  the  department.     Each  justice  of  the  appellate  division 
etc-h   of   said    departments   shall    liave    p  iwer    to    (»mpii»y    the 
ices  of  a  stenographer.     The  compensation  of  each   stenog- 
htr  .shall  be  paid  by   the  comptroller  of   the   Stale  upon  th*^ 
tificate  of  the  justice  l)y  whom  he  is  eniploye<l.     Such  coni- 
fCBs^tion  shall  n(*t  excee<l  twelve  hun(lre<l  dollarij  a  year. 

SnW.   1.    [Addetl,    1H07;   aniM,    IfMU,    1007.]      The    i)resi(ling 

^'kt  of  the  appellate  division  of  eaHi  of  th»'  thinl  and   fnnrtli 

*?*artinents  shall,  with  the  ai>proval  of  the  other  justices  of  sn i<l 

department,  have  power  to  apj>oint  and  remove  a  deputy  to  the 

tkrk  of  siiid    apiiellate   division,    who   shall   l»e   ])nid    an    nnnnal 

Jikry  of  not  to  exceed  fifteen  hundre<l  d(dlars,  and  the  i>rosidinir 

Jtetieeof  the  appellate  division  of  the  fourth  dei»artment  and*  shall 

■  like  manner  have  jjower  to  ai»point  and  remove  a  consultation 

>*r!c,  who  shall  be  an  expert  stenograi>her,  wlio  shall  act  un<ler 

tlip  direction  of  said  justices  and  shall  attend  the  sittings  of  said 

^roart  and  render  such  clerical  and  stenographic  services  thereat 

tad  during    the    official    consultations    as    the    jnsticcvs    of    sriid 

[4i^rtnient  may  require,   and  shall,  under  the  direction  of  said 

j  JBsticps,  make  up  and  prepare  for  filing  in  the  otfice  of  the  clerk 

I  file  fifflcial  lists  of  decisions  to  be  rendered  by  said  court.      The 

j  w>mp#»n«ation   of  such   consultation   clerk   shnll    be  fixed   by   said 

I  instk-es  at  not   to  exceed   twenty-one  hundred   dollars   per   year. 

•So  in  original. 
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19&-198  COURT  OF  APPEALS,  c,  3,  t.  1,  m 

proceeding,  requisite  to  render  the  judgment  effectual,  may 
had  in  the  latter  court. 
Go.  Proc.,   parts  of  i|  11  and  12. 

9  106.  Second  and  anbaeaveiit  #ppeAlji« 

Upon  a  second  and  each  subsequent  appeal,  including  a  ea 
where  a  former  appeal  has  beqn  dismissed  for  a  defect  or 
regu!arity,  the  time  of  filing  the  return,  upon  the  first  appeal,  ^ 
termines  the  place  of  the  cause  upon  the  calendar. 

Id.,   part  of  S  IS.    See  poet,  58  780-703. 

§  190.  Times  and  placeii  of  holdlnflr  terms. 

The  terms  of  the  court  of  appeals  must  be  appointed  to  be  bd 
at  such  times  and  places  as  the  court  thinks  proper^  and  contimj 
as  long  as  the  public  interest  requires. 

L.  1870,  c^  203,  port  of  S  1;  L.  1840,  ch.  333,  part  of  S  1. 

f  197.  Conrt  max  l^e  held  tn  any  bnildinff f  adJonrnaia«M| 

A  term  of  the  court  may  be  appointed  to  be  held  in  a  baildlK 
other  than  that  designated  by  law  for  holding  courts.    A    " 
may  be  adjourned  from  the  place  where  it  is  appointed  to  be 
to  another  place  in  the  same  city.    One  or  more  of  the  jw 
may  adjourn  a  term,  without  day,  or  to  a  day  certain. 
Go.    Proc,    s   10. 

S  lOK.    Officers  to  be  appointed  br  conrt. 

The  court  may,  from  time  to  time,  bv  an  order  entered  in  I 
minutes,  appoint  and  remove  its  cleric,  its  reporter,  and  such  « 
tendants  as  it  deema  necessary. 
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i  1. 1.  a.  2  CLERK  OF.  §§  19fr-201 

article:  sbcohd. 

The  clerk  of  the  court. 

M.  Clerk  of  the  court  of  appeals  to  give  bond ;  rooms  for  Us  ofdoe. 

ttLTbappolBtadepatj.  Towers  of  deputy. 

ft.  Mat  employ  aaalstante  In  his  oflloe .    Hpedal  depukj. 

m.  Clerks  for  judges  of  the  court  of  appeals. 

wL  OffloM  for  laAge  of  tlie  ooort  of  appe  Is. 

Sit-aB.  [RepealedTj 

lUtt*  Cleric  of  tlse  eonrt  of  utippeala  1o  fflire  bond;  room* 
Us  oflle«. 

ie  derk  of  the  court  of  appeals,  before  enterinfc  upon  the  du- 
lof  hia  office,  must  sabscribe,  and  file  the  constitutional  oath 
^t  and  must  execute,  and  file  in  the  comptroller's  office,  n 
to  the  people  of  the  State,  in  the  penalty  of  twenty-five  thou- 
dollars,  with  two  sufficient  sureties,  approved  by  the  comp- 
\a,  and  conditioned  for  the  faithful  performance  of  the  duties 
[ib  office.  If  the  bond  is  forfeited  by  a  breach  of  its  condir 
the  court  of  appeals  must,  by  order,  direct  an  action  to  be 
*it  thereon.  The  money  recovered  must  be  applied,  under 
rection  of  the  court  of  appeals,  to  indemnify  the  persons  ag- 
fcd  by  the  breach,  in  proportion  to  their  respective  losses, 
to  make  good  any  other  loss,  occasioned  by  the  breach.  The 
rk  must  keep  his  office  at  the  city  of  Albany,  and  the  trustees 
State-hall  must  assign  him  suitable  rooms  therein,  for  that 

^.  Art.  6.  part  of  I  20;  L.  1847,  ch.  277,  $  14  (4  Bdm.  650);   and  Id.. 
«n.  S  19  (3  B.   S.,   oth  ed..  262;   3  Edm.   48).    See,  also.  L.  1870,   ch. 

[^M*  To  appoint  a  depnty.    Poirera  of  depvty. 

clerk,  by  a  writing,  under  his  hand  and  the  seal  of  the 
filed  in  his  office,  from  time  to  time  must  appoint,  and  may 
pktinre  remove,  a  deputy-clerk,  who  is  entitled  to  a  salary, 
^  and  to  be  paid  as  prescribed  by  law.  Before  entering  upon 
jdiities,  the  deputy-clerk  must  subscribe,  and  file  in  the  clerk's 
t,  the  constitutional  oath  of  office.  Wnile  the  clerk  is  absent 
his  office,  or  from  the  sitting  of  the  court,  or  the  office  of 
'»  vacant,  the  deputy-derk  has  all  the  powers,  and  is  subject 
the  duties  of  the  clerk. 
>18«7.  dL  277.  i  12,  am'd  by  L.  1871,  ch.  718. 

Wl.  [Am'dy  ISTT.]     May  employ  aaalatanta  in  blN  office, 
lal  depnty. 

clerk  may,  with  the  approbation  in  writing,  of  the  judges  of 

'Coart,  or  a  majority  of  them,  employ  as  many  assistants  in  his 

08  are  necessary.    He  may  from  time  to  time  appoint,  and 

sure  remove,  his  assistants.    Each  assistant  is  entitled  to 

ipensation,  fixed  and  to  be  paid  as  prescribed  by  law.    The 

may  appoint  one  of  his  assistants  as  special  deputy-clerk: 

possesses,  in  the  obsence  of  the  clerk  and  the  deputy-clerk, 

same  power  and  authority  as  the  clerk,  at  any  sitting  of  the 

which  he  attends,  with  respect  to  the  business  transacted 
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§§  acS-de  'Gi/K  op  ct.  of  appeals.        c.  a,  t,  i,  a 


S  202.  [Added,  1897.]     Clerks  for  Jndsea  of  the  cowt 
appeals. 

Each  judge  of  the  court  of  appeals  may  appoint  and  at  pleast 
remove  a  clerk,  who  shall  perform  such  services  aci  the  jud 
appointing  him  may  require.  He  shall  be  entitled  to  a  coinpi 
sation  to  be  fixed  by  such  judge,  not  exceeding  twelve  hundi 
dollars  a  year,  to  be  paid  monthly  by  the  comptroller  upon  t 
certificate  of  the  judge. 
L.  1897.  ch .  221 .    In  effect  April  8, 1897. 

I  208.  [Added,   1807.]     Ofllees   for  fudflre   of  the   eovurt 
appeals. 

The  board  of  supervisors  of  a  county  in  which  a  law  library 
maintained  by  the  state  shall,  ui)Ou  the  request  of  a  judge  of  1 
court  of  apx)eals  who  resides  therein,  provide  and  maintain   1 
his  use,  suitable  and  commodious  office^*,  approved  by  hiin. 
case  of  the  refusal  or  neglect  of  the  board  to  comply  with  sc 
request,  the  judge  may  rent  and  maintain  at  his  place  of  peHid« 
offices  suitable  for  his  use  and  the  rxperso  thereof  shall    he 
county  charge.     A  judtre  of  said  court  who  resides  in  a  com 
where  there  is  no  such  library,  may  rent  and  maintain    at 
place  of  residence  offices  suitable  for  his  use,  and  the  neeessi 
expense  thereof  shall  be  paid  by  the  state  treasurer  upon    \ 
audit  and  warrant  of  the  comptroller, 
i .  1807.  ch .  821 .    In  effect  A  pril  8, 1897 . 

9$  204-208.    [Repealed:  Laws  1894,  ch.  135.] 
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t3,t.2,a.l  TERMS;   ATTENDANTS.  §§233-^8 

i  233.   roblieation  of  appointment*. 

Ad  appoiutincut  so  niude  must  bo  signod  by  the  justices  making 

li.  and  immediately  tiled  in  the  office  of  the  secretary  of  Stute, 

iibo  most  pnblish  a  copy  thereof  in  the  newspaper,  printed  nt 

IfUwDj,  in  which  legal  notices  are  required  to  be  published,  at 

t  once  in  each   week,  for  three  successive  weeks  before  the 

diDg  of  a  terra  in  pursuance  thereof.    The  expense  of  the  pub- 

ition  is  payable  out  of  the  treasury  of  the  State. 

C«.  Proc.,  I  25. 

1234.  rAm'd,  189R.]    Governor  may  appoint  extraordinary 
;  Jniitlces  to  bold  tliem. 

The  governor  may,  when,  in  his  opinion,  the  public  interest  so 

aires,  appoint  one  or  more  extraordinary  terms  of  the  appellnte 

>iou  of  the  supreme  court  in  any  department,  or  of  the  special 

trial  terms  of  the  supreme  court.    Ho  must  designate  the  time 

placo  of  holding  the  same,  and  name  the  justice  who  shall 

or  preside  at  such  term,  except  of  the  appellate  division;  and 

most  give  notice  of  the  appointment,  in  such  manner  as,  in  his 

ent,  the  public  interest  requires. 

k  l:»3.  ch.  046. 
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1335.   [Am*d,  18»5,  lOOO.j    General  powers  and  datles  of 
dee*. 


iny  justice  of  the  supreme  court  has  power  to  hold  a  special  or 
iWal  term  of  "the  supreme  court  for  the  whole  or  any  portion  of  the 
.frrni:  and  to  act  upon  any  business,  which  regularly  comes  before 
;fte  term  in  which  be  is  sitting,  except  where  he  is  personally  dis- 

SiHfied  from  sitting,  in  a  particular  action  or  sipecial  proceeding. 
ch  juiistice  must,  at  all  reasonable  times,  when  not  engaged  in 
M»iJnj?  court,  transact  such  judicial  business  as  may  be  done  out 
•f  •'ourt.  The  justices  of  the  supreme  court  elected  in  the  eighth 
Wcia!  district  may  adopt,  and  from  time  to  time  amend  rules 
iB<i  rpifulations  for  making  calendars  of  cases  at  issue  to  be  tried 
h  the  supreme  court  iu  and  for  the  county  of  Erie. 
I*  1S35.  ch.  we;  L.   19QD,  ch.  384.     In  effect  April  11,  1900. 


{ 23«.  [Rei^aled  Jan.  1,  1896;  L.  1895,  ch.  946.] 


i   1237.  [Am*d,  1895,  1900.}    Governor  to  deMlflrnate  jntiticefl 
|wKold  conrtM  In  certain  ca«cii. 

If  it  appear  to  the  satisfaction  of  the  presiding  justice  of  the 
iPI^lLnte  diviision  in  any  department  that  a  special  or  trial  term 
M^^f--  supreme  court  duly  appointed  therein  is.  in  danger  of  fail- 
n«.  be  may  designate  a  justice  who  resides  in  that  department 
;to  hold  such  term  in  the  absence  of  the  justice  assigned  thereto. 
I"  in  the  opinion  of  such  presiding  justice  it  is  not  practicable  to 
[•Sike  a  designation  from  his  department,  he  shall  so  inform  the 
IPsiv^TnoT  who  maj'  thereupon  designate  for  such  term  a  justice 
"wn  any  department. 

^  18B5,  ch.  946;  L.  1900,  ch.  414.     In  effect  April  22,  1000. 

<  33S.  (Am*d,  1805.]    Place  of  lioldlnsr  the  termN. 

The  place  appointed  within  each  county,  for  holding  a  special 
»nn  of  the  supreme  court,  at  which  issues  of  fact  are  triable,  or 
J  trial  term,  must  be  that  designated  by  the  statute,  for  holding 
«e  county  court. 

^1896.  ch.  Me. 

«1 


§§  239-43  ATTENDANTS.  c.  3,  t.  2,  a.  1 

S  230.  Special  terma  adjonrned  to  chambers |  trlalii 
tliereat. 

A  special  term  of  the  supreme  court  may  be  adjourned  to  i 
future  day,  and  to  the  chambers  of  any  justice  of  the  court,  rei 
siding  within  the  judicial  district  by  an  entry  in  the  minutes;  and 
then  adjourned  from  time  to  time,  as  the  justice  holding  the  sami 
directs.  An  action  triable  by  the  court,  without  a  jury,  whicb 
was  upon  the  calendar  of  the  term  before  it  was  adjourned,  ma| 
be  tried  at  a  term  so  adjourned,  and  held  at  chambers,  by  consent 
of  both  parties,  but  not  otherwise.  In  that  case,  the  attendance 
of  the  clerk,  the  sheriff,  the  crier,  or  a  constable,  is  not  required, 
unless  the  justice  directs  one  or  more  of  those  officers  to  attend 

Co.  Proc,  part  of  |  24. 

§  240.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 

S  241.  [Am'd,  1895.]  "Whwit  jndgem  mar  perform  cliities  ol 
josticeM  at  cltambers. 

A  county  judge  within  his  county  possesses,  and  up<>n  propel 
application  must  exercise,  the  power  conferred  by  law  in  fireneral 
lauguaKe  upon  an  oflicer  authorized  to  perform  the  duties  of  4 
justice  of  the  supreme  court  at  chambers  or  out  of  court. 

L.  1805,  ch.  946. 

{  242.  rAin*d,  1805,  1896.1  Offlcers  required  to  attend  m 
lerm  of  the  appellate  division |  slierlfTs  dutF* 

A  term  of  the  appellate  division  of  the  supreme  cfJtirt  must  be 
attended  by  the  sheriff  of  the  county  in  which  it  is  held,  his  nndei 
sheriff,  or  one  of  his  deputies;  by  not  more  than  three  attendant! 
appointed  by  such  court,  one  of  whom  shall  act  as  crier:  by  tb< 
clerk  of  the  appellate  diyision,  of  the  supreme  court  appointed  foi 
the  department  in  which  the  term  is  held;  all  of  whom  must  acl 
untler  the  <lirection  of  the  court  or  of  the  presidium  justice.  Th« 
sheriff  of  the  county  must  cause  the  room  m  which  a  term  of  thi 
apiiellate  division  is  held  to  be  properly  heated,  ventilated,  lighted, 
and  kept  comfortably  clean  and  in  order.  The  court  may  enforce 
the  perform n nee  of  that  duty  by  the  sheriff.  The  sheriff  musl 
also  provide  the  court  with  all  necessary  stationery  and  minute 
books,  upon  the  written  requisition  of  the  court  or  of  th»;  justi'X 
presidinj;  at  the  term,  and  shall  defray  the  necessary  expense  ol 
telejrniphinff  the  day  calendar  to  such  county  clerks  as  the  cour 
shall  direct:  also  the  necessary  expense  of  transmitting?  printer 
cases  and  papers  to  the  reporter;  to  the  various  libraries  and  t4 
the  justices  of  the  appellate  division. 

L.  1895,  ch.  040.     In  effect  April  27,  1896.    U  1896,  ch.  407.     . 

i  24.*).  rAni*d,  1805.]    Fees  of  Hiicli  oflloera;  Iioit  paid. 

The  fees  of  the  sheriff,  and  such  attendants  for  sittendiii^  J 
term  of  the  appellate  division  and  all  expenses  incurnnl  by  a  sher 
iff  in  obedience  to  the  last  section  must  be  audited  by  the  comp 
troller  and  paid  out  of  the  treasury  of  the  State. 

L.  1895,  ch.  046. 
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c. 3,  t.  2,  a.  2     SUPREME  COURT  REPORTER.  §§  244-45 

ARTICLE   SECOND. 

The  supreme  court  reporter, 

lee.  244.  Meednff    for   appulDlment. 

245.  9p^clHl   mt-etluer  for  appotntmout   or  removal. 

246.  Dutifs  uf  reporter;   opinions    to   be   furnlsheO. 

247.  Publication   of  n*ports;    contracts   thert'for. 

24S.  Paperii   and  opinions  to  be   furnLshed  to   the   reporter. 
240.  Copyright;  distribution  by  gecrotury  of  state. 
350.  Salarj   and  oxpenM-s. 

'   I  244.  [Am*d,«1905.]    Meeting  for  appointment. 

The  justices  of  the  appellate  divi.sions  of  the  supreme  court 
ihill  meet  in  convention  at  the  capitol  in  the  ( ity  of  Albany,  on 
tte  tbinl  Monday  in  June,  nineteen  hundred  and  five  at  twelve 
'oVlock  noon,  for  the  purpose  of  appointing  a  supreme  court  re- 
^er  as  hereinafter  provided.  The  se<*retjiry  of  state  shall  serve 
I  written  or  printed  notice  of  such  meetinjr,  either  personally  or 
Vmail,  upon  each  of  the  justices  of  the  appellate  divisions  of  the 
Japreme  cotirt,  at  least  two  weeks  before  such  meetill^^  When 
f)  convened,  .said  justices,  by  a  majority  of  thr)so  iiros  Mit,  shall 
•ppoint  a  supreme  court  reporter  to  lK>ld  office  for  a  term  rf  five 
jwrs  and  until  hi.s  Kiicces«or  is  api)ointod  and  (pialifij^s.  said  term 
tot-ommence  at  the  expiration  of  tl'e  term  of  office  of  the  pnw^nt 
CTpreme  court  reporter.  Said  justices  of  the  appellate  divi'«i)ns 
rf  the  supreme  court  must  thereafter  meet  in  convpiition  at  tho 
fipitol  in  the  city  of  Albany,  at  noon  of  the  day  when  the  term 
•f  office  of  the  supreme  court  reporter  e^pii'es,  for  tl.'»  piirj)  ^c  <  f 
appointing  a  supreme  court  repf>rter  in  his  place.  If  tliat  dny  is 
aSonday  or  a  public  holiday,  the  convention  must  be  h.eld  at  the 
•me  time  and  place  on  the  first  day  thereafter  not  being  Sunday 
«  a  public  holiday.  If  the  appointment  is  not  made  at  sik  li  a 
BMetin^,  it  may  be  made  at  a  special  meeting  of  the  ('f)nve;>tion 
beld  as  prescribed  in  the  next  section.  The  supreme  court  re- 
porter may  be  removed  for  cause  by  the  justices  of  the  aopt-llate 
tfrinions  of  the  supreme  court  or  a  majority  of  such  of  them  as 
attend  at  a  convention  held  as  prescribed  in  the  next  section. 
An appointmeut  or  removal  mn.st  be  in  writing.  It  must  be  signed 
Wthe  justices  making  it,  and  filed  in  the  office  of  the  secretary  of 
«ate. 

L.  nos,  eh.  164.    In  effect  April  P ,  1905 . 

I  245.  [Am*d,  1877,  1M9S,  10O5.]  Special  ineetlnRT  for  iip- 
Pviatment  or  removal. 

A  special  meeting  of  the  convention  for  the  appointment  or 
ttnioval  of  a  supreme  court  reporter  must  be  held  at  the  <'apitol 
»a  the  city  of  Albany,  but  it  may  be  adjourned  to  any  other 
place.  It  may  be  called  by  a  presiding  justice  by  a  written  or 
pHnted  notice  stating  the  object  of  the  meeting  and  served  per- 
lonally  or  through  the  post  office,  upon  each  of  the  justices  of  the 
ippeijate  divisions  of  the  supreme  court,  at  least  two  weeks  before 
the  time  specified  therefor.  If  the  object  of  the  meeting  is  to 
wnaider  the  question  of  the  removal  of  the  supreme  court  re- 
P^^rter,  the  notice  must  be  accompanied  with  a  copy  of  the 
iroQnds  alleged  for  the  removal,  and  both  must  be  sorved  upon 
[ae  supreme  court  reporter,  personally  or  by  leaving  them  at  his 
"St  place  of  residence  with  some  person  of  suitable  age  and  dis- 
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§§  222-25  APPELLATE  DIVISION.  c.  3,  t.  2,  a 

A  certificate  of  tho  appointment  of  such  deputy  clerks  and  so  I 
consultation  clerk,  signed  by  the  justices  of  tlie  said  respective  i  I 
pnrtments,  shall  be  tiled  with  tlie  comptroller  of  the  state,  ai 
the  salaries  hereby  established  for  such  deputy  clerks  and  sni 
consultation  clerk  shall  be  paid  by  the  said  comptroller  to  s«i 
appointees  monthly,  and  annually  apportioned  b3'  him  nn\ong  t\ 
counties  constituting  the  respective  judicial  departments  ail 
refunded  by  such  counties  to  tl;p  state  treasury, 
li.   1004,  ch.  60;  L.  1007.  ch.  410.      In  effect  June  24.  1907. 

Subd.  2.   [Added,  is«7j  nniM,  l»07.]     The  clerk  of  the  app<! 

late   division    of   each   of   the    third    and    fourth   department,    I 

addition  to  the  salary  herein  provided,  shall  be  entitled  to  reecri 

his  necessary  disbursements  for  pastage,  telephone,  telegraph  ail 

express  charges,  to  be  ctrtitied  by  the  presiding  justice   of  sai 

respective  departments  and  to  be  paid  in  the  same  manner  as  li 

salary.    And  the  compensation  herein  provided  for  said  clerk  ai{ 

said  deputy  clerk  shall  be  in  lieu  of  all  fees  and  charflres,   aii 

neither  said  clerk  nor  deputy  clerk  shall  hereafter  be  permittii 

to  charge  or  receive  any  fee  whatever  in  addition  to  hi.s  salar;! 

for  any  official  service  rendered  by  him. 

L.   1895.  ch.  378;  L.   1896,  ch.   «47:  L.  1897,  ch.  307;  L.   1907.  ch.   410-      1 
effect  Jane  24,   1007.      Second  department,   see  L.    1S9G.   ch.   90. 

Subd.  3.  [Added,  lOOOr  am'd,  1»0T.]  The  deputy  clerk  * 
the  appellate  division  of  the  supreme  court  in  the  third  jiidiHi 
<lcpartment  or  any  attendant  of  said  court  shall  also  act  undc 
direction  of  said  court  as  librarian  and  have  charge  of  tti 
library  in  use  by  said  court,  and  for  such  additional  services  sba 
receive  the  additioniil  sum  of  five  hundred  dollars  per  annum,  i 
\h»  paid  in  the  sami?  manner  as  his  salary  as  deputy  clerk. 

L.  1900,  ch.  536;   L.   1907,   ch.  410.      In  effect  June  24.  1007. 

§  222.   [Ad fled,  1800.]    Governor  may  revoke  de«lflrit»ttoi 

X.^pon  the  written  request  of  a  justice  designated  for  the  appe: 
late  division,  the  governor  may  revoke  his  designation  by  an  ora€ 
In  lie  filed  in  the  office  of  the  secretary  of  state.  Where  such  del! 
ignation  is  revoked,  the  governor  may  prescribe  the  duti€»8  to  b 
performed  by  such  justice  in  holding  court  in  any  part  of  tb 
state,  from  the  time  of  such  revocation  until  the  taking  effect  0 
(he  next  appointment  of  terms,  as  prescribed  in  section  two  huii 
(Ired  and  thirty<rtwo  of  this  act,  for  the  judicial  department  f 
which  such  justice  resides. 

In  effect  March  25,   1890.    L.   1890,   ch.   113. 

S  223.  [AmM,  1895.1  Destflrnation,  etc.,  to  l»e  llled  wttl 
neeretary  of  State. 

A  designation  of  a  justice  of  the  appellate  division  of  the  sU 
preme  court  must  be  in  writing,  and  filed  in  the  office  of  thi 
secretary  of  State. 

K  ISOfl,  ch.  040. 

§  224.     [Repealed  Jan.  1,    180C;  L.  1S05,  ch.  04(5,  $  2.] 

S  22S.  [AniM,  IHOn.]  TInieM  and  plaeeM  of  boldinflr  terntf 
of  the  appellate  dlvlnlon  of  the  nnpreme  eoarti  lio^r  ail* 
pointed. 

The  terms  of  the  appellate  division  of  the  .supreme  court  Ait 
to  be  apiwnited  by  the  appellate  division  in  each  department,  and 
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re^iorter  may,  by  au  instrumeut  iu  writing  under  his  hand,  ap- 
proved by  the  presiding  justices  of  the  appellate  divisions,  filed 
ID  the  office  of  the  secretary  of  state,  annul  the  same  from  a  time 
iQiecified  in  the  instrument,  and  thereupon  immediately  enter  into 
:i  Dew  contract,  likewise  to  be  approved  by  the  presiding  justices 
|rf  the  appellate  divisions,  for  the  publication  of  the  reports  for 
[Ire  years  from  the  time  so  specified.  Before  entering  intt)  a 
liwntract  the  supreme  court  reporter  must  advertise  for,  receive 
iiad  consider  proposals  for  the  publication  of  the  reports.  The 
ita|ireiue  court  reporter  may  also  cause  advance  sheets  of  reports 
|te  be  published  at  not  to  exceed  fifty  cents  a  volume:  he  must 
latKe  the  reports  published  as  prescribed  herein,  to  be  kept  con- 
iitantly  for  sale  to  persons  within  tlie  state  at  the  price  provided 
■fcfin  said  contract. 
L  1898.  ch.  048;  L.   1905,  ch.  104.    In  effect  AprU  8.  19(i5. 

J  248.  [Ain*fl,  1S95,  1!)05.1     PaperN  nnd   oplnionii  to  be  far- 
■uhed  to  the  reporter. 

In  each  t^use  heard  by  the  appellate  division  of  the  .supreme 
f*i2rt.  the  attorney  or  counsel  for  each  party  must  deliver  to  the 
Hfrk  of  said  appellate  division,  for  the  use  of  the  supreme  court 
>poner,  a  duplicate  of  each  paper  furnished  by  him  for  the  use 
rf tbe  cf)urt.  The  clerk  must  collect  such  papers  from  the  counsel; 
and  immediately  transmit  them,  to  the  supreme  court  reporter. 

L  1S85.  ch,  04(5;  L.   1903,  ch.  1C4.    In  effect  April  8,  1006. 

1249.  [Am'd,  1895,  1903.]  Copyriicbt;  dlafrlbntlon  by  fiec- 
frtary  of  state. 

Neither  the  supreme  court  reporter  nor  any  other  person  shall 
ebtain  a  copyright  for  the  opinions  contained  in  the  reports,  and 
the  fame  may  be  published  by  any  person,  but  the  copyright  of 
tbe  stafement.s  of  facts  of  the  head  notes  and  of  all  other  notes 
or  references  published  by  the  supreme  court  reporter  must  be 
J^en  by  and  shall  be  vested  in  the  secretary  of  state  for  the 
ofoefit  of  the  people  of  the  state.  The  se<Tetary  of  state  shall 
dwtribnte  the  reports  so  fiirnished  him  as  specified  in  section 
it^ohnndred  and  forty-seven  as  provided  in  section  two  hundred 
■rf  thirteen  of  the  code  of  civil  procedure. 

L  1S95,  ch.  »4fl:  L.   1905.  ch.  164.    In  pffect  April  8.   190R. 

$250.  [Ain*<I,  189S,  1897,  1899,  190S.1      iSalary  nnd  expenneH. 

The  supreme  court  reporter  shall  receive  an  annual  salary  of 
fire  thousand  dollars,  payable  quarterly  and  in  addition  thereto 
weh  allowances  for  clerk  hire  and  office  expenses  as  the  lopisla- 
^T?  shall  from  time  to  time  direct. 

i^  ISOo,  ch.  946;  L.   1897.  ch.   474;   L.   1R99,   ch.   278;  L.   1905,  ch.   164.    In 
•*^  April  8.   1906. 
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§§  251-50  STENOGliAPUERS.  c.3,t.2,a. 

article:  third. 

Stenographers, 

Sic.  251.  Stenographers. 
252-253.    LLtepealed.l 

254.  SteuograpbeiB  In  Kings  county. 

255.  Ills  anslstant. 

256.  Stcnograpbei-s  lu  other  oounticsi  of  second  Judicial  district  ^^*^  bM 

iu   the   uiiith   Judicial   dlsti-lct. 
267.  Their  salark*8;   how  paid. 

258.  StiMiographora   for   certain   Judicial   dlstrletSi 

259.  Their  salaries;  how  paid.  ^ 
2tK).  Their  expenses;   how  paid. 

261.  [Repealed. J 

262.  Temporary  stenographer. 

9  261.    [Am'd,    1895.]    Stenogrraphera. 

If  the  jtistke  presiding  requires  a  copy  of  any  proceedings  writ 
ten  out  at  length  from  stenographic  notes,  he  may  make  an  ordet 
directing  one-half  of  the  stenographer's  fees  therefor,  to  be  pak 
by  each  of  the  parties  to  the  action  or  special  proceeding,  at  tbi 
rate  of  ten  cents  for  each  folio  so  written  out,  and  may  enforo 
payment  thereof.  Any  such  copy  shall  be  accessible  to,  and  ma^ 
be  examined  by,  any  of  the  counsel  in  the  cause.  If  there  ar 
two  or  more  parties  on  the  same  side,  the  order  may  direct  eithfis 
of  them  to  pay  the  sum  payable  by  their  side,  for  the  stenog 
rapher's  fees:  or  it  may  apportion  the  payment  thereof  amon| 
them,  as  the  justice  deems  just. 
L.   1895,  ch.  946. 

§  252.    [Repealed  Jan.  1,  1890;  L.  1895,  ch.  946.] 
S  253.     [Repealed  Jan.  1,  189C;  L.  1895,  ch.  946.] 
§  254.    [AmM,  1805,  1896,  1897,  1906,  1907.]    St«noffraphen 
in  Klmjrs  county. 

The  justices  of  the  supreme  court,  residing  in  the  county  o! 
Kings,  or  a  majority  of  them,  may  appoint  and  may  at  pleasun 
remove  sixteen  stenographers  who  shall  severally  attend,  as  di 
rected  by  the  respective  justices  appointing  them,  the  terms  oi 
the  appellate  division  and  trial  and  special  terms  of  the  suprenn 
court,  in  the  county  of  Kincrs  and  shall  each  receive  an  nnnun 
salary  of  three  thousand  dollars  and  the  expense  thereof  shall  Im 
raist^d  with  the  annual  tax  levy  as  a  county  charge. 

L.  1895.  ch.  046;  L.  1866.  ch.  4?2,  §S  1  and  2;  am'd  as  to  salary,  by  Ll  t8T« 
eh.  6^)6;  L.  1800,  ch.  970;  L.  1897,  eh.  661;  L.  1905,  ch.  610;  L.  1907,  ch.  11 
In  effect  March   11,   1907. 

§  255.   His  aMslMtant. 

The  stenographer,  appointed  as  prescribed  iu  the  last  section 
may,  with  the  consent  of  the  judge  holding  or  presiding  at  i 
special  term  of  the  supreme  court,  or  term  of  the  circuit  court 
or  court  of  oyer  and  terminer,  employ  an  assistant-stenograph«;i 
to  aid  him  in  the  discharge  of  his  duties  at  that  term,  whose  com 
pcnsalion  must  be  paid  by  the  stenographer  and  shall  not  beconw 

a  county  charge. 
I..   1806,  ch.  422,  S  3.  am'd. 

§  25G.    [Am*d,   1895,    1907.1    Stono»rrnpher«   In  other  conn- 

iit-m    of    necontl    Judicial    dlntrict,    and    alHO    In    the    nlatl 

Judicial   diHtrict. 

Each  justice  of  the  supreme  court  for  the  second  judicial  dis- 
tiict,  who  does  not  reside  in  the  county  of  Kings,  may  appoint 
and  may  at  pleasure  remove,  a  stenngranlier.  who  must  attend,  a» 
,i;,.,.f.tod  by  the  justice  ann'Mu+irf  hin>.  fh«  tnnl  a«»d  snecial  terin." 
of  the  supreme  court,  held  in  the  counties  of  Suffolk,  Qneenn. 
Nassau   and   Richmond,  or  either  of  them,  and,   when  not  tlujs 
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ofik'ially  engaged,  the  stated  terms  of  the  county  court,  in  each 
of  tlMise  counties,  tlauli  justice  of  the  supreme  court  tor  tne 
ninth  judicial  district  may  appoint,  and  may  at  pleasure  remove, 
a  stenugrapiier,  wiio  must  acieud,  as  directed  by  tne  justice  ap- 
jointing  him,  the  trial  and  speci-'  terms  of  the  supreme  courl 
fieW  in  the  counties  of  Westciiester,  I'utiiam,  Dutchess,  Orange 
Ifiil  Rockland,  or  either  of  them,  and,  when  not  thus  ottlcialiy 
IcB^aged,  the  stated  terms  of  the  county  court  in  each  of  those 
Kminties. 

L  IH».  ch.  M6:  L.   1868,  ch.  765,  parts  of  S5  2  and  &;  L.  1007,  ch.  530.  In 

hct  ahipt.  1,  VIM. 

{  2ST.  Tlieir   salaries y  lio^r  paid. 

Each  stenographer,  appointed  as  prescribed  in  the  last  section, 
ji  entitled  to  a  salary  tixed  by  law.  To  make  up  and  pay  the 
[llfatries,  the  board  of  supervisors  of  each  of  the  snid  counties 
ilMst  uiinually  levy,  and  cause  to  be  collected,  as  n  county  charge, 
it  proportionate  part  of  the  sum  necessary  to  pay  the  same,  to  be 
jlied  by  the  comptroller  of  the  State,  in  accordance  with  the 
iKonnt  of  the  taxable  real  and  personal  property  in  each  county, 
H  ghown  by  the  last  annual  assessment-roll  therein.  The  treas- 
■tr  of  each  county  must  pay  over  the  sum  so  raised,  to  the 
Mnptroller  of  the  State,  who  must  thereupon  pay  the  salary  of 
nth  stenographer,  in  oqusil  quarterly  payments,  under  the  direc- 
tion of  the  justice  making  the  appointment. 

I  2Sa  (Am'd,  ISeS,  1908,  1904,  1007.1  StenoirraplKerH  for 
certalB  Jadlelal  districts. 

In  addition  to  the  stenographers  appointed  under  special  laws, 

lae  justices  of  the  supreme  court,  or  a  majority  of  them,  for  each 

Jidicial  district,  excepting  the  first,  second,  third,  fifth,  seventh, 

•fid  eighth,  shall   appoint,   and   may   at   pleasure  remove,   three 

itCDographers.     The  justices  of  the  supreme  court,  or  a  majority 

rf  them,  for  the  fifth  and  seventh  judicial  districts,  respectively, 

wall  appoint,  and  may  at  pleasure  remove,  five  stenographers  of 

tae  supreme  court  for  each  of  snch  districts.    The  justices  of  the 

supreme  court,  or  a  majority  of  them,  for  the  third  judicial  di?- 

Iwt,  shall  appoint,   and   may   at  pleasure   romove.   four   stenog- 

Jphere  of  the  supreme  court  for  such  district.     The  jusli<-cs  of 

■«  supreme  court  for  the  eighth  judicial  district  sliall  appoim, 

«d  may  at  pleasure  remove,  eight  stenographers  of  the  supreme 

<Wtft  for  such  district.     Each  of  the  stenographers  shall  attend 

gtn  special  and  trial  terms  of  the  supreme  court  in  his  judicial 

!*triot  as  he  shall  be  assigned  to  attend  by  the  justices  of  the 

npreme  court,  or  a  majority  of  them,  for  such  district.     Each  of 

JJfn  stenographers  shall  receive  an  annual  salary  of  twonty-fivc 

tendred  dollars,  to  be  paid  by  the  comptroller  of  the   State  in 

I^HTial  quarterly  payments,  tipon  the  certificate  of  a  justice  of  the 

i«ipreme  court  of  the  judicial  district  for  which  he  shall  have  been 

"PNnted.     . 

Jt  1»6.  ch.  W6:  L.  1003,  eh.  173;  L.  1904.  ch.  5S;  U   1907,  ch.  00.  In 
*rt  April  9,  1907. 

I  ^SS»,   Their   salaries  |  how   paid. 

To  provide  the  means  to  pay  such  salarv  the  comptroller  of  th'.> 
Nate  shall,  on  or  before  the  first  day  of  November  in  each  year. 
01  and  transmit  to  the  clerk  of  the  board  of  supervisors  in  each  of 
w  counties  in  said  district  a  statement  of  the  sum  to  hv  raistul  by 
***«  board  of  supervisors,  in  accordance  with  the  amount  of  tax- 
jjWp  real  and  personal  property  in  each  of  said  counties  a*?  shown 
nf  the  last  annual  assessment-roll  therein.  The  lM)ardR  of  super- 
J^woB  in  each  of  .snch  counties  shall  annually  levy  and  cause  1o 
w  collected  Jn  such  county  and  to  be  paid  over  to  the  county 
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§§  239-43  ATTENDANTS.  c.  3,  t  2,  a. 

f   280.     Special     termn     adjourned     to     ebaittberai     trlaJ 
tliereat. 

A  special  term  of  the  supreme  court  may  be  adjourned  to 
future  day,  and  to  the  chambers  of  any  justice  of  the  court,  r 
siding  within  the  judicial  district  by  an  entry  in  the  minutes;  ai 
then  adjourned  from  time  to  time,  as  the  justice  holding  the  san 
directs.  An  action  triable  by  the  court,  without  a  jury,  wlii< 
was  upon  the  calendar  of  the  term  before  it  was  adjourned,  nu 
be  tried  at  a  term  so  adjourned,  and  held  at  chambers,  by  consej 
of  both  parties,  but  not  otherwise.  In  that  case,  the  attendant 
of  the  clerk,  the  sheriff,  the  crier,  or  a  constable,  is  not  require 
unless  the  justice  directs  one  or  more  of  those  officers  to  attem 

Co.  Proc,  part  of  8  24. 

§  240.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 

i  241.  [Am'd,  189R.]    What  Jadgreii  may  perfom  dntlea  « 
jontlceti  at  cliainberH. 

A  county  judge  within  his  county  possesses,  and  upon  propi 
application  must  exercise,  the  power  conferred  by  law  in  gener 
language  upon  an  officer  authorized  to  perform  the  duties  of 
justice  of  the  supreme  court  at  chambers  or  out  of  court. 

L.  1«05,  ch.  046. 

{   242.    rAin*d,    189S,    1806.1     Offlcern   required   to   attend 
lerm  of  the  appellate  division  |  sherlfTti  duty. 

A  term  of  the  appellate  division  of  the  supreme  c<mrt  must  1 

attended  by  the  sheriff  of  the  county  in  which  it  is  held,  his  nnd< 

sheriff,  or  one  of  his  deputies;  by  not  more  than  three  attendani 

appointed  by  such  court,  one  of  whom  shall  act  as  crier;  by  tl 

clerk  of  the  appellate  division,  of  the  supreme  court  appointed  ft 

the  department  in  which  the  term  is  held;  all  of  whom  must  a< 

under  the  direction  of  the  court  or  of  the  presiding  justice.     Tl 

sheriff  of  the  county  must  cause  the  room  m  which  a  term  of  tl 

nppellate  division  is  held  to  be  properly  heated,  ventilated,  lighte 

and  kept  comfortably  clean  and  in  order.    The  court  may  enfon 

the  performance  of  that  duty  by  the  sheriff.     The  sheriff  moi 

also  provide  the  court  with  all  necessary  stationery  and  mimiti 

books,  upon  the  written  requisition  of  the  court  or  of  th<?  justly 

presiding  at  the  term,  and  shall  defray  the  necessary  expense  < 

telegniphing  the  day  calendar  to  such  county  clerks  as  the  cou 

shall  direct;   also  tlie  necessary  expense  of  transmitting  prints 

cases  and  papers  to  the  reporter;  to  the  various  libraries  and  1 

the  justices  of  the  appellate  division. 

L.  1805,  ch.  94C.    In  eflfect  April  27,  189fi.    L.  1890,  ch.  407.     . 

S  243.  [Am*d,  1805.]    Fecn  of  iineh  offlcerti)  hoir  paid. 

The  fees  of  the  sheriff,  and   such  attendants  for   attondiuir 
term  of  the  appellate  division  and  all  expenses  incurred  by  a  she 
iff  in  obedience  to  the  last  section  must  be  audited  by  the  comj 
troller  and  paid  out  of  the  treasury  of  the  State. 

L.  1895.  ch.  946. 
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TITLE  m. 

ARTICLK  ONBS. 

The  Court  of  Claims. 

Added  18»T.    In  eileet  Mareh  9,  1897.    L.  1897,  eh.  86. 

kt.  M3.  Ooart  of  claims. 
264.  Jartodletloo. 
SBC.  Rmles  and  procednrfr. 

266.  Offlcera. 

267.  Seal  of  court. 

288.  SeBslona,  &atj  of  fiheriff. 

260.  Jadgments. 

2T0.  I>Qtj  of  attorney-general  and  superintendent  of  public  work*. 

2T1.  Record  of  proceedings;  report. 

272.  Kxpense  of  procuring  testimony  on  commission. 

S73.  Annual  report  to  comptroller. 

274.  Costa  not  to  be  taxed. 

275.  Appeals. 

276.  Time  and  manner  of  taking  appeal. 

277.  Case  on  appeal. 

2X8;.  Preference  on  appeals. 

279.  Salary  of  Judge  of  court  of  claims. 

2S0.  Salaries  of  ollicors  of  court  of  claims. 

281.  Interpleader,  consolidation  and  new  parties. 

26^314.  (Repealed.] 

{  a<».  lAm'd,  1904,  1906.1  Court  of  claiiuM. 

The  board  of  claims  is  continued,  and  shall  hereafter  be  known 
M  the  court  of  claims.  The  court  consists  of  the  commissioners 
of  daims  low  in  oftice  and  their  successors,  who  shall  hereafter 
be  known  and  designated  as  judges  of  the  court  of  claims. 
Jwiges  .shall  he  appointed  by  the  governor,  by  and  with  the  ad- 
?ice  and  consent  of  the  senate.  Whenever  the  term  of  oHice  of 
•  jndge  shall  expire,  or  a  vacancy  shall  occur  therein,  otherwise 
tluin  by  expiration  of  term,  the  successor  shall  be  appointed  for 
I  fall  term  of  ten  years  from  the  expiration  of  the  preceding 
tefin  or  from  the  occurrence  of  the  vacancy,  as  the  case  may 
W.  The  present  judges  of  the  court  of  claims  shall  continue  to 
8wve,  and  their  term  of  office  is  hereby  extended  for  the  full 
period  of  ten  years  after  this  act  shall  take  effect.  Notwith- 
■Unding  the  provisions  of  section  five  of  the  i>ublic  officers  law 
t  judge  of  the  court  of  claims  shall  hold  ovpr  and  continue  to 
wharge  the  duties  of  bis  office,  aftor  the  cxi)iration  of  the 
term  for  which  he  shall  have  been  chosen  luitil  his  succes?sor 
**1I  be  chosen  and  qualified,  but  after  the  expiration  of  such 
5*nn  the  office  shall  be  deemed  vacant  for  the  purpose  of  choos- 
ttft  his  successor.  By  an  order  to  be  filed  in  the  oliice  of  the 
■ecreiary  of  state  the  governor  shall,  designate  one  of  the  judges 
•s  a  presiding  jndge,  who  shall  act  as  such  during  his  term; 
tw^o  of  the  judges  shall  constitute  a  (luornm  for  the  ♦ransaction 
<^f  business. 

L  1»:4.  ch.  16:  L.   1906,  i-h.  002.      In  offcct  Oot.   1,   l(M>fi. 

t  264.  (Am*d,  lfN)5,  1000.]     Jurisdiction. 

The  court  of  claims  possesses  all  the  p.jwers  aiul  jurisdiction 
'»f  the  board  of  claims.  It  also  has  jnrisdietion  to  hear  and 
deiennine  a  private   claim   against   the   state,    which   shall   have 
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nccrued  within  two  years,  arising  upon  or  out  of  a  contract  wit 
tiie  state,  or  an  appropriation  of  laud  by  the  state,  it  may  als 
hear  and  determine  any  claim  on  the  part  of  the  state  agaiiu 
the  claimant,  or  against  his  assignor  at  the  time  of  the  assign 
ment;  and  must  render  judgment  for  such  sum  as  sliouid  be  paii 
by  or  to  the  state.  But  tae  court  has  no  jurisdiction  of  a  clain 
submitted  by  law  to  any  other  tribunal  or  oftlcer  for  audit  o 
determination.  Where  jurisdiction  to  hear  and  determine  a  clain 
is  conferred  upon  the  court  by  a  special  law,  the  liability  of  tb 
state  is  not  thereby  implied,  but  such  a  claim  is  subject  to  dc 
feuse  and  counterclaim  by  the  state  in  the  same  manner  and  t 
the  same  extent  as  presented  under  a  general  law.  No  clain 
which  shall  accrue  after  the  passage  of  this  act  other  than  for  th 
appropriation  of  land  shall  be  maintained  against  the  stat 
unless  the  claimant  shall  within  six  months  after  such  clain 
shall  have  accrued,  file  in  the  office  of  the  clerk  of  the  court  o; 
claims  and  with  tlie  attoruey-geucral  a  written  rif)tice  of  inten 
tion  to  file  a  claim  against  the  state,  stating  the  time  when,  am 
the  place  where  such  claim  arose  and  in  detail  the  nature  of  th< 
same,  which  notice  shall  be  signed  and  verified  by  the  claiman 
before  an  officer  authorized  to  administer  oaths. 
L.  1905,  ch.  370;  L.   1906,  ch.  6  2.      In  i^ffoct  Oct.   1,   1906. 

I  205.  [Am*d,  lOOO.]      RnlcN  and  procedure. 

The  court  may  establish  rules  for  its  government,  and  th< 
regulation  of  practice  therein;  prescribe  the  forms  and  methodi 
of  procedure  before  it,  vacate  or  modify  judgments,  and  grain 
new  trials,  and  except  as  otherwise  provided  in  said  rules  anc 
regulations,  or  the  code  of  civil  procedure,  the  practice  shall  Ix 
the  same  as  in  the  supreme  court. 

L.  1906.  ch.  092       In  effect  Oct  1,  1906. 

§  20G.  [Am*d,  lOOO.]     Offlcem. 

The  court  shall  appoint,  and  may  remove  for  cause,  a  clerk 
a  deputy  clerk,  a  stenographer,  and  a  marshal,  who  shall  al* 
act  as  messenger:  and  they  shall  iierform  such  duties  as  th» 
court  may  prescribe.  Before  entering  upon  the  duties  of  hil 
office,  the  clerk  shall  mako  and  file  in  the  office  of  the  comp 
troller,  a  bond  for  the  faithful  i)prforniance  of  his  duties  in  si 
amount  and  with  sufficient  sureties  to  bo  approved  by  at  leas! 
two  of  the  judges,  which  approval  shall  be  indorsed  on  said  bond 

L.   1906,  ch.  602.      In  effect  Oct  1,   1906. 

S  207.  Seal  of  court. 

The  court  shall  adopt  and  procure  an  official  seal,  with  suit 
able  devices  and  inscription.  A  description  of  such  seal,  witj 
an  impression  thereof,  shall  be  filed  in  the  office  of  the  secretarj 
of  state.  The  expense  of  procuring  such  seal  shall  be  paid  oW 
of  the  contingent  fund  of  the  court. 

$  208.   [AmM,  1900.1     Sonwionn,  (?nty  of  NhertfT. 

The  court  shall  hold  at  least  eight  sessions  each  year,  an^ 
unless  otherwise  ordered  by  the  court  shall  be  held  as  followli 
On  the  fourth  Monday  of  .January  at  the  capitol  in  Albany;  0^ 
the  third  Monday  of  February  at  the  city  of  Syracuse:  on  t^ 
f«>urth  Monday  of  March  at  the  city  of  Vticn:  on  the  fourth  M 
day  of  April  at  the  capitol  at  Albany:  on  the  fourth  Monday 
^fay  at  the  city  of  Rochester:  on  the  tlTird  Monday  of  .Tune  at 
city  of  Buffalo:  on  the  fourth  Monday  of  September  at  the  capi 
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in  All^ny;  on  the  fourth  Monday  of  November  at  the  capitol  at 
Albany,  and  it  may  also  ho!d  adjourned  or  special  sessions  at 
such  otner  times  and  places  in  the  state  as  it  may  doternnne.  xt 
flUT  also  hold  a  session  and  take  testimony  where  the  cluiniant 
resides  or  where  the  claim  is  alleged  to  have  arisen,  or  in  ilit 
virinity,  and  may  view  any.  premises  affected  by  the  proceedings, 
and  in  case  of  any  appropriation  of  land  by  tne  state,  the  vnii'e 
•C  which  shall  exceed  five  hundred  dollars,  it  shall  be  the  duly  of 
I  tke  court  to  view  the  premises  affected  by  the  appropriati)n. 
The  sheriff  of  any  county,  except  Albany,  shall  furnish  for  the 
i»  of  the  c*onrt  suitable  rooms  m  the  court  house  of  his  county 
^T  any  session  ordered  to  be  held  thereat,  and  shnl)  it  ;c<iUii'(d 
ittend  said  session.  His  fees  for  attendance  shall  be  paid  out  of 
tbe  crmtingent  fund  of  the  court,  at  the  same  rate  as  li.r  attfiid- 
B?  a  term  of  the  supreme  court,  in  that  county. 
L.  1.*j6,  cIi.  692.     In  offset  Oct  1,  19O0. 

i  2GD.   (AmM,   1901.]      JndfrmeutM. 

The  determination  of  the  court  upon  a  claim  Jiall  be  by  a  judg- 
ment to  be  entered  in  a  book  to  be  kept  by  the  clerk  f'.>r  that  pur- 
pose, and  signed  and  certified  by  him.  Within  ten  days  after  the 
\  eatry  of  the  judgment,  the  clerk  shall  .serve  a  certified  copy  t'lereof 
;  &a  the  claimant  or  his  attorney  and  also  upon  the  attorney-gen- 
i  eraL  If  the  claim  arises  in  a  case  where  the  state  seeks  to  ap- 
propriate or  has  appropriated  land  fat  a  public  use.  the  judgment 
■hall  contain  a  description  of  such  land.  A  trans-ript  of  a  judg- 
laent  in  favor  of  the  state,  certified  by  the  cl»M'k  of  the  court,  may 
be  filed  and  docketed  in  the  clerk's  ortlce  of  any  county;  and  upon 
beinjr  bo  docketed  shall  become  and  be  a  lion  upoi.  the  property 
of  the  claimant  in  that  county,  to  the  same  extent  and  enforce- 
able by  execution  in  the  same  manner,  as  a  judgment  of  the 
sapreme  court.  A  final  judgment  against  the  clajinant  on  any 
diim  prosecuted  as  provided  in  this  article  shall  forever  bar  any 
farther  claim  or  demand  against  the  state  arising  out  of  the  mat- 
ters involved  in  the  controversy.  Interest  shall  l)e  allowed  on 
each  judgment  of  the  court  of  claims  from  the  dnto  thereof  until 
the  twentieth  day  after  the  comptroller  is  authcirized  to  issue  liis 
warrant  for  the  payment  thereof  or  until  payment,  if  payment  be 
■ade  sooner.  But  no  such  judgment  shall  be  paid  until  there 
»kall  be  filed  with  the  comptroller  a  cojjy  thereof  duly  certified 
ty  the  clerk  of  the  court  of  claims  together* with  n  coi-titic;ite  of 
the  attorney-general  that  no  appeal  from  such  judgn)ent  has  boon 
w  will  be  taken  by  the  state,  and  a  release  and  waiver  by  the 
attorney  for  the  claimant  of  any  lien  for  services  upon  said  clnim- 
VA's  caufie  of  action,  claim,  award,  verdict,  report,  decision  or 
isdiment  in  favor  of  said  claimant,  which  sni<I  atr'»'-noy  may 
MiTe  thereon  under  and  by  virtue  of  section  sixty-six  of  the  c<»d" 
^  dvil  procedure;  and  where  damages  nre  awarded  for  the  pcr- 
!  BJanent  appropriation  of  land  for  a  public  use.  there  shall  nls  » 
be  filed  with  the  comptroller  a  satisfactoi  .'Abstract  of  title  and 
certificate  of  search  as  to  incumbrances,  showirg  the  pc^  mi  do- 
Qapding  such  damages  to  be  legally  entitlf'd  thereto.  The  pro- 
jisiona  of  this  section  as  to  limitation  of  interest  sliall  not  ai)i>lv. 
however  to  judgmeotn  paid  from  the  various  trust  funds  or  sink- 
ing funds  of  the  state,  which  funds  .shall  be  entitled  to  intcrpst 
iBfil  the  twentiety  day  after  an  appropriation  is  available  for  th« 
wimbursement  thereof  or  until  pajment,  if  payment  be  sooner 
niade. 
I^  Un,  ch.  440.    In  effect  Apr.  19,  1901. 
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§  270.  [Am'd,  1905.]  Ttnty  of  attorney-veneral  and  super- 
intenuent  of  public  Tirorks. 

The  attorney-geueral  shall  represent  the  state  in  all  proceed- 
ings relating  to  claims.  In  all  cases  of  canal  claims  a  copy  of 
each  such  claim  and  of  notice  of  claim  which  is  or  may  here- 
after be  required  to  be  filed  with  the  court  of  claims  shall  be 
filed  with  the  superintendent  of  public  works  who  on  request 
from  the  attorney-general,  shall  furnish  such  assistance  as  he 
may  require  in  subpaniaiug  witnesses  and  preparing  the  cases 
for  trial.  The  attorney-general  may  designate  a  clerk  in  his 
ofllce  to  assist  in  the' preparation  of  cases  for  trial  and  to  attenU 
a  term  of  the  court.  And  no  claim  brought  against  the  state  on 
account  of  the  canal  shall  be  settled  or  compromised  for  any 
amount  without  the  written  consent  thereto  by  the  superintend-* 
ent  of  public  works  or  his  duly  authorized  representative. 
L.   1906.   ch.  370.    In  effort  May  4,  1905, 

§  271.  Record  of  proceedlnflrn;  report. 

The  court  shall  keep  a  record  of  its  proceedings,  and,  at  the 
commencement  of  each  session  of  the  legislature,  and  at  snch 
other  times  during  the  session  as  it  may  deem  proper,  or  as  the 
senate  or  assembly  may  rwiuest,  report  to  the  legislature  the 
claims  upon  which  it  has  fihally  acted,  with  a  statement  of  the 
judgment  rendered  in  each  case. 

S  272.  Expenae   of  procnrinflr  teiittinoiiy  on  commfsBlon. 

When  testimony  is  taken  on  commission  at  the  instance  of  the 
claimant,  the  expense  thereof  including  the  fees  of  the  commis- 
sioner, shall  be  paid  by  the  claimant;  and  when  taken  at  the 
instance  of  the  state,  such  fees  and  all  expense  incurred  by  the 
attorney-general  shall  be  paid  out  of  the  contingent  fund  of  the 
court. 

§  273.  Annual  report  to  comptroller. 

On  the  first  day  of  January  in  each  year,  the  clerk  shall  report, 
to  the  comptroller,  under  oath,  a  detailed  statement  of  his  dis- 
bursements made  under  the  direction  of  the  court  from  its  con- 
tingent  fund   during*  the   preceding  year. 

§  274.  CoMts  not  to  be  taxed. 

Costs,  witnesses  fees  and  disbursements  shall  not  be  taxed, 
nor  shall  counsel  or  attorney  fees  be  allowed  by  the  court  to  any 
party. 

$  275.  Appeals. 

Either  party  may  appeal  from  an  order  or  judgment  of  the 
court  of  claims  to  the  appellate  division  of  the  supreme  court  of 
the  third  doi)nrtinpnt.  The  appeal  from  a  judgment  may  be  taken 
upon  questions  f)f  law  or  of  fact,  or  both,  or  for  an  alleged  excess 
or  insuffi<ien<y  of  the  judginont.  T'pon  such  appeal,  the  court 
may  aflirni,  reverse,  or  nuxlifv  the  judfrmont.  or  dismiss  the  ap- 
peal, or  gr.'uit  i\  now  trial.  Tlio  nrovisioTis  of  this  code  relatlnff 
to  appeals  in  tlie  supremo  court  apply,  so  far  as  practicable,  to 
appeals  from  orders  or  judgments  of  the  court  of  claims,  except 
as  modified   in   this  article. 
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I  27^  Time  and  manner  of  taklnar  appeal. 

An  appeal  mtist  le  taken  within  thirty  days  after  tht  entry 
and  serTit-e  of  the  order,  or  the  service  by  the  clerk  of  a  certified 
topy  of  the  judgment,  by  serving  upon  the  claliuaiit  or  his  at- 
[twney,  or  upon  the  attorney-general,  and  upon  the  clerk,  in  like 
iinnner  as  in  the  supreme  court,  a  written  notice  to  tlio  effect 
Ifcat  the  appellant  appeals  from  the  order  or  from  the  judgment 
•r  from  a  specified  part  thereof,  and  briefly  stating  the  grounds 
M  the  appeal. 

1 277.  Ca«e  on  appeal. 

With  the  notice  of  appeal  from  a  judgment,  the  appellant  shall 
wrre  upon  the  adverse  party  a  case  containing  so  much  of  the 
iTkJrace  as  the  appellant  may  deem  necessary  to  present  th^ 
<&»stiona  rai^^ed  by  the  appeal.  Within  ton  days  after  the  ser- 
Tjfe  of  the  case,  the  respondent  may  propose  and  serve  amend- 
Bf'VLH  thereto,  and  the  case  may  be  settled  upon  five  days'  notice 
ly  any  judge  of  the  court.  Notice  of  the  settlement  may  be 
iKTeil  by  either  party,  within  ten  days  after  service  of  the  pro- 
Ijosed  amendment.s.  The  court  or  a  judge  thereof  may  extend 
th?  time  for  serving  a   case  or  amendments. 

S  278.  Preference  on  appealn. 

.in  appeal  taken  after  the  calendar  for  a  term  of  the  appellate 
coart  is  prepared  may  be  placed  thereon  upon  the  application  of 
tbe  attorney-general  at  any  time  during  the  then  current  term, 
toil  brought  on  for  hearing  as  a  preferretl  cause  upon  a  notice 
of  fonrteen  days. 

i  279.  rAni*dy  1906.1     Salary  of  Jn«1e*:e  of  conrt  of  claims. 

Each  judge  of  the  court  of  claims  shall  receive  an  annual  com- 
PWMttion  of  eight  thousand  dollars,  payable  monthly,  whir  h  sum 
iball  include  all  his  expenses  and  disbursements  connected  with 
te  office.  A  judge  of  the  court  of  claims  shall  not  during  his 
twm  of  office,  practice  the  profession  of  law,  or  act  as  referee 
ia  any  action  or  proceeding  in  any  of  the  courts  of  this  state. 

L  1906,  ch.   eOS.    In  effect  Oct*l,  1906. 

j  280.  [Am*d,     1907.]    Salaries     of     offlcem     of     court     of 
mil 
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Each  officer  of  the  court  of  claims  shall  receive  an  an  nun  1  sal- 
ary, payable  monthly,  and  other  compensation  as  follows: 

1.  The  clerk,  four  thousand  dollars. 

2.  The  deputy  clerk,  three  thousand  dollars. 

3.  The  stenographer,  two  thousand  five  hundred  dollars  and 
fi^e  cents  a  foUo  for  copies  of  minutes  and  testimony  furnished 
«t  the  request  of  the  claimant. 

4.  The  marshal,  including  als«)  his  s-.Tviccs  as  messenger, 
tw?lTe  hundred  dollars.  The  clerk.  doi)nty  dork,  stenographer 
8nd  marshal  shall  bo  paid  their  actual  cxiionscs  while  in  the  dis- 
"iiarfe  of  their  respective  duties,  elsewhere  than  in  the  city  of 
Albaoy.  to  be  audited  by  the  court  and  paid  from  the  contin- 
t«it  fund.  No  charge  shall  be  made  against  the  state  by  the 
''lerk  or  the  stenographer  for  copies  of  minutes,  testimony  or 
r«fx»r8,  fnrnished  to  the  attorney-general  or  to  the  court,  or  filed 
in  the  office  of  the  clerk. 

Aa'4  L.  1907.  ch.  570.     In  effect  Oc^.   1,   1907. 
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§  281.  [Added,  1901.]     Interpleader,  consolldatioB  lu&d  acI 
parties.  i 

Jurisdiction  and  powers  are  also  conferred  upon  the  court  < 
claims  in  its  discretion,  to  order  other  parties,  known  or  vn 
known,  to  be  brought  in  and  made  parties  to  any  action  or  pr| 
ceeding  pending  in  said  court  or  substituted  whenever  it  appeal 
or  is  made  to  appear  to  the  court,  necessary  to  a  complete  d 
termination  of  the  controversy,  or  the  determination  of  a  tij 
bility;  to  consolidate  claims  or  actions,  to  order  interpleader,  1 
the  same  manner  and  to  like  extent  and  with  like  effect  in  ma' 
ters  over  which  said  court  of  claims  have  or  shall  have  jur£ 
diction,  as  is  conferred  upon  other  courts  by  sections  fot 
hundred  and  fifty-two,  seven  hundred  and  fifty-six,  eight  hul 
dred  and  seventeen,  eight  hundred  and  twenty  and  twenty-fit 
hundred  and  eighteen  of  this  code.  Said  parties  may  be  brougli 
ijx  by  order  instead  of  by  citation  or  summons,  which  order  ma 
be  served  personally  or  by  publication  in  like  manner  as  is  pro 
vided  for  the  service  of  a  citation  in  surrogate's  court;  and  i 
the  cases  provided  in  this  section  the  said  court  may  rende 
judgment  for  or  against  any  of  the  parties  in  said  action  o 
proceeding  as  may  be  just  and  equitable. 
L.  1901,  ch.  286.    In  effect  April  5,  1001. 

II  282-318.    [Repealed:  L.  1895,  ch.  946.1 

9  814,    [Repealed  1877.] 
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331.  Clerk  to  account  monthly   for  fees,   and  poy  over  the  same. 

332.  Stenographers. 

333.  Interpreter. 

334.  Id.;    penalty    for    misconduct. 

335.  Clerk    mnat   appoint   attendants,    etc. 

33S.  Clerks,   Interpieter  and   attendants  not  to  reoclve  fees. 

337.  Soapenslon   of  an   officer  of  the   cot!rt. 

338.  What  mandates  may  he  executed   without   the   city. 

339.  Direction   and  execution  of  mandates. 

ins.  [Am*d,  1805.]    Jnrtsdictlon. 

1»e  jurisdiction  of  the  city  court  of  the  city  of  New-York,  ex- 

to  the  following  cases: 
*•  An  action  against  n  natnrnl  person,  or  against  a  foreign  or 

tic  corporation,  wherein  the  complaint  deinan<ls  judgment 

1.  rom  of  money  only,  or  to  recover  one  or  more  chattels,  with 
fithoat  damages  for  the  taking  or  detention  thereof. 

*  An  action  to  foreclose  or  enforce  a  lien  upon  real  property 
tile  city  of  New-York,  created  as  prescribed   by  statute,   in 
''prof  a  person,  who  has  performed  labor  upon,  or  furnished 
"'  iais  to  be  used  in  the  construction,  alteration  or  repair  of  a 
ing,   Tanlt,    wharf,   fence,   or  other   structure;   or   who   has 
Pd,  filled  in,  or  otherwise  improyed,   a  lot  of  bind,   or  the 
ilk  or  street  In  front  of  or  adjoining  a  lot  of  1  ind. 
3.  An  action  to  foreclose  or  enclose*  n   lien,  for  a  sum  not 
ling  two  thousand  dollars,  exclusive  of  intercKt,  upon  one  or 
chattels. 

^  The  taking  and  entry  of  a  judgment,  upqn  the  confession  of 
^  or  more  defendants,  where  the  sum,  for  which  iudgment  is 
f^Mwd,  does  not  exceed  two  thousand  dollars,  exclusive  of  in- 
pp«t  from  the  time  of  making  the  statement,  upon  which  the 
■tenent  is  entered. 

j^jaw.  ch.  046. 

*  So   in    ori^ual. 
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9  31G.  The  laiit  Hectlon  limited. 

The  jurisdiction  conferred  by  the  last  section  is  subject  to  ti 
following  limitations  and  regulations: 

1.  In  an  action  wherein  the  complaint  demands  judgment  for 
sum  of  money  only,  the  sum,  for  which  judgment  is  rendered  i 
favor  of  the  plaintiff,  cannot  exceed  two  thousand  dollars,  ei 
clusire  of  interest,  and  costs  as  taxed;  except  where  it  is  brougl 
upon  a  bond  or  undertaltiug  given  in  an  action  or  special  proceed 
ing  in  the  same  court,  or  before  a  ju&tice  thereof;  or  to  reccw 
damages  for  a  breach  of  promise  of  marriage;  or  where  it  ifl' 
marine  cause,  as  that  expression  is  defined  in  the  next  sectioi 
Where  the  action  is  brought  upon  a  bond  or  other  contract,  ti 
judgment  must  bo  for  the  sum  actually  due,  without  regard  to ' 
penalty  therein  contained;  and  whore  the  money  is  payable  in  il 
stalments,  successive  actions  may  be  brought  for  the  instalmenfi 
as  they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  judgmei 
cannot  be  rendered  in  favor  of  the  plaintiff,  for  a  chattel  or  ch«l 
tels,  the  aggregate  value  of  whicli  exceeds  two  thousand  doUan 

3.  [Repealed,  Laws  1889,  ch.  441.] 

9  317.  [Am'd,  1895.]    Jurladlctlon  in  special  cAllfteB. 

The  city  court  of  the  city  of  New  York  possesses  the  same  jorit 
diction  in  the  following  actions  as  the  supreme  court  of  the  Statf 

1.  An  action  in  favor  of  a  person,  belonging  to  a  vessel  in  th 
•  merchant   service,    against    the    owner,    master,    or    commandc 

thereof,  for  the  reasonable  value  of  services,  or  for  the  breach  c 
a  contract  to  pay  for  services,  rendered  or  to  be  rendered  ti 
board  of  the  vessel,  during  a  voyage,  wliolly  or  partly  performed 
or  intended  to  be  performed  by  it. 

2.  An  action  in  favor  of  or  against  a  person,  belonging  to  o 
on  board  of  a  vessel  in  tlio  merchant  service  to  recover  damage 
for  an  assault,  battery,  or  false  imprisonment,  committed  on  boat 
the  vessel,  upon  the  high  seas,  or  in  a  place  without  the  Unite 
States. 

But  this  section  does  not  confer  upon  the  city  court  authority  i 
proceed,  as  a  court  of  admiralty  or  maritime  jurisdiction. 
L.  1895,  ch.  9-16;  L.  1872,  ch.  629.  %  3,  Bubd.  13.  and  14;  and  2  R.  S..  1 1« 

f  318.  No  pofFcr  to  naturalise  aliens. 

The  court  has  not,  nor  has  either  of  the  justices  thereof,  pow< 
t'>  naturalize  an  alien. 
L.   1852,    ch.    389.   part  of  S    l^- 

§  319.  [AmM,  1806.]  Removal  of  action  to  supren&e  co«| 
from  city  conrt. 

The  supreme  court,  at  a  term  held  in  the  first  judicial  distric 
may,  by  an  order  made  at  any  time  after  joinder  of  an  issue  c 
fact,  and  before  the  trial  thereof,  remove  to  itself  an  actio 
brought  in  the  city  court,  for  the  purpose  of  changing  the  plac 
of  trial  thereof.  Where  an  order  for  removal  is  made,  as  pn 
scribed  in  this  section,  the  pinco  of  trial  must  be  changed  by  th 
same  order  to  another  county,  find  the  subsequent  proceeding 
therein  nniat  be  the  same  as  if  the  action  had  been  originall 
brought  in  tlie  supreme  court.  The  provisions  of  sections  34^ 
345  and  34()  of  this  act  apply  to  an  application  to  remove  sue 
an  action,  and  to  the  proceedings  upon  and  subsequent  to  the  n 
moval,  as  if  the  city  court  were  specified  in  those  sections  in  plac 
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i  27«w  Tiioe  and  manner  of  taklnar  appeal. 

An  appeal  must  fce  taken  within  thirty  days  after  tht  entry 
ind  servit'e  of  the  order,  or  the  service  by  the  clerk  of  a  certified 
m'J  of  the  judgment,  by  serving  upon  the  cUximaut  or  his  at- 
temey,  or  upon  the  attornej-general,  and  npon  the  clerk,  in  like 
tenner  as  in  the  supreme  court,  a  written  notice  to  the  effect 
fet  the  appellant  npi>eals  from  the  order  or  from  the  judffnient 
«r  frr«m  a  specified  part  thereof,  and  briefly  stating  the  f?rounds 
rf  die  appeaL 

(377.  Caae  on  appeal. 

With  the  notice  of  appeal  from  a  judgment,  the  a))pellant  shall 
«^e  apon  the  adverse  party  a  case  containing  so  much  of  the 
widenc-e  as  the  appellant  may  deem  necessary  to  present  thQ 
lp>tioa»  raised  by  the  appeal.  Within  ton  days  after  the  ser- 
vtf  of  the  case,  the  respondent  may  propose  and  serve  nmend- 
EsTtM  thereto,  and  the  case  may  be  settled  npon  five  days'  notice 
k  any  judge  of  the  court.  Notice  of  the  settlement  may  be 
•JTeil  by  either  party,  within  ten  days  after  service  of  the  pro- 
pped amendment!*.  The  court  or  a  judge  thereof  may  extend 
t^  time  for  serving  a   case  or  amendments. 

i278.  Preference  on  appealw. 

.U  appeal  taken  after  the  calendar  for  a  term  of  the  appellate 
f"art  is  prepared  may  be  placed  thereon  upon  the  application  of 
rii*  attorney-general  at  any  time  during  the  then  current  term, 
iiA  brought  on  for  hearing  as  a  preferred  cause  upon  a  notice 
»if  fourteen  days. 

}279.  [Ant*cly  1906.1     Salary  of  Jndigre  of  court  of  clainm. 

I  Each  judge  of  the  court  of  claims  shall  receive  an  annual  com- 
peosatiou  of  eight  thousand  dollars,  payable  nu)nthly,  which  sum 
dall  include  all  his  expenses  and  disbursements  connected  with 
kis  office.  A  judge  of  the  court  of  claims  shall  not  during  his 
]*nn  of  office,  practice  the  profession  of  law.  or  act  as  referee 
•  any  action  or  proceeding  in  any  of  the  courts  of  this  state. 
I^  Idoe.  cb.   OBS.    In  effect  Oct.*l,  1906. 

}  280.  [Am'd,     1907.]    Salaries     of     offlcerH     of     court     of 

Each  officer  of  the  court  of  claims  shall  receive  an  annual  sni- 
ffy, payable  monthly,  and  other  compensation  as  follows: 

1.  The  clerk,  four  thousand  dollars. 

2.  The  deputy  clerk,  three  thousand  dollars. 

3.  The  stenographer,  two  thousand  five  hundred  dollars  and 
«e  oents  a  foUo  for  copies  of  minutes  and  testimony  furnished 
»t  the  request  of  the  claimant. 

'     4.  The    marshal,     including    also    his    s^'rviccs    as    messenger, 
:  twrfre  handred   dollars.     The   clerk,   dei)uty   clerk,   stenographer 
•Rd  marshal  shall  be  paid  their  actual  exj)enses  while  in  the  dis- 
I  ^W  of  their  respective  duties,  elsewhere  than  in  the  city  of 
Albany,  to  be  audited   by   the  court  and   paid   from   the   contin- 
ent fund.     No  charge  shall  be   made  against    the   state  by   the 
^'ferk  or  the  stenographer   for   copies   of   minutes,    testimony   or 
papers,  famished  to  the  attorney-general  or  to  the  court,  or  filed 
ra  the  otBce  of  the  clerk. 
-iaa  U  1907.  ch.  579.     In  effect  Oc«^.   1,   1007. 
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S324.  [Am'd,  1002.]  Conrt  when  open;  Jnntteeii  to  deiig 
iiate  terms;  routine  of  business,  et  cetera. 

The  roiirt  is  ahvnys  open  for  the  transaction  of  any  busin« 
for  which  notice  is  not  required  to  be  ^ven  to  an  adverse  partj 
The  justices  of  the  court,  or  a  majority  of  them,  from  time  t 
time  must  appoint,  and  may  alter,  the  times  of  holding  specfj 
ap(i.  trial  terms  of  the  court.  They  liiust  prescribe  the  duratio 
of  the  terms:  designiite  the  trial  terms  at  which  jurors  ai 
required  to  attend;  and  assign  the  justice  to  preside  and  atten 
nt  each  of  the  terms  so  appointed.  In  case  of  the  inability  of 
justice  to  preside  or  attend,  another  justice  may  preside  or  attea 
in  his  place.  Each  trial  and  special  term  must  be  held  by  08 
justice.  Two  or  more  special  or  trial  terms  may  be  appointed  I 
be  held  at  the  same  time, 
li.   1872.  oh.  629,  $  4,  am'd;  L.  1902,  ch.  816.  In  effect  Sept.   1,  1902. 

§  326.    Terms  ivlicre  lield;  pnbllcatlon  of  appointment* 

Each  term  so  appointed  must  be  held  at  the  city-hall  in  the  oil, 
of  New- York,  except  that  auxiliary  or  additional  jiarts,  for  tb 
transaction  of  any  business  specified  in  the  appoiutnieut,  may  b 
held  elsewhere  within  the  city  of  New -York,  as  designated  in  t& 
appointment.  An  appointment  must  be  published  in  two  uewi 
papers,  published  in  the  city  of  New-York,  at  least  once  in  oad 
week,  for  three  successive  weeks,  before  a  term  is  held  in  purst 
ance  thereof. 

L.   1875,    ch.   479,    %   38. 

§  32G.  JnstiecB  may  take  oaths,  aekuofFledfrments,  etc. 

Each  of  the  justices  may,  within  the  city  of  New-York,  admii 
ister  an  oath,  or  take  a  deposition,  or  the  acknowledgment  o 
proof  of  the  execution  of  a  written  instrument,  and  certify  ih 
same,  in  like  manner  and  with  like  authority  and  effect,  as  a  joi 
tice  of  the  supreme  court. 

L.   1874,   cb.  545.   $  8,   am'd. 

S  327.  [Ani'd,  1805.]    Orders,  etc.,  liow  made. 

In  an  action  brought  in  the  court,  an  order  cannot  \ye  made,  or 
warrant  of  attachment  granted,  by  an  ofticer,  other  than  a  jui 
tice  of  the  court;  and  each  provision  of  this  act;  which  empowei 
an  officer,  other  than  a  judge  of  the  court  in  which  an  action  j 
brought,  to  make  an  order  therein,  must  be  construed  aa  bein 
exclusive  of  an  action  brought  in  the  city  court. 
L.  1806,   ch.    W6. 

§U2».  [Am'd,  IMSU,  iHim,  ltM>7.]  Clerk,  deputy  clerl 
asNlMtantN,   Mtenofcruphers,   liiterpreterfi  and  attendants. 

The  court  has  a  clerk  wlio  is  appoiiiled,  and  may  be  removo 
by  the  justict^js  tlieruuf,  or  a  majoi-ity  of  tlieiii  for  cause  upfl 
charges  and  arior  a  hearing  alier  notice,  and  who  shall  receive 
salary  of  six  thousand  dollars  per  aiinuiii.  The  justices  of  iJ' 
court  or  a  majority  of  tli<«ni  iiiiisl,  apimiiil,  au«l  may  at  pleasiu 
remove,  six  <leputy  clerks  and  not  more  than  fifteen  assistant 
Tiic  clerk  is  rosijonsililc  i'ov  the  faithful  discharge  of  his  duty  fc 
each  deputy  clerk,  and  each  assistant.  Each  deputy  clerk.'au 
each  nssisfrint.  is  eiitiiled  to  a  salary,  fixed  and  to  bo  paid  I 
prcseriiM'd  l)y  law. 

I..  IS'jJ,  ch.  i:»4;  L.  1s:ki,  ch.  iiiil;  L.  1:m)7,  ch».  707,  7(«S.  In  effect  Aog.  1 
1907. 
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$32d.  [Am'dy   1S>07.]   Ueneral   dntleii  of  depvtF  clerk. 

The  depaty  clerk  has  all  the  powers,  and  may  perform  all  the 
iaties  of  the  clerk,  wheu  the  office  of  clerk  is  vacant,  or  at  the 
eferk  s  oflice,  when  the  clerk  is  absent  therefrom,  or  at  a  term  or 
Btiing  of  the  court  which  the  deputy  clerk  attends. 

SttbuUtated  for  part  of  L.  1857,  cb.  295.  $  6;  Am'd  L.  1907,  cfa.  70S. 
jfc  effect   Aug.    12,    1907. 

I  330.  [AiBV*d,  1877.]   Special  deputy-clerks. 

I  The  clerk  may  designate  as  many  of  his  assistants,  as  the  jus- 
flifes  of  the   court,   or  a   majority   of  them   deem   nect>ssary,   os 

Sfial  deputy-clerks.  Each  special  deputy -clerk  possesses,  in  the 
?iice  of  the  clerk  and  a  deputy-clerk,  the  same  powers  as  the 
*rk,  at  any  sitting  or  term  of  the  court  which  he  attends,  with 
jW^iect  to  the  business  transacted  thereat. 

I   {  331.   [Am'd,    1S77.J   Clerk   to   aceoont   monthly  for   feeji, 
■Bd  pay  i»\  er  the  miiue. 

The  clerk  mu.st  receive,  for  the  use  of  the  city  of  New-York, 
IL?  fees  allowed  by  law.  He  shall  not  perform  any  service,  for 
Hith  a  fee  is  allowed  by  law,  until  the  fee  therefor  is  paid  to 
|«a.  He  must,  on  the  first  day  of  each  month,  or  within  three 
!bjs  thereafter,  render  to  the  comptroller  of  the  city,  an  a^'connt, 
3»4er  oaih,  of  all  fees  received,  directly  or  indirectly,  during  the 
►etediug  mouth,  by  him,  or  by  a  deputy-clerk,  or  either  of  his 
■Sfti^tants,  for  any  official  service;  and  he  must,  at  the  same  time, 
^7  the  same  into  the  treasury  of  the  city  of  New- York.  When 
Of  return  and  payment  are  so  made,  the  clerk  is  entitled  to  re- 
^'f  bis  compensation,  for  the  period  included  in  the  return. 
aei»  not  entitled  to  comijensation  for  n  period,  for  which  he  has 
^  made  his  return  and  payment. 

l^  IMO  eb.  144,    I  5,  am'd. 

i3S2.  [Am'd,    IWMi,  1M»7.}  StenoRraphem. 

.The  justices  of  the  court  or  a  majority  of  them  must  appoint 
tone  stenographers  of  the  court,  and  may  at  pleasure  remove 
pthfr  of  them.  The  justices  of  the  court,  or  a  majority  of  them, 
Nst,  from  time  to  time,  assign  each  of  the  stenographers  to  duty 
w.lhe  trial  or  special  term.     Each  stenographer  is  entitled  to  a 

Kuy.  fixed  and  to  be'  paid  as  prescribed  by  law  and  must  at- 
,    d  the  tenu  to     which  he  is  assigned. 

L*^  L.  1S76.   ch.   41.*?,   5§  1  nnd  4;  L.   1900.  ch.   C1;L.    1907,  clis.   707,  70S. 
••«ett  Aug.    12,    1007. 

1333.     [Am'd,  1H77,  1007.]   OIHelal  oath;  Interpreters. 

.The  justices  of  the  court  or  a  majority  of  them  from  time  to 
ftnv.  mast  apiioint,  and  may  at  pleasure  remove,  two  ollicial  in- 
N^reti'rs  of  the  court,  who  are  entitled  to  a  salary,  fixed  and  to 
J  paid  as  prescribed  by  law.  Before  entering  upon  their  otiicial 
Jities  the  clerk,  deputy  clerks,  assistant  clerks.  stenograpluTs, 
»terprelers  and  attendants  must  subscribe  and  file  in  the  otfire 
W  the  clerk  of  the  city  of  New  Y'ork,  the  ctmstitutional  oath 
*^  office.  Each  interpreter  mnst  attend  any  trial  or  si)erial  term 
•f  th<'  court,  where  his  services  are  required:  and  the  justice 
thfrreiu  presiding  shall  regulate  his  att(»ndanco  thereat. 
'i     Am'd    L.   1907,  ch«.   707,  708.     In  pffitt  Ait?.   12,  11)07. 

5  33-1.  [AmM.    1JH>7.]  Itlem;  penalty  for    mlMooitdaot, 

If  nn  official  interpreter,  knowingly  and  wilfully,  fnlsrly  in- 
wiprets  any  evidence,   matter  or  thing,   bitweon  a  witness  and 
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the  court,   or  a   justico   ther(M)f,   in   tlio   course   of  an   a<*(icHi 
special  proccodinp,  ho  is  puilty  of  perjury. 

I..    !S(:7,   ch.   784,  §  ^i   aiu*d  I^-   10<>7,  ch.  707.     In  I'ffect  Aug.   12,    1»«.>7. 

§  H.15.  [Ani*<l,  1}>07.]  The  JnHtlcen  maMt  appoint  attendAitt 
etc. 

The  justices  of  the  court  or  a  majority  of  them  must  appoii 
and  nifiy  at  pleasure  remove,  as  many  attendants  upon  the  cor 
as  they  deem  .necessary,  not  exceeding  twenty-two.  The  ji 
ticcs  of  the  court,  or  a  majority  of  them,  may  regrulate  their  i 
tenrlance.  Each  attendant  is  entitled  to  a  salary  fixed,  and  to 
paid  as  prescribed  by  law. 

From  L.  1876,  ch.  413.  $§1  and  4;  am'd  L.  1907,  ch.  708.  In  eff« 
Aug.  12.  1907. 

9  330.  Clerks,  Interpreter  and  attendantat  not  to  rcceli 
fees. 

The  clerk,  the  deputy-clerk,  an  assistant  to  the  clerk,  the  olfici 
interpreter,  or  an  attendant,  shall  not  receive  any  fee  or  compe 
sation,  except  his  salary,  for  any  oflScial  service  performed  I 
him. 

L.    1872.   ch.  438,   fi   8,   nm'd. 

I  337.  [Am*dy  1877.]    SuMpension  of  an  ofllcer  of  tHe  coux 

A  justice  of  the  court  may,  by  an  instrument  under  his  han 
suspend  a  stenographer,  or  an  officer  specified  in  the  last  sectio; 
for  a  period  not  exceeding  ten  days  from  the  filing  thereof.  Sn< 
an  instrument  must  express  the  cause  of  the  suspension;  It  ma 
be  filed  in  the  office  of  the  clerk  of  the  city  and  county  of  Net 
York;  and  it  may  be  revoked,  at  any  time  before  the  oxpiratic 
of  the  period  of  suspension,  by  an  instrument  filed  in  like  mannc 
under  the  hand  of  the  justice  who  executed  the  first  instrtimeo 
or  the  hands  of  a  majority  of  the  justices  of  the  court.  Who 
such  an  instrument  has  been  revoked,  the  officer  shall  not  I 
again  suspended  for  the  same  cause. 

Substituted  for  L.   1849,   ch.   144,   {10. 

9  338.  W'liat  mandates  may  be  executed  mrltliont  tlie  eit, 

A  mandate  of  the  court  can  be  executt>d  only  within  the  cii 
of  New-York,  except  as  follows: 

1.  An  execution  upon  a  judgment  rendered  therein,  for  a  su 
exceeding  twenty-five  dollars,  may  be  issued  out  of  the  com 
tested  in  the  name  of  the  chief-justice  thereof,  to  the  sheriff  < 
any  county,  wherein  the  judgment  has  been  duly  docketed. 

2.  A  subpoena  may  be  served  within  either  of  the  counties  < 
Richmond,  Kings,  Queens,  or  Westchester. 

3.  A  warrant  to  apprehend  a  witness  for  a  failure  to  obey 
subpoena,  may  be  executed  by  the  sheriff  of  the  city  and  counl 
of  New- York,  or  a  marshal  of  that  city,  within  either  of  tha 
counties. 

4.  An  order  duly  made,  in  an  action  pending  in  the  court,  p 
quiring  the  performance  of  an  act  by  a  party  thereto,  or  by  a 
officer,  may  be  served  upon  a  person  bound  to  obey  the  order,  an 
his  obedience  thereto  may  be  required  in  any  part  of  the  State, 

5.  An  order  to  show  cause,  why  a  person  should  not  be  pai 
ished  for  a  contempt  of  the  court,  may  be  served  by  any  perse 
In  any  part  of  the  State. 

6.  A  warrant  to  apprehend,  and  l>ring  before  the  court,  a  perse 
charged  with  such  a  contempt,  may  be  executed  by  the  sheri 
of  the  city  and  county  of  New-York,  or  a  marshal  of  that  citj 
in  any  part  of  the  State. 

L.    1876,   cb.   470,    )  40 
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f  339.   [ABB^dy  1895.]    Dtrectfon  and  execution  of  mandates. 

lu  ail  action  brought  in  the  court,  an  order  of  arrest,  a  warrant 
if  attachmoDt,  an  execution,  or  a  requisition  to  rei)ievy  a  chat- 
tel, mast  be  directed  to  and  executed  by  the  sheriff.  Any  other 
IMndate.  which  must  have  been  directed  to  and  executed  by  the 
ifaeriff  of  the  city  and  county  of  New  York,  if  it  issued  out  of  the 
preme  conrt,  may,  where  it  issnes  out  of  the  city  court,  be 
ed  to  and  executed  either  by  that  sheriff,  or  a  marshal  of 
t  city,  named  therein.  A  marshal  is  entitl^'d  to  the  same  fees 
the  sheriff,  upon  a  mandate  directed  to  him,  or  upon  the  ser- 
of  a  summons;  and  each  provision  of  law,  relating  to  the 
tion  of  a  mandate  by  the  sheriff,  and  the  power  and  control 
the  court  over  the  sheriff  executing  the  same,  applies  to  the 
hal.  The  return  of  a  marshal  to  such  a  mandate,  or  his 
ilicate  of  the  execution  thereof,  or  of  the  service  of  any 
served  by  him,  has  the  same  force  and  effect,  as  the  like  re- 
and  certificate  of  a  sheriff. 

ISeS.  ch.   400.    H  2  and  3:  and  L.  1872.  ch.  620.  8  8,  as  affected  by  L. 
eh.    825.    and    3  B.   lu.,   (  114;   L.   1896,    ch.   946. 
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TITLB  V. 
The  county  courts. 

Sfic    S40   JuriBdictloD 

'  841.'  Domeetlc  corporation,   etc.,   when  deemed  resident,   etc. 

842.  Action ,  etc.,  wherein  county  Jndge  is  incapable  to  act. 

843.  Stiiiieme  court  may  remove  action,  and  change  place  of  txllL 
344.  Eflrect  of  ot-der  of  removal;  appeal,  etc. 

845.  Stay  of  proceedings. 

340.  Ilemoval  of   action   not   to  impair  process,   etc. 

347.  County  court  mny  send  its  process  to  any  county. 

348.  When  jurisdiction,   etc.,   co-extensive  with   supreme  coarL 
340.  Power  of  county  Jud^e  in  special  proceedings. 

350.  Finos   and    penalties;    how   remitted. 
361.  Uestrlction  upon  power  to  remit. 

352.  Notice  of  appiication,   etc.;   costs  to  be  paid  on  remiaslMi. 

353.  Fines  Imposed  by  Justices  of  the  peace;  how  remitted. 

354.  Who    may    malce    orders. 

356.  County  court  when  open;   terms  thereof. 
856.  Notice   of   appointment    to   be   puUished. 

357.  Jurors,   how  drawn  and  notified. 

358.  Stonographors   for   county  courts. 

359.  Stcuoi?rapber   for   county   courts  in   Kings   and   Qneens  coantteA. 
3(K).  Interpreters  for  county  court,  etc,  in  Kings  county. 

361.  Stenogaphers. 

§  340.  [Am*d,  1895.]      Jurtsaictlon. 

The  jurisdiction  of  eacli  county  court  extends  to  the  followii 
actions  and  special  proceedings,  in  addition  to  the  jurisdicticK 
power,  and  authority,  conferred  upon  a  county  court,  in  a  pa 
ticulnr  case,  by  special  statutOFj^  provision: 

1.  To  an  action  for  the  partition  of  real  property;  for  dow« 
for  the  foreclosure,  redemption,  or  satisfaction  of  a  mortgai 
upon  real  properly;  or  to  procure  a  judgment  requiring  a  8pe<nl 
performance  of  a  contract,  relating  to  real  property;  where  tl) 
real  property,  to  which  the  action  relates,  is  situated  within  tl 
county;  or  to  foreclose  a  lien  upon  a  chattel,  in  a  case  8i)ecified  J 
section  seventeen  hundred  and  thirty-seven  of  this  act,  whei 
the  lien  does  not  exceed  one  thousand  dollars  in  amount,  and  tl 
chattel  is  found  within  the  county. 

2.  To  an  action  in  favor  of  the  executor  administrator  or  ai 
signee  of  a  judgment  creditor,  or  in  a  proper  case,  In  favor  of  tl 
judgment  creditor,  to  recover  a  judgment  for  money  remainin 
due  upon  a  judgment  rendered  in  the  same  court. 

3.  To  an  action  for  any  other  cause,  where  the  defendant  h 
or,  if  there  are  two  or  more  defendants,  where  all  of  them  are,  I 
the  time  of  the  commencement  of  the  action,  residents  of  tfa 
county,  and  wherein  the  complaint  demands  judgment  for  a  soi 
of  money  onlj%  not  exceeding  two  thousand  dollars:  or  to  recov€ 
one  or  more  chattels,  the  aggregate  value  of  which  does  nc 
exceed  one  thousand  dollars,  with  or  without  damages  for  th 
taking  or  detention  thereof. 

4.  To  the  custody  of  the  person  and  the  care  of  the  propert) 
concurrently  with  the  supreme  court,  of  a  resident  of  the  counts 
who  is  incompetent  to  manage  his  affairs,  by  rea.<?on  of  lunnc} 
idiocy,  or  habitual  drunkenness;  and  to  every  special  proceedini 
which  the  supreme  court  has  jurisdiction  to  entertain,  for  th 
appointment  of  a  committee  of  the  person  or  of  the  propert 
of  such  an  incompetent  person  or  for  the  sale  or  other  dispon 
lion  of  the  real  property  situated  within  the  county  of  a  persoi 
wherever  resident,  who  is  so  incompetent  for  either  of  th 
reasons  aforesaid,  or  who  is  an  infant;  or  for  the  sale  or  othe 
disposition  of  the  real  property,  situated  within  the  county,  oi 
a  domestic  religious  corporation. 

L.  1896,  cb   946;  Co.  Proc.,  J  2%  PArt  of  snbd.  1,  as  am'd  1870,  ch.  46r.  1 1 
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I  S41.  [Am'd,     1898.]  Domestle    corporation^    ete.^    -wlien 
<e«ved  resldeitty  etc. 

For  the  purpose  of  determining  the  jurisdiction  of  a  county 
court,  in  either  of  the  cases  specified  in  the  last  section,  a  domes- 
tic corporation  or  joint-stock  association,  whose  principal  place  of 
lusiness  is  established,  by  or  pursuant  to  a  statute,  or  by  its  ' 
totides  of  association,  or  is  actually  located  within  the  county,  or 
m  case  of  a  railroad  corporation  where  any  portion  of  the  road 
derated  by  it  is  within  the  county,  it  is  deemed  a  resident  of 
tie  county;  and  personal  service  of  a  summons,  made  within  the 
ttonty,  as  prescribed  in  this  act,  or  personal  service  of  a  mandate, 
vbereby  a  special  proceeding  is  commenced,  made  within  the 
4Biiiity,  as  prescribed  in  this  act  for  personal  service  of  a  sum- 
Vfloi,  is  sufficient  service  thereof  upon  a  domestic  corporation 
wherever  it  is  located. 

L.  im,  eh.   S2QL    In  •ffeot   Sept.   1.   1899. 

I  MS.  [A]B>d»  187T.]     AotlOBy  etc.,  wherein  county  Jndve 
k  Inenpable  to  act. 

If  the  county  judge  is,  for  any  cause,  incapable  to  act  in  an 
jietion  or  special  proceeding,  pending  in  the  county  court,  or 
[more  him,  he  must  make,  and  file  in  the  office  of  the  clerk,  a 
'ttttificate  of  the  fact:  and  thereupon  the  special  county  judge, 
if  tny,  and  if  not  disqualified,  must  act  as  county  judge  in 
Ibat  action  or  special  proceeding.  Upon  the  filing  of  the  cer- 
tificate, where  there  is  no  special  county  judge,  or  the  special 
jCtfonij  Judge  is  disqualified,  the  action  or  special  proceeding  is 
ilcmoved  to  the  supreme  court,  if  it  is  *  then  pending  in  the 
CMinty  court;  if  it  is  pending  before  the  county  judge,  it  may 
he  continued  before  any  juntice  of  the  supreme  court  within 
the  same  judicial  district.  The  supreme  court,  upon  the  appli- 
cttion  of  either  party,  made  upon  notice,  and  unori  proof  tba^ 
the  county  judge  is  incapable  to  act  in  an  action  or  special 
lirocecding  pending  in  the  county  court,  may,  and  if  the  special 
eoonty  judge  is  also  incapable  to  act,  must,  make  an  order 
lemoving  it  to  the  supreme  court.  TliertMipon  the  subso(iiuMit 
Itoceedings  in  the  supreme  court  must  be  thp  same  as  if  it  had 
jirifinally  been  brougnt  in  that  court,  except  that  an  objection 
[tl  the  jurisdiction  may  be  taken,  wnich  might  have  been  taken 
:fc  the  county  court. 
!■  lut  ctome.  subd.  IS  of  |  80,  Co.  Proe.,  as  am'd  1876.  ch.  431. 

.    I  S43.  Supreme   oonrt  maT   remove   action,   and   cYkAnge: 
Hmc  of  trial. 

tile  supreme  court  may,  by  an  order,  made  at  any  time  after 
joinder  of  an  issue  of  fact,  and  before  the  trial  thereof,  reinovo 
to  itself  an  action,  brought  in  a  county  court,  under  subdivision 
|«n)nd  or  subdivision  third  of  the  last  section  but  two,  for  the 
!|vpose  of  changing  the  place  of  trial  thereof.  Whore  an  order 
[JBir  removal  is  made,  as  prescribed  in  this  section,  the  place  of 
trial  of  the  action  must  be  changed  by  the  same  order  to  another 
cwmtj;  and  the  subsequent  proceedings  therein  must  be  the 
MBje,  as  if  the  action  had  been  originally  brought  in  the  supreme 
coHrt. 

In  lut  dame.  aubd.  1  of  same  section. 
I  344.  Effect  of  order  of  removal!  appeal,  etc. 

An  order  of  removal,  made  as  prescribed  in  either  of  the 
bst  two  Hections.  takes  effect  upon  the  entry  thereof  in  the 
office  of  the  county  clerk.  Where  the  order  directs  that  the 
action  be  tried   in   another  county,   the   clerk   with    whom   it  is 
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entered,  must  forthwith  deliver  to  the  clerk  of  that  county.  ; 
papers  filed  therein,  and  certified  coi^ios  of  all  minutes  a 
entries  relating  thereto;  which  must  be  filed,  entered,  or  record* 
as  the  case  lequires,  in  the  office  of  the  last  mentioned  clei 
The  provisions  of  section  271  of  this  act  apply  to  an  app< 
taken  from  such  an  order. 

S  345.     Stay   of  proceedinK** 

An  order  to  stay  proceedings,  for  the  purpose  of  affording 
opportunity  fo  make  the  application  for  removal,  may  be  ma 
by  the  county  judge,  or  by  a  judge  authorized  to  make  such 
order  in  the  supreme  court,  and  with  like  effect  and  under  U 
circumstances. 

§  H44I.    Ilemoval  of  action  not  to  impair  proc««K,  etc 

The  removal  of  an  action  or  special  proceeding,  as  pi^scril 
in  this  title,  does  not  invalidate,  or  in  any  manner  impair, 
process,  provisional  remedy,  or  other  proceeding,  or  a  hot 
undertaking,  or  recognizance  in  the  action  or  special  proceedi 
so  removed;  each  of  which  continues  to  have  the  same  valid 
and  effect,  as  if  the  removal  had  not  been  made.  Wh^ 
bail  was  given,  the  surrender  of  the  defendant  in  the  BUprei 
court  has  the  same  effect,  as  a  surrender  in  the  county  coi 
would  have  had,  if  the  action  or  special  proceeding:  had 
mained  therein. 

§  347.    County  conrt  may  nend  Its  proccns  to  auT  conn' 

A  county  court  has  jpower,  in  an  action  or  special  proceed! 
of  which  It  has  jurisdiction,  to  send  its  process  and  other  uu 
dates  into  any  county  of  the  State,  for  service  or  execution,  a 
to  enforce  obedience  thereto,  with  like  power  and  authority 
the  supreme  court. 

9  34H.  When  JnrlHdIctlon,  e;tc.f  co-extcnsive  vvitli  unprei 
court. 

Wher?  a  county  court  has  jurisdiction  of  an  action  or  a  spec 
proceeding,  it  possesses  the  same  jurisdiction,  power  and  autii 
Ity  in  and  over  the  same,  and  in  the  course  of  the  proceedli 
therein,  which  the  supreme  court  possesses  in  a  like  case;  a 
it  may  render  nny  judgment,  or  grant  either  party  any  reli 
which  the  supreme  court  might  render  or  grant  in  a  like  e« 
and  may  enforce  its  mandates  in  like  manner  as  the  suprei 
court.  And  the  county  judge  possesses  the  same  power  a 
authority,  in  the  action  or  special  proceeding,  which  a  just 
of  the  supreme  court  possesses,  iu  a  like  action  or  special  p 
ceeding,   brought  in  the  supreme  courl. 

S  340.    Po^'er  of  county  Judflpe  In   npecinl   proceed tajpi 

The  countj'  judge  also  possesses  the  same  power  and  author! 
in  a  special  proceeding,  which  can  be  lawfully  instituted  heti 
him,  out  of  court,  which  a  justice  of  the  supreme  court  n 
sesses  in  a  like  special  proceeding,  instituted  before  him  in  d 
manner. 

i  360.    F^ineii  and  penalticM:  lio^w  remitted. 

Upon  the  application  of  a  person,  who  has  been  fined  by 
court,  or  of  a  person  whoso  recognizance  has  l)ecome  forfeit! 
or  of  his  surety,  the  county  court  of  the  county  iu  which  t 
term  of  the  court  was  iield,  where  the  fine  was  imposed,  or  t 
recognizance  taken,  may,  except  as  otherwise  prescribed    jn  t 
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rxt  section,  upon  good  cause  shown,  and  upon  such  terms  as 
deems  just,  make  an  order,  remitting  the  fine,  wholly  or 
lartlj,  or  the  forfeiture  of  the  recognizance,  or  part  of  the 
peDalty  therfM>f ;  or  it  may  .discharge  the  recognizance.  If  a 
■Be  so  remitted  has  beeh  paid,  the  county  treasurer,  or  other 
pScer,  in  whose  hands  the  money  remains,  must  pay  the  same, 
the  part  remitted,  according  to  the  order. 

B.  8.  480,  f  S7. 

f  S61.     [Aia'd,   1895.]     Restrictions  upon  poiver  to  renftit. 

The  last  section  does  not  authorize  a  county  court  to  remit 
part  of  a  fine  exceeding  two  hundred  and  fifty  dollars  im- 
bjr    the    supreme   court    upon    conviction    for    a    criminal 
;  or  a  fine  to  any  amount  imposed  by  a  court  upon  an 
or  other  person,  for  an  actual  contempt  of  court,  or  for 
ience  to   its   process,   or  other  mandate;   or  to  remit  or 
ibar^e  a  recognizance  taken  in  its  county  for  the  appearance 
a  person   in  anotht-r  countj'.     In  the  latter  case,  the  power 
remitting  or   discharging  the   recognizance   is   vested  in  the 
ity   court  of  the  county,   in   which  the  person  is  bound  to 
r. 

U-,  I  3S,  am'd;   L.  1896,  ch.  946. 

S  352.     IVolice    of  application,   etc.;   cOHtu   to   be    paid    on 
iist»iou. 

An  application  for  an  order^  as  prescribed  in  the  last  section 
'  one,  cannot  l>e  heard,  until  such  notice  thereof  as  the  court 
IS   r*»asonable,    has   been    given    to    the   district-attorney    of 
county,  and  until  he  has  had  an  opportunity  to  examine  the 
itter.  and  prepare  to  resist  tiie  application.     And  upou  grant- 
such  an  order,  the  court  must  always  impose,  as  a  condition 
?reof,  the  payment  of  the  c()st.s  and  expenses,  if  any,  incurred 
an  action  or  special  proceeding  for  the  collection  of  the  fine, 
the  penalty   of  the  recognizance. 
,.SI    39   and   41. 

3S3.     F^nes    imposed    hy    Justices    of    the    peace;    boiv 
lifted. 

Wiiere  a  person  has  been  fined  by  a  court  of  special  sessions, 
by  a  justice  of  the  peace,  upon  a  conviction  for  an  offence, 
has  been  committed  to  jail  for  non-payment  of  the  fine,  the 
ity  court  of  the  county  may  make  an  order,  remitting  the 
K  wholly  or  partly,  and  discharging  him  from  his  imprison- 
iTit.     The  power  conferred  by  this  section  must  be  exercised 
the   manner  prescribed,   and   subject   to   the   provisions  con- 
ie«1.  in  the  last  three  sections. 

i   42. 

I  ZS4.    l^ho   nuty   make   oir«lers. 

I 

In  an  action  or  special  proceeding  in  a  county  court,  an'  order 
iMy  be  DUide  without  notice,  or  an  order  to  stay  proceedings 
Say  l)e.  made  upon  notice,  by  a  justice  of  the  supreme  court,  or 
^  the  county  judge  of  the  county  whore  the  attorney  for  the 
tpftticant  resides,  in  a  case  where  the  county  judge,  in  w*hose 
IMirt  the  action  or  special  proceeding  is  brought,  may  make 
he  same,  oat  of  conrt;  and  with  like  effect. 
U   1847.    CD.   280.    {  34. 
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§356.   [Am'd,     18T7.]      County     court     wben     openi     term 
thereof. 

The  county  court  is  always  open  for  the  transaction  of  ai 
business,    for   which   notice   is   not    required   to  be   given    to   j 
adverse  party,   except  where   it   is  specially   prescribed   by   la 
that  the  business  must  be  done  at  a  stated  temi.    The   conn 
judge   must,    from   time  to   time,    appoint   the   tim*^8   and    pia< 
for   holding    terms    of   his    court.    At   least   two    terms,    for   t 
trial  of  issues  of  law  or  of  fact,  must  be  appointed  to  be  h< 
in  each  year.     Each  term  may   continue  as  long  as  the  ooun 
judge  deems  necessary.    The  county  judge  may,   by  a  new  i 
pointraent,    change   the    day    appointed    for    holding    a    term, 
appoint    one    or    more    additional    terms,    or    dispense    with    t 
holding  of  a   term,   without   affecting   any   other  term    or    ten 
theretofore   appointed   to  be  held.    Each  term  must  be  held 
the   place  designated   by   statute   for  that  purpose;   except    t± 
the  county  judge  may,  from  time  to  time,   adjourn  a   term 
any   place   within   the   county,    for   the   hearing   and    decision 
motions  and   appeals,   and  trials  and  other  proceedings  withe 
a  jury;  and  may  appoint  as  many  terms  as  he  thinks  proper 
be  held,   either  at  the   court-house  or  elsewhere  in  the   conn 
for  the  same  purpose. 

Soe  Co.  Proc,  §  31,  and  L.   1847,  ch.  470,  part  of  |  24. 

§  350.  Notice  of  appointment  to  be  pnbllslied. 

Each  appointment,  made  as  prescribed  in  the  last  section,  mi 
be  filed  in  the  county  clerk's  office,  and  a  copy  thereof  pnblishi 
at  least  once  in  each  week,  for  three  successive  weeks  before 
term  is  held,  changed,  or  dispensed  with,  by  virtue  thereof,  in  1 
newspaner  in  the  city  of  Albany,  in  which  legal  notices  are 
quired  to  be  published,  and  also  in  at  least  one  newspaper,  pi 
lishcd  ill  the  county,  and  as  many  additional  newspapers,  pi 
lishcd  therein,  as  the  county  judge  prescribes.  The  exi)euse 
the  publication  is  a  county  charge. 

8  SS7.    [Ani'd,   1895.]      Jurors,  ho^'  dra^vn  And   notiHed 

Jurors  for  the  terms  of  the  county  court,  at  which  iftsues 
fact  are  triable  by  jury,  must  be  drawn  and  notified  in  tho  sai 
jrianner  v.a  for  a  trial  term  of  the  supreme  court. 

L.  ison,  eb.  we. 

$    358.    lAm*d,     ISO.'S,     lOOC]       Stenogrraphern     for     ooaa 
courtM. 

The  board  of  supervisors  of  any  county,  except  Kings,  Quee 
T^ivingston,  Monme,  Cortland,  Oswogo,  Westchester  and  Ou< 
daga,  may,  in  their  discretion,  provide  for  the  employment  o( 
stenographer  for  the  county  court  thereof,  and  when  ^airl  |».ia 
of  supervisors  shall  so  provide,  the  stenographer  shall  be  i 
pointed  bv  the  county  judge,  and  said  board  or  supervisors  mi 
fix  his  coinpensation  and  provide  for  the  payment  thereof  in  1 
same  nuuiner  as  <»ther  county  expenses  are  paid. 

L.   1SJ)5,   ch.  i:4«J;  L.   1!)0«,  ch.   631).      In  offcct  Sept.  1.  1900. 

S  35».  [AmM.  isn5-18n«,  1J>00.1  Stenoflrrapher  foi?  eo«s 
court  In  KinffTN  and  Qneenii  conntieM. 

The  county  judges  of  the  county  of  Kings,  from  time  to  ti« 
must  appoint,  and  niay  nt  pleasure  remove,  two  stenographert 
be  attache<l  t«»  the  county  court  of  the  county  of  Kings,  and  t 
countv  judge  of  the  county  of  Ouoens,  from  time  to  time.  m\ 
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APPLICATIONS,  FINES,  ETC. 


§§  351-54 


[t  sectioii,  upon  good  cause  shown,  and  upon  such  terms  as 
deems  jost,  make  an  order,  remitting  the  fine,  wholly  or 
or  the  forfeiture  of  the  recognizance,  or  part  of  the 
Lty  thereof;  or  it  may  .discharge  the  recognizance.  If  a 
CO  remitted  has  beeTi  paid,  the  county  treasurer,  or  other 
?r,  in  whose  hands  the  money  remains,  must  pay  the  same, 
the  part  remitted,  according  to  the  order. 

R.  8.  48&,   f  37. 

8S1.     [A.nt*cl»   1895.]      Kestrlctions  upon  power  to  reiQlt. 

last  section  does  not  authorize  a  county  court  to  remit 
part  of  a  fine  exceeding  two  hundred  and  fifty  dollars  im- 
by  the  supreme  court  upon  conviction  for  a  criminal 
or  a  fine  to  any  amount  imposed  by  a  court  upon  an 
or  other  person,  for  an  actual  contempt  of  court,  or  for 
lience  to  its  process,  or  other  mandate;  or  to  remit  or 
irge  a  recognizance  taken  in  its  county  for  the  appearance 
a  person  in  nnothiT  countj'.  In  the  latter  case,  the  power 
Rmittin^  or  discharging  the  recognizance  is  vested  in  the 
lty  eourt  of  the  county,  in  which  the  person  is  bound  to 
ir. 
I  3S,  aiD*d:   li.  1896,  ch.  946. 

i  352.     Notice   of  applfcntlon,   etc.;   coNtu   to   be   paid    on 
ikiou. 

_  application  for  nn  order^  aa  prescribed  in  the  last  section 
one,  cainnot  be  heard,  until  such  notice  thereof  as  the  court 
n*a-sonat»lc\    has   been    given    to    the   district-attorney   of 
county,  and  until  he  has  had  an  opportunity  to  examine  the 
and  prepare  to  resist  tlie  application.     And  upon  grant- 
sneh  an  order,  the  court  must  always  impose,  as  a  condition 
it,  the  payment  of  the  costn  and  expenses,  if  any,  incurred 
&D  action  or  special  proceeding  for  the  collection  of  the  fine, 
tlie  penalty  of  the  recognizance. 
{I   39    and   41. 

35ft.      Pincfli    inipoMed    by    Justices    of    the    peace;    boiv 
Ittca. 

Where  a  person  has  been  fined  by  a  court  of  special  sessions, 
^ty  a  justice  of  the  peace,  upon  a  conviction  for  an  offence, 
"  has  been  committed  to  jail  for  non-payment  of  the  fine,  the 
lty  court  of  the  county  may  make  an  order,  remitting  the 
wholly  or  partlj-,  and  discharging  him  from  his  imprist^n- 
fDt,  The  power  conferred  by  this  section  must  be  exercised 
the  manner  prescribed,  and  subject  to  the  provisions  con- 
in  the  last  three  sections. 

i  42. 


IVlio   may  make   oir«lers. 

an  action  or  special  procwding  in  a  county  court,  an' order 
be  made  without  notice,  or  an  order  to  stay  proceedings 
be,  made  upon  notice,  by  a  justice  of  the  supreme  court,  or 
the  coonty  judge  of  the  county  where  the  attorney  for  the 
mt  resides,  in  a  case  where  the  county  judge,  in  whose 
the  action  or  special  proceeding  is   brought,   may  make 
tame,  oat  of  court;  and  with  like  effect. 
h.    1847.    d).   1280.    f  84. 
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of  the  said  court  where  issues  of  fact  in  civil  and  criminal  ra5& 
are  triable,  and  the  said  stenographer  of  the  county  court  of  -«? 
bany  county  shall  receive  a  salary  of  sixteen  hundred  dollars  i> 
annum,  together  with  his  necessary  expenses  for  stationery,  to  1 
paid  by  the  treasurer  of  said  county  of  Albany,  in  equal  montli. 
installments  on  the  certificate  of  said  judge  of  Albany  couui 
that  the  services  have  been  actually  performed,  or  the  expons< 
necessarily  incurred,  and  the  said  stenographer  of  the  couni 
court  of  Erie  county  shall  receive  a  salary  of  twenty-one  hu: 
dred  dollars  per  annum,  together  with  his  necessary  expenses  f« 
stationery,  to  be  paid  by  the  treasurer  of  said  county  of  Erie, 
equal  monthly  installments  on  the  certificate  of  said  judge  < 
Erie  county  that  the  services  have  been  actually  performed,  « 
the  expenses  necessarily  incurred,  and  the  said  stenographer  i 
the  county  court  of  Monroe  county  shall  receive  a  salary  « 
twenty-one  hundred  dollars  per  annum,  together  with  his  nec« 
sary  expenses  for  stationery,  to  be  paid  by  the  treasunn'  of  s,i 
county  of  Monroe  in  equal  monthly  installmen!.<  iu  ili »  sail 
manner  that  the  salaries  of  other  officials  of  said  county  aj 
audited,  allowed  and  paid,  and  the  said  stenographer  of  tl 
county  court  of  Oneida  county  shall  receive  a  salarj'  of  fifte< 
hundred  dollars  per  annum,  together  with  his  necessary  expen» 
for  stationery,  to  be  paid  by  the  treasurer  of  the  said  county  i 
Oneida  in  equal  monthly  installments  on  the  certificate  of  t- 
said  judge  of  Oneida  county  that  the  services  have  been  actual 
performed  or  the  expenses  necessarily  incurred,  and  the  sa 
stenographer  of  the  county  court  of  Rensselaer  county  shall  r 
ceive  a  salary  of  twelve  hundred  dollars  per  annum,  to  be  pa: 
by  the  treasurer  of  said  county  of  Rensselaer,  quarterly,  ^a: 
stenographers  shall  also  report  and  transcribe  opinions  fi 
the  said  county  judges,  as  well  as  special  proceedings,  where 
stenograjdier  is  required,  without  additional  compensation.  Tl 
said  stenographer  of  the  county  court  of  Niagara  county  shall  r 
ceive  a  compensation  of  not  to  exceed  ten  dollars  for  each^  day 
attendance,  to  be  paid  by  the  treasurer  of  said  county  of  Niagai 
on  the  affidavit  of  the  stenographer  and  certificate  of  the  jud| 
tluit  the  services  have  been  actually  performed,  and  shall  with; 
twenty  days  aftvr  n«)ti<'e  by  a  party  that  he  intends  to  appea 
make  a  case  and  exceptions  or  Ivill  of  exceptions  in  a  civil  i 
criminal  action,  or  that  briefs  are  to  be  made  or  arguments  pr 
pared  in  an  action  tried  before  the  court  without  a  jury,  file.wH 
the  clerk  of  said  county  a  transcript  of  the  minutes  taken  by  hi 
uiM>n  such  trial,  and  shall  be  entitled  to  six  cents  for  each  oi 
hundred  wor<ls  of  such  transcript  so  filed  by  him,  which  shall  1 
certified  to  by  the  judge  holding  the  court  at  which  such  trii 
took  place.  Such  sum  so  certified  shall  be  paid  by  the  count 
treasurer  of  said  county  upon  presentation  of  such  certificate.  ] 
any  county  in  whicli  there  is  a  special  county  judge  and  tl 
otiicial  stenographer  of  su<-h  county  is  engaged  in  the  perfom 
ance  of  his  duties  as  such,  or  shall  be  necessarily  absent  wit 
the  consent  of  the  judirp  thereof,  the  county  judge,  or  sped 
county  judge,  may,  in  his  discretion,  employ  a  stenographer  wl 
shall  be  paid  such  compensation  as  the  iudge  shall  by  his  ce 
tificate  fix,  not  to  exceed  ten  dollars  for  each  day's  a^ttendanc 
The  sum  so  fixed  is  a  charge  upon  the  county  and  may  be  ai 
dited,  allowed  and   paid  as  other  county  charges. 

L.  1S05.  rh.  O-in;  L.  1S{>7,  rh.  170;  L.  Iftoo,  oh.  .171;  L.  1003,  ch.  83;  I*  ISKK 
ch.  188;  L.  1906,  ch.  522.     In  effect  May  21,  1906. 
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CHAPTER  IV. 

Limitation  of  the  Time  of  Enforcing  a  Civil 

Remedy. 

I.— AetUis  for  the  BeeoTery  of  Beal  Property.  i 

II.— letioBs  other  than  for  the  Beeorery  of  Beal  Proporty.  \ 

IIL— Geieral  Prorlaloie. 

TITLE  L 

Actions  for  the  recovery  of  real  property. 

SIS.  Wlien  the  people  will   Dot   sue. 

VS.  Action  by  grantee  from  the  State. 

ISi  Action  after  annalllng  letters  patent. 

36S.  366   Sefain  within   twenty   years,  when  necessary,   etc. 

K7.  Action  after   entry. 

SOS.  Possession,   when  presumed;  ocenpation  presumed  to  be  under  legal 
,  title. 

I    9®.  Adverse    possession    under   written    Instrument   or    Judgment. 
I    270.  Id.;  what  constitutes  It. 
I     3TI.  Adverse  possession  under  claim  of  title  not  written. 

372.  Id,,  what  constitutes  it. 
I     ^.  Reliilon  of  landlord  snd  tenant,  as  atFectlng  adverse  possession. 
I    ^.  iltgfat  not  affected  by  descent  cast. 

«>&.  Certsln  disabilities  excluded  from  time  to  commence  action. 

It  WBB.   When   tlie   people   rrtll  uot  sue. 

[The  pc-cplc  of  the   State  will  not  sue  a  person  for  or  with 
Ppcct  to  real  property,  or  the  issues  or  profits  thereof,  by  reason 
p  the  liglit  or  title  of  the  people  to  the  same,  unless  either, 
'!•  The  cause  of  action  accrued  within  forty  years  before  the 
!^»n  is  commenced;  or, 

[2.  The  people,  or  those  from  whom  they  claim,  have  received 
It  rents  and  profits  of  the  real  property,  or  of  some  part  thereof, 
f*«in  the  same  x>eriod  of  time. 

^  P»c..  9  75,  sm'd. 

I 

|18<3.   Action  1»y  grrantee  from  the  State. 

jifl  action  shall   not  be  broujjht  for  or  with   respect   to  real 

rty,  by  a  person  claiming  by  virtue  of  letters  patent  or  u 

at.  from  the  people  of  the  State,  unlct^s  it  might  have  been 

'Plained   by   the   people,    as    prescribed    in    this   title,    if   the 

ot  or  grant  had  not  been  issued  or  made. 

K  I  T6. 

'f3<U.    Action  after  annnllinfir  lettern  patent. 

lyii^re  letters  patent  or  a  grant  of  real  property,  Issued  or 
pt  by  tlie  people  of  the  State,  are  declared  void  by  the 
jfennination  of  a  competent  court,  rendered  upon  an  .illegatioii 
M  fmmliilent  suggestion  or  concealniont,  or  of  a  forfeiture,  or 
■"t.^ke,  or  ignorance  of  a  material  fact,  or  wrongful  d(-taining, 
'defective  title;  an  action  of  ejectment,  to  recover  the  premises 
Mnestion.  may  Ije  commenced,  either  by  the  people,  or  by  a 
pwqnent  patentee  or  grantee  of  the  same  premises,  his  heirs, 
f  awicijg,  within  twenty  years  after  the  determination  is  made; 
■*  not  after  that  period. 


§§305-70  LIMITATIONS.  -    c.  4.  t. 

f  B65.    Selxln  ^vltliin  t^^eiity  years,  tvhen  neceMsarsr,  eo 

An  action  to  recover  real  property,  or  the  possession  therein* 
cannot  be  maintained  by  a  party,  other  than  the  people,  nnled 
the  plaintiif,  his  ancestor,  predecessor,  or  srrantor,  was  Koized  c 
possessed  of  the  preniisrs  in  question,  within  twenty  years  beCdt 
the  connnenceuifnt  of  the  .iction. 

Co.  Proc,  I  78. 

§    3GU.     Tlie    same. 

A  defence  or  cousiterclaim.  founded  niwn  the  title  to  rei 
property,  or  to  rents  or  services  out  of  tlie  same,  is  not  effectua 
unli'ss  the  jjersoii  making  it«  or  under  who»e  title  it  is  made,  •i 
Ids  .'incestor.  predecessor,  or  grantor,  was  seized  or  possi^ssed  % 
tlie  premises  in  (luestiou,  witliin  twenty  years  before  the  con 
niittin^r  of  the  act,  with  respect  to  which  it  is  made. 

Id.,   8  79,   am'd. 

S    3G7.     Action   after    entry. 

An  entry  upon   real  property    is   not  sufficient  or   vsUid    a? 
chiim,    unless   an    action    is    commenced    thereupon,    within    oa 
year  after  the  making  thereof,  and  within  twenty  yeurs    aft« 
the  time,  when  the  right  to  make  it  descended  or  accrued. 

Id.,   §  80. 

§  :Ut8.  Poii!iessicn«  ivhen  preanmedi  occnpatlon  presvuna 
to   be    un*1er   le;<:nl    title. 

In  an  action  to  recover  real  property,  or  the  possession  thereo 
the  person  whv>  establishes  a  legal  title  to  the  premised  ia  pn 
sumed  to  have  been  possessed  tliereof,  \\  ithin  the  time  reqoirf 
by  law;  and  the  occupation  of  the  premises,  by  another  porao] 
is  deemed  to  have  been  under  and  in  subordination  to  the  lejd 
title,  unless  the  premises  have  been  helil  and  possessed  ndv»>rsel 
to  the  legal  title,  for  twenty  years  before  the  commeDcemeii 
of  the  action. 

Id.,  S  81*. 

I  Sii9,  Ailveritc  poNNesMlon  nnder  written  Instrument  a 
JadffTfnent. 

Where  the  occupant,  or  those  umler  whom  he  claims,  enterc 
into  the  possessifiu  of  the  premises,  under  claim  of  title,  excli 
sive  of  any  other  right,  founding  the  claim  upon  a  writtc 
instrument,  as  being  a  conveyancv  of  Ihe  premises  in  quostioi 
or  upon  the  decree  or  judgnuuit  of  a  comp<»tent  court;  an 
there  has  been  a  continved  occupation  and  possession  of  ti 
preuiises,  included  in  the  iii?trunicnt,  decree,  or  jndsfnient,  < 
of  Fome  part  thereof,  for  twenty  .\eMrs.  under  tho  snni»»  oininj 
the  premises  so  included  are  deem^'d  to  have  been  held  advorseh 
except  that  where  they  consist  of  a  tract,  divided  into  lots,  ta 
)>ossession  of  one  lot  is  not  deemed  a  possession  of  any  other  kK 

Id.,   S  82. 

S  370.    Id.;  what  eonstitntes  It. 

For  the  purpose  of  constituting  an  adverse  possesnion.  by  ; 
person  claiming  a  title,  founded  upon  a  written  instrument,  o 
a  judgment  or  decree,  land  is  deemed  to  have  been  posaesae 
and  occupied  in   either  of  the  following  cases: 

1.  "Where  it  has  been  usually  cultivated  or  improved.  ! 

2.  Where  it  has  been  protected  by  a  substantial  incloaure. 

0  81 
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CHAPTER  IV. 

Limitation  of  the  Time  of  Enforcing  a  Civil 

Remedy. 

I.-AetUBs  for  the  BeeOTery  of  Beal  Property. 
II.— letloms  other  than  for  the  Beeorery  of  Beal  Property. 
in.-<ieBeral  Prorlalono. 

TITLE  I. 

Actions  for  the  recovery  of  real  property. 

JJ.  Wben  the  people  wlU   Dot  sue. 

n.  ArtioD  by  grantee  from  the  State. 

Ki  AcUoD  after  aDnulllng  letters  patent. 

MS.  386  Seisin   within   twenty  yearn,  when  necessary,   etc. 

9fi.  Action  after   entry. 

K.  Poaseasion,  when  presumed;  occupation  preBumed  to  be  under  legal 

title. 
M.  Advene    poaaeaaion    nnder    written    Inatrument   or    Judgment. 
KJ.  Id.;  what  conatitutoa  it. 

•n.  AdT^rse  posaeaalon  under  claim  of  title  not  written, 
p.  Id.,  what  constitutes  It. 

•P-  RHttion  of  landlord  and  tenant,  as  affecting  adyerse  possession. 
M.  Rtght  not  affected  by  descent  cast. 
*^'  Certain  dlaabilltlea  excluded  from  time  to  commence  action. 

i^*^   When   tlic   people   rrlll  not  ane. 

pt«ple  of  the  State  will  not  sue  a  person  for  or  with 
^P  ^^^  property,  or  the  issues  or  profits  thereof,  by  reason 
[«j' light  or  title  of  the  people  to  the  same,  unless  either, 
The  cause  of  action  acerued  within  forty  years  before  the 
w  is  commenced;  or. 

The  people,  or  those  from  whom  they  claim,  have  received 
^nts  and  profits  of  the  real  property,  or  of  some  part  thereof, 

the  same  jieriod  of  time. 
ft««M  S  75,  am'd. 

[^  Action  by  grrantee  from  the  Ststte. 

totion  shall  not  be  brouiarht  for  or  with  respect  to  real 

fty,  by  a  person  claiming  by  virtue  of  letters  patent  or  u 

*.  from  the  people  of  the  State,  unless  it  might  have  been 

"line*]   by  the   people,    as   prescribed   in   this   title,    if   the 

or  ^rant  had  not  been  issued  or  made. 

ne 

Aetion  After  annnlltns  lettern  patent. 

letters  patent  or  a  grant  of  real  property,  issued  or 
by  the  people  of  the  State,  are  declared  void  by  the 
oi&atioQ  of  a  competent  court,  rendered  upon  an  .illegation 
frandiilent  suggestion  or  concealment,  or  of  a  forfeiture,  or 

■^t  or  isrnorance  of  a  material  fact,  or  wrongful  detaining, 
ffctiTe  title;  an  action  of  ejectment,  to  recover  the  premises 
**ti»>D,  may  l>e  commenced,  either  by  the  people,  or  by  a 
9nent  patentee  or  grantee  of  the  same  premises,  his  heirs, 

^  lijnjs,  within  twenty  years  after  the  determination  is  made; 

'Ifct  after  that  period. 

tn. 
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The  time  of  such  a  disability  is  not  a  part  of  the  time,  limit 
in  this  title,  for  coiiiukoncing  the  action,  or  making  the  entry, 
interposing  the  dofence  oi'  counterclaim;  except  that  the  time 
limited  cannot  be  extended  more  than  ten  years,  after  the  di 
bility  ceases,  or  after  the  death  of  the  person  so  disabled. 

C9o.  Proc.,  I  88. 
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TiTlJ:  IX. 
'  Actions  other  than  for  the  recovery  of  real  property. 

fe  378.  Wben  aatiBfactioD  of  Jadgmeot  presamed. 

377.  Eir«srt   of    return    of    execotion. 
ST8L  How   presampclon  rai8«d. 

378.  ]4mftttloD  of  tictloD  to  ledeem  from  a  mortgage. 
SaO.  Other  periods  of  limitation. 
S^l,  Within   twenty    feuiH. 
ttSL  Within  six  years. 

3^.  Within  three  years.  v 

9H.  Within  two  years.  *        ^ 

»6.  WittilD   one  year.  *  ^ 

286.  When  cause  of  action  accrufs  on  a  cnn^nt  account. 
^,  Action  'or  penalty,  etc.,  by  any  peraon  wbo  will  sue. 
.*2b.  Actions    not    before   provided  for. 

KA.  Actions  by  the  people  subject  to  tbe  same  Iimltatl<A8. 
39c.  Actions   afrninst  a   iion-resiuent,  Upou  u  ut-uiuud  buued  by   the  law 

of  his  residence.  , 

Si.  When  p«^raoD  liable,  etc.,  dloa  without  the  State. 
Si.  CfeQse   of  action   accruing   between   the  death  of  a   teatater  or  lo- 

testate,  and  the  grant  of  letters. 
^ftl.  No  limitation  of   action  on   l>uuk   uotcH.  etc. 
B4   Action  against  directors,  etc.,  of  banks. 
Wi    Acknowledgment  or  new  promise  must  be  In  writing. 
iSA    Ezreptions.    as   to  persro'iK  under  dlsabllltfea. 
SK.  Defence  or    couutciclului. 

I  :i7f;.  [Ai«i*d,  1894. J  When  satisfaction  of  JadVBftent 
{tswsaecl. 

L  final  jiid#?ment  or  docree  for  a  sum  of  money,  or  directing 
f  pajiDPut  of  a  snm  of  money,  heretofore  rendered  in  a  sur- 
tarte's  court  of  the  State,  or  heretofore  or  hereafter  rendered, 
a  ftjnrt  of  record  within  the  Ignited  States,  or  elsewhere,  or 
knfter  docketed  pursuant  to  the  proyisions  of  section  thirty 
bdred  and  fieventoen  of  this  act,  is  presumed  to  be  paid  and 
IsEed,  after  the  expiration  of  twenty  years  from  the  time, 
ini  the  p«rty  reeoTerinK  it  was  first  entitled  to  a  mandate  to 
Mrce  it.  1'his  presumption  is  conclusive,  except  as  against  a 
jwo,  wbo*  within  twenty  years  from  that  time,  makes  a  pay- 
or acknowl«»d;?es  an  indebtedness  of  some  part  of  the 
t  recovere<i  by  the  judgment  or  decree,  or  his  heir  or  per- 
representative,  or  a  person  whom  he  otherwise  represents. 
en  acknowlcHlKinent  must  be  in  writing,  and  signed  by  the 
n  to  be  charged  thereby. 
!18»t.  cb.   807. 

077.    Blfeot   of  return   of  exeentlon. 

I  the  proof  of  payment,  under  the  last  section,  consists  of  the 
pm  of  an  execution  partly  satisfied,  the  adverse  party  may 
pr,  lu  full  avoidance  of  the  elTect  thereof,  that  the  alleged 
iial  fratiflfaction  did  not  proceed  from  a  payment  made,  or  a 
fof  propertv  claimed,  by  him  or  by  a  person  whom  he  repre- 

378.     Do'vr   presumption   raised. 

.  person  may  avail  himself  of  the  presumption  created  by  the 
section    but  one,   under  an  alle;?ation  that  the  action  was 
cominenccKl,  or  that  the  proceeding  was  not  taken,  within  the 
f  thrrein  limited. 

b79.    l,tiialtation  of  action  to  redeem  from  a  mortiraffe. 

D  action  to  redeem  real  property  from  a  mortgage,  with  or 
UMit  an  account  of  rents  and  profits,  may  be  maintained  by 
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the  mortgagor,  or  those  cluiming  under  him,  agaiu;9t  the  iii 
gagee  iu  possession,  or  those  claiming  under  him,  unless  b< 
they  have  continuously  iimintaiiied  an  adverse  possession  ot 
mortgaged  premises,  for  twenty  years  after  the  breach  of  a  < 
dition  of  the  mortgage,  or  the  non-fulfilment  of  a  covei 
therein  contained. 

§  380.    Otber  periods  of  limitation. 

The  following  actions  must  be  commenced  within  the  follow 
periods,  after  the  cause  of  action  has  accrued. 

Go.  Proe.,  part  of  |  74,  EDd  S  89. 

§  381.   [Ant'd,  1877.]     IVlthin  twenty  years. 

Within  twenty  years: 

An  action  upon  a  sealed  Instrument. 

But  where  the  action  is  brought  for  breach  of  a  coTenan 
seizin,   or  against   incumbrances,   the   cause   of    actioa    is, 
the  purposes  of  this  section  only,  deemed  to  have  accrued  c 
an  eviction,  and  not  before. 

Id.,  iNirt  of  S  00. 

§  382.    [Am'd,  1877,  cli.  416  and  422.]      Wltliln   m%x   ye 

Within  six  years: 

1.  An  action  upon  a  contract  obligation  or  liability  expret 
iinplied;    except  a  judgment  or  sealed  instrument. 

2.  An  action  to  recover  ui)on  a  liability  created  by  stat 
except  a  penalty  or  forfeiture/ 

3.  An  action  to  recover  damages  for  an  iniury  to  property,  or  a 
sonal  injiirv;  except  in  a  case  where  a  different  period  is  expn 
prescribed  in  this  chapter.     (See  §  888,  subd.  5;  §  884,  subd.  1.) 

4.  An  action  to  recover  a  chattel. 

5.  An  action  to  procure  a  judgment,  other  than  for  a  atu 
money,  on  the  ground  of  fraud,  in  a  case  which,  on  the  thi 
first  day  of  December,  1846,  was  cognizable  by  the  court  of  d 
eery.  The  cause  of  action,  in  such  a  case,  is  not  deemed  to  I 
accrued,  until  the  discovery,  by  the  plaintiff,  or  the  person  ui 
whom  he  claims,  of  the  facts  constituting  the  fraud. 

6.  An  action  to  establish  a  will.    Where  the  will  has  been 
concealed,  or  destroyed,   the  cause  of  action  is  not   deemo 
have  accrued,  until  the  discovery,  by  the  plaintiff,  or  the  pe 
under  whom  he  claims,  of  the  facts  upon  which  its  validity 
pends. 

7.  [Am*d,  1894.]  An  action  upon  a  judgment  or  decree, 
dered  in  a  court  not  of  record,  except  where  a  transcript  i 
be  filed,  pursuant  to  section  thirty  hundred  and  seventeei 
this  act,  and,  also,  except  a  decree  heretofore  rendered  in  a  an 
gate's  court  of  the  State.  The  cause  of  action,  in  such  a  ca4 
deemed  to  have  accrued  when  final  judgment  was  rendered. 

L.  18M,  di.  807. 

t  883.    [Am'd,  1877.]     lirithln  three  year*. 

Within  three  years: 

1.  An  action  against  a  sheriff,  coroner,  constable,  or  other 
cer,  for  the  non-payment  of  money  collected  upon  an  execQ 

2.  An  action  against  a  constable,  upon  any  other  liability 
curred  by  him,  by  doing  an  act  in  his  official  capacity,  ^f.  ^ 
omission  of  an  official  duty:  except  an  escape. 

S5. 
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8.  An  action  upon  a  statute,  for  a  penalty  or  forfeiture,  where 
k  artion  is  giTen  to  the  person  aggrieved,  or  to  that  person  ana 
i  people  of  the  State,  except  where  the  statute  imposing  it  pre- 
C^es  a  different  limitation^ 

It  An  action  against  an  executor,  admmistrator,  or  receiver, 
\  MEinst  the  trustee  of  an  insolvent  debtor,  ^ppojnted,  as  pre- 
med  by  law.  in  A  special  proceeding  instituted  m  a  court  or 
ilare  a  judge,  brought  to  recover  a  chattel,  or  damages  for  tak- 
t  deuinini;  or  injuring  personal  property,  by  the  defendant,  or 
C  person  whom  he  represents.  .    .  „„n.«„« 

p.  An  miction  to  recover  damages  for  a  personal  injury,  resulting 

fct^fo^C^   i-nic.,  I  92;  L.  1886.  ch.  672;  L.   1889.  ch.  440;  L.  1902, 

fizM^lAnt^A,  189e,  1900.]     WltWn  two  year*. 

Within  two  years:  ^       ,.^  ,      ,      ,  .. 

L  An  action  to  recover  damages  for  libel,  slander,  assault, 
■toy,  seduction,  criminal  conversation,  false  imprisonment, 
pfidons  prosecution  or  malpractice. 

flAn  action  upon  a  statute,  for  a  forfeiture  or  penalty  to  the 
mk  of  the  State.  ^    ^^^     ^ 

Kpwc.,   I  93.    am'd.     See  port.  I  1902.     L.   1896.  cb.  835;   L.  1900,   ch. 
jp.   iB  effect  Sept.  1,  1900. 

i  38B.    -Wltlilift  one  year. 

Within  one  year: 

1.  An  action  against  a  sheriff  or  coroner,  upon  a  liability  in- 

krred  by  him,    by  doing  an  act  in  his  official  capacity,  or  by 

|b^ omission  of  an  official  duty;  except  the  non-payment  of  money 

iDm^d  upon    an  execution.      ,  _  ,        . 

fl  An  action    against  any  other  officer,   for  the  escape  of  a 

moner  arrested  or  imprisoned  by  virtue  of  a  civil  mandate. 

iteridtote  tor  Co.  Pioc..  »  94.      See  1  K.  S.  772,  |  8. 

I  28a.     ^"hen    eauae    of    action    accrues    on    a    current 

Inovat. 

In  an  action  brought  to  recover  a  balance  due  upon  a  mutual, 
and  current  account,  where  there  have  been  reciprocal  de- 
iS  between  the  parties,  the  cause  of  action  is  deemed  to  have 
led  from  the  time  of  the  last  item,  proved  in  the  account  on 
r  Bide. 
Proc..  I   96. 

ff  »7.     Aetion    for    penalty,    etc.,    by    any    person    who 

but  sae. 
An  aetion   upon  a  statute  for  a  penalty  or  forfeiture,  given 

"  lly  or  partly  to  any  person  who  will  prosecute  for  the  same, 
fc  be  commenced  within  one  year  after  the  commission  of  the 
ce-  and  if  the  action  is  not  commenced  within  the  year  by  a 
ite'  peraon,  it  may   be  commenced  within  two  years  there- 

-Mci,  in  behalf  of  the  people  of  the  State,  by  the  attorney-gen- 

mi,  or  the  district-attorney  of  the  county  where  the  offence  was 

committed. 

M.  I  96. 

I  38S.    Actions  not  before  provided  for. 

[An  action   the  limitation  of  which  is  not  specially  prescribed  in 
bis  or  the  last  title,  must  be  commenced  within  ten  years  after 
9^  cause  of  action  accrues. 
M.,  S  97.      See  I  19TS.  ^ 
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§  880.    Action*  by  tbe  people  subject  to  tbe  same  lii 
tion». 

The  limitations,   prescribed  in   this  title,   apply  alike   to 
tions  brought  in  the  name  of  the  people  of  the  State,  or  for  tl 
benefit,  and  to  actions  by  private  persons. 
C3o.  Proc,  9  98. 


*  §  390.   Action  afsralufit  a  non-revldent,  upon  a,  Ai 
barred  hy  the  law^  of  liin  residence. 

Where  a  cause  of  action,  which  does  not  involve  the  title 
or  possession  of  real  property  within  the  State,  accrues  a^ainsl 
person,  who  is  not  then  a  resident  of  the  State,  an  action  caiui 
be  brought  thereon  in  ii  court  of  the  State,  against  him  or  Ms  pi 
sonal  representative,  after  the  expiration  of  the  time,  limited. 
the  laws  of  his  residence,  for  bringing  a  like  nction,  except  bj 
resident:  of  the  State,  and  in  one  of  the  following  cases: 

1.  Where  the  cause  of  action  originally  accrued  in  favor  ol 
resident  of  the  State. 

2.  Where,  before  the  expiration  of  the  time  so  limited,  the  p 
son,  in  whose  favor  it  originally  accrued,  was  or  became  a  re 
dent  of  the  State;  or  the  cause  of  action  was  as8igne<l  to,  a: 
thereafter  continuously  owned  by  a  resident  of  the  State. 

9  300-a.  [Added,  1902.]  Limitation  of  time  to  enforce 
cause  of  action  arislngr  in  another  state. 

Where  a  cause  of  action  arises  outside  of  this  state,  an  acti 
j^annot  be  brought,  in  a  court  of  this  state,  to  enforce  said  cai 
of  action,  after  the  expiration  of  the  time  limited  by  the  laws 
»he  state  or  country  where  the  cause  of  action  arose,  for  bring] 
nn  action  upon  said  cause  of  action,  except  where  the  cause 
nction  originally  accrued  in  favor  of  a  resident  of  this  st« 
Mothing  in  this  act  contained  shall  affect  any  pending  actioo 
proceeding. 

L.   1902,  ch.  193.    In  effoct  S^pt.  1,  1902. 

S  SOI.  [Am'd,  1N77.]  Wben  pernon  liable,  etc.,  dlea  -wit 
oat  the  State. 

If  a  person,  against  whom  a  cause  of  artion  exists,  dies  withe 
the  State,  the  time  which  elapses  between  his  death,  and  the  i 
piration  of  eighteen  months  after  the  issuing,  within  the  St* 
of  letters  testamentary  or  letters  of  administration,  is  not  a  pi 
of  the  time  limited  for  the  commencement  of  an  action  theref< 
against  his  executor  or  administrator. 

§a»2.  rAm*d.  1H77.1  Cnnno  of  nction  accrninBT  l»«t^e< 
the  death  of  a  tCMtator  or  Intentate,  and  the  arrAnt  < 
lettern. 

For  the  purpose  of  computing  the  time,  within  which  an  actii 
must  be  commenced  in  a  oourt  of  the  State,  by  an  executor  < 
administrator,  to  recover  personal  property,  taken  after  the  des 
of  a  testator  or  intestate,  and  before  the  issuing  of  letters  test 
mentary  or  letters  of  administration:  or  to  recover  damages  f 
taking,  detaining,  or  injuring  personal  property  within  the  nnn 
period:  the  letters  are  de<»niecl  to  have  been  issued,  within  s 
years  after  the  death  of  the  testator  or  intestate.  But  wlipj 
an  action  is  barred  by  this  s«v^tion.  any  of  the  next  of  kin,  lep 
tees,  or  creditors,  who,  at  the  time  of  the  transaction  upon  whic 

•  8ce  post,  §  401. 
8T 
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I  might  have  been  founded,  was  within  the  age  of  twenty-one 
s,  or  insane,  or  imprisoned  on  a  criminal  charge,  may,  within 
years  after  the  cessation  of  such  a  disability,  maintain  an 
lion  to  recover  damages  by  reason  thereof:  in  which  he  may 
>Ter  sach  sum,  or  the  value  of  such  property,  as  he  would  have 
pived  upon  the  final  distribution  of  the  estate,  if  an  action  had 
seasonably  commenced  by  the  executor  or  administrator. 

Ifo  limitation  of  action  on  bank  notes,  etc. 

chapter  does  not  affect  an  action  to  enforce  the  payment 
Wll,  note,  or  other  evidence  of  debt  issued  by  a  moneyed  cor- 
Vm.  or  issued  or  put  in  circulation  as  money. 
Proc.,  8  108. 

}n4.  [Am'd,    1877,    1807.]    Action   aarainiit    directors,    etc.. 
tiaaks. 

chapter  does  not. affect  an  action   against   a  director  or 

tholder  of  a  moneyed  corporation,  or  banking  association,  to 

rer  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 

ted  by  the  common   law  or  by  statute;   but  such  an   action 

bo  brought  within  three  years  after  the  cause  of  action  has 

e.  Ppoc.,  i  100,  am'd;  L.  1897,  ch.  281.    In  effect  September  1,   1897. 

ISMS.  Acluio'vrledBrnient     or     ne^fv     promiite     mnst     be     in 

Itlns. 

acknowledgment  or  promise  contained  in  a  writing,  signed 
the  party  to  be  charged  thereby,  is  the  only  competent  evi- 
of  a  new  or  continuing  contract,  whereby  to  talte  a  case 
of  the  operation  of  this  title.    But  this  section  does  not  alter 
effect  of  a  payment  of  principal  or  interest. 
pi.  I  no. 

|886.  Exception*,  as  to  persons  nnder  dinabilitles. 

a  person,  entitled  to  maintain  an  action  specified  in  this  title, 
for  a  penalty  or  forfeiture,  or  against  a  sheriff  or  other 
fr  for  an  escape,  is,  at  the  time  when  the  cause  of  action 
iw,  either: 

Within  the  age  of  twenty-one  years;  or, 
Insane;  or, 
I^Si  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
a  of  a  criminal  offence,  for  a  term  less  than  for  life; 
le  time  of  snch  a  disability  is  not  a  part  of  the  time  limited 
this  title  for  commencing  the  action;  except  that  the  time  so 
*  cannot  be  extended  more  than  five  years  by  any  such  dis- 
N  except  infancy;  or  in  any  case,  more  than  one  year  after 
disability  ceases, 

noi. 

;fSB7.  Defence  or  counterclaim. 

A  cause  of  action,  u^on  which  an  action  rannot  be  maintained. 
P  prescribed  in  this  title,  cannot  be  effectually  interposed  as  a 
Wence  or  counterclaim. 
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TITLE  UL 

Qeneral  provisioiui. 

Bee.  808.  When  action  deemed  to  be  commenced. 

390.  Attempt  to  commence  action  in  a  court  of  record. 
4U0.  Id.;  In  a  court  not  of  lecoixl. 

401.  Exception,   when  defendaut  is  without  the  State. 

402.  Id.;  when  a  person  entitled,  etc.,  dies  before  limitation  expires. 

403.  Id.;  when  a  p<*i-9on  liable,  etc.,   dies  within  the  Staie. 

404.  In  suits  by  aliens,  time  of  disability  In  case  of  war  to  be  dedud 

405.  Provision   where  judgment  has   been   reversed. 

406.  Stay   by  Injunction,   etc.,    to  be  deducted. 

407.  Certain  actions  by  a  principal,  for  misconduct  of  an  agent,   etc. 

408.  Disability  mt'*-t  erlst  when  rljrht  accrues. 

409.  If  several  disabilities,   no  limitation  until  all  removed. 

410.  ProvlsloQ  when  the  action  cannot  be  maintained  without  a   dema 

411.  Provision  in  caHc  of  Hubmlftsion  to  arbitration. 

412.  Provision  when   oction  is  discontinued,   etc.,   after  answer. 

413.  How  objection   talcen,   under  this  chapter.. 

414.  Cases  to   which   tliis  chapter   applies. 
41B.  Mode  of  computing  periods  of  limitation. 

f  30S.     [.\ni*d,   1877.]      When   action    deemed    to    bo    coi 
menccd. 

An   action     is     commonced    against    a    defendant,    within    t 
meaning  of  any  provision  of  this  act,  whicli  limits  the  time  1 
commencing  an  action,  when  the  .summons  is  served  on  him: 
on  a  co-defendant  who  is  a  joint  contractor,  or  otherwise  unit 
in  interest  with  him. 

Co.    Proc.,   f  09,    am'd. 

§  390.    Attempt  to  eoinnience  action  in  a  conrt  of  recoi 

An  attempt  to  commence  an  action,  in  a  court  of  rf*cord, 
ec^uivalent  to  the  commencement  thereof  against  each  'J<»fendai 
within  the  meaning  of  each  provision  of  this  act,  whiv.'h   limi 
the   time   for   commencing    an   action,    when    the    summons 
delivered,   with  the  intent  that  it  shall   be  actually   served, 
the  sherilT,  or,  where  the  sheriff  is  a  party,  to  a  coroner  of  t 
county,   in   which   that  defendant,   or  one  of  two  or   more  < 
defendants,   who  are  joint  contractors,   or  otherwise   united 
interest  with  him,  resides  or  last  resided;  or,  if  the  defends 
is  a  corporation,  to  a  like  olFicer  of  the  county,  in  which  it 
established  by  law,  or  wherein  its  general  business  is   or  w 
last  transacted,  or  wherein  it  keeps,  or  last  kept,  an  office  I 
the  transaction  of  business.     But  in  order  to  entitle  n   plaint 
to  the  benefit  of  this  section,  the  delivery  of  the  summons  to  j 
officer  must  be  followed,  within  sixty  days  after  the  expiratv 
of  the  time  limited  for  the  actual  commencement  of  the  actic 
by   personal   service   thereof  upon   the   defendant  sought    to 
charged,  or  by  the  first  publication  of  the  summons,  as  a^ain 
that  defendant,  pursuant  to  an  order  for  service  upon    hun 
that  manner. 

Id.,   part  of  §  99,  am'd. 

9  400.    Id.;  In  a  court  not  of  recor«l. 

The  last  section,  excluding  the  provision  requiring  a  public 
tion  or  service  of  the  summons  within  sixty  days,  applies 
an  attempt  to  commence  an  action,  in  a  court  not  of  recor 
where  the  summons  is  delivered  to  an  officer  authorized  to  ser 
the  same,  within  the  city  or  town,  wherein  the  pt^rson  residi 
or  the  corporation  is  located,  as  specified  in  that  section;  pf 
vided  that  actual  service  thereof  Is  made  with  due  diligence^ 
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*}  401.  [Am'd,  1888y  1896.]    ESxeeption,  fTben  defendant  la 
^tboat  the  State. 

If.  when  the  cause  of  action  accrues  ag^ainst  a  person,  he  is 
^ithoot  the  State,  the  action  may  be  commenced  within  the 
"  le  limited  therefor,  after  his  return  into  the  State.  If,  after 
ciuse  of  action  has  accrued  against  a  person,  he  departs  from 
^  State,  and  remains  continuously  absent  therefrom  for  the 
of  one  year  or  more,  or  if,  without  the  knowledge  of  the 
>a  entitled  to  maintain  the  action,  he  resides  within  the  State 
pr  a  false  name,  the  time  of  his  absence  or  of  such  residence 
the  State  under  such  false  name  is  not  a  part  of  the 
p.  limited  for  the  commencement  of  the  action.  But  this 
'>n  does  not  apply,  while  a  designation,  made  as  prescribed 
[wction  four  hundred  and  thirty,  or  in  subdiyision  second  of 
m  four  hundred  and  thirty-two,  of  this  act,  remains  in  force. 

Proc..  I  100.  am'd;   L.  1888.  ch.  408;  L.  1886,  cb.  666.    In  effect  Sept. 
I  UBS.   See  ante.  |  890. 

462.    Id.)  vrben  a  person  entitled,  etc.,  dies  before  llui- 
itltts    expiren. 

a  person,   entitled  to  maintain  an  action,   dies  before  the 

ration  of  the  time  limited  for  the  commencement  thereof, 

the  cause  of  action  suryives,  an  action  may  be  commenced 

his  representative,    after  the  expiration   of   that   time,    and 

thin  tne  year  after  his  death. 

f  102,  am'd. 

J  403.  [Am*d,   1881,  1896.]    Id.)  wlien  a  pernon  Italile,  dies 
^iklM  the  State. 

^e  term  of  eighteen  months  after  the  death,  within  this  state, 

>  person  against  whom  a  cause  of  action  exists,   or  of  a 

»on  who  shall  have  died  within  sixty  days  after  an  attempt 

III  have  b€-f  n  made  to  commence  an  action  against  him  pur- 

Brt  to  the  proTisions  of  section  three  hundred  and  ninety-nine 

this  act,  is  not  a  part  of  the  time  limited  for  the  commence- 

^t  of  an  action  against  his  executor  or  administrator.     If 

in  testamentary  or  letters  of  administration  upon  his  estate 

Mt  issued,  within  this  state,  at  least  six  months  before  the 

ition  of  the  time  to  bring  the  action,  as  extended  by  the 

)ing  provision  of  this  section,  the  term  of  one  year  after 

letters  arc  issued  is  not  a  part  of  the  time  limited  for  the 

?Dcement  of   such  an  action.    The  time  during   which  an 

is  pending  in  a  court  of  record  between  a  person  or  per- 

aod  an  executor  or  administrator,   wherein   the  person  or 

MS  claim  to  recover  from  the  executor  or  administrator  any 

i?y  or  other   property   claimed   by   said    executor   or  admin- 

ttor  to  belong  to  the  estate  of  the  decedent,  or  is  embraced 

J»e  inventory  of  the  assets  of  said  decedent's  estate,  is  not  a 

of  the  time   limited  for  the  commencement   of  an   action 

^8t  an  executor  or  administrator,   for  a  claim   against  the 

ite  of  the  decedent  until  the  final  determination  of  the  action 

5ht  to  recover  said  or  other  property  claimed  by  said  execu- 

,   w  administrator  to  belong  to  said  decedent's  estate: 

^L  Where  the   claim    against   the   estate   of   the   decedent   is 

'ited  by  the   recovery   of  a   judgment  thereon   against  an 

itor  or  administrator  in  an  action  in  a  court  of  record  or 

section  twenty-seven  hundred   and  eighteen   of  this  code, 

trial  on  the  merits. 


«8ee  ante.    8   890. 
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2.  Where  a  legatee  brings  an  action,  or  institutes  a  proceedii 
against  an  executor  or  adminiBtrator  with  the  will  annexed, 
enforce  the   payment  of   a   legacy. 

L.  1891,  ch.  70;  L.  1896,  oh.  807.    In  effect  May  26,  1896. 

i  404.    In  aultff  by  aliens,   time   of  diaablllty  In  case 
■%rsLr  to  be  deducted. 

Where  a  person  is  disabled  to  sue  in  the  courts  of  the  Sta 
by  reason  of  either  party  being  an  alien  subject  or  citizen  ol 
country,  at  war  with  the  United  States,  the  time  of  the  contii 
ance  of  the  disability  is  not  a  part  of  the  time  limited  for  t 
commencement  of  the  action. 

€k>.  Proo.,  §  103,  am'd. 

§  405.    Provision  i^bere  Jn«lirnient   baa  been   reveraedl 

If  an  action  Is  commenced  within  the  time  limited  there* 
and  a  judgment  therein  is  reversed  on  appeal,  without  awardi 
a  new  trial,  or  the  action  is  terminated  in  any  other  inani] 
than  by  a  voluntary  discontinuance,  a  dismissal  of  the  complas 
for  neglect  to  prosecute  the  action,  or  a  final  judgment  up 
the  merits;  the  plaintiff,  or,  if  he  dies,  and  the  cause  of  act! 
survives,  his  representative,  may  commence  a  new  action  1 
the  same  cause,  after  the  expiration  of  the  time  so  limited,  m 
within  one  year  after  such  a  reversal  or  termination. 
Id.,  {  104. 

§  406.    Stay  by  injunction,  etc.,  to  be  deducted. 

Where  the  commencement  of  an  action  has  been   stayed 
injunction,  or  other  order  of  a  court  or  judge,  or  by  tstatutt 
prohibition,  the  time  of  the  continuance  of  the  stay   is    not 
part  of  the  time,  limited  for  the  commencement  of  the  actioii 

Id..  S  lOS;  am'd.     See  §  1923. 

§  407.  Certain  actlonii  by  n  principal,  for  mlscoiidfl 
of  an  amrent,  etc. 

Where  an  injury  results  from  the  act  or  omission  of  a  depi 
or  agent,  the  time,  within  whidl  an  action  to  recover  dama| 
by  reason  thereof,  must  be  conmKMK'ed  by  the  principal,  agaU 
the  deputy  or  agent,  must  be  computed  from  tbe  time,  whell 
judgment  against  the  principal,  for  the  act  or  omission,  is  ft 
recovered  by  the  aggrieved  i)ers'.)n:  and  a  subsequent  revefl 
or  setting  aside  of  the  judgment  does  not  extend  the  tinie. 

§  408.    Disability   niUKt   cxiKt  -n-lien   rl«lit  accrue*. 

A  person  cannot  avail  himself  of  a  disability,  unless  it  exM 
when  his  right  of  action  or  of  entry  accrued. 

Co.  Prsc.,  S   106,   am'd. 

§  409.  If  neveral  dlsabllitleM,  no  limitation  until  i 
removed.  ^ 

AV'here  two   or   more   disabilities   co-exist,    when   the   ri^bt 
action  or  of  entry  accrues,  the  limitation  does  not  attach,  un 
all  are  removed. 
Id..    S   107.    am'd. 

1  4 to.  Provision  M'hen  tbe  action  cannot  be  malntnlm 
^rvlthont  a   demand. 

Where  a  right  exists,  but  a  demand  is  necessary  to  entitle 
person  to  maintain  an  action,  the  time,  within  which  tbe  acti 
must  bi.'  commenced,  must  be  computed  from  the  time,  when  t 
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li^iit   to   make    Uie   demaiitl    i;a   t-oinplott:^;   except   in   one   uf   the 

fuHouin.if  cases: 
1.    M'hero  the  right  jfrows  out  of  the  receipt  or  deteutiou  uf 

money  or  property,  by  im  agent,  trustee,  attorney,  or  other  per- 
»soD  acting  in  a  iiduciary  capacity,  the  time  must  be  computod 

from  the  tim<^,  when  the  person,  having  the  right  to  malie  the 
k.^!maQd,  haia  actual  knowledge  of  the  facts,  upon  which  that 
\  sight  depends. 

2-    Where  there  waa  a  deposit  of  money,  not  to  be  repaid  at 

a  ^ed  time,  but  only  upon  a  si)ecial  demand,  or  a  delivery  of 

^n»onal  property,  not  lo  be  returned,  specifically  or  in  kind. 
4K  a  fixetl  time  or  upon  a  fixed  contingency,  the  time  must  be 

CDfoputed  from  the  demand. 

Mil.  Pro-rfjiion  In  case  of  snbmiMiiion  to  arbltratlott. 

Where  the  persons,  who  might  be  adverse  parties  in  an  action, 
lire  entered  into  a  written  agreement  to  submit  to  arbitration, 
•r  10  refer  the  cause  of  action,  or  a  controversy  in  which  it 
i^t  be  available,  or  have  entered  into  a  written  submission 
f  to  arbitrators;  and  before  an  award,  or  other  determina- 
thereuiK>n,  the  agreement  or  submission  is  revoked,  so  as 
render  it  ineffectufil,  by  the  death  of  either  party  thereto,  or 
.  the  act  of  the  person  against  whom  the  action  might  have 
tHii  brongrht;  or  the  execution  thereof,  or  the  remedy  upon  an 
ajward  or  other  determination  thereunder,  is  stayed  by  injunc- 
tion, or  other  order  procured  by  him  from  a  competent*  court  or 
puh^:  the  time  which  has  elapsed,  between  the  entering  into 
Ihe  written  submission  or  agreement,  and  the  revocation  thereof 
pr  the  expiration  of  the  stay,  is  not  a  part  of  the  time,  limitod 
JBnr  the  commencement  of  the  action. 

5    412.     Pro'vision    "vrlien    action    is    dlacon tinned,    etc., 
after  ananver. 

'  Where  a  defendant  in  an  action  has  interi>osed  an  answer,  in 
support  of  which  he  would  be  entitled  to  rely,  at  the  trial,  upon 
defence  or  counterclaim  .then  existing  in  his  favor,  ihe 
nedy  upon  which  at  the  time  of  the  commencement  of  the 
Ion,  was  not  barred  by  the  provisions  of  this  chapter;  an<l 
complaint  is  dismissed,  or  the  action  is  discontinued,  or 
te«  iu  consequence  of  the  plain  tiff  *s  death;  the  time  which 
:erTened,  between  the  commencement  and  the  termination 
irf  the  action,  is  not  a  part  of  the  time,  limited  for  the  coramonce- 
nent  of  an  action  by  the  defendant,  to  recover  for  the  cause 
•f  action  so  interposed  as  a  defence,  or  to  interpose  tlie  same 
iefence  in  another  action  brought  by  the  same  plaintiff,  or  a 
person  deriving  title  from  or  under  him. 

[   f  413.     How    objection    taken,    nnder    thtn    cbapter. 

■  The  objection,  that  the  action  was  not  commenced  within  the 
itxme  limited,  can  be  taken  only  by  answer.  The  corresponding 
objection  to  a  defence  or  counterclaim  can  be  taken  only  by 
'cply;  except  where  a  reply  is  cot  required,  in  order  to  enable 
the  plaintiff  to  raise  an  issue  of  fact,  upon  an  allegation  con- 
tained in  the  answer. 
0».  Proc.,   part  of  {  74. 

I  414.     CTaikea   to  'vrblch  tbls  cbapter  applien. 

The  provisions  of  this  chapter  apply,  and  constitute  the  only 
tnleft  of  limitation  applicable,  to  a  civil  action  or  special  pro- 
ceeding, except  in  one  of  the  following  cases: 
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1.  A  case,  where  n  different  liniitation  is  specially  prescribeil 
by  law,  or  a  Khorlor  limitatiou  is  prescribed  by  ibe  vvrittei 
contract  of  the  parties. 

2.  A  cause  of  action  or  a  defence  which  accrued  before  th< 
first  day  of  July,  1848.  The  statutes  then  in  force  govern,  will 
respect  to  such. a  cause  of  action  or  defence. 

3.  A  case,  not  included  in  the  last  subdirision,  in  which  i 
person  is  entitled,  when  this  act  takes  effect,  to  commence  ai 
action,  or  to  institute  a  special  proceeding,  or  to  take  any  pro 
ceeding  thei*ein,  or  to  pursue  a  remedy  u^ran  a  judgment,  when 
be  commences,  institutes,  or  otherwise  resorts  to  the  samo 
before  the  expiration  of  two  years  after  this  act  takes  effett 
in  either  of  which  cases,  the  provisions  of  law  applicable  thereto 
immediately  before  this  act  takes  effect,  continue  to  be  so  appli 
cable,  notwithstanding  the  repeal  thereof. 

4.  A  case,  where  the  time  to  commence  an  action  has  expired 
when  tliis  act  takes  effect. 

The  word,  "  action**,  contained  in  this  chapter,  is  to  be  con 
strued,  when  it  is  necessary  so  to  do,  as  including  a  special  pn 
ceeding,  or  any  proceeding  therein,  or  in  an  action. 

I  415.   Mode  of  compatlnip  periods  of  Umltatton. 

The  periods  of  limitation,  prescribed  by  this  chapter,  excep 
as  otherwise  speoially  prescribed  therein,  must  be  compute^ 
from  the  time  of  the  accruing  of  the  right  to  relief  by  actioc 
special  proceeding,  defence,  or  otherwise,  as  the  case  requirei 
to  the  time  when  the  claim  to  that  relief  is  actually  interposo 
by  the  party,  as  a  plaintiff  or  a  defendant,  in  the  particuH 
action  or  special  proceeding. 
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CHAPTER  V, 
Cofflmencement  of  and  Parties  to  an  Action. 

tmi  I.— C«Ba«aMiBeBt  of  aft  Action. 
BTU  1L>  PartlM  U  aa  AellM. 

TITLB  I. 
Ck>mmence]nent  of  an  action. 


Iitkle  1.  Tbe  Bammons  and  accompanying  papers;  peraonal  aerrlce  therMf; 
appeu ranee   of    the  defendant. 

titQt«a  for  peraonal  aerrlce  in  special  casea. 

ARTICLES  FIRST. 


appe 
fiatstl 


I  The  mtmmoiia  and  aeoompanying  paper»;  peraonal  service  thereof  i 

appearance  of  the  defendant, 

ise.  418.  Action  to  be  commenced  by  aummons;  time  when  coart  acquires 

jurladiction. 
41T.  Beqnlaitea  of  summons. 
tiS.  Form  of  summons. 
416.  Service  of  copy  complaint  or  notice  with  aummona;  consequence  of 

failure. 

430.  Cases  where  such  serrlce  must  be  made. 
421.  Appearance   of   defendant. 
4S2.  When  defendant  must  answer  before  time  to  appear  expires. 

423.  Notice  of  no  personal  claim;  effect  of  service  thereof. 

424.  Effect  of  voluntary  appearance. 

425.  Sommons;   when   and   oy  whom  served.    Sheriff's   duty. 

426.  How  personal  service  of  summons  made  upon  a  natural  peraon. 

427.  428.  Id.;  in  certain  cases  of  infancy,  or  lunacy,  etc.,  not  judicially 
declared. 

420.  Id.;  when  delivery  of  copy  to.  lunatic  dispensed  with. 
480.  Dcsi^ation,  by  a  resident,  of  a  person  upon  whom  to  serve  a  sum> 
mons  during  his  absence;  effect  and  revocation  thereof. 

431.  How  personal  service  of  nSimmons  made  upon  a  domestic  corporation. 

482.  Id.;   opon  a  foreign   corporation. 

483.  Service  of  process,   etc.,  to  commence  a  special  proceeding. 

484.  Proof  of  service  of  aniamons,  etc.;  how  made. 

}  410.    Aetlott  to  be  contmenced  by  •nmmonai  time  ifvhen 
^^i^Tt  acQuirea   JurliidlGtion. 

A  civil  action  is  commenced  by  the  service  of  a  summonR 
But  from  the  time  of  the  granting  of  a  provisional  remedy,  thf 
wnrt  acquires  jurisdiction,  and  has  control  of  all  the  subsequent 
Proci»eding8.  Nevertheless,  jurisdiction  thus  acquired  is  condi- 
tional, and  liable  to  be  divested,  in  a  case  where  the  jurisdiction 
w  tbe  court  is  made  dependent,  by  a  special  provision  of  law, 
Bpon  some  act,  to  be  done  after  the  granting  of  the  provisional 
rwiKMiy. 

On-  Proc.,  part  of  %  127.  and  Id.,  §  138. 

i  'HI.  [Ain*d,  1879.]    Requisltea  of  siiniiiionB. 

IV,  summons  must  contain  the  title  of  the  action,  specifying 
the  court  in  vfhich  the  action  is  brought,  the  names  of  the  par- 
"*s  lo  the  action,  and,  if  it  is  brought  in  the  supreme  court,  the 
M""*^  of  the  countj*.  in  which  the  plnintifF  desires  the  trial;  and 
tt  must  be  subscribed  by  the  plaintiff's  attorney:  who  must  add 
to  bis  signature  his  office  address,  specifying  a  place  within  the 
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•^luto  wbero  there  is  a  post-office.     If  in  a  ciiy,  he  must  add  the 
street,  and  the  street  number,  if  any,  or  other  suitable  desiKn^* 
tiou  of  the  particular  locality. 
Go.  Proc.    S    128,    remodelled.    See   ante,    f   65. 

§  418.     [Aiu*tl,  1877.]        Form  of  Mnniiuonn. 

The  summons,  exclusive  of  the  title  of  the  action  and  the  kuIh 
scription,  must  be  substantially  in  the  following  form,  the  blaiik;j 
being  properly  filled: 

**  To  the  above  named  defendant:  You  are  hereby  summoned 
to  answer  the  complaint  in  this  action,  and  to  serve  a  copy  of 
your  answer  on  thp  plaintiff's  attorney  within  twenty  days  after 
ihe  service  of  this  summons,  exclusive  of  the  day  of  service; 
and  in  case  of  your  failure  to  appear  or  answer,  judgment  will 
be  taken  against  you  by  default,  for  the  relief  demanded  in 
the  complaint.     Dated  ." 

The  summons  is  deemed  tlie  mandate  of  the  court. 

See  Go.  Proc.,  §  129. 

{  410.  [Ai»*d«  1870.}  Ser^^'lce  of  copy  complaint  or  notice 
'With   sammona;  conaeanenoe   of  failure. 

A  copy  of  the  complaint  may  be  served  with  the  snmmons. 
If  a  copy  of  the  complaint  is  not  served  with  the  summons,  the 
plaintiff  cannot  take  judgment  by  default^  without  application  to 
the  court,  unless  either  the  defendant  appears,  or  by  a  notice 
is  served  with  the  summons,  stating  the  sum  of  money  for  which 
judgment  will  be  taken,  and  the  case  is  one  embraced  in  tlie 
next  section. 

M.    See  poet,   i  1212.  and  ifj(  422,  479. 

I  420.  [AinL*d,  1877.]  Caeea  ^nrhere  »acl&  Her  vice  miiat  be 
made. 

Judgment  may  be  taken  without  application  to  the  court,  where 
the  complaint  sets  forth  one  or  more  causes  of  action,  each  con- 
sisting of  the  breach  of  an  express  contract  to  pay,  absolutely 
or  upon  a  contingency,  a  sum  or  sums  of  money,  fixed  by  the 
terms  of  the  contract,  or  capiibl"?  of  bein«r  ascertained  therefrom, 
by  computation  only;  or  an  expross  or  implied  contract  to  pay 
money  received  or  disbursed,  or  the  value  of  property  delivereil, 
or  of  services  rendered  by,  to,  or  for  the  use  of,  the  defendant 
or  a  third  person;  and  thereupon  demands  judgment  for  a  som 
of  money  only.  This  section  includes  a  c:ise,  where  the  breaeli 
of  the  contract,  set  forth  in  the  complaint,  is  only  partial ;  or 
where  the  complaint  shows  that  the  amotmt  of  the  plaintifiTu 
demand  has  been  reduced  by  payment,  counterclaim,  or  other 
credit. 

Id.    See  post,    8  1212. 

I  421.     App'^nrnn«*c  of  defendant. 

The  defendant's  api>earance  must  l>e  made  by  serving  upon 
the  plaintiflf's  attorney,  within  twenty  days  after  service  of  the 
sunmions,  exclusive  of  the  day  of  service,  a  notice  of  appearance, 
or  a  copy  of  a  demurrer  or  of  an  nnswer.  A  notice  or  pleading, 
so  served,  must  be  subscribed  by  the  defendam's  nttorney,  who 
must  ;i<bl  to  his  fuirnnture  his  office  ad<lress,  willi  the  particnlnrt 
preKcribed  in  se«'tion  417  of  this  act,  concerning  the  office  address 
of  the  plaintifl"s  attorney. 
See  Rule  9.  05 
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b -4^-JB.  £Aiii'd,  lfei«7.J  Wl&en  defendant  mmit  anavrer  before 
me   to  appear  expires. 

A  defendant,  npon  whom  the  phiintiff  has  seryed,  with  the 
iimons,  a  copy  of  the  complaint,  must  serve  a  copy  of  his 
nirer  or  answer  upon  the  plaintiffs  attorney,  before  the 
iration  of  the  time,  within  which  the  summons  requires  him 
answer.  If  a  copy  of  the  complaint  is  not  so  served,  a  notice 
appearance  entitles  him  only  to  notice  of  the  subsequent  pro- 
"nssB,  nnless  within  the  same  time  he  demands  the  service 
«  copy  of  the  complaint  as  prescribed  in  section  four  hundred 
"  seventy-nine  of  this  act. 

Co.  Proc.,   H  130  AAd  143.       See  H  419,  470. 

)4S3.    rAni.*d,  1H77.]     Notice  of  no  pemonal  claim;  effect 
■er%'lce    thereof. 

Where  a  i>ersonal  claim  is  not  made  against  a  defendant,  a 
\  snbscribed  by  the  plaintifl'^s  attorney,  setting  forth  the 
nl  object  of  the  action,  a  brief  description  of  the  property 
ed  by  it.  If  it  afifects  8i)ecific  real  or  personal  property, 
that  a  personal  claim  is  not  made  against  him,  may  be 
ed  with  the  summons.  If  the  defendant  so  served^  unreason- 
defends  the  action,  costs  may  be  awarded  against  him. 

f  181. 

i  t24.    EflTect  of  volnntfiry  appearance. 

A  Toliintary  gen»»ral  appearance  of  the  defendant  is  equivalent 
Ipervonal  service  of  the  summons  upon  him. 

k,  part  of  i  130. 

^  42Sw  Snmmonn}  ^vlten  and  by  vrhom  served.  Slieriff's 
Fly. 

'The  summons  may  be  served  by  any  person,  other  than  a  party 
the  action,  except  where  it  is  otherwise  specially  prescribed  by 
The  plaintiff's  attorney  may,  by  an  indorsement  on  the 
lons,  fix  a  time  within  which  the  service  thereof 
be  made:  in  that  case,  the  service  cannot  be  made  after- 
s.  Where  a  summons  i.s  deliverod  for  service  to  the  sheriff 
the  county,  wherein  the  defendnnt  is  found,  the  sheriff  must 
e  it,  and  return  it,  with  proof  of  service,  to  the  plaintiff's 
ey,  with  reasonable  diligence. 
\iL,  t  133.  am  d.     See  |  18»5. 

Il -ttS.  [Ant'd,  1879.]  Hovr  porMonnl  Mervlce  of  iinnimonii 
iMde  npon   a   natural   pomon. 

Personal  service  of  ihe  punmions  upon  a  defendant,  beintr  a 
latoRil  i)erson,  must  be  made  by  delivering  a  copy  thereof, 
^thin  the  State,  as  follows: 

\  V  If  the  defendant  is  an  infant,  under  the  ape  of  fourteen 
>»ars.  to  the  infant  in  person,  and  also  to  his  father,  mother  or 
kMrdian:  or,  if  there  is  none  within  the  State,  to  the  nersou 
iiTiag  the  care  and  control  of  him,  or  with  whom  he  resiaes,  or 
&  whose  service  he  is  employed. 

2.  If  the  defendant  is  a  person  judicially  declared  to  be  incom- 
^nt  to  manage  his  affairs,  in  consequence  of  lunacy,  Idiocy, 
If  hat.itual  drunkenness,  and  for  whom  a  committee  has 
^n  .nppointed,  to  the  committee,  and   also  to  the  defendant  in 

Krwn. 

3.  If  the  action  is  against  a  sheriff,  for  a  cause  sperifiod  in 
wtion  one  hundred  and  fifty-eight  of  this  act,   by  delivering  it 
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to  the  defendant  in  person,  or  to  his  under-shoriff  in  person, 
at  the  office  of  the  sheriff  during  the  hours  when  it  is  requir 
by  law   to  be   kept  open,  to  a  deputy-sheriff  or  a  clerli   in  t 
employment  of  the  sheriff,  or  other  person  in  charge  of  the  offii 

4.   In  any  other  case,  to  the  defendant  ip  person. 

Oo.  Proc.,  f  184,  aubd.  2,  3,  and  4.    See  §f  427-9,  1765,  post. 

S  427.    Id.;  in  certain   cases   of  Infancy,   or  Innney,   et> 
not    Judicially    declared. 

If  the  defendant  is  an  infant  of  the  age  of  fourteen  years, 
upwards,  or  if  the  rourt  has,  in  its  opinion,  reasonable  grova 
to  believe,  that  the  defendant,  by  reason  of  habitual  drunkennei 
or  for  any  other  cause,  is  mentally  incapable  adequately  to  pi 
tect  his  rights,  although  not  judicially  declared  to  be  incompete 
to  manage  his  affairs,  the  court  may,  in  its  discretion,  with 
without  an  application  therefor,  and  in  the  defendant's  intere 
make  an   order,   requiring  a  copy   of  the  summons  to   be  al 
delivered,  in  behalf  of  the  defendant,  to  a  person  designated 
the  order,  and  that  service  of  the  summons  shall  not  be  deem< 
complete,  until  it  is  so  delivered. 

§   428.     The   same. 

In  a  case  specified  in  subdivision  first  or  second  of  sectii 
four  hundred  and  twenty-six  of  this  act,  where  the  eonrt  hi 
in  its  opinion,  reasonable  ground  to  believe  that  the  interest 
the  person,  other  than  the  defendant,  to  whom  a  copy  of  t] 
summons  has  been  delivered,  is  adverse  to  that  of  the  defendai 
or  that,  for  any  reason,  he  is  not  a  fit  person  to  protect  t 
rights  of  the  defendant,  it  may  likewise  make  an  order,  as  pi 
scribed  in  the  last  section.  In  a  case  specified  in  subdivisv 
second,  the  court  may,  as  a  part  of  the  same  order,  or  by 
separate  order,  made  in  like  manner  and  upon  like  ground, 
any  stage  of  the  action,  appoint  a  special  guardian  ad  Iiw 
to  conduct  the  defence  for  the  incompetent  defendant,  to  il 
exclusion  of  the  committee,  and  with  the  S5ime  powers,  ai 
subject  to  the  same  liabilities,  as  a  committee  of  the  property. 

§  420.  Id.)  when  delivery  of  copy  to  Inuatic  dlNi>ens4 
with. 

"Where  the  defendant  has  been  judicially  declared  to  be  incoj 
petent  to  manage  his  affairs,  In  consequence  of  lunacy,  and 
appears  satisfactorily  to  the  court,  by  affidavit,  that  the  deliv?i 
of  a  co]>y  of  the  sun;inon8  to  him.  in  person,  will  tend  to  aggr 
vate  his  disonler.  or  to  lessen  the  probability  of  his  rocovor 
the  court  may  make  an  order,  diaponsing  with  such  deliver 
In  that  caHC  a  delivery  of  a  copy  of  the  summons,  to  a  coi 
mittee  duly  appointed  for  him,  is  sufficient  personal  service  up( 
the  defendant. 

I  480.  [Ani*d»  1880.]  Designation,  by  a  resident,  of  a  pei 
son  npon  frhom  to  serve  a  summons  darinjar  his  absene 
effect  and  revocation  thereof. 

A  resident  of  the  state,  of  full  age,  may  execute,  under  b 
hand,  and  acknowledge,  in  the  manner  required  by  law  to  entil 
a  deed  to  be  recorded,  a  written  designation  of  another  residei 
of  the  state,  as  a  person  upon  whom  to  serve  a  summons,  or  ai 
process  or  other  pai>er  for  the  commencement  of  a  civil  sjied 
proceeding,  in  any  court  or  before  any  officer,  during  the  absent 
from  the  state  of  New  York  of  the  iHM's<m  making  the  design 
tlon;  and  may  file  the  same,  with  the  written  consent  of  tl 
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person  so  designated,  executed  and  acknowMged  in  the  same 
■anner.  in  the  office  of  the  clerk  of  the  county,  where  the  person 
Mkinp  the  desijiruation  resides.  The  desij^nation  must  specify 
lie  oecnpation.  or  other  proiier  addition,  and  the  residence  of  the 
^enoD.  making  it,  and  also  of  the  person  desijfuated;  and  it  re- 
ins in  force  during  the  period  specified  therein,  if  any ;  or,  if  no 
iod  is  specified  for  that  purpose,  for  three  years  after  the 
thereof.  But  it  is  revoked  earlier,  by  the  death  or  legal 
ompeteney  of  either  of  the  parties  thereto:  or  by  the  filing  of  a 
fctocation  thereof,  or  of  the  consent,  executed  and  acknowledged 
lifto  manner.  The  clerk  must  file  and  record  such  a  designA- 
Hbu  consent,  or  revocation;  and  must  note,  upon  the  record  of 
[ffcp  original  deBignation,  the  filing  and  recoi-ding  of  a  revo^rntion. 
[Vhile  the  designation  remains  in  force,  as  proscribed  in  thin 
^tioQ,  a  summons,  or  any  process  or  other  paper  for  the  com- 
^ment  of  a  civil  special  proceeding,  against  the  person  mnk- 
it,  in  any  court  or  before  any  officer,  may  be  served  upon  the 
on  so  designated,  in  like  manner  and  with  like  effect,  as  if  it 
[irere  served  j»ersonally  upon  the  person  miiking  the  designation, 
«»hiithstanding  the  return  of  the  latter  to  the  state  of  New  York. 
Liai^eh.SM.    In  effect  Sept.  1, 1889. 

[  S  431.    Hoi^  perMoiittl  service  of  nammons  made  upon  » 
f4emeetle    corporation. 

Personal  service  of  the  summons  upon  a  defendant,  being  a 
iwmpfitie  corporation,  must  be  made  by  delivering  a  copy  thereof, 
j within  the  State,  as  follows: 

1.  If  the  action  is  against  the  mayor,  aldermen,  and  com- 
■tooalty  of  tlie  city  of  New- York,  to  the  mayor,  comptroller,  or 
iCDimsel  to  the  corporation. 

2.  If  the  action  is  against  any  other  city,  to  the  mayor,  treas- 
ww.  counsel,  attorney,  or  clerk:  or,  if  the  city  lacks  either  of 
uywe  officers,  to  the  officer  performing  corresponding  functions, 
Mrfer  another  name. 

3.  In  any  other  case,  to  the  president  or  other  head  of  the 
.jwporation,  the  secretary  or  clerk  to  the  corporation,  the  cashier, 
|t«  treasurer,  or  a  director  or  managing  agent. 

i432.  [Am'd,  1877, 1003.]    Id.(  npon  a  forelarn  corporation. 

Personal  service  of  the  summons  upon  a  defendant,  being  a 
fw^iim  corporation,  must  be  made  by  delivering  a  copy  thereof, 
vithin  the  state,  as  follows: 

1.  [Am'd,  1903.]  To  the  president,  vice-president,  treasuror, 
iwixtant  treasurer,  secretary  or  assistant  secretary;  or,  if  the 
*wporation  lacks  either  of  those  officers,  to  the  officer  performing 
torrPKponding  functions,  under  another  name. 

2.  To  a  person  designated  for  the  purpose  by  a  writing,  und<'r 
i^  seal  of  the  corporation,  and  the  signature  of  its  president, 
^fi'v-prpsident.  or  other  acting  head,  accompanied  with  the  writ- 
t"i  constnit  of  the  person  designated;  and  filed  in  the  office  of 
tij«»  secretary  of  state.  The  designation  must  specify  a  place, 
*itbin  the  state,  as  the  office  or  residence  of  the  person  desig- 
ned; and,  if  it  is  within  a  city,  the  street,  and  street  number, 
}f  >ny,  or  other  suitable  designation  of  the  particular  locality. 
n  remains  in  force  until  the  filing  in  the  same  office  of  a  written 
fTooation  tiereof,  or  of  the  consent,  executed  in  like  manner; 
l"it  the  person  designated  may,  from  time  to  time,  chancre  the 
plaoi»  specified  as  his  office  or  residence,  to  some  other  place 
witiiin  the  state,  by  a  writing,  executed  by  him,  and  filed  in  like 
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manner.  The  secretary  of  state  may  require  the  execution  ol 
any  instrument,  specified  in  this  section,  to  be  authenticated  as 
he  deems  proper,  and  he  may  refuse  to  file  it  without  such  an 
authentication.  An  exemplified  copy  of  a  designation  so  filed, 
accompanied  with  a  certificate  that  it  has  not  been  revoked,  is 
presumptive  evidence  of  the  execution  thereof,  and  conclusive 
evidence  of  the  authority  of  the  officer  executing  it. 

3.  If  such  a  designation  is  not  in  force,  or  if  neither  the  person 
designa«ted,  nor  an  oflScer  specified  in  subdivision  first  of  this 
section,  can  be  found  with  due  diligence,  and  the  corporation  has 
property  within  the  state,  or  the  cause  of  action  arose  therein; 
to  the  cashier,  a  director,  or  a  managing  agent  of  the  corpora- 
tion, within  the  state. 

Co.  Proo.,  1184,  part  of  subd.  1,  and  L.  I85S,  oh.  379,  if  1-8;  L.  1906,  ch.  811.    In  effed 
Hay  5, 190B. 

§  4«I3.  Service  of  process^  etc.,  to  commence  a  spectml 
proceedinfsr. 

The  provisions  of  this  article,  relating  to  the  mode  of  service 
of  a  summons,  apply  likewise  to  the  service  of  any  process  or 
other  paper,  whereby  a  special  proceeding  is  commenced  in  a 
court,  or  before  an  officer,  except  a  proceeding  to  punish  for 
contempt,  and  except  where  special  provision  for  tne  service 
thereof  is  otherwise  made  by  law. 
See  L.  1865,  cb.  279,  I  4  (8  Edm.  eSS).    See  H  425,  2000. 

S  434.  Proof  of  service  of  •niiiinonB,  etc.|  bovr  lua^ie. 

Proof  of  service,  as  prescribed  in  this  article,  must  be  made 
by  affidavit,  except  as  follows: 

If  the  service  was  made  by  the  sheriff,  it  may  be  proved  by 
his  certificate  thereof. 

2.  If  the  defendant  served  is  an  adult,  who  has  not  been  judi- 
cially declared  to  be  incompetent  to  manage  his  affairs,  the 
service  may  be  proved  by  a  written  admission,  si^^ned  by  him, 
and  either  acknowledged  by  him,  and  certified  in  like  mannd^ 
as  a  deed  to  be  recorded  in  the  county,  or  accompanied  with 
the  affidavit  of  a  person,  other  than  the  plaintiff,  showing  that 
the  signature  is  genuine. 

A  certificate,  admission,  or  affidavit  of  service  of  a  summons, 
must  state  the  time  and  place  of  service.  A  written  admission 
of  the  service  of  a  summons,  or  of  a  paper  accompanying  the 
same,  imports,  unless  otherwise  exp;'08sly  stated  therein,  or 
otherwise  plainly  to  be  inferred  from  its  contents,  that  a  copy 
of  the  paper  was  delivered  to  the  person  signing  the  admission. 

Sabftitote  for  portloiui  of  Go.  Proc..  i  188.  See  Bale  18. 
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ARTICLB   SECOND. 

I  Hiibstitutes  for  personal  service  in  special  cases. 

I  43r*.  Order  for  service  of  summons  upon  defundaiit  restdlog  in  this  State, 
Qpi»n  wbat   prc»of  to  bo  raado. 
45*.  How  »«?rTlc«»  must   be  made. 
CT.  Papers  to  be-  flh»d;  proof  of  Bervlce. 
138.  Cases  lu   wtilch   service   of  summons  by   publicatioD,    etc.,    may   he 

ordert^ 

t9.  Papers   upon   which   ord<»r  for  publication  may  b-?  made. 
1I&.  By  whom  order  may  be  made;  contents  of  order. 
[Ul.  When   publication    ron«t  be  commenced;  when   serrice  dtH.'mi'd  com- 
.  plete. 

'.MS.  Papers  to  be  filed;  notice  to  defendant, 
ttl  Id.:  wb<^n   serrice  is  made  without  the  State. 
B  *W-  Proof  of  jMTTice. 
iC.  Di>fendant  wh«»n  allowed  to  defend. 

[Ajn'd,    18K0.]     Order    for   service   of   mimmons    upon 
i^ant   residlner    lu  tl&lM  State,   upon   f«'hnt   proof    to  be 

^re  a  summons  is  issued  in  any  court  of  record,  an  ord(M* 

.pa  service   thereof,  upon  a  defendant  residing  within   the 

nuiy    be  made    by    the    court,  or  a  judge    thereof,  or  the 

ty  judge   of   the  county  where  the  action   is  triable,   upon 

factory  proof,  by  the  affidavit  of  a  person,  not  a  party  to 

itPiion,  or  by  the  return  of  the  sheriff  of  tlio  county  where 

dt-fendant  resides,  that  proper  and  diligent  effort  has  been 

to  seive  the  summons  upon  the  defendant,   and  that  tb.-? 

of  bis  sojourn  cannot  be  ascertained,   or  if  he  is  wHh'i 

I  State,  that  he  avoids  service,  so  that  personal  service  cannot 

made. 

Nor  L.  1S53,   ch.  511  (4  Edm.  589);  L.  1880,  ch.  535.    See  §  638,  post. 

'^m.  [Ain'd.  1800.]    Ho'cv  aervlee  mnst  be  made. 

fke  order  mast  direct,  that  the  service  of  the  summons  be 
ie,  by  leaving  a  copy  thereof,  and  of  the  order,  at  the  resi- 
|ce  of  the  defendant,  with  a  person  of  proper  age,  if  upon 
iMttble  applicatloD,  admittance  can  bo  obtained,  and  such 
p»  found  who  will  receive  it:  or,  if  admittance  cannot  be 
[■btained,  nor  such  a  person  found,  by  affixing  the  same  to 
[wter  or  other  door  of  the  defendant's  residence,  and  by 
wing  another  copy  thereof,  properly  inclosed  in  a  post-paid 
iRier,  addresKed  to  him,  at  his  place  of  residence,  iii  the  i)ost- 
■^  at  the  place  where  he  resides;  or  upon  proof  being  made 
•Mavits  that  no  such  residence  can  be  found,  service  of  the 
imons  raav  he  made  in  such  manner  as  tlie  court  may  direct. 
tRof  L.  1S53.  ch.  511,  am'd;  L.  1896,  ch.  062.    In  effect  May  12.  1896. 

^7.  Paper*    to    be    filed;    proof    of    nervioe. 

ft*  order,  and  the  papers  upon  which  it  was  granted,  must 
ifiied,  and  the  service  must  be  maje,  within  ten  days  after 
fOrtcr  is  granted;  otherwise  the  order  becomes  inoperative. 
i  filing  an  affidavit,  showing  service  according  to  the  order 
l^mmon^v  is  deemed  served,  and  the  same  proceedings  may 
taken  therenijon,  as  if  it  had  been  served  by  publication,  pur- 
BJt  to  an  order  for  that  purpose,  made  as  prescribed  in  the 
«  iection- 

tK.  [.4in*d,  1870,  1884,  1800.]  Canes  in  which  service  of 
taonn  by  pablication,  etc*.,  may  be  ordered. 

n  order  directing  the  service  of  a  summons  upon  a  defendant, 
boat  the  State,  or  by  publication,  may  be  made  in  either  of 
following  cases: 
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1.  Where  the  defendant  to  be  served  i«  a  loreip  corporati^ 
or,   being  a  natural  person,   is  not  a  resident  of  tHe  state; 
where,  after  diligent  inquiry,  the  defendant  remams  unknown 
the  plaintiff,  or  the  plaintiff  is  unable  to  ascertain  whether  i 
defendant  is  or  is  not  a  resident  of  the  state. 

2.  Where  the  defendant,  being  a  resident  of  the  state,  nas 
parted  therefrom,  with  intent  to  defraud  his  ^editors,  or  to  av 
the  service  of  a  summons;  or  keeps  himself  concealed  then 

w^ith  like  intent.  ,  ,  _  -j     *     *  . 

3.  Where  the  defendant,  being  an  adult,  and  a  resident  of 
state,  has  been  continuously  without  the  state  of  New  Xj 
more  than  six  months  next  before  the  granting  of  the  oti3 
and  has  not  made  a  designation  of  a  person,  upon  whom 
serve  a  summons  in  his  behalf,  as  prescribed  in  section  r< 
hundred  and  thirty  of  this  act;  or  a  designation  so  made 
longer  remains  in  force;  or  service  upon  the  person  so  desi^na 
cannot  be  made  within  the  state,  after  diligent  effort. 

4.  Whore  the  complaint  demands  judgment  annuUing  a  n 
riage,  or  for  a  divorce,  or  a  separation.  ^   .^   ^  ^^     ,  ^      . 

5.  Where  the  complaint  demands  judgment,  that  the  defend 
be  excluded  from  a  vested  or  contingent  interest  in  or  hen  uj^ 
specific  real  or  personal  property  within  the  state;  or  that  «1 
an  interest  or  lien  in  favor  of  either  party  be  enforced,  re^nlal 
defined,  or  limited;  or  otherwise  affecting  the  title  to  such  pi 

erty. 

6.  Where  the  defendant  is  a  resident  of  the  state  or  a  domei 
corporation;  and  an  attempt  was  made  to  commence  the  ad 
against  the  defendant,  as  required  in  chapter  fourth  of  this  \ 
before  the  expiration  of  the  limitation  applicable  thereto  as  fi 
in  that  chapter;  and  the  limitation  would  have  expired,  wit 
sixty  days  next  preceding  the  application,  if  time  had  not  b 
extended  by  the  attempt  to  commence  the  action. 

7.  Where  the  action  is  against  the  stockholders  of  a  corpi 
tion,  or  joint-stock  company,  and  is  authorized  by  a  law  of 
state,  and  the  defendant  is  a  stockholder  thereof.     When  a  c 
of  the  summons  is  required  by   subdivision  first  or  subdivli 
second  of  section  four  hundred  and  twenty-six  of  this  act,  of 
section  four  hundred  and  twenty-nine  of  this  act,  to  be  deliv* 
to  a  person  other  than  the  defendant,  an  order,  directing  the 
vice  of  a  copy  of  the  summons  upon  such  person  without 
state,  or  by  publication,  may  be  made  as  prescribed  in  this  ' 
tion,  as  if  such   person   was  the  defendant  in   the   action, 
upon  a  verified  complaint  and  the  same  proof  with  respect  to  t 
person,  as  is  required  in  the  next  succeeding  section  with  rea^ 
to  a  defendant.     And  sections  four  hundred  and  forty  to  J 
hundred  and  forty-four  both  inclusive,  apply  to  the  proceed] 
in  like  manner  as  If  such  person  was  a  defendant. 

8ab«<ltuteforCk>.Pzo«.,ill6;iria84,oli.890;L.  1890,o1l8O1.   In  effect  Sqput, 

§  438.  [Am'd,  1878.]     Papem  npon   nrhlch  order  for  p«| 
cation  may  be  made. 

The  order  must  be  founded  upon  a  verified  complaint,  show 
a  sufliciont  cause  of  action  against  the  defendant  to  be  sen 
and  proof  by  affidavit  of  the  additional  facts  required  by 
last  section:  and  also,  where  the  application  is  made  upon 
ground  that  the  defendant  is  a  foreign  coriwratlon,  or  no< 
resident  of  the  State,  or  in  a  case  specified  in  subdivision  fom 
fifth,  or  seventh  of  the  last  section,  that  the  plaintiff  has  bi 
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«bl  bo  Duable,  with  due  diligence,  to  make  personal  serrioe 
the  BommouH. 

Om  Pxoe.,  i  1». 

4I4K  [Aai'd,  18^9.]    By  ^vhom  order  may  be  madei  con- 
•f  order*    ** 

order  may  be  made  by  a  judge  of  the  court,  or  the  county 

of  the  county  where  the  action  is  triable.     It  must  direct 

service  of  the  summons,  upon  the  defendant  named  or  de- 

in    the   order,    be   made   by   publication   thereof   in   two 

ipers,  designated  in  the  order  as  most  likely  to  give  notice 

defendant,  for  a  specified  time,  which  the  judge  deems 

knable,  not  less  than  once  a  week  for  six  successive  weeks; 

jit  the  option  of  the  plaintiff,  by  service  of  the  summons,  and 

fa  copy  of  the  complaint  and  order,  without  the  State,  upon 

defendant  persohally,  and  if  he  is  an  infant  under  the  age 

m  years,  also  upon  the  person  with  whom  he  is  sojourn- 

or,  if  the  defendant  is  a  corporation,  upon  an  oliicer  thereof, 

"led  in  section  four  hundred  and  thirty-one  or  four  hundred 

thirty-two  of  this  act.     It  must  alfio  contain,  either  a  direc- 

tkat,   on   or  before   the  day   of  the  first   publication,   the 

itiif  deposit  in  a  specified   post-office,  one  or  more  sets  of 

of  the  summons,  complaint,  and  order,  each  contained  in 
?nrely  closed  post-paid  wrapper,  directed  to  the  defendant, 
place  specified  in  the  order:  or  a  statement  that  the  judge, 

satisfied,  by  the  affidavits  upon  which  the  order  was 
tted,   that    the   plaintiff   cannot,    with    reasonable   diligence, 

lin  a  place  or  places,  where  the  defendant  would  probably 
!Te  jaatten*    transmitted   through    the    post-office,    dispenses 

the  deposit  of  any  papers  therein. 

IS69.   cit.   195. 

441.   [Am'd,   1877.]       ^IVben    publication    mast    be    corn- 
need)  ^vlieii  service  deemed  complete. 

first   publication    in    each    newspaper    designated    in    the 

r,  or  the  service  upon  the  defendant  without  the  State,  must 

made  withir>  three  months  after  the  order  is  granted.     For 

purpose  of  reckoning  the  time  within  which  the  defendant 

appear  or  answer,  service  by  publicatio:  is  complete  upon 
day  .  •  the  last  publication,  pursuant  to  the  order;  and 
i<*  mad.>  without  the  State  is  complete  upon  the  expiration 

ifter  of  a  time  equal  to  that  prescri^d  for  publication. 

1442.  [Am'd,  1877.]     Papers  to  be  Hied;  notice  to  def end- 
it 

^*hero  service  is  made  by  publication,  the  summons,  complaint, 
ordtr.   and   the   papers   upon   which   the   order   was    made, 
-  be  filed  with  the  clerk,  on  or  before  the  day  of  the  first 
yieation:  and  a  notice,  subscribed  by  the  plaintiff's  attorney, 
'  dir^ctod    onlv  to  the  defendant  or  defendants  to   he  thus 
ed.  Buhatantially   in   the   following   forru,   the  blanks   being 
't\j  filled  up,  must  be  subjoined  to,  and  published  with  the 
ns; 
•wport.  H  1541.  1774. 

"To  :    The  foregoing  summons  is  served  apon  you, 

7  imbUcation,  pnrsnant  to  nn  order  of  "  (naming 

tie  judge  and  his  official  title),  '*  dated  the  day 

rt  .  18      ,  and  filed  with  the  complaint,  in  th« 

•ft<*  of  the  clerk  of  at  •" 
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I  448.   [Am'd,   1877.]    ld.|   wlken   service   In   maa^^    yn-itUi 
the  State. 

Where  service  is  innde  without  the  State,  the  pnperu  sped 
in  the  last  section  in:i8t  be  previously  filed;  and  a  notice  m 
be  served  with  the  summons,  in  all  respecj.s  like  the  no< 
required  by  the  last  section,  except  that  the  words,  **  with 
the  State  of  New- York ",  must  be  substituted  for  the  woi 
"  by  publication". 

S  444.  Proof  of  nervtce. 

Proof  of  the  publication  of  the  summons  and  notice    must 
made  by  the  affidavit  of  the  printer  or  publisher,  or  his   foren 
or   principal   clerk.     Proof  of   deposit   in   the   post-oftiee,    or 
ilelivery,  of  a  paper  required  to  be  deposited  or  delivere«l   by  : 
provisions  of  this  article,  must  be  made  by  the  affidavit  of  1 
person,  who  deposited  or  delivered  it. 

Go.  Proc,  S  188,  mabA.  8. 

§  446.  [Am'df  1877.]    Defendnnt  Tvlien  allowed  to    defei 

Where  the  summons  is  served,  pursuant  to  an  order  ma 
as  prescribed  in  this  article,  and  the  defendant  so  served  d< 
not  api)ear;  he  or  his  representative,  on  application  and  sufficu 
cause  shown,  at  any  time  before  final  judgment,  must  bo  allow 
to  defend  the  action;  and,  except  in  an  action  for  divorce, 
wherein  the  contrary  is  expressly  prescribed  by  law,  the  defa 
ant,  or  his  representative,  must,  in  like  manner,  upon  ga 
cause  shown,  and  upon  just  terms,  be  allowed  to  defend,  ati 
final  judgment,  at  »iny  time  within  one  year  after  per&onal  » 
vice  of  written  notice  thereof;  or,  if  such  a  notice  has  not  be 
served,  within  J3oven  years  after  the  filing  of  the  judginont-n 
If  the  def<'nce  is  successful,  and  the  judgment,  or  any  pt 
thereof,  has  been  collected  or  otherwise  enforced,  such  restit 
tion  may  thereujwn  he  compelled,  as  the  court  directs;  bat  t 
title  to  property,  sold,  to  a  purchaser  in  good  faith,  pursu« 
to  a  direction  contained  in  the  judgment,  or  by  virtue  of  i 
execution  issued  upon  the  same,  shall  not  be  affected  thereby, 

Id.,  purt  of  i   llWt.     .V>e  §   1557,  BUbd.  1. 

108 


je  5.  t.  2»  &.  1  FAiiTIES.  §§  44(Wo 

'  TITLE  II. 

Parties  to  an  action. 

Iitkls  I.  Parties  generallf. 

2.  Parties  severally  liable. 

3.  Parties  prosecuting  and  def ending  as  poor  pertons. 

4.  Infant  plalotlffs  and  defendantB. 

ARTICLE   FIRST. 

Parties  generally. 

446.  Wbo  may  be  joined  aa  plainttllM. 

447.  Id.;  as  defeodanis. 

448.  Parties    united    In    Interest,    when   to   be  Joined;   when   one   or   more 
may  sue  or  defend  for  the  whole. 

449.  Party  In  interest  to  sue.     Trustee,  etc.,  may  sue  alone. 

450.  When  married  woiiuin  is  a  party. 

451.  When  defendant  or  his  name  la  unknown. 

452.  Whan   court   to  decitle   euntrurersy   or   to   order   other  parties  to   be 
bronght  In. 

468.  Sapplemental  sumiuoiig. 

I  446.  IMTlio  may  lie  Joined  an  plaintiffs. 

All  persona  having  an  interest  in  the  snlgect  of  the  actimi,  and 
I  ohtaininfT  the  Judgment  demanded,  nniy  be  joined  as  plaintiffs, 
cctpt  as  otherwise  expressly  prescribed  in  this  act. 

CflL'  Proc.,    i  117. 

I  447.     [Am*d,  lOOl.]    Idemj  aa  defendants. 

I  Anj  person  may  be  made  a  defendant  who  has  or  claims  an 
mrerest  in  the  controversy  adverse  to  the  plaintiff,  or  who  is  a 

iKft'ejMUiry  party  defendant,  for  the  complete  determination  or 
settlement    of    a   question   involved  therein,   except    ns   otherwise 

ifxpressly  prescribed  in  this  act.  In  any  action  broiiju'ht,  aff(^ct- 
inj?  real  estate  upim  which  the  people  of  the  state  of  New  York 
hare  or  claim  to  have  a  lien,  under  tb-*  trasfer  tax  act,  the  said 
pw>ple  of  the  state  of  New  York  may  be  made  a  party  defendant, 
in  the  same  manner  as  a  private  person.  In  such  a  case  the  sum- 
ftoQs  must  be  served  on  the  attorney-general,  who  may  appear  in 
khalf  of  the  people. 

Id.,  part  of  i  118;  L.   1901,  ch.  flOO.    In  effect  S  pt.  1,  1001. 

f  44(4.  Partle*  nntted  In  interent,  'W'lien  to  be  Joined f  'vrhen 
•ae  «r  more  may  Mue  or  defend  for  the  Trhole.* 

Of  the  parties  to  the  action,  those  who  are  united  in  interest 
must  be  joined  as  plaintiffs  or  defendants,  except  as  otherwise 
«preKsly  prescribed  in  this  act.  But  if  the  consent  of  any  one, 
»ho  oQght  to  be  joined  as  a  plaintiff,  cannot  be  obtained,  he 
nay  b«*  made  a  defendant,  the  reason  therefor  being  stated  in 
the  complaint.  And  where  the  question  is  one  of  a  common  or 
jeneral  interest  of  many  persons;  or  where  the  persons,  who 
nifht  be  made  parties,  are  very  numerous,  and  it  may  be  imprac- 
ticable to  bring  them  all  before  the  court,  one  or  more  may  sue 
or  defend  for  the  benefit  of  all. 

U.,  f  il«,  am*d. 


•  See  S  1919,  poat. 
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S  449.  [Am'd,  1877.]  Party  in  intereat  to  ane.  T*rast« 
etc.,  may  ane  alone. 

Ever  J'  action  must  be  prosecuted  in  the  name  of  the  real  pa; 
in  interest,  except  that  an  executor  or  administrator,  a  trustee 
an  express  trust,  or  a  person  expressly  authorized  by  statu 
may  sue,  without  joining  with  him  the  person  for  whose  beai 
the  action  is  prosecuted.  A  person,  with  whom  or  in  whose  nao 
a  contract  is  made  for  the  .benefit  of  another,  is  a  trustee  of 
express  trust,  within  the  meaniiig  of  this  section. 

Id.,  part  of  fi  111,  end  all  of  f  113. 

§  4SO.  [Am'd,  1877,  187»,  1880.]     Wlien  married  iPvonAxi 
a  party. 

In  an  action  or  special  proceeding  a  married  woman   appea 
prosecutes  or  defends  alone  or  joined  with  other  parties    as 
she  was  single.    It  is  not  necessary  or  proper  to  join  her  husba 
with  her  as  a  party  in  any  action  or  special  proceeding  affecti 
her  separate  property.    The  husband  is  not  a  necessary  or  prop 
party  to  an  action  or  special  proceeding  to  recover  dama^^es 
the  person,  estate  or  character  of  his  wife,  and  all   sums   th 
may  be  recovered  in  such  actions  or  special  proceedings  shall 
the  separate  property  of  the  wife.    The  husband  is  not  a  nect 
sary  or  proper  party  to  an  action  or  special  proceeding  to  recoT 
damages  to  the  person,  estate  or  character  of  another  on  acoou 
of  the  wrongful  acts  of  his  wife  committed  without   his   ins' 
gation. 

L.    1890,  cb.   2^8. 

f  461.  [Am'd,  1879.]  IVhen  defendant  or  hlM  nante  ia  ui 
knoirn. 

Where  the  plaintiff  is  ignorant  of  the  name  or  part  of  the  nan 
of  a  defendant,  he  may  designate  that  defendant,  in  the  sue 
mons:  and  in  any  other  process  or  proceeding  in  the  action,  1 
a  fictitious  name,  or  by  as  much  of  his  name  as  is  known,  addii 
a  description,  identifying  the  person  intended.  Where  the  plaii 
tiff  demands  judgment  against  an  unknown  person,  he  ma 
designate  that  person  as  unknown,  adding  a  description,  tendii 
to  identify  him.  In  either  case  the  person  intended  is  thoreupc 
regarded  as  a  defendant  in  the  action,  and  as  snlRcientl 
described  therein,  for  all  purposes  including  service  of  the  snn 
mons,  as  prescribed  in  article  second  of  the  last  title.  When  tt 
name,  or  the  remainder  of  the  name,  or  the  person,  become 
known,  an  order  must  be  made  by  the  court,  upon^  such  notit 
and  such  terms  as  it  prescribes,  that  the  proceedings  alread 
taken  be  deemed  amended,  by  the  insertion  of  the  true  nami 
in  place  of  the  fictitious  name  or  part  of  name,  or  the  desigai 
tion  as  an  unknown  person;  and  that  all  subsequent  proceeding 
be  taken  under  the  true  name. 

Substitute  for  Oo.  Proc.,  |  175.  and  portion  of  S  136. 

I  4S2.  fAmM,  1901.]  Wlien  court  to  decide  contro-rero 
or  to  order  other  partlen  to  be  brounrht  In. 

The  court  may  determine  the  controversy,  as  between  the  pai 
ties  before  it,  where  it  can  do  so  without  prejudice  to  the  right 
of  others,  or  by  saving  their  rights;  but  where  a  complete  deter 
mination  of  the  controversy  cannot  be  had  without  the  preseno 
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if  other  parties,  the  court  must  direct  them  to  be  brought  in. 
Ind  where  a  person,  not  a  party  to  the  action,  has  an  interest 
the  subject  thereof,  or  in  real  property,  the  title  to  which  may 
any  manner  be  affected  by  the  judgment,  or  in  real  property 
injury  to  which  the  complaint  demands  relief,  and  makes  ap- 
ieition  to  the  court  to  be  made  a  party,  it  must  direct  him  to 

brought  in  by  the  proper  amendment. 
To.  Proc..  par*  of  i  122,  am'd;  L.  1901,  ch-.  512.     In  effect  Sept.  1.  1901. 


I  463.  [Am'd,  1M77.]    Supplemental  anniniOBa. 

Where  the  court  directs  a  new  defendant  to  be  brought  in,  and 
order  i8  not  made  upon  his  own  application,  a  supplemental 
tmons  mast  be  issued,  directed  to  him,  and  in  the  same  form 
in  original  summons;  except  that,  in  the  body  thereof,  it  must 
[aire  the  defendant  to  answer  the  original  or  the  amended 
iplaint,  and  the  supplemental  complaint,  or  either  of  them  as 
case  requires.  And  each  provision  of  this  chapter,  relating 
personal  serrice,  or  a  substitute  for  personal  service  of  an  orig- 
'  sommons,  applies  to  such  a  supplemental  summons. 
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ARTICL.B  SECOND. 

Parties  severally  liable. 

Bee.  454.  When  pertons  liable  for  the  same  demand  may  be  sned  tocetb«r. 

456.  Defendant  bo  sued  may  apply  for  any  relief. 

466.  Proceedings  in   action  against  defendants   sererally  liable. 

457.  Application  of  this  article  to  defendants  jointly  liable. 

S  454.  [Am'd,  1877.]  IVUen  peraoun  liable  for  the  Mi.Bae 
demand  may  be  aned  togrether. 

Two  or  more  persons,  severally  liable  upon  the  same  written 
instrument,  including  tlie  parties  to  a  bill  of  exchange  or  a  prom- 
issory note,  whether  the  action  is  brought  upon  the  InstmmenL 
or  by  a  party  thereto  to  recorer  against  other  parties  liable  ot« 
to  him;  may,  all  or  any  of  them,  be  included  as  defendants  in  th€ 
same  action,  at  the  option  of  the  plaintiff. 

Ck).    Proc.,    S   120.    See   i   1204,    post. 

1 

9  466.   Defendant  no  Mued  may  apply  for  any  relief. 

The  joinder  of  a  person,  as  defendant  in  an  action,  with  aa* 
other  person,  as  prescribed  in  the  last  section,  does  not  affect  hw 
right  to  any  order  or  other  relief,  to  which  he  would  have  been 
entitled,  if  ne  had  been  separately  sued  in  the  action. 

L.  1841.  ch.  282,  ^  1  (A  Edm.  457). 

f  456.  ProceedinflTB  In  action  aarainat  defendants  ••▼er- 
ally  liable. 

Where  a  summons,  issued  against  two  or  more  defendants,  al- 
leged to  be  severally  liable,  is  served  upon  some,  but  not  upon  all 
of  them,  the  plaintiff  may  proceed  against  those  upon  whom  it  to 
served,  as  if  they  were  the  only  defendants  named  therein. 
Where  it  is  served  upon  all  of  them,  the  plaintiff  may  take  jud^y- 
ment  against  one  or  more  of  them,  where  he  would  be  entitled  to 
judgment,  if  the  action  was  against  him  or  them  alone.  Where 
judgment  is  so  taken,  the  clerk  must,  upon  the  plaintiff's  applica- 
tion, enter  an  order,  directing  that  the  action  be  severed,  and  that 
the  plaintiff  may  proceed  against  the  other  defendants.  In  any 
subsequent  proceeding,  the  plaintiff  may  use,  together  with  a  cer- 
tified copy  of  such  an  order,  a  copy  of  a  paper  constituting  a  part 
of  the  judgment-roll,  with  like  effect  as  if  it  was  the  original. 
Substitute   for   Ck>.   Proc,    9   136,   subd.    2  and   3. 

I   467.   Application   of  tbla   article   to    defendanta   Jointly 

liable. 

The  last  three  sections  do  not  affect  a  defence  or  other  objec- 
tion of  a  defendant,  growing  out  of  the  failure  to  join  in  the 
action  two  or  more  persons  jointly  liable;  and,  as  regards  the 
other  parties  to  the  action,  persons  jointly  liable  are  regarded  aft 
one  party,  for  every  purpose  contemplated  by  those  sections. 

See  L.  1832,  ch.  276.  fi  2  (4  Edm.  453).   and  L..   1835.  ch.  211.  f  1   (4 
455). 
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ARTICLE  THIRD. 

Pnrties  proHeeuting  and  dej ending  as  poor  pereons. 

Bee.  458.  VTho  may  petition  for  leave  to  prosecate  as  a  poor  pottoa. 
458.  CoDtenta  of  petition. 
4tO.  Wh<fn   aod  how   leave  granted. 
461.  Not  liable  for  costs  and  fees. 
4(Q,  When   lea  ye   may   be    annulled. 

463.  ^lieD  defendant  may  petition  to  defend  as  a  poor  person. 
4d4.  Contents  of  petition. 
4SS.  Proceedlogs  thereon. 

466.  Appeal,  when  party  prosecutes  or  defends  as  a  poor  person. 
487.  Costs  in  faTor  of  petitioner. 

I   i  45N.    [Ana'd,    1891.]        TI^Iio    may    petition    for    leave    to 
imtaeciite  am  a  poor  pemon. 

A  poor  porson,  whether  an  adult  or  infant,  not  beinj?  of  ability 
•osne,  who  alleges  that  he  has  a  cause  of  action  against  another 
Jfrrson,  may  apply  by  petition  to  the  court  in  which  the  action  is 
p^pdinj:.  or  in  which  it  is  inten(le<l  to  be  brought,  for  leave  to 
prosecate  as  a  poor  person,  and  to  have  an  attorney  and  counsel 
Ufigned  to  conduct  his  action. 
2  R.  S.  444,  I  1  (2  Edm.  403);   L.  1891,  ch.  170. 

i  45».  [Am*d,  1801.]    ContentH  of  petition. 

The  petition  must  state: 

L  The  nature  of  the  action  brought  or  intended  to  be  brought. 

2.  That  the  applicant  is  not  worth  one  hundred  dollars  besides 
tie  wearing  apparel  and  furniture  necessary  for  himself  and  his 
liiiiiily,  and  the  subject-matter  of  the  action. 

It  must  be  verified  by  the  applicant's  affidavit,  unless  the  ap- 
Nicant  is  an  infant  under  the  age  of  fourteen  years,  and  In  that 
ctse  by  the  affidavit  of  his  guardian  appointed  in  said  action, 
airf  supported  by  a  certificate  of  a  counselor  at  hiw  to  the  effect 
tiuit  he  tiaii  examined  the  case  and  is  of  the  opinion  thnt  the  ap- 
plicant has  a  good  cause  of  action. 

I(U  i  2:    L.    1881.    ch.    170.     See  §  469. 


f  460.   l^'hen   and   hovr   leaxe   spranted. 

The  court  to  which  the  petition  is  presented,  if  satisfied  of  the 
tenth  of  the  facts  alleged,   and  that  the  applicant  has  a   good 
ftose  of  action,  may,  by  order,  admit  him  to  prosecute  as  n  j^oo 
pson,  and  assign  to  him  an  attorney  and  counsel  to  prosecute 
«s  action,  who  must  act  therein  without  compensation. 

a.  13. 

!  461.   IVot  liable  for  costs  and  fee*. 

A  person  so  admitted,  may  prosecute  his  action,  without  paying 
'<*8  to  any  officer:  and  he  shall  not  be  prevented  from  prosecnt- 
*|  the  same,  by  reason  of  his  being  liable  for  the  costs  of  a 
former  action,  brought  by  him  against  the  same  defendant.  If 
JD<i?ment  is  rendered  against  him,  or  his  complaint  is  dismissed, 
f^f*  shall  not  )>e  awarded  against  him. 

2  a.  S.  445,   I  4. 

1 468.  "Wlien  leave  may  be  annulled. 

If  the  person  so  admitted  is  guilty  of  improper  conduct  in  the 
prosecution  of  his  action,  or  of  wilful  or  unnecessary  delay,  the 
ftwrt  may,  in  its  discretion,  annul  the  order  admitting  him  to 
prwecnte  as  a  poor  person;  and  he  shall  thereafter  be  deprived  of 
«fl  the  privileges  conferred  thereby. 

U.  i  ». 
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9  463.  'When  defendant  may  petition  to  defend  ma  at  po4 
person. 

A  defendant  in  an  action  involving  his  right,  title,  or  interec 
in  or  to  real  or  personal  property,   may  petition   the  court, 
which  the  action  is  pending,  for  leave  to  defend  the  action  as 
poor  person,  and  to  have  an  attorney  and  counsel  assigned 
conduct  his  defence. 

9  464.  ContentK  of  petition. 

The  petition  must  contain  the  same  matters,  respecting  tl 
ability  of  the  petitioner,  required  to  be  contained  in  a  petiti« 
for  leave  to  prosecute  as  a  poor  person:  and  it  must  be  su] 
ported  by  a  similar  certificate,  relating  to  the  defence. 

f  40S.  Proceed tnflTB  tbereon. 

The  provisions  of  this  article,  relating  to  the  order,  to  be  mac 
upon  an  apj^lication  for  leave  to  prosecute  as  a  poor  person,  an 
the  proceedings  subsequent  thereto,  apply  to  the  order  and  subs* 
quent  proceedings,  u^n  an  application  for  leave  to  defend  as 
poor  person. 

9   466.   Appeal   ivlien   party    prosecntea   or   defends    as 
poor  person. 

An  order,  made  as  prescribed  in  this  article,  does  not  authorii 
the  petitioner  to  take  or  maintain  an  appeal,  as  a  poor  persoi 
but  where  an  appeal  is  taken  by  the  adverse  party,  the  order  i 
applicable,  in  favor  of  the  petitioner,  as  respondent  in  the  appea 

9  467.  Costs  In  favor  of  petitioner. 

Where  costs  are  awarded  in  favor  of  a  person,  who  had  bee 
admitted  to  prosecute  ( :•  defend  as  a  poor  person,  as  prescribe 
in  this  article,  they  must  be  paid  over  to  his  attorney,  whe 
collected  from  the  adverse  party,  and  distributed  among  the  a 
torney  and  counsel  assigned  to  the  poor  person,  as  the  com 
directs. 

lOM 
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ARTICLifi    FOURTH. 

Infant  plaintiffs  and  defendatUa, 

8ic  4«a.  Right  of  Infant  to  bring  action. 

4S9.  Guardian  for  Infant  plaintiff  must  be  appointed. 

470.  Application  therefor. 

471.  Application  for  appointment  of  guardian  for  infant  defendant. 

472.  Goardian,  how  appointed.     Clerk,  when  to  act. 

473.  Guardian  for  absent  Infant  defendant. 

474.  Guardian  not  to  rec^ye  property  until  security  glren. 

475.  Security. 

476.  Last  two  sections  not  to  apply  to  general  guardian. 

477.  Liability  of  defendant's  guardian  for  costs. 

I  4Q8.  Riffht  of  Infant  to  brlnff  action. 

Where  an  infant  has  a  right  of  action,  he  is  entitled  to  main- 
tiia  an  action  thereon;  and  the  same  ^all  not  be  deferred  or 
ddtyed,  on  account  of  his  infancy. 

I    I  4MHI.  [Ana'd,  1891.]    Gnardian  for  infant  plalntlll  muat  be 
\  appointed. 

I  Before  a  summons  is  issued,  in  the  name  of  an  infant  plaintiff, 
!  I  competent  and  responsible  person  must  be  appointed,  to  appear 
;  ti  his  guardian  for  the  purpose  of  the  action,  who  shall  be 
asponsible  for  the  costs  thereof,  except  where  such  infant  prose- 
cutes as  a  poor  person  as  provided  for  under  section  459  of  this 
'  ttt,  in  which  case  security  for  costs  shall  not  be  required. 

la  effect  September  1,  1801;  not  applicable  to  actions  or  proceedings  com- 
aiseed  prior  to  such  date;  L.  1891,  ch.   170.     See    S  3240. 

I  470.  Application  therefor. 

The  gnardian  must  be  appointed  upon  the  application  of  the 
infant,  if  he  is  of  the  age  of  fourteen  years,  or  upwards;  or,  if 
to  is  under  that  age,  upon  the  application  of  his  general  or  testa- 
mentary guardian,  if  he  has  one,  or  of  a  relative  or  friend.  If 
A?  application  is  made  by  a  relative  or  friend,  notice  thereof 
must  be  given  to  his  general  or  testamentary  guardian,  if  he  has 

i  one;  or,  if  he  has  none,  to  the  person  with  whom  the  infant 

I  rendes.   • 

'     Co.  Proc..  I  116.   Bubd.   1. 

i  471.  [Am'd,  1879.]  Applleatlon  for  appointment  of  aruar- 
ilaa  for  Infant  defendant. 

An  infant  defendant  must  also  appear  by  guardian,  who  must 
be  a  competent  and  responsible  person,  appointed  upon  the  appli- 
ation  of  the  infant,  if  he  is  of  the  age  of  fourteen  years,  or 
upwards,  and  applies  within  twenty  days  after  personal  service 
of  the  summons,  or  after  service  thereof  is  complete,  as  pre- 
Kribed  in  section  441  of  this  act;  or  if  he  is  under  that  age,  or 
.  teglects  so  to  apply,  upon  the  application  of  any  other  party  to 
tie  action,  or  of  a  relative  or  friend  of  the  infant.  Where  the 
tpplication  is  made  by  a  person  other  than  the  infant,  notice 
thereof  must  be  given  to  his  general  or  testamentary  guardian, 
if  he  has  one  within  the  State;  or,  if  he  has  none,  to  the  infant 
bimself.  if  he  is  of  the  age  of  fourteen  years,  or  upwards,  and 
within  the  State;  or,  if  he  is  under  that  age,  and  within  the 
State,  to  the  person  with  whom  he  resides. 

I  47S.  [Ant'd,   1M79.]      Gnardian,   how   appointed.       Cleric, 
when  to  aet. 

The  court  in  which  the  action  is  brought,  or  a  judge  thereof, 
or  if  the  action  is  brought  in  the  supreme  court,  the  county  judge 
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of  the  county  where  the  action  is  triable,  may  appoint  a  i^iiai 
dian  ad  litem  for  an  infant,  either  plaintiff  or  defendant,  »* 
prescribed  in  thin  article.  The  clerk  must  act  in  that  cai)acity  fi> 
an  infant  defendant  where  tne  court  vv  the  jud^e  api>oints  him 
No  person,  other  than  the  clerk,  shall  t>e  apitoiuted  a  juruardiai 
ad  litem,  unless  his  written  consent,  duly  acknowledged,  is  pro 
duced  to  the  court  or  judge  making  the  appointment. 
Predicated   on    Co.    Proc..    9    115;    2   R.    S.    44C.   |   4. 

§  473.  [Am'd,  1889.]  Guardian  for  absent  infant  defend- 
ant. 

Where  an  infant  defendant  resides  out  of  the  State  or  residei 
within  the  State,  and  is  temporarily  absent  therefrom,  the  court 
may,  in  its  discretion,  make  an  order  designating  a  person  to  b< 
his  guardian  ad  litem,  unless  he.  or  some  one  in  his  behalf,  pro- 
cures such  a  guardian  to  be  appointed,  as  prescribed  in  the  last 
two  sections,  within  a  specifie<i  time  after  service  of  a  copy  ol 
the  order.  The  court  must  give  special  din^ctions  in  the  order, 
lespecting  the  service  thereof,  which  may  be  upon  the  infant. 
The  summons  may  be  served  by  delivering  a  copy  to  the  guar^ 
dian  so  appointed,  with  like  effect  as  where  a  summons  is  served 
without  the  State  upon  an  adult  defendant,  pursuant  to  an  order 
for  that  purpose,  granted  .s  prescribed  in  section  four  hundred 
and  thirty-eight  of  this  act;  except  that  the  time  to  appear  or 
answer  is  twenty  days  after  the  service  of  the  summons,  ex- 
clusive of  the  day  of  service. 

Based  on  Co.  Proc.,  part  of  §  116;  L.   1889,  ch.  494. 

Q  474.  Guardian  not  to  receive  property  until  ••onrlty 
flriven. 

Except  in  a  case  where  it  is  otherwise  specially  prescribed  by 
law,  a  guardian,  appointed  for  an  infant,  as  prescribed  in  this 
article,  shall  not  he  permitted  to  receive  money  or  property  of 
the  infant,  other  thnn  costs  and  expenses  allowed  to  the  guanli.^D 
by  the  court,  until  he  has  given  suflicient  security,  approved  by 
tt  judge  of  the  court,  or  a  county  judge,  to  account  for  and  apply 
the  same,  under  the  direction  of  the  court. 
Go.  Proc.,  I  420,  am'd. 

§  475.   Security. 

The  security  must  be  a  bond  to  the  infrnt  in  such  penalty  as 
the  judge  directs,  not  less  than  twice  the  sum,  or  the  value  of 
the  property,  to  be  received,  executed  by  the  guardiir.i  and  at 
least  two  sureties,  ai)proved  by  tlie  judge,  aud  filed  in  the  office 
of  the  clerk.  The  infant,  or  any  other  party  to  the  action,  may 
afterwards  apply  for  an  order,  directing  a  new  bond  to  be  given, 
with  an  increased  penalty;  or  the  court  may  so  direct,  of  its  own 
motion. 
2  B.  S.  446,  9  6  (2  Bdm.  460). 

5  47ii.  Last  t^vo  Mcctionii  not  to  apply  to  general 
iruardian. 

The  last  two  sections  do  not  apply  to  the  general  guardian 
of  the  infant,  who  has  been  appointed  his  gnnrdian  ad  litem.  M 
proscribed  in  this  article;  but  the  eourt  may,  nt  any  time,  require 
the  general  guardian  to  give  additional  sernrity  for  the  faithful 
discharge  of  his  tr\ist.  before  receiving  money  or  property  of  the 
infant,  under  a  judgment  or  order  in  the  action. 

no 
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fi  47T.  Liability  of  defendant's  vnardian  for  coat*. 

A  person  uppoiute<l  guardian,  as  pr€»scribo<l  in  this  article,  for 
an  infant  defendant  in  an  action,  is  not  liable  for  the  costs  of 
the  action,  unless  siiecially  charged  therewith  by  the  order  of  the 
CQQit,  for  personal  misconduct. 
a  B.  &  447.  8  12  (2  Edm.  466). 

Ill 
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CHAPTER  VI. 

Pleadings  in  Courts  of  Record,  including  Counter- 
claims. 

TITLE    I.-Th«  CoBMcnttTtt  PleadiapB  in  %n  Aetlon. 
TITLE  II.  - Pr»TUi«BB  Oeaerally  Applicable  to  rieadlnfi. 

TITLE  I. 

The  consecutive  pleadings  in  an  action. 

Article  1.  Complaint.  ! 

2.  Demurrer. 

3.  Answer. 

4.  Reply. 

article:  first. 

Complaint, 

Sec.  478.  First  pleading  to  be  complaint. 

470.  Copy    complaint,    when    to    be   served. 

480.  Consequence  of  failure. 

481.  Complaint;    what   to   contain. 

482.  When  interlocutory  and  final  Judgment  may  be  demanded. 
4K3.  Causes   of  action    to   i.e   sepurutciy   stated. 

484.  What  causes  of  action  may  be  joined  in  the  same  complaint. 
486-486.   [Stricken   out.  J 

9  478.  First  pleadii&K  to  be  complaint. 

The  first  pleading,  on  the  part  of  the  plaintiff,  is  the  complaint. 
Go.  Proc.,   I  141. 

9  479.   [Am'd,  1877.]    Copy  complaint,  vrhen  to  be  aerred. 

If  a  copy  of  the  complaint  is  not  delivered  to  a  defendant,  at 
the  time  of  the  delivery  of  a  copy  of  the  summons  to  him,  either 
within  or  without  the  State,  his  attorney  may,  at  any  time 
within  twenty  days  after  the  service  of  the  summons  is  com- 
plete,  serve  upon  the  plaintiff's  attorney  a  written  demand  of  H 
copy  of  the  complaint,  which  must  be  served  within  tw^enty  days 
thereafter.  The  demand  may  be  incorporated  into  the  notice  ol 
appearance.  But  where  the  same  attorney  appears  for  two  oi 
more  defendants,  only  one  copy  of  the  complaint  need  be  served 
upon  him;  and  if,  after  service  of  a  copy  of  the  complaint  upon 
him,  as  attorney  for  a  defendant,  he  appears  for  another  defend- 
ant,  the  last  defendant  must  answer  the  complaint  within  twenty 
days  after  he  appears  in  the  action. 

Substitute  for  part  of  $  130,  Go.  Proc.    See  post,  |  824.    See  99  419,  422. 

9  480.  Consequence  of  failure. 

If  the  plaintilTs  attorney  fails  to  serve  a  copy  of  the  complaint, 
as  prescribed  in  the  last  section,  the  defendant  may  apply  to  th« 
cotftt  for  a  dismissal  of  the  complaint. 

9   481.    [Am*d,   190-1,    1995.]     Complaint;  what  to  conts^in. 

The  complaint  must  contain: 

1.  The  title  of  tlio  action,  specifying  the  name  of  the  court  to 
which  it  is  brouKht;  il  it  is  brought  in  the  supreme  court,   th« 

ii:fi 
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ae  of  the  county,  which  the  plaintiff  designates  as  the  place 

trial;  and  the  names  of  all  the  parties  to  the  action,  plaintiff 

1  defendant. 

.  [Am*d,  i!M>4,  im>6.]     A  plain  and  concise  statement  of  the 

ts   constituting    each    cause    of    action    without    unnecessary 

ttition. 

L  A  demand  of  the  judgment  to  which  the  plaintiff  supposes 

tfelf  entitled. 

L  rror..  }  142,  am'd;  L.  1904,  ch.  500;  U  1006,  eh.  431.    In  effect  May  16. 

4M2.  tAiu'dy   IS'77.]    IVlien   iii.terlocatory  and   Anal  Jiidir- 
r  l»e  demanded. 

an  action  triable  by  the  court,  without  a  jury,  the  ilaintiff 
in  a  proper  ease,  demand  an  interlocutory  judgment,  and 
a  final  judgment,  diatiuguishiug  them  clearly. 

[488.  CaiiiieM  of  action  to  be  separately  atated. 

Hiere  the  complaint  sets  forth  two  or  more  causes  of  action, 
statement  of  the  facts  constituting  each  cause  of  action  must 
[tpparate  and  numbered. 
Oo.  Proc.,   i  167,  am'd. 

S4.   (Am*d,  1877»  lfN>0,  lOOO,  1907.]    Wliat  canaea  of  ao- 
wmmy   l»e  Joined  In  the  Nuine  coinplatut. 

plaintiff   may  unite  in   the  same  complaint,  two  or  more 
of  action,    whether  they   are  such  as   were  formerly  de- 
uuati'd   legal   or  equitable,   or  both,   where   they   are   lirouglit 
reii»vt»r  as  follows: 
\'\t*m  contract,  express  or  implied. 

For   pei"«i »n a  1    injuries,    except   libel,   slander,   criminal   cou- 
ition  or  seduction. 
Kor  liliol  or  slander. 
For  injuries  to  real  property. 

Ileal  prop«»rty,   in  ejectujent,   with  or  without  damages  for 
withholding  thereof.     (See  H  141Xj.) 
For  injuries  to  personal  property. 
1.  (-liattels,    with   or  without   damages   for   the   taking   or   de- 
there»f.     <See  §  KWD.) 
ViH»n  claims  against  a  trustee,  by   virtue  of  a  contra'-t,  or 

Ltion  of  law. 
I'lMiu  (lainiM  arising  out  of  the  sanu»   transaction,  <»r  tj-uiis- 
is  ixumeirted   with  the  same  subje<'t    of  action,   and   not    in- 
within  one   of  tlwi   foregoing  sululivisioiis  of   this  scriiim. 

For  penalties  incurred  under  the  fisheries,  game  and  forest 

F«»r  penalties  incurred  under  the  agricultural  law. 

For  penalties  incurred  under  the  public  health  law. 

5t  it  must  appear,  upon  the  face  of  the  complaint,  that  all 

t'anH»>»  of  action,   so  united,  belong  to  one   nf  the  foroj;r)ing 

teiions  of  thiH  section;  that  tlu\v   are  consistent   with  each 

f.  and.    except    a.s    otherwise    proscribed    by    law,    tliat    they 

t  all  the  parties  to  the  action:  and  it  must  apf)ear  upon  the 

/'f  the  complaint,  that  they   do   not  require  <li(Terent  places 

•miiti.  tor  part  of  S   1G7.   Co.   Proc.   L.    1000,   ch.    SOO;   L.    inoo,   th.   29; 
""7.  ''h.  2«}.    In  i-1Tf^i  Sept.    1.   1907. 

[Stricken  out  in  187T.1 

[Stricken  out  in  1877.1 
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ARTICLIS  SECOND. 

Demurrer. 

See.  487.  Defendant  moBt  demar  or  answer. 
488.  When  he  may  demur. 

490!  Demurrer  to" complaint  mast  specify  grounds  of  objection. 

Sk  ifemSJ^ii  to^'all  or  part  of  the  compUInt;  demuirer  to  part,  ai 
answer  to  part. 

498.  Defendant  may  demur  to  reply. 

%.  ^T.rF:^f^^.TJriT^ ^^^n'^ZVn^ut  demands  an   afflrmaU, 

49«.  I>?m1urTr**  to    countprHalm    Tntwt    spwlf*    BWondj   of^Jectloo. 
487.  Amendments  in  certain  cams  after  decision  of  demurrer. 
496.  When  obJecOon  may  be  token  by  answer. 

499.  Objection;   when  deemed   walvea. 

5  487.  Defendant  moat  demur  or  nnawer. 

The  only  pleading,  on  the  part  of  the  defendant,  is  either  a  d< 
murrer  or  an  answer. 
Co.  Piec,  part  of  9  3L43. 

6  488.  [Am'd,  187T.]    Wlien  he  may  demur. 

The  defendant  may   demur  to  the  complaint,   where   one  < 
more  of  the  following  objections  thereto  appear  upon  the   f,i 

^Y  That  the  court  has  not  jurisdiction  of  the  person  of  the  d 

^^2."^  T^hkt  the  court  has  not  jurisdiction  of  the  subject   of  H 

^T^That  the  plaintiff  has  not  legal  capacity  to  sue.  . 

4!  That  there  is  another  action  pending  between  the  same  p« 

ties,  for  the  same  cause.  ,  .  *•« 

5  That  there  is  a  misjoinder  of  parties  pjaintiff. 

6  That  there  is  a  defect  of  parties,  plaintiff  or  def ondaut. 

7  ThSt  causes  of  action  have  been  improperly  united, 

a  ThSt  the  complaint  does  not  state  facts  sufficient  to  conBl 
tute  a  cause  of  action. 
Id.,  S  1*4.  «in*'d  ^y  adding  subd.  6. 
9  489.  [Stricken  out  in  1877.] 

9  490.   [Am'd,  187T.]    Demurrer  to  complaint  must  apeeli 

•^TTdoUrrtr 'ru^m^^  specify  the  objections  to  the  eg 

nlftint-   otherwise  it  may   bo  disregarded.    An   objection,    tato 
&  Biffirsion  first,  second,  fourth,  or  eighth  of  soctioi,  fo 
hundred  and  eighty.-oight  of  this  act    ^^^  ^^ j/J^J^^  S^^^^ 
guage  of  the  subdivision;  an  objection,  tjl^^^  "V^^'^^^^Lj^^^^    \ 
other  subdivisions,  must  point  out  specifically  the  particular  t 

feet  relied  upon. 
First  sentence  Co.  Proc.,   part  of  i  145. 

S  401.   [Stricken  out  in  1877.] 

I  40a.  Demurrer  to  all  or  part  of  the' complaints  demur* 
to  nart,  and  ana"fver  to  part.  ,   ,    .  *        — . 

The  defendant  may  demur  to  the  whole  ^^pmplaint   or  to  on©' 
more  separate  causes  of  action,  stated  therein.    In  the  latter  c* 
he  may  answer  the  causes  of  action  not  demurred  to. 
€a.  PWK!..  i  145,  2d  sentence,  conaolldated  with  Id..  §  151. 
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)MI,kZ  demurrer.  §§  498-«8 

I  4^  Defendant  may  a«n»ar  to  reply. 

•The  defendant  may  also  dcmnr  to  the  r^ply,  or  to  a  separate 

prene  to,  or  avoidance  of,  a  defence  or  couuterelaim,  contained  j 

k  the  reply,  on  the  irround  that  it  is  iosufficient  in  law,  upon  the  "i 

m-  f hereof.  3 

^bidtate  for  Co.   Pnx*.,  f  105.  i 

i 

494.  When  plalntllt  may  demur  to  annw^er.  ! 

ie  plaintiff  may  demur  to  a  counterclaim  or  a  defence  consist  i 

of  new  matter,  contained  in  the  answer,  on  the  ground  that  i1  < 

ifficient  in  law,  upon  the  face  thereof. 

put  of  S  153.  ! 

I 

|4ftS.  [Am'd,  1877.]    Demurrer  to  eonnterclatniy  'when  de«  | 

last  demands  an   affirmative   Jndarment. 

plaintiff  may  alfo  demur  to  a  counterclaim,  upon  which 

defendant  demands  an  affirmative  judgment,  where  one  or 
of  the  following  objections  thereto,  appear  on  the  face  of 

ccnnterclaim : 

That  the  court  has  not  jurisdiction  of  the  subject  thereof, 

That  the  defendant  has  not  legal  capacity  to  recover  upon 

tame. 

That  there  is  another  action  pending  between  the  same  par- 

for  the  same  cause. 
.  That  the  counterclaim  is  not  of  the  character  specified  in 
ion  501  nf  this  act. 

That  the  counterclaim  does  not  state  facts  sufficient  to  con- 
ite  a  cause  of  action. 

f49a.  [Am*d,      1877.]      Demurrer     to     connterolalm     mniit 
Ity  KTonnda  of  objeetlon. 

demurrer,    taken    under    the    last    section,    must    distinctly 
fy  the  objections  to  the  counterclaim;  otherwise  it  may  be 
irded.    The  mode  of  specifying  the  objections  is  the  same, 
vhere  a  demurrer  is  taken  to  a  complaint. 

JW.  [An&'dy   1877.]    Amendment*   In   certain   cases  after 
~'~loa  of  demnrrer. 

JO  the  decision  of  a  demurrer,  either  at  a  general  or  special 

or  in  the  court  of  appeals,  the  court  may,  in  its  discretion. 

the  party  in  fault  to  plead  anew  or  amend,   upon  such 

>s  as  are  just.    If  a  demurrer  to  a  complaint  is  allowed,  be- 

two  or  more  causes  of  action  have  been  improperly  united, 

conrt  may,  in  its  discretion,  and  upon  such  terms  as  are  just, 

""  that  the  action  be  divided  into  as  many  actions,   as  are 

iry  for  the  proper  determination  of  the  causes  of  action 

stated. 

^nt.,  part  of  8  172. 

J^  [Am'd,    1877.]    When   objection   may  be   taken   by 
rer, 

l»ere  any  of  the  matters  enumerated  in  section  four  hundred 
'««hty-eight  of  this  act  as  ffrounds  of  demurrer,  do  not  appear 
Jac  face  of  the  complaint,  the  objection  may  be  taken  by 
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§  499  DEMURRER.  c.  6, 1. 1,  a.  I 

i  499.  Objection)  ^rlten  deemed  "waived. 

If  Buch  an  objection  U  not  taken,  either  by  demurrer  or  answeK 
the  defendant  is  deemed  to  have  waived  it;  except  the  objectioi 
to  the  jurisdiction  of  the  court,  or  the  objection  that  the  com 
plaint  does  not  state  facts  sufllcient  to  constitute  a  cause  ol 
action. 

Co.  Proc.,  f  148. 


I.  6,  i.  1,  a.  3  AIVSWBR.  fig  600-02 


articijEs  third. 

Answer. 

Ir.  600L  Answer;  what  to  contain. 
Sou  Counterclaim  defined. 

500.  Rnles  resiiectlog  the  allowance  of  counterclaims. 
SO.  Jad^ment,  when  demand  and  counterclaim  are  eaual  or  uneaual. 
WM.  Id.;   for  afflrmatlve  relief. 

M6.  0>anterclalm,^n'ben  defendant  Is  sned  In  a  representative  capacity. 
5001.  Id.;  when  plAitlff  la  an  execator  or  admlntstratot. 
W7.  IXefeodant   may  Interpose  several  defences  or   counterclaims:   rules 

relating   tberetft. 
5CA.  Partial  defences. 
5tf9.  Wben  defendant  to  demand  afflrmatire  judgment. 

510.  (Stricken  out.] 

511.  When  pleadings  admit  part  of  plaintiff's  claim   to  be  just,   action 
may  be  severed,  etc. 

•"viz.  Judgment,    wbere    counterclaim    only    is    Interposed    for    less    than 

plaintlfTs  claim. 
513.  Dilatory  defences  to  be  verified. 

■  I  500.    (Am*d,  18T7,  IIMM,  IfMIS.]     Anaweri  wliat  to  contain. 

I  Tlif»  anHM'or  of  the  defor.daut  must  coutaiu: 

1.  A  general  or  spvcific  denial  of  each  luatprial  allcRation  of 
tte  coniplalut  controverted  by  the  defendant,  or  of  any  knowl- 
Wffe  or  information  thereof  .<5iifficient  to  form  a  belief. 
^  Z  [.4ni*«i,  ISMM,  1U05.]  A  Statement  of  anj*  new  matter  con- 
Jfitntinsr  a  defense  or  counter-claim,  in  ordmary  and  conciso 
liii?na?e  without  repetition. 

I  <X  Pror..    I   14».    S**e  i  522.    L.   1904,  ch.  500;  L.  1905,   ch.  431.    In  cCTect 
fay  16.  1905. 

I  SOI.  [Am'dy  1877.]     Counterclaim  defined. 

The  counterclaim,  specified  in  the  last  section,  must  tend,  in 
►^me  "Way,  to  diminish  or  defeat  the  plaintiff's  recovery,  and  must 
be  one  of  the  followinji?  causes  of  action  against  the  plaintiff,  or, 
b  a  proper  case,  against  the  person  whoni  he  represents,  and  in 
bv»>r  of  the  defendant,  or  of  one  or  more  defendants,  between 
frhom  and  the  plaintiff  a  separate  judgment  may  be  had  in  the 
iftion: 

V  A  cauKe  of  action  arising  out  of  the  contract  or  transaction, 
**  forth  in  the  complaint  as  the  foundation  of  the  plaintiff^s 
Ainu  or  connected  with  the  subject  of  the  action. 

1  In  an  action  on  contract,  any  other  cause  of  action  on  con* 
frict,  existing  at  the  commencement  of  the  action. 

^bstltnte  for  first  part  of  Co.  Proc.,  §  150. 

I  5412.  £AiB'd,  1M77.]  Rule*  renpectinfr  tJbe  allo^vrance  of 
••■■trrc  lalnsM. 

But  the  coanterclaim,  specified  in  subdivision  second  of  the 
wst  «eetlon,  is  subject  to  the  following  nilefl: 

1.  If  the  action  is  founded  upon  a  contract,  which  has  been 
Assigned  by  the  party  thereto,  other  than  a  negotiable  promis- 
•Wf  note  or  bill  of  exchange,  a  demand,  existing  ngniust  tlie 
Pirty  thereto,  or  an  assignee  of  the  contract,  at  the  time  of  the 
•Kignment  thereof,  and  belonging  to  the  defendant,  in  good 
Itith,  before  notice  of  the  assignment,  must  be  allowed  ns  a 
foanterclaim.  to  the  amount  of  the  plaintiff's  demand,  if  it  might 
ktve  been  so  allowed  against  the  party,  or  the  assignee,  while 
tke  contract  belonged  to  him. 

2.  If  the  action  i:  upon  a  negot^  ble  promissory  note  or  bill 
of  exchange,  which  has  l)een  assigned  to  tho  plnihtiff  after  it  be- 
came due,  a  demand,  existing  against  a  person  who  assigned  or 
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g§  508-06  ANSWER.  c.  6,  i.  1,  a.j 

transferred  it,  after  it  became  due,  must  be  allowed  as  a  conntei 
claim,  to  the  amount  of  the  pluinlifT's  demand,  if  il  mij^itt  havi 
been  so  allowed  against  the  assignor,  w^hile  the  note  or  bill  be 
longed  to  him. 

3.  If  the  plnintifif  is  a  trustee  for  another,  or  if  the  action  i| 
in  the  name  of  a  plaintiff,  who  has  no  actual  interest  in  the  am 
tract  upon  which  it  is  founded,  a  demand  against  the  i>Iaiiitu 
shall  not  be  allowed  as  a  counterclaim;  but  so  much  of  a  deniaD^ 
existing  against  the  person  whom  he  repreAnts,  or  for  whoA 
benefit  the  action  is  brought,  as  will  satisfy  the  plaint ifiTs  de 
mand,  must  be  allowed  as  a  counterclaim,  if  it  might  have  beei 
so  allowed  in  an  action  brought  by  the  person  beneficially  in 
terested. 

Founded  upon  2  R.  S.  354,  i  18,  BUbds.  8,  9  and  10,  and  iMirt  of  salid.  1 

S  n03.  [Ani'd,  1877.]  Judflrmekit,  fvlien  denutnd  mnci  cona 
terdalm  are  equal  or  iine«inal. 

Where  a  counterclaim  is  established,  which  equals  the  idaii 
tiff's  demand,  the  judgment  must  be  in  favor  of  the  defeudaai 
Where  it  is  less  than  the  plaintiff's  demand,  the  plaintiff  iiini 
have  judgment  for  the  residue  only.  Where  it  exceeds  the  plaii 
tiff's  demand,  the  defendant  must  have  judgment  for  the  exce« 
or  so  much  thereof  as  is  due  from  the  plaintiff.  Where  part  c 
the  excess  is  not  due  fiom  the  plaintiff,  the  judgment  does  nc 
prejudice  the  defendant's  right  to  recover,  from  auotlier  persoi 
so  much  thereof  as  the  judgment  does  not  cancel. 

Id..   SI  21,   22  (2  Edm.  367). 

f  504.   Id*|  for  nlllriuutive  relief* 

In  a  case  not  speeilied  in  the  last  section,  where  a  eounterolaii 
is  established,  which  entitles  the  defendant  to  an  aflHrmative  juds 
meut,  demanded  in  the  answer,  judgment  must  be  rendered  fa 
the  defendant  accordingly. 

Co.  Proc.,  last  clauiie  of  S  2G3. 

1  505.  Coanterelnlm,  wlien  defendant  in  mied  in  a  reprc 
iientatlve  eapaolty. 

In  an  action  against  an  executor  or  an  administrator,  or  oth« 
person  sued  in  a  representative  capacity,  the  defendant  may  sc 
forth,  as  a  counterclaim,  a  demand  belonging  to  the  decredont,  o 
other  person  whom  he  represents,  where  the  person  so  repn 
sented  would  have  been  entitled  to  set  forth  the  same,  in  a 
action  against  him. 

2  II.    S.   355,    §  25. 

f  5<NI.   I<I.)  t^^ken  plaintiff  !•  an  execator  or  adminlittVAtoi 

In  an  action  brought  by  an  executor  or  administrator^  in  hi 
representative  capacity,  a  demand  against  the  decedent,  belonf 
ing,  at  the  time  of  his  death,  to  the  defendant,  may  be  set  fortJ 
by  the  defendant  as  a  counterclaim,  as  if  the  action  had  bee: 
brought  by  the  decedent  in  hi«  life-time:  and,  if  a  balance  i 
found  to  be  due  to  the  dc^fendant,  judgment  must  be  reuder« 
therefor  against  the  plaintiff,  in  his  representative  capacity.  JExt 
cution  can  be  issued  upon  such  a  judgment,  only  in  a  case  wher 
it  could  be  issu(Hl  upon  a  judgment*  in  au  action  against  the  et 
ecutor  or  administrator. 

Id.,   II  23  and  24.    Sec  |  1825. 
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M>  ^  1>  ^  8  COUNTERCLAIM.  §§  G07-'12 

I  -I  5417.  [Am'd,    187D.]    Defendant    may    Interpone    neveral 
iiefeftce»  or  tfonnterclalma)  rnles  relating  thereto. 

A  defeiidnnt  may  set  forth,  in  his  answer,  as  many  defences 
jBT  coauterchiims,   or   both,   as   he  has,   whether  they   are   such 

ewere  formerly  denominated  legal  or  equitable.    lOach  defence 
eounterclaim  must  he  separately  stated,  and  numbered.    Un- 
it is  interposed  as  an  answer  to  the  entire  complaint,  it  must 
inctly  refer  to  the  cause  of  action  which  it  is  intended  to 
ivrer. 

Cx  Proc.,  part  of  i  160,  am'd. 

I  308.  [Am'd^  1877.]    Partial  defences. 

A  partial  defence  may  be  set  forth,  as  prescribed  in  the  last 

tion;  bat  it  must  be  expresoly  stated  to  be  a  partial  defence 

the  entire  complaint,  or  to  one  or  more  separate  causes  of 

1,  therein  set  forth.    Upon  a  demurrer  thereto,  the  question 

v;hether  it  is  sufficient  fur  t'  .t  purpose.    Matter  tending  only 

mitigate  or  reduce  damages,  in  an  action  to  recover  damages 

the  breach  of  a  promise  to  marry,  or  for  a  personal  injury,  or 

iinjory  to  property,  is  a  partial  defence,  within  the  meaning  of 

section. 

I|r  pott,   I  636. 

I  609.   [AiLA*d«  1877.]    IVben  defendant  to  demand  alllrma* 
re 


Where  the  defendant  deems  himself  entitled  to  An  affirmative 
idginent  against  the  plaintiff,  by  reason  of  a  counterclaim  in« 
sed  by  him,  he  must  demand  the  judgment  in  his  answer. 

I  wo.  [Stricken  out  in  1877.] 


8  611.  [Am'd,    1879.]         IVhen    pleadlnflra    admit    part    of 
blaiatlCs  clAlm  to  be  Jnst,  action  may  be  severed,  etc. 

Where  the  answc  of  the  defendant,  expressly  or  by  not  deny- 
■?,  admits  a  part  of  the  plaintiflTs  claim  to  be  just,  the  court, 
l|^Q  the  plaintiff's  motion,  may,  in  its  discretion,  order  that  the 
jjUon  be  severed ;  that  a  judgment  be  entered  for  the  plaintiff  for 
vpart  so  admitted;  and  if  the  plaintiff  so  elects,  that  the  action 
M  continued,  with  like  effect,  as  to  the  subsequent  proceedings, 
|*»  if  it  had  been  originally  brought  for  the  remainder  of  the 
<hini.  The  order  must  prescribe  the  time  nud  manner  of  the 
PfamtifTs  election.  If  the  plaintiff  elects  to  continue  the  action, 
■is  right  to  costs  upon  the  judgment  is  the  same,  as  if  i^  was 
Jkwi  in  an  action  brought  for  only  that  part  of  the  claim.  If 
w  pbiintiff  does  not  elect  to  continue  the  action,  costs  must  be 
•warded,  as  upon  final  judgment  in  any  other  case. 

MnUtute  for  condndlog  paragraph  of  fi  244,   Co.  Proc. 

I 
!  512.  Jndflrment,  'where  eonnterclalm  only  is  Interposed 

|f*r  lens  tban  plalntllTs  claim. 

In  an  action  upon  contract,  where  the  complaint  demands 
iwrment  for  a  sum  of  money  only,  if  the  defendant,  by  his 
tower,  does  not  deny  the  plaintiff's  claim,  but  sots  up  a  counter- 
Halm  amounting  to  less  than  the  plaintiff's  claim,  the  plaintiff, 
QpoQ  filing  with  the  clerk  an  admission  of  the  counterclaim,  may 
tike  jadi^ent  for  the  excess,  as  upon  a  default  for  want  of  an 
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c.  6,  t.  1,  & 


answer.    The  admission  must  be  made  a  part  of  the  judgiaeo 
roll. 

Go.  Proc.,  part  of  |  246,  am'd. 

I  513.  Dilatory  defeneea  to  be  -vcrllled. 

A  defence  which  docs  not  involve  the  merits  of  the  action,  sha 
not  he  pleaded,  unless  it  is  verified  as  prescribed  in  title  secoo 
of  this  chapter. 

From  2  R.  8.  852,  S  7  (2  Bklm.  8A4). 


^  t.  2  VERIFICATION.  g§  53*3-25 

ft  dulj  appeared  therein  by  attorney.  The  controversy  between 
i^  defendants  shall  not  delay  a  judgment,  to  which  the  plaintiff 
icntitledy  unless  the  court  otherwise  directs. 

N   f   1204.    post. 

ISSae.  Allcs^ntlon  not  denied  |  "vrhen  to  be  deemed  true. 

ch  material  allegation  of  the  complaint,  not  controverted  by 

answer,  and  each  material  allegation  of  new  matter  in  the 

er,  not  controverted  by  the  reply,  where  a  reply  is  required, 

for  the  purjiofles  of  the  action,  be  taken  as  true.    But  an 

tion  of  new  matter  in  the  answer,  to  which  a  reply  is  not 

mHl,   or  of  new  matter  in  a  reply,  is  to  l)e  deemed  contro- 

by  the  adverse  party,  by  traverse  or  avoidance,  as  the  case 

Proc.,    8  168;  L.   1884,  cb.  400.    See  H  600,  n4. 

iUS.   'Wlften  pleading  miiiit  be  verified  |  and  -wben  verlfi- 
mktLY  be  omitted. 

*re  a  pleading  is  verified,  each  subsequent  pleading,  exc<^pt 

larrer,  or  the  general  answer  of  an  infant  by  his  guardian 

htem,    must  also   be  verified.     But  tlie  verification  may   be 

ited.  in   a  case  where  it  is  not  otherwise  si)ecially  pn'scribe*! 

law,    where   the   party   plending    would   be    privileged    from 

ifyinsr,     as    a    witness,    concerning    an    allegation    or   denial 

kined    in    tho   pleading.     A   pleading  cannot   be   used,   in   a 

tl     pro«€»cution    against    the    party,   as    proof    of   a   fact 

itted  or  allegiMl  therein. 

part  ot   f   ISO.  am'd. 

S24«  Fornt  and  construction  of  certain  nllefrntlona  and 
lal»  Iza.  verified  pleading:. 

allegations    or   denials   in    a    verified    pleading    must,    in 

bo    8tat€»d    to    be   made   by    the    party    pleading.      Unless 

are  therein  stated  to  be  made  upon  the  information  and 

of   the   party,   they   must   be   regarded,    for  all   purposes, 

ling    a   criminal   prosecution,    as    having   been    made    upon 

knowledge  of  the  person  verifying  the  pleading.     An  alloga- 

that  the  party  has  not  sufiicient  knowledge  or  information, 

form  a  belief,  with  respect  to  a  matter,  must,  f^r  the  s«  me 

be  regarded  as  an  allegation  that  the  i^erson  verifying 

pleading   has  not  such  knowledge  or  information. 

fSZS.  Verification)  bovr  and  by  vrbom  made. 

verification  must  be  made  by  the  alfidavit  of  the  party. 
If  there   are   two  or  more   parties   united   in   interest,   and 
together,   by  at  least  one  of  them,  who  is  acquainted 
the  factA,  except  as  follows: 

Where  the  party  is  a  domestic  corporation,  the  verification 
tie  made  by  an  oflUcer  thereof. 

Where  the  rK't)ple  of  the  State  are,  or  a  public  oflicor,  in 
behalf,  is  tne  party,  the  verification  may  be  made  by  any 

acquainted  with  the  facts. 
(Am'fl,  1H79.J     Where  the  party  is  a  foreign  corporation; 
where  the  party  is  not  within  the  county  whore  the  attorney 
,  or  if  the  latter  is  not  a  resident  of  the  State,  tho^  county 
he  has  his  ofifice,  and  capable  of  making  the  afiidavit;  or 
tbtre  are  two  or  more  parties  united  in  interest,  and  pleading 
her,  where  neither  of  them,  acquainted  with  the  facts  ii 
^Ukia  that   connty,    and   capable   of   making   the   affidavit;   ox 


[ 


§§  518-21        GENERAL  RULES  OF  PLEADING.  c.  6,  t 

TITLE  II. 

Provisions  generally  applicable  «o  pleadizL^a. 

8ec.  518.  Application  and  effect  of  this  chapter. 
510.  Plwidlngs   to   be  liberally    const nied. 
620.  PleadlDgs  to  be  subacrlbed;  within  what  time  to  be  servc^l. 

521.  When  defendant   to  serve  copy  answer  on  co-defeudaut. 

522.  Allegation   not   denied;   when  to  be  deemed  true. 

623.  When    pleading   mast  be   yerified;    and   wlien   yeriflicaiioii     m«y 

omitted. 

624.  Form  and  constractlon  of  certain  allegations  and  dentalB    In  Terii 

pleading. 

625.  Verliication ;  bow  and  by   w^hom  made. 

626.  Form    of    affldaylt   of    yeriflcution. 

627.  When  verlflcatlon   may  be  confined  to  a  counterclaim. 

528.  Remedy  for  defective  verification,  or  want  of  yerlflcation. 
620.  When   defendant  not  excused  from   yerifytnff  answer    to    charge 
fraud. 

530.  Private  statute;   how  pleaded. 

531.  Account;  how  pleaded.    Bill  of  particulars. 
682.  .Tudgment;   how   pleaded. 

533.  Conditions  precedent;   how  pleaded. 

534.  Instrumert   for   payment  of   money;   how   pleaded. 
635.  Plendinjors   in   libel   and   slander. 

630.  Pleading  mitigating  circumstances,  in  action  for  a  wrons. 
*537.  Frivolous  pleadings;  bow  dlBpoeed  of. 
538.  Sham   defences   to   be    Btricken   out. 
530.  Material    variances;    how    provided   for. 

540.  Immaterial  variancps:   liow  provided  for. 

541.  What   to  be  deemed  a  failure  of  proof. 
642.  Amendments   rf   course. 

543.  Amended  pleading  to  be  served;   answer  thereto. 

644.  Supplemental   pleading8. 

545.  Motion  to  strike  ont  Irrelevant,  etc.,  matter. 

646.  Indefinite    or    uncertain    allegations. 

647.  lUepealed.] 

S  RIR.  Application  and  effect  of  tills  cliApter. 

ThiR  chapter  proscribos  the  form  of  ploadinprs  in  an  action,  wl 
the  rnlos  by  which  the  sufficiency  thereof  is  determincHl,  exoi 
where  special  provision  is  otherwise  made  by  law. 

Substitute   for    Co.    Proc,    S   140. 

9  R19.  Plendlnira  to  be  llberallF  conntrned. 

The  allegations  of  a  pleading  must  be  liberally  construed,  vt\ 
a  view  to  sulmtantial  justice  between  the  parties. 

Co.  Proc,  8  150- 

{  R20.   Pleadlnsrn  to   be   MnbncTlbed)  -wltHln   yrha-t    tini«& 
be   ner-ved. 

A  pleadinpr  must  be  subscri]>ed  by  the  attorney  for  the  pajn 
A  copy  of  each  i)l'^adinp:,  subsoqut  it  to  the  complaint,   miisl 
served   on   the   attorney   for   the   adverse   party,    within   tw^B 
days  after  service  of  a  copy  of  the  preceding  pleading. 
Part  of  Co.  Proc,,  S  150.    See  nnte.  S  55. 

§  521.  [Am*d,  1N84.1  Wben  defendant  to  nerve  c^m\ 
nnnyver  on  co-defondiint. 

Where  the  judgment  may  determine  the  ultimate  rights  of  ti 
or  more  defendants,  as  between  themselves,  a  defendant  who  i 
quires  such  a  determination  must  demand  it  in  his  answer,  n 
must  at  least  twenty  days  before  the  trial  serve  a  copy  of  I 
answer  upon  the  attorney  for  each  of  the  defendants  to  b^  i 
fected  by  tbe  determination,  and  personally,  or  as  the  eonr-t 
judge  may  direct,  upon  defendants,  so  to  be  jiflfected  who  lin 
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hot  doly  appeared  therein  by  attorney.    The  controversy  between 
lie  defendants  shall  not  delay  a  jud^rment,  to  which  the  plaintiff 
I  entitled,  unless  the  court  otherwise  directs. 
^8w  i  120*.  post. 

i  I  SSZ.  Allcartttion  not  denied |  irhen  to  be  deemed  true. 

Sach  material  allegation  of  the  complaint,  not  controverted  by 
answer,  and  each  material  allegation  of  new  matter  in  the 
iwer,  not  controverted  by  the  reply,  where  a  reply  is  required, 
t,  for  the  purposes  of  the  action,  be  taken  as  true.    But  an 
ration  of  new  matter  in  the  answer,  to  which  a  reply  is  not 
lired,  or  of  new  matter  in  a  reply,  is  to  be  deemed  contro- 
by  the  adverse  party,  by  traverse  or  avoidance,  as  the  case 
ires. 
Pzoc.,   8  168;  L.  1884,  cb.  400.    See  If  600,  S14. 

1523.  liVlien  pleadlngr  mmit  be  verified  |  and  -wben  verifi- 
lon  maj'  be  omitted. 

[Where  a  pleading  is  verified,  each  8ubsequ(?nt  pleading,  except 
\iiemiirrer,  or  the  general  answer  of  an  infant  by  his  guardian 
litem,   ninst  also   be  verified.     But  the  verification  may  be 
tted.  in  a  case  where  it  is  not  otherwise  specially  prescribed 
law,    where  the  party   pleading   would   be   privilegini    from 
Tying,    as    a    witness,    concerning    an    allegation    or   denial 
Gained    in   the  pleading.     A   pleading  cannot   be  used,   in  a 
iinal    prosecution    against    the    party,  as    proof    of  a  fact 
it  red  or  uIU'^hI  therein. 
.,  pert  of  8  1S6,  am'd. 

524.  Form  and  construction  of  certain  allegratlona  and 

lala  in  verified  plead Inir. 

^The   allegations   or   denials   in    a    verified    pleading    must,    in 

bo   stattHl    to    be   made   by   the   party    pleading.      Unless 

are  thorein  stated  to  be  made  upon  the  information  and 

»f  of  the   party,   they  must   be  regarded,    for  all   purposes, 

lading   a  criminal   prosecution,   as   having   been    made   upon 

knowledg.^  of  tlie  person  verifying  the  pleading.     An  alloga- 

that  the  party  has  not  sufficient  knowledge  or  information, 

form  a  belief,  with  respect  to  a  matter,  must,  for  the  sj  me 

be  regarded  as  an  allegation  that  the  person  verifying 

pleading  has  not  such  knowledge  or  information. 

I  S85.  Verification!  hovr  and  by  vrbom  made. 

Tlie  verification  must  be  made  by  the  affidavit  of  the  party, 

If  there   are   two   or  more   parties   united   in   interest,   aud 

together,  by  at  least  one  of  them,  who  is  acquainted 

the  facts,  except  as  follows: 

1.  Where  the  party  is  a  domestic  corporation,  the  verification 

be  made  by  an  officer  thereof. 
^X  'HTiere  the  people  of  the  f^fnio  are,  or  a  public  oflicor,  in 
behalf,  is  tne  party,  the  verification  may  be  made  by  any 
m  acquainted  with  the  facts. 

CA«ii'd«  isro.]     Where  the  party  is  a  foreign  corporation; 

where  the  party  is  not  within  the  county  where  the  attorney 

ides,  or  if  the  latter  is  not  a  resident  of  the  State,  tho-  county 

[here  he  has  his  office,  and  capablv^  of  making  the  aflidavit;  or 

"  there  are  two  or  more  parties  united  in  interest,  and  pleading 

ther,  where  neither  of  them,  acquainted  with  the  facts  ii 

that  county,    and   capable   of   making   the   affidavit;   oi 
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I   6»e.  TAui'd,   1877.]     Pleadinsr  mltivAtfnff  clreamiiUUf 
In  action  for  u  iivronK, 

In  an  action  to  recover  damages  for  the  breach  of  a  pra 
to  marry,  or  for  a  personal  iujurj',  or  an  injury  to  prj, 
the  defendant  may  prove,  at  the  trial,  facts,  not  amount!  , 
a  total  defence,  tending  to  mitigate  or  otherwise  reduf ; 
plaintifTs  damages,  if  they  are  set  forth  in  the  answer,  1^^ 
with  or  without  one  or  more  defences  to  the  entire  ci  V' 
action.  A  defendant,  in  default  for  want  of  an  answe*,,!^' 
upon  a  reference  or  inquii^  to  ascertain  the  amount  of  th^j*^ 
tiff's  damages,  prove  facts  of  that  description.  '^ 

9  S37.    [Am*d,   1870.]     FrlvolouM   pleadlnsH;   how  /W 

of.  '  •  .ft.    * 


V  If  a  demurrer,  answer  or  reply  is  frivolous,  the  pa7vj^J'«< 

►  diced  thereby,   upon  a  previous  notice  to  the  adverse  '^j,^  ^ 

k  not  less  than  five  days,  may  apply  to  the  court  or  to  'k^^J^^ 

the  court  for  judgment  thereupon,  and  judgment  m»'i^^./^<?/«, 
accordingly.     If  the  application  is  denied,  an  appeal./;^  ^i'f^ 
I  taken  from  the  determination,  and  the  denial  of  the'i^ 

does  not  prejudice  any  of  the  subsequent  proceeding,;. ^^/eu, 

party.     Costs,  as  upon  a  motion,  may  be  awarded  ujv^   ^'^bof.* 

cation  pursuant  to  this  section.  ^3c6  ^ 

CO.  Proc,,  J  247.  i^^ 

i  638.  Sham  defences  to  be  stricken  out.  ^  Hm     bj^ 

A  sham  answer  or  a  sham  defence  may  be  stricby^^  »,^^(ie 

court,   upon   motion,  and  tipon  such  terms  as  th^^"?^  tb^^^^'t^ 

just  jiJQj.^^  zo,,. 

Id.,  I  152,  am'd.  JH  ^^^plv   " 

§  630.  Material  variances)  hoir  provided  foC^^O/y 

A  variance,  between  an  allegation  in  a  pleadlni^t 

is  not  material,  unless  it  has  actually  misled  th#*  *" 

to  his  prejudice,  in  maintaining  his  action  or  del^rre»t< 

merits.     If  a  party  insists  that  he  has  been  mismon. 

and  the  particulars  in  whicli  he  has  been  misled,  mi. 

to  the  satisfaction  of  the  court.     Thereupon  the  ootiift 

its  discretion,  order  the  pleading  to  be  amended,  upon  »e 

as  it  deems  just. 

S  510.  Immaterial  varlancesi  lioiv  provided  for.  '^^  "^ 

Where  the  variance  is  not  material,  as  prescribed 
section,   the  court  may  direct  the  fact  to  be  found  ^^^  ••,  ^ 
the  evidence,  or  may   order  an  immediate  ameudmeor**'**  ' 

costs.  -/-Jill'* 

Id..  I  170.  ^"^i; 

f  641.  liVliat  to  be  deenied  a  failure  of  proof.  -     \\ 

Where,  however,  the  allegation  to  which  the  proof  .•^rT'«^» 

is  unproved,   not  in  some  particular  or  particulars  O'-    -■:  -^i 

its  entire  scope  and  meaning,  it  is  not  a  case  of  varia.  -  .^'.^r 

the  last  two  sections,  but  a  failure  of  proof.  -,.^  j^ij 

Id  ,  g  171.  Vs't  18T 

f  "^42.  [Am*d,  1A07.J    Amendments  of  coarse.  *>_! 

'Vithin  twenty  days  after  a  pleading,  or  the  answefy  '-- 
or  reply  thert'to,  is  served,  or  at  any  time  before  the'.     ---* 
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I  631.  [ Am'd,  19O40    Aceoont,  how  pleaded.     Bill  of  par- 
jtealan. 

It  w  not  necessary  for  a  party  to  sot  forth,  in  a  pleading,  the 
kems  of  an  account  therein  alleged;  but  in  that  case,  he  must 
Miver  to  the  adverse  party,  within  ten  days  after  a  written 
bnand  thereof,  a  copy  of  the  account,  which,  if  the  pleading 
^Terified.  must  be  verified  by  his  athdavit,  to  the  effect,  that  he 
IriieTcs  it  to  be  true;  or,  if  the  facts  are  within  the  personal 
^vledjre  of  the  agent  or  attorney  for  the  party,- or  the  party 
But  within  the  county  where  the  attorney  resides,  or  capable 
making  the  affidavit,  by  the  affidavit  of  the  agent  or  attorney. 
JIk?  fails  so  to  do,  he  is  precluded  from  giving  evidence  of  the  ac- 
it.  The  court,  or  a  judge  authorized  to  make  an  order  in  the 
I,  may  direct  the  party  to  deliver  a  further  account,  where 
njiie  delivered  is  defective.  Upon  application  in  any  case,  the 
or  a  judge  authorized  to  make  an  order  in  the  action,  may, 
notice,  direct  a  bill  of  the  particulars  of  the  claim  of  either 
to  lie  delivered  to  the  adverse  party,  and  in  case  of  default 
court  shall  preclude  him  from  giving  evidence  of  the  part  or 
ts  of  his  affirmative  allegation  of  which  particulars  have  not 
delivered. 

Ptoc..  i  158,  am*d;  L.  1804,  ch.  500.     In  effect  AprU  20,  1004. 
8S2.  Jvds-menti  boiv  pleaded. 
pleading  a  judgment,  or  other  determination,  of  a  court  or 
of    special    jurisdiction,   it  is  not  necessary  to  state  the 
conferring  jurisdiction;  but  the  judgment  or  determination 
fee  stated  to  have  been  duly  given  or  made.     If  that  allega- 
is  controverted,  the  party  pleading  must,  on  the  trial,  estab- 
the  facts  conferring  jurisdiction. 

u  I  161. 

S33.  Condltiomi  precedent  y  ho-w  pleaded* 

to  pleading  the  performance  of  a  condition  precedent  Jn  a  con- 

f«tf  it  is  not  necessary  to  state  the  facts  constituting  perform- 

?:  but  the  party  may  state,  generally,  that  he,  or  the  person 

m  he  represents,  duly  performed  all  the  conditions  on  his  part. 

^t  allegation  is  controverted,  he  must,  on  the  trial,  establish 

lance. 

part  of  S  1C2. 

[^4.  Iiutriiiaent  for  payment  of  money  |  ho^r  pleaded. 

lere  a  cause  of  action,  defence,  or  counterclaim,  is  founded 

an  instrument  for  the  payment  of  money  only,  the  party 

J*t  forth  a  copy  of  the  instrument,  and  state  that  there  is 

J  to  him   thereon,   from  the  adverse  party,   a   specified   sum, 

th  he  claims.      Such   an  allegation  is   equivalent   to   setting 

the  instrument,  according  to  its  legal  effect. 

Psrt  of  §  182,  azn'd.     See  |  1017. 

^ttS.  PleadlniSTii  in  libel  and  slander. 

[•*?  ^^^  necessary,  in  an  action  for  libel  or  slander,  to  state, 
j«»  complaint,  any  extrinsic  fact,  for  the  purpose  of  showing 
■•PPlieation  to  the  plaintiff,  of  the  defamatory  matter;  but 
plaintiff  may  state,  generallj',  that  it  was  published  or  spoken 
'?rning  him;  and,  if  that  allegation  is  controverted,  the  plnin- 
oiMt  establish  it  on  the  trial.  In  such  an  action,  the  defend- 
^^7  prove  mitigating  circumstances,  notwithstanding  that  he 
pleaded  or  attempted  to  prove  a  justification. 

12R 

I 

I 
I 


«i  536-42        GENERAL  RULES  OF  PLEADING.  c  6.  t.2 

S  !(»«.  tAm'd,  1877.]     Pleadlnv  ntiUsmttnw  clrcamMtaacei 
In  action  for  u  "wronK, 

In  an  action  to  recover  damages  for  the  breach  of  a  promise 
to  marry,  or  for  a  personal  injnry,  or  an  injury  to  property, 
the  defendant  may  prove,  at  the  trial,  facts,  not  amounting  to 
a  total  defence,  tendiuK  to  mitigate  or  otherwise  reduce  the 
plaintiff's  damages,  if  they  are  set  forth  in  the  answer,  either, 
with  or  without  one  or  more  defences  to  the  entire  cause  of 
action.  A  defendant,  in  default  for  want  of  an  answer,  may,' 
upon  a  reference  or  inquiry  to  ascertain  the  amount  of  the  plainH 
tiff's  damages,  prove  facts  of  that  description. 

i  S37.  [Ani*d«  1879.]  Frlvolonii  plcadinera;  Iiotv  dlMiioie^ 
of.  * 

If  a  demurrer,  answer  or  reply  is  frivolous,  the  party  prejtt^ 
diced  thereby,  upon  a  previous  notice  to  the  adverse  party,  ol 
not  less  than  five  days,  may  apply  to  the  court  or  to  a  judge  o< 
the  court  for  judgment  thereupon,  and  judgment  may  be  given 
accordingly.  If  the  application  is  denied,  an  appeal  cannot  be 
taken  from  the  determination,  and  the  denial  of  the  application 
does  not  prejudice  any  of  the  subsequent  proceedings  of  eithei 
party.  Costs,  as  upon  a  motion,  may  be  awarded  upon  an  apptt 
cation  pursuant  to  this  section. 
Co.  Proc.,  8  247. 

S  S38.  Sliana  defences  to  be  stricken  out. 

A  sham  answer  or  a  sham  defence  may  be  stricken  out  by  tbi 
court,  upon  motion,  and  Upon  such  terms  as  the  court  deenu 
just. 

Id..  I  152,  am'd. 

f  630.  Material  variances)  lio'w  provided  for. 

A  variance,  between  an  allegation  in  a  pleading  and  the  pvooi 
is  not  material,  unless  it  has  actually  misled  the  adverse  part} 
to  his  prejudice,  in  maintaining  his  action  or  defence,  upon  ih 
merits.  If  a  party  insists  that  he  has  been  misled,  that  fad 
and  the  p^irticulars  in  which  he  has  been  misled,  muiit  be  provei 
to  the  satisfaction  of  the  court.  Thereupon  the  court  may,  ii 
its  discretion,  order  the  pleading  to  be  amended,  upon  such  temi 
ns  it  deems  just. 

Id.,  s  109. 

8  510.  Immaterial  variances)  hoiv  provided  for. 

Where  the  variance  is  not  material,  as  prescribed  in  tile  las 
section,  the  court  may  direct  the  fact  to  be  found  according:  t 
the  evidence,  or  may  order  an  immediate  amendment,  withoa 
costs. 

Id..  8  170. 

8  R41.  What  to  be  deemed  a  failure  of  proof. 

Where,  however,  the  allegation  to  which  the  proof  is  directei 
is  unproved,  not  in  some  particular  or  particulars  only,  but  i 
its  entire  scope  and  meaning,  it  is  not  a  case  of  variance,  witiu 
the  last  two  sections,  but  a  failure  of  proof. 

Id  ,  9  171. 

f  "^42.  [Am*d,  1807.J    Amendments  of  coarse. 

"Vithiu  twenty  days  after  a  pleading,  or  the  answer,  deinurn 
or  reply  thereto,  is  served,  or  at  any  time  before  the  period  t< 
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inswpring  it  expires,  the  pleading  may  be  once  amended  by  the 
party,  of  course,  without  costs  and  without  prejudice  to  the  pro- 
peelings  already  had.  But  if  it  is  made  to  appear  to  the  court 
that  the  pleading  was  amended  for  the  purpose  of  delay,  and  that 
thf  adTcrse  party  will  thereby  lose  the  benefit  of  a  term,  for 
»liich  the  cause  is  or  may  be  noticed,  the  amended  pleading  may 
be  stricken  out,  or  the  pleading  may  be  restored  to  its  original 
(brni,  and  snch  terms  imposed  as  the  court  deems  just. 
^.  Proc.,  part  of  f  172,   remodelled;  L.   1897,  ch.  470.     In  eCTect  Sept.   1, 

1543.  Amended  pleadlner  to  be  «erired|  ansiver  thereto. 

Where  a  pleading  isjimended,  as  prescribed  in  the  last  section, 
»py  thereof  must  be  served  upon  the  attorney  for  the  adverse 
A  failure  to  demur  to,  or  answer  the  amended  pleading, 
iu  twenty   days   thereafter,   has   the   same   effect   as  a   like 
re  to  demur  to,  or  answer  the  original  pleading. 
U..  part  of  I  172.  nDd  of  9  146. 

1544.  [Aiii*dy  1877.]    Supplemental  pleoUinsr*- 

rpoD  the  application  of  cither  party,  the  court  may,  and,  in 
Jiroper  case,  must,  upon  such  terms  as  are  just,  permit  him  to 
ea  supplemental  complaint,  answer  or  reply,,  alleging  mate- 
facts  which  occurred  after  his  former  pleading,  or  of  which 
was  ignorant  when  it  was  made;  including  the  judgment  or 
^^e  of  a  competent  court,  rendered  after "  the  commencement 
the  action,  determining  the  matters  -in  controversy,  or  a 
thereof.  The  party  may  apply  for  leave  to  make  a  supple- 
tal  plending,  either  in  addition  to,  or  in  place  of,  the 
er  pleading.  In  the  former  event,  if  the  application  is 
nt«l,  a  provisional  remedy,  or  other  proceeding  already  taken 

Lthc  action,  is  not  affected  by  the  supplemental  pleading;  but 
,    rijfht  of  the  adverse  party  to  have  it  vacated  or  set  aside, 
ds  upon  the  cased  presented  by  the  original  and  supplemental 
adings. 
I  177,  am'd. 

M5.  [Am'd,  3877.]    Motion  to  strike  ont  irrelevant,  etc.. 
Iter. 

rrelevant,   redundant,   or  scandalous   matter,    contained    in    a 

Ming,   ma;-    be    stricken   out,    upon    the   motion   of   a    person 

teriovod   th(»reby.      Where   scandalous   matter   is   thus   stricken 

it  the  attorney  whose  name  is  subscribed  to  the  pleading  may 

f  directed  to  pay   the  costs  of  the  motion,  and  his  failure  to 

fiy  them  iiay  be  punished  as  a  contempt  of  the  court. 

H-t  I  160,  am*d.     See  Rule  22. 

I  S'MS.  [\ni*d«   1877.1    Inflefinite   or  nncertnin  allenration*. 

Whore  )ne  or  more  denials  or  allegations,  contained  in  a  plead- 

;  are  ^o  indefinite   or  uncertain  that   the  precise  meaning  or 

licaticn  thereof  is   not  apparent,   the  <'Ourt  may  require  the 

ding  to  be  made  definite  and  certain,  by  amendment. 

f  pAr:  of  I  1(50.  am*d.     See  Rule  22. 

i  547.  [KepealeU  in  1877.] 
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TITIiSII. 

Provisions  generally  applicable  «o  pleadings. 

8ec.  518.  Application  and  effect  of  this  chapter. 

519.  Pleudings   to   be  liberally   constrticd. 

520.  Pleadlogs  to  be  subscribed;   within  what  time  to  be  8enr<Hl. 

521.  When  defendant  to   serve  copy  answer  on  co-defendant. 

522.  Allegation   not  denied;   when  to  be  deemed  true. 

B2S.  When    pleading   must   be  yerified;    and   wlien   Teriflcatlon    may 

omitted. 
624.  Form  and  constnictlon  of  certain  allegations  and  denials  In  T«r 

pleading. 
525.  Verification;  how  and  by  whom  made. 
528.  Form    of    aflldavit   of    verification. 
627.  When  veriflontlou  may  be  confined  to  a  connterclnlm. 
528.  Remedy  for  defective  verification,  or  want  of  verification. 
629.  When  defendant  not  excustHl  from   verifying  answer  to  cliaiigi 

fraud. 

530.  Private  stntiitc;    how  pleaded. 

531.  Account;  how  plcadtnl.    Bill  of  particulars. 
682.  Judgment;   how   pleaded. 

538.  Conditions  precedent;   how  pleaded. 

634.  Instmmert   for  payment  of  money;  how  pleaded. 

536.  Pleadings  in   libel  and  slander. 

636.  Pleading  mitigating  circumstances,  in  action  for  a  wrong. 

*587.  Frivoloos  pleadings;  how  dispitsed  of. 

638.  Shorn   defences   to   be   stridccn   out. 

639.  Material    variances;    how    provided   for. 

540.  Immaterial  variances:   how  provided  for. 

541.  What  to  be  deemed  a  failure  of  proof. 

542.  Amendments   cf   course. 

543.  Amended  pleading  to  be  served;  answer  thereto. 
644.  Supplemental  pleadings. 

545.  Motion  to  strike  oi2t  irrelevant,  etc.,  matter. 

646.  Indefinit->    or    uncertain    allegations. 

647.  ^Repealed.] 

S  SIR.  Application  and  effect  of  tills  chapter. 

This  chapter  proRoribes  the  form  of  ploadinic»  in  an  action,  \ 
the  rnles  by  which  the  ftutRciency  thereof  is  determined,  ex4 
where  special  provision  is  otherwise  made  by  law. 

Substitute   for   Co.    Proc.,    S   1^« 

9  519.  Pleadlnim  to  be  llberallr  conntrned. 

The  allef^ations  of  a  pleading  must  be  liberally  construed,  ti 
a  view  to  substantial  justice  between  the  parties. 
Co.  Proc.,  1  159. 

{  520.   PlendlnsTH  to   be   MnbncTlbedi   irlthln   wbat   tiuc 
be   served. 

A  pleading;  must  be  subscribed  by  the  attorney  for  the  pa: 
A  copy  of  each  pl'^adinp,  subsequi  it  to  the  complaint,  mnst 
served   on   the   attorney   for   the   adverse   party,    within   twe 
days  after  service  of  a  copy  of  the  preceding  pleading. 
Part  of  Co.  Proc.,  )|  150.    See  ante.  {  55. 

5  621.  [Am'd,  1A84.]  When  defendant  to  serve  «« 
annirer  on  co-defendant* 

Where  the  judgment  may  determine  the  ultimate  rlghtR  of  ' 
or  more  defendants,  as  between  themselves,  a  defendant  ivho 
quires  such  a  determination  must  demand  it  in  his  answer*  j 
must  at  least  twenty  days  before  the  trial  serve  a  copy  of 
answer  upon  the  attorney  for  each  of  the  defendants  to  b#» 
fected  by  the  determination,  nnd  personally,  or  as  the  conrl 
judge  may  direct,  upon  defendants,  so  to  be  {iffected  who  h 
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money  received,  or  to  recover  proiKirty  or  damages  for  the  con- 
▼ewJon  or  misapplication  of  proi)ei'ty  where  it  is  alleged  m  the 
Bomnbiirt  that  the  money  was  received  or  the  property  was  em- 
berzled  or  fmudiileiitly  mipapplied  by  a  public  officer  or  by  an 
■ttorneT,  solicitor  or  counselor,  or  by  an  officer  or  aicent  of  a 
torporation  or  banking  association  in  the  course  of  his  employ- 
bent,  or  by  a  factor,  agent,  broker,  or  other  person  jn  a  fiduciary 
STpicity.  Where  such  allegation  is  made,  the  plaintiff  cannot 
Kotver  unless  he  proves  the  same  on  the  trial  of  the  action;  and 
k  judgment  for  the  defendant  is  not  a  bar  to  the  new  action  to 
(w-over  the  money  or  chatteL 

3  To  recover  money,  funds,  credits,  or  property,  held  or 
ned  by  the  State,  or  held,  or  owned,  officially  or  otherwise, 
■  or  in  behalf  of  a  .public  or  ^jovernmeutiU  interest,  by  a 
Qicipal  or  other  public  corporation,  board,  officer,  custodian 
ncy  or  agent,  of  the  State  or  of  a  city,  county,  town,  vijUijio, 
other  division,  subdivision,  department,  or  portion  of  the 
te  which  the  defendant  has,  without  right,  obtained,  received, 

wuve'rted,  or  disposed  of,  or  to  recover  damages  for  so  obtaimiig, 
iweiviii;*.   paying,   converting,  or  disposing  of  the  same. 

4  [Added/l87rtj  »m'd,  l.S8«.]  In  an  action  upon  contract. 
press  or  implied,  other  than  a  promise  to  marry,  where  it  is 
ieged  in  the  complaint  that  the  defendant  was  guilty  of  a 
Lud  i  contracting  or  incurring  the  liability,  or  that  he  has 
tee  the  making  of  the  contract,  or  in  contemplation  of  making 

m  the  same,  removed  or  disposed  of  his  property  with  intent 
h  defraud  his  creditoi.-!,  or  is  about  to  remove  or  dispose  of  the 
me  with  like  intent;  but  where  such  allegation  is  ninde,  the 
m-intiff  cannot  recover  unless  he  proves  the  fraud  on  tht  trial 

of  the  action;  and  a  judgment  for  the  defendant  .j  not  a  bar 
te  II  new  action  to  recover  upon  the  contract  only. 

a>.  Pitxj.,  S  170.  am'd;  B.  1886,  cb.  672. 

}  680.    [Am'd,  187T  and  18SC?.]     When  the  rlarht  to  arrest 

depcndM  pnrtlr  np«n  extrinsic  facts.  t        .      ^u 

A  defendant  may  also  be  arrested  m  an  action  wherem  the 

judgment   demanded   requires   the   performance   of   an   act,   the 
iiftriect  or  refusal  to  perform  which  would  bo  punishable  by  the 

coart  as  a  contempt,  where  the  defendant  is  not  "resident  of 

the  State,  or,  being  a  resident,   is  about  to  depart  therefrom, 

kf  reason  of  which  non-residence  or  departure  there  is  danger 

Sat  a  judgment  or  an  order  requiring  the  performance  of  the 

let  will  be  rendered  ineffectual, 
fabrtltate  for  part  of  i  170,  Co.  Proc. ;  L.   1880,  ch.  672. 
I  C51.     f  Am»d,   1S77  and  1S8«.1      Ord<?r   when   and   where 
i  snmt<&dt  when  of  riffht,  and  when  discretionary. 
:     In  a  case  specified  in  the  last  section,-  the  order  of  arrest  can 
i  be  granted  only  by  thj  court,  is  always  in  its  discretion,  ami 
i  Siy^^ntecf  or  served,  either  before  or  after  final  judgment 
j  BdisTan   appeal   from  the  judgment   is   pending,    "Pon   whjch 
I  iMjority  has  been  given,  sufficient  to  stay  the  oxccution  thereof. 
I  la  either   of   the   cases   specified   in   section   five   hundred    and 
:  for^-nine,   the   order   cannot    be   served    after   fina     J^^gnient; 

but  it  may  be  granted,  where  a  proper  case  therefor  is  presented, 

at  any  tune  before  final  judgment. 

L.  1886.  ch.  672.  . 

I  862.    Forelirn  Indvment  not  to  affect  r*f  ^t  to  «"««*• 

The  recovery  of  judment  in  a  court,  not  of  the  State,  for  the 
same  cause  of  action;  or.  where  the  action  is  founded  upon  fraud 
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or  deceit,  for  the  price  ci  value  of  the  property  obtained  therein 
does  not  afl'ect  ti«e  right  of  the  plaintiff  to  arrest  the  defendanl 
as  prescribed  in  this  title. 

S  95:{.    [AmM,  187T.]     IVoman  not  to  be  arrested,  eiceei^tt 
etc. 

A  woman  cannot  be  arrested,  as  prescribed  in  this  titlt* 
except  in  a  case  where  the  order  can  be  granted  only  by  itk4 
court;  or  where  it  appears,  that  the  action  is  t  recover  damagei 
for  a  wilful  injury  to  person,  character,  or  property. 

Last  Bentence  of  Ck).  Proc,  S  179. 

§  554.  [Aiu'd,  1877.]  Idiot,  lanutic,  or  infant  under  fonv. 
teen,  If  arrested,  to  be  dlselinrsred. 

A  lunatic,  an  idiot,  or  an  infant  under  the  age  of  fourteoi 
years,  if  arrested,  may  be  discharged  from  arrest,  as  a  privl 
ieged  person,  in  the  discretion  of  the  court.  The  apphcatioi 
for  his  discharge  may  be  made,  in  his  behalf,  by  a  relative,  oi 
by  any  other  person  whom  the  court  or  judge  permits  to  repre 
sent  him,  for  the  purpose. 

§  555.  Person  sued  In  a  representative  eapnclty»  not  ±4 
be  arrested.  ^  . 

A  person  prosecuted  in  a  representative  capacity,  as  heir 
executor,  administrator,  legatee,  devisee,  next  of  km,  assigned 
or  trustee,  cannot  be  arrested,  as  prescribed  in  th^s  title,  excep 
for  his  personal  act. 

ModeUed  upon  2  &.  S.  848,  5  0  (2  Bdm.  360). 
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ARTICLE  SICCOND. 

QrMting^  executing^  and  vacating  or  modifying  the  order  of 

arrest 

ht  696.  Order  r«qalred  for  arrest;  bow  graiited. 

567.  Proof  neceflwiry  to  procare   order. 

88.  Wbeo  order  may  be  granted;  effect  of  compIalDt  subsequently  made. 

869.  Bccuilty,   upon  order  of  arrest   ninUe  by   a  Judge. 

S0O.  Id.;  upon  order  of  arrest  granted  by  tbe  court. 
!     861.  Cootents  of  the  order;  to  whom  directed;   when  to  be  executed. 

562.  Copl      of  papers  to  be  delivered  to  defendant;  orlglnails  to  be  filed. 

663.  Ari  *8t ;  how  made. 

SM.  General  proTislon  as  to  privilege  from  arrest;  discharge  of  privileged 
'  penon. 

666.  PrlTUege  of  officers  of   courts. 

666.  Defendant  arrested  to  have  twenty  days  to  answer. 

667.  When  application  to  be  made  to  vacate  oider  of  arrest,  etc. 

668.  Bo     and  to  whom  application  must  be  made;  opposing  it  by  new 
pr^fa. 

69-57'.  [Kepeahd.] 

572.  Supersedeas,  miless  defendant  is  charged  in  exccntlon.  etc. 

J  866,    [An&'d,    1877.]      Order    recinired    for    arrest;    iko\¥ 
*smted. 

An  order  for  the  nrreat  of  the  dofondant,  except  ns  otherwise 
scribed  in  section  five  hundred  and  fifty-one  of  this  act,  must 
obtained  from  a  jadge  of  the  court  in  which  the  action  is 
apht.  or  from  any  county  jnd^e. 

(b.  Proe..  i  180.    See  U  e06, 688  aad  1840,  post. 

f  SS7.    [AiB'dy   1870.}     Proof  necessary  to  procure   order. 

'The  order  may  be  granted,  in  a  case  specified  in  section  five 
Pjpdred  and  foriy-nine  of  this  act,  where  it  appears  by  the 
»d»vit  of  the  plaintiff  or  any  otlier  person,  that  a  sufficient 
Jose  of  action  exists  against  the  defendant,  as  prescribed  in 
™t  section.  It  may  be  granted,  in  a  cnse  specified  in  section 
N  hundred  and  fifty  of  this  act,  upon  the  like  proof  that  a 
Efficient  canse  of  action  exists  against  the  defendant,  as  pre- 

Ibed  in  that  section,  and  of  the  other  matters,  extrinsic  to 
cause  of  action,    specified   in    that   section.      The   afiidavit 

»y  also  contain  any  statement,  tending  to  determine  the 
It  of  bail  .to  be  required. 

H-,  s  181.  with  modifications. 

!f  S5R.  [Am'd,  1879,  1880.]  i;irheii  order  may  be  srranted) 
MMt  of  eomplaint    sabsequently    made. 

Subject  to  the  provisions  of  the  las;  preceding  section,  the 
g^r  may  be  granted  at  any  time,  after  the  comuioncenient  of 
pw  action.  It  may  also  be  granted  t"  accompany  the  sum- 
■ans.  but  at  any  time  after  the  filing  or  service  of  the  com- 
PMnt,  the  order  of  arrest  must  be  vacated  on  motion,  if  the 
ppplaint  fails  to  set  forth  a  sufficient  cause  of  action,  as  re- 
f^^  by  section  five  hundred  and  forty-nine  of  this  act,  but 
"^re  the  order  is  applied  for  after  the  filing  or  service  of  tlie 

uplaint,   the    court    before   granting   the    samo    may    witliout 

Jtice  direct  the  service  of  an  amended  complaint  so  as  to 
Jjnform  to  the  allegations  required  In  subdivisions  two  and  four 
w  section  five  hundred  and,  forty-nine  of  this  act. 

^  I  U3;  U  18S6,  ch.  672. 
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«  6:)«.  TAm'd,   1877.]     Pleadlnsr  ittlUfir*tlnv  circiamwtl 
In  action  for  u  wvronK, 

In  an  action  to  recover  dumaj?cs  for  the  breach  of  a   p»  ? 
to  marry,   or   for  a   personal   injurj-,  or  an  injury  to    piw  I 
the  defendant  may  prove,  at  the  trial,  facts,  not  umouiid^ 
a    total   defence,    tending   to   mitigate   or   otherwise   reduo 
plaintiffs  damages,  if  they  are  set  forth  in  the  answer,  <  -^ 
with  or  without  one  or  more  defences  to  the  entire    can 
action.     A  defendant,  in  default  for  want  of  an  answer,    ■ 
upon  a  reference  or  inquiry  to  ascertain  the  amount  of  the  '- 
tiff's  damages,  prove  facts  of  that  description. 

S  S37.   [Am'd,   1870.]    Frivolous   pleadlnfira}   liow    dl«i'^ 
of. 

If  a  demurrer,  answer  or  reply  is  frivolous,  the  party  |  - 
diced  thereby,  upon  a  previous  notice  to  the  adverse  part  ' 
not  less  than  five  days,  may  apply  to  the  court  or  to  a  ju4 
the  court  for  judgment  thereupon,  and  judgment  may  be  '  ' 
accordingly.  If  the  application  is  denied,  an  appeal  oann^  ! 
taken  from  the  determination,  and  the  denial  of  the  appH^ 
does  not  prejudice  any  of  the  subsequent  proceedings  of  %  . 
party.  Costs,  as  upon  a  motion,  may  be  awarded  upon  an  ^  ; 
cation  pursuant  to  this  section. 

Co.  Proc,  {  247. 

S  538.  Sliaui  defenceH  to  be  stricken  out. 
A  sham  answer  or  a  sham  defence  may  be  stricken  out  H 
court,   upon  motion,  and  Upon  such  terms  as  the  court   4 
just. 

Id.,  S  152,  amU  , 

§  630.  Material  variances;  itotr  provided  for. 
A  variance,  between  an  allegation  in  a  pleading  and  the  | 
is  not  material,  unless  it  has  actually  misled  the  adverse  ( 
to  his  prejudice,  in  maintaining  his  action  or  defence,  upo| 
merits.  If  a  party  insists  that  he  has  been  misled,  that  " 
and  the  particulars  in  which  he  has  been  misled,  must  be  p| 
to  the  satisfaction  of  the  court.  Thereupon  the  court  miki 
its  discretion,  order  the  pleading  to  be  amended,  upon  such 
as  it  deems  just. 

Id.,  S  169. 

S  510.  Immaterial  variances)  hoiv  provided  for. 
Where  the  variance  is  not  material,  as  prescribed  lu   tJi^ 
section,  the  court  may  direct  the  fac^.  to  be  found  accord! 
the  evidence,  or  may  order  an  immediate  amendment,    w\ 
costs. 

Id.,  S  170. 

9  541.  lilr'hat  to  be  deenietl  a  failure  of  proof. 
Where,  however,  the  allegation  to  which  the  proof  is  di 
is  unproved,   not  in  some  particular  or  particulars  only, 
its  entire  scope  and  meaning,  it  is  not  a  case  of  variance, 
the  last  two  sections,  but  a  failure  of  proof.  j 

Id  >  1  171. 

f  '^2.  [Am'd,  1807.J    Amendments  of  coarse. 

"V'ithin  twenty  days  after  a  pleading,  or  the  answ'er,  doim 
or  reply  theretd,  is  served,  or  at  any  time  before  the  perio< 
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}  564.    [Am'd,  1865.]      Generitl  proTl«ion  as  to  privtlese 
trom  arr«Bt|   diseharflre   of  prlTlleffed  person, 

Tlifc  title  does  not  abridge  or  affect  a  privilege  from  arrest 
drea  br  law,  or  a  right  of  action  for  a  breach  thereof.  A  priri- 
tg^  person  is  entitled  to  be  discharged  from  arrest,  where 
ifber  provision  is  not  made  therefor  by  law,  by  the  court,  or  a 
judge  thereof;  or  by  the  county  judge  of  the  county  where  the 
un-at  was  made.  The  order  must  be  made,  upon  proof,  by  affi* 
STit,  of  the  facts  entitling  the  applicant  to  tne  discharge;  and 

arre«t  and  discharge  are  not  a  bar  to  a  new  arrest,  after  the 
livilege  has  ceased.  The  court  or  judge  may  make  the  order 
ithout  notice,  or  may  require  notice  to  be  given  to  the  sheriff, 
to  the  plaintiff,  or  to  both. 

i.  1895.    cb.  946. 

i  565.    Prl-rtleipe  of  ofllccrtf  of  courts. 

,Aa  of&cer  of  a  court  of  record,  appointed  or  elected  pursuant 
*  hw,  is  privileged  from  arrest,  during  the  actual  sitting,  which 
s  required  to  attend,  of  a  term  of  the  court  of  which  he  is  an 
:<»r,  and  no  longer;  but  an  attorney  or  counsellor  is  not  thus 
iirileged,  unless  he  is  employed  in  a  cause,  to  be  heard  at  that 

B.  S.  290.  f  86  (2  Edm.  800),   am'd. 

i  54M.     Defendant    arrested    to    have    twenty    days    to 
ktawer. 

'    Except  where  an  order  of  arrest  can  be  granted  only  by  the 
wrt,  a  defendant,  arrested    before   answer,    has   twenty   days, 
ifter  the  arrest.  In  which  to  answer  the  complaint;  and  judgment 
tost  be  stayed  accordingly. 
UsUtnted  for  part  of  Co.  Proc,  fi  1S3. 

I  5GT.     [Am*d,   1877-3      When   application    to   be   made   to 
|icste  order  of  arrest^  etc. 

Except  where  an  order  of  arrest  can  be  granted  only  by  the 
^  a  defendant,  arrested  as  prescribed  in  this  title,  may,  at 
time  before  final  judgment,  or,  if  he  was  arrested  within 
Lty  days  before  final  judgment,  at  any  time  within  twenty 
after  the  arrest,  apply  to  vacate  the  order  of  arrest;  or  to 
the  amount  of  bail;  or  to  incrense  the  security  given  by 
plaintiff;  or  for  one  or  more  of  those  forms  of  relief,  to- 
^ttiser,  or  in  the  alternative.  In  a  case  where  the  order  of  arrest 
to  tie  granteil  only  by  the  court,  a  like  application  maj'  be 
Me,  at  any  time  within  twenty  days  after  the  arrest;  and  an 
Meation  to  increase  the  security  given  by  the  plaintiff,  may  be 
Mo  at  any  time  before  final  judgment. 

11568.  (Am*d,  1877.]  Hovr  and  to  wlioni  application  mnst 
p  made  I  opposing  It  by  new  proofs. 

[An  application,  specified  in  the  last  section,  may  be  foundeil 
Wy  upon  the  papers  upon  which  the  order  was  granted;  in 
ptieh  case,  it  must  be  made  to  the  court,  or,  if  the  order  was 
innted  by  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
■t  of  court,  and  with  or  without  notice,  as  he  deems  proper; 
»d  the  application  must  be  heard  upon  those  papers  only.  Or 
\  may  be  founded  upon  proof,  by  affidavit,  on  the  part  of  the 
Jpfendant;  in  which  case,  it  must  be  made  to  the  court,  or,  if  the 
rder  was  granted    by  a  judge  out  of  court,   to  any   judge   of 
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CHAPTER  VII. 
General  Provisional  Remedies  in  an  Action. 

TITLE    I.  -  Arrest,  Pendiag  the  Actios,  and  ProeeedLngs  Thereipon. 

TITI.B  H.-lDjanctiOD. 

TITLE  III.  -  Attachment  of  Propert j. 

TITLE  IV.    OtberProTlslonal Remedies; GenerataadMitcellaneooiProrli 

TITLE  I. 

,  Arrest,  pending  the  action,  and  proceedings  thereiipoj 

Article  1.  CaSea  where  an  order  of  arrest  may  be  graDted,  and  perBom  ^ 

to   arrest.  .  ^ 

2.  Granting,  executing,  and  vacating  or  modifying  the  order  w  w 

8.  Discharging  the  defendant  uix)n  hall  or  deposit ;  Justlflcatlon  • 

ball  and   dlKiM>f(ltlon   of  the  deposit. 
4.  Charging   and   discharging   bail. 

▲BTICS.E  FIRST.* 

Cases  where  an  order  of  arrest  may  be  granted^  and  jjefj 

liable  to  arrest. 

Sec.  648.  No  person  to  l>e  arrested  in  dvU  proceedings,  without  a  •t»n 

W[)roTl8lon.    Ne  \  exeat    abolished.  •..     ,_|| 

hen  the  right  to  .arrest  depends  upon  the  nature  of  ,*'».*j" 
B60.  When  the  right  to  kxrest  depends  partly  upon  extrinsic  lawj 
BBl.  Order,    when    and    wherfe^^grantcd;    when   of   right,   and  wdw, 

cretionary.  ^A^ 

6C2.  Foreign  Judgment   not   to  affet^  riK^t  to  arrest. 
568.  Women   not  to  l>e  arrested.  excNLt*   etc-       .^  *  ^    ♦«  te 

654.  Idiot,    lunatic,    or    infant    under  Tbili£i:«en,    if   arreBted,  to  w 

chargi»d.  ^^  .     .---trf- 

B66.  Person   sued  in  a  representative  capaclto  °^*  *®  °*  arn»i«w 

S  R4R.    [AniM,  18TT.T       No  peraon  to  b^"*'****«ri"-»tl 
proceed IniTH,    ^vltliout    a    MtAtatorr     provllll®***  1 

aboiialied.  ^i  J 

4  pTson   shall   not  be  arrested   in   a   civil  ac'iC*'"  Jwt'S 

proceed iiiK,   except   a.s   prescribed   by  statute.  Tllf 

exent  is  hereby  abolished.  \ 

Substitute   for   Co.   Prt>c.,   fi  178.  \ 

f  (549.  [Am'd,  1877  and  1886.]  When  th«  rlybi**  " 
depend N  upon  tlie  nature  of  tlie  action.  Wrfll 

A  defendant  nuiy  be  arrested  in  an  action,  as  nnKoUi 
this  title,  where  the  actiou  is  brought  for  either  of  th*A 
causes:  I 

1.  1\)  recover  a  fine  or  i>enalty.  u 

2.  To  recover  damages  for  a  personal  injury  an  S 
proiKTiy,  iucludins  the  wrongful  taking,  detention  or  cM 
of  personal  property;  breach  o'  a  promise  to  marry  miM 
or  negfect  in  office,  or  in  a  professional  emplovmenV  fil 
deceit,  or  to  recover  a  chattel  where  it  is  alleged  in  the  col 
that  the  chattel  or  a  part  thereof  has  been  concealed  J 
or  dispoFe<l  of  so  that  it  cannot  be  found  or  taken  bv  thol 
and  with  intent  that  it  should  not  be  so  found  or  takeiJ 
deprive  the  plaintiff  of  the  benefit  thereof;   or  to  recol 

•  See  Laws  1886,  ch.  672^  1 
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ARTICLB  THIRD. 

VUckarging  the  def'mdant  upon,  bail  or  deposit;  pMtifioation  of 
the  bail  and  digpoaition  of  the  deposit. 

Ise.  573.  Defendant  to  be  discharged  on  bail  W  deposit. 

674.  When  defendant  may  elect  to  glv«  ball,  etc.,  or  bond  for  llbertlea. 

575.  Undertaking  of  the  bail;   what  to  contain. 

576.  Kxamlnation  of  persons  offered  aa  ball. 

677.  Ffiing,  etc.,  of  papers;  plaintifTs  acceptance  or  rejection  of  ball. 

678.  Notice   of   jurlaUlction;    new   nndertaitUig.    If   other   ball   is  given. 

579.  QaaliAcatlODfl  of  bail. 

580.  JnstiJicatloD    of   bail. 

581.  Allowance  of  bail. 

582.  Deposit  of  money  with  sheriff. 
683.  Payment   of   deposit  into  court  by  sheriff. 
5R4.  8ut»itUatin^     bHil     for    deposit. 
586.  How  deposit  disposed  of. 
688.  When  deposit  to  tie  paid  to  a  third  person. 
CB7.  Sheriff,  when  liable  to  bail;  his  dlscbarae  from  liability. 
C68.  ProeeedingB  on*  Jadgment  against  shecUL 
on.  T^fi  Uabte  to  sheriff. 
B60.  Filing  papers  if  ball  not  given. 

I  S78.    Defendant  to  be  dtsdinrgred  on  ball  or  deposit. 

/The  defendant,  at  any  time  before  he  is  in  contempt,  where 

order  can  be  granted  only  by  the  court,  or,  in  any  other  case, 

any  time  before  e.Yecution  against  his  person,   must  be  dis- 

irjred  from  arrest,  either  upon  fiirinfr  bail,  or  upon  depositing 

sum  specified   in  the  order  of  arrest.    The  defendant  may 

Ite  bail,  or  make  the  deposit,  immediately  upon  his  arrest,  at 
hour  of  the  day  or  night;  and  he  must  have  reasonable  op- 
tunity  to  see*  for  and  to  procure  bail,  before  being  committed 
jail. 

Cb.  Proc..    i  186.  am'd.    See  post,  §  1706. 

i  S74.    IVken  defendant  may  elect   to  iirlve  bail,  etc.,  or 
Id    ffl»r    liberties. 

VThere  the  defendant  is  actually  confined  in  the  jail,  by  vir- 
of  an  order  of  arrest,  and  final  or  interlocutory  judgment  has 
!n  rendered  against  him  in  the  action,  but  an  execution  against 
person  has  not  been  issued,  he  may  elc  t,  either  to  give  a  bond 
the  liberties  of  the  jail,  or  to  give  bail  or  make  a  deposit,  as 
•ibed  in  this  article. 

I  575.    Under taklnir  of  tbe  bail)  ivbat  to  contain. 

The  defendant  may  give  bail,  by  delivering  to  the  sheriff  a 
ritt€»n  undertaking,  in  the  sum  specified  in  the  order  of  arrest, 
teeoted  by  two  or  more  sufficient  bail,  stating  their  places  of 

idence  and  occupations,  to  the  following  effect: 
,1.  If  the  order  of  arrest  could  be  granted  only  by  the  court, 
'  it  the  defendant  will  obey  the  direction  of**  court,  or  of  an 

jollate  court,  contained  in  an  order  or  a  judgment,  requiring 

to  perform  the  act  specified  in  the  order:  or,  in  default  of 

m  doing,  that  he  will,  at  all  times,  render  himself  amenable 

proceedings  to  punish  him  for  the  omission. 
2.  If  the  action  is  to  recover  a  chattel,  that  the  defendant  will 
?Uver  it  to  the  plaintiff,  if  delivery  thereof  is  adjudged  in  the 

tion,  and  will  pay  any  sum  recovered  against  him  in  the  action. 
*"  —  >  I— — ^— ^i^-i  ■ 

•  Error  la  engrossing  for  '*  seek." 
**  Word  **  tbe  '*  omitted  by  error  in  engroeslogr 
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3.  In  any  other  case,  that  the  defendant  will,  at  all  timf 
render  himself  amenable  to  any  mnndate,  which  may  be  issiM 
to  enforce  a  final  judgment  against  him  in  the  action. 

Substitute  for  Co.  Proc,  §  187. 

§  576.  [Am'd,  1870.1  Examination  of  persons  otter ^^  i 
bnfl. 

It  is  not  necessary  that  the  undertaking  shouW  be  api>rir^* 
or  accompanied  with  an  aflBdavit  of  justification  of  the  taif.  H' 
the  officer,  taking  the  acknowledgment  of  the  undertaking,  moi 
If  the  sheriflf  so  requires,  examine  under  oath,  to  a  reaRoijab 
extent,  the  persons  offering  to  become  bail,  concerning  their  pro 
erty  and  their  circumstances.  The  examination  must  be  rednn 
to  writing,  subscribed  by  the  bail,  and  attached  to  the  uudi 
taking. 

From  2  R.  S.  380,  $  20  (2  Edm.  395). 

§  R77.  [AmM.  1870.1  Flllnar,  otc,  of  papera^  plalntffl 
apcoptance  or  rejection  of  Hntl. 

Within  three  days  after  bail  is  given,  the  sheriflp  must  deliver 
the  plaintiff's  attorney  copies,  certified  by  him.  of  the  order  of  t 
rest,  return  and  undertaking.  The  plaintiff's  attorney,  within  it 
days  thereafter,  must  serve  upon  the  sheriff  .a  notice  that  ] 
does  not  accept  the  bail;  otherwise  he  is  deeniod  to  have  accept 
them,  and  the  sheriff  is  exonerated  from  liability. 
Co.  Proc,  f  192,  am'd. 

$  678.  Notice  of  Jnstlilcatloni  new  nniiertakinATy  If  otln 
ball   In  griven. 

Within  ten  days  after  the  receipt  of  the  notice,  the  sheriff 
the  defendant  may  serve  upon  the  plaintiff's  attorney,   notic«» 
the  justification  of  the  same  or  other  bail,  spedfying  the   pla 
of  residence  and  occupation  of  each  of  the  latter,  before  fi   jud 
of  the  court,  or  a  county  judge,  at  a  specified  time  and  place:  tl 
time  to  bo  not  less  than  five  nor  more  than  ten  days  thereafti 
nnd  the  place  to  be  within  the  county  where  one  of  the  bnil  i 
sides,  or  where  the  defendant  was  arrested.     If  other  hnil    a 
given,  a  new  undertaking  must  be  executed,  as  prescribed  in  sf 
lion  575  of  this  act. 
Id.,  I  193,  am'd. 

ft  579.    Qnnllflcntfons  of  liall. 

The  qualifications  of  bail  are  as  follows: 

1.  Each  of  them  must  be  a  resident  of,  and  a  hoiisehr>1cler 
freeholder  within  the  State. 

2.  Each  of  them  must  be  worth  the  sum  specified  in  the  or4 
of  arrest,  exclusive  of  property  exempt  from  execution;  T>nt  t! 
judge,  on  justification,  may  allow  more  than  two  bail  to  justil 
sevorally,  in  sums  less  than  that  specified  in  the  order,  if  t' 
whole  justification  is  equivalent  to  that  of  two  sufficient  bail. 

Id.,  8  194,  am'd.    . 

§  n80.    JaHtlllcatlon  of  bnll. 

For  the  purpose  of  justification,  each  of  the  bail  mn.st  attei 
before  the  judpe,  at  the  time  and  place  mentioned  in  the  noti< 
and  be  examined  on  oath,  on  the  part  of  the  plaintiff,  totirhii 
his  sufflcioncy,  in  surh  manner  as  the  judf:e,  in  his  clis<*retin 
thinks  proper.  Tbe  jiulfre  may,  in  his  discretion,  adjourn  tl 
oxnmination  from  day  to  day.  until  it  is  completed;  but  snob  j 
adjournment  must  always  be  to  the  noxt  judicial  day.  imless  1 
odnscnt  of  parties.  If  required  by  the  plaintiff's  atfornev,  tl 
examination  must  be  reduced  to  writing,  and  subscribed  by  tl 
bail. 
Co.  Proc,  I  196,  am*d. 
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'I  581.  AUo-wance  of  bail. 

It  the  judge  finds  the  bail  suffi'cieut,  he  must  annex  the  exami- 
fitioD  to  the  undertaking,  indorse  his  allowance  thereon,  and 
inue  them  to  be  filed  with  the  clerk.     The  sheriff  is  thereupon  \ 

looerated  from  liability.  4 

?d.,  S  186,  Am'd.     See  poat,  {  1705.  1 


1 


||582.  [Am*d,  1904.]     Deposit  of  money  mrlth  sheriff. 

!  A  defendant,   or  other   person  arrested   or  attached   on   civil 
c-cws,  who  is  entitled  to  release  on  bail,  or  to  jail  liberties  J 

'  giving  the  undertaking  required  by  section  one  hundred  and  * 

of  this  act,  may  instead  of  giving  bail,  or  such  undertak-  ^ 

,  deposit  with   the  sheriff  the   sum  specified   in,   or  endorsed  1 

n  such  process,  or  which  might  be  required  in   such  under-  ] 

*»g.    The  sheriff  must  thereupon  give  the  prisoner  a  certifi-  | 

of  the  deposit,  and  discharge  him  from  custody.     A  deposit  i 

made  in  lieu  of  an  undertaking  for  jail  liberties  must  be 
lied,  under  direction  of  the  court,  in  satisfaction-  of  any  judg- 
it  for  escape  of  the  prisoner  from  such  liberties  and  in 
iPQt  of  any  expense  incurred  in  the  defense  of  an  action 
such  escape,  and  thereafter  the  surplus,  if  any,  and  in  case 
has  been  no  such  escape,  the  whole,  of  such  deposit  must 
Kfanded  to  the  prisoner  or  his  representative,  and  in  case 
>  d(fposit  in  lieu  of  bail  qq  attachment  against  the  person, 
'iball  abide  the  disposition  of  the  court,  or  a  judge  thereof, 
a  county  judge. 
V  >  I&7.  iim*<»;  Ll  1904.  cb.  3S4.     In  effect  April  26,  1904. 

fi88.  Payment  of  deponlt  Into  court  by  sheriff. 

"le  sheriff  must,  within  four  days  after  the  deposit,  pay  it  into 
*  He  must  take,  from  the  officer  receiving  it,  two  certifi- 
^  of  the  payment,  one  of  which  he  must  deliver  to  the  plain- 
and  the  other  to  the  defendant.  For  a  default  in  making  the 
tient,  the  official  bond  of  the  slieriff  may  be  prosecuted,  as  in 
other  case  of  delinquency. 

1198. 

8St.  SnbntltitttniEir  ball  for  devoslt. 

money  is  deposited,  as  prescribed  in  the  last  two  sections, 
may  be  given,  and  may  justify  upon  notice,  at  any  time  be- 
the  expiration  of  the  right  to  be  discharged  on  bail.  There- 
the  judge,  before  whom  the  justification  is  had,  must  direct, 
^  order  of  allowance,  that  tlie  money  deposited  be  refunded 
[the  defendant  or  his  representative,  and  it  must  be  refunded 
dingly. 
1 199,  am'd. 

^t  HoTT  deposit  disposed  of. 

money  deposited  is  not  refunded,  as  prescribed  in  the  last 
>ii,  it  is,  in  a  case  where  the  order  of  arrest  could  be  granted 
by  the  court,  subject  to  the  direction  of  the  court,  as  justice 
'^res.  before  and  after  the  judgment.     In  any  other  case,   if 

naina  on  deposit,  when  final  judgment  is  rendered  for  the 
itiff.  it  mu.5t  be  applied,  under  the  direction  of  the  court,  in 
ifaction  of  the  judgment,  and  the  surplus,  if  any,  must  be  rc- 
1*^  to  thf  defendant,  or  his  representative.     If  the  final  judg- 

i»  for  the  defendant,  or  the  action  abates  or  is  disronlinucd, 
»nm  deposited,  and  remaining  unapplied,  must  be  refunded  to 
dffpndnnt  or  his  representative. 

tltiite  for  Co.  Proc.,   8  200. 
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the  court,  upon  notice,  and  it  may  be  opposed  by  new  prooj 
by  affidavit,  on  the  part  of  the  plaintiff,  tending  to  sustain  an 
ground  of  arrest  recited  in  the  order,  and  no  other,  unless  tb 
defendant  relies  upon  a  discharge  in  bankruptcy,  or  upon  a  db 
charge  or  exoneration,  granted  in  insolvent  proceedings;  in  whic 
case,  the  plaintiff  may  show  any  matter  in  avoidance  thereoi 
which  he  might  show  upon  the  triaL 
Sabstltute  for  Oo.   Proc.,  f  806. 

§  R«».   [Repealed,  1877.] 

§  570.  [Repealed,  1877.] 

§  5T1.   [Repealed,  1877.] 

%   K7'2,   [Am'd,   1K77,   1N82  and   1M8A.]    Supersedeas,  «mlei 
defenilant   ia   char|;:ed   in   execntion,   etc. 

Exc!ept  in  a  case  where  an  order  of  arrest  can  be  granted  on 
by  the  coirt  if  the  plaintiff  unreasonably  delay  the  trial  of  tl 
action  or  neglects  to  enter  judgment  thertnn  within  ten  days  a 
ter  it  is  i  i  his  power  to  do  so,  or  neglects  to  issue  execatii 
against  the  person  of  the  defendant  within  ten  days  after  t] 
return  of  the  execution  against  the  property,  and  in  any  eve 
neglects  to  issue  the  same  within  three  months  after  the  ent 
of  the  judgment,  or  whenever  it  shall  appear  to  the  satisfacti* 
of  the  court  that  the  plaintiff  in  an  action,  or  a  judgment  ccfl 
iter  in  a  judgment,  delays  the  enforcement  of  his  rcmedl 
therein  by  colluHion,  or  for  the  purpose  of  allowing  the  debt 
to  remain  in  prison  under  the  mandate  in  any  other  action.  1 
fore  the  issuing  of  the  mandate  in  favor  of  such  creditor, 
as  to  produce  a  continued  and  extended  imprisonment 
virtue  of  the  separate  mandates  In  the  different  actions,  the  i 
fendant  must  upon  liis  application,  made  upon  notice  to  t 
plaintiff,  be  discharged  from  custody  if  he  has  already  been  tak 
under  the  mandate  against  him  in  such  action;  or  if  he  has  s 
yet  been  imprisoned  therein,  be  relieved  from  imprisonment 
virtue  of  such  mandate,  by  the  court  in  which  the  action  w 
commenced,  nnless  reasonable  cause  is  shown  why  the  applii 
tion  should  not  be  granted.  A  defendant  discharged  as  |X 
scribed  in  this  section  shall  not  be  arrested  upon  an  ezecatkHB 
sued  upon  the  judgment  In  the  action. 

Co.  Proc.,   part  of  S  288,   am'd;    L.   1886,   ch.   072. 
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ARTIC1.1&  THIRD. 

DUdiarffmg  the  defmdant  upon  bail  or  de^posit;  juatifioation  of 
the  bail  and  dispogiiion  of  the  deposit. 

See.  573.  Defendant  to  be  discharged  on  bail  W  deposit. 

574.  When  defendant  may  elect  to  give  ball,  etc.,  or  bond  for  liberties. 

575.  Undertaking  of  the  ball;   what  to  contain. 

576.  Kxaniination  of  persons  ofTered  as  bull. 

977.  Filing,  etc.,  of  papers;  idaintilTs  acceptance  or  rejection  of  ball. 
578.  Notice   of   jurisdiction;    new   nndertakiug,    it  other   bail   is  given. 
679.  Qnallflcations  of  bail. 
5dO.  Jostllication   of  baU. 

581.  Allowance  of  bnll. 

582.  Deposit  of  monej  with  sheriff. 
563.  Payment  of   dei)08it  Into  conrt  by  sheriff. 
584.  Sutwtltotlnf;    tmil     for    uepoiut. 
6SS.  How  deposit  disposed  of. 
we.  When  deposit  to  be  paid  to  a  third  person. 
08T.  Sberlff,  when  liable  to  bail;  his  discbarge  from  liability. 

668.  PioceedlMs  on'  judgment  against  BbetlC 

669.  Batt  liabfe  to  sbeiifl. 
500.  Piling  papers  if  bail  not  given. 

^t  5721.    Defendant  to  be  dlndiargred   on  bnll  or  deposit. 

The  defendant,  at  any  time  before  he  is  in  contempt,  where 
order  can  be  granted  only  by  the  court,  or,  in  any  other  case, 
any  time  before  execution  against  his  person,  must  be  dis- 
irjired  from  arrest,  either  upon  ffirinj?  bail,  or  upon  depositing 
sum  specified  in  the  order  of  arrest.  The  defendant  may 
tre  bail,  or  make  the  deposit,  immediately  upon  his  arrest,  at 
hour  of  the  day  or  ni^ht;  and  he  must  have  reasonable  op- 
inity  to  see*  for  and  to  procure  bail,  before  being  committed 
JaiL 
Ga.  Proc..   i  186.   am'd.    See  post,  |  1706. 

i  (74.    IVMen   defendant  may  elect  to  arlve  bail,  etc.^  or 
Id    (or    liberties. 

Where  the  defendant  is  actually  confined  in  the  jail,  by  vir- 
of  an  order  of  arrest,  and  final  or  interlocutory  judgment  has 
rendcrcKi  against  him  in  the  action,  but  an  oKccution  against 
person  has  not  been  issued,  he  may  elect,  either  to  give  a  bond 
the  liberties  of  the  jail,  or  to  give  bail  or  make  a  dejpoeit,  as 
*ril>ed  in  this  article. 

I  575.    Undertaking  of  tbe  bail)  Tvhat  to  contain. 

The  defendant  may  give  bail,  by  delivering  to  the  sheriff  a 
ten  undertaking,  in  the  sum  specified  in  the  order  of  arrest, 
ited  by   two  or  more  sufiicient  bail,  stating  their  places  of 

lidpDco  and  occupations,  to  the  following  effect: 

1.  If  the  order  of  arrest  could  be  granted  only  by  the  court. 
It  the  defendant  will  obey  the  direction  of**  court,  or  of  an 

rllate  court,   contained  in  an  order  or  a  judgment,  requiring 
to  perform  the  act  specified  in  the  order;  or,  in  default  of 
is  HO  doing,  that  he  will,  at  all  times,  render  himself  amenable 
proceedings  to  i)uni8h  him  for  the  omission. 

2.  If  the  action  is  to  recover  a  chattel,  that  tbe  defendant  will 
Oliver  it  to  the  plaintiff,  if  delivery  thereof  is  adjudged  in  the 

m,  and  will  pay  any  sum  recovered  against  him  in  the  action. 

*  Error  in  engrossing  for  *'scek." 

**  Wocd  *'  tlM  "  omitted  by  error  in  engrossinip. 
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bail,  at  any  time  after  the  surrender,  the  sheriff  mBBt,  by  a  c 
tificate  in  writing,  acknowledge  the  surrender.  An  order  for  < 
oneration  of  the  bail  may  be  procured,  as  prescribed  in  aecti 
592  of  this  act. 

f  596.  Rlflrlits,  etc.,  of  Mberllf  tvho  i«  liable  iov  bail. 

Where  the  sheriff  is  liable  as  bail,  he  has  all  the  rights  a 
privileges,  and  is  subject  to  all  the  duties  and  liabilities  of  b] 
and  bail  given  by  him,  in  order  to  discharge  himself  fyomi  1 
bility,  must  be  regarded  as  the  bail  of  the  defendant  in  the 
tion.  But  this  section  does  not  apply  to  an  action  to  recovei 
chattel:  or  to  a  case  where  a  defence  arises  to  an  action  a^ai 
the  bail,  in  consequc'nce  of  an  act  or  omission  of  the  sheriff. 

§  606.  Ball)  bo^fir  proceeded  agralniit. 

In  case  of  failure  to  comply  with  tlie  undertaking,  the  bail  n 
be  proceeded  against  by  action,  and  not  otherwise. 

Co.  Proc.,  1 190. 

§  507.  Certain  ,  execatloiiH  necesaary  before  i^etl 
aiiralnst  ball. 

An  action  may  be  brought,  as  prescribed  in  the  last  section, 
a  case  where  the  order  of  arrest  could  be  granted  only  by 
court,  at  any  time  after  the  bail  have  failed  to  comply  witli'  ti 
undertaking.  Where  the  undertaking  was  given  in  an  action 
recover  a  chattel,  an  action  may  be  brought  thereupon,  at  4 
time  after  the  return,  wholly  or  partly  unsatisfied,  of  an  execat 
for  the  delivery  of  the  possession  of  the  chattel,  with  respecl 
which  the  order  of  arrest  was  granted.  In  any  other  case,  an 
tion  cannot  be  brought,  us,  prescribed  in  the  last  section,  a 
the  following  requisites  have  oeen  complied  with: 

1.  An  execution,  against  the  property  of  the  defendant,   m 
have  been  issued  to  the  sheriff  of  the  county  in  which  he  i 
arrested,    and    returned    by    that    sheriff,    wholly   or   partly 
satisfied. 

2.  An  execution,   against  the  person   of  the  defendant,    m 
have  been  issued  to    the  same  sheriff,  and  by  him  returned, 
less  than  fifteen  days  after  its  receipt,  to  the  effect  that  the 
fendant  could  not  be  found  within  his  county. 

2  R.  8.  3»2,  t  :n  (2  Eclm.  397),  am'd. 

I  698.  Daly  of  MherllT  on  sacli  execatloim. 

The  sheriff  must  dilisrently  endeavor  to  enforce  an  execnt 
issued  and  delivered  to  him,  as  prescribed  in  the  last  section,  j 
withstanding  any  direction  he  may  receive  from  the  plaintiff, 
his  attorney. 

Id, 132. 

I   600.  Defences  In  action  aKalnnt  bail. 

In  an  action  against  bail,  it  is  a  defence,  that  an  exeent 
against  the  property,  or  against  the  person,  of  the  dofendani 
the  original  action,  was  nnt  issued,  as  prescribed  in  section 
hundred  and  ninety-seven  of  tins  act;  or  that  it  was  not  iBRnef 
sufTicieiit  time  to  enable  the  sheriff  to  enforce  it;  or  that  u  di: 
tion  was  given,  or  other  fraudulent  or  collusive  means  were  u] 
by  the  plaintiff  or  his  attorney,. to  prevent  the  service  thereof. 
Id.,  f  33,  am'd. 
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If  eoo.  Relief  of  ball  nvliere  principal  la  imprisoned   on  ' 

Hmlnal  eltarflre.  ^ 

'■  If  the  defendant  in  the  original  action,  after  his  discharge  upon 

tilt  is  imprisoned,  either  within  or  without  the  State,  upon  a  ' 
liminal  charge,  or  a  conTiction  of  a  criminal  offence,  the  court, 

I  which  an  action  against  the  bail  is  pending,  may,  before  the  ^ 

'  "ation  of  the  time  to  answer,  and  upon  notice  to  the  adverse  ^ 

r,  make  sach  an  order  for  the  relief  of  the  bail,  as  justice  re-  ^ 

JMS,  ch.  SSI.  f  4  (4  Bdm .  554).  sulMtltate  for  Co.  Proc . .  1 191  ^ 

001.  Bail  exonerated  by  deatb,  etc.  i 

[eept  in  an  action  to  recover  a  chattel,  the  ball  must  be  &x-  < 

ited  where  either  of  the  following  events  occurs,  before  the 
ition  of  the  time  to  answer  in  an  action  against  them:  [ 

The  death  of  the  original  defendant. 

His  legal   discharge  from  the  obligation  to  render  himself 
lable  to  the  process,  direction,  or  proceedings,  with  respect 
i^which  the  undertaking  of  the  bail  was  made. 
His  surrender  to  the  sheriff  of  the  county  where  he  was 
stod,  as  prescribed  in  this  article. 

lere  either  event  occurs,  after  the  commencement  of  the  ac^ 
against  the  bail,  the  court  may,  in  its  discretion,  impose  the 
scat  of  the  plaintiff's  costs  and  expenses,  incurred ^after- the 
irn  of  the  execution  against  the  person,  as  a  condition  of 
ring  the  exoneration.  And  the  court  may,  by  an  order,  made 
notice  to  the  adverse  party,  grant  such  further  time  as 
?m8  just,  after  answer,  for  the  surrender  of  the  original  de- 
Jdant.  In  that  case,  his  surrender,  within  the  time  so  granted, 
k  flie  same  effect,  as  if  it  had  been  made  before  answer. 

batitate  for  3  B.  8.  S8C.  M  16  and  34.  and  Co.  Proo..  1 191. 
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5  RSO.    IVlien  deponlt  to  be  paid  to  a  third  person. 

At  any  time  before  the  deposit  is  paid  into  court,  the  defonda 
may  deliver  to  the  sheriff  a  written  direction,  to  pay  it  to  a  thi 
person,  therein  specified,  in  the  event  that  the  defendant  ! 
comes  entitled  to  a  return  thereof;  but  without  expressinif  a 
other  contingency.  The  direction  must  be  acknowIedg«»d 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  rerord< 
and  the  sheriff  must  deliver  it  to  the  officer  who  receives  the  < 
iiOHit,  who  must  note  the  substance  thereof,  with  the  entries 
the  deposit,  in  his  books,  and  upon  the  two  certiOcntes  of  pi 
nieut  into  court.  The  money  thus  deposited  is  deenuHl  the  pn 
erty  of  the  third  person,  subject  to  the  plaintiff's  interest  there 
and  Kubj(x*t  to  the  rights  of  a  creditor  of  the  defendant.  wh< 
the  direction  was  given  for  the  purpose  of  hindering,  delaying* 
defrauding  creditors.  The  money,  or  the  residue  thereof,  na: 
be  paid  to  the  third  person,  where,  by  the  provisions  of  the  \ 
two  sections,  it  is  required  to  be  refunded  to  the  defendant,  or 
representative. 

!  587.  TAitrd,  1877.1    Sheriff,  ^hen  llo-hlc  a.»  hall$  Kls  a 
ohnriire  from  liability. 

If,  after  the  defendant  is  arrested,  he  escapes  or  is  rescnod, 
th'»  liail.  if  any,  given  by  him,  do  not  justify,  when  they  are  : 
accepted,  or  if  the  sheriff  fails  to  pay  the  deposit  into  court 
required  l»y  section  583  of  this  art,  the  sheriff  is  liable  as  b 
But  the  sheriff  may,  except  in  an  action  to  recover  a  chattel,  i 
charge  himself  from  liability,  by  the  giving  and  justificatioq 
bail,  as  follows: 

1.  If  the  case  Is  one  where  the  order  could  be  granted  only 
the  court,  at  any  time  before  the  court  directs  the  performii 
of  the  Oct  specified  in  the  order. 

2.  In  any  other  case,  at  any  time  before  an  execution  Is  Ihs 
against  the   person  of  the  defendant,   upon  a  judgment    in 
action. 

Co.  rroc,  fi  201,  am'd. 

f  588.    Proceedlnsrn  on  Jndflrment  agralniit  nherlff. 
If  judgment  is  recovered  against  the  sheriff,  upon  his  liabl 
as  bail,   and   an  execution   thereon  is  returned  wholly   or    \\a 
uiisatisfitAl.  the  otflcial  bond  of  the  sheriff  may  be  prosecuted 
in  any  other  case  of  delinquency. 

Id..  §  202. 

jl  580.    Bnll  liable  to  nheriff. 

The  bail  taken  upon  the  arrest,  unless  they  justify,  or  oi 
bail  are  given  and  justify,  are  liable  to  the  sheriff  for  all   d 
ages,  which  ho  sustains  by  reason  of  the  omission. 
Id.,  S  203. 

$  500.  rAm*cl,  1870.1    FIIIiiht  papers  If  ball  not  fclvei^. 

Within  ton  days  after  the  defendant  is  arrested,  If  ho  i 
not  give  bail,  or  if  he  gives  bail,  within  ten  days  after  the  Jtij 
cation  of  the  bail,  the  sheriff  must  file  with  the  clerk  the  t> 
of  nrrest,  or,  where  it  was  granted  by  the  court,  the  oept 
copy  thereof  delivered  to  him,  with  his  return  thereupon 
dorsed,  the  papers  upon  which  the  order  of  arrest  was  fsrni 
and  the  undertaking  given  on  the  part  of  the  plaintiff.  TV" 
an  order  of  arrest,  directing  the  arrest  of  two  or  more  det 
ants,  has  been  executed  as  to  one  or  more,  but  not  as  to  a' 
them,  the  sheriff  may  file  a  copy  of  the  order  of  arrest,  ins 
of  the  original. 
See  SI  561.  502.     See  also  Rule  4. 
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7. 1 1,8.4  ARREST  AND  BAIL. 

article:  fourth. 

Charging  and  discharging  hail, 

98L  Wbeo  .defendant  may  be  surrendered. 

68S.  How  surrender  to  be  made;  exoneration  of  bail  tharenpon. 

603L  Bail  may  arrest  defendant. 

IM.  Y<4ontarj  sorrender;   exoneration  of  ball  theroapon. 

985.  Rlgbts,  etc.,   of  sberlff  who  is  liable  as  balL 

fiOSb  Ball;  bow  proceeded  against. 

697.  Ortaln  execntions  necessary  before  action  against  bail. 

8m  Duty  of  sberlff  on   such  oxocutlons. 

589.  Defences  In  action   against  ball. 

800.  Relief  of  ball  where  principal  Is  imprisoned  on  criminal  charge. 

801.  Ball  exoncsrated  by  death,  etc. 

i381.    Wbea  defendant   may   be  aur rendered. 

tcept  in  on  action  to  recover  ii  chattel,  the  bail  may  surrender 
defendant  in  their  own  exoneration,  or  the  defendant  may 
tnder  himself  in  exoneration  of  the  bail,  before  the  oxplra- 
of  the  time  to  answer,  in  an  actioti  against  them.  The  siir- 
fT  ma«t  be  made  to  the  alierlff  of  the  county,  where  the  de- 
int  was  arrested. 

Pzoe.,  9  188»  first  and  last  clauses,  am'd. 

'}• 
Ho^v   aiirrender  to  be  uiadei   exoneration  of  bail 
(apon. 

?re  the  bail  surrender  the  defendant,  tlie  surrender  must  be 

in  the  following  manner: 
They  must  take  the  defendant  to  the  sheriff,  and  require  him, 
Tiling,  to  take  the  defendant  into  his  custody. 
A  certified  copy  of  the  undertaking  of  the  bail  must  be  de^ 
to  the  sheriff,  who  must  detain  the  defendant  in  his  cus- 

thereupon,  as  upon  the  original  mandate,  and  must,  by  a 
Icate  in  writing,  acknowledge  the  surrender.  Upon  the  ap- 
ttioD  of  the  bail,  made  upon  notice  to  the  plaintiff's  attorney, 
upon  production  of  the  sheriff's  certificate  and  a  copy  of  the 

taking,  a  judge  of  the  court,  or  the  county  judge  of  the 

r  where  the  action  is  triable,  may  make  an  order,  directing 
the  bail  be  exonerated.    On  filing  the  order  and  the  papers 

on  the  application  therefor,   the  bail   are   exonerated  ac- 

part  of   I    188,    am'd. 

[Am'd,   1A77.]      Ball  may  arrest  defendant. 

the  purpose  of  surrendering  the  defendant,  the  bail,  at  any 

or  at  any  time  before  they  are  finally  charged,  may  thein- 

arrest  him,  or,  by  a  written  authority,  indorsee!  on  a  cer- 

eopy  of  the  undertaking,,  may  empower  another  person  to 

}.  and  one  or  more  of  the  bail  may  thus  arrest  and  surrender 
Itiefendant,  although  the  others  do  not  join  with  him  or  them, 

that  purpose. 
i  1»,  am'd. 

iM»    YolmmimrT  anrrenderj   exoneration   of  ball  tbere- 


-Jre  the  defendant  surrenders  himself  in  exoneration  of  his 
be  must  present  himself  to  the  sheriff,  and  require  the  sheriff, 
nitlng,  to  take  him  into  custody,  in  exoneration  of  his  bail. 
iheriff  must  detain  him  accordingly,  as  prescribed  in  sub- 
soil second  of  section  592  of  this  act;  and,  if  requested  by  the 
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the  deposit  of  money,  or  the  execution  of  an  undertaking,   ex* 
as  prescribed  in  the  next  section. 

a  R.  8. 18S  (a  Edm.  196),  S 147,  am'd. 

{  eaOw  [Ant'd,  1877.]     Seonrlty  In  otber  oa«e». 

Where  special  proTision  is  not  otherwise  made  by  law  for 
security  to  be  given  upon  an  injunction  order,  the  party  applj 
therefor  must  give  an  undertaking,  executed  by  him,  or  by  om 
more  sureties,  as  the  court  or  judge  directs,   to  the  effect    t 
the  plaintiff  will  pay  to  the  party  enjoined,  such  damages,  not 
cceding  a  sum,  specified  in  the  undertaking,  as  he  may  sustain 
reason  of  the  injunction,  if  the  court  hnally  decides   that 
plaintiff  was  not  entitled  thereto. 
Co.  Proo. .  the  first  sentenco  of  1 2&. 

I  621.  Special  oases  excepted. 

The  foregoing  provisions  of  this  article  do  not  aflPect  i 
special  statutory  provision,  whereby  security  upon  granting* 
injunction  order  may  be  dispensed  with,  in  a  particular  ease, 
the  security  to  be  given  in  a  particular  case  is  otherwise  regulal 

S  622.   [Repealed,  1877.] 

I  623*  [Am'd,  1877.}     Damaaren,  bow  ascertained. 

The  damages,  sustained  by  reason  of  an  injunction,  may 
asc€»rtninod  and  determined  by  the  court,  or  by  a  referee,  \ 
pointed  by  the  court,  or  by  a  w^rit  of  inquiry,  or  otherwise,  as 
court  shall  direct:  and  the  decision  of  the  court  thereupon,  or 
order  confirming  the  report  of  the  referee,  is  conclusive,  as  to  i 
amount  of  those  damages,  upon  all  the  persons  who  have  e 
cuted  the  undertaking,  unless  it  is  reversed  upon  appeal.  1 
court  may,  in  its  discretion,  direct  that  the  sureties  have  notice 
the  hearing,  or  of  an  appeal,  and  may  prescribe  the  time  t 
manner  of  giving  them  notice. 

Co.  Proo..  last  sentencos  of  H  332  and  224,  and  part  of  S 145,  a  B.  8. 190. 

I  624.  Damaflr«s  sustained  by  a  third  person. 

Where  the  defendant  enjoined  was  an  officer  of  a  corporate 
or  joint-stock  association,  or  a  bailee,  a^ent,  trustee,  or  ott 
representative  of  another,  and  the  damages,  sustained  by  hi 
are  less  than  the  sum  specified  in  the  undertaking,  the  court 
the  referee  may  also  separately  ascertain  and  determine  the  da 
ages  sustained,  by  reason  of  the  injunction,  by  the  corporati< 
association,  or  person,  whom  the  defendant  represents,  to 
amount  not  exceeding  the  surplus  of  the  sum  specified  in  the  t 
dertaking;  and  those  damages  may  be  recovered  in  a  separate  i 
tion,  brought  as  prescribed  in  the  next  section. 

S  62B.   Action  on  the  nndertnktnfc. 

Where  the  damages  have  be(»n  ascertained  by  the  decision 
the  court,  or  the  confirmation  of  a  ref«»re(»'s  report,  as  prescrib 
in  the  last  two  sections,  any  person,  entitled  to  the  benefit  of  i 
undertaking,  executed   pursuant   to  the  provisions  of  this   titi 
may  bring  an  action  thereon,  without  further  leave  of  the  court 
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{  000.  Relief  of  bail  ivbere  principal  la  imprftsoned   on 
^]b1b«1  eharare. 

If  the  defendant  in  the  original  action,  after  his  discharge  upon 
",  is  imprisoned,  either  within  or  without  the  State,  upon  a 

lina)  charge,  or  a  couTiction  of  a  criminal  offence,  the  court, 
yhich  an  action  against  the  bail  is  pending,  may,  before  the 
iratioQ  of  the  time  to  answer,  and  upon  notice  to  the  adverse 

r,  maJse  such  an  order  for  the  relief  of  the  bail,  as  justice  re- 

.  UiS^  A.  231.  f  4  (4  Edm.  554).  substitute  for  Co.  Proc..  1 191 

001.  Ball  exonerated  by  death,  etc. 

[Except  in  an  action  to  recover  a  chattel,  the  bail  must  be  ex- 
ited where  either  of  the  following  events  occurs,  before  the 
ition  of  the  time  to  answer  in  an  action  against  them: 
The  death  of  the  original  defendant. 

His  legal  discharge  from  the  obligation  to  render  himself 
fnable  to  the  process,  direction,  or  proceedings,  with  respect 

i^which  the  undertaking  of  the  bail  was  made. 
His  surrender  to  the  sheriff  of  the  county  where  he  was 
*ted,  as  prescribed  in  this  article. 

[Where  either  event  occurs,  after  the  commencement  of  the  nc^ 

against  the  bail,  the  court  may,  in  its  discretion,  impose  the 

leat  of  the  plain tifTs  cof?ta  and  expenses,  incurred. after -the 

'  of  the  execution  against  the  person,   as  a  condition  of 

the  exoneration.    And  the  court  may,  by  an  order,  made 

..^  notice  to  the  adverse  party,  grant  such  further  time  as 

[deems  jnst,  after  answer,  for  the  surrender  of  the  original  de- 
mt  In  that  case,  his  surrender,  w^ithin  the  time  so  granted, 
the  same  effect,  as  if  it  had  been  made  before  answer. 

ItBte  for  3  R.  0.  390.  fl  16  And  84.  and  Co.  Proo.,  1 191. 
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r- 


S  020.  [Am'd,   1883  and   1884.:i    New   undertaklniT 
reanlred. 

Upon  the  hearing  of  an  application,   upon   notice,  to  vaa 

or  modify  an  injunction  order,  the  court  or  judge  may  reqii 

a  new  undertaking,  in  the  same  or  in  a  different  sum,   to 

*■  given  by  the  plaintiff,   with  the  like  sureties,  and  to  the  1] 

'  effect,  as  upon  gi-anting  an  original  order.    The  persons  execntl 

the   new    undertaking   become    liable   thereon,    as   if   they    b 

executed  it  upon  the  granting  of  the  original  order.     The  p 

r  sons    who    executed    the    original    undertaking    remain     lia 

.  thereon,  until  the  new  undertaking  is  given  and  approved,  fl 

J  no  longer.     Upon  such  hearing  the  court  or  judge  may  wh( 

the  alleged  wrong  or  Injury  is  not  irreparable  and  is  cap« 

of   being   adequately    compensated    for    in    money,    vacate    1 

[  injunction  order  upon  the  defendant's  executing  an  undertakl 

in  such  form  and  amount  and  with  such  sureties  as  the  cd 

or   judge   shall   direct,    con<^itioned    to    indemnify    the    plain 

against  any  loss  sustained  by  reason  of  vacating  such  injuncCi 

;  order. 

L.  1884.  ch.   401. 

» 

f  630.  Verified  ananrer  to  have  tlie  effect  only  off  an  m 
davit. 

Upon  the  hearing  of  a  contested  application  for  an  injunct 
order,  or  to  vacate  or  modify  such  an  order,  a  verified  aoM 
has  the  effect  only  of  an  affidavit. 

i  681.    [Repealed,  1877.] 

I  632.     [Repealed,   1877.] 

i  633.    [Repealed,   1877.] 

i  634.    [Repealed,  1877.] 
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7. 1 8,  a.  1       ATTACHMENT  OF  PROPERTY.  §g  685-W 

TITLE  in. 

I  Attachmexit  of  property. 

pBeb  1.  Gdks  where  a  warrant  of  attachment  may  be  granted;   and  pr»* 

[^  reedlnicB  upoD  granting  the  aame. 

)        2.  Executing    the   warrant,    pending   the   action. 

3.  Vacating  or  modifying  the  warrant;  diacharging  the  attachment. 

4.  Regulations  where  theie  are  two  or  more  \Carranta  agalnat  the 
aame  defendant. 

B.  Proceedings  after  judgment;  right  of  partiea  and  dutiea  of  the 
Btaeriff.  after  the  warrant  is  vacated  or  annuUed;  or  the  attach- 
ment discharged. 

ARTICLE  FIRST. 

where  a  toarrant  of  attachment  may  be  granted;  and  prO' 
eeedtngs  upon  granting  the  same. 

MB.  In  whst  RctioDfl. 

696.  What  mast    be  shown  to  procure  the  warrant. 
.   <3T.  Warrant  In  action  agalnat  public  officer,  etc.,  for  peculatlea. 
'  CB.  When  and  by  whom  the  warrant  may  be  granted. 

Ml  AffldaTlts  to  he  filed. 

Mu.  ikxurilj    oa    obtaining   warrant. 

Ml.  Contents   of  warrant:  to  whom  directed. 

Ul.  Talldltj  of   undertaking. 

kos.  [Am'd,  189S.]    In  wkat  actions. 

[a  warrant  of  attachment  against  the  property  of  one  or  more 

pendants  in   an  action,  may  be  granted  upon  the  application 

f  the  plaintiff,    as    specified    in    the    next   section,    where    the 

ption  is  to  recover  a  sum  of  money  only,  as  damages  for  one 

r  more  of  the  following  causes : 

'1.  Breach  of  contract,  express  or  implied,  other  than  a  contract 

•  marry. 

1  Wrongful  conyersion  of  personal  property. 

3.  An  injury   to  person  or  property,   in  consequence  of  negli- 

pBce,  frand  or  other  wrongful  act. 

|U  1S86.  ch.  67a 

lOe.  [Am'd,  1896>  1899.]    Wliat  mast  be  sbown  to  procure 

pe  warrant. 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 

idsTit,  to  the  satisfaction  of  the  judge  granting  the  Hume,  jii 

Mbws: 

il  That  one  of  the  causes  of  action  specifietl  in  the  last  .«*ec- 

|m  exists  against  the  defendant.     If  the  action  is  to  recoTer 

ges  for  breach  of  contract,  the  affidavit  must  show  that  tlie 

tiff  is  entitled  to  recover  a   sum  stated   therein,   over  and 

e  all  counterclaincui  known  to  him. 

That  the  defendant  is  either  a  foreign  corporation  or  not  a 
•deat  of  the  state;  or,  if  he  is  a  natural  person  and  a  resident 
the  state,  that  he  has  departed  therefrom,  with  intent  to  de- 

d  his  creditors,  or  to  avoid  the  service  of  a  summons,  or 
[-^  himself  concealed  therein  with  the  like  intent;  or,  if  the 
neodant  .is  a  natural  person  or  a  domestic  corporation,  that  he 
f  it  hag  r^Qved,  or  is  a))out  to  remove,  property  from  the  state, 
roll  intent  fo  defraud  his  or  its  creditors;  or  has  assigned,  dis- 
•■ed  of,  or  secreted,  or  is  about  to  assign,  dispose  of  or  secrete 
^^°P«tjr  with  the  like  intent;  or  where,  for  the  purpose  of  pro- 
^^  credit,  or  the  extension  of  credit,  the  defendant  has  made 
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g§  611-18  INJUNCTION.  c.  7,  t.  2.  i 

ARTICLB  SKCONO. 

Security » 

Sec  611.  8«carlty,  on  Btujfng  proceedlngi  In  an  action,  before  tiiaL 

612.  Id.;  after  triaL,  and  before  jndfmeut. 

613.  Id.;    alter   JiintdiiMit. 

614.  Money  depoaited   may  be  paid  over. 
616.  Lnuet  taking    w    l<e   cancelled    thereupon. 

616.  SecuiUy     on    aiaylug    pioc-vedlugs    uut*r    verdict,    in   ejectmefit 

dower. 

617.  Id.;   damages  to   include  wnate. 

618.  Deiiosit   may  be  diapenacd   with. 

610.  Undertaking  and  depoblt;   wlion  dlaiHoaed  wltb. 

620.  Security  in  other  cases. 

821.  Special  caaea  excepted. 

6a!:2.  (itetiealeu.) 

628.  PamasM;  how  aacertalned. 

624.  Dcmagea  ouptalned  by  a   third  pcraon. 

625.  Action   on    the    andcrtaklng. 

9  Gil.  Security,  on  ataylnflr  proceedlnffs  In  an  neUo] 
before   trial. 

An  inj'inction  order  shall  not  be  granted,  to  stay  the  trial  of  i 
action,  in  which  the  complaint  demands  judgment  for  a  sam 
money  only,  after  issue  has  been  joined  therein,  unless  the  pa^ 
applying  therefor  gives  an  undertaking  to  the  party  enjoin€ 
with  Futficient  sureties,  to  the  effect,  that  he  will  pay  to  the  par 
enjoined,  or  his  representatiTe.  all  damages  and  costs,  which  mi 
bo  recovered  by  him  in  the  action  stayed  by  the  injunction,  n 
exceeding  a  sum,  specified  in  the  undertaking:  and,  also,  all  dai 
ages  and  costs  that  may  he  awarded  to  him,  in  the  action 
w'hich  the  Injunction  order  is  granted, 

2  R.  S.   188.  §  130  (2  Edm.   106). 

f   012.     Id.)  after  trial,   and   before  Judflrnaent. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedini 
in  an  action  specified  in  the  last  section,  after  verdict,  report,  i 
decision,  and  before  final  judgment  thereupon,  unless  a  sum  < 
money,  sufficient  to  cover  the  sum  awarded  by  the  verdict,  repoi 
or  decision,  and  the  costs  of  the  action.  Is  first  paid,  by  the  puui 
applying  for  the  injunction  into  the  court,  in  which  his  action 
conimeuc«'d,  or  an  undertaking  for  the  payment  thereof,  with  ii 
terest,  is  given,  as  prescribed  in  this  article. 

l&„  i  140.  am'd. 

§  01».    [Am*d,   1877.]      Id.|  after  Jndfnnent. 

An  injunction  order  shall  not  be  grant€»d,  to  stay  proceedtni 
upon  a  judgment  for  a  sum  of  money,  unless  th"?  following  reqv 
sites  are  complied  with,  by  the  party  applying  th-refor: 

1.  The  full  nmount  of  the  judgment,  including  interest  afl 
costs,  must  be  paid  by  him.  into  the  court  in  which  his  action  i 
eonmienrcd;  or  an  undertaking  in  lieu  thereof  mast  be  given*  a 
prescribe<l  in  this  article. 

2.  He  must  also  give  an  undertaking,  with  sufficient  snretieSrl 
pay  to  the  party  enjoined,  all  damages  and  costs,  which  may  fe 
awarded  to  him  by  the  court,  in  the  action  in  which  the  injunctio 
order  is  granted;  not  exceeding  a  sum,  specified  in  the  ondei 
taking. 

M.,  I  141. 
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t2. 


INJUNCTION. 


, ,,  W4  19 

'T  be  mild  over. 
bney  paid  into  court,  as  prescribed  in  the  last  two  secttons, 
'  be  paid  over,  by  the  direction  of  the  court,  to  the  party 
jse  proceeding:!}  are  stayed,  upon  his  giying  an  undertaking  to 
people  of  the  State,  with  sufficient  sureties,  in  a  sum  fixed  by 
eoort,  to  pay  the  money  and  interest,  or  any  part  thereof,  as 
~"ed  in  tbe  order  or  judgment  of  the  court. 
8.  in  ca  Km.  196).  I  142,  aoi'd. 


KlSi.   i;ndl«rtakliaflr  to  be  eaneelled  tliereapon. 

kere  money  so  paid  into  court  has  been  paid  over  to  the  party 
e  proceedings  are  stay,  d,  If  the  final  decision  of  the  action, 
which    the    injunction  order  is  granted,  is  against  the  party 
^'   io^   it,   the  court  must  give  such  directions,  as  justice  re- 
with   re»pect  to  cancelling  the  undertaking  given  by  the 
;fal  party;  making  perpetual  the  Injunction  staying  collec- 
of   the   judgment;  and  requiring  the  judgment   to  be  dis- 
of  record. 


i  Itt. 


Lem« 


virflty  oa  stayias 
ox*   do'vrer. 


proeeedlavs  after  Terdlet,  la 


injanetion  order  shall  not  be  granted,  to  stay  proceedings  In 

tion  of  ejectment,  or  for  dower,  after  verdict,  report.  Or  deci- 

onleas   the  party  applying  therefor  gives  an  undertaking, 

sufficient  sureties,  to  pay  to  the  party  enjoined,  or  his  repre- 

itive,  all  damages  and  costs,  not  exceeding  a  sum  specified  in 

Qodertaking,  which  may  be  awarded  to  him,  in  the  action 

the  injunction  was  granted. 

i  i4«.    am*d. 


€17.  1«*| 


re*  to  iaelade  waste. 


an  undertaking  is  given,  as  prescribed  in  the  last  see- 
the damagres  to  be  paid,  upon  the  vacating  of  the  injunction 
or  the  decision  of  the  action  against  the  party  obtaining  it, 
fe,  not  only  the  reasonable  rents  and  profits  of  the  real  prop- 
recovered  by  the  verdict,  report,  or  decision,  but  all  waste 
itted  upon  the  property,  after  the  granting  of  the  injunction. 

9  145.    See   9  <>23.  post. 

Seiroait  may  1»e  dispensed  with. 

a  case  where  money  is  refbilred  by  the  foregoing  sections 

fthis  article,  to  be  paid  into  conrt,  the  court  or  judge  may  dis- 

with  the  payment,  and  may  require  the  party  to  give,  in 

thereof,  an  undertaking,  with  two  or  more  sureties,  to  pay 

ram  6peci6ed,  with  interest,  as  directed  by  the  court.    If  an 

iking  is  required,  in  addition  to  the  de.posit,  both  under- 

may  be  contained  in  the  same  instrument,  at  the  election 

party  applying  for  the  injunction.  '  *  ^ 

I   146,  siD'd. 

9X9.  ITadeTtalcinv  and  deposit!  wben  dispensed  wltli. 

foregoing  sections  of  this  Article  do  not  apply  to  a  case, 

an  injunction  order  ip  applied  for,  to  stay  proceedings  in 

ther  action,  on  the  ground  tliat  a  judgment,  verdict,  report,  or 

non  therein  was  obtained  by  actual  fraud.    In  that  case,  th' 

or  judge  granting  the  injunction  order  may  dispense  w^' 
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§§  848-45  ATTACHMENT  OF  PROPERTY.       c.  7,  t.  3. 

article:  second. 
Executing  the  vxirrant,  pending  the  action. 

Bee.  648.  [Repealed.]  ^  ^       ^  ^  -     ^     * 

644.  Sheriff  must  attacb  property  of  defendant. 
64&.  What  intereet  In  real  property  may  be  atta<nied. 

646.  Attachment  of   unpaid  subscription  to  foreign  corporation. 

647.  Id.;  interest  In  coriwratlon. 

648.  Id.;  bond,   note,  etc. 

649.  How   property    to    be   attached. 

660.  Certificate  of  defendant's  interest  to  be  furnished. 

661.  Person    refusing   certificate  may    be  examined. 

652.  Uights  of  owner  or  master   of   vessels   by  whlcb  goods   iiaT«  I 

663.  Foregoing  section  not  to  apply   in  certain  cases. 

664.  Sheriff   mast  make  inrentory. 

665.  Sheriff  may  maintain  actions. 

666.  Perishable  goods  and  animals  to  be  sold. 
66T.  Claim  of  property;  how  tried. 

668.  Proceedings,  if  claimant  succeedit 

658a.  Discharge  of  personal  property  from  attachments. 

669.  Finding,  not  to  prejudice  rlpht  of  claimant. 

660.  Proceedings  on   claim   to   domestic   vessel. 

661.  Appraisers  to  be  sworn;  valuation  to  be  returned. 

662.  Undertaking  to  be  given. 

663.  Vessel;   when  to  be  discharged. 

664.  When   undertaking  to   be   sued. 

665.  Defence   In   such   an  action;   plaintiffs   recovery. 

666.  Foreign  vessel;  how  valued. 

667.  Notice  thereof. 

668.  Plaintiff   to   give    undertaking  with  sureties. 

669.  Vessel;   when   to  be  discharged. 

670.  Terms  on   which   debtor   may   claim  vessel. 

671.  672,  673.  When  vessel  to  be  sold. 

674.  Sheriff  to  keep  property. 

675.  Sheriff  may  be  directed  to  pay  money  into  court. 

676.  When  he   may  be  directed  to  release  or  deliver  property. 

677    Plaintiff  may  bring  action  in  name  of  himself  and  the  sberlff. 

678.  How  leave  to  bring  such  action  procured. 

679.  Plaintiff  may  be  Joined  with  sheriff,  after  action  commeneea. 

680.  Judge  to  direct  as  to  management  of  such  an  action,  etc, 

681.  Return  of  Inventory;   how  enforced. 

S  643.    [Repealed,  1877.] 

S  644.  Sheriff  mnat  attach  property  of  defendRnt. 

The  sheriff  must  immediately  execute  the  warrant,  by  levy 
upon  so  much  of  the  personal  and  real  property  of  the  defendi 
within  his  county,  not  exempt  from  levy  and  sale  by  virtue 
an  execution,  as  will  satisfy  the  plaintiff's  demand,  with 
costs  and  expenses.  He  must  take  into  his  custody  all  bo 
of  account.  Touchers,  and  other  papers,  relating  to  the  persO 
property  attached,  and  all  evidences  of  the  defendant  s  title 
the  real  property  attached,  which  he  must  safely  keep,  to 
disposed  of,  as  prescribed  in  this  title.  The  sheriff,  to  whoii 
warrant  of  attachment  is  delivered,  may  levy,  from  time 
time,  and  as  often  as  is  necessary,  until  the  amount,  for  wfl 
it  was  issued,  has  been  secured,  or  final  judgment  has  w 
rendered  in  the  action,  notwithstanding  the  expiration  of 
term  of  office. 

Co.  Proc.,  part  of  {  282,  and  2  R.  S.  4,  §  7  (2  Edm.  4),  am'd. 

I  646.   What  interest  In  real  property  may  be  atta«hH 

The  real  property,  which  may  be  levied  upon  by  virtue  ol 
warrant  of  attachment,  includes  any  interest  in  real  propel 
either  vested  or  not  vested  whirh  is  capable  of  being  alienea 
Xh9  defendant.     (See  S§  1253»  1874.) 
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.7,  t.  S.  a.  1       ATTACHMENT  OF  PROPERTY.  §§  685-W 

i  TTILE  III. 

Attachment  of  property. 

1.  0>«e«  vhere  a  warrant  of  attachment  may  be  granted;  and  i»r»> 
ceedlngB  upon  panting  the  same. 

2.  Ezectitlncr   Uie  warrant,    pendinf   the   action. 

3.  Vacating  or  modifying  the  %varrant;  dlacharging  the  attachment. 

4.  Regolationa  where  there  are  two  or  more  i^arranta  against  the 
same  defendant. 

6l  PTOce«Kliugs  after  Judgment;  right  of  parties  and  duties  of  the 
sheriff,  after  the  warrant  is  vacated  or  annulled;  or  the  attach- 
ment discharged. 

ARTICLES  FIRST. 

where  a  warrant  of  attachment  may  be  granted;  and  pro- 
ceedings  upon  granting  the  name. 

635.  In  what  actionfl. 

636.  What  must  be  shown  to  procure  the  warrant. 
$3T.  Warrant  In  action  against  public  officer,  etc.,  for  peculatlsa. 
CM.  When  and  by  whom  the  warrant  may  be  granted. 
C».  AAdaTiU  to  be  filed. 
Hu.  S«carlt7    on    obtaiulng  warrant. 
641.  CSontents  of  warrant;  to  whom  directed. 
WL  Talldltj  of  nndertaUng. 

t«tB.  [Ani'd,  189S.]    In  wliat  actlonn. 

A  warrant  of  attachment  against  the  property  of  one  or  more 
fnidanta  in   an  action,  may  be  f?ranted  npon  the  application 

the  plaintiff,  as  specified  in  the  next  section,  where  the 
A  Is  to  recover  a  snm  of  money  only,  as  damages  for  one 

more  of  the  following  canses: 

1.  Breach  of  contract,  express  or  implied,  other  than  a  contract 
'  marry. 

2.  Wrongful  conyersion  of  personal  property. 
3l  .\n  injnry   to  person  or  property,   in  consequence  of  negli- 

oe,  frand  or  other  wrongful  act. 

L  1SS6.  ch.  578. 

I  «3e.  [Ani'dy  1895,  1899.]    IVliAt  m«at  be  shown  to  procure 
lie  warrsint. 

Jo  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
"  Tit,  to  the  satisfaction  of  the  judge  granting  the  same,  nu 
w»: 

1.  That  one  of  the  causes  of  action  speoilie<l  in  the  Inst  s<ec- 
exists  against  the  defendant.  If  the  action  is  to  recoTer 
fes  for  breach  of  contract,  the  affidavit  must  show  that  the 
tiff  is  entitled  to  recover  a  sum  stated   therein,   over  and 

bore  all  countefrclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation  or  not  a 
anient  of  the  state;  or,  if  he  is  a  natural  person  and  a  resident 
the  state,  that  he  has  departed  therefrom,  with  intent  to  de- 

r^_  ^j»  creditors,  or  to  avoid  the  service  of  a  summons,  or 
■^^  himself  concealed  therein  with  the  like  intent;  or,  if  the 
wendtnt  is  a  natural  person  or  a  domestic  corporation,  that  he 
•fit  has  rQm<2ved,  or  is  about  to  remove,  property  from  the  state, 
;22, intent  fo  defraud  his  or  its  creditors;  or  has  assigned,  dis- 
JjWof,  or  secreted,  or  is  about  to  assign,  dispose  of  or  secrete 
JJWtjr  with  the  like  intent;  or  where,  for  the  purpose  of  pro- 
l^'i&C  credit,  or  the  extension  of  credit,  the  defendant  has  made 
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§§  848-45  ATTACHMENT  OF  PROPERTY.        c.  7,  t.  3.  a, 

ARTICLES    SBCOND. 

Executing  the  warrant,  pending  the  action. 

See.  648.  [Repealed.] 

644.  Sheriff  must  attach  property  of  defendant. 

64&.  "What  interest  in  real  property  may  be  attained. 

646.  Attachment  of  anpald   aubacriptlon  to  foreign  corporation. 

647.  Id.;   Interest  in  corporation. 

648.  Id.;  bond,   note,  etc. 

649.  How   property    to    be   attached. 

660.  Certificate  of  defendant's  interest  to  be  furnished. 

661.  Person    refusing   certificate  may    be  examined. 

662.  Rights  of  owner  or  master  of   vessels   by  which   goods   nave  bee 

snipped. 

663.  Foregoing  section  not  to  apply  In  certain  cases. 

664.  Sheriff   most  make  inventory. 
666.  Sheriff  may  maintain  actions. 

666.  Perishable  goods  and  animals  to  be  sold. 

667.  Claim  of  property;  how  tried. 

668.  Proceedings,   if  claimant  succeed^ 

668a.  Discharge  of  personal  property  from  attachments. 
668.  Finding,  not  to  prejudice  right  rf  claimant. 

660.  Proceedings  on   claim   to   domestic   vessel. 

661.  Appraisers  to  be  sworn;  valuation  to  be  returned. 

662.  Undertaking  to  be  given. 

668.  Vessel;   when  to  be  discharged. 

664.  When   undertaking  to   be  sued. 

666.  Defence   in   such   an  action;   plaintiff's   recovery. 

666.  Foreign  vessel;  how  valued. 

667.  Notice  thereof. 

668.  Plaintiff   to   give   undertaking  with  sureties. 
668.  Vessel;   when   to  be  discharged. 

670.  Terms  on   which   debtor   may   claim  vessel. 

671,  672,  673.  When  vessel  to  be  sold. 
674.  Sheriff  to  keep  property. 

676.  Sheriff  may  be  directed  to  pay  money  into  court. 

676.  When  he  may  be  directed  to  release  or  deliver  property. 

677.  Plaintiff  may  bring  action  in  name  of  himself  and  the  sheriff. 

678.  How  leave  to  bring  such  action  procured. 

678.  Plaintiff  may  be  Joined  with  sheriff,  after  action  commenced. 

680.  Judge  to  direct  as  to  management  of  auch  an  action,  etc. 

681.  Return  of  inventory;   bow  enforced. 

§  043.    [Repealed,  1877.] 

S  644.  Sheriff  mnat  attach  property  of  defendant. 

The  sheriff  must  immediately  execute  the  warrant,  by  levying 
upon  so  much  of  the  personal  and  real  property  of  the  defendant, 
within  his  county,  not  exempt  from  levy  and  sale  by  virtue  of 
an  execution,  as  will  satisfy  the  plaintiff's  demand,  with  the 
costs  and  expenses.  He  must  take  into  his  custody  all  books 
of  account,  vouchers,  and  other  papers,  relating  to  the  personal 
property  attached,  and  all  evidences  of  the  defendant's  title  to 
the  real  property  attached,  which  he  must  safely  keep,  to  be 
disposed  of.  as  prescribed  in  this  title.  The  sheriff,  to  whom  t 
warrant  of  attachment  is  delivered,  may  levy,  from  time  to 
time,  and  as  often  as  is  necessary,  until  the  amount,  for  whidi 
it  was  issued,  has  been  secured,  or  final  judgment  has  bees 
rendered  in  the  action,  notwithstanding  the  expiration  of  hii 
term  of  office. 

Oo.  Proc.,  part  of  |  282,  and  2  R.  S.  4,  |  7  (2  Edm.  4),  am'd. 

I  646.   What  Interest  In  real  property  may  be  attached. 

The  real  property,  which  may  be  levied  upon  by  virtue  of  a 
warrant  of  attachment,  includes  any  interest  in  real  ^)ropertyf 
either  vested  or  not  vested  whirh  is  capable  of  being  ahened  if 
%h9  defendant     (See  S§  1253,  1874.) 
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i  <I44L  Atiitcliment  of  unpaid  subscription  to  foreiflrn  cov* 
pormtJon. 

UiidtT  a  warrant  of  attachment  against  a  foreign  corporation, 
olhor  than  a  corporation  created  by  or  under  the  laws  of  the 
United  States,  the  sheriff  may  levy  upon  the  sum  remaining 
uopaid  upon  a  subscription  to  the  capital  stock  of  the  corporation, 
made  by  a  person  within  the  county;  or  upon  one  or  more  shai^es 
of  stock  therein,  held  by  such  a  person,  or  transferred  by  him, 
fur  the  puri)08e  of  avoiding  payment  thereof. 
^Btetitute  for  part  of  L.  1846,  ch.  234,  S  1   (3  Rdm.  680). 

I  <S4T.   Id.;  interest  in  corporation. 

The  rights  of  shares  whjjc'h  the  defendant  has  in  the  stock 
4  an  association  or  corporation,  together  with  the  interest  and 
pmfits  thereon,  may  be  levied  upon;  and  the  sheriff's  certificate 
vf  the  sale  thereof  entitles  the  purchaser  to  the  snme  rights  and 
privileges,  with  respect  thereto,  which  the  defendant  had,  when 
iliey  were  so  attached. 
Co.  Proc..   S  234,  and  final  elrufie  of  S  237. 

I  G48.   [Am'd,  1877,  1007.]   Id.;   bond,   note,   etc. 

The  attachment  may  also  be   levied   upon   a   cause   of  action 
arising    upon    contract;    including   a    bond,    promissory    note,    or 
<»ther  instrument  for  the  payment  of  money  only,   negotiable  or 
••therwise,    whether   past   due,    or   yet    to   become   due,   executed 
by  a  foreign  or  domestic  government,  state,  county,  public  officer, 
association,    municipal    or    other    corporation,    or   by    a    private 
p«'rson,  either  within  or  without  the  State;  which  belongs  to  the 
defendant,   and   is   found   within   the  county.     The  levy   of  the 
attachment  thereupon  is  deemed  a  Jevy  upon,  and  a  seizure  and 
attachment   of,   the   debt  represented   thereby.     The   attachment 
may  also  be  levied  upon  a  right  or  interest,  present  or  future  to 
any  of  the  property  or  estate  of  a  deceased  person  wliich  may 
l>elong  to  the  defendant  and  which  could  be  legally  assigned  by 
Uiin  as  legatee  or  distributee,  whether  the  same  exists  by  reason 
of  th»»  provisions  of  a  last  will  and  testament  admitted  to  probate 
i    at  the  time  the  attachment  is  granted,  or  by   operation  of  the 
I    law  in  case  of  the  intestacy  of  the  deceased.     Levy  of  the  at- 
tachment thereupon  is  deemed  a   levy 'upon,  and   a   seizure  ami 
i    attachment  of,  the  rights  and  interests  of  the  defendant  at   the 
i    lime  of  such  levy,  subject  to  the  rights  of  the  executor,  adniinis- 
'    trator  or  trustee  of  such  estate  to  administer  the  same  according 
to  law. 
Amd  by  L.    1907.  ch.  318.    In  effect  Sept.   1,   1907. 

i  640.   [Am'd,  ISSO,  190T.]    How  property  to  be  attached. 

A  levy  under  a  warrant  of  attachment  must  be  made  as 
follows: 
i  1.  Upon  real  property,  by  filing  with  the  clerk  of  the  county, 
(  where  it  is  situated,  a  notice  of  the  attachment,  stating  the  names 
of  the  parties  to  the  action,  the  amoiint  of  the  plaintiff's  claim,  as 
itated  in  the  warrant,  and  a  description  of  the  particular  prop- 
erty levied  upon.    The  notice  must  be  subscribed  bv  the  plaintitT'«) 
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attorney,  adding  the  office  address;  and  must  be  recorded  aud  in- 
dexed by  the  clerk,  iu  the  same  book,  iu  like  manner,  aud  wicb 
like  effect,  as  a  notice  of  the  pendency  of  an  action. 

2.  Upon  the  personal  property,  capable  of  manual  delivery, 
including  a  bond,  promissory  note,  or  other  instrument,  for  tlu* 
pa^'ment  of  money,  by  taking  the  same  into  the  sheriff's  actual 
custody.  He  must  therounoii,  without  delay,  deliver  to  the  person 
from  \vhose  possession  the  property  is  taken,  if  any,  a  copy  of 
the  warrant,  and  of  the  afli<lavits  upon  which  it  was  granted. 

.*}.  [Am'il,  lOOT.j  Upon  other  personal  property,  by  leaving  a 
certified  copy  of  the  warrant,  and  a  notice  howing  the  property 
attached,  with  the  person  holding  the  same;  or,  if  it  consists  of  a 
demand,  other  than  as  specilied  in  the  last  subdivision,  with  the 
person  against  whom  it  exists;  or,  if  it  consists  of  a  right  or 
share  in  the  stock  of  an  association  or  corporation,  or  interests 
or  profits  thereon,  with  the  pi'esident,  or  other  head  of  the  associa- 
tion or  corporation,  or  the  secretary,  cashier,  or  managing  agent 
thereof,  or  if  it  consists  of  a  right  or  interest  in  an  estate  of  a 
deceased  person  arising  under  the  provisions  of  a  w^ill  or  under 
the  provisions  of  law  in  case  of  intestacy,  with  the  executor  or 
trustee  under  the  will,  or  the  administrator  of  the  estate. 

4.   [Ad«letl,    1S8J>.J     Upon   property    discovered    in    any  action 

brought  as  prescribed  in  subdivision  two  of  section  six  hundred 

and  flftj'-five  of  this  act,  by  entering  in  the  proper  clerk's  office. 

the  judgment  rendered  in  said  action,  and  thereafter  levying  ou 

said  property  in  the  manner  prescribed  in  subdivisions  one,  two 

and  three  of  this  section. 

SubBtitnto  for  Co.  Proc..  S  225;  L.  1889,  ch.  504;  L.  1907,  ch.  fJlfi.    Tn  offoot 
Sopt.    1,    1007.     Set'   fiS   1370,   707,   70S. 

9  G50.  Certificate  of  defendant*ii  Interent  to  be  furnliilied. 

Upon  the  application  of  a  sheriff,  holding  a  warrant  of  attach- 
ment, the  president  or  other  head  of  an  association  or  corpora- 
tion, or  the  secretary,  cashier,  or  managing  agent  thereof,  or  a 
debtor  of  the  defendant,  or  a  person  holding  property,  including 
a  bond,  promissory  not<',  or  other  instrument  for  the  payment 
of  money,  belonging  to  the  defendant,  must  furnish  to  the 
sheriff  a  certificate,  under  his  hand,  si)ecifying  the  rights  or 
number  of  shares  of  the  defendant,  in  the  stock  of  the  associa* 
tion  or  corporation,  with  all  dividends  declared  or  incumbrances 
tlu^reon;  or  the  amount,  nature,  and  description  of  the  property, 
held  for  the  benefit  of  the  defendant,  or  of  the  defendant's  inter- 
est in  propcrt}'  so  held,  or  of  the  debt  or  demand  owing  to  the 
defendant,  as  the  case  reciuires. 

Substitute  for  part  of  9  2oG,   Co.  Proc. 

9   Oni.   PerHon  rcfnHlnfr  certificate  may  be  examined. 

If  a  person,  to  whom  application  is  made,  as  prescribed  io 
the  last  section,  refuses  to  give  such  a  fertitir-ate;  or  if  it  is  made 
to  apiK»ar,  by  affidavit,  to  the  satisfaction  of  the  court,  or  a  judg9 
thoreof,  or  the  county  jud^e  <jf  the  c«)Uiity  t(»  which  the  warrant 
is  issued,  that  there  is  reason  to  suspe<'t  that  a  certificate  given 
by  him  is   untrue,   or  that   it  fails   fully   to  set   forth  the  facts, 
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n-quin**!  to  be  shown  tliereby;  the  court  or  judge  amy  make  an 
r»rilt'r.  ilirt.ctin;?  him  to  atti'ud,  at  a  spi'citiod  time,  and  at  a  placi' 
within  the  county  to  which  the  warrant  is  issued,  and  submit  to 
an  examination  under  oath,  concerniuj?  the  same.  The  order  may, 
in  the  discretion  of  the  court  or  judKCi  direct  an  appearance 
l»»*fore  a  referet»  named  therein. 
SnlMtltate  for  rfmalndor  of  i  236,   Co.   Proc. 

S  <2S2,   [Ant'd,   lAOo.]    RlflrhtH   of  owner   or   master   of  ves- 
mIn  by  wliicli  HTOoda  have  been  sblpped. 

Exf-ept  as  otherwise  prescri))ed  in  the  next  section,  the  owner 
'IT  master  of  a  vpssc»1,  on  board  of  which  goods  of  a  defendant, 
afainst  whom  a  warrant  of  attachment  is  issued,  have  been 
f4i|>i>»Hl  for  transportation,  without  reshipment  and  transship- 
ment in  the  State,  to  a  port  or  place  without  the  State,  may 
tnmsport  and  deliver  them  according  to  their  destination,  not- 
withstanding the  warrant;  unless  the  plaintiff,  his  agent  or 
atTorm^y.  executes  to  the  owner  or  tiie  master  of  the  vessel,  a 
written  undertaking,  with  sufficient  sureties,  in  a  sum  specified 
tlierein.  to  pay  liira  all  expenses,  damages,  and  charges,  which 
nmy  l>e  incurred  by  him,  or  to  which  he  may  be  subjected,  for 
nnlading  the  goods  from  the  vessel,  and  for  all  necessary  deten- 
ti*m  of  the  vessel,  for  that  purpose.  The  undertaking  must  be 
approved,  with  respect  to  its  form,  the  sum  specified  therein, 
and  the  sufficiency  of  the  sureties,  by  a  judge  or  justice  of  the 
of)nrt.  or  tlrp  county  judge  of  the  county  wherein  the  vessel  is 
?itoate<l,  or  in  the  city  and  county  of  New- York,  by  a  justice  of 
the  supreme  court. 

U  1806,  ch.  94e. 

I  6S3.  Porenrolnir  nectlon  not  to  apply  In  certain  easea. 

The  last  sccticm  docs  not  apply,  where  the  owner  or  master, 
before  the  shii)ment  of  the  goods,  had  actual  information  of 
the  granting  of  the  warrant,  or  where  he  has,  in  any  wist-, 
connived  at  or  been  privy  to,  the  shipment  thereof,  for  tlif 
pur|>ose  of  screening  them  frori  legal  process,  or  of  hindering, 
ilelaying,  or  defrauding  creditors. 

i  6S4.   Sberilf  ntnut  make  Inventory. 

The  sheriff  must,  immediately  after  levying  under  a  warrant 
of  attachment,  make,  with  the  assistance  of  two  disinterested 
freeholders,  a  description  of  the  real  proi)erty,  and  a  just  and 
true  inventory  of  the  personal  property,  upon  which  it  was 
lerifil,  and  of  the  books,  vouchers,  and  other  papers  taken  into 
hw  custody,  stating  therein  the  estimatful  value  of  each  parcel 
"f  real  property  attached,  or  of  the  intcnst  of  the  <h'feiulant 
therein,  and  of  each  article  of  personal  property,  enumerating 
^uch  of  the  latter  as  are  perishable.  T]j(»  inventory  must  be 
signed  by  the  sheriff  and  the  appraisers;  and  must,  within  five 
days  after  the  levy,  be  filed  in  the  ollice  of  the  clerk  of  the 
«»nnty,  where   the  property  is  attached. 

ne  lint  clauso  of  2  R.  S.  4.  S  8  (2  Kdm.  4),  am'd. 
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§  05S.   [Am'd,  18S8.]    Slterlll  mmr  maintain  actions. 

The  sheriif  uiust,  siibjt'i't  to  the  direct l<ni  of  the  court  or 
judge,  collect  uud  receive  all  debts,  effects,  uud  tbiugs  in  uctiou, 
attached  by  him.  lie  may  maintain  any  action  or  special  pro- 
ceeding, in  his  name,  or  io  the  name  of  the  defendant,  which 
is  necessary,  for  that  purpose,  or  to  reduce  to  his  actual  posses- 
sion an  article  of  personal  property,  capable  of  manual  delivery, 
but  of  which  he  has  been  unable  to  obtain  possession.  And  he 
may  discontinue  such  an  action  or  special  proceeding,  at  such 
time  and  on  such  terms,  as  the  court  or  judge  directs. 

2.  Where  the  summons  was  served  without  the  State,  or  by 
publication,  pursuant  to  an  order  obtained  for  that  purpose, 
as  prescribed  in  chapter  fifth  of  this  act;  and  where  the  defend- 
ant has  not  appeared  in  the  action  (otherwise  than  specially) 
but  has  made  default  aild  before  entering  final  judgment,  the 
sheriff  may,  in  aid  of  such  attachment,  maintain  an  action 
against  the  attachment  debtor,  and  any  other  person  or  per- 
sons, or  against  any  other  person  or  persons,  to  compel  the 
discovery  of  any  thing  in  action,  or  other  property  belonging 
to  the  attachment  debtor;  and  of  any  money,  thing  in  action, 
or  other  property  due  to  him,  or  held  in  trust  for  him,  or  to 
prevent  the  transfer  thereof,  or  the  payment  or  delivery  thereof, 
to  him  or  any  other  person,  and  the  sheriff  may,  in  aid  of  such 
attachment,  also  maintain  any  other  action  against  the  attach- 
ment debtor  and  any  other  person  or  persons,  or  against  any 
other  person  or  persons,  which  may  now  be  maintained  by  a 
judgment  ci  editor  in  a  court  of  equity,  either  before  the  return 
of  an  execution  in  aid  thereof,  or  after  the  return  of  an  execu- 
tion unsatisfied.  The  judgment  in  any  of  the  above-mentionetl 
actions  must  provide  and  direct  that  the  said  property  shall  be 
applied  by  the  sheriff,  to  the  .satisfaction  of  any  judgment  which 
the  plaintiff  may  obtain  in  the  attachment  action. 

Go.  Proc,  part  of  S  2:i2,   am'd;   L.   1889,   ch.  504. 

8   65G.   [Am'd,  1877.]    Pertiihable  irooclti  and  nnlmalii  to  be 
Moid. 

If  property  attached,  other  than  a  vessel,  is  perishable,  the 
court  or  judge  may,  by  an  order  made  with  or  without  notice, 
as  the  urgency  of  tlie  case  in  its  or  his  opinion  requires,  direct 
the  sheriff  to  sell  it  nt  public  auction,  and  thereupon  the  sheriff 
must  sell  it  accordingly.  If  it  consists  of  live  animals,  the  same 
proceedings  may  be  had,  but  such  notice  shall  be  given  to  the 
parties  to  llic  action,  of  the  application  for  the  order  as  the 
court  or  judge  prescrilu^s.  The  order  directing  the  sale  must 
prescribe  the  time  and  place  of  the  sale,  and  notice  thereof  must 
be  given  in  such  manner,  and  for  such  time  as  is  prescribe<l  in 
the  order.  The  sheriff  must  retain  in  his  hands  the  proceeds 
of  the  sale,  after  deducting  his  expenses  as  allowed  by  the  court 
or  judge. 

Co.  Proc,  S  2.13;  and  2  B.   S.  4.  part  of  5  9  (2  Edm.   C),  am'd. 
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1  687.  [Am'd,   lfM>4.]    Claim   of   property ;   how  tried. 

If  ^«xmJs  or  elfticta,  otber  than  a  vessel,  attaohod  as  the  prop- 
erty of  the  tlefeiidttut,  are  claimed  by  or  in  belialf  of  another 
person,  a.s  hLs  property,  an  athdavit  may  be  made  and  delivered 
Lo  the  sherilf,  in  behalf  of  such  person,  at  any  time  while  such 
jtmi«ls  or  effects  or  the  proceeds  thereof  are  in  the  sheriff's  posses- 
sion, stating  that  he  makes  such  a  claim;  specifying  in  whole  or 
n  part  the  propertj'  to  which  it  relates,  and  in  all  cases  stating 
ilie  value  of  the  property  claimed  and  the  damages,  if  any,  over 
aud  above  such  value,  which  the  claimant  will  suflVr  in  case 
sih'h  levy  is  not  released.  In  that  case,  the  sjjeriflf  may,  in  his 
dtscretlon,  empanel  a  jury  to  try  the  validity  of  the  claim. 

2  R.   S.  4,   S  10  (2  Edm.  5).    See  SS  108  and  KM),  ante.    L.   MKM.   ch.  641. 
]■  eff«M:t  Sept.  1.  1904. 

i  6S8.   [AjB*d,    1896,   1004.]    ProceeainKs    If   claimant   sue- 


If,   by    their  inquisition,    the   jury    finds   the    property    of   the 
goods  or  effects  to  have  been  in  the  claimant,  at  the  time  of  the 
Jfvy,  they  must  also  determine  its  value,  and  the  damages  above 
sach  value  as  specified  in  the  last  section.     Thereupon  the  officer 
most  forthwith  deliver  such  goods  or  effects  to  him  or  his  agent; 
anleM  the  plaintiff  gives  an  undertaking  with  at  least  two  sutti- 
cient  sureties,  to  the  effect  that  the  sureties  will  indemnify  hira 
to  the  amount  therein  specified,  not  loss  than  twice  the  value  of 
Ibe  goo<Is  and  effects  and  damages  as  determined  by  the  jury, 
and  two   hundred  and   fifty  dollars  in  addition  thereto,  against 
all  damages,   costs   and   expense \    in   an    action   to    be   brought 
against  him    by   any   person,   by   the  claimant,   his   assignee,  or 
other  representative,  by  reason  of  the  levy  upon,  detention,  or 
sale  of  any  of  the  goods  or  effects,  by  virtue  of  the  attachment. 
If  the  undertaking  is  given,  the  officer  must  detain  the  goods  or 
effects,  as  the  property  of  the  defendant.     Where  an  undertaking 
is  given  to  indemnify  the  sheriff,  he  must,  within  tw^o  days  after 
the  giving  of  said  undertaking,  cause  the  same  to  be  filed  in  the 
•itBre  of  the  court  out  of  which  the  attachment  was  issued,  and 
>»*rve  upon  the  claimant  or  his  arront,  and  the  attaching  creditor 
or  attorney,  whose  name  is  subscribed  to  the  warrant  of  attach- 
ment, a  copy  of  said  undertaking,  with  a  notice  of  the  justifica- 
tion of  the  sureties  thereon.     The  justification   must  take  place 
before  a  judge  of  the  court  out  of  which   the  nttachment  was 
iMiued,  at  a  time  to  be  specified  in  the  notice,  which  must  not  be 
rt-ss  than  two  nor  more  than  five  days  after  the. serving  of  the 
said  potice.     For  the  purpose  of  justification,  ea«  h  of  the  sure- 
ties up<»n  the  undertaking  must  attend  before  the  judge  at  the 
tfane  and  place  mentioned  in  the  notice,  and  be  examined  on  oath 
on  the  part  of  the  claimant,  or  his  agent  or  attorney,  touching 
his  sufficiency,  in  such   manner  as  the  judirc.   in   his  discretion, 
thinks  proper.     The  examination  may  be  adjourned  from  day  to 
day  nntil  it  is  completed,  but  such  ndjonrmneiit  must  always  be 
10  the  next  judicial  day.     Tf  renuirod   by  tlie   claimant,   his  as- 
•<isnee  or  other  representative,  the  examination  must  be  reduced 
to  writing  and  subscribed  by  the  sureties.     If  the  judge  finds  thi^ 
»nreties  sufficient  he  must  annex  the  examination  to  the  under- 
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taking,  endorse  his  allowanti}  thereon,  and  cause  the  said  under- 
taking, together  with  the  examination  of  the  sureties,  to  he  filed 
with  tlio  clerk  of  tlie  court.  Thereupon  the  sheritf  is  released 
and  discharged  from  all  liahility,  by  reason  of  the  taking  and 
detention  of  the  property  seize(l.  When  any  such  undertaking 
shall  have  been  approved  and  filed,  as  hereinbefore  provided,  the 
clerk  of  the  court  in  which  the  same  shall  be  filed  shall  imme- 
diately index  the  same  in  the  g<»neral  index  book  in  his  office 
under  the  title  of  the  suit  in  which  the  attachment  is  issued. 
2  R.  S.  4,  S  11;  L.  1805,  ch.  602;  L.  1904,  ch.  541.    In  effect  Sept.  1,  IdiA. 

§  G5M-a.    [Added,    10O4.]    DlMcharfire   of   iiersonal    property 
froiu  attacliinenta. 

If  goods  or  effects,  other  than  a  v(»ssel,  attached  as  the  pri>p- 
erty   of   the   defendant,   or   auy   portion   thereof,   are  claimetl   by 
or  in  behalf  of  another  person,  such  claimant   may,   withiq  live 
days  after  the  levy  of  the  attachment,  apply  to  the  judge  who 
granted  the  warrant,  or  to  the  court,  for  an  order  to  discharge 
the  attachment,   as  to   the   whole  or  a  part  of  the  property  at- 
tached.    Upon   such   an   application   the   claimant  must   give  to 
the  sheriff  an   undertaking  with   at  least  two  sutUcient   suretie.^ 
who  must  justify  in  double   the   value   of  the  property-  claimetL 
as   appraised   in   the    inventory   of    the   property    attached.     The 
undertaking  must  be  conditioned  to  the  effect  that  in  an  action 
to   be   brought   on   the   undertaking,    the   claimant   will   esta)>iish 
that  he  was  the  owner  of  such  goods  or  effects  at  the  time  of 
the  levy  thereon;  and  that  in  case  of  his  failure  to  do  so,  he  will 
pay  to  the  sheriff  the  full  value  of  the  property  so  claimed  with 
interest   from   the   date   thereof   together   with    the   costs   of   the 
action.      Sections    six    hundred    and    ninety    and    six     hundred 
and    ninety-one    shall    api)Iy    to    an    undertaking    given    as    pn*- 
scribed  in  this  section.     Upon  such  an  undertaking  being  given 
and   after  justification  of  the  sureties   if  requirctl,   the  court  or 
judge  must  make   an  order  discharging  the  i)roperty  so  claimetl 
from    the    attachment,    upon    payment    by    the    claimant    of   tlic 
sheriff's  fees  and  necessary  disbursements.     ThereuiKm  and  upon 
such   payment,  the  sheriff  must  discharge  the  same  accordingly, 
notwithstanding  that  the  plaintiff  may  have  given  an  undertaking 
as  provided  in  section  six  hundred  and  fifty-eight.     The  court  or 
judge  maj',  upon  the  api)lication  of  the  plaintiff  or  of  the  eiaini- 
ant  at  any  time  before  the  warrant  is  vacated  or  annulled,  uiwin 
n<»tice   to  all   parties  in   interest,  direct  the  sheriff  to  eommence 
an  action  uixm  the  undertaking,  upon  such  terms  and  conditions 
and  under  such  regulations  as  it  or  he  deems  just.     In  such  an 
action,  the  claimant  may  show,  in  l)ar  of  a  recovery,  that  he  was 
the   owner   of   the   said   property   attached.     If  judgment   passi^s 
against  the  claimant  the  plaintiff  is  entitled  to  recover  the  value 
of  the  said   property  with   interest   from  the  date  of  the  under- 
taking with   the  costs  of  the  action.     Neither  the  giving  of  the 
un<lertaking   as   prescribed   in   this  section,   nor    the   recovery  of 
any  judgnv^nt  thereen,  shall  affect  in  any  manner,  the  right,  if 
any,  of  the  defendant  in  the  attachment  action  in  or  to  the  prop- 
erty discharged  from  the  attaclmient,   nor  shall  this  section  he 
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(oiutruoU  as  affocting  or  impairing  any  other  rif^ht  or  remedy 
wbicli  anj*  person  might  otherwise  have  in  respect  to  the  prop- 
CTty  attached. 
L.  1»>|,  eh.  298.    In  effect  Sept.   1,   1904. 

S  650.  FindlncTf  'i^ot  to   prejudice  rlgrht  of  claimant. 

If  the  property  is  found  to  be  in  tlie  defendant,  the  finding 
does  Dot  prejudice  the  right  of  the  claimant  to  bring  an  action, 
u*  recoTer  the  goods  or  eflfects,  or  the  Value  thereof. 

\  660.  Proceedlnipa  ou  claim  to  domestic  veaael. 

Where  a  vessel,  belonging  to  a  port  or  place  in  the  United 
S'jtes,  or  a  share  or  interest  therein,  is  attached,  the  court  or 
jsdge,  on  the  application,  within  thirty  days  thereafter,  of  a 
perM»u  claiming  title  thi'roto,  or  of  his  agent,  must  appoint  three 
indifferent  persons  to  make  a  valuation  thereof. 

3  R.  S.  .5.  S  13  (2  Bdm.  5). 

\  661.   [Am'd,    1877.]    Appralnera    to    be    s^fForn)    val nation 
tt  be  returned. 

A  valuation  of  a  vessel,  or  of  a  share,  or  interest  therein,  made 
^  prescribed  in  this  article,  must  be  in  writing,  and  subscribed 
by  the  appraisers;  each  of  whom  must  take  and  subscribe  an 
aiBdavit,  annexed  thereto,  to  the  effect,  that  Ihe  valuation  is, 
!  in  all  respects,  just  and  fair,  and  that  the  value  of  the  vessel, 
share,  or  interest,  is  truly  stated  therein,  according  to  the 
deponent's  l)elief.  The  valuation  must  be  immediately  returned 
to  the  c<iurt  or  judge;  and,  after  an  undertaking  is  given,  or  after 
tljt  expiration  of  the  time  to  give  an  undertaking,  as  prescribed 
in  the  next  section,  it  must  be  delivered  to  the  sheriff. 

'     S  662.  L'adertaicinflr  to  be  grlv-en. 

Within  two  days  after  the  valuation  is  returned,  the  claimant 
'>r  his  agent  may  execute  an  undertaking  to  the  sheriff,  with 
Mitfinent  sureties,  approved  by  the  court  or  judge,  who  must 
justify  in  twice  the  appraised  value,  to  the  effect,  that,  in  an 
ai-tion  to  be  brought  on  the  undertaking,  the  claimant  will 
i^tablish  that  he  was  the  owner  of  the  vessel,  share,  or  interest, 
at  the  time  of  the  levy  thereupon;  and  that,  in  case  of  his  failure 
lo  <Io  so.  ho  will  pay  the  amount  of  the  valuation,  with  interest 
fwn  the  date  of  the  undertaking,  to  the  sheriff;  or,  if  the  war- 
rant is  vacated  or  annulled,  to  the  defendant,  or  his  personal 
representative. 

:  R.  S.  5.  f  14. 

f  603.  Veimel^  ^rhen  to  be  dincharffed. 

I'iKin  such  an  nndertaking  being  cxenited  and  delivered  to 
tho  sheriff,  the  court  or  jud^e  must  ninko  an  (M-der,  directing; 
tljo  Tessel  or  share  to  be  dis'-hargod  from  tlie  attaclniient.  Thcro- 
"1"^  the  sheriff  must  discharge  the  same  accordingly. 

I<L.  I  15. 
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i  664.  When  undertaking  to  be  aned. 

The  coiii't  or  judge  may,  iii>on  the  application  of  either  party, 
at  any  time  before  the  warrant  is  vacated  or  annulled,  direct 
the  sheriff  to  commence  an  action  upon  the  undertaking,  upon 
such  terms  and  conditions,  and  under  such  regulations,  between 
him  and  the  applicant,  as  it  or  he  deems  just.  And  if  the  warrant 
of  attachment  is  vacated  or  annulled,  the  defendant  in  the 
attachment,  his  assignee  or  personal  representative,  may  com- 
mence and  maintain  an  action  upon  the  undertaking,  or  may 
be  substituted,  in  place"  of  the  sheriff,  in  an  action  pending 
thereupon. 

Substitute  for  2  B.  S.  6,  S  16. 

§  665.   Defence  In  snch  an  action;  plaint llTfl  recovery. 

In  such  an  action,  the  claimant  may  show,  in  bar  of  a  recovery, 
Ihat  he  was  the  owner  of  the  vessel,  sliare,  or  interest,  at  thi* 
time  when  it  was  attached.  If  jud^nnent  passes  against  hiiu. 
the  plaintiff  is  entitled  to  recover  the  amount  of  the  valuation, 
with  interest  from  the  date  of  the  undertaking. 
Id..  8  17,  am'd. 

9  666.   Foreiarn  veHseli  tkovv  valned. 

Where  a  foreign  vessel,  or  a  share  or  interest  therein,  is 
attached,  it  must  be  valued,  as  prescribed  in  sections  (JtKI  and 
001  of  this  act,  upon  the  application  of  a  person,  who  make& 
affidavit,  to  the  effect  that  he  is  the  owner  thereof,  or  that  he 
is  the  agent  of  a  person,  naming  him  and  his  residence,  whnui 
he  believes  to  be  the  owner  of  the  vessel,  share,  or  interest 
attached. 
Id.,  fi  18. 

S  667.  Notice  thereof. 

Such  notice  of  the  applitmtion  must  be  given  to  the  plaintiff, 
as  the  court  or  judge  deems  reasonable. 

Id.,  8  19. 

8  668.   Plaintiff  to   flrlve   nndertakln^  'vrlth   flnretles. 

Within  three  days  after  the  valuation  is  returned,  the  plaintiff 
must  give,  to  the  person  in  whose  behalf  the  claim  is  made,  au 
undertaking,  with  sufficient  sureties,  approved  by  the  court  or 
judge,  who  must  justify  in  twice  the  appraised  value,  to  the  effect 
that  they  will  pay  such  damages  as  may  be  recovered  for  seiziui; 
the  vessel,  share,  or  interest,  in  an  action  brought  against  tij«' 
sheriff,  or  the  plaintiff  in  the  attachment,  within  three  niontls 
frcmi  the  approval  of  the  undertaking,  if  it  appears  therein  that 
the  vessel,  share,  or  interest  belonged,  at  the  time  of  attachiuK 
it,  to  the  person  in  whose  behalf  the  claim  is  made. 
Id.,  8  20. 

9  669.  Vea»el;  when  to  he  dlscharflred. 

Unless  such  an  undertaking  is  given,  the  court  or  judge  mu»»«l 
grant  an  order  discharging  the  vessel,  share,  or  interest  so 
claimed,  from  the  attachment;  whereupon  the  sheriff  must  dis- 
charge the  same  accordingly. 

Id.,  8  21. 
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S  670.  Terms  on  wlilcki  debtor  may  claim  vensel. 

If,  «fter  Biifh  an  uudertakioj^  \»  given  by  the  plaintiff,  the  war- 
nmt  is  vacated  or  annulled,  or  the  attachment  is  discharged  as 
10  the  vessel,  share,  or  interest,  the  defendant  or  his  agent  is 
tatitied  to  claim  the  same,  or  the  proceeds  thereof,  if  it  has  been 
«oM,  oiJy  upon  his  showing,  to  the  satisfaction  of  the  court  or 
judge,  that  the  undertaking  has  been  discharged;  or  giving  to 
tke  plaintiff  an  undertaking,  with  suthcieut  sureties,  approved  by 
the  I'ourt  or  judge,  who  must  justify  in  twice  the  appraised 
nlue,  to  the  effect,  that  they  will  indemnify  the  plaintiff  against 
an  charges  and  expenses,  in  consequence  of  the  undertaking. 

2  B.  S.  5.  §  23,  am'd. 

I   i  671.  IVl&en  -resael   to  be  sold. 

_  If  the  undertaking  of  the  plaintiff  is  not  discharged,  or  he  is  not 
jBiemuified,  as  prescribed  in  this  article,  within  one  month  after 
we  defendant  becomes  entitled  to  claim  the  vessel,  share,  or  in- 
tmst,  as  so  prescribed,  it  may  be  sold  by  the  sheriff,  in  whose 
tBst»)d>  it  is,  upun  an  order  of  the  court  or  judge;  and  the  pro- 
twds  of  the  sale  must  be  naid  to  the  persons  who  executed  the 
'todertaking,  for  their  indemnity, 
li,  5  24. 

i  672.  The  name. 

If  a  flaim  is  not  made,  by  or  in  behalf  of  an  owner  of  a  domes- 
tic vessel,  or  of  a  share  or  interest  therein,  within  thirty  days 
tfter  it  is  attached,  or  if  the  proper  undertaking  is  not  executed 
^  the  claimant;  or  if  a  claim  is  not  made,  within  that  time,  by 
»  m  behalf  of  the  owner  of  a  foreign  vessel,  or  of  a  share  or 
interest  therein;  the  vessel,  share,  or  interest,  may  be  sold  by 
the  sheriff,  under  an  order  of  the  court  or  ju<lge,  upon  the  appll- 
fation  of  the  plaintiff,  if,  in  the  opinion  of  the  court  or  judge,  a 
ttle  is  ne<.*essary. 
M.,  J  25. 

f  673.  Tbe  aaiiie. 

Where  a  share  or  interest  in  a  vessel,  foreign  or  domestic,  is 
Mtached,  if  the  proper  claim  to  it  is  not  made,  by  or  in  behalf  of 
jn  owner  thereof,  within  thirty  days  thereafter,  it  may  be  sobl 
•F  the  sheriff,  under  an  order  of  the  court  or  judge,  upon  the 
*W>lieation  of  a  joint  owner,  or  his  agent. 

14..  f  26. 

}  674.   rAm*d,   1877.1    ShertlT  to  keep   propert}". 

The  sheriff  must  keep  the  property  attached  by  him,  or  the 
prmTp<ls  of  property  sold,  or  of  a  demand  collected  by  him,  t(» 
answer  any  judgment  that  may  be  obtained  against  the  defend- 
^  in  the  action. 

Oj.  Proc,,  part  of  S  232. 

S  675.  Sheriff  may  be  directed  to  pay  money  Into  eonrt. 

But  the  court,  upon  the  aiiplication  of  either  party  to  the  ac- 
twn,  may  direct  the  Rherlff.  either  before  or  after  the  expiration 
of  his  term  of  office,  to  pay  into  court  the  pr()<'e<Mls  of  :\  d(»niand 
<*iHected.  or  property  sold:  or  to  deposit  tlioni  in  a  designated 
hank  or  trust  company,  to  bo  drawn  out  only  upon  the  order  of 
tb<;  cotirt. 
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S  07G.   [Ani'd,  1877. J    When  he  may  be  directed  to  reletu 
or  deliver  property. 

Where  tiit?  procetnls  of  the  property  sold,  and  of  the  demaD< 
oollec-ted  by  the  sheriff,  exceed  tue  amount  of  the  plaintiff's  d< 
maud,  with  tlie  costs  and  expenses,  and  of  all  other  warrants  ( 
attachment  or  executions  in  the  sheriff's  hands,  chargeable  upo 
the  same;  the  court,  or  the  judge  who  granted  the  warrant,  upo 
the  application  of  the  defendant,  or  of  an  assignee  of,  or  pui 
chaser  from  the  defendant,  and  upon  notice  to  the  plaintiff,  an 
the  plaintiffs  in  the  other  warrants  or  executions,  may.  at  an 
time  during  the  pendency  of  the  action,  make  an  order  directiu 
tlie  sheriff  to  pay  over  the  surplus  to  the  applicant,  and  to  releaa 
from  the  attachment  the  remaining  real  and  personal  proiH»rt 
attached. 

S  677.   [Ani*d,   1H80.)    Plaintiff  may  brlnfl?  action   la  aaM 
of  Iiluifielf  and  the  nherlff. 

The  plaintiff,  by  leave  of  the  court  or  judge,  procured  as  po 
scribed  in  the  next  section,  may  bring  and  maintain,  in  the  nam 
of  himself  and  the  sheriff  jointly,  by  his  own  attorney,  and  at  hi 
own  expense,  any  action  which,  by  the  provisions  of  this  tith 
may  be  brought  by  the  sheriff,  to  recover  property  attacho<l.  o 
the  value  thereof,  or  a  demand  attaclie<l,  or  upon  an  uudertakioj 
given  as  prescribed  in  this  title,  by  a  person  other  than  th 
plaintiff;  the  plaintiff,  in  his  own  name  and  the  sheriff's  jointlj 
may  also  bring  and  nuuntain  any  action  which,  by  the  provision 
of  subdivision  two  of  section  six  hundred  and  fifty-five  of  artici 
sec<uid  of  this  title,  may  f»e  brought  by  the  sheriff.  The  sherif 
must  receive  the  proceeds  of  such  an  action,  but  he  is  not  liabl 
for  the  costs  or  expenses  thereof.  Costs  may  be  awarded,  ii 
such  an  action,  against  the  plaintiff  in  the  warrant,  but  no 
against  the  sheriff. 

SubHtltuto  for  Co.    Proc,   S  238;   L.    1880,   ch.   504. 

1  il7H,   HoMT  lenve  to  brlniir  Hueh  action  procured. 

The  court  or  ju<lge  must  grant  leave  to  bring  such  an  action 
where  it  appears,  that  due  notice  of  the  application  therefor  \m 
been  given  to  the  sheriff;  but,  before  doing  so,  the  court  or  jndp 
may  nniulre  that  notice  of  the  application  be  given  to  the  plain 
tiff,  in  any  other  warrant  against  the  same  defendant.  And  sud 
t(»r!n»,  conditions,  and  regulations  may  be  imposed,  in  the  ortlei 
granting  leave,  as  the  court  or  judge  thinks  proper,  for  the  dun 
protection  of  the  rights  and  int<'rests  of  all  persons,  intereste* 
in  the  disposition  of  the  proceeds  of  the  action. 

la. 

§  <t70.  Plaintiff  may  be  Joined  'v^'lth  Hherlff,  after  aettoi 
commenced. 

Ijcavc  may,  in  like  mainuT  and  with  like  effect,  be  granted  U 
the  plaintiff  in  the  warrant,  to  be  joined  with  the  sheriff.  In  an 
a<lion  brought  by  the  sheriff,  in  a  ens(»  where  he  might  bnv( 
procured  leave  to  bring  the  action,  as  prescribed  in  the  la^t  tw* 
se<'tioi»s.  T^i)on  an  application  therefor,  the  <'ourt  or  judge  may 
in  a  proper  case,  recpiire  the  [ihiintiff  to  provide  for  the  expense* 
in  the  action,  already  incurred  by  the  sheriff.  The  applicatinK 
must  be  denied,   in  case  of  an  unreasonable  delay  in  making  it 
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N"  where  an  application  wns  made,  before  the  actiou  was  bron^lit, 
led  file  phiiutiff  uegleeteil  ur  refuse*!,  without  a  i;<mm1  exeu.se 
!here/or,  to  comply  with  the  terms,  conditiouH  or  regulations,  then 

5   GSO,  Jndflre  to  direct  ft«  to  management  of  aach  an  ac- 
tion, etc. 

The  eoiirt  or  judgo  may,  ujMm  the  applieation  of  the  sheriff,  or 
ft  the  defendant  in  the  warrant,  duriup  the  pendency  of  an  ac- 
D,  brought  as  prescribed  in  the  last  three  sections,  direct  as  to 
coadiiot,  diseontimiance,  or  si^ttlement  of  the  same,  and  as  to 
application  or  disposition  of  the  money  or  property  recovered 
in,  as  justice  requires. 

i  4^1.    Retitrn  of  inventory;  how  enforced. 

.  rpon  the  applieation  of  eitlier  partj',  and  proof  of  the  nejrle»-t 
if  the  J«lieriff ,  the  court  or  judpe  ni«y.  by  order,  retiuiro  the  slieriff 
b  rrtnrn   an    inventory.     Disnbeilience  to  such  an  order  may  be 
|iiD]>«bed.  as   a   contempt  of  the  court. 
'2  E.  8.   13,   5   66  (2  Edm.   14).    See  iwat.  3  712. 
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ARTIOLB  THIRD. 

Vacating  or  modifying  the  toarrant;  disghargingtheattachmen 

Bee.  682.  Motion  to  racate  or  modify  warrant,  or  Incre&ae  aecurlty. 
088.  How  m«tlon  muat  be  made;  eppoaing  it  by  new  prootk. 
684-68S.  [Repealed. J 

686.  When  prior  motion  not  to  prejndlce  sabsequent  motltm. 

687.  Defendant  may  apply  for  dlBcharge  of  attachment. 

688.  Undertaking  to   be   given. 

688.  Application  by   one  of  several  defendants. 
680.  Sureties  to  justify  if  required. 

691.  SherlflT  may  retain  property  until  Justification. 

692.  Foregoing  provisions  applicable  to   vessels. 
683.  Partners  may  apply  to  discharge  attachment. 
694.  Undertaking  to  be   given. 

690.  Court  or  Judge  may  ascertain  value. 

696.  When  plaintls  entitled  to  notice  of  any  applicatloDt  etc. 

I  682.  [Am'd,  1877.]  Motion  to  Taoate  or  modify  warrai 
or  increa«o  •eonrity. 

The  defendant, '  or  a  person  who  has  acquired  a  lien  upon,  i 
Interest  in,  his  property,  after  it  was  attached,  may,  at  any  tin 
before  the  actual  application  of  the  attachea  proi>erty,  or  til 
proceeds  thereof,  to  the  payment  of  a  judgment  recovered  in  tl 
action,  apply  to  vacate  or  modify  the  warrant,  or  to  increase  t] 
security,  given  by  the  plaintiff,  or  for  one  or  more  of  those  forii 
of  relief,  together,  or  in  the  alternative. 

Substitute  for  part  of  i  241,  Co.  Proc. 

I  688.  Hoiv  motion  mnst  be  made)  opposing  it  by  ne 
proofs. 

An  application,  specified  in  the  last  section,  may  be  foandi( 
onl^  upon  the  papers  upon  which  the  warrant  was  granted; 
which  case,  it  must  be  made  to  the  court,  or,  if  the  warrant  w 
granted  by  a  judge  out  of  court,  to  the  same  judge,  in  court  < 
out  of  court,  and  with  or  without  notice,  as  he  deems  propc 
Or  it  may  be  founded  upon  proof,  by  affidavit  on  the  part  of  ti 
defendant:  in  which  case,  it  must  be  made  to  the  court,  or, 
the  warrant  was  granted  by  a  judge  out  of  court,  to  any  jad| 
of  the  court,  upon  notice;  and  it  may  be  opposed  by  new  proc 
by  affidavit,  on  the  part  of  the  plaintiff,  tending  to  sustain  ai 
ground  for  the  attacnment,  recited  in  the  warrant,  and  no  oth* 
unless  the  defendant  relies  upon  a  discharge  in  bankruptcy,  * 
upon  a  discharge  or  exoneration,  granted  in  insolvent  procee 
ings;  in  which  case,  the  plaintiff  may  show  an^  matter,  in  avol 
ance  thereof,  which  he  might  show  upon  the  trial. 

9  664.  [Repealed,  1877.] 

9  686.  [Repealed,  1877.] 

9  686.  [Am'd,  1877.]  Wben  prior  motion  not  to  projndli 
•nbse^nent  motion. 

The  denial  of  such  an  application  does  not  prejudice  a  subi 
quent  application,  seasonably  made,  founded  upon  the  failure  * 
a  complaint  which  had  not  been  filed  or  served  at  the  time  • 
the  former  application,  to  set  forth  any  of  the  causes  of  actit 
mentioned  in  section  635  and  section  637  of  this  act. 

Bee  I  668,  ante. 
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fwben* an  upplication  was  mnde,  before  the  action  was  brou^rht, 
W  thf  plaintiff  ueplec-tcd  or  refused,  without  a  ^ood  excuse 
Isefor,  to  comply  with  the  terms,  conditions  or  regulations,  then 

ttiO.  J«dire  fa  direct  aM  to  manaireineiit  of  hvcIi  an  ac- 
etc. 

court  or  judge  may.  upon  the  application  of  the  sherifif,  or 
|tlie  defendant  iii  tbe   warrant,  dm-iiij?  rlie  pendency  of  an  ac- 
bma^fat  as  i>r€*scribed  in  the  hist  three  sectiiui.s,  direct  as  to 
leondact,  discontinuauce,  or  settlement  of  the  same,  ami  as  to 
I  application  or  disposition  of  the  money  or  property  recovered 
ein,  as  justice  requires. 

iKl.  Return  of  inventory;  "hoxv  enforced. 

the  application  of  either  party,  and  proof  of  the  neglect 
sheriff,  the  court  or  jnd.ire  may,  hj'  onler,  require  the  slicrifF 
m  an  inventory.      I)isol>e<lience  to  such  an  order  may  be 

as  a  cf>ntoiiipt  of  the  court. 
8.  13.  5  66  (2  Edm.    14).    See  post.  S  712. 
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S  681.  Sheriff  may  retain  property  until  Jastiflcation« 

The  sheriff  is  responsible  for  the  sufficiency  of  the  sureties;  ai 
he  may  retain  possession  of  the  property  attached,  and  the  pr 
ceeds  thereof,  until  the  objection  to  them  is  waived,  as  prescrilx 
in  the  last  section,  or  they^  or  the  new  snreties,  justify. 

Id.,  part  of  tbe  same  section. 

S  OS)2.  Foreffolngr  provinlonii  applicable  to  Teaselii. 

The  last  five  sections  are  applicable,  where  a  vessel,  or  a  shai 
or  interest  therein,  is  attached.  If  it  is  necessary,  to  enable  tl 
defendant  to  discharge  the  attachment,  the  court  or  judge  eqa; 
by  order,  stay  any  proceeding  specified  in  article  second  of  th 
title,  or  extend  the  time  to  do  any  act  therein  specified. 

§  003.  Partners  may  apply  to  diseharve  attachment. 

If  a  warrant  of  attachment  is  levied  upon  the  interest  of  oi 
or  more  partners,  in  goods  or  chattels  of  a  partnership,  the  oUm 
partners,  who  are  not  defendants  in  the  action,  or  any  of  then 
may,  at  any  time  before  final  judgment,  apply  to  the  judge  wfc 
granted  the  warrant,  or  to  the  court,  upon  an  affidavit  showifl 
the  facts,  for  an  order  to  discharge  the  attachment, -as  to  tbi 
interest. 

g  094.  [Am'd,  1877.]    Undertakinv  to  be  eriven. 

Upon  such  an  application,  the  applicant  must  give  an  nndei 
taking,  with  at  least  two  sufficient  sureties,  to  the  effect  that  the 
will  pay  to  the  sheriff,  on  demand,  the  amount  of  any  judgmen 
whicn  may  be  recovered  against  the  partner  who  is  defendant  i 
the  action;  or  which  may  be  recovered  against  him,  in  any  otiH 
action,  wherein  the  other  partners  are  not  defendants,  an 
wherein  a  warrant  of  attachment,  or  an  execution,  ma 
come  to  the  sheriff's  hands,  at  any  time  before  the  warrant  « 
attachment,  which  was  so  levied,  is  vacated  or  annulled;  not  ej 
ceeding  a  sum,  specified  in  the  undertaking,  which  must  not  h 
less  than  the  value  of  the  interest  of  the  defendant,  in  the  good 
or  chattels  seized,  by  virtue  of  the  attachment,  as  fixed  by  th 
court  or  judge,  if  the  value,  in  the  opinion  of  the  court  or  judgi 
is  uncertain,  the  sum  shall  be  such  as  the  court  or  judge  detd 
mines. 

i  0f>6.   Conrt  or  Jndfce  may  ancertaln  valne. 

For  the  purpose  of  fixing  the  sum,  or  determining  the  sul 
ficiency  of  the  sureties,  the  court  or  Judge  may  receive  affidavit 
or  oral  testimony,  or  may  direct  a  reference. 

§  09<t.  IVhen  plaintiff  entitled  to  notice  of  any  appllea 
tion,  etc. 

The  court  or  judge  may  direct,  that  the  plaintiff  have  notice  o 
an  application  for  a  dlsdiarge  of  property,  as  prescribed  in  thi 
article,  or  of  the  hearing  under  an  order  of  reference,  made  Hi 
prescribed  in  the  last  section;  and  if  the  applicant  does  not  hp 
pear,  where  notice  has  been  given,  the  application  may  be  dia 
missed  er  denied. 
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ARTIGLK  FOURTH. 

fieguiations  where  there  are  two  or  more  warrants  against  the 

same  defendant. 

Bee.  697.  Preferences  of  two  or  more  warrants. 
9)8.  Rule  aa  to  levy   under  a  junior  warrant. 
aM»-7aO.  [Repealed.! 
'nn.  Undertaking,    by    Junior   attaching   creditor,    to   prevent    release    of 

foreign  vessel. 
T02.  Bole  as  to  subsequent  attachment  of  foreign  vessel. 

703.  Bights  of  Junior   plaintiff  In  action  by  senior   plaintiff   and  sheriff 

JoiDtly. 

704.  Jonlor  plaintiff   may   be  allowed   to   commence   action  Jointly   with 

sheriff. 
TK.  Rights  of  third  and  other  subsequent  attaching  creditors. 

1 6B7.  Preferences  of  two  or  more  M^arranta. 

Where  two  or  more  warrants  of  attachment,  against  the  same 
irftedant.  are  delivered  to  the  sheriff  of  the  same  county,  to  be 
fipcnted,  their  respective  preferences,  and  the  rules,  where  a 
krj,  or  a  levy  and  sale,  have  been  made  under  a  junior  warrant, 
•re  the  same,  as  where  two  or  more  executions,  against  the  prop- 
erty of  the  same  defendant,  are  delivered  to  the  sheriff  of  tht 
lame  county,  to  be  executed. 

See  2  R.  8.  866.  ji  14  and  15  (2  Edm.  370). 

-  I  696.  Rule  sis  to  le-ry  under  a  Junior  -warrant. 

Where  a  domestic  vessel,  or  share  or  interest  therein,  has 
•wn  attached,  and  afterwards  released,  as  prescribed  in  this 
title:  or  where  the  personal  property  of  a  partnership,  of  which 
like  defendant  was  a  member,  has  been  attached,  and  the  attach- 
[^nt  afterwards  discharged,  upon  the  application  of  another 
'partner,  as  prescribed  in  this  title;  another  warrant,  against  the 
«ame  defendant,  shall  not  be  levied  on  the  same  property,  by  the 
'Aeriff  of  the  same  or  of  any  other  county,  until  after  the  first 
["Warrant  has  been  vacated  or  annulled.  But,  except-  as  thus  pre- 
;wribed,  where  a  second  warrant,  against  the  same  defendant,  is 
r^livered  to  the  same  sheriff,  he  must  execute  it,  by  a  levy  upon 
property  within  his  county,  and  he  must  thereupon  take  the  same 
pR)ceedings,  as  if  the  levy  was  made  under  the  first  warrant. 

See  ante,  ff  662  and  694. 

» «9».  [Repealed,  1877.] 

§  TOO.  [Repealed,  1877.] 

I  701.  UndertoJclngr  by  Junior  attacliinir  creditor  to  pre- 
^■t  release  of  f  orelgrn  venMel. 

^Tiere  a  foreign  vessel,  or  a  share  or  interest  therein,  has  been 
attached  and  valued,  as  prescribed  in  article  second  of  this  title, 
Vy^  the  plaintiff.  In  the  first  warrant  of  attachment,  fails  to  give 
an  nndertaking  to  prevent  the  release  thereof,  the  court  or  judge 
pay  fmnt  to  the  plaintiff  in  a  second  warrant,  then  in  the  sher- 
iT»  hands  for  execution,  an  extension,  of  not  more  than  three 
rays  thereafter,  within  which  to  furnish  an  undertaking,  in  all 
jwi*ct8  like  the  one  to  be  furnished  by  the  first  plaintiff.  And  if 
■*  furnishes  it,  within  that  time,  he  has  the  same  rights  and 
Pnrilei^es,  and  is  subject  to  the  snme  duties  and  liabilities,  with 
Jl^pwt  to  the  vessel  and  its  proceeds,  and  the  subsequent  proceed- 
"«■  relating  thereto,  as  if  his  was  the  first  warrant. 
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i  702.  Rule  as  to  Miibseanent  attaclmient  of  foreign  Te»» 
•el. 

If  a  foreign  vessel,  or  a  share  or  interest  therein,  has  been 
attached,  and  afterwards  released,  by  reason  of  the  failure  of  the 
plaintiff,  in  the  first  or  the  seconu  warrant,  to  give  an  nndertaJc 
ing  to  prevent  the  release,  it  shall  not  be  again  attached,  undei 
a  warrant  against  the  same  defendant,  which  has  been  delivered 
to  the  sheriff  of  the  same  county,  before  the  expiration  of  the 
time  within  which  the  undertaking  should  have  been  furnished 
But  it  may  be  again  attached,  under  a  subsequent  warrant 
against  the  same  defendant;  in  which  case,  the  plaintiff  therein, 
and  the  plaintiff  in  each  warrant  subsequently  delivered  to  th« 
sheriff,  have  the  same  rights,  and  privileges,  and  are  subject  t<i 
the  same  duties  and  liabilities,  with  respect  to  the  vessel  and  iti 
proceeds,  and  the  subsequent  proceedings  relating  thereto,  as  U 
the  warrant,  under  which  it  was  attached,  was  the  first  warrant 

§  703.  RlgrlitB  of  Junior  plaintiff  in  action  by  senior  plalaii 
tiff  and  nheriff  Jointly. 

Where  the  plaintiff  in  a  warrant  of  attachment  has  commenced 
an  action,  in  the  name  of  himself  and  the  sheriff  jointly,  as  pre 
scribed  in  this  title,  a  plaintiff  in  a  junior  warrant  may  apply  tx 
the  court  or  judge,  to  direct  as  to  the  conduct,  discontinuance,  on 
settlement  of  the  same,  or  to  impose  terms,  conditions,  and  regit' 
lations  as  to  the  continuance  thereof,  in  the  interest  of  tin 
applicant:  and  such  order  may  be  made  thereupon,  as  justice  re 
quires.  If  the  first  warrant  is  vacatcMi,  or  the  attachment  there 
under  is  released  or  discharged,  without  affecting  the  cause  ol 
action  prosecuted  by  the  plaintiff  therein  and  the  sheriff  jointly 
the  plaintiff  in  the  warrant  next  in  order,  may  upon  his  own  ap 
plication,  be  substituted  as  joint  plaintiff  with  the  sheriff,  by  v 
order,  made  as  upon  an  application  for  leave  to  bring  such  ai 
action. 

See   Ifi    677-080,    ante. 

9  704.  Junior  plaintiff  may  be  allo'wed  to  oommenoe  ao 
tion  Jointly  wltli  nberlff. 

A  plaintiff  in  a  second  warrant  may  apply  to  the  court  or  judge 
upon  notice  to  the  plaintiff  in  the  first  warrant,  and  to  the  sheriil 
for  leave  to  bring  and  maintain,  in  the  name  of  himself  and  tli 
sheriff  jointly,  any  action,  w^hich  might  be  brought  in  the  nam 
of  the  senior  plaintiff  and  the  sheriff.  If  it  appears  that  th» 
plaintiff  in  the  first  warrant  neglects  or  refuses  to  Ik*  joined  wit] 
the  sheriff  in  such  an  action,  or  to  comply  with  the  terms,  condi 
tions,  and  regulations,  imposed,  either  upon  granting  him  a] 
order  for  that  purpose,  or  upon  the  hearing  of  an  application 
made  as  prescribed  in  this  section,  the  court  or  judge  may  gran 
to  the  plaintiff  in  the  second  w^arrnnt,  leave  to  bring  and  mainta!; 
such  an  action,  in  the  name  of  himself  and  the  sheriff  jointls 
with  like  effect,  as  if  his  was  the  first  warrant. 

f  705.  Rlirltt*  of  tblrd  and  other  «ubsea«ient  mttAcbinj 
ereditom. 

Where  there  are  more  than  two  warrants  of  attachment,  againi 
the  same  defendant,  the  plaintiffs  In  the  third  and  each  subM 
quent  warrant  have,  according  to  their  respective  priorities,  th 
same  rights  and  privileges,  as  acrainst  the  plaintiffs  in  all  seni^] 
warrants,  which  the  plaintiff  in  the  second  warrant  has,  i 
against  the  plaintiff  in  the  first,  and  are  subject  to  the 
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duties  and  liabilities;  except  that  a  second  extension  of  the  time, 
within  which  to  furnish  an  undertaking  to  prevent  the  release  of 
a  foreign  yessel.  or  a  share  or  interest  therein,  shall  not  be 
granted.  And  the  plaintiffs  in  two  or  more  junior  warrants  of 
attachment,  may,  by  agreement  among  themselves,  take  jointly, 
and  for  their  common  benefit,  any  proceeding,  permitted  by  this 
title  to  be  taken,  by  the  plaintiff  in  a  second  or  subsequent  war- 
rant of  attachment;  provided  that  it  does  not  interfere  with  the 
preferential  or  other  right  of  an  intermediate  plaintiff. 
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ARTICXIQ  FIFTH. 

Proceedings  after  judgment;  rights  of  parties  and  duties  of  ti 
Sheriff,  after  the  warrant  is  vacated  or  annulled^  or  the  aitao 
ment  diwharged, 

««<*.  706.  Execution  to  iBsae  to  sheriff  who  has  lerled. 

707.  When  judgment  enforceable  only  against  attached  property. 
108.  Judgment  In  the  principal  action;  bow  satlalled. 

709.  When  attacbroeut  discharged,    etc.,    property    to  be  restored   to  4 

fendant. 

710.  Additional   provision    for   his   relief. 

711.  Cancelling  notice  attaching   real  property. 

712.  When  sheriff  to  return  warrant  and  his  proceedings. 

§  706.  Kxecntlon  to  tssae  to  slieriff  \frlio  ha*  levied. 

Where  a  levy,  iiudcr  a  warrant  of  attachmeut  in  an  actioi 
has  been  made,  an  execution  against  property,  upon  a  final  jadj 
ment  in  favor  of  the  plaintiff  therein,  recovered  after  the  expin 
tion  of  the  term  of  office  of  the  sheriff,  who  made  the  levy,  moi 
nevertheless  be  directed  to  and  executed  by  that  sheriff,  unlei 
another  person  is  desiKnated  by  law  to  complete  the  unfiuishc 
business  pertaining  to  his  office;  or,  in  that  case,  to  the  person  i 
designated. 

§  707.  [Am*d,  1877.]  liVlieii  Jndgrment  enforceable  on! 
aflraiiiBt   attaclied   property. 

Where  a  defendant,  who  has  not  appeared,  is  a  non-resident  < 
the  State,  or  a  foreign  corporation,  and  the  summons  was  serve 
without  the  State,  or  by  publication,  pursuant  to  an  order  ol 
tained  for  that  purimse.  as  prescribed  in  chapter  fifth  of  this  ac 
the  judgment  can  be  enforced  only  against  the  property  which  hi 
been  levied  upon,  by  virtue  of  the  warrant  of  attachment,  at  tl 
time  when  the  judgment  is  entered.  But  this  section  does  n< 
declare  the  effect  of  such  a  judgment,  with  respect  to  the  appl 
cation  of  any  statute  of  limitation. 

9  708.  [Ain*cl,  1877.]  Jndirment  In  tlie  principal  actloi 
bow  satliilled. 

Whore  an  execution  against  property  is  issued  upon  a  judi 
ment  for  the  plaintiff,  in  an  action  in  which  a  warrant  of  attaci 
ment  has  been  levied,  the  sheriff  must  satisfy  it,  as  follows: 

1.  lie  must  pay  over  to  the  plaintiff  all  money  attached  by  hii 
and  the  proceeds  of  all  sales  of  perishable  proiH»rty,  or  of  any  ve 
ael  or  share  or  interest  therein,  or  animals,  sold  by  him,  or  i 
any  debts,  or  other  things  in  action  collected  or  sold  by  him;  or  t 
much  thereof  as  is  necessary  to  satisfy  the  judgment. 

2.  If  any  balance  remains  due,  he  must  sell,  under  the  exec 
tion,  the  other  personal  property  attached,  or  so  much  thereof  i 
is  necessary;  including  rights  or  shares  in  the  stock  of  an  asa 
elation  or  corporation,  or  a  bond  or  other  instrument  for  the  pa; 
ment  of  money,  executed  and  issued,  with  the  Interest  coupoi 
annexed,  if  any.  by  a  govt^rnment,  state,  county,  public  officer,  i 
municipal  or  other  corporation,  which  is  in  terms  negotiable,  i 
payable  to  the  bearer  or  holder,  the  principal  whereof  is  not  tlif 
payable;  but  not  including  any  other  debt  or  thing  in  action, 
the  proceeds  of  that  property  are  insufficient  to  satisfy  the  judj 
ment,  and  the  execution  requires  him  to  satisfy  it  out  of  ai 
other  personal  property  of  the  defendant,  he  must  sell  the  pe 
sonal  property,  upor  whlrh  he  has  levied  by  virtue  of  the  exee 
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tioQ.  If  the  proceeds  of  the  personal  property,  applicable  to  the 
•  execQtioD,  are   insufficient   to  satisfy   the  judgment,  the  sheriff 
most  sell,  under  the  execution,  all  the  right,  title,  and  interest, 
which  the  defendant  had  in  the  real  property  attached,  at  the 
time  when  the  notice  was  filed,  or  at  any  time  afterwards,  before 
resorting  to  any  other  real  property. 
3.  If  personal  property  attached,  belonging  to  the  defendant, 
i  ba3  pawed  out  of  the  hands  of  the  sheriff,  without  haying  been 
j  wld  or  converted  into  money,  and  the  attachment  has  not  been 
discharged  as  to  that  property/  he  must,  if  practicable,  regain  pos- 
lesiion  thereof;  and,  for  that  purpose,  he  has  all  the  authority 
fhich  he  had,  to  seize  the  same  under  the  warrant.    A  person, 
tho  wilfully  conceals  or  withholds  such  property  from  him,  is 
lible  to  double  damages,  at  the  suit  of  the  party  aggrieved. 
1  Until  the  judgment  is  paid,  he  may  collect  tne  debts  and 
tifaer  things  in  action  attached,  and  prosecute  any  undertaking, 
»hich  he  has  taken  in  the  course  of  the  proceedings,  and  apply 
I  tlie  proceeds  thereof  to  the  payment  of  the  judgment. 
I    5.  At  any  time  after  levying  the  attachment,  the  court,  upon 
;  the  petition  of  the  plaintiff,  accompanied  with  an  affidavit,  speci- 
;  fring  fully  all  the  proceedings  of  the  sheriff,  since  the  levy  under 
j  me  warrant,  the  property  attached,  and  the  disposition  thereof; 
•od  the  affidavit  of  the  sheriff,  showing  that  he  has  used  dili- 
fence,  in  endeavoring  to  collect  the  debts  and  other  things  in  ac- 
tion attached,  and  that  a  portion   thereof  remains  uncollected; 
nay  direct  the  sheriff  to  sell  the  remaining  portion,  upon  such 
termg,  and  in  such  manner,  as  it  thinks  proper.    Notice  of  the  ap- 
plication must  be  given  to  the  defendant  s  attorney,  if  the  defend- 
ant appeared  in  the  action.    If  the  summons  was  not  personally 
jWrred  on  the  defendant,  and  he  did  not  appi'ar.  the  court  may 
ittake  such  order  as  to  the  service  of  notice,  as  it  thinks  proper; 
•r  may  grant  the  application  without  notice. 
Co.  Proe..  f  287,  am'd. 

i  700.  [Am'd,   1877.]     \%'1ften   attachment    dlscharsed,    etc., 
proper tr  to  be  reatored  to  defendant. 

Where  a  warrant  of  attachment  is  vacated,  or  annulled,  or  an 
I  attachment  is  discharged,  upon  the  application  of  the  defendant, 
^theghoriff  must,  except  in  a  case  where  it  is  otherwise  specially 
iRwcribed  by  law,  deliver  over  to  the  defendant,  or  to  the  person 
;  entitled  thereto,  upon  reasonable  demand,  and  upon  pnymeut  of 
!wjco8t8.  charges,  and  expenses,  legally  chargeable  by  the  sheriff, 
:  »B the  attached  personal  property  remaining  in  his  hands,  or  that 

Portion  thereof,   as  to  which  the   attachment   is   discharged;   or 

^  proceeds  thereof,  if  it  has  been  sold  by  him. 
U  t  kit  lentence  mt  i  287,  and  part  of  M  239  and  240.    See  ft  8843.  sabd.  12. 

I  710.  Additional  provlalon  for  IiIm  relief. 

I  Where  the  sheriff  is  required  by  this  title,  to  deliver  attached 
l^perty,  or  the  proceeds  thereof,  to  the  defendant,  he  must  also 
««nor  to  him,  unless  otherwise  specially  directed  by  the  court  or 
jodiro.  all  books  of  account,  vouchers,  evidences  of  debt,  muni- 
"*^nu  of  title,  or  other  papers,  relating  to  the  property,  either 
|^*al  or  personal,  or  to  its  proceeds;  together  with  all  nndertak- 
Jj|?j.  relating  thereto,  which  he  has  taken  in  the  course  of  the  pro- 
J^ings,  and  which  have  not  been  fully  satisfied;  except  an  un- 
^rtaking,  given  by  the  defendant,  uiion  the  discharge  of  property. 
He  mnst  also  deliver  a  written  assignment,  duly  acknowledged,  of 
each  undertaking,  so  delivered,  and  of  each  other  instrument,  to 
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which  the  defendant  is  thus  entitled,  an  assignment  of  which 
necessary  to  perfect  or  protect  the  defendant's  title  thereto.  Tl 
defendant  must  also,  but  upon  his  own  application  only,  be  sni 
stituted  in  place  of  the  sheriff,  or  the  sheriff  and  the  plainti 
jointly,  in  an  action  brought  as  prescribed  in  this  title;  but  tfc 
court  or  judge  may  impose,  as  a  condition  of  granting  the  ordi 
of  substitution,  such  terms  as  justice  requires,  with  respect  1 
indemnity  and  payment  of  expenses.  The  defendants  righ 
without  respect  to  property  attached  and  not  disposed  of,  and  a 
undertaking,  or  other  instrument,  to  which  he  is  thus  entitled,  ai 
the  same  as  those  of  the  sheriff,  while  the  warrant  was  still  I 
force,  except  where  his  rights  are  specially  defined  or  regulati 
by  law. 

§  711.  Cancelling  notice  Rttaclilns>  real  property. 

At  any  time  after  the  warrant  of  attachment  has  been  Tacalx 
or  annulled,  or  the  attachment  has  been  discharged  as  to  re 
property  attached,  the  court  may,  in  its  discretion,  upon  the  a; 
plication  of  any  person  aggrieved,  and  upon  such  notice  as 
deems  just,  direct,  that  any  notice,  filed  for  the  purpose  of  attad 
ing  the  property,  be  cancelled  of  record,  by  the  clerk  of  ti 
county  where  it  is  filed  and  recorded.  The  cancellation  must  1 
made  by  a  note,  to  that  effect,  on  the  margin  of  the  record,  refe 
ring  to  the  order;  and,  unless  the  order  is  entered  in  the  san 
clerk's  office,  a  certified  copy  thereof  must,  at  the  same  time,  1 
filed  therein. 

Co.    Proc.,   part  of  f  132,    am'd  and   enlarged. 

(  71Z.  Wlien  sherllf  to  retnrn  'warrant  and  hta  proee«^ 
Inirs. 

Where  a  warrant  of  attachment  has  been  vacated  or  annnlle 
the  sheriff  must  forthwith  file,  in  the  clerk's  office,  the  warrai 
with  a  return  of  his  proceedings  thereon.  Upon  the  applicatk 
of  either  party,  and  proof  of  the  sherifiPs  neglect,  the  court  mi 
direct  him  so  to  do,  forthw^ith,  or  within  a  specified  time. 

Id..  S  242,  am'd,   and   consolidated  with   »o   much  uf  2  R.   8.   18,   |  Gt 
Bdm.  14),  aa  relatea  to  tbe  return  of  the  warrant. 
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TITIiE  IV. 

CKher    provisional*  remedies^    general   and   miscellaneous 

provisions. 

AxtJcle  1.  Becelrera. 

2.  Deposit,  dellyery,  or  conyeyance  of  propeny. 

3.  General   aud  mi8cellane«os  proTlalons. 

ARTICIiB    FIRST. 

Receivers 

lie.  71S.  Beceirer;  when  appointed. 

714.  Appointment  of   receiver;    notice   of   application. 

715.  Security. 

716.  Certain  recelrers  may  hold  real  property. 

I  713.  [Am*dy  1895.]    Receiver;  ffrbem  appolntea* 

In  addition  to  the  cases,  where  the  appointment  of  a  receiTer 
b  apecially  provided  for  by  law,  a  receiver  of  property,  which  is 
tfae  snbject  of  an  action,  in  the  supreme  court  or  a  county  court* 
may  be  appointed  by  the  court,  in  either  of  the  following  cases: 

1.  Before  final  judgment,  on  the  application  of  a  party  who  es- 
taUishes  an  apparent  right  to,  or  interest  in,  the  property,  where 
:  it  is  in  the  possession  of  an  adverse  party,  and  there  is  danger 
ithat  it  will  be  removed  beyond  the  jurisdiction  of  the  court,  or 
:lo6t,  materially  injured,  or  destroyed. 

'    2.  By  or  after  the  final  judgment,  to  carry  the  judgment  into 
effect,  or  to  dispose  of  the  property,  according  to  its  directions. 

3.  After  final  judgment,  to  preserve  the  property,  during  the 
pendency  of  an  appeal. 

The  word,  *' property,"  as  used  in  this  section,  includes  the 
rents,  profits,  or  other  income,  and  the  increase,  of  real  or  per- 
Mmal  property. 

L.  1866.  cfa.  M6. 

I  714.  [Aaa'dy  18T9,  1908.]  Appointment  of  receiver  |  no- 
tlee  of  a,i»pliea.tion. 

Notice  of  an  application,  for  the  appointment  of  a  receiver  in 
an  action,  before  .judgment  therein,  must  be  given  to  the  adverse 

Srty.  unless  he  has  failed  to  appear  in  the  action,  and  the  time 
lited  for  his  appearance  has  expired.  But  where  an  order  bus 
b«n  made,  as  prescribed  in  section  four  hundred  and  thirty- 
ei^t  of  this  act,  the  court  may,  in  its  discretion,  appoint  a 
t«nporary  receiver,  to  receive  and  preserve  the  property,  without 
notice,  or  upon  a  notice  given  by  publication  or  otherwise,  as  he 
tliinks  proper.  But  where  the  action  is  for  the  foreclosure  of  a 
Biortgage,  which  mortgage  provides  that  a  receiver  may  be  ap- 
pointed without  notice,  notice  shall  not  be  required. 
See  f  827,  post;  L.  1903,  ch.  217.    In  effect  Sept.  1,  1908. 

I  715.  [Am*d,  1806.1    Secnrltr. 

A  receiver,  appointed  in  an  action  or  special  proceeding,  must, 
before  entering  upon  his  duties,  execute  and  file  with  the  proper 
clerk,  a  bond  to  the  people,  with  at  least  two  sufficient  sureties, 
in  a  penalty  fixed  by  the  court,  judpe.  or  referee,  maklnjr  the  ap- 
pomtment,  conditioned  for  the  faithful  discharge  of  his  duties  as 
T^»H*iver;  and  the  execution  of  any  such  bond  by  any  fi<lolity  or 
TOTPty  companv  authorized  by  the  laws  of  this  stnte  to  transact 
business,  shall  be  equivalent  to  the  execution  of  said  bond  bynwo 
niretiei.    And  the  court,  or,  where  the  order  was  made  out  of 
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court,  the  judge  makiug  the  order,  by  or  pursuant  to  which  the 
receiver  was  appointed,  or  his  successor  in  office,  may,  at  any 
time,  remove  the  receiver,  or  direct  him  to  give  a  new  bond,  with 
new  sureties,  with  the  like  condition.  But  the  foregoing  provi- 
sions of  this  section  do  not  apply  to  a  case  where  special  proTi- 
sion  is  made  by  law,  for  the  security  to  be  given  by  a  receiver,  or 
for  increasing  the  same,  or  for  removing  a  receiver.  A  receiver 
vvho,  having  executed  and  fiU^d  a  bond  as  provided  for  in  this  sec- 
tion, before  presenting  his  accounts  as  receiver,  must  give  notice 
to  the  surety  or  sureties  on  his  official  bond,  of  his  intention  to 
present  his  accounts,  not  less  than  eight  days  before  the  day  set 
for  the  hearing  on  said  accounting.  The  same  notice  must  be 
given  to  such  surety  or  sureties  where  the  accounting  is  ordered' 
on  the  petition  of  a  person  or  persons  other  than  the  receiver,^ 
and  in  no  case  shall  the  receivers  accounts  be  passed,  settled  or 
allowed,  unless  the  said  notice  provided  for  in  this  section  shall 
have  first  been  given  to  the  surety  or  sureties  on  the  official  bond 
of  such  receiver. 

See  post,   §{  810-816;   also  ||  720-730.    In  effect  March  11,   1896.    L.   1896. 
ch.  M. 

§    716.    [AnoL^d)    1896.]       Certain    recetvem    may    bold    real 
property. 

A  receiver,  appointed  by  or  pursuant  to  an  order  or  a  judgment, 
in  an  action  in  the  supreme  court  or  a  county  court,  or  in  a; 
special  proceeding  for  the  voluntary  dissolution  of  a  corporation,' 
may  take  and  hold  real  property,  upon  such  trusts  and  for  such' 
purposes  as  the  court  directs,  subject  to  the  direction  of  the  court, 
from  time  to  time,  resi)ecting  the  disposition  thereof. 

L.  1806.  cb.  946;  L.  1846.  ch.  112,  |  1  (4  Bdm.  662),  am'd. 
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ARTIGIiEI  SBCOND. 

Deposit  y  delivery  or  conveyance  of  property. 

lac  717.  Goart  may  order  a  deposit  or  dellyery  of  property  In  certain  cawt, 

TIA.  When  ataerlff  may  take  and  convey,  etc.,  property. 
i 

I  71 T.  [ABi*d,  1877.]    Court  may  order  a  deposit  or  dellv- 
^ery  o#  property  In  certain  canes, 

\  Where  it  Is  admitted,  by  the  pleading  or  examination  of  a  party, 
rtkat  he  has,  in  his  possession  or  under  his  control,  mouej',  or 
other  personal  property  capable  of  delivery,  which,  being  the  sub- 
Jtti  of  the  action  or  special  proceeding,  is  held  by  him  us  trustee 
Uk  another  party,  or  which  belongs  or  is  duo  to  another  party, 
tie  court  may,  in  its  discretion,  grant  an  order,  upon  notice,  that 
it  fee  paid  into,  or  depnosited  in  court,  or  delivered  to  that  party, 
wWk  or  without  security,  subject  to  the  further  direction  of  the 
cddtL 
I  Q».  Proe.,    put  of  i  244,  am'd.    See  post.  fiS  743-754. 

I  I  7L8.  IV^lten  sl&erlff  may  take  and  convey,  etc.,  property. 

Where  the  court  has  directed   a  deposit  or  delivery,  as  pre- 

ibed  in  the  last  section;  or  where  a  judgment  directs  a  party 

make  a  deposit  or  delivery,  or  to  convey  reaJ  property;  if  the 

tion   is  disobeyed,  the  court,  besides  punishing  the  disobe- 

ce  as  a  contempt,  may,  by  order,  require  the  sheriff  to  take, 

d  deposit  or  deliver  the  money  or  other  personal  property,  or 

convey  the  real  property,  in  conformity  with  the  direction  of 

tbe  court. 

'  U,  f  344,  the  last  sentence  bat  one  am*d. 
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'     TITLE  II. 
Tender,  and  other  offers  and  requests  to  the  adverse  paxtj 

Bee  781.  Tender  after  suit. 

732.  Amount  to  be  pal4  into  ooort. 

788.  Effect  of  gufficient   teader. 

734.  When  to  be  deducted  from  recorery,  etc. 

73s.  Requiring  admission  of  genuloencHs  of  paper. 

736.  Offer  to  liquidate  damages  condUionally. 

787.  Effect  of   refusal  of  offer. 

788.  Defendant's  offer  to  compromise:  proceedings  thereon. 

739.  Plaintiff's  offer  to  comnromise  coauterdalm;  proeeedlngs   them 

740.  Offer  and  acceptance,  by  whom  subscribed. 
741-742.  [Repealed.] 

§  731.  Tender  After  mitt. 

Where  the  complaint  demands  judgment  for  a  snm  ot  moa 
only;  and  the  action  is  brought  to  recover  a  sum  certain^ 
which  may  be  reduced  to  certainty  by  calculation;  or  to  reco 
damages  for  a  casual  or  involuntary  personal  injury,  or  a  ] 
injury  to  property;  the  defendant,  or  his  attorney,  may,  at  4 
time  before  the  trial,  tender  to  the  plaintiff,  or  bis  attorney,  tA 
a  sum  of  money,  as  he  conceives  to  be  sufficient  to  make  ame 
for  the  injury,  or  to  pay  the  plaintifiTs  demand;  together  i| 
the  costs  of  the  action,  to  that  time. 

2  B.  S.  563,  S  20  (2  Edm.  B74),  am'd. 


9  732.  [Am'd,  1877.]     Amount  to  be  paid  Into  cour^. 

A   tender,   made  as   prescribed   in   the   last  section,    does 
avail  the  defendant,   unless  the  money  i»  accepteci,   or    is 
into  court,  and  notice  thereof  in  writing  served  upon  the  p] 
tiff's  attorney  before?  the  trial  and   within   ten   days   after 
tender.    If  the  plaintiff  takes  out  the  amount  paid  in,  he  acd 
the  ttnder. 
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1  733.   Bffeot   of  aufHciemt   tender. 

If  it  appears,  upon  the  trial,  that  the  sum  so  tendered  i 
sufficient  to  pay  the  plaintiff's  demand,  or  to  make  amends 
the  injury,  and  also  to  pay  the  costs  of  the  action,  to  the  tj 
of  the  tender,  the  plaintiff  cannot  recover  costs  or  interest,  fi 
the  time  of  tne  tender,  but  must  pay  the  defepdant's  costs  fi 
that  time. 

2  R.  8.  564.  |§  21  and  22  (2  Edm.  674).  coDBoUdated.    See  Co.  Proc..   ft 
post,    I   738. 

8  734.  m^bem  to  be  deducted  from  reoovery,  etc. 

If  the  plaintiff  proceeds  in  the  action,  after  accepting 
tender,  the  sum  accepted  must  be  deducted  from  the  recoTi 
and  judgment  rendered  for  the  residue,  if  any:  and,  if  the  te% 
and  acceptance  do  not  appear  in  the  pleadings,  a  meoiorami 
thereof  must  be  annexed  to  the  judgment-roll.  The  plaint 
right  to  recover  costs,  and  his  liability  to  pay  costs  to 
defendant,  are  determined  by  the  amount  of  the  residue. 

Id.,  fi  23. 

9  73K.  Reqntrlnar  admission  of  frennlneness  of  i^A.B»«r. 

The  attorney  for  a  party  may,  at  any  time  before    the   t! 
exhibit  to  the  attorney  for  the  adverse  party,  a  paper,    mate 

to  the  action,  and  request  a  written  admission  of  Its * 
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CHAPTER  VIII. 

CsceUaneous  Interlocutory  Proceedings,  and  Regu- 
lations of  Practice. 

ms     I.—  Mlstftk«f,  (tanUtflMs,  DefMtlt  9si€  Imflrvlarttlei. 

DU  n —  TeB4«r,  a»d  «tlier  OAn  and  EeqnMtt  U  the  A4f erM  Pftrtr* 

ptU  m.—  Paymemi  ot  Xoaey  Imto  Court,  and  Car*  and  Divposltlaa  TliarMf* 

taUB  IT.-  Proeeadlags  apoa  the  Beatk  or  Dliabllltj  oi  a  Partj,  «r  thi 
Traasfer  ot  hie  latereat. 

brill    T.—  Motloms  aad  Orders  General!^. 

KU  TL—  Klaeellaaeaai  Pra«tlee  Bef  nlatloai. 

I  TITLB  1. 

I         lyiafAVaaj  omiations,  detects,  and  irregtilaTities. 

Ik.  T21.  Defects  ciired  bj  verdict,  etc.,  and  by  Judgment. 
7S.  Sach   defects   to   be  supplied. 

T28.  Ajneodments  by  the  court;  disregarding  Immaterial  errors,  etc. 
TM.  Relief  against  omissions,  etc.;  amendments  to  conform  proceedings 
T2ft.  Betoma    by   officers,    etc. 
728.  Papers  lost  or  withheld;   how  supplied. 

727.  Order  of  court;  when   necessary  to  amend. 

728.  Disregarding  defects   In   affidavits. 
T29.  Certain   bonds,   etc.,   when  sufficient. 
730.  Amending  defects  tn  bonds,  etc. 


I  TXl.   CAm'd,  1879.]    Defeeta  cured  by  -rerdlet»  etc,  smd 
kr  Ivdsnaent. 

In  a  coart  of  record,  where  a  verdict,  report  or  decision  haa 
been  rendered,  the  judgment  shall  not  be  stayed,  nor  shall  any 
jadipmeQt  of  a  court  of  record  be  impaired  or  affected,  by 
Mison  of  either  of*  the  following  imperfections,  omissions, 
fefecttt.  noatters,  or  things,  in  the  process,  pleadings  or  other 
proceedings: 
;  1.  For  want  of  a  summons,  or  other  writ. 

2.  For  any  fault  or  defect  in  process;  or  for  misconceiving  a 
proce^a,  or  awarding  it  to  a  wrong  officer. 

'  3.  For  an  imperfect  or  insufficient  return  of  a  sheriff  or  other 
ifficer:  or  because  an  officer  has  not  subscribed  a  return,  actually 
psade  by  him. 

4-  For  a  variance  between  the  summons  and  complaint. 

o.  For  a  mispleading,  insufficient  pleading,  or  jeofail. 

6.  For  want  of  a  warrant  of  attorney  by  either  party. 

7.  For  the  appearance,  by  attorney,  of  an  infant  party,  if  the 
vwtiict,  report,  or  decision,  or  the  judgment,  is  in  his  favor. 

8.  For  omitting  to  allege  any  matter,  without  proof  of  which 
ihf  verdict,  report,  or  decision  ought  not  to  have  been  rendered. 

9.  For  a  mistake  in  the  name  of  a  party  or  other  person;  or 
ia  a  anm  of  money:  or  in  the  description  of  property;  or  in 
Reciting  or  stating  a  day,  month,  or  year;  where  the  correct 
Bame,  sum,  description,  or  date  has.  been  once  rightly  stated,  tn 
any  of  the  pleadings  or  other  proceedings. 

10..  For  a  mistake  in  the  name  of  a  juror  or  officer. 

11.  For  an  informality  in  entering  judgrment,  or  making  up  the 
jndgment-roll. 

12.  For  an  omission  on  the  part  of  a  referee  to  be  sworn; 
«r  for  any  other  default  or  negligence  of  the  clerk,  or  any  other 
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notice  of  acceptance  is  not  thus  given,  the  offer  cannot  l>e  g 
in  evidence,  upon  the  trial;  but,  if  the  recovery  is  not  H 
favorable  to  the  defendant  than  that  so  offered,  he  will  na 
entitled  to  recover  costs  from  the  time  of  the  offer,  bat  i 
pay  costs  from  that  time. 

G«.  Proc,  remainder  of  i  S86,  ani'd. 

9  740.  Offer  and  Acceptance,  by  wbom  0nbscrl1»«A. 

Unless  an  offer  or  an  acceptance,  made  as  prescribed  in  ei 
of  the  last  four  sections,  is  subscribed  by  the  party  makini 
hie  attorney  must  subscribe  it,  and  annex  thereto  his  affidi 
to  the  effect,  that  he  is  duly  authorized  to  make  it,  in  be 
of  the  party, 

9  T41.  [Repealed,  1877.] 

9  742.  [Repealed,  1877.] 

180 


tl  MI8TAKBS,  OMISSIONS,  ETC.        §§  726-SO 

niperi  lost  or  'withheld  |  ho-w  supplied. 

in  an  original  pleading  or  paper  is  lost,  or  withheld  by  any 
the  court  may  authorize  a  copy  to  be  filed  and  used,  in- 
of  the  original. 

OMer  of  eoHrt;  irhen  neceasary  to  amend. 

pleading,   or  record,   shall   not  be   altered,   by  the 
or  any  other  officer  of  the  court,  or  by  any  other  person, 
the  direction  of  the  court,  or  of  another  court  of  con- 
tothority;  except  in  a  case  where  a  party,  or  his  attorney, 
'  ily  aothorizea  by  law  to  amend  a  pleading. 

4S  (2  Edm.  448).  azD'd. 

Dtereirardlnv  defects  in  allldavitii. 

rant  of  a  title,  or  a  defect  in  the  title,  of  an  affidavit, 
**  impair  it,  if  it  intelligibly  refers  to  the  action  or  special 
^,  ill  which  it  is  made. 

;.  §40G. 

Ortala  honds,  etc.,  mrhen  ■ulllclent. 

or  undertaking,  required  by  statute  to  be  given  by  a 
to  entitle  him  to  a  right  or  privilege,  or  to  take  a  pro> 
ia  sufficient,   if  it  conforms  substantially   to   the   form 
t,  prescribed  by  the  statute,  and  does  not  vary  therefrom, 
prejudice  of  the   rights  of  the  party,  to  whom,  or  for 
henefit,  it  is  given. 
1. 866(2  Edm.  576).  am'd. 

Aaendlnir  defects  in  bonds,  etc. 

such  a  bond   or  nndertaking  is   defective,   the   court, 
or  body,  that  would   be  authorized   to  receive  It,  or  to 
■Ja  a  proceeding  in  consequence  thereof,  if  it  was  perfect, 
_0B  the  application  of  the  persons  who  executed  it,  amend 
■ordingly:  f nd  it  shall  thereupon  be  valid,  from  the  tiin 
necotion. 
\U,  aa'd. 
tt  ITT 


§§  758-«0  TRANSFER  OF  INTEREST.  c.  8,  t. 

proceeding  does  not  apply  where  provision  for  such  continuanc 
has  been  otherwise  made  by  law. 
L.   l&Ol,  ch.   284.      See  2  It.   S.   448,  S  2. 

I    768.    [Am'd,    1877.]      Id.;    when    one    of    seTeral    partie 
dies. 

In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  on 
of  two  or  more  defendants,  if  the  entire  cause  of  action  survive 
to  or  against  the  others,  the  action  may  proceed  in  favor  of  o 
against  the  survivors.  But  the  estate  of  a  person  or  part, 
jointly  liable  upon  contract  with  others  shall  not  be  discharge 
by  his  death,  and  the  court  may  malce  an  order  to  bring  in  th 
proper  representative  of  the  decedent,  when  it  is  necessary  a 
to  do,  for  the  proper  disposition  of  the  matter;  and,  where  th 
liability  is  several  as  well  as  joint,  may  order  a  severance  o 
the  action  so  that  it  may  proceed  separately  against  the  rep« 
sentative  of  the  decedent,  and  against  the  surviving  defendao 
or  defendants. 

a  R.  S.  386.  g  '  (2  Edm.  401). 


I  7S9.  Id.;  vrhen  part  of  caniie  of  action  ■urvives. 

In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  on 
of  two  or  more  defendants,  if  part  only  of  the  cause  of  aotiai 
or  part  or  some  of  two  or  more  distinct  causes  of  action,  sm 
vives  to  or  against  the  others,  the  action  may  proceed,  withoi 
bringing  in  the  successor  to  the  rights  or  liabilities  of  th 
deceased  party;  and  the  judgment  shall  not  affect  him,  or  hi 
interest  in  the  subject  of  the  action.  But  where  it  appeal 
proper  so  to  do.  the  court  may  require  or  compel  the  successo 
or  a  person  who  claims  to  be  the  successor,  to  be  brought  i 
as  a  party,  upon  his  own  application  or  upon  the  application  ( 
a  party  to  the  actioii. 

Substitute  for  2  R.   S.   184,  189,  portions  of  H  108,  109,  118,  117,   UD,  •■ 
121. 


S  760.   [Am'd,  1879.]     The  aame. 

In  a  case  specified  in  the  foregoing  sections  of  this  title,  whei 
such  a  person  applies  in  his  own  behalf,  the  court  may  dire 
that  he  be  made  a  party,  by  amendment  of  the  pleadings,  i 
otherwise  as  the  case  requires.  Where  an  application  is  ma^ 
by  the  plaintiff,  to  bring  in  such  a  person  as  defendant,  tl 
court  may  direct  that  a  supplemental  summons  issue,  and  thi 
supnltmifutal  pleadings  be  made.  Where  an  application 
miide  by  a  defendant  to  bring  in  such  a  person,  the  court  ma; 
and  where  the  protection  of  the  applicant's  rights  requires  i 
must,  permit  the  defendant  to  commence  a  cross  action  for  thi 
purpose.  The  cross  action  must  be  brought  in  the  same  cow 
unless  the  order  otherwise  specially  directs.  If  it  directs  thj 
the  action  be  commenc€Hi  in  another  conrt.  the  latter  court  ma 
by  order  at  any  time  after  the  cross  action  is  commenced,  remoi 
to  itself  the  original  action,  with  like  effect  as  if  it  had  bM 
brought  therein.    Unless  the  court  otherwise  directs,  the  ortgiit 
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action  and  the  cross  action  must  be  tried,  aud  judgment  rendered 
aher^in.  as  if  they  were  one  action. 

Id.  (2  Edm.   191). 

f  7«1.  When  court  may  order  action  abated. 

At  any  time  after  the  death  of  the  plaintiff,  or  after  the  mar- 
mge  of  the  plaintiff,  where  it  affects  the  rifrhts  of  either  party, 
tke  coort  may,  in  its  discretion,  upon  notice  to  such  persons  aa 
directs,  and  upon  the  application  of  the  adverse  party,  or  of 
person  whose  interest  is  affected,  direct  that  the  action  abate, 
less  it  is  continued  by  the  proper  parties,  within  a  time  speci- 
in  the  order,  not  less  than  six  months,  nor  more  than  one 
r.  after  the  granting  thereof. 

Cb.  Pioe.,  f  121,  fifth  senteDce,  am'd.     See  S  1736. 

)  762.  Special  canes  excepted. 

The  foregoing  provisions  of  this  title  do  not  apply  to  a  case, 
fre  special  provision  is  otherwise  made  by  law. 

f  7418.  Deatlt  of  party  after  verdict,  etc. 

If  either  party  to  an  action  dies,  after  an  accepted  offer  to 
iDow  judgment  to  be  taken,  or  after  a  verdict,  report,  or  decision, 
•r  an  interlocutory  judgment,  but  before  final  judgment  is 
ntrred.  the  court  must  enter  final  judgment,  in  the  names  of  the 
•rigioal  parties;  nnless  the  offer,  verdict,  report,  or  decision,  or 
tke  interlocutory  judgment,  is  set  aside. 

2  R.  S.  387,  f  4,  am'd. 

1794.  [Ana*d,  1iK>4.]  Action  for  a  wronr  not  to  abate  after 
teriict,  etc. 

An  action  commenced  by  a  father  to  recover  damages  for  the 
MdQcti.on  of  his  minor  daughter  does  not  abate  by  his  death, 
Wt  survives  to  the  mother  of  such  daughter,  who  may  recover 
Mi  actual  and  exemplary  damages  therein  to  the  same  extent 
u  though  the  original  party  plaintiff  had  lived.  After  verdict, 
wport  or  d€*cision  in  an  action  to  recover  damages  for  a  personal 
ffljnry,  the  action  does  not  abate  by  the  death  of  a  party,  but 
tke  aubseqaent  proceedings  are  the  same  as  in  a  case  where  the 
Wise  of  action  survives.  And  in  case  said  verdict,  report  or 
iecision  is  reversed  upon  questions  of  law  only,  said  action  does 
tot  abate  by  the  death  of  the  party  against  whom  the  same  was 
KDdered. 

L  1M4.  cb.  379.     In  effect  Sept.  1,   1904. 

i  765.  Ifo  verdict,  etc.,  can  be  taken  after  a  party's  death. 

This  title  does  not  authorize  the  entry  of  a  judgment  against 
t  party,  who  dies  before  a  verdict,  report,  or  decision  is  actually 
wndered  against  him.  In  that  case,  the  verdict,  report,  or  de- 
fision  is  absolutely  void. 

2  R.  S.  .187.  H  5  (2  Rdm.  402),  am'd. 

I  7M.  Deatb,  etc.,  of  public  olHcer  or  trustee. 

Wht»re  nn  nctinn  or  special  proceeding  is  authorized  or  directinl 
^  Jaw,  to  be  brought  by  or  in  the  name  of  n  public  otticer,  or 
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§  754  MONEY  PAID  INTO  COURT.  c.  8,  t. 

of  this  act;  and  he  shall  cause  an  examination  of  the  accouni 
of  the  officers  referred  to  in  this  act  to  be  made  at  least  once  i 
each  year,  and  shall  enforce  the  provisions  thereof. 

§  9.  Whenever  any  sum  of  money,  paid  into  court,  shall  hai 
remained  in  the  hands  of  any  county  treasurer,  or  of  the  chan 
berlain  of  the  city  of  New  York,  for  the  period  of  twenty  year 
it  shall  be  paid  over  by  such  officer  with  all  accumulations  i 
interest  thereon,  after  deducting  his  leiral  fees,  to  the  treasnn 
of  the  state  of  New  York.  The  said  treasurer  shall  pay  sileh  sn 
to  the  owner  or  owners  thereof  upon  the  presentation  to  him  < 
the  warrant  of  the  comptroller  therefor.  The  comptroller  shi 
draw  his  warrant  for  such  sum  upon  the  presentation  to  him  < 
an  order  of  the  court  made  in  accordance  with  section  seven  ho! 
dred  and  fifty-one  of  the  Code  of  Civil  Procedure  and  upon  di 
notice  to  sa'id  comptroller.] 

§  754.  These  provlflloi*^  applicable  In  Ne-w«York  to  tt 
chamberlain. 

Each  provision  of  this  title,  relating?  to  a  county  treasure 
applies  to  the  chamberlain  of  the  city  of  New- York,  with  respe 
to  money  paid  into  r>ourt,  in  an  action  triable  in  the  city  ai 
county  of  New- York,  or  with  respect  to  money,  or  a  bond,  *mo» 
page  or  other  security,  or  public  stock,  representing  money  pa! 
into  court:  except  where  special  provision,  with  respect  to  ti 
same,  is  otherwise  made  by  law. 

lS3a 
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TITLE  ZV. 

Ilroeeedin^  upon  the  death  or  disability  of  a  party  or  the 

transfer  of  his  interest. 

L  T59.  Action:  when  not  to  abate. 
TSe.  Proceedings  upon  transfer  of  Intereat,  or  derolntlon  of  liability. 
757.  Id.;  wben  sole  party  dies  and  action  aunrlrea. 
756.  Id. ;  wlien  one  of  Berenal  partlea  dies. 
789,  760l  Id. ;  when  part  of  cause  of  action  aarrlret. 
781.  When  court  may  order  action  abated. 
TVS.  Special   cases  excepted. 
7S3.  D^th  of  party  after  yerdlct.  etc. 
784.  Action  for  a  wrong  Dot  to  abate  after  rerdlct,  etc. 
79S.  No  Terdlct»  etc.,  can  be  taken  after  a  party's  death. 
78(L  Death,  etc.,  of  public  officer  or  trustee. 


[I  755.   [Am'dy  1801.]     Action;  when  not  to  abate. 

An  action  does  not  abate  by  any  event,  if  the  cause  of  action 
arrlTes  or  continues.  A  special  proceeding  does  not  abste  by 
ksy  OTent,  if  the  right  to  the  relief  sought  in  such  special  pro- 
feeding  surviyes  or  continues,  but  this  provision  as  to  special 
mceedins  applies  onlj  to  eases  where  a  party  dies  after  this 
Kt  takes  effect. 

Ik  Un,  cb.   284. 

'.  I  756.  Pr^eeedingr*  vpon  transfer  of  lBter«iit»'  or  de-roln- 
iMi  •£  llml»i11tjr. 

In  case  of  a  transfer  of  interest,  or  devolution  of  liability,  the 
fcetioa  may  be  continued,  by  or  against  the  original  party;  unless 
M  court  directs  the  l)erson,  to  whom  the  interest  is  transferred, 
ic  upon  whom  the  liability  is  devolved,  to  be  substituted  in  the 
W&Qa,  or  joined  with  the  originar  party,  as  the  case  requires. 

Ci  Proc.,  §  121,  the  third  sentence. 


t  75T.    CAm'd,  1879,  1891.]    Id.)  when  sole  partyr  dies  and 
letlon  sivrvtves. 

hi  ease  of  the  death  of  a  sole  plaintiff  or  a  sole  defendant,  if 
hs  canse  of  action  survives  or  continues,  the  court  must,  upon 
I  motion,  allow  or  compel  the  action  to  be  continued,  by  or 
gainst  his  representative  or  successor  in  interest.  In  case  of 
he  death  of  a  sole  party  to  a  special  proceeding  after  this  act 
effect,  if  the  right  to  the  relief  sought  in  such  proceeding 
or  contfoties,  the  coitrt  must,  upon  a  motion,  allow  or 
such  proceeding  to  be  continued  by  or  against  his  repre- 
mMkwe  or  saccessor  to  Interest.    This  provision  as  to  a  special 

184 
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attorneys  for  the  parties   to  '^nntSL^^^"^"!'*^  stipulation 
have  been  ori^inafiy  made  ^"^  ^"^^^'  ^^^''''^  ^"^o""  '* 

Co.  Proc.,|404.ainU    See  1 28,  ante. 

!.r  ?h°l  rut^n  fniTA^SS  -"  ^  -^-"^^^^^^ 
ings  after  v4rdict,  rcSort  or  deri!?«n  'i"''  *''™P*  '»  *t*y  P< 
court,  or  bv  the  coun?v  'imW  ^f  ?i°'  ''^  *  J""*"*  »'  «>e  m 
triable,  or  in  whicTthe  flttor'^ov  V''!u''<'"°'?  ''«"«  the  ad 
such  an  order  grants  a  BroWs^oL^*'!:  the  applicant  reirides.  1 
in  the  mode  spedally  prel^rfb^rt'  hTx!^^'  '>  '=""  ^  ^«™t« 
may  be  vacated  or  m<5ified  w ithnnf  '„T;-  '"  S"*'  .°t»'*''  « 
"if !  i*;  ""L."^  notie^  by  him/ o'^r'^by  ?h"*'%'„i?'  "'^  i--^* 
,  M^l  401.  .„bd.  8:  and  M.,  ,  «4.  con«,.ld.t«l  in*  l~"t,  „u,  ,  W;! 


i  773.  Tbe  Mme. 

r  Bit-  «  > 


iudg^  wlhfi'2?'  m2ke'k°n '!,r!^V^'  last  section,  of  the  o 
it  i«  Prescri]^  i^thfa  act  fn  '^i"®'  i""*  »PP'J  to  «  case  i 
order  may  be  t'd°e  ra'c^^o^inTy  K!'orTX^?^«Sty^ 

wl 

as  .-  ..   ... 
IS  pending. 
Co.  Proo.,  »*M.  lut  clauw,  ani'd.    See  I  m,  ante 

thti"  twentr'^I.  v^''  F7r''<«»?s  in  «n  action,  for  a  longer  I 
eirpnf  T-?  ;  "*"'•  """"  "Ot  be  made  bv  a  judire  out?^«^ 
f?om   or  wh?  P.:oV«^i")r»  under  «n  order  or  judVent  anJ 

adver.^%ar''ty  %r  In  '^al'L  "T  "^^"^^  "^f  *^^  Vp^auU^tS 
made  by  lawf'  ^''*''"^  sftecial  provision  is  othoS 

W-.  i  401.  snbd.  «.   «€•  Euto  W.  V 

or' to"  a  7o^u^tv*'jud^'  fs"  "K'otr  '"«^''  fe  "  ^",'"^.»'  ""e  co 
ponditionallv   ni.  i.^  .  '        ^holiy  or  parfly  refused,  or  ctai 

to  the  Tame"  mat?ern^r!.f  fi!'»««<l»«nt  Jpplication.'in  refSJ 
"hnll  he  nTa de  onlv  'to  tit.'"  ""*  ■''"P'^  «t*Ke  of  the  proceedii 
mnde  to  another  jud  J    nni"'"';  J''''^**-  "'V"  ^I""  ~"rt-     If  « 

absent,  or  otherwise  nnahi  l^  ^•'""'11  ^h  J  made  it;  or.  if  St 

»B-8.ai.|27«edm.w„.„dm  ,;>..„!«.M,and"S(«Kdm.i»).  8^  ^„ 
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2ii-tion  and  the  cross  action  must  be  tried,  and  judgment  rendered 
.  ifaer«in,  as  if  they  were  one  action. 
I<L   <2  Edm.   101). 

I  761.  'W'heii  court  may  order  action  abated. 

At  any  time  after  the  death  of  the  plaintiff,  or  after  the  mar- 
riage of  the  plaintiff,  where  it  affects  the  rights  of  either  party, 
the  conrt  may,  in  its  discretion,  upon  notice  to  such  persons  as 
k  directs,  and  npon  the  application  of  the  adverse  party,  or  of 
a  person  whose  interest  is  affected,  direct  that  the  action  abate, 
«ole«s  it  is  continued  by  the  proper  parties,  within  a  time  speci- 
M  in  the  order,  not  less  than  six  months,  nor  more  than  one 
;iwr,  after  the  granting  thereof. 

Cb.  Pioc.,  I  121,  fifth  sentence,  am'd.     See  S  1736. 

I  762.  Special  caaen  excepted. 

The  foregoing  provisions  of  this  title  do  not  apply  to  a  case, 
vhere  special  provision  is  otherwise  made  by  law. 

f  768.  Death  of  party  after  T-erdict,  etc. 

f  If  either  party  to  an  action  dies,  after  an  accepted  offer  to 
allow  judgment  to  be  taken,  or  after  a  verdict,  report,  or  decision, 
©r    an    interlocutory    judgment,    but    before    final    judgment    is 

;rntered.  the  court  must  enter  final  judgment,  in  the  names  of  the 
original  parties;  unless  the  offer,  verdict,  report,  or  decision,  or 

;  the  interlocutory  judgment,  is  set  aside. 

i    2  B.  S.  387,  i  4.  am'd. 


1  764.  [  Am^dy  1B04.]   Action  for  a  wronr  not  to  abate  after 
verdict*   etc. 

An  action  commenced  by  a  father  to  recover  damages  for  the 

seduction    of  his  minor  daughter  does  not  abate  by  his   death, 

hut  sur^'ives  to  the  mother  of  such  daughter,  who  may  recover 

huth  actual  and  exemplary  damages  therein  to  the  same  extent 

i  as  though  the  original  party  plaintiff  had  lived.     After  verdict, 

,  report  or  decision  in  an  action  to  recover  damages  for  a  personal 

j  mjnry,  the  action  does  not  abate  by  the  death  of  a  party,  but 

.  the  subRequent  proceedings  are  the  same  as  in  a  case  where  the 

rauae  of  action   survives.     And  in  case  said   verdict,   report  or 

'^ccison  is  reversed  upon  questions  of  law  only,  said  action  does 

Bot  abate  by  the  death  of  the  party  against  whom  the  same  was 

rendered. 

L.  1904,   ch.  379.     In  effect  Sept.  1,  1904. 

i  765-  Wo  verdict,  etc.,  can  be  taken  after  a  party**  death. 

This  title  does  not  authorize  the  entry  of  a  judgment  against 
a  party,  who  dies  before  a  verdict,  report,  or  decision  is  actually 
rendered  against  him.  In  that  case,  the  verdict,  report,  or  de- 
cisioa  is  absolutely  void. 

2  R.  S.  .T87.   I  5  (2  Edm.   402),  am'd. 

I  766.  Deatb,  etc..  of  public  olHcer  or  trnntee. 

Whf-re  an  action  or  special  proceeding  is  authorized  or  directod 
by  law,   to   be  brought  by  or  in  the  name  of  t\  public  officer,  or 
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by  a  receiver,  or  other  trustee,  appointed  by  virttie  of  a  Btatnte, 
his  death  or  removal  does  not  abate  the  action  or  special  pro- 
ceeding: but  the  same  may  be  continued  by  his  successor,  wbc 
must,  upon  his  application,  or  that  of  a  party  interested,  be  sub 
stituted  for  that  purpose,  by  the  order  of  the  court,  a  oopy  oJ 
which  must  be  annexed  to  the  judgment-roll. 

2  B.  S.  388,  S  H;  and  L.  1832,  cb.  295,  $  3  (3  Edm.  674),  coDaoUdated. 


^ 


^ 


,tl,a.l 


TIME. 


§8  784-88 


[784.  When  time   eanmot  be  extended. 

conn,  or  a  judge,   is  not  authorized   to   extend  the  time, 
hy  law,  within  which  to  commence  an  action;  or  to  take 
t;  or  to  apply  to  continue  an  action,   where  a  party 
bas  died,  or  has  incurred  a  disability;  or  the  time-  fixed 
Ine  oonn,  within  which  a  supplemental  complaint  must  be 
in  order  to  continue  an  action;  or  an  action  Is  to  abate, 
it  is  continued  by  the  proper  parties.    A  court,  or  a  judge^ 
aUow  either  of  those  acts  to  be  done,  after  the  expiration 
t  time  fixed  by  law,  or  by  the  order,  as  the  case  may  be, 
""  it;  except  in  a  case  specified  in  the  next  section. 
[Cj.  Proc.,  (  405. 

[AM*d,  18770      Ctnaltllcatlon  of  laat  seetion. 

a  party  entitled  to  appeal  from  a  judgment  or  order, 
[iioTe  to  set  aside  a  final  :hidgment  for  error  in  fact,  died 
before  or  after  this  chapter  takes  effect,  and  before  the 
fctioo  of  the  time  within  which  the  appeal  may  be  taken,  or 
")n  made,  the  court  may  allow  the  appeal  to  be  taken,  or 
)n  to  be  made,  by  the  heir,  •  devisee,  or  personal  repre- 
STe  of  the  decedent,  at  any  time  within  four  months  after 
nth. 

Orders  in  certain  aetlonni  hoMr  pnblUilied. 

an  action  is  brought  for  the  collective  benefit  of  the 

»w  of  a  person,  or  of  an  estate,  or  for  the  benefit  of  a 

or  persons,  other  than  the  plaintiff,  who  will  come  in  and 

te  to  the  expense  of  the  action,   notice  of  a  direction 

eourt,  contained  in  a  judgment  or  order,   requiring  the 

or  other  person  or  persons  to  exhibit  their  demands, 

nae  to  come  In,  must  be  published,  once  in  each  week, 

feast  three  successive  weeks,  and  as  much  longer  as  the 

erects,  in  the  newspaper,  published  at  Albany,  in  which 

Botices  are  required  to  be  published,  and  in  a  newspapei; 

'  *^  in  the  county  where  the  act  is  required  to  be  done. 

8-  183,  I  106  (2  Bdm.   190). 

Time  for  publication  of  notice)  bcw  eompnted. 

Period  of  publication  of  a  legal  notice,  in  an  action  or 
prooe<»ding,  brought  in  a  court,  either  of  record  or  not 
H,  or  before  a  judge  of  such  a  court,  must  be  computed, 
to  exclude  the  first  day  of  publication,  and  include  the 
'^  which  the  act  or  event,  of  which  notice  is  given,  is  to 
p.  or  which  completes  the  full  period  of  publication. 

L^,  5  425. 

[Repealed,  1892.  ch.  677.1 
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ARTIGL.B  SBGOlfD. 

Preferred  and  deferred  eauset, 

tee.  T89.  Preference  of  certain  actions  by  tbe  peopto. 
T80.  Id.;  of  criminal  acttona. 
791,  Id.;  among  cirll  acttona. 
7112.  Id.;  in  mandamus  or  prohlbltlen. 
798.  Wben  an  erder  is  necessary. 
794-6.  I  Repealed.  J 

§  788.  Preference  of  oertAtn  actions  by  tko  peopl* 

A  trial,  motion,  appeal,  or  hearing,  in  an  action  by  the 
to  recover  money,  funds,  credits,  or  other  property,  held  or  * 
by  the  State,  or  held  or  owned,  otiicially  or  otherwise,  t 
in  behalf  of,  a  public  or  goyernmental  interest,  by  a  mui 
or  other  public  corporation,  or  by  a  board,  officer,  cusi 
agency  or  agent  of  the  State,  or  of  a  city,  county,  town,  ▼ 
or  other  diTision,  subdiTision,  department,  or  portion  < 
State,  which  the  defendant  has,  without  right,  obtaine 
ceived,  converted,  or  disposed  of;  or  to  recover  damages,  or 
compensation,  for  so  obtaining,  receiving,  paying,  converts 
disposing  of  the  same;  or  the  aiding  or  abutting  tnerc 
entitled,  on  the  application  of  the  attorney-general,  to  a  | 
ence  over  any  other  business,  at  a  term  or  sitting  of  any 
of  the  State,  irrespective  of  its  place  upon  the  calendar. 

L.  1870,  eh.  49,  f  6. 

S  790.  14.}  of  criminal  actions. 

A  criminal  action,  including  an  appeal  or  other  proceed! 
a  criminal  cause,  is  entitled,  under  the  direction  of  the 
to  preference  in  the  trial  or  hearing  thereof,  over  all  civil  a 
and  special  proceedings,  except  as  prescribed  in  the  last  m 

See  post,  H  IMl,  1774. 

f  701.  [Am*d,  1877,  1870,  1882,  1887»  1806,  1890,  1000» 
1006.]     Id.;  anionv  civil  actions. 

Civil  causes  are  entitled  to  preference  among  themselt 
the  trial  or  hearing  t hereof ,  in  tlie  following  order,  next  aft 
causes  specified   in   the  Inst  section  but  one: 

1.  [Am*d,  1S70,  180H,  IttO^l.)   An  aeton  or  special  prod 
brought  by  or  agninst  the  people  of  the  state,  or  brought  1 
people  of  the  state  on  the  relation  of  a  party,  or  brought 
against  any  state  officer  or  board  of  state  officrrs  a.s  sneh; 
the  attorney  of  the  said  people,  stale  officer  or  board  of  Rt||1 
cers  or  attorney  for  the  plaintiffs  in  such  action  or  special  a 
i&j"  has  given  notice,  at  the  time  of  the  service  of  the  nj 
trial  or  argument,  of  the  particular  day  in  the  term  at 
will  move  it.    If  the  action  or  special  proceeding  is  not  ml 
«jiid  attorney  for  trial  or  argument  on  that  dav,  or  as  soo^ 
after   in    the   same   term   as   the   court   can    near    it,    thj 
party  may  then  move  the  trial  or  argument;  otherwise 
not  be  moved  out  of  its  order  at  that  term  except  by  the' 
order  of  the  court. 

Jj.  1898.  oh.   130;   h.   lOm.  oh.   61.    In  effect  Sept.    1,   190G. 

2.  [Am'd,   1882,    1M08.]    An   action   or  special   proce< 
which  The  City  of  New  York,  or  a  board  of  officers,  ex| 
powers  conferred  by  a  statute  for  the  protection  of  public 
or  public  or  private   property,  or  for  the  prevention  or 
ment  of  violations  of  a  statute  relating  to  either  of  those  r 
or  the  commissioners  of  pilots  in  The  City  of  New  York, 
ties;  where  a  notice,  similar  to  the  notice  prescribed  in 
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I  777.  Id.}  as  to  appltoatloB  for  JadirnieBt. 

Where  an  applicatioh  is  made  to  the  court  for  judgment,  it 
inmit  be  withdrawn,  without  the  express  permission  o/  the 
vort;  ind  a  subseqaent  application  for  judgment  shall  not  \m 
Mde.  at  a  term  held  by  another  judge,  except  where  the  first 
plication  is  so  withdrawn;  or  where  the  directions,  given 
?reapon,  require  an  act  to  be  done,  before  judgment  can  be 
idered:  or  where  the  fact  of  the  former  application  is  stated, 
the  proceedings  thereupon,  and  subsequent  thereto,  are  fully 
forth,  in  the  papers  upon  which  the  application  is  made. 

778.  Penalty  for  Tlolatfair  laiit  t-wo  •ectlons. 

[k  person  making  an  application,  forbidden  by  the  last  two 
dons,  with  knowledge  of  the  previous  application,  shall  be 
lished  by  the  court,  for  a  contempt. 

B.  S.  281.  i  28. 

1779.  [Am'd,  1879,  1882  and  1884.]    Coats  of  a  motion}  how 
Nlc^ted. 

Where  costs  of  a  motion,  or  any  other  sum  of  money,  directed 
an  order  to  be  paid,  are  not  paid  within  the  time  fixed  for 
t  purpose  by  the  order,  or  if  no  time  is  so  fixed  within  ten  days 
er  the  service  of  a  copy  of  the  order,  an  execution  against 
penional  property  only  of  the  party  required  to  pay  the  same, 
be  issued  by  any  party  or  person  to  whom  the  said  costs 
ram  of  money  is  made  payable  by  said  order,   or  in   case 
isslon  of  the  court  shall  be  first  obtained  by  any  party  or 
Q  having  an  interest  in  compelling  payment  thereof,  which 
tion  shall   be  in  the  same  form,  as  nearly  as  may  be,  as 
execution  upon  a  judgment,  omitting  the  recitals  and  directions 
ting  to  real  property:  and  all  proceedings  on  the  part  of  the 
required  to  pay  the  same,  except  to  review  or  vacate  the 
,  are  stayed   without  ftirther  direction  of  the  court,  until 
'payment  ther€»of.    But  th^  adverse  party  may.  at  his  election, 
live  the  stay   of  proceedings.     Where  the  order  directs  that 
costs  of  a  motion  abide  the  event  of  the  action,  or  where 
of  a  motion,  awarded  by  an  order,  have  not  been  collected 
l»en  final  judgment  is  entered,  they  may  be  taxed  as  part  of 
costs  of  the  action  or  set  off  against  costs  awarded  to  the 
IjerBC  party,   as  the  case  requires.     But  nothing  herein   con- 
Tied  shall   be  so  construed  as  to   relieve   a   party   or  person 
®  punishment  as  for  contempt  of  court  for  disobedience  to 
ord^r  in  any  case  when  the  remedy  of  enforcement  by  such 
P'weedings  now  exist. 
Set  Goto  of  Proe..  as  am*d  in  1876:  L.  1884.  ehl  181;  i  3233,  post. 
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TITLE  VI. 

SKiscellaneous  practice  refirulations. 

Ajrttde  1.  Qeneral  regnlatlona  respecting  time. 
2.  Preferred  and  deferred  causes. 
8.  Serrlce  of   papers. 
4.  Dlscorery  or  books  and  papers. 

6.  General  regulations  respecting  bonds  and  undertaklosa. 
6.  Other  matters. 

article:  first. 

Oenerdl  regulations  respecting  time, 

6ee.  780.  Notice  of  motion,  to  be  eight  days. 

781.  How   time   enlarged,   before   its   expiration. 

782.  Copy  of  affldarit  must  be  seryed. 
788.  Relief,   after  time   has  expired. 
784.  When  time  cannot   he  extended. 

786.  Qualiflcation  of  last  section. 

780.  Orders  in  certain   actions;   how  published. 

787.  Time  for  publication  of  notice;  bow  computed. 

788.  [Repealed.] 

S  7SO.  Notice  of  motion,  to  be  elsht  dAys* 

Where  special  provision  ib  not  otherwise  made  by  law,  or  li 
the  general  rules  of  practice,  if  notice  of  a  motion,  or  of  as 
other  proceeding  in  an  action,  before  a  court  or  a  jiidipe.  ' 
necessary,  it  must,  if  personally  served,  be  served  at  leai 
eight  days  before  the  time  appointed  for  the  hearing;  unless  it 
court  or  a  judge  thereof,  or  a  county  judge  of  the  county  ivhes 
the  action  is  triable  or  in  which  the  attorney  for  the  applicai 
resides,  upon  an  affidavit  showing  grounds  therefor,  makes  a 
order  to  snow  cause,  why  the  application  should  not  be  grantee 
and,  in  the  order,  directs  that  service  thereof,,  less  than  ei^ 
days  before  it  is  returnable,  be  sutficient. 

Bee  L.  1890,  cb.  219.    See  also  Rules  87,  67. 

f  781.  HoiT  time  enlarged,  before  Its  ezplratioia. 

Where  the  time,  within  which  a  proceeding  in  an  action,  aftc 
its  commencement,  must  be  taken,  has  begun  to  run,  and  ha 
not  expired,  it  may  be  enlarged,  upon  an  affidavit  sliowiii 
grounds  therefor,  by  the  court,  or  by  a  judge  authorised  t 
make  an  order  in  the  action. 

Co.  Proc.,  part  of  S  406,   am'd. 

S  782.  Copy  of  aflldavit  mnat  be  served. 

In  a  case  specified  in  the  last  two  sections,  the  affidavit,  npo) 
which  the  order  was  granted,  or  a  copy  thereof,  must  be  serret 
with  a  copy  of  the  order;  otherwise,  the  order  may  be  disregarded 

Id. 

S  783.   Relief,  after  time  has   expired. 

After  the  expiration  of  the  time,  within  which  a  pleadinir  mtia 
be  made,  or  any  othor  procooding  In  an  action,  after  its  com 
mencemont,  nnist  l>e  taken,  tho  court,  upon  good  cause  sho^va 
may,  in  its  discretion,  and  upon  such  terms  as  justice^  requirec 
relieve  the  parly  from  tho  consequences  of  an  omission  to  d< 
the  act,  and  allow  it  to  be  done;  except  as  otherwise  specially 
prescribed  by  law. 

SabBtltute  for  part  of  Ck>.  Proc,  |  174. 
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7M.  When  time   CAitnot  be  extended. 

L  court,  or  a  judge,  is  not  authorized  to  extend  the  time, 
id  by  law,  within  which  to  commence  an  action;  or  to  take 
tppeal;  or  to  apply  to  continue  an  action,  where  a  party 
Rto  has  died,  or  has  incurred  a  disability;  or  the  time-  fixed 
.the  court,  within  which  a  supplemental  complaint  must  be 
1^  in  order  to  continue  an  action;  or  an  action  Is  to  abate, 
p  it  is  continued  by  the  proper  parties.  A  court,  or  a  judge^ 
tot  allow  either  of  those  acts  to  be  done,  after  the  expiration 
K  time  fixed  by  law,  or  by  the  order,  as  the  case  may  be, 
King  it;  except  in  a  case  specified  in  the  next  section. 
0».  Proc.,  i  405. 

[Am'd,   18r7.1      Ctvallllcatloa  of  laat  section. 

pre  a  party  entitled  to  appeal  from  a  judgment  or  order, 
moTe  to  set  aside  a  final  judgment  for  error  in  fact,  dies 
before  or  after  this  chapter  takes  effect,  and  before  the 
ition  of  the  time  within  which  the  appeal  may  be  taken,  or 
iction  made,  the  court  may  allow  the  appeal  to  be  taken,  or 

Eion  to  be  made,  by  the  heir,  -  devisee,  or  personal  repre- 
e  of  the  decedent,  at  any  time  within  four  months  after 

p»  Orders  in  eertnin  aetionsi  bo'vr  published. 

pre  an  action  is  brought  for  the  collective  benefit  of  the 
■tori  of  a  person,  or  of  an  estate,  or  for  the  benefit  of  a 
f^  or  persons,  other  than  the  plaintiff,  who  will  come  in  and 
"  ite  to  the  expense  of  the  action,  notice  of  a  direction 
court,  contained  in  a  judgment  or  order,  requiring  the 
or  other  person  or  persons  to  exhibit  their  demands, 
iae  to  come  in,  moat  be  published,  once  in  each  week, 
least  three  successive  weeks,  and  as  much  longer  as  the 

f  directs,  in  the  newspaper,  published  at  Albany,  in  which 
notices  are  required  to  be  published,  and  in  a  newspapei^ 
■bed  in  the  county  where  the  act  is  required  to  be  done. 
^  8.  m.  {  106  (2  Bdm.  190). 

^«  Time  for  publication  of  notice)  lio^r  computed. 

fc  period  of  publication  of  a  legal  notice,  in  an  action  or 
PJ  proceeding,  brought  in  a  court,  either  of  record  or  not 
Kord,  or  before  a  judge  of  such  a  court,  must  be  computed, 

*  to  exclude  the  first  day  of  publication,   and  include  the 

•  OB  which  the  act  or  event,  of  which  notice  is  given,  is  to 
^  or  which  completes  the  full  period  of  publication. 
^-.  i  426. 

^  [Repealed,  1892.  ch.  677.] 
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ARTICLES  SBGOlfD. 

Preferred  and  deferred  cauaei. 

See.  T89.  Preference  of  certain  actions  by  the  people, 
T80.  Id.;  of  criminal  actions. 
791.  Id.;   among  dril  actions. 
7V2.  Id.;  in  mandamus  or  prohibition. 
798.  Wben  an  order  is  oecessaiT. 
794-6.  IRepealeu.J 

§  788.  Preference  of  certain  actions  by  tke  pe^pl^i 

A  trial,  motion,  appeal,  or  hearing,  in  an  action  by  the  p( 
to  recover  money,  funds,  credits,  or  other  property,  held  or  oi 
by  the  State,  or  held  or  own^,  officially  or  oUierwise,  foi 
in  behalf  of,  a  public  or  goyerumental  interest,  by  a  miu^ 
or  other  public  corporation,  or  by  a  board,  officer,  cuatoi 
agency  or  agent  of  the  State,  or  of  a  city,  county,  town,  vdl 
or  other  diTision,  sabdivision,  department,  or  portion  ot 
State,  which  the  defendant  has,  without  right,  obtained, 
ceiyed,  converted,  or  disposed  of;  or  to  recover  damages,  or  i 
compensation,  for  so  obtaining,  receiving,  paying,  convertiiij 
disposing  of  the  same;  or  the  aiding  or  ab<»iting  tnerea 
entitled,  on  the  application  of  the  attorney-general,  to  a  pt 
enee  over  any  other  business,  at  a  term  or  sitting  of  any  4 
of  the  State,  irrespective  of  its  place  upon  the  calendar. 

L.  1875,  eh.  49,  f  6. 

S  T80.  Id,  I  of  crimlnnl  actions. 

A  criminal  action,  including  an  appeal  or  other  proceedli 
a  criminal  cause,  is  entitled,  under  the  direction  of  the  e 
to  preference  in  the  trial  or  hearing  thereof,  over  all  civil  a< 
and  special  proceedings,  except  as  prescribed  in  the  last  aec 

See  post,  H  1541,  1774. 

f  701.  [AmM,  1877,  1879,  1882,  1887,  1896,  1899,  1900»  1 
1906.]     Id.;  amonr  civil  actions. 

Civil  causes  are  entitled  to  preference  among  tbem8elT« 
the  trial  or  hearing  thereof,  in  the  following  order,  next  afte 
causes  specified   in  tlie  last  seetion  but  one: 

1.  [Ana'd,  1870,  IHOH,  lOOU.)  An  acton  or  specia"  proca 

brought  by  or  ajrainst  the  people  of  the  state,  or  broojcht  te 

people  of  the  state  <»n  the  relation  of  a  party,  or  brought  I 

against  any  state  offlrer  or  board  of  state  olflrrrs  as  siieb;  i 

the  att»»rney  of  the  said  people,  state  olRoer  or  board  of  stati 

cers  or  att<»ruey  for  the  plaintiffs  in  such  action  or  special  pro 

ii>3  has  given  notice,  at  the  time  of  the  service  of  the  noti 

trial  or  argument,  of  the  particular  day  in  the  term  at  whi4 

will  move  it.     If  the  action  or  special  proceeding  is  not  moTi 

«;iid  attorney  for  trial  or  arpument  on  that  day,  or  as  soon  i 

after   in   the   same    term    as    tlie   court   can    near    it,    the 

party  may  then  move  the  trial  or  arpnraent;  otherwise  it 

not  be  moved  out  of  its  order  at  that  term  except  by  the  ^ 

order  of  the  court. 
Ifc  1808.  oh.    130;   L.   lOOn.   oh.   61.    In   effect  Sept.   1.   190G, 

2,  [Am'd,  1882,  IHOS.J  An  action  or  special  proceeilii 
which  The  City  of  New  York,  or  a  board  of  officers,  exen 
powers  conferred  by  a  statute  for  the  protection  of  public  t 
or  public  or  private  property,  or  for  the  prevention  or  pi 
ment  of  violations  of  a  statute  relating  to  either  of  those  sub 
or  the  commissioners  of  pilots  in  The  City  of  New  York,  an 
ties;  where  a  notice,  similar  to  the  notice  prescribed  in  thi 
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risiou,  has  beeu   served  by   their  atloi*ue3',   at   the   time  of 
ro  of  the  notice  of  trial  or  urxument.     The  provisions  of  the 
sulniivi^ioD,  relatiug  to  moving  the  trial  or  argument,  apply 
cause  within  this  subdivision. 
i,ttMa»  cb.  13(L    In  effect  Sept.   1,   1808. 

i  In  the  court  of  appeals  or  the  supreme  court,  an  appeal 
in  by  either  party,  in  an  action  or  special  proceeding  other 
pjL%  Specified  iu  subdivision  first  of  this  section,  where  the 
uf  the  State,  or  a  board  of  State  officers,  are  sole  par- 
or  a  State  officer  is  sole  party,  plaintiff  or  defendant. 
(Added,  1800.]  In  the  court  of  appeals  or  the  snprenu» 
an  appeal  taken  by  either  party  in  an  action  or  special  pro- 
from  a  judgment  or  order  declaring  a  legislative  enact- 
anconstitutional,  is  entitled  on  motion  of  the  appellant,  to  a 
mce  over  any  business  irrespective  of  its  place  upon  the 
ir.  except  as  to  preferences  provided  for  in  sections  seven 
ed  eighty-nine,  seven  hundred  ninety  and  the  preceding 
risions  of  this  section. 
I.  eh.  SK.    In  effect  Sept.  1, 1S99. 

Id  the  court  of  appeal's,  an  action,  a  party  to  which  has 
Pending  the  action,  where  the  pendency  (»f  the  action  pro- 
a  final  settlement  of  the  estate  of  the  deceased  party. 

[Am'd,  1895,  1890,  19O0,  190«.]  In  any  court,  an  action 
rial  proceeding  in  which  an  executor  or  an  administrator,  or 
lentary  trustee,  or  an  infant,  or  a  trustee  of  a  fund  for  the 
and  maintenance  of  an  infant,  or  a  receiver  appointed 
*e  court,  or  by  the  comptroller  of  the  currency  of  the  United 
or  a  trustee  in  bankruptcy,  or  a  general  assignee  for  the 
It  of  creditors,  or  the  committee  of  a  lunatic  or  an  idiot,  or 
freditor  of  a  deceased  insolvent  debtor  suing  for  the  benefit 
Simself  and  other  creditors,  interested  in  the  estate  or  prop- 
fof  snch  deceased  debtor  where  a  right  of  action  is  given  by 
PBS  provision  of  law,  is  the  sole  plaintiff  or  sole  defendant: 
iifiion  or  special  proceeding?  for  the  construction  of,  or  an 
Wication  ujKin  or  to  determine  the  validity  of  the  probate  of 

Kl  in  which  the  administrator,  with  the  will  annexed,  or  the 
tor  of  the  will  is  joined,  as  plaintiff  or  defendant,  with  one 
i^re  other  parties,  and  an  appeal  from  the  judgments  or 
Mon  in  any  of  the  foregoing  actions  or  proceedings  and  in 
t  wnrt  of  appeals  or  the  supreme  court,  an  appeal  from  the 
Ne  or  decision  of  a  surrogate's  court,  determming  a  will  to 
tlid  and  admitting  it  to  probate,  or  determining  an  instru- 
tt  offered  for  probate  as  a  will  to  be  invalid  or  not  entitled 
Pfobate  as  such,  or  granting  general  letters  of  administration 
iiiwting  the  df-stribution  of  a  fund  or  payment  of  money  by 
executor  or  an  administrator  in  pursuance  of  an  order  or  de- 
»  made  on  an  intermediate,  final  or  judicial  accounting  or 
cnriae  by  an  administrator  or  an  executor. 
U60,  ch.  680:  li.  1900,  cb.  144;  L.  1006,  ch.  6.    In  effect  Sept.  1,  1000. 

I  (Am'd,   i8oa.]      An    action    for   dower  where   the    plaintiff 
^  proof  by  affidavit,  to  the  satisfaction  of  the  court,  or  a 
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judge  thereof,  that  she  has  no  sutHciont  moans  of  support  b 
from  the  estate  in  controversy,  an  action  for  the  partition  of 
property. 

7.  [Am'd,  1882.  J    An  action  against  a  corporation  or  joint-s 
association,  issuing  bank  notes  or  any  kind  of  paper  crediti 
circulate  as  money;  or  by  or  against  a  receiver  of  such  a  corf 
tion  or  association;  an  action  in  which  a  county  or  town  is 
plaintiff  or  defendant. 

8.  [Am'd,  1879. J  An  action  against  a  corporation,  founded  i 
a  note  or  other  evidence  of  debt  for  the  absolute  paymen 
money.  An  action  upon  an  undertaking  given  upon  an  appei 
the  court  of  appeals  or  to  stay  the  execution  on  an  appeal  to 
court  of  appeals. 

D.  [Am'd,  1887.]  In  an  action  against  a  sherifif,  in  his  oil 
capacity,  or  an  action  by  a  sheriff  or  late  sheriff,  to  recover 
a  breach  of  the  obligation  of  a  bond  or  bonds,  or  an  instmii 
or  instruments  of  indemnity,  or  nn  undertaking  or  undertak 
given  to  him  in  his  official  capacity. 

10.  A  cause  entitled  to  preference,  by  the  general  rules  of  f 
tice,  or  by  the  special  order  of  the  court,  in  the  particular  cai 

11.  [Added,  1808.]     In  any  court  an  action  for  libel  or  slaa 

I .  ls^«  eta .  136.    Id  effect  Sept.  1.  2898. 

12.  [Added,  1809.]  In  the  court,  of  appeals,  all  appeals  I 
judgments  of  affirmance  rendered  by  the  appellate  division  of 
supreme  court  in  cases  enumerated  in  subdiTision  two  of  sec 
one  hundred  and  ninety-one  of  this  act,  where  the  decisioi 
the  appellate  division  has  been  auanimous  and  an  appeml 
been  taken  or  allowed  aa  in  said  subdiviBion  of  said  aec 
provided. 

L.  1899.  ch.  SS9.    In  effect  Sept.  1, 1899. 

1-3.  [Added.  1002.]  An  action  for  absolute  divorce  in  wl 
an  order  has  been  made  granting  temporary  alimony. 

L.   1902,  Ph.  367.    In  effpct    Sept.   1 ,  1002. 

Whore  an  issue  of  law  and  an  issue  of  'act,  or  two  or  n 
other  questions  of  different  natures,  come  before  the  same  t 
of  the  court  for  trial  or  hearing,  the  preference  given  by 
section  affects  only  the  order  in  which  the  issues  or  qu^ti 
of  the  same  nature  are  to  be  disposed  of. 

S  702.  [Am'd,  180S.]    Id.|  in  mandamiis  or  prohibition. 

Where  a  writ  of  mandamus  or  of  prohibition  has  been  isai 
from  the  appellate  division  of  the  supreme  court,  to  a  spf 
term,  or  a  judge  of  the  same  court,  the  cause  may,  in  the  di4 
tiou  of  the  court,  or,  where  an  appeal  is  taken  therein  to 
court  of  appeals,  in  the  discretion  of  that  court,  be  preferred  ( 
any  of  the  causes  specified  in  the  last  section. 

L.  1896,  cb.  946. 

$  703.  [Am'd,  180S,  1806,  lOOO,  10O4.]  Where  aa  orAei 
n«ce»«ary.  ■*  w«^«r» 

Where  the  right  to  a  preference  depends  upon  facts  which 
not  appear  in  the  pleadings  or  other  papers  upon  which  tike  ca 
is  to  l)o  tried  or  heard,  the  party  desiring  a  preference  must  | 
cure  an  order  therefor  from  the  court,  or  a  judge  thereof,  u] 
notice  to  the  adverse  party.  A  copy  of  the  order  must  be  ser 
with  or  before  the  notice  of  trial  or  argument.    Such  an  ordej 
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I  appealable,  but  it  may  be  vacated  bj'  the  judge  or  judges 

ildinfr  the  term   at   which   the  preferred   cause   is   noticed  for 

*  1  or  hearing,  or  by  such  other  justice,  or  at  such  other  term 

conrt,  or  at  such  other  time  as  shall  be  prescribed  by  the  gen- 

or  special  rules  of  practice.    But  a  preliminary  order  is  not 

isite  in  a  case  embraced  within  subdiyision  first  or  second 

the  last  section  but  one,  and  the  order  in  a  case  embraced 

0  subdivision   six  thereof   may   be  made  ex   parte,   and   is 

Jnaire.    Where  no  order  is  required,  a  claim  for  preference, 

'tymg  the  provis'-on  of  law  under  which  the  claim  is  made, 

be  inserted  in  the  note  of  issue  to  be  filed  with  the  clerk, 

it  shall  then  be  the  duty  of  such  clerk  to  place  such  cause 

proper  place  among  the  preferred  causes  at  the  head  of 

calendar;  except  that  in  the  counties  of  New  York,  Kings, 

and  Erie,  and  the  seventh  judicial  district,  no  action  or 

W  proceeding  shall  be  placed  as  a  preferred  cause  upon  the 

dar  of  any  circuit  court  or  trial  term  or  special  term  of  any 

as  herein  provided,  but  the  party  desiring  a  preference  of 

range  shall  serve  upon  the  opposite  party,  with  his  notice  of 

a  notice  that  an  application  will  be  made  to  the  court  at 

opening  thereof,  or  to  such  justice  or  other  term  of  court  or 

«ifh  other  time    as   shall   be   prescribed   by    the   general   or 

'  I  roles  of  practice,  for  leave  to  move  the  same  as  a  pre- 

canse,  and  if  the  right  to  a  preference  depends  upon  facts 

do  not  appear  in  the  pleadings  or  other  papers  upon  which 

Mae  is  to  be  tried  the  notice  must  be  accompanied  by  an 

«Tii  showing  such   facts.     In   said   counties  of  New   York, 

Qaeens  and  Erie  and  in  the  seventh  judicial  district,  the 

tion  for  a  preference  shall  be  made  at  the  opening  of  the 

or  to  such  justices  or  other  term  of  court,  or  at  such  other 

as  shall  be  prescribed  by  the  general  or  special  rules  of 

<*e.  and  if  it  shall  appear  that  the  cause  is  entitled  to  a 

'frence  and  is  intended  to  be  moved  for  trial  at  or  for  the 

for  which   the    application   is   made,    the  court   or   justice 

designate  a  day  certain,  during  that  term,  on  which  day 

Mid  cause  shall    then   be   heard:   if  there  be  two   or  more 

80  designated  for  trial  for  the  same  day,  the  said  causes 

D  be  heard  in  the  order  of  their  date  of  issue. 

Vm,  ch.  410;  Lu    1896,   ch,   140;  L.   1900.   ch.   172;  L.  1904,  ch.  173.    Id 
'  S*pt.  1,  1904. 

***•  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 

**^  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.1 
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ARTICLE    THIRD. 

Service  of  papers. 

■•e.  796.  Paper  may  be  served  personally. 
797.  Other  medes  of  serrlce. 
796.  Double  time  when  served  through  the  post-office. 

799.  When  paper  to  be  served  on  attorney;  when  service  not  reqvtrad. 

800.  When  service  may  be  made  on  clerk,  for  non-resident. 

801.  Service  through  branch  post-office  in  New  York  city. 

802.  This  article  not  applicable  to  service  of  summons,  etc. 


S  TOO.   [Am*d,   1888.]      Paper  may  be  nerved  perso&aally. 

A  notice  or  other  paper  in  an  action  may  be  served  on  a  pa* 
or  an  attorney,  either  by  deliyering  it  to  him  persoaaJly,  or  , 
the  manner  prescribed  in  the  next  section.  All  papers  so  serv^ 
or  required  to  be  filed  in  an  action,  shall  be  plainly  and  le^l^ 
written  or  printed  in  black  ink  upon  durable  paper  of  got 
material,  and,  if  imprinted  by  type-writer,  such  paper  shall  i 
of  linen  quality,  equal  in  weight  to  sixteen  pounds  to  the  doul 
cap  ream,  of  seventeen  by  twenty-eight  inchts  in  size,  and  m 
vice  or  filing  of  papers  printed  or  written  upon  such  paper  wf 
such  ink  shall  be  deemed  a  compliance  with  the  terms  of  tl 
section.  The  transcribed  minutes  of  a  stenographer,  taken 
j.ny  ci  ^il  or  criminal  action,  or  in  any  hearing  or  special  pi 
ceediug,  civil  or  criminal,  shall  be  written  or  type-written 
paper  of  the  size  hereinafter  specified;  and  all  cases,  briefs,  poSi 
or  other  papers  required  or  used  on  an  appeal  from  any  jn^ 
ment,  determination  or  order  of  any  court  or  board  shall 
printed  (when  required  to  be  printed  by  the  rules  of  any  coiji 
on  paper  of  a  uniform  size,  as  follows:  The  paper  must,  be  I 
and  one-half  inches  by  eight  inches,  and  bound  on  the  eds«, 
the  greatest  length. 

Go.  Proc,  fi  408,  am'd;  L.  1888,  ch.  49Q.   See   Rule    19. 

I  797.  [Am'd,  1807.]    Other  modes  of  servlee. 

Where  the  service  is  not  personal,  it  may  be  made  as  foUo^vrss 

1.  Upon  a  party  or  an  attorney,  through  the  post-office,  by  i 
positing  the  paper,  properly  inclosed  in  a  post-paid  wrapper,  in  i 
post-oflice  or  in  any  post-ofiice  box  regularly  maintained  by  l 
government  of  the  United  States  and  under  the  care  of  the  p^ 
office  of  the  party,  or  the  attorney  serving  it,  directed  to  thi^'  x>en 
to  be  served  at  the  address,  within  the  state,  designated  by  I 
for  that  purijose,  upon  the  preceding  papers  in  the  action; 
where  he  has  not  made  such  a  designation,  at  his  place  of  n 
deuce,  or  the  place  where  he  keeps  an  offi(!e,  according  to  tile  tl 
information  which  can  conveniently  he  obtained  concern iT>g 
same. 

2.  Upon  an  attorney,  during  his  absence  from  his  office,  by  i^ 
ing  the  imper  with  his  partner  or  clerk  therein,  or  with  a  "pen 
having  charge  thereof. 

3.  Upon  an  attorney,  if  there  is  no  person  in  charge  of  bis  ofli 
and  tlie  service  is  made  between  six  o'clock  in  the  morning  i 
nine  o'clock  in  tiie  evening,  either  by  leaving  it,  in  a  conspicui 
place  in  his  office,  or  by  depositing  it,  inclosed  in  a  sealed  'Wrapi 
directed  to  him  in  his  office  letter-box;  or,  if  the  office  is  not  on 
so  as  to  admit  of  leaving  the  paper  therein,  and  there  is  no  ol 
letter-box,  by  leaving  it  at  his  residence,  within  the  state,  'vritl 
person  of  suitable  age  and  discretion. 
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Upon  a  party,  by  leaviog  the  paper  at  hi»  residence  within 
state,  between  six  o'clock  in  the  morning  and  nine  o'clock  in 
ereniog,  with  a  person  of  snitable  age  and  discretion. 

!for  Go.  Proc.,  U  409.  410, 411 ;  L.  1897.  cb.  40.   In  effect  Sept.  1. 1887. 

'798.  Doable  time  xyhen  nerved  throuflrlft  the  post-ofllce. 

lere  it  is  prescribed  in  this  act,  or  in  the  general  rules  of 
tice,  that  a  notice  must  be  given,  or  a  paper  must  be  served, 

a  specified   time,   before  an  act  is  to  be  done;   or  that 
idverse  party  has  a  specified  time,  after  notice  or  service, 

which   to   do    an    act;   if  service    is   made    through   the 
l-office.  the  time  so  required  or  allowed  is  double  the  time 
led;  except   that  service  of  notice  of  trial  may  be  made, 
the  post-office,   not   less   than   sixteen  days  before  the 
of  trial,  including  the  day  of  service. 
Proc..  I  412,    am'd. 

7W.  When    paper    to    be    served    on    attorney;    ivhen 
lot   re^inlred. 

iere  a  party  has  appeared,  a  notice  or  other  paper,  required 
|1)e  served  in  an  action,  must  be  served  upon  his  attorney.  If 
l^efendant  has    not    appeared,    service   of    a    notice   or   other 

r,  in  the  ordinary  proceedings  in  the  action,  need  not  be 
npoD  him,  unless  he  is  actually  ^confined  in  jail,  for  want 

H  414  and  417,    coDSolldated. 

^fiO,  When  aervice   may   be   made   on   clerk,   for   non- 
lent. 

a  party    to   an  action,   who   has   appeared   in   person, 
without  the  State,  or  his  residence  cannot,  with  reason- 
diligence,   be   ascertained,   and   he   has   not   designated   an 
.  within  the  State,  upon  the  preceding  papers,  service  of 
iper  upon  him  may  be  made,  by  serving  it  on  the  clerk. 

i  415. 
'^l.  Service    thronirh   branch   post-oAce  in  New-York 

t 

the  rity  of  New-York,  where  a  paper  is  served,  or  a  return 
taado.  through  the  post-office,  the  deposit  of  the  package  in 
^nch  post-office   has  the  same  effect,   as  a  deposit   in   the 

il  or  principal  post-office  of  that  city. 

[iNO.  This  artiele  not  applicable  to  service  of  MummonB, 

^is  article  does  not  apply  to  the  service  of  a  summons,  or 
pr  ppoopus:  or  of  a  paper  to  bring  a  party  into  contempt;  or 
[t  nse  where  the  mode  of  seryice  is  specially  prescribed  by  law, 
I  418,  and  part  of  id.,  |  408. 
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▲RTICIiE  FOURTH. 

(See  43  Hun  96.) 

Discovery  of  boohs  and  papers, 

bee.  803.  Ck>art  may  direct  iliBCoyery  of  books,  etc. 
804.  Rales  to   prasoiibe   the   cases,   etc. 
806.  Petition    tor   discovery,   and   order   thereupon. 

806.  Order,   when  and   bj   whom   vacated. 

807.  Proceedings  upon   the  return   of  the  order. 

808.  Penalty  for  disobedience. 

809.  Effect  of  papera,  etc.,  produced. 

B   808.  Court    may   direct   dtsoo^ery   of   books,    eto. 

A  court  of  record,  other  than  a  justices*  court  in  a  city,  1 
power  to  compel  a  party  to  an  action  pending  therein,  to  prodI 
and  discover,  or  to  give  to  the  other  party,  an  inspection  a 
copy,  or  permission  to  take  a  copy,  of  a  book,  document^ 
other  paper,  in  his  possession  or  under  his  control,  rel&tijas 
the  merits  of  the  action,  or  of  the  defence  therein. 

2  R.  S.   199.  S  21.   consolidated  with  Ck>.  Proc.,   §  388. 

{  804.  Rule«   to   prescribe  tbe  caseiiy  etc.. 

The  general  mles  of  practice  must  prescribe  the  cases  In  wW 
a  discovery  or  inspection  may  be  so  compelled,  and  the  n 
ceedings  for  that  purpose,  where  the  same  are  not  prescribed 
this  act. 

Id.,   f  22,   am'd.    Sec   Rules  14-16. 

S  80S.  Petition   for  discovery,  and  order  thereiii»oaa« 

To  entitle  a  party  to  procure  such  a  discovery  or  inspect^ 
he  must  present  a  petition,  praying  therefor,  and  verified 
affidavit,  to  the  court,  or  to  a  judge,  authorized  to  make 
order  in  the  action;  upon  which  an  order  may  be  made,  direct! 
the  party,  against  whom  the  discovery  or  inspection  is  song 
to  allow  it,  or,  in  default  thereof,  to  show  cause  before  1 
court,  at  a  time  and  place,  and  upon  a  notice,  therein  specific 
why  the  prayer  of  the  petition  should  not  be  granted;  and.^ 
necessary  or  proper,  that  his  proceedings  be  stayed  until  1 
hearing  of  the  application,  although  the  stay  exceeds  tvfrei 
days. 

Id.,    §i   23   and    25. 

I  806.  Order,  'wbea  and  by  iTbom  vacated. 

An    order,    made   as   prescribed    in   the   last   section,    may 
vacated,   by  the  judge  who  granted  it,   or  by  the  court.,    up 
satisfactory  proof,  by  affidavit: 

1.  Thnt  it  ought  not  to  have  been  granted,  or  that  it  has  be 
compiled  with;  or, 

2.  Thnt  the  party  required  to  make  the  discovery,  or  pera 
the  inspection,  has  not  the  possession  or  control  of  the  bo< 
document,  or  other  paper,  directed  to  be  produced  or  inspected 

Id.,  I  24. 

S  807.   ProceedlnflTii  upon  the  return  of  the  order. 

Upon  the  return  of  the  order  to  show  cause,  the  court  m 
make  such  an  order,  with  respect  to  the  discovery  or  inspectl 
prayed   for,    as   justice   requires.     Where   either   is   directed. 
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Rferee  may  be  appointed  by  the  order,  to  direct  and  superin- 
tend it;  whofle  certificate,  unless  set  aside  by  the  court,  is  pre- 
nmptiTf,  and,  except  in  proceeding  for  contempt,  conclusive 
PTideoce  of  compliance  or  non-compliance  with  the  terms  of  the 
uder.  A  fixed  sum,  not  exceeding  twenty  dollars,  may  be 
idded  to  the  costs  of  the  motion,  for  the  fees  of  the  referee. 
libBtltnte  for  2  R.  8.  200,  |  26.  and  part  of  Go.  Proc..  |  S88. 

J  808.  Penmlty  for  dlnobedlence. 

Where  an  order,  made  as  prescribed  in  the  last  section,  directs 
discoTery  or   inspection,    the   party   in    whose  behalf   it   was 
ie,  may,   upon   proof,    by   amdavit,    that  the   adverse   party 
failed  to  obey  it,  and  upon  notice  to  him,  apply  to  the  court, 
an  order  to  punish  him  for  the  failure.     Upon  the  hearing 
the  application,  the  court  may,  upon  the  payment  of  such  a 
%  for  the  expenses  of  the  applicant,  as  the  court  fixes,  and 
m  compliance    with   such   other   terms,   as  it   deems  just  to 
?,  permit   the  party  in  default  to  comply  with  the  order 
a  discovery  and   inspection;  and,   for  that  purpose,   it  may 
that  the  application  to  punish  him  stand  over  to  a  future 
le.    Upon  the  final  hearing  of  the  application  to  punish  the 
in  default,   the  court,  in  a  proper  case,  may  direct  that 
complaint  be  dismissed,  or  his  answer  or  reply  be  stricken 
and    that    judgment    be    rendered    accordingly;    or  it  may 
te  an   order,    striking   out    one   or   more    causes   of    action, 
fences,  counterclaims,  or  replies,   interposed   by  him;  or  that 
be  debarre<l  from  maintaining  a  particular  claim  or  defence, 
relation   to   which    the   discovery   or   inspection   was   sought, 
^ere  the  party  has  failed  to  oliey  an  order,  allowing  an  inspec- 
n  by  the  adverse  party,  and  requiring  him  to  furnish  a  copy, 
'pennit  a  copy  to  be  taken,  the  court  may  also  direct  that  the 
ttk,  document,  or  other  paper,  be  excluded  from  being  given 
eridence:  or  it  may  punish  the  party  for  a  contempt;  or  both, 
itnte  for  2  R.  8.   200.  {  26,  and  part  of  Co.  Proc.,  ft  388. 

809.  Effect  of  pAperSf  ete.»  produced. 

book,  document,  or  other  paper,  produced  under  an  order 
?  as  prescribed    in  this  article,   has  the  same  effect,   when 
by  the  party  requiring  it,  as  if  it  was  produced  upon  notice, 
ling  to  the  practice  of  the  court 

L  S.  200.  I  27   (2   Edm.  206). 
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ARTICLE  FIFTH. 

General  regulatiofis  respecting  hondu  and  undertakings. 

Sec.  810,  Bonds,   nndert.-iklnfrs,  etc.,  must  be  ocknowledgi»4. 

811.  Party  need  not  Join  \v^th  his  sureties;  when  one  snrety  fs  suffldel 

812.  Form   of   bond  or   uadei-takfos;    Mffldayit    of   sureties ;    apiiraTBl  I 

court  or  Judi^e. 

813.  When  several  sureties   may  Justify  each   In   a   smaller  sum. 
S14.  Boncl«,   ftc,   to  the   ixK>ple  or  a  public  officer  fur   the   benefit  of 

suitor. 
815.  Bords.    etc.,    not  affected  by  change  of  parties. 
{  lr.\  III.;    to    be   fllcKl. 


5  810.  [Am'd,  1877.]  Bonds,  undertAkinars,  etc.,  naiust  1 
acknovrledared. 

A  bond  or  undertaking,  given  in  an  action  or  special  prooeediu 
as  prescribed  in  this  act,  must  be  acknoyvledged  or  proved,  ai 
certified,  in  like  manner  as  a  deed  to  be  recorded. 

See   Rule  6. 

S  811.  [Am'd,  1898.]  Party  need  not  Join  <vvitb  His  awr 
tlefi»  Tvlien   one  nnrety  in  nnlllelent. 

Where  a  provision  of  this  act  requires  a  bond  or  nndertakli 
with  sureties,  to  be  given  by,  or  in  behalf  of,  a  party  or  otll 
person,  he  need  not  join  with  the  sureties  in  the  executi 
thereof,  unless  the  provision  requires  him  to  execute  the  san 
and  the  execution  thereof  by  one  surety  is  sufficient,  althou 
the  woT'd  "sureties,"  is  used,  unless  the  provision  expressly 
quires  two  or  more  sureties;  and  the  execution  of  any  such  bo 
or  undertaking  by  any  fidelity  or  surety  company  authorized 
the  laws  of  this  State  to  transact  business,  shall  be  equiTah 
to  the  execution  of  said  bond  or  undertaking  by  two  sureti 
and  such  company,  if  excepted  to,  shall  justify  through  its  offici 
or  attorney  in  the  manner  required  by  law  of  fidelity  and  sun 
companies.  Any  such  company  may  execute  any  such  bond 
undertaking  as  surety  by  the  hand  of  its  officers,  or  attom 
duly  authorized  thereto  by  resolution  of  its  board  of  direetorsi 
certified  copy  of  which  resolution,  under  the  seal  of  said  c<i 
pany,  shall  be  filed  with  each  bond  or  undertaking, 

U    1895.   ch.   510. 

$  812.  [Am*d,  180R,  IHOO,  lOOl.]  Form  of  1>ond  or  imd4 
taking:;  affidavit   of  sureties)  approval  1>y  conrt  or  }vJM 

A  bond   or  undertaking,  executed  by  a  surety  or  sureties, 
prescribed  in  this  act.  must  where  two  or  more  persons  exoci 
it,  be  joint  and  several  in  form;  and,  except  when  executed  hj 
fidelity    or    surety    company,    or    when    otherwise   expressly   p 
scribed  by  law,  it  must  be  accompanied  with  the  affidavit  of  el 
surety,   subjoined  thereto,   to  the  effect  that  he  is  a  resident 
and  a  householder  or  a  freeholder  within  the  state,  and  is  wof 
the  penalty  of  the  bond,  or  twice  the  sum  specified  in  the  nnd 
taking,  over  all  the  debts  and  liabilities  which  he  owes  or   1 
incurred,    and    exclusive    of   property   exempt   by  law   from    h 
and  sale  under  an  execution.     A  bond  or  undertaking  given  bj 
party  without  a  surety  must  l>e  accompaniQd  by  his  affidavit' 
the  same  effect.     The  bond  or  undertaking,  except  as  others 
expressly  prescribed  by  law.  must  be  approved  by  the  court 
fore  which   the  proceeding  is   taken,  or  a  judge  thereof,    or 
judge  before  whom  the  proceeding  is  taken.     The  approval  m 
be  endorsed  upon  the  bond  or  undertaking.     The  surety  or  sf 
ties  or  the  representatives   of   any   surety  or  sureties  upon 
bond  heretofore  or  hereafter  executed,  of  any  trustee,  coznxnitl 
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laardian,    assignee,    receiver,    executor,    admiDistrator    or    other 

fidaciarj,  shall  be  entitled  as  a  matter  of  right  to  be,  and  shall 

be,  disoharj^ed  from  liability  as  hereinafter  provided,  and  to  that 

end  may  on  notice  to  the  principal  named  in  such  bond  apply  to 

die  twirt  tliat  accepted  such  bond  or  to  the  court  of  which  the 

fudge  that  accepted  such  bond  was  a  inc«niber  or  to  any  judge 

ftereof,  praying  to  be  relieved  from  liability  as  such  surety  or 

Rnt'ties  for  the  act  or  omission  of  such  principal  occurring  after 

date  of  the  order  relieving  such  surety  or  sureties  hereinafter 

jvided  for  and  that  such  principal  be  required  to  account  and 

re  new   sureties.      Such   notice   of    such    application    may  be 

red  on  said  principal  personally  within  or  without  the  state, 

f,  not  less  than  five  days  prior  to  the  date  on  which  such  appli- 

Uon  is  to  be  made,  unless  it  satisfactorily  appears  to  the  court', 

^1  judge  thereof,  that  personal  notice  cannot  be  given  with  due 

"sence  within  the  state,    in  which  case  notice  may   be  given 

such  mnnner  as  the  court  or  a  judge  thereof  directs.     Pend' 

the  hearing  of  such  application  the  court  or  judge  may  re- 

tin  such    principal   from   acting  except  to  preserve  the  trust 

tfe  until   further  order.     Upon  the   hearing  of  such  applica- 

if  the  principal  does  not  file  a  new  bond  in  the  usual  form 

the  satisfaction  of  the  court  or  judge  the  court  or  judge  must 

lice  an  order  requiring  the  principal  to  file  a  new  bond  within 

fh  reasonable   time  not  exceeding  five  days   as   the   court  or 

l?e  in  such  order  fixes.     If  such  new  bond  shall  be  filed  upon 

fh  hearing   or  within   the  time  fixed  by  said  order  the  court 

judge  must  thereupon  make  a  decree  or  order  requiring  the 

idpal  to  account  for  all  his  acts  and  proceedings  to  and  in- 

ling  the   date  of  such  order  and  to  file  such   account  within 

time  fixed,  not  exceeding  twenty  days,  and  releasing  the  surety 

fureties  making  such  application  from  liability  upon  the  bond 

tny  act  or  default  of  the  principal  subsequent  to  the  date  of 

Ifh  decree  or  order.     If  the  principal  fail  so  to  file  such  new 

within  the  time  specified,  a  decree  or  order  must  be  made 

E'  roking   the    appointment  of   such    principal    or    removing   him 
d  reqoirlnj?  Mm  to  so  atfcount  and   file  such  account  within 
Mty  days.     If  the  principal  fail  to  file  his  account  as  in  this 
Hon    provided    snch    surety    or    sureties,    or    rc^presentatives 
►f,   may   make   and   file  such   account   with   like   force   and 
?t  as   though   made   and   filed    by    such   principal,    and   upon 
settlement  thereof  credit  shall  be  given  for  all  commission^. 
?.  disbursements,   and    allowances    to    which    the    principal 
M  be  entitled   were  he  accounting,   and   allowance   shall   be 
ie  to  such   surety   or  sureties   or   representative   for  the   ex- 
incured  in  .so  filing  such  account  and  procuring  the  settlo- 
it  thereof.     And  after  the  filing  of  6n  account  as  required. 
permitted,   in  this  section  the  court  or  judge  must  upon  the 
Ktion  of  the  principal  or  surety  or  sureties  or  the  represents - 
of  any  such  surety  or  sureties,  issue  an  order  requiring  all 
ma  interested  in  the  estate  or  trust  funds  to  attend  a  set- 
lent  of  such  account  at  a  time  and  place  therein  specified  and 
the  trust  fund   or  estate   being  found  or  made  good   and 
lid  over  or  properly  secured,  the  surety  or  sureties  shall  be.dis- 
karged  from  any  and  all  further  liability  and  the  court  or  judge 
Mil  settle,  determine  and  enforce  the  rights  nnd  liabilities  of  all 
parties  to  the  proceedings  in  like  manner  and  to  the  same  extent 

tin  actions  for  an  accounting  in  the  supreme  court.     And  upon 
oand  made  in  writing  by   the  prindpal   such  surety  or  lure- 
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CHAPTER  IX. 
Evidence. 

TITLB     I.--flMierAl  BepraUtlom  retp^etlsff  BtMabm,  and  th«  CMHpal 
amd  Mode  of  KxaniliiAtioii  of*  Wftneiw. 

TITLE  II.  -  Compelling  the  Attendance  and  Teatlmoax  of  a  Wltai 

TITLS  III.-  Depositions, 

TITL8  lY.  —  Doeamentarf  Erldenee. 

TITLK    T.— ■iscellaaeoniProTlsione. 

TITIiEL 

C^eneral  regulatioxia  respecting  eTidence,  and  the  compel 
and  mode  of  examination  of  a  witness. 

▲rtldo  1.  Oompetency  of  a  wltn^sa;  evidence  In  patHcolar  cai 
2.  Administration  of  an  oath  or  affirmation. 

ARTICLE]  FIRST. 

Comp .  tency  of  a  witness  ;  evidence  in  particular  ctime^, 

Si'C.  828.  No  witnoss  to  bo  oxcluded  by  reason  of  Interest,  etc. 
829.  Whfn  party,   etc.,  cannot  be  examined. 
8.'10.  Testimony  of  party  or  witness  since  deceased  or  insane. 

831.  When    hnsband    and    wife    not    competent    witnesses.       When    c<M| 

pet  en  t.  1 

832.  Conyletion  for  crime  not  to  exclude  witness;  bow  conviction  pro««^ 
883.  Clergymen,  etc.,  not  to  disclose  confessions. 
834.  Physicians  not  to  dlscloee  professional  Information. 
83«'>.  AHorneys  and  counselloia  not  to  disclose  communlcationa. 

836.  Application  of  tbe  last  three  sections. 

837.  When   witness  not  excused   from  testifying. 

838.  Bvidence  of  party  may  be  rebutted. 

839.  Admission  by  member  of   corporation. 

840.  Seal,    presumptive    evidence    of    consideration. 

841.  Presumption  of  death  in  certain  cases. 

I  828.  No  irltness  to  be  excluded  "hy  remson  of  Interealj 
etc. 

Except  as  otherwise  specially  prescribed  in  this  title,  a  penoil 
shall  not  be  excluded  or  excused  from  being  a  witness,  by  reasol 
of  his  or  her  interest  in  the  event  of  an  action  or  buecial  proce^ 
ing;  or  because  he  or  she  is  a  party  thereto;  or  the  husband  01 
wife  of  a  party  thereto,  or  of  a  person  in  whose  bv.4ialf  a**  actioij 
or  special  proceeding  is  brought,  prosecuted,  opposed,  or  defended 

Co.  Proc,  f  898;  and  L.  1867,  ch.  887,  i  1. 

$  889.  [Am'd,  1881.]  When  partr»  ete.»  cannot  fe«  em* 
amlned. 

I'pon  the  trial  of  an  action  or  the  hearing  npon  the  merits  of  • 
special  proceeding,  a  party  or  a  person  interested  in  the  erent,  or 
a  person  from,  through  or  under  whom  such  a  party  or  Interestinl 
person  derives  his  interest  or  title,  by  assignment  or  otherwise, 
shall  not  be  examined  as  a  witness,  in  his  own  behalf  or  intereflti 
or  In  behalf  of  the  party  succeeding  to  his  title  or  interest,  aipaiiiil 
the  executor,  administrator  or  survivor  of  a  deceased  person,  tf 
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fhe  committee  of  a  lunatic,  or  a  pereon  deriving  his  tiUe  or  inter- 
lit  from,  through  or  under  a  deceased  person  or  lunatic,  by  as- 
^ig&ment  or  otherwise;  concerning  a  personal  transaction  or  com- 
iunicaUoQ  between  the  witneBs  and  the  deceased  person  or  la- 
itic;  except  where  the  executor,  administrator,  surviyor,  com- 
pttee,  or  person  so  deriving  title  or  interest,  is  examined  in  his 
behalf,  or  the  testimony  of  the  lunatic  or  deceased  person  is 
rea  in  eyidence,  concerning  the  same  transaction  or  communi- 
ition.  A  person  shall  not  be  deemed  interested  for  the  pur- 
TKs  of  this  section  by  reason  of  being  a  stockholder  or  ofiicer 

tnj  banking  corporation  which  is  a  party  to  the  action  or  pro- 

"injf,  or  interested  in  the  event  thereof. 

Itate  tor  Co.   Proc.,  %  890.* 

[Am'd,  1893,  1806,  1809.]    Testimony  of  party  or  wlt- 
Rlnce  deceased  or  Insane. 

ere  a  party  or  witness  has  died  or  become  insance  since  the 
of  an  action,  or  the  hearing  upon  the  merits  of  a  special 
Kiinjr,  the  testimony  of  the  decedent  or  insane  person,  or  of 
per*3n  who  is  rendered  incompetent  by  the  provisions  of  the 
wction,  taken  or  read  in  evidence  at  the  fonner  trial  or  hear- 
'.  may  be  given  or  read  in  evidence  at  a  new  trial  or  hearing, 
^n  any  subsequent  trial  or  hearing  of  the  same  subject  mat- 
in an  action  or  special  proceeding  between  the  same  parties 
were  parties  to  such  former  trial  or  hearing  or  their  legal 
i?entativo»,  by  either  party  to  such  new  trial  or  hearing  or 
SQcfa  subsequent  action  or  special  proceeding,  subject  to  any 
w  legal  objection  to  the  competency  of  the  witness,  or  to  any 
r  le^al  objection   to  his   testimony   or   any   question   put   to 
The  original  stenographic  notes  of  such  testimony   taken 
»  stenographer,  who  has  since  died  or  become  incompetent, 
'  He  so  read  in  evidence  by  any  person  whose  competency  to 
^  the  same  accurately  is  established  to  the  satisfaction  of  the 
rt,  or  officer,  presiding  at  the  triaJ  of  such  action  or  special 
(Wding. 

^i»,ob.8K}L.18O<,oli.5aa;L.1880.ob.«S.    bieffeosSept.  1.  tSff. 

fiUtl.  [Am'd,  1879,  1880,  1887.]     li¥1ien  linsband  and  wife 
competent    witnesses.      "When  competent. 

[A  husband  or  a  wife  is  not  competent  to  testify  against  the 
ff  upon  the  trial  of  an  action,  or  the  hearing  upon  the  merits 
I*  special  proceeding  founded  upon  an  allegation  of  adultery, 
"  t  to  prove  the  marriage,  or  disprove  the  allegation  of  adul- 
A  husband  or  wife  shall  not  be  compelled,  or  without  con- 
of  the  other,  if  living,  allowed,  to  disclose  a  confidential  com- 
Ucation,  made  by  one  to  the  other,  during  marriage.    In  an 
for  criminal  conversation,  the  plaintiffs  wife  is  not  a  com- 
»J  witness  for  the  plaintiff,  but  she  Is  a  competent  witness 
the  defendant  as  to  any  matter  in  controversy;  except  that 
<»anot,  without  the  plaintiff's  consent,  disclose  any  confiden- 
commanicatioD  had  or  made  between  herself  and  the  plaintiff. 
^  1«7,  ch.  «j7,  H  2  and  3  (7  Edm.  108),  am'd;  L.  1887,  ch.  103. 
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I  882.  [Am'd,  1879.]  CoiiTletlon  for  crime  not  to  •xel« 
vritneii«i  boir  conviction  proved. 

A  person,  who  has  been  convicted  of  a  crime  or  misdemea. 
is  notwithstanding  a  competent  witness  in  a  civil  or  criminal 
tion  or  special  proceeding;  but  the  conviction  may  be  proved, 
the  purpose  of  affecting  the  weight  of  his  testimony,   either 
the  record,   or  by   his  cross-examination,   upon   which    he    m 
answer  any   question,    relevant   to  that  inquiry;   and   the    pa 
cross-examining  him  is  not  concluded,  by  his  answer  to  sud 
question. 
See  f  2008,  post.    See  Penal  Oode,  |  714. 

B  838.   Clerarymen,  etc.,  not  to  Aiacloae  confeaaions. 

A  clergyman,  or  other  minister  of  any  religion,  shall  not 
allowed  to  disclose  a  confession  made  to  him,  in  his  professloi 
character,  in  the  course  of  discipline,  enjoined  by  tiie  rules 
practice  of  the  religious  body,  to  which  he  belongs. 

2  R.  S.  406,  I  72.  am'd. 

i  8S4.  [Am'd,  lfM>4,  IttOS.]  Pltyaiclnna  or  profeanioa 
reKiwtered  nnmeM  not  to  dincloiie  profesnionnl  J 
formation. 

A  person  duly  authorized  to  pra<'tice  physic  or  surgery,  oi 
professional  or  registered  nurse,  shall  not  be  allowed  to  diflcU 
any  information  which  he  acquired  in  attending  a  patient,  in 
professional  capacity,  and  which  was  necessary  to  enable  fa 
to  act  in  that  capacity:  unless,  where  the  patient  is  a  child  um 
the  age  of  sixteen,  the  information  so  acquired  indicates  tl 
the  patient  has  been  the  victim  or  subject  of  a  crime,  in  wUl 
case  the  physician  or  nurses  may  be  required  to  testify  fally 
relation  thereto  upon  any  examination,  trial  or  other  proceed! 
in  which  the  commission  of  such  crime  is  a  subject  of  inquiry. 

§2.  L.  1905,  ch.  831.    Nothing  in  this  act  contained  shall  aff4 
any  actions  or  proceedings  now  pending. 
Id.,  $  73;  L.  1904,  ch.  331;  L.  l!>Or>,  cb.  331.    In  effect  Sept.  1.  190S. 

f  83S.  [Ant'd,  ISfHf.]  Attorneys  and  conniiellora  not  ' 
dinclowe  commnnicationH. 

An  attorney  or  coun.sellor  at  law  shall  not  be  allowed  to  d 
close  a  communication,  made  by  his  client  to  him,  or  his  advl 
given  thereon,  in  the  course  of  his  professional  employment,  n 
shall  any  clerk,  stenographer  or  other  person  employed  by  su 
attorney  or  counselor  be  allowed  to  disclose  any  such  comma] 
cation  or  advice  given  thereon. 
L.   1H06.  ch.  664.    In  effoct  Sept.  1.  1896. 

§  Sim.  [AmM,  180»,  lN9tl,  1»04.]  Application  of  the  lai 
tliree  Mectlonii. 

The  last  three  sections  apply  to  any  examination  of  a  per* 
as  a  witness  unless  the  provisions  thereof  are  expressly  waivi 
upon  the  trial  or  examination  by  the  person  confessing,  the  pi 
tiwit  or  the  <-lient.  But  a  physician  or  surgeon  or  a  profession] 
or  registered  nurse,  may  upon  a  trial  or  examination  discloi 
any  information  as  to  the  mental  or  physical  condition  of 
patient  who  is  deceased,  which  he  acquired  in  attending  suf 
patient  professi«uially,  except  confidential  communications  an 
surh  facts  as  would  tend  to  disgrace  the  memory  of  the  patieo 
when  the  provisions  of  section  eight  hundred  and  thirty -four  htT 
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been  expressly  waived  on  such  trial  or  examination  by  the  per- 
iraal  representatives  of  the  deceased  patient,  or  if  the  validity 
of  the  last  will  and  testament  of   such   deceased   patient  is   in 

rition,  by  the  executor  or  executors  named   in  said   will,  or 
surviving  husband,  widow  or  any  heir-at-law  or  any  of  the 
of  kin,  of  such  deceased,  or  any  other  party   in  interest, 
t  nothing  herein  contained  shall  be  construed  to  disqualify  an 
orney  in  the  probate  of  a  will  heretofore  executed  or  offered 
pDjbate  or  hereafter  to  be  executed  or  offered   for  probate 
m  becoming  a  witness,  as  to  its  preparation  and  execution  in 
i«  such   attorney  is  one  of  the  subscribing  witnesses  thereto, 
an  action  for  the  recovery  of  damages  for  a  personal  injury 
testimony  of  a  physician  or  surgeon,  or  of  a  professional  or 
tered    nurse  attached   to   any   hospital,   dispensary   or   other 
liable    institution   as   to   information    which   he   acquired    in 
ing  a  patient  in  a  professional  capacity,  at  such  hospital, 
nsary,  or  other  charitable  institution  shall  be  taken  before 
Referee  appointed  by  a  judge  of  the  court  in  which  such  action 
pending:  provided,  however,  that  any  judge  of  such  court  at 
time  in  his  discretion  may,  notwithstanding  such  deposition, 
r  that  a  subpoena  issue  for  the  attendance  and  examination 
Mch  physician  or  surgeon  or  professional  or  registered  nurse, 
n  the  trial  of  the  action.     In  such  case  a  copy  of  the  order 
"I  be  served,  together  with  the  subpoena.     Sections  eight  hun- 
and    seventy-two.    eight   hundred    and    seventy-three,    eight 
dred  and   seventy-four,  eight  hundred  and  seventy-five,  eight 
dred  and   seventy-six.  eight  hundred  and  seventy-nine,  eight 
"red  and  eighty,  eight  hundred  and  eighty-four  and  eight  hun- 
and    eighty -six   of   this   code,  apply   to   the   examination   of 
physician   or  surgeon  or  a  professi«)nnl  or  registered  nurse,  as. 
ribed  in  this  section.     The  waivers  herein  provided  for  must 
made  in  open  court,  on  the  trial  of  the  action,  or  proceeding, 
a  paper  executed  by  a  party  prior  to  the  trial,  providing  for 
h  waiver  shall  be  insufficient  as  such  a  waiver.     But  the  at- 
«*y8  for  the  respective  parties,  may  prior  to  the  trial,  stipu- 
te  for  such  waiver,  and  the  same  shall  be  sufficient  therefor. 

L.  U88,  cb.  296;  L.  1809.  rh.  Ki;  L.  1904.  oh.  3.11.    In  effoct  Sept.  1,  1904. 

f  837.  Tirhen  ivltnenii  not  exoiiHed  from  tewtlfylns. 

A  competent   witness  shall  not  be  excused   from  answering  a 
"  vant  question,  on  the  ground  only  that  the  answer  may  tend 
establish  the  fact,  that  he  owes  a  debt,  or  is  otherwise  subject 
»t  civil  snit.     But  this  pro^nsion  does  not  require  a  witness  to 
*""  an  answer,  which  will  tend  to  accuse  himself  of  a  crime  or 
emeanor  or  to  expose  him  to  a  penalty  or  forfeiture;  nor  does 
plTary  any  other  rule,  respecting  the  examination  of  a  witness. 
1&.  g.  406,  I  71  (2  Edm.)  422. 

i  888.  Bvidenee  of  party  may  be  rebutted. 

The  testimony  of  a  party,  taken  at  the  instance  of  the  adverse 
rty,  orally  orby  deposition,  may  be  rebutted  by  other  evidence. 

Co.  Proe.,   {  393. 

I  I  830.  [Ant'd,  1803.]  Admisnlon  by  member  of  corpo- 
ntl^a. 

The  admission  of  a  member  of  an  aggregate  con)oration,  who 
Is  not  a  party,  shall  not  be  received  as  evidence  against  the  cor- 
poration unless  it  was  made  concerning  and  while  engaged  in  a 
transaction  in  which  he  was  the  authorized  agent  of  the  corpora- 
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tion;  or  unless  it  was  made  while  a  member  of  such  corporatio: 
aud  testifying  as  a  witness  coucerninK  a  transaction  of  the  corpti 
ration,  when  the  official  record  of  such  testimony  shall  be  receiT-eij 
2  a.  S.  407,  I  80;  L.  1903.  cb.  384.    Id  effect  May  6,  1903. 

S  840.   [Am'rt,   1877.]     Seal,   prewumptive  evidence  of   coa 
•Ideratlon. 

A  seal  upon  an  executory  instrument,  hereafter  executed,  i 
only  presumptive  evidence  of  a  sufficient  consideration,  whicli  nra; 
be  rebutted,  as  if  the  instrument  was  not  sealed. 

Substitute  for  2  R.  S.  406,  i  77. 

S  841.   [Am*d,    18»1.]    Presumption    of    deatli    in    certmij 
caneH. 

A  person  upon  whose  life  an  estate  in  real  property  depends 
who  remains  without  the  United  States,  or  absents  himself  iu  til 
state  or  elsewhere  for  seven  years  together,  is  presumed  to  1j 
dead  in  an  actiqn  or  special  proceeding  concerning  the  propertjr  i 
which  his  death  comes  in  question,  unless  it  is  affimiativel 
proved  that  he  was  alive  within  that  time.  And  where  iu  an 
action  of  partition  in  this  state  any  portion  of  the  proceeds  of  tlj 
sale  of  real  property  is  or  has  been  paid  into  court,  or  paid  i 
the  treasurer  of  any  county  for  any  unknown  heirs,  aud  iiass  r| 
mained  unclaimed  for  twenty-five  years,  after  such  payment  fa 
any  person  entitled  thereto,  the  lapse  of  twenty-five  years  jift< 
such  payment  raises  the  presumption  of  the  death  of  .mucU  ui 
known  heirs  at  the  time  of  the  sale  of  such  real  property  aud  Ih 
fore  such  payment,  and  after  the  lapse  of  twenty-five  years  aftB 
such  payment  it  shall  be  presumed  that  there  were  no  such  lu 
known  heirs  living  at  the  time  of  such  sale  or  payment,  aud  i 
any  action  or  proceeding  taken  for  the  purpose  of  di^tributiu 
and  paying  over  such  proceeds,  all  such  unknown  heirs  are  pn 
sumed  and  they  shall  be  presumed  to  have  been  dead  at  the  tinn 
of  such  sale  and  before  such  payment  into  court,  or  to  the  treai 
urer  of  any  county. 

1  R.  8.  749.  §  6,  am*d;  L.  1801,  ch.  364. 
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ARTIdiB  8&C01ID. 

Administration  of  an  oath  or  affirmation 

8t2.  Before  wbom  oaths  and  affldaTita  may  be  taken. 

S44L  Id.;   In  special  cases. 

S«4.  Id.;   witlHNit  tbe  SUte. 

645.  General  mode  of  swearing. 

B4I6.  When    kissing  the  gospels  dispensed   with. 

847.  When  afflrmatlon  to  be  made. 

MS.  Other  modes   of  swearing. 

MO.  Swearing  persons  not  Christians. 

SSO.  Cemrt  may  examine  wltuess. 

851.  Swearing  falsely  hi  any  form,  per}ary. 

fM2.  Before  ^vrlioiu  oaths  and  affidavits  mar  t^«  taken. 

oath  or  affidarit,  required  or  authorized  by  law;  except  an 
to  a  jaror  or  a  witness  upon  a  trial,  an  oath  of  office,  and , 
Lth  required  by  law  to  be  taken  before  a  particular  otHcor; 
be    taken    before   a  judge,    clerk,   deputy-clerk,    or   special 
r-elerk,  of  a  court,  a  notary  public,  mayor,  justice  of  the 
sarroi^ate,  special  county  ju^e,  special  surrogate,  county 
depaty  county  clerk,  special  deputy  county  clerk,  or  eomh 
>aer  of  deeds,  within  the  district  in  which  the  officer  is  au- 
to act;    and,  when  certified  by  the  officer,  to  have  been 
before  him,  may  be  used  in  any  court,  or  before  any  officer 
^r  person. 

a.  aM)t  I  40.  am'd. 

[Axn'dy  1877.]      Id*;  in  special  cases. 

»re  an  officer,  person,  board,  or  committee,  has  been  hereto- 
or  is  hereafter  authorized  by  law,  to  take  or  hear  testimony 
.  hear  or  receive  an  affidavit,  or  to  take  a  deposition,  in  rela- 
te a  matter,  concerning  which  he  or  it  has  a  duty  to  perform. 
fofficer  or  person,  or  a  member  of  the  board  or  committee,  may 
ter  an  oath,  for  that  purpose.    Where  an  officer,  person, 
or  committee,  to  whom  or  to  which  application  is  made  to 
act  in  an  official  capacity,  requirea  information  on  proof,  to 
him  or  it  to  decide  upon  the  propriety  of  doing  the  act,  he 
may  receive  an  affidavit  for  that  purpose. 

at,  i  11. 

944.  I«.|  Trlthont  the  State. 

-  oath  or  affidavit  required,  or  which  may  be  received.  In  an 

JO,  special  proceeding,  or  other  matter,  may  be  taken,  without 

State,   except  where  it  is  otherwise  specially  prescribed  by 

before  an  officer  anthorlBed  by  the  laws  of  the  State,  to  take 

<H»rtify  the  acknowledgment  and  proof  of  deeds,   to  be  re«- 

I  in  the  State:  and,  when  ceHified  by  him  to  have  been 

before  him,  and  accompanied  with  the  like  certificates,  as; 

official  character  and  the  genuineness  of  his  signature,  as 

required  to  entitle  a  deed  acknowledged  before  him  to  be  re- 
led  within  the  State,  may  be  used,  as  if  taken  and  certified  in 
State,  by  an  officer  authorized  by  law  to  take  and  certify  the 

84S.  [Ana'd,  1809.]    General  mode  of  swearlnir. 

iSxeept  as  otherwise  apecially  prescribed  in  this  article,  when 
^  oath  id  administered,  the  witness  shall  lav  his  hand  on  the 
and  express  assent  to  the  oath,  and  it  shall  be  according 
present  practice  except  that  the  witness  need  not  kiss  the 

li.  a.  4IR, :  88 ;  L.  13B9,  eh.  SIO.   In  affect  Sept.  1, 1899. 
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S  84e.  [Am'd,  1809.]  l¥]ien  Idssins  tbe  ffo«pels  dispense 
with. 

The  oath  must  be  aduiinistered  in  the  following  form,  to  a  pe 
•on  who  so  desires,  the  laying  of  the  hand  upon  the  gospels  beii 
omitted:  "  You  do  swear,  in  the  presence  of  the  ever-living  Qod 
While  so  swearing,  he  may  or  may  not  hold  up  his  hand,  at  h 
option. 

3  R.  8.  407, 1 83 ;  L.  189t.  ch.  810.    In  effect  Sept.  1. 1899. 

I  847.    HVhen  aArmatlon  to  be  made. 

A  solemn  declaration  or  affirmation,  in  the  following  form,  mv 
be  administered  to  a  person  who  declarer  that  he  has  console 
tious  scruples  against  taking  an  oath,  or  swearing  in  any  fon 
"  You  do  solemnly,  sincerely,  and  truly,  declare  and  affirm.'* 

Id.,  184. 

I  848.  [Am*d,  1877,  1899.]    4>ther  modes  of  Bwearinip. 

If  the  court  or  officer,  before  which  or  whom  a  i>erson  is  offer 
as  a  witness,  is  satisfied,  that  any  peculiar  mode  of  swearin^r, 
lieu  of,  or  in  addition  to  laying  the  hand  upon  the  gospels,  is, 
his  opinion,  more  solemn  and  obligatory,  the  court  or  officer  mi 
in  its  or  his  discretion,  adopt  that  mode  of  swearing  the  witzka 

Id.,  i  86 ;  L.  1890.  oh.  S40.    In  effect  Sept.  1, 1899. 

I  849.    S'fvearlnfr  personii  not  ChrlMtlans. 

A  person  believing  in  a  religion,  other  than  the  Christian,  m 
be  sworn  according  to  the  peculiar  ceremonies,  If  any.  of  his  i 
ligion,  instead  of  as  prescribed  in  section  845  or  section  S4% 
this  act. 

Id.  408, 1  86. 

I  860.    Coart  may  examine  vrltneas. 

The  court  or  officer  may  examine  an  infant,  or  a  person  appi 
ently  of  weak  intellect  produced  before  it  or  him,  as  a  witnews, 
ascertain  his  capacity  and  the  extent  of  his  knowledge:  and  m 
inquire  of  a  person,  produced  as  a  witness,  what  peculiar  c« 
monies  in  swearing  he  deems  most  obligatory. 
Id.,  I  86.  am'd. 

fi  861.  [Am'd,  1899.]  Swearinff  falaely  in  any  form*  pe 
Jury. 

A  person  swearing,  affirming,  or  declaring,  in  any  form,  whi 
an  oath  is  authorized  by  law,  is  lawfully  sworn,  and  is  guilty 
perjury,  in  a  case  where  he  would  be  guilty  of  the  same  crinae, 
he  had  sworn  by  laying  his  hand  upon  the  gospels. 
Id. ,  part  of  1 90,  «m'd ;  L.  1999,  ch.  840.   In  effect  Sept.  1. 1899. 

no 
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TITUB  II. 
tampeUing  the  attendance   and  testimony  of  a  witneM. 

toe.  852.  Mode  of  serrln^  ■obpoena  Iswed  out  of  «  coart. 
85S.  Penalty  for  dUobedience. 
£64.  Subpoena  to  be  issued  by  Judge,  etc. 

855.  Penalty  for  disobeying  subpoena.    Warrant  for   witness. 

856.  Wbea  witness  to  be  imprisoned. 

857.  Contents  of  warrant. 

068.  To  whom  directed;   bow  executed. 
f      SSe.  QvalificatioD  of  preceding  sectioM. 
S0O.  Witness  exempt  from  arrest. 
8S1.  When   to  be   discharged   from   arrest. 
80S.  By  whom   witnesses  may  be  discharged. 
M8.  Arrest,   when  void;  penalty. 
SS4.  Sheriff  not  to  be  liable    unless  affidavit  is  made. 
805.  Application   of  foregoing  provisions  to  judgments, 
S66.  Records  not  to  be  removed  by  virtue  of  subpoena. 
St7.  Production,  etc.,  of  book  of  account. 
888.  Books,  etc.,  of  corporation,  how  produced. 
809.  When  personal  attendance  not  required  by  subpoena  duces  tecum. 

I  I  8SZ.  Mode  of  ■ervlnB'  Biibpoeii*  fasued  ont.  of  «  court. 

[a  subpoena,  issued  out  of  the  court,  to  compel  the  attendance 
■  ft  witness,  and,  where  the  subpoena  so  requires,  to  compel  him 
b  bring  witn  him  a  book  or  paper,  must  be  served  as  follows: 
f  1.  The  original  subpoena  must  be  exhibited  to  the  witness. 
f  2.  A  copy  of  the  subpoena,  or  a  ticket  containing  its  substance, 
post  be  delivered  to  him. 

Z.  The  fees,  allowed  by  law,  for  traveling  to,  and  returning 
im,  the  place  where  he  is  required  to  attend,  and  for  one  day's 
'iidance,  must  be  paid  or  tendered  to  him. 

R.  S.  400.  I  42,  with  amendments. 


i  I  85S.  Pemjiltr  for  diaobedienee. 

A  person  so  subpoenaed,  who  fails,  without  reasonable  excuse, 
^  obey  the  subpoena,  or  a  person  who  fails,  without  reasonable 
^cuse,  to  obey  an  order,  duly  served  upon  him,  made  by  the 
hrart,  or  a  judge,  in  an  action,  before  or  after  final  judgment 
^  'rein,  requiring  him  to  attend,  and  be  examined,  or  so  to  at- 
id,  and  bring  with  him  a  book  or  paper,  is  liable,  in  addition  to 
li^hmont  for  contempt,  ^or  the  damages  sustained  by  the  party 
.rieved  in  consequence  of  the  failure,  and  fifty  dollars  in  addi- 
Ibn  thereto.    Thoso  sums  may  be  recovered  in  one  action,  or  in 

^ irate  actions.    If  he  is  a  party  to  the  action  in  which  he  was 
poenie«],  the  court  may,  as  an  additional  punishment,  strike 
his  pleading. 
11.,  f  43,   am'd. 

f  854.    tAm'd,    1900.]     Subpoena   to   be    Issved   br   JvAye, 

When  a  judge,  or  an  arbitrator,  referee,  or  other  person,  or  a 

ted  or  committee,  or  a  committee  of  either  house  of  the 
lature,  or  a  joint  committee  thereof,  duly  empowered  by 
fesolation  or  act  to  sit  and  take  testimony  during  the  session 
hereof,  or  after  the  adjournment  thereof,  has  been  heretofore 
IT  is  hereafter  expressly  authorized  by  law  to  hear,  try,  or  de- 
termine a  matter,  or  to  do  any  other  act  in  an  official  capacity, 
IB  relation  to  which  proof  may  be  taken,  or  the  attendance  of 
I  person  as  a  witness  may  be  required;  or  to  require  a  person  to 
attend,  either  before  him  or  it,  or  before  another  judge  or 
criBcer,  or  a  person  designated  in  a  commission  issued  br  a 
ttwrt  of  another  State  or  country,  to  give  testimony,  or  to  bavt 

ail 
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his  deposition  taken,  or  to  be  examined:  a  subpoena  may 
issued,  by  and  under  the  hand  of  the  judge,  arbitrator,  refei 
or  other  porHou,  or  the  chairman  or  a  majority  of  the  boai^ 
committee,  requiriuj?  the  person  to  attend;  and  also,  in  a  prc] 
case,  to  bring  with  him  a  book  or  a  paper.  The  subpoena  oti 
be  served,  as  prescribed  in  section  eight  hundred  and  fifty-il 
of  this  act.  This  section  does  not  apply  to  a  matter  arx&ing, 
an  act  to  be  done,  in  an  action  in  a  court  of  record. 
2  R.  S.  401,  S  44,  am'd.    L.  1900.  oh.  587.    In  effect  AprU  »,  1900. 


S  866.  [Am'dy  1878.]  Pvaaltr  for  dl«ob«yin«  Mml»9««i 
Warrant    for    irrltnesM. 

A  person  who  is  duly  subpoenaed,  as  prescribed  in  the  laat  ■ 
tion,  must  obey  the  subpoena.  If  he  fai-ls  so  to  do,  vrithont 
reasonable  excuse,  he  is  liable,  in  addition  to  any  other  pnnl 
ment  which  may  be  lawfully  inflicted  therefor,  for  the  daina< 
sustained  by  the  person  aggrieved,  in  consequence  of  the  failv 
and  fifty  dollars  in  addition  thereto,  to  be  recovered  as  prescrfl 
in  section  eight  hundred  and  fifty-three  of  this  act.  If  he  fl 
to  attend,  the  person  issuing  the  subpoena,  if  he  is  a  judjse  <K 
court  of  record  or  not  of  record,  or  if  not,  then  any  jud^^e  of  at 
a  court,  upon  proof  by  affidavit  of  the  failure  to  attend,  mi 
issue  a  warrant  to  the  sheriff  of  the  county  commanding  nim 
apprehend  the  defaulting  witness,  and  bring  him  before  the  « 
cer,  person,  or  body,  before  whom  or  which  bis  attendance  « 
required. 

Id.,  SS  ^  ond  46,  coMolidated. 

(  860.  [Am'd,   1879.]    IVlten  witness  to  be  imprlaoned. 

If  the  person  subpoenaed  and  attending  or  brought  as  g 
scribed  in  the  last  section,  before  an  officer  or  other  person  oi 
body  refuses  without  reasonable  cause  to  be  examined,  or 
answer  a  legal  and  pertinent  question,  or  to  produce  a  book 
paper,  which  he  was  directed  to  bring  by  the  terms  of  the  si 
poena,  or  to  subscribe  his  deposition  after  it  has  been  correc 
reduced  to  writing,  the  person  issuing  the  subpoena,  if  he  ii 
judge  of  a  court  of  record,  or  not  of  record,  may  forthwith,  oi 
le  is  not,  then  any  judge  of  such  court  may  upon  proof  by  a 
davit  of  the  facts  by  warrant  commit  the  offender  to  jail,  th< 
to  remain,  until  he  submits  to  do  the  act  which  he  was  so  requii 
to  do  or  is  discharged  according  to  law. 

Id.,  9  47,  am'd   verbaUy.     See  {  870,  post. 

I  867.   Contentfi   of   vrarrant. 

A  warrant  of  commitment,  issued  as  prescribed  in  the  last  m 
tion,  must  specify  particularly  the  cause  of  the  commitment:  ai 
If  the  witness  is  committed  for  refusing  to  answer  a  question,  t 
question  must  be  inserted  in  the  warrant. 
Id  .  I  48.     See  f  876,  pout. 

S  868.  To  irrhom  directed t  bovr  executed. 

A  warrant  td  apprehend  or  commit  a  person,  issued  as  pf 
scribed  in  this  title,  must  be  directed  to  the  sheriff  of  the  conn 
where  tlie  person  is,  and  must  be  executed  by  him,  in  the  sai 
manner,  as  a  similar  mandate  issued,  by  a  eourt  of  record,  in  i 
action. 

Id.    402.  {49.    See  S  876,  post. 

S  860.   Q,iiallflca.tlon    of  preceding   sections. 

The  foregoing  si'ctions  of  this  title  do  not  apply  to  a  tubpoa 
Issued  by  a  justice  of  the  peace:  or  to  a  witness  subpoenaed 
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attend  a  court  held  by  a  justice  of  the  peace;  or  to  a  case  where 
apedai  prorisloo  is  otherwise  ni&de  by  law,  for  coiupelliog  the  at> 
ieadauce  of  a  witness. 

2  R.  a.  402,  f  60. 


f  800.  IVltnesB  exempt  from  arrest. 

A  person  duly  and  in  good  faith  subpoenaed  or  ordered  to  at- 
tend, for  the  purpose  or  being  examined,   in  a  case  where  his 
attendance  may  lawfully  be  enforced  by  attachment,  or  by  com- 
kBitment*  is  privileged  from  arrest  in  a  civil  action   or  special 
^proceeding,  while  going  to,  remaining  at,  atid  returning  from,  the 
*  ce  where  he  is  required  to  attend, 
id.,  f  51. 

i  84ll«  IVlien  to  be  dlaeliarflred  from  arrest. 

The  court,  from  which  a  subpoena,  served  in  good  faith,  was 
ed,  or  by  which  an  order  was  made,  requiring  a  person  to  at- 
for  the  purpose  of  being  examined;  or  a  judge  tnereof,  upon 
jroof,  by  affidavit,  of  the  facts,  must  make  an' order,  directing 
ike  discharge  of  a  witness  or  other  person,  from  an  arrest  made 
i&  violation  of  the  last  section. 
U,.   f  52.   am'd. 

f   862.    [Am'd,    1895.]      By   wbom    vrltnesaea    mar   be    U«« 


A  justice  of  the  supreme  court,  in  any  part' of  the  State,  or  a 
■county  judge,  has  the  like  authority  as  a  judge  of  the  court,  to 
^teake  an  order  for  a  discharge,  in  a  case  specified  in  the  last  «ec- 
Iwa.  Upon  satisfactory  proof,  by  affidavit,  of  the  facts,  he  must 
sko  make  an  order,  directing  the  discharge  of  a  person  arrested, 
\ki  violation  of  section  eight  hundred  and  sixty  of  tula  act,  where  a 
Laabpoena,  served  in  good  faith  upon  the  person  arrested,  was 
issued  as  prescribed  in  section  eight  hundred  and  fifty-four  of 
this  act. 

I     1S85.    eh.   946. 

I  843.  Arrest,  wliea  voidi  penalty. 

An  arrest,  made  contrary  to  the  foregoing  provisions  of  this 

fStJe,  is  absolutely  void,  and  is  a  contempt  of  the  court,  if  any, 

from  which  the  subpoena  was  issued,  or  by  which  the  witness 

I  was  directed  to  attend.    An  action  may  be  maintained,  by  the 

F^rson  arrested,  against  the  officer  or  other  person  making  such* 

in-€*st,  in  which  the  plaintiff  is  entitled  to  recover  treble  damages. 

lA  similar  action  may  also  be  maintained,  in  a  like  case,  by  the 

party  in  whose  behalf  the  witness  was  subpoenaed,  or  the  order 

ftrocnred,  to  recover  the  damages  sustained  by  him,  in  conse- 

fViCTice  of  the  arrest. 

'   M..  i  54. 

9    804.  [Am'd,    1877.]      SherllT    not    to    be    liable    aaleaa 
LaSdavlt  ia  made. 

I  B*t  a  sheriff  or  other  officer,  or  person,  is  not  so  liable,  unless 
»the  person  daimiog  an  exemption  from  arrest,  makes,  if  required 
\if  the  aheriff  or  officer,  an  affidavit,  to  the  effect  that  he  was 
leically  subpoenaed  or  ordered  to  attend,  and  that  he  was  not  so 
iubpoenaed  or  ordered  by  his  own  procurement,  with  the  intent 
of  avoidlBg  arrest.    In  his  affidavit,  he  must  specify  the  court  or 

r  .     ■  ■  — -  ^^^^— — ^ 

•  Word  *'  an  "  omitted  by  error  Iti  engroMlog. 
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hiR  doposition  taken,  or  to  be  examined:  a  subpoena  maj 
issued,  by  and  under  the  hand  of  the  judjre,  arbitrator,  reti 
or  other  porHon,  or  the  chairman  or  a  majority  of  the  boAV 
committee,  requiring?  the  person  to  attend;  and  also,  in  a  pr 
case,  to  brini?  with  him  a  book  or  a  paiier.  The  Rubpoena  z 
be  served,  as  prescribed  in  section  eight  hundred  and  fifty 
of  this  act.  This  section  does  not  apply  to  a  matter  arisini 
an  act  to  be  done,  in  an  action  in  a  court  of  record. 
2R.  S.401,i44,  am'd.    L.  1900,  oh.  S87.    In  effect  Aprtl  SS.  1900. 


S   866.   [Am'dy    1878.]      Pvaaltr   for   dlsol»eyla« 
Warrant    for    wftnesa. 

A  person  who  is  duly  subpoenaed,  as  prescribed  in  the  last 
tion,  must  obey  the  subpoena.    If  he  fai4B  so  to  do,  withoi 
reasonable  excuse,  he  is  liable,  in  addition  to  any  other  pun 
ment  which  may  be  lawfully  inflicted  therefor,  for  the  daini 
sustained  by  the  person  aggrieTed,  in  consequence  of  the  fail 
and  fifty  dollars  in  addition  thereto,  to  be  recovered  aa  prescr 
in  section  eight  hundred  and  fifty-three  of  this  act.    If  he  i 
to  attend,  the  person  issuing  the  aubpoenn,  if  he  is  a  jodi^e  i 
court  of  record  or  not  of  record,  or  if  not,  then  any  judi^re  of  I 
a  court,  upon  proof  by  affidavit  of  the  failure  to  attend,  n 
issue  a  warrant  to  the  sheriff  of  the  county  commanding  ain 
apprehend  the  defaulting  witness,  and  bring  him  before  the 
cer.  person,  or  body,  before  whom  or  which  his  attendance 
required. 

Id..  SS  45  and  46,  comolidAted. 

S  86G.  [Am'd,   1870.]    Wlten  witness  to  be  Impriaoncdl 

If  the  person  subpoenaed  and  attending  or  brought  aa 
scribed  in  the  last  section,  before  an  officer  or  other  person  i 
body  refuses  without  reasonable  oauae  to  be  examined,  oi 
answer  -a  legal  and  pertinent  question,  or  to  produce  a  bool 
paper,  which  he  was  directed  to  bring  by  the  terms  of  the  i 
poena,  or  to  subscribe  his  deposition  after  it  has  been  corre 
reduced  to  writing,  the  person  issuing  the  subpoena,  if  he  i 
judge  of  a  court  of  record,  or  not  of  record,  may  forthwith,  o 
he  is  not,  then  any  judge  of  such  court  may  upon  proof  by  i 
davit  of  the  facts  by  warrant  commk  the  offender  to  jail,  d 
to  remain,  until  he  submits  to  do  the  act  which  he  was  so  reqi^ 
to  do  or  is  discharged  according  to  law. 

Id.,  9  47,  am'd  verbally.     See  {  876,  post. 

I  867.   Contents  of   warrant.  J 

A  warrant  of  commitment,  issued  as  prescribed  in  the  last] 
tion,  must  specify  particularly  the  cause  of  the  commitment;  I 
if  the  witness  is  committed  for  refnsing  to  answer  a  quefit1on«| 
question  must  be  inserted  In  tiie  warrant.  "i 

Id  .  I  48.     See  f  876,  po«it.  i 

i 
S  868*  To  whom  directed  i  how  executed. 

A  warrant  td  apprehend  or  commit  a  person,   issued  ai 
scribed  in  this  title,  must  be  directed  to  the  sheriff  of  the 
where  the  person  is,  and  must  be  executed  by  him,  in  the 
manner,  as  a  similar  mandate  issued,  by  a  court  of  record, 
action. 

Id.    402.  {40.    See  S  876.  post. 

S  860.   Q,nalfflcatlon   of  preceding  sections. 

The  foregoing  sections  of  this  title  do  not  apply  to  a  snl 
issued  by  a  justice  of  the  peace:  or  to  a  witness  subpoei 

2ia 


e  d,  t.  2  PRIVILEQES  OF  WITNESSES.  g§  86(MM 


attend  a  court  held  by  a  justice  of  the  peace;  or  to  a  case  where 
special  provision  is  otherwise  made  by  law,  for  compeUiAg  the  at> 
teiulauct^  of  a  wituess. 

2  B.  8.  402.  f  50. 

f  Sao.  l¥ltneBB  exempt  from  arrest. 

A  person  duly  and  in  good  faith  subpoenaed  or  ordered  to  at- 
tend, for  the  purpose  of  being  examined,   in  a  case  where  his 
attendance  may  lawfully  be  enforced  by  attach  men  t»  or  by  com- 
i    mitmeiit»  is  privileged  from  arrest  in  a  ciyil  action   or  special 
!   proceeding,  while  going  to,  remaining  at,  atid  returning  from,  the 
i   place  where  he  is  required  to  attend. 

u.,  i  61. 
i 

i  861.  IVlteii  to  be  dlseliarflred  from  arrest. 

I  The  court,  from  w^hlch  a  subpoena,  seryed  in  good  faith,  was 
iMued,  or  by  which  an  order  was  made,  requiring  a  person  to  at- 
tmd^  for  the  purpose  of  being  examined;  or  a  judge  thereof,  upon 
proof,  by  affidavit,  of  the  facts,  must  make  an' order,  directing 

i    die  discharge  of  a  witness  or  other  person,  from  an  arrest  made 
in  violation  of  the  last  section. 
U.,  S  62,  ain'd. 

S  892.  [Am'd,  1895.]  By  whom  wltnessea  mar  1»e  di«« 
ehariped. 

A  justice  of  the  supreme  court,  in  any  part' of  the  State,  or  a 
county  judge,  has  the  like  authority  as  a  judge  of  the  court,  to 
make  an  order  for  a  discbarge,  in  a  case  specified  in  the  last  «ec* 
tion.  Upon  satisfactory  proof,  by  affidavit,  of  the  facts,  he  must 
ajso  make  an  order,  directing  the  discharge  of  a  person  arrested, 
in  violation  of  section  eight  hundred  and  sixty  of  this  act,  where  a 
subpoena,  served  in  good  faith  upon  the  person  arrested,  was 
issued  as  prescribed  in  section  eight  hundred  and  fifty-four  of 
this  act 

L     1886.    cfa.    946. 

S  868.  Arrest,  wliea  TOid|  penalty. 

An  arrest,  made  contrary  to  the  foregoing  provisions  of  thia 
title,  is  absolutely  void,  and  is  a  contempt  of  the  court,  if  any, 
from  which  the  subpoena  was  issued,  or  by  which  the  witness 
was  directed  to  attend.  An  action  may  be  maintained,  by  the 
person  arrested,  against  the  officer  or  otner  person  making  such* 
arrest,  in  which  the  plaintiff  is  entitled  to  recover  treble  damages. 
A  similar  action  may  also  be  maintained,  in  a  like  case,  by  the 
ptrty  in  whose  behalf  the  witness  was  subpoenaed,  or  the  order 
procured,  to  recover  the  damages  Bustained  by  him,  In  conse- 
quence of  the  arrest. 

Id.,  I  54. 

I  864.  [Am>d,  187T.]  SherilT  not  to  be  liable  aaless 
AflMavlt  is  made. 

Bat  a  sheriff  or  other  officer,  or  person,  is  not  so  liable,  unless 
the  persom  claiming  an  exemption  from  arrest,  makes,  if  required 
by  the  sheriff  or  officer,  an  affidavit^  to  the  effect  that  he  was 
legally  subpoenaed  or  ordered  to  attend,  and  that  he  was  not  so 
subpoenaed  or  ordered  by  his  own  procurement,  with  the  intent 
of  avoiding  arrest.    In  his  affidavit,  he  must  specify  the  court  or 

*  Word  "  an ''  omitted  hj  error  In  eogroeslng. 
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officer,  the  place  of  attendance,  and  the  cause  in  which  he  wt 
80  snbpoenaed  or  ordered.  The  affidayit  may  be  taken  before  tl 
officer  arresting  him,  and  exonerates  the  officer  from  liability  U 
not  malting  the  arrest. 

2  B.  S.  402,  f  65,  am'd. 

S  805.  Application  of  foreflrolnv  proTlalona  to  Jndirniiemi 

The  foregoing  provisions  of  this  title,  relating  to  a  person  n 
quired,  by  an  order  of  a  court,  to  attend,  apply,  where  such  a 
attendance  is  required  by  the  terms  of  a  judgment. 

i  806.  rAm'd,  189S,  1004.]  Records  not  to  be  reno-red  fe 
▼Irtnc  of  snbpoena. 

The  record  of  n  conveyance  of  real  property,  or  any  othi 
record  or  document,  whereof  a  transcript  duly  certified  may  l 
law  be  read  in  evidence,  shall  not  be  removed,  by  virtue  of 
subpoena  duces, tecum,  from  the  office  in  which  it  is  kept,  exce| 
temporarily,  by  the  clerk  having  it  in  custody,  to  a  term  or  si 
ting  of  the  court  of  which  he  is  clerk,  or  by  the  officer,  havin 
it  iu  custody,  to  a  term  or  sitting  of  a  court,  or  a  trial  before 
referee,  held  in  the  city  or  town  where  the  office  is  situated;  bi 
the  records  kept  by  the  register  of  the  county  of  New  York  an 
the  register  of  the  county  of  Kings  shall  not  be  removed  excel 
by  an  order  of  court  made  as  in  this  section  provided.  Whei 
any  such  record  is  required  at  any  other  place,  or  any  recoi 
kept  by  the  register  of  the  county  of  New  York  or  the  renristi 
of  the  county  of  Kings,  is  required  at  a  term  or  sitting  of  a  coui 
or  a  trial  before  a  referee,  it  may  be  removed,  by  order  of  tl 
supreme  court,  or  a  county  court,  made  in  court,  and  entered  i 
the  minutes;  specifying  that  the  production  of  the  original  instea 
of  the  transcript,  is  necessary. 
L.  1806.  ch.  946;  L.  1004.  ch.  84.     In  effect  March  18,  1004. 

S  867.  [Am'd,  1879.]    Prodnctlon,  etc.,  of  book  of  accoam 

A  person  shnll  not  be  compelled  to  produce,  upon  a  trial  or  hea 
ing,  a  book  of  account,  otherwise  than  by  an  order  requiring  hi 
to  produce  it,  or  a  subpoena  duces  tecum.  Such  a  subpoena  nao! 
be  sorved  at  least  five  days  before  the  day  when  he  is  required  i 
attend.  At  any  timo  after  service  of  such  a  subpoena  or  orde 
the  witness  may  obtain,  upon  such  a  notice  as  the  judge,  refere 
or  other  officer  prescribes,  an  order  relieving  him  wholly  or  parti 
from  the  obligations  imposed  upon  him  by  the  subpoena  or  tl 
order  for  production,  upon  such  terms  as  justice  requires  touchia 
the  iuspection  of  the  book  or  any  portion  thereof,  or  taking  a  co|j 
thereof  or  extracts  therefrom,  or  otherwise.  An  order  may  I 
made,  as  prescribed  in  this  section,  by  a  judge  of  the  court,  or  i 
a  special  proceeding  pending  out  of  court  before  an  officer,  by  tfc 
officer,  or,  in  either  case,  by  a  referee  duly  appointed  in  the  caas* 
and  authorized  to  hear  testimony.  A  justice  of  the  peace,  c 
other  judge  of  a  court  not  of  record,  may  make  such  an  order  i 
an  action  brought  in  his  court,  at  any  time  after  the  commence 
raent  thereof. 

fi  80S.  BookH,  etc.,  of  corporntlon,  bo'vr  produced. 

The  production,  upon  a  trial,  of  a  book  or  paper,  belonging  I 
or  under  the  control  of  a  corporation,  may  be  compelled,  in  Ilk 
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manDer  as  if  it  was  in  the  bandSy  or  uuder  the  control,  of  a 
natural  person.  For  that  purpose,  a  subpoena  duces  tecum,  or 
an  order,  made  as  prencribeu  in  the  last  section,  as  the  case  re- 
quires,  most  be  directed  to  the  president,  or  other  head  of  the 
corporation^  or  to  the  officer  thereof,  in  whose  custody  the  book 
or  paper  is. 

t  8(88.   inriieii  personal  attendaiice  not  reantred  by  aub- 
poena  duces  tecum. 

In  a  case  specified  in  the  last  section,  or  where  a  subpoena 
daces  tecum,  or  an  order,  made  as  prescribed  in  section  8t)6  or 
iection  867  of  this  act,  requires  a  public  oflicer  to  attend,  and 
brin^  a  book  or  paper  under  his  control,  the  subpoena  or  order  is 
ieeme<i  to  be  sufficiently  obeyed;  if  the  book  or  paper  is  produced 
kf  a  siil>ordinate  officer  or  employee  of  the  corporation,  or  in  the 

rblic  office,  who  possesses  the  requisite  knowledge  to  identify 
and  to  testify  respecting  the  purposes  for  which  it  is  used. 
If  the  personal  attendance  of  a  particular  officer  of  the  corpora- 
rim  or  public  officer  is  required,  a  subpoena,  without  a  duces 
tecum  clause,  must  also  be  served  upon  him. 
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TITLE  III. 
Depositioifis. 

Article  1.  Depoflltlons,  taken  and  to  be  used  within  the  State. 

2.  Depoflltionn,  taken  without  the  State,  for  use  within  the  State. 
8.  Depositions,  taken  within  the  State,  for  use  without  the  State. 

ARTICLE   FIRST. 

Depositions,  taken  and  to  he  used  loithin  the  State, 

Sec.  870.  Deposition  of  a  party,  etc. 

871.  Deposition  of  a  witness  not  a  party. 

872.  Application;  contents  of  aCHdavlt. 

873.  Order  for  examination. 

874.  Punlshinent  for  disobeying  order. 

875.  Service  of  order,  etc. 

876.  Examination  of  adverse  party. 

877.  Party  conflned  In  prison. 

878.  [Kepealed.] 

879.  Deposition  by  consent. 

880.  Rules  for  examination  of  party  or  expected  party.    Manner  of  tak- 

ing  and   returning  depositions.      Refusal   of   persons   examined   to 
answer. 

881.  When  to  be  read  in  evidence. 

882.  Proof  of  witness's  inability  to  attend. 

883.  Effect  of  deposition. 

884.  Original  aiSdavlts,  evidence. 

885.  Deposition  to  be  used  on  motion. 

880.  Where  witness  may  be  compelled  to  attend. 

f  870.  [Am'd,  1878,  1004.]    DepOHltlon  of  a  party-f  etc. 

The  deposition  of  ti  party  to  an  action  pending  in  a  court  of  rec- 
ord, or  of  a  person  who  expects  to  be  a  party  to  an  action  about  to  ! 
be  brought  in  such  a  court,  other  than  a  court  specified  in  subdi-  ■ 
visions  sixteenth,  seventeenth,  eighteenth  or  nineteenth,  of  section  i 
two  of  this  act,  may  be  taken  at  his  own  instance  or  at  the  in- 
stance of  an  adverse  party,  or  by  a  coplaintiflf  or  codefendant  at 
aiiy  time  before  or  during  the  trial  as  prescribed  in  this  article. 

See  L.  1878,  ch.  290;  Co.  Proc,  part  of  ff  390,  391,  892  and  397;  L.  1004. 
ch.  696.   In  effect  Hay  9,  191U. 

S  871.  [Am'd,  1877.]     Depo»ltloii  of  a  wltneM  not  a  partr* 

The  deposition  of  a  person  not  a  party,  whose  testimony  la 
material  and  necessary  to  a  party  to  an  action,  pending  in  a 
court  of  record,  other  than  a  court  specified  in  subdivision  six- 
teenth, seventeenth,  eighteenth  or  nineteenth  of  section  two  of 
this  act,  or  to  a  person  who  expects  to  be  a  party  to  an  action, 
about  to  be  brought  in  such  a  court,  by  a  person  other  than  the 
person  to  be  examined,  may  also  be  taken,  as  prescribed  in  this 
article. 

2  R.  S.  891,  portions  of  f§  1,  2,  33  and  34  (2  Edm.  407,  414,  415). 

I  872.  [Am»d,  180B.]   Application  |  contents  of  aflldaTft. 

The  person  desiring  to  take  a  deposition    as  prescribed  in  this 


brought,  to  a  judge  of  the  supreme  court,  or  to  a  county  judge; 
an  affidavit,   setting  forth   as  follows: 

1.  The  names  and  residences  of  all  the  pfirties  to  the  action, 
and  whether  or  not  thev  have  appeared,  and  if  either  of  them 
has  appeared  by  attorney,  the  name,  and  the  residence,  or  office 
address  of  the  attorney:  or.  if  no  action  is  pending,  the  names 
and   residences  of  the  expected  parties  thereto. 

2.  If  an  action  is  pending,  the  nature  of  the  action,  and  the 
substance  of  the  judgment  demanded,  and    if  the  application  » 
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mdt  bj  the  defendant  before  answer,  or  bj  either  party  after 
Mwer,  the  nature  of  the  defense. 

3L  If  DO  action  is  pending,  the  nature  of  the  controversj  which 
(expected  to  be  the  sabject  thereof. 

4.  The  name  and  residence  of  the  person  to  be  examined,  and 

iat  the  testimony  of  such  person  is  material  and  necessary  for 

part3'  making  such  application,  or  the  prosecution  or  defence 

soch  action,  and  if  the  action  is  to  recover  damages  for  per^ 

Injuries,  that  the  defendant  is  ignorant  of  the  nature  and 

t  of  such  personal  injuries,  and,  at  the  option  of  the  appli- 

the  place  where  he  is  sojourning,  or  where  he  regularly 

sacts  business. 

1808.   <A.    721.    See  Rnle  82. 

If  an  action  is  pending,  that  the  person  to  be  exanuned  is 

It  to  depart  from  the  State;  or  that  he  is  so  sick  or  infirn^  as 

lord  reasonable  ground  to  belieye  that  he  will  not  be  able  to 

the  trial;  or  that  any  other  special  circumstances  exist, 

render  it  proper  that  he  should  be  examined  as  prescribed 

!  article.    iBut  this  subdivision  dors  not  apply  to  a  case. 

the  person  to  be  examined  is  a  party  to  the  action. 

101     App.   IMt.  466. 

If  no  action  is  pending,  that  the  person  expected  to  be  the 
rse  party  is  of  full  age,  and  a  resident  of  the  State,  or  so- 
ling within  the  State;  or  that  he  has  an  office  within  the 
K  where  he  regularly  transacts  business  in  person,  specifying 
place,  and,  if  it  is  in  a  city,  the  street  and  street  number,  or 
T  designation  of  the  particular  locality;  or,  if  two  or  more 
m»  are  expected  to  be  adverse  parties,  that  eoch  is  of  full 
and  so  resident  or  sojourning,  or  has  an  office;  also  the  cir- 
tances  which  rend-^r  it  necessary  for  the  protection  of  the 
It's  rights,  that  the  witnesses   testimony  should   be  per- 
iled. 

lAm'd,  1H05.]    Any  other  fact  necessary  to  show  that  the 
comes  within  one  of  the  two  last  sections.     And  if  the  party 
It  to  be  examined  is  a  corporation,  the  affidavit  shall  state  the 
of  the  officers  or  directors  ther(»of,  or  any  of  them  whose 
lony  is  necessary  and  material,  or  the  books  and  papers  as 
contents  of  which  an  examination  or  inspection  is  desired, 
the  order  to  be  made  in  respect  thereto  shall  direct  the  exam- 
Ion  of  such  persons  and  the  production  of  such   books  and 

HK,  ch.  940.    Bee  Bole  82. 
S.     r^m^d,  1804.]     Order  for  examlnatton. 

judge  to  whom  such  an  affidavit  is  presented  must  grant  an 
for  the  examination,  if  an  action  is  pending;  if  no  action 
spending  he  must  grant  it  if  there  be  reasonable  ground  to 
*^e  that  an  action  will  be  brought,  as  stated  in  the  affidavit, 
that  the  application  is  made  in  good  faith  to  preserve  the 
ted  testimony;  otherwise  he  must  dismiss  the  application. 
^^e  the  person  to  be  examined  is  a  party  to  a  pending  action, 
is  expected  to  be  a  party  to  an  action  to  bo  brought,  the  order 
ly.  in  the  discretion  of  the  judge,  designnte  and  limit  the  pnr- 
ir  matters  as  to  which  he  shall  he  examined.  In  every 
>n  to  recover  damages  for  personnl  ininries.  the  court  or 
in  granting  an  order  for  the  exnmination  of  the  plaintiff 
fore  trial  may,  if  the  defendant  npplv  therefor,  direct  that  the 
iiBtiff  submit  to  a  physical  examination  by  one  or  more  physi- 
IDs  or  .«?urgeons,  to  be  desicmafed  bv  the  court  or  judge,  and 
examination  shall  be  had  and  made  under  such  restrictions 
directions  as  to  the  court  or  judge  shall  seem  proper.    In  anj 
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action  brought  to  recover  damages  for  personal  injuries,  wh 
the  defendant  shall  present  to  the  court  or  judge  satisfact 
evidence  that  he  is  ignorant  of  the  nature  and  extent  of 
injuries  complained  of,  the  court  or  judge  shall  order  that  bi 
physical  examination  be  made;  and  if  the  party  to  be  exanaii 
shall  be  u  female  she  shall  be  entitled  to  have  such  examinat 
before  physicians  or  surgeons  of  her  own  sex.  The  order  m 
require  the  party  or  persons  to  be  examined  to  appear  bef 
the  judge,  or  before  a  referee  named  in  the  order,  for  the  p 
pose  of  taking  the  examination,  at  a  time  and  place  ther 
specified.  The  order  must  also  direct  the  time  of  service  ol 
copy  thereof;  which  must  be  made  within  the  State,  not  ni< 
than  twenty,  nor  less  than  five  days,  before  the  time  fixed 
the  examination,  unless  special  circumstances,  making  a  difl 
ent  time  of  service  necessary,  are  shown  in  the  affidavit,  i 
that  fact  is  recited  in  the  order. 

L.   1894,  ch.  429. 

I  874.    [Am'd,  1877  and  1882.]    Ponishment  for  dUoberf 
order. 

Witness  foes,  at  the  rate  prescribed  by  law  in  an  action  in  i 
supreme  court,  must  be  paid  or  tendered  when  the  order  is  sen 
upon  the  party  or  other  person  required  to  attend.  If  the  pa 
or  person  so  served  fails  to  obey  the  order,  his  attendance  n 
be  compelled,  and  he  may  be  punished  in  like  manner,  and  i 
proceedings  thereon  are  the  same,  as  if  he  failed  to  obey  a  m 
poena,  issued  from  the  court,  in  which  the  action  is  pendini*; 
if  no  action  is  pending,  from  the  court  of  which  the  judge  U 
member. 

9  876.  [Am'd,  187V.1     Service  of  order,  etc. 

A  copy  of  the  order,  and  of  the  affidavit  upon  which  it  v 
granted,   must   be   served   upon   the  attorney   for  each   party 
the  action,  in  like  manner  as  a  paper  in  the  action;  or,  if  a  pa; 
has  not  appeared  in  the  action,  they  must  be  served  upon  hi 
as  directed  by  the  order.     If  no  action  is  pending,  they  must 
personally  served   upon  each  of  the  persons,  named  therein 
expected  adverse  parties. 

1  876.   [Am'd,  1870.]     Examination  of  adT^eme  party. 

Upon  proof,  by  affidavit,  that  service  of  a  copy  of  the  on 
and  of  the  affidavit  has  been  duly  made,  as  directed  in  t 
order,  the  judge  or  the  referee  must  proceed  to  take  the  depc 
tion  of  the  witness,  at  the  time  and  place  specified  in  the  cri| 
He  may,  from  time  to  time,  adjourn  the  examination  to  anotl 
day,  and  to  another  place,  within  the  same  county.  Sectl^ 
eight  hundred  and  fifty-six,  eight  hundred  and  fifty-seven  a 
eight  hundred  end  fifty-eight  of  this  act  apply  to  the  examinati 
of  a  party  or  a  person  expected  to  be  an  adverse  party,  taken 
prescribed  in  this  article. 

2  R.  S.  392.  H  5.  and  Id.  31V>.  f  .76. 

I  877.  [Repealed  In  1877,  re-enacted  In  1882.]     Party  e« 
lined  In  prison. 

Where  the  party  or  other  person  to  be  examined  is  confined 
a  prison  or  jail  within  the  State,  under  a  sentence  for  a  felon 
that  fact  must  be  stated  in  the  affidavit,  and  his  deposition  mi 
be  taken  as  prescribed  in  the  foregoing  sections,  as  if  he  was  n 
so  confined,  except  that  in  such  a  case,  the  granting  or  refusii 
the  order,  and,  if  granted,  the  appointment  of  a  referee  to  ta' 
the  testimony,   is  always  in  the  discretion  of  the  judge.    Tl 
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irder  mvst  reciiiire  the  production  of  the  prisoner  by  the  person 
B  ehar^e  of  the  prison  or  jail  at  the  prison  or  jail;  but  it  may 
describe  such  regulations  and  restrictions  with  respect  thereto 
m  the  judge  deems  proper. 

|8Td.    [Repealed,  1877.] 

,  t  879.  fAm*d,  1882.]     Deposition  br  consent. 

iThe  parties  to  an  action  may  stipulate,  in  writing,  that  the 
ition   of  a  competent  witness,  to  be  used  therein,  may  be 
en  before  a  judge  or  referee,  at  a  time  and  place  specified  in 
stipulation,    either    orally,    or    upon    interrogatories,    to    be 
upon  in  like  manner.    The  witness  may  be  subpoenaed 
ittend    the  examination,   as  upon   a   trial;   and  the  judge   or 
'e»'ee  may  take  his  deposition,  as  if  an  order  had  been  made  by 
coort,  directing  it  to  be  so  tak^i.    But  this  section  does  not 
y  to  a  case  specified  in  section  eight  hundred  and  seventy- 
en  of  this  act. 

1«47.  ch.  280.  H  78  ftfid  79,  «in*<L 

8SO.   [Am'd,  1879.]     Rules  for  examination  of  party  or 
ted  party.     Manner  of  taklmr  and  retnrninir  depcHii- 
R«^fnaal  of  peraona  exaailned  to  ans^rer. 

ezamination  of  a  party,  or  an  expected  party,  is  subject  to 

same  rules  as  if  he  wsfi  examined  upon  the  trial.    The  judge 

referee*  upon  erery  other  examination  taken  as  prescribed  in 

article,  must  insert  therein  every  answer  or  declaration  of 
person  examined,  which  either  party  requires  to  be  inserted. 

deposition,  when  completed,  must  be  cnrefully  read  to  and 

ribed  by  the  person  examined;  must  be  certified  by  the 
ce  or  referee  taking  it;  and,  within  ten  days  thereafter,  must 
filed  in  the  office  of  the  clerk;  or,  if  no  action  is  pending,  in 

office   of   the   clerk   of  the  county   in   which   it   was  taken; 
ther  with  the  stipulation  or  order,  under  which  it  was  taken; 

affidavit  upon   which  the  order  was  granted;  and  proof  of 

service  of  a  copy  of  the  order  and  of  the  affidavit.    If,  upon 

examination  before  a  referee,  the  person  examined  refused  to 

er  any  question,  the  referee  must  report  the   fact  to  the 
or   judge,    who   must  determine   whether   the   question    is 

ant,  and  whether  the  witness  is  bound  to  answer  it. 
R.  8.  392.  f  6,  and  pert  of  I  6  (2  Bdm.  408);  and  id.  899.  I  37  (2  Bdm. 

(fWl.  "Wlaen  to  be  read  in  eyldenee. 

[lie  deposition,   or  a   certified  copy  thereof,   may   be  read  in 

"lenoe  by  either  party,  at  the  trial  of,  or  upon  the  assessment 

damages,  by  writ  of  inquiry,  or  upon  a  reference,  or  otherwise. 

the  action  specified  in  the  original  affidavit  or  stipulation:  or 

ly  other  action,  thereafter  brought,  between  the  same  parties, 

between  any  parties  claiming  under  them,  or  either  of  them; 

r,  if  no  action  is  pending,  an  action,  thereafter  brought,  between 

persons  named  in  the  original  affidavit  as  expected  parties, 

between  persons  claiming  under  them  or  either  of  them. 

fL  8.  SfS,  part  of  ff  7.  and  Id.  309.  part  of  1  30. 
1  882.  tAm*d,  1882.]  Proof  of  witneHn'ii  Inability  to  attend. 

Bnt  such  a  deposition,  except  that  of  a  party,   taken   at  the 

ince  of  an  adverse  party,  or  a  deposition  taken  In  pursuance 

a  stipulation,   as  prescribed   in  this  article,   shall   not   be   so 

Id  in  evidence  until  it  has  been  satisfactorily  proved  that  the 

is  dead,  or  is  unable  personally  to  attend  by  reason  of 

insanity,  sickness  or  other  infirmity,  or  that  he  is  confined 
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in  a  prison  or  jaM;  or  tiiajt  he  has  been  and  is  abaent  Crom  i 
State,  so  that  his  attendance  could  not,  with  roasonabla  4 
gence,  be  compelled  by  subpoena. 

2  B.  S.  392,  39ii.  remainder  of  ff  7  and  89. 

{  888.  Effect  of  deposition. 

A  deposition,  so  read  in  eyidence  has  the  same  effect,  and 
other,  as  the  oral  testimony  of  the  witness  would  have;  and 
objection  to  the  compptency  or  credibility  of  the  witness;  of 
the  relevancy  or  substantial  ■  competency  of  a  question  put 
him,  or  of  an  answer  given  by  him;  may  be  made  as  if  the  1 
ness  was  then  personally  examined  and-  without  being  n0 
upon  the  deposition. 

Id.,  |§  9  and  40.  uoi'd. 

(I  884.  Orlffiaal  ailldavltB,  e-Hdenise* 

The  original  affldavits,  filed  with  such  a  deposition,  or  ^ 
fied  copies  thereof,  are  presumptive  evidence  of  the  facts  then 
contained,  to  show  a  compliance  with  the  provisions  of  f 
article. 

Id.,   f  88.  ^ 

§  885.  [Ain*d,  1877,  1901.]  Deposltloa  to  be  used  en  motll 

Where  a  party  intends  to  make  or  oppose  a  motion  in  a  oa 

of  record  other  than  a  court  specified  in  subdivision  sizte^i,  s 

enteen,  eighteen  or  nineteen  of  section  two  of  this  act,  and  U 

necef^sary  for  him  to  have  the  affidavit  or  deposition  of  a  pen 

not  a  party,  to  use  upon  the  motion,  the  court  or  a  judge  authori| 

to  make  an  order  in  the  case  may  in  its  or  his  discretion  Diak« 

orderai)i>ointing  a  referee  to  take  the  deposition  of  that  person.   1 

order  mu.«?t  be  founded  upon  proof  by  affidavit  that  the  appUc 

intends  to  make  the  motion,  or  that  notice  of  a  motion  has  h 

given  which  the  applicant  intends  to  oppose.     The  affidavit  m 

specify  the  nature  of  the  action  and  must  show  that  the  affidi 

or  deposition  is  necessary  thereon  and  that  such  pe»T?on  haa' 

fused  to  make  an  affidavit  of  the  facts  which  the  applicant  rei 

believes  are  within  his  knowledge.     If  the  defendant  has  appea 

in  the  action  and  the  application  is  made  on  the  part  of  the  pb 

tiff  at  least  one  day's  notice  of  such  applicatioTi  must  be  ipven 

the  attorney  of  the  defendant,  and  if  the  application  is  mada 

the  part  of  the  defendant  similar  notice  must  be  given  to  ! 

attorney  of  the  plaintiff.     The  person  to  be  examined  may  be  4 

poena ed  and  compellcMl  to  attend  as  upon  the  trial  and  mar 

cross  examined  by  the  party  on  whose  attorney  the  notice  I 

been  served.     The  deposition  must  be  taken  by  question  andj 

swer  and  be  subscribed  by  the  witness,  and  must  be  delivered 

the  attorney  for  the  party  who  procured  the  order,  unless  m 

order  provides  for  a  rlifferont  disposition  thereof. 

Substitute  for  Co.  Proc.,  S  401,  Rubd.  7;  L.  1001.  ch.  626.    In  effe<*t  AkII 
1901. 

I  880.  "Wbere  ^vltness  may  be  compelled  to  atten«i« 

Where  a  person  to  be  examined,  as  prescribed  in  this  arti 
is  a  resident  of  the  State,  he  shall  not  be  required  to  attend 
any  county,  other  than  that  in  which  be  resides,  or  wher* 
has  an  office  for  the  regular  transaction  of  business,  in  pen 
Where  he  is  not  a  resident,  he  shall  not  be  retiuired  to  attl 
in  any  other  county,  than  that  whert^in  he  is  served  with  a  n 
poena,  unless,  for  special  reasons,  stated  in  the  affidavit, 
order  otherwise  directs. 

Oo.  Proc.,  I  891,  Ust  clunse,  with  uniendments. 
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article:  SJESGOBTD. 

^positions,  taken  without  the  State,  for  use  within  the  State, 

r 

i  887,  888.  When  commission  to  Issue. 
'  8S9.  How  tnd  upon  what  terms  granted. 
;  880.  Order  nude  by  Judge. 
[481.  Interrof a  lories;    bow.  settled. 
86S.  Id.;  to  be  aouexed;   directions   for   return. 
188.  Commlsston  to  examine  wholly  or  partly  upon  oral  :iuestlone. 
rM.  Wben  open  commission  may  issue,  ur  defKMttlons  may  be  takea. 
[96.  Depositions  where  adrerse  party  is  au  infant  or  committee, 
tP8.  Notice  of  examination  upon  oral  questions. 
t.  Open  comoiissloD. 

I.  Order  directfnir  detMtitlonS  Vd  be   tiftefr. 
Before  whom  deposltioos  may  be  taken;  notice  of  taking. 
How  depositions   taken. 
I.  Commission   or    order   to   take  depositions;    how   executed   and   n^ 
turned, 
i  IL  Certificate   of  executloo. 
I.  Certificate,  a  sufficient  return. 
Return  by    agent. 
-_,  W  agent  is  sick  or  dead. 
W.  907.  FHlng  deposition,   etc.,   so  returned. 
W.  Commission,  etc.,   by  consent. 

W.  Wbere  return   to  be  kept;  parties  may  Inspect  It,  etc. 
iRA.  When  deposition   may   be   suppressed. 
mU  Deposition,  etc.,  evidence.  • 

VKL  Wben  interrogatories  and  dex>ositlon  may  bo  in  a  foreign  language, 
^1  Letters  rogatory. 

^7.  [AmM,  1879.]    When  commJiislon  to  Isaue. 

a  case  gnocified  in  the  next  section,  where  it  appears,  by 
kTit,  on  the  application  of  either  party,  that  the  testimony 
■w  or  more  witnesses,  not  within  the  State,  is  matppial  to 
applicant;   a   commission   may   be  issued,   to   one   or   more 

tent  persons,  named  therein;  authorizing  them,  or  any 
[of  them,  to  examine  the  witness  or  witnesses  named  therein, 

oath,  npon  the  interrogatories  annexed  to  the  commission; 
and   certify    the   deposition    of    each    witness;    and    to 

I  the  same,  and  the  commission,  according  to  the  directions 

in  or  with  the  commission.     The  applicant,  or  any  .other 

to  the  action,  may  be  thus  examined. 

L.  1882,  ch.  375.   %  1,  am'd. 

■  [Am'd,  1895.]      The  same. 

a  commission  may  be  issued,  in  either  of  the  following 

jVhpre  a  party  to  an  action,  brought  in  a  court  of  record, 
default  for  want  of  an  appearance  or  j^leading,  and  the 
Jny  is  required  upon  the  assessment  oiP  damages,  by  a 
''9t  inquirj',  or  upon  a  reference;  or  otherwise,  to  enable  the 
*  to  render  the  proper  final  judgment. 
Where  final  Judgment  has  been  rendered  against  the  ad- 
^  party  in  an  action  brought  in  a  court  of  record:  and  the 
p^y  is  required  in  order  to  carry  the  judgment  into  effect, 
r^pre  an  appeal  from  a  final  judgment,  rendered  in  the 
[Jn«  court,  the  city  court  of  the  city  of  New-York,  or  a 
py  conrt,  or  a  motion  for  a  new  trini  in  either  of  those 
ns.  is  pending,  and  the  testimony  will  be  material  and  neces- 

Lto  the  applicant,    in   the  prosecution    or   defence   of   the 
« if  a  new  trial  is  granted. 

•See  L.    1882,    ch.   410.   |   1264;   pMt,   |  8171. 

mi- 
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4.  Where  the  application  is  ipade  before  the  joinder  of  ia 
in  an  action  brought  in  either  of  the  courts  specified  in  the 
subdivision;  and  there  is  reason  to  apprehend  that  before  i 
Is  joined,  and  an  application  for  a  commission  can  therea 
be  made,  the  witness  will  die,  or  become  unable  to  give  his  t 
mony,  or  remove,  so  that  his  testimony  cannot  be  taken. 

5.  Where  an  issue  of  fact  has  been  joined,  in  an  action  pent 
in   a    court   of   record,    and   the   testimony   is   material   to 
applicant,  in  the  prosecution  or  defence  thereof. 

6.  In  special  proceedings. 

L.  1896,   cb.  946. 

(  889.  How  and  upon  wbat  term*  fgrt^ntcii. 

In  a  case  specified  in  subdivision  third  of  the  last  sectid 
the  appeal  has  been  taken  to  another  court,  the  applicf 
must  be  made  to  the  court  in  which  the  judgment  was  rendc 
and  an  order,  directing  the  commission  to  be  issued,  nud 
granted  or  refused,  in  the  discretion  of  that  cuurt.  In  &  i 
specified  in  either  of  the  other  subdivisions  of  that  section^ 
application  may  be  made  to  the  court,  or  a  judge  thereof,  01 
the  supreme  court,  to  the  county  judge  of  the  county,  when 
action  is  triable;  and  it  must  be  granted,  upon  satisfac 
proof  of  the  facts  authorizing  ft,  unless  the  court  or  judg^ 
reason  to  believe,  that  the  application  is  not  made  in  ^ood  4 
or  unless  an  order  for  an  open  commission,  or  for  taking  d€| 
tions,  is  made  as  prescribed  in  this  article.  Notice  of  the  H 
cation  must  be  given  to  the  adverse  party,  unless  he  ia  in  dd 
for  want  of  an  appearance.  Upon  granting  the  order,  the  I 
or  judge  may,  in  any  case,  impose  such  terms  as  justice  reqd 

From  L.  1802,  cb.  376,  f  1.  and  2  R.  S.  398.  (f  11  and  12,  with  amcadd 
See    also    L.  1847.  cb.   470.  9  15  (4  Edm.  683). 

1  800.   Order   made    by   Jadve. 

Where  the  order  is  made  by  a  judge,  out  of  court.  It  mitt 
entered  in  the  office  of  the  clerk.  It  shall  bo  granted,  on) 
a  case,  where  the  court  would  grant  it,  and  upon  the  i 
terms;  and  it  is  subject  to  the  control  of  the  court. 

S  891.   Interroaratorlea  I  how  settled. 

Unless  the  interrogatories,  to  be  annexed  to  the  commial 
are  settled  by  consent  of  the  parties,  they  must  be  settled,  i 
notice,  by  a  judge  of  the  court,  or,  in  the  supreme  court,  l^ 
county  judge  of  the  county,  where  the  action  is  triable,  tu»\ 
scribed  in  the  general  rules  of  practice. 

2  R.  S.  393.   (  14,  as  am'd  by  L.  1876,  cb.  420. 

S  892.   Id.)  to  be  annexed |  directlonii  for  return. 

The  interrogatories,  when  settled,  must  be  annexed  to, 
commission.  Either  party  must  be  allowed  to  insert  thi 
any  question,  pertinent  to  the  issue,  which  he  proposes.  Ul 
the  parties  stipulate  in  writing,  or  the  order  granting  the  i 
mission  prescribes,  how  it  shall  be  returned,  the  judge  M 
indorse,  upon  the  commission,  the  proper  direction  for 
purpose.  Unless  the  court  or  judge  thinks  proper  to  dir«»< 
to  be  returned  by  an  agent,  it  must  be  returned  throogb 
post-office. 

Id.,  f  16,  with  amendmenta. 
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893.  [Am*«i9   1886. J      CommisBton  to  exmmine  wbolly  or 
tlT*  «pom  oral  Questions. 


an  issue  of  fact,  joined  in  an  action,  is  pending  in  the 

•me  court,   tlie  city   court  of  tlie  citj  of  New-York,   or  a 

ity  coart,  the  parties  maj  stipulate,  in  writing,  or  the  court 

rhicfa,  or  the  judge  to  whom  an  application  for  a  commisBion 

le,  may  in  its  or  his  discretion,  direct,  in  the  order,  that  a 

lion  issue  without  written  interrogatories,  and  that  the 

Dtions  be  taken  Uj^n  oral  questions;  or  that  a  commission 

to  take  the  deposition  of  one  or  more  witnesses,  designated 

order^  partly  upon  oral  questions  and  partly  upon  written 

gatonesy  or  to  take  the  deposition  of  one  or  more  witnesses, 

ited  in  the  order,  upon  oral  questions,  and  one  or  more 

designated  in  the  order,  upon  written  interrogatories. 

ch.  946. 
Iiriieit  open  eommiiislon  may  lasue^  or  deposltl 


»re  an  issue  of  fact,  joined  in  an  action,  is  pending  in  either 
courts    specified    in   the   last   section,    the   parties    may 
ite,  in  writing,  or  the  court,  or  a  judge  thereof,  or,  in  the 
le  court,  the  county  judge  of  the  county  where  the  action 
ible,  may,  in  its  or  his  discretion,  upon  the  application  of 
party,  and  upon  satisfactory  proof,  by  affidavit,  that  one 
witnesses,  not  within  the  State,  are  material  and  neces- 
in  the  prosecution  or  defence  of  the  action,  make  an  order, 
snch  terms  as  it  or  he  deems  proper,  directing  that  an  open 
don  issue,  or  that  depositions  be  taken,  as  prescribed  in  the 
ring  sections  of  this  article. 

§83K.  [Abb'^I*    18TB,    18B7.]      Deposltlona    where    adverse 
tj  in  jia  Infaat  or  eommittee. 

last  two  sections  are  not  applicnble,  where  the  adverse 
is  an  infant,  or  the  committee  of  a  person  judicially  de- 
to  be  incapable  of  managing  his  affairs,  by  reason  of  lunacy, 
or  habitual  drunkenness.    Nor  can  the  applicant  be  exam- 

in  his  own  behalf,  as  prescribed  in  those  sections,  except  by 

It  of  the  parties. 

Ith^tO^    In  effect lla7 19. 1897. 

Motiee  of  examination  upon  oral  aneatlons. 

.    a    commission   is   issued,    to   take   testimony    without 

interrogatories,  as  prescribed  in  section  803  or  section 

of  this  act,  notice  of  the  time  and  place  of  the  examination 

witness,   by  virtue  thereof^naming  the  witness,   must  be 

~  as  prescribed  in  section  899  of  this  act. 

I  8Q0.    pcMt. 
r.  Opea  commission. 

Open  commission  must  be  directed  to  one  or  more  persons, 

d  therein,   and  must  authorize  them,  or  any  one  of  them, 

[examine  any  witness  who  may  be  produced  by  either  party, 

or  before  a  day  specified  therein,  upon  oral  questions  to  be 

to  the  witness,  when  he  is  produced ;  to  take  and  certify  the 

Bition  of  each  witness  so  examined;  and  to  return  the  same, 

the  commission,   immediately   after   the   expiration   of   the 

limited  for  the  production  of  witnesses,  according  to  the 

lioni,  given  in  or  with  the  commission. 
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S  898.  Order  dtrec tlnir  depoMlttons  to  be  taken. 

An  order,  directing  that  depositioTis  be'  taken,  must  sp 
the  time  within  which  they  niUBt  be  taken,  and  the  nuuuM 
which  they  -must  be  returned.  It  may  also  contain  Buch  i 
tional  directions,  not  inconsistent  with  the  nest  sectioUf 
respect  to  the  time  and  manner  of  giving  notice,  as  the  i 
or  judge  deems  proper.  The  order  must  be  entered  in  the  <*! 
office;  and  a  certified  copy  thereof  must  be  annexed  to 
deposition,  or  set  of  depositions,  returned  as  prescribed  in 
following  sections  of  this  article. 

Prom  L.  1668,  dh.  >897,  I  4,  am*a. 

s   S   800.   Before    ^Iiom    depoiiltlons   may    be   taken;    mt 
of  taklABT. 

A  deposition  may  be  taken,  pursuant  to  such  an  order,  l^ 
a  person  mutually  agreed  upon  by  the  parties,  or  a  chano 
OP  a  judge  of  a  court  of  record,  or  the  mayor  or  other  ii 
magistrate  of  a  city,  or  a  justice  of  the  peace  of  the  staai 
territory,  where  the  witness  is;  who  is  not  counsel  or  att4 
for  either  party,  and  would  not  be  disqualified,  by  reaa^ 
affinity  or  consanguinity  to  a  party,  or  interest  in  the  et 
from  serving  as  a  juror  upon  the  trial  of  the  action,  within 
State.  Written  notice  of  the  time  and  place  of  taking  &  dfl 
tlon,  specifying  the  name  of  the  witness,  and  the  person  hi 
whom  it  will  be  taken,  must  be  served  by  the  party,  at  19 
instance  it  is  taken,  upon  the  attorney  for  the  adverse  pi 
The  time  for  serving  such  a  notice  must  be,  at  least,  five  jut 
days  before  the  deposition  is  taken;  and  one  judicial  da] 
addition,  for  each  fifty  miles,  by  the  usual  route  of  tr 
between  the  residence  of  the  attorney  for  the  adverse  party, 
the  place  where  the  deposition  is  to  be  taken. 

L.  1863,  ch.  387.  part  of  g  4,  and  S  K.  ain*d. 

I  000.   How  depoaitlMnM   taken. 

Upon  the  examination  of  a  witness,  without  written  t 
rogatories,  by  virtue  of  a  commission,  or  of  an  order  to 
depositions,  the  commissioner,  or  the  person  before  whom 
deposition  is  taken,  must  take  down,  or  cause  to  be  taken  db 
as  prescribed  in  the  next  section,  the  substance  of  the  TV'iti^ 
testimony;  unions  he  is  directed,  in  the  commission  or  the  ol 
or  required  by  the  person  appearing  for  either  party,  to  ii 
in  the  deposition  any  or  all  of  the  questions  or  answers.  1 
for  word.  Unless  the  commission  or  order  otherwise  dli] 
the  person,  appearing  for  either  party,  may  ask  any  queM 
which  he  deems  proper,  and  the  witness  s  answer  mnal 
taken  accordingly,  the  oloections  thereto  being  reserved,  \ni 
being  specified  at  the  time  of  examination.  A  copy  of  ! 
section  must  be  annexed  to  each  commission  to  take  testifl 
without  written  interrogatories,  and  to  each  certified  copq 
an  order  to  take  a  deposition. 

§  001.  ComnalfiMlon  or  order  to  take  depositions;  1 
executed  and  returned.  ' 

The  person,  to  whom  a  commission  is  directed,  or  b^ 
whom  a  deposition  is  taken,  unless  otherwise  expressly  dire 
in  the  commission,  or  in  the  order  for  taking  the  depo«it| 
must  execute  the  commission,  or  the  order,  as  follows: 

1.  He  must  publicly  administer,  to  each  witness  exand 
an  oath  or  affirmation  to  testify  the  truth,  the  whole  truth. 


c  9, 1 5,  a.  2  T AK:EN  OUT  OP  STATE.  §§  flO^ft 

nothing  but  the  truth,  as  to  the  matters  respecting  which  the 
f  witness  is  to  be  examined. 

I  2.  He  muat  reduce  the  examination  of  each  witness  to  writing, 
!«•  cause  it  to  be  reduced  to  writing,  by  a  disinterested  person. 
'  'ter  It  has  been  carefully  read,  to  or  by  the  witness,  it  must 

sabacribed  by  the  witness. 
,.  3.  If  an  exhibit  is  produced  and  proved,  the  exhibit,  or,  if  the 
rWitness,  or  other  person  having  it  in  his  custody,  does  not 
Tender  it,  a  copy  thereof,  must  be  annexed  to  the  deposition 
which  it  relates,  subscribed  by  the  witness  proving  it,  and 
ambered  or  otherwise  identified,  in  writing  thereupon,  by  the 
-^mmissioner,  or  person  taking  the  deposition,  who  must  sub- 
ribe  his  name  tnereto. 

i.  The  commissioner,  or  person  taking  the  deposition,  must 
"Scribe  his  name  to  eadi  half  sheet  of  the  deposition;  he  must 
ex  all  the  depositions  and  exhibits  to  the  commission,  or  to 
lertified  copy  of  the  order  for  taking  the  deposition,  with  the 
ificate  specified  in  the  next  section;  and  he  must  close  them 
imder  his  seal,  and  address  the  packet  to  the  clerk  of  the 
rt  at  his  official  residence. 

5.  If  there  is  a  direction,  on  the  commission,  or  in  the  order, 
return  the  same  through  the  post-office,  he  must  immediately 

it  the  packet,  so  addressed,  in  the  post-office,  and  pay  the 
ge  thereon. 

6.  If  there  is  a  direction  on  the  commission,  or  in  the  order, 
return  the  same  by  an  agent  of  the  party,  at  whose  instance 
was  issued  or  granted,  the  packet  so  addressed  must  be  deliv- 
?d  to  the  agent. 

7.  Where  a  commission  is  directed  to  two  or  more  persons, 
or  more  of  them  may  execute  it,  as  prescribed  In  this  and 
next  section. 

[  A  copy  of  this  and  of  the  next  section  must  be  annexed  to 
Mch  eommiflsion,  or  order  to  take  depositions,  authorized  by 
nil  article. 

S  B.  &  aM,  S  16,  and  L.  1898,  ch.  387,  ||  6.  7  and  8. 
f  90S.  CertlAeate  at  exeeution. 

The  commiasioner  or  other  person,  before  whom  one  or  more 
it  ions  are  taken,  must  subscribe,  and  annex  to  each  deposl- 
a  certificate,   substantially  in    the    following    form,    the 
B  being  properly  filled  up: 
State  "  (or  ^'  territory")  "  of  "  )  -«  • 

"  County"  (or  "  parish"}  "  of  "  f  ^^' ' 

"I,  ,  do  certify  that  ,  the  witness,  personally 

1  before  me  on  the  day  of         ,  at  o'clock  in 

noon,  at  the       ,  in  the  state  "  (or  "  territory  ")  "  of 

,  and  after  being  sworn"  (or  ^'affirmed,"  as  the  case  may  be), 
to  tntify  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
'  depose  to  the  matters  contained  in  the  foregoing  deposition, 
--~  did,  in  my  presence,  subscribe  the  same,  and  indorse  the  ex- 
liWts  annexed  thereto.    And  I  further  certify  that  I  have  sub- 

Ebed  my  name  to  each  half-sheet  thereof,  and  to  each  exhibit. 
I  I  further  certify  that       appeared  in  behalf  of  the       ,  and 
jthat      appeared  in  behalf  of  the       ." 

I  ftwn  L.  1853,  ch.  887.  %  7. 
i 
I  908.     Certificate,  a  Bttfllolent  return. 

The  certificate,  specified  in  the  last  section,  is  a  sufficient  re- 
^him  to  a  commission. 
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S  804.  Return  by  affent. 

If  the  packet,  specified  in  section  901  of  this  act,  is  delivered^ 
an  agent,  he  must  deliver  it  to  the  clerk,  to  whom  it  is  addresfie 
or  to  a  judge  of  the  court,  either  of  whom  must  receive  and  op* 
it,  upon  the  agent  making  affidavit,  that  he  received  it  from  tl 
hands  of  the  commissioner,  or  the  person  who  took  the  depositki 
and  that  it  has  not  been  opened  or  altered,  since  he  so  received  1 

2  R.  S.   894,  I  17. 

S  006.   If  affent  Is  sicic  or  dead. 

If  the  agent  is  dead,  or,  from  sickness  or  other  casualty,  is  n 
able  to  deliver  the  packet  personally,  as  prescribed  in  the  last  s< 
tion,  it  must  be  received,  by  the  clerk  or  judge,  from  the  hsni 
of  any  other  person,  upon  the  latter  making  an  affidavit,  that  J 
received  it  from  the  agent;  that  tiie  agent  is  dead,  or  olherwl 
unable  to  deliver  it;  that  it  has  not  been  opened  or  altered  sin 
he  received  it;  and  that  he  believes  that  it  has  not  been  open 
or  altered,  since  it  came  from  the  hands  of  the  commissioner, 
the  person  who  took  the  deposition. 

Id.,  9  18. 

§  806.  Flllnsr  deposition,  etc.,  so  returned. 

The  clerk  or  judge,  who  receives  and  opens  the  packet,  as  ^ 
scribed  in  the  last  two  sections,  must  indorse  thereupon,  and  84 
a  note  of  the  time  of  the  receipt  and  opening  thereof,  and  1 
mediat4^1y  file  it  in  the  office  of  the  clerk:  together  with  the  ai 
davit  of  the  person,  who  delivered  It  to  him. 

Id.,  i  10.  am*d. 

S  007.  Tlie  na^ne. 

If  the  packet  is  transmitted  through  the  post-office,  the  del 
to  whom  it  is  addressed,  must  receive  it  from  the  post-office,  op 
it,  indorse  thereupon,  and  sign,  a  like  note  of  the  time  of  I 
receipt  and  opening  thereof,  and  immediately  file  it  in  his  otEbi 

Id.,  S  20. 

i  1>06«   Commiftslony  etc.,  by  oonaent. 

A  commission  may  issue,  or  an  order  to  take  depositions  mayl 
made,  by  consent,  in  a  case  where  either  may  be  directed  by  t 
court  or  a  judge,  as  prescribed  in  this  article.  On  filing  a  stipui 
tion  to  that  effect,  signed  by  the  attorneys  for  the  parties,  t 
clerk  must  enter  nn  order  accordingly;  and  thereupon  the  atli 
ney  for  the  party,  procuring  the  order,  may  insert  in  the  comoi 
sion,  or  indorse  upon  or  annex  to  it,  or  the  order,  the  necc^s^a 
directions  for  the  execution  and  return  thereof,  according  to  1 
stipulation. 
Id.,   I  21,   remodelled. 


§    909.   Wbere    return    to    tie    kept)    partlea    nuLjr   Ibi 
It,   etc. 

A  commission,  or  copy  of  an  order  to  take  depositions,  with  t 
certificates,  returns,  depositions,  and  exhibits  thereto  annexi 
must  remain  on  tile  in  the  office  of  the  clerk,  unless  otherw! 
provided  by  the  stipnlsition  of  the  partii-s,  or  unless  the  court, 
a  special  order,  din»^ts  them  to  be  filed  in  the  office  of  anotfe 
derk.    They  are  always  open  to  the  inspection  of  tb*  parH( 
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sdier  of  whom  is  eotitled  to  a  copy  of  them,  or  of  anj  i^rt 
kreof,  00  payment  of  the  fees  allowed  by  law. 

SB.  8.  3M.  i  22. 

1 010.  When  deposition  may  be  suppressed* 

[Where  it  appears,  by  affidavit  that  a  deposition  has  been  im- 
merly  or  irregularly  taken  or  returned;  or  that  the  personal 
Itendance  of  the  witness,  upon  the  trial,  could  have  been  pro- 
"^d,  with  due  diligence,  by  a  subpoena;  or  that  the  attorney  for 
»r  party  has  practiced  any  fraud,  or  unfair  or  overreaching 
Inct,  to  the  prejudice  of  the  adverse  party,  in  the  coarse  of 
proceedings;  an  order,  for  the  suppression  of  the  deposition, 
be  made  by  the  court,  upon  the  application  of  the  party  ag- 
red.  upon  notice  to  the  adverse  party. 

U6S.  eh,  dST,  i  14,  &in*d. 

L.  DepositloB,  etc.y  evidence. 

P  deposition,  taken  and  returned  as  prescribed  in  this  article, 
m  exemplified  copy  thereof,  if  the  original  is  filed  in  another 

it7,  may,  u-less  it  is  suppressed  as  prescribed  in  the  last  sec- 

be  read  i^.  evidence  by  either  party.    It  has  the  same  e£fect, 

no  othe/,  a:,  the  oral  testimony  of  the  witness  would  have; 

an  objection  to  the  competency  or  credibility  of  the  witness, 
0  the  relevancy,  or  substantial  competency,  of  a  question  put 
iom.  or  of  an  answer  given  by  him,  may  oe  made,  as  if  the 

S8  was  then  personally  examined,  and  without  being  noted 

the  deposition. 

i  18k  and  r  B.  8.  396,  f  23.  with  amendments.    See  4  T.  &  C.  666. 

MS.  [Aa&'d,    1896.]      When   Interrofiratorles   and   depOB>« 
may  be  in  a  foreign  lanffuase. 

DpoD  an  application,  made  in  the  supreme  court,  the  city  court 
Itae  city  of  New- York,  or  a  county  court,  for  a  commission  to 
kraed  to  a  foreign  country,  if  It  satisfactorily  appears,  by 
"iTit,  that  the  witness  does  not  understand  the  English  Ian* 
_e,  the  onlor  for  the  commission  may,  in  the  discretion  of 
coort  or  judge,  direct  that  written  interrogatories  annexed 
feto,  by  way  of  direct  or  cross-examination  be  framed  in  the 
rii^h  language,  and  also  in  a  foreign  language;  that  only  the 
rmjratori«'8  framed  in  the  foreign  language  be  put  to  the  wit- 
K;aDd  that  his  answers  be  tnken,  and  the  cortincates  be  made 
iti  the  same  language.  Where  such  an  order  Is  made,  it 
:  p'-ovide  for  the  payment,  by  the  applicant,  to  the  adverse 
r.  of  a  reasonable  sum,  fixed  therein,  for  the  expense  of  pro- 
t  the  interrogatories,  in  his  behalf,  to  be  translated.  The 
^  who  settles  the  interrogatories,  roust  settle  them  in  the 
4ni  language,  and  in  the  English  language;  and,  for  that  pur- 
P,  he  may  call  In  the  assistance  of  one  or  more  exp*.  rts,  whose 
"penaation  mnst  be  fixed  by  the  judge,  and  paid  by  the  ap- 
int  When  the  deposition  is  read  in  evidence,  it,  and  the  in- 
Ngatories,  must  be  interpreted  into  the  liingliah  language,  as 
Nhe  witness,  being  nnable  to  speak  the  English  language,  was 
inonally  present  and  testifying, 
f'  U»»  di.  M6. 

Mis.  Letters  rogatory. 

I-«tters  rogatory  may  be  issued  from  either  of  the  courts  speci- 
ri  in  the  last  section,  in  its  discretion,  in  a  case  where  a  oom- 
•■ion  may  be  issued,  as  prescribed  in  this  article,  upon  satis- 
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factory  proof,  by  affidavit,  that  there  is  good  reason  to  belies 
that  the  ends  of  justice  will  be  better  pr<»noted  thereby,  than 
the  issuing  of  a  commission,  notwithstanding  that  a  coi 
can  be  executed,  in  the  country  to  which  they  are  sent.    Lettf 
rogatory  can  be  issued  only  to  examine  one  or  more  witn< 
upon  written   intorrogatories,   annexed   thereto;   which   must 
framed  and  settled,  and  the  depositions  must  be  returned,  as 
scribed  in  this  article,  with  respect  to  the  interrogatories  KHUi 
to  a  commission,  and  the  depositions  taken  thereunder, 
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TITLE  IT. 
Docuxaentary  evidence. 

Mde  1.  Doeomentary  eyidence,  as  a  sohBtltute  tor  oral  teBtlmonr. 

2.  Proof  of  a  docoment,  executed  or  remalolDg  witbio  tbe  State. 
I        3.  Proof  of  a  document,  remaining  In  a  court  or  public  office  of  tli€ 
United  SUtea,  w  ezecuted  or  remaining  wltbout  tbe  State. 

ARTICLB    FIRST. 

Uoeumentarp  evidence^  as  a  substitute  for  oral  tesHtnony, 

.tQ.  Certain  official  certlflcatea,  eTldenee. 
&  Certificate,  etc.,  on  file,  evidence, 
n.  Notary's  certificate,   evldenoe. 

n.  Notary's  protest  and  memorandum;  wben  erldeDce. 
Aa.  Proof  of  presentment,  etc.,  of  foreign  bills, 
tt.  AflidaTlt  of  printer,   etc.,  evidence. 
BT.  Id.;  of  serrice  of  notice. 
IK.  llarriage  cwrtlflcate,  evidence. 
IS.  Book  of  foreign  coiporation;   wben  evidence. 
ISO.  Wben  a  copy  tbereof  Is  evidence. 
811.  How  copy  to  be  verified. 

\m.  C«rtAlak  olllclal  eertlflcate«,  evidence. 

Bre  the  officer,  to  whom  the  legal  custody  of  a  paper  belongs, 
ies,  under  his  hand  and  official  seal,  that  he  has  made  dili- 
examination,  in  his  office,  for  the  paper,  and  that  it  cannot 
found,  the  certificate  is  presumptive  evidence  of  the  facts  so 
"""led,  as  if  the  officer  personally  testified  to  the  same. 

K.  8.  £62.  I  12  (2  Edm.  678).    See  post.  »  961. 

tSBS.  Certlileate»  ete.,  on  flle,  eTldenee. 

ere  a  public  officer  is  required  or  authorized,  by  special  pro- 
m  of  law,  to  make  a  certificate  or  an  affidavit,  touching  an 
Performed  by  him,  or  to  a  fact  ascertained  by  him,  in  the 
of  his  official  duty;  and  to  file  or  deposit  it  in  a  public 
of  the  State;  the  certificate  or  affidavit,  so  filed  or  de- 
ed, or  an  exemplified  copy  thereof,  is  presumptive  evidence 
fte  facts  therein  alleged,  except  where  the  effect  thereof  is  de^ 
'  or  regulated,  by  special  provision  of  law. 

ttt3.  [Am'd,  1877.]      Notary**  certlflcate,  evidence. 

fte  certificate  of  a  notary  public  of  the  State,  under  his  hand 
leal  of  office,  of  the  presentment  by  him,  for  acceptance  or 
t,  or  of  the  protest,  for  non-acceptance  or  non-payment,  of 
iasory  note  or  bill  of  exchange,  or  of  the  service  of  notice 
f  on  a  party  to  the  note  or  bill;  specifying  the  mode  of  giv- 
the  notice,  the  reputed  place  of  residence  of  the  party  to 
it  was  given,  and  the  post-office  nearest  thereto;  is  pre- 
iye  evidence  of  the  facts  certified,  unless  the  party,  against 
1  it  is  offered,  has  served  upon  the  adverse  party,  with  his 
ding,  or  within  ten  days  after  joinder  of  an  issue  of  fact,  an 
nfinal  affidavit,  to  the  effect,  that  he  has  not  received  notice  of 
Ift^cceptance,  or  of  non-payment  of  the  note  or  bill.  A  verified 
^er  it  not  sufficient  as  an  affidavit,  within  the  meaning  of  this 
Ktion. 

^  18W,  cb.  871,  J  8  (4  Bdm.  619). 
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I 

§  9:24.  Notary's  protest  and  steniorandani}  -frhen  e« 
dence.  ' 

In  case  of  the  death  or  insanity  of  a  notary  public  of  the  Stad 
or  of  his  absence  or  removal,  so  that  his  i>ersonal  attendance,^ 
his  testimony,  cunnot  be  procured,  in  any  mode  prescribed  by  1« 
his  original  protest,  under  his  hand  and  official  seal,  the  geniiii 
ness  thereof  being  first  duly  proved,  is  presumptive  evidence 
a  demand  of  acceptance,  or  of  payment,  therein  stated;  and 
note  or  memorandum,  personally  made  or  signed  by  him,  at  t 
foot  of  a  protest,  or  in  a  regular  register  of  official  acts,  kept  I 
him,  is  presumptive  evidence  that  a  notice  of  non-acceptance! 
non-payment  was  sent  or  delivered,  at  the  time,  and  in  the  au 
ner,  stated  in  the  note  or  memorandum.  ^ 

2  R.  S.  283-284,  ($  46  and  47  (2  Bdm.  294),   conaoUdated. 

S  925.   Proof  of  presentment,  etc.,  of  foretflrn  bills. 

Proof  of  the  presentment,  for  acceptance  or  payment,  of 
promissory  note  or  bill  of  exchange,  payable  in  another  stkte, 
m  a  territory,  or  foreign  country,  or  of  a  protest  of  the  note 
bill,  for  non-acceptance  or  non-payment,  or  of  the  service  i 
notice  thereof,  on  a  party  to  the  note  or  bill,  may  be  made, 
any  manner  authorized  by  the  laws  of  the  state,  territonr» 
country  where  it  was  payable. 

L.  1865,  ch.  309,  second  and  third  sentencea  of  )  1  (G  Edm.  467),  am*d.   ' 

§  920.   [Asa'd,  1877.]     Affidavit  of  printer,  ete.,  evident 

The  affidavit  of  the  printer  or  publisher  of  a  newspaper,  pi 
lished  within  the  State,  or  of  his  foreman  or  principal  <fm 
showing  the  publication  of  a  notice  or  other  advertisement,  1 
thorized  or  required,  by  a  law  of  the  State,  to  be  pui>H8hed' 
that  newspaper,  annexed  to  a  printed  copy  of  the  notice  or  od 
advertisemont,  may  bo  read  in  evi«lonce;  and  is  presumptive  a 
donee  of  the  publication,  and,  als'o.  of  the  matters  stated  there 
showing  that  the  deponent  is  authorized  to  make  the  afliida^ 
But  this  section  does  not  apply  to  a  caf«e,  where  the  affidavit 
required  by  law  to  be  filed,  unless  it  has  been  duly  filed;  or  U 
case,  where  the  mode  of  proving  a  publication  is  otherwise  8p< 
ally  prescribed  by  law. 

L.  1836.  ch.  159,  f  1  (4  Edm.  G38).  am'd. 

$027.   [Am'd,   1002.]    Affidavit  of  service   of  notice. 

Where  it  is  necessary,  upon  the  trial  of  an  action,  to  prove  t 
scrvi<-e,  posting:  or  affixing,  of  a  notice,  an  affidavit,  showinfr  1 
service,  posting  or  affixing,  to  have  been  made  by  the  p»*n 
makinif  the  affidavit.  i«  presumptive  evidence  of  the  service,  p€ 
iuK  <»r  afflxinff,  upon  tirat  provinp  that  he  is  dead  or  innune. 
that  his  personal  attendauw  cannot  be  conii>elled,  with  i 
di!i|?ence. 

L.  185«,  ch.  244.  »  1  (4  Edm.  G4.*)),  ani'd  by  adding  the  last  cUaso;  L.  I! 
ch.  93.    la  effect  .S«a>t.   1,   19«i2. 

1  928.   [Am'd,  187».l      Marrlnire  certilicate,   evlden««. 

An  original  certificate  of  a  marriage,  within  the  State,  mi 
by  the  minister  or  magistrate  by  whom  it  was  solemnized;  1 
original  entry  thereof  made,  pursuant  1o  law,  in  the  office  of  1 
clerk  of  a  city  or  a  town,  within  the  State;  or  a  c»opy  of  t 
certificate,  or  of  the  entry,  duly  certified,  is  presumptive  evidei 
of  the  marria>pe. 

2  E.    S.   141.   I  17   (2   TCdra.    14«). 
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4  VJy,  Book  of  forelyit  oorpovAtioB)  frhen  evldenee. 

Where  a  party  wishes  to  prove  an  act  or  transaction  of  a 
ireign  corporation,  the  book  or  books  of  the  cor|>oratlon  may  be 
■ed  for  that  purpose,  as  presumptiye  evidence,  whether  any  or 
I  of  the  parties  are  or  are  not  members  of  the  corporation. 

Itatatitate  for  L.  1888,  eh.  206,  part  of  |  1,  as  axn'd  by  L.  1869,  eta.  689. 

8301.  t^lteB  m  eopT  thereof  Is  eTldence. 

(f  8D  original  book  is  not  produced  at  the  trial,  as  prescribed 
the  last  section,  a  copy  thereof,  or  of  an  entry  tnerein.  veri- 
as  prescribed  in  the  next  section,  may  be  used,  with  like 
as  the  oii^'nal  book;  provided  that  the  party,  intending  to 
the  copy,  gives  the  adverse  party  at  least  ten  days'  notice  of 
intention,  specifying  briefly  the  nature  of  the  evidence  pro- 
'  to^e  given.  But  this  and  the  next  section  do  not  apply, 
the  foreign  corporation  is  a  party  to  the  action,  and 
to  prove  its  own  act  or  transaction,  in  its  own  behalf. 

3SQ,  cb.  206,  parts  of  i|  1  and  2,  am'd. 

9X1.  Ho^r  eopy  to  1»e  verifled. 

copy   mnst  be  verified   by  the  deposition,  taken  as  pre- 

by  law,  or  the  oral  testimony,  taken  at  the  trial,  of  the 

who  made  it,  or  of  a  person  who  has  examined  and  com* 

it  witfi  the  original  book,  or  the  entry  therein.    The  wit- 

innst  testify  that  the  copy  produced  is  correct;  that  he  made 

compared  it  with  the  original:  and  that  ho  then  knew  that 

[original  book  so  copied,  or  containing  the  entry,  was  the  book 

corporation;  or  that  it  was  then  acknowledged  to  him  to  be 

by  an  officer  or  receiver  of  the  corporation,  or  a  person 

ig  the  custody  thereof,  naming  the  person  who  made  the 

iwledgment:  and  he  mast  apedJj  where,  and  in  whose  cus- 

r,  the  oriidnal  was  then  kept. 

iut  of  §  1. 
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ARTICLE  SECOlfO. 

Proof  of  a  document,  executed  or  remaining  within  the  statd 

6ec.  932.  Statutes,  etc.;  how  proved. 

b.>a.  Coxites  of  records  and  papers  in   certain  offices,   presumptive  i 

deDce. 
034.  Id.;  of  papers  filed  with  town  clerk. 
Wii),  Conveyaiice,  when  ackuowliHlged,  er  record,  or  transcript  off  rei^ 

cTldence. 
086.  Sncb  eyidence  may  be  rebutted. 
987.  What  instruments  may  be  acknowledged. 
038.  Justice's  docket  and   transcript  eyidcDce  before  him. 

939.  Transcript  from  Justice's  docket,  evidence  geoondly. 

940.  Other  proof  of  proceedings   before  justice. 

941.  Ordinances,  etc.,  of  cities,  Tillages,  etc. 

I  &32.   [Am'd,  18&5.]    Stataten,  etc.,  how  proved.^ 

A  statute  or  joint  resolution,  passed  by  the  legislature  of  { 
State,  may  be  read  in  evidence  from  a  newspaper,  designated 
prescribed  by  law,  to  publish  the  same,  until  six  months  al 
the  close  of  the  session  at  which  it  was  passed;  and,  at  amy  ti| 
from  a  volume  printed  imder  the  direction  of  the  secretary' 
State.  To  entitle  any  copy  of  a  law  published,  other  than  tiij 
published  under  the  direction  of  the  secretary  of  State,  to' 
read  in  evidence,  there  shall  be  contained  in  the  same  book 
pamphlet,  a  printed  certificate  of  the  secretary  of  State,  ij 
such  copy  Is  a  correct  transcript  of  the  text  of  the  original  la^ 
For  such  certificate  the  secretary  of  State  shall  collect  such  a 
as  he  shall  deem  just  and  reasonable.  ' 

L.  1896,  ch.  601:  I  K.  S.  184,  |§  8  and  12  (1  BdQi.  IM),  cooBoUd^ 
and   am'd.  I 

S    938.  [Am'd,    1870.]      OopleM    of   records  and    l^ft^^MM 
certain  offices,  prcanmptlve  CTldence. 

A  copy  of  a  paper  filed,  kept,  entered,  or  recorded,  pursd 
to  law,  in  a  public  office  of  the  State,  the  oflicer  having  chil 
of  which  has,  pursuant  to  law,  an  ofiicial  seal;  or  with  the  a 
of  a  court  of  the  State;  or  with  the  clerk  or  secretary  of  eiC 
house  of  the  legislature,  or  of  any  other  public  body  or  pid 
board  created  by  authority  of  a  law  of  the  State,  and  ha^ 
pursuant  to  law,  a  seal;  or  a  transcript  from  a  record,  kept,  | 
suant  to  law,  in  such  a  public  office,  or  by  such  a  clerk  or  | 
retary,  is  evidence,  as  if  the  original  was  produced.  But,  tau 
title  it  to  be  used  in  evidence,  it  must  be  certified  by  tbe^ 
of  the  court,  under  his  hand  and  the  seal  of  the  court;  or  byj 
officer  having  the  custody  of  the  original,  or  his  deputy,  or  cij 
appointed  pursuant  to  law,  under  his  official  seal,  and  the  l3 
of  the  person  certifying;  or  by  the  presiding  officer,  secrotan 
clerk  of  the  public  body  or  board,  appointed  pursuant  to  J 
under  his  hand,  and,  except  where  it  is  certified  by  the  clerj 
secretary  of  either  house  of  the  legislature,  under  the  olM 
seal  of  the  body  or  board. 

I  984.   Id.)  of  paperM  filed  i^vlth  to'wn  clerk. 

A  copy  of  a  paper  filed,  pursuant  to  law,  in  the   office  « 
town  clerk,  or  a  transcript  from  a  record  kept  therein,  pnrsq 
to  law,  certified  by  the  town  clerk,  is  evidence,  with  lite  ei 
AS  the  original. 
I  ft.  8.  350,  S  1«  (1  I^^m.  323). 
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jK.  ConTcyajieey  iv^liem  iu:]cAOwl«dsed»   or  reoord^  ov 
N^lPt  of  reeordy  evldemoe* 

oiiiTeyaDce,  acknowledged  or  proyed,  and  certified,  in  the 
prescribed  by  law,   to  entitle  it  to  be  recorded  in  the 
where  it  is  offered,  is  evidence,   without   further  proof 
Except  as  otherwise  specially  prescribed  by  law,  the 
of  a  eonreyance,  duly  recorded,  within  the  Btate.  or  a 
ript  thereof,  duly  certified,  is  evidence,  with  like  effect  aa 
'  conveyance. 
TSO,  cb.  S,  f  le.  and  first  sentence  of  {  17  (1  Bdm.  710),  aai'd. 

Svcb  •▼Ideaee  in*7  be  rebutted. 

[tertificate  of  the  acknowledgment,  or  of  the  proof  of  a 
kee,  or  the  record,  or  the  transcript  of  the  record,  of 
feonveyance,  is  not  conclusive;  and  h  may  be  rebutted, 
~  effect  thereof  may  be  contested,  by  a  party  affected 
If  It  appears  that  the  proof  was  taken  upon  the  oath  of 
-lifted  or  incompetent  witness,  the  conveyance,  or  thsi 
or  transcript  thereof,  shall  not  be  received  In  evidence, 
^  execution  is  establisned  by  other  competent  proof. 

of  f  17. 

Wbat  iBfltrvmeitta  may  be  ackno'wledflred. 

[hstrument,  except  a  promissory  note,  a  bill  of  exchange, 
will,  may  be  acknowledged,  or  proved,  and  certified,  ii^ 
ler  prescribed  by  law  for  taking  and  certifying  the  ac- 
lent  or  proof  of  a  conveyance  of  real  property;  and 
it  IB  evidence,  as  if  it  was  a  conveyance  of  real  prop- 

di.  271.  I  9  (4  Bdm.  630). 

J«stloe*fl   docket   and   transeript   evidenee  before 

cet-book  of  a  justice  of  the  peace,  within  the  State,  or 
ript  thereof,  certified  by  him.  Is  evidence  before  him,  of 
ler  required  by  law  to  be  i&ntered  by  him  therein, 

»»,  I  246  (2  Bdm.  278). 

Tranaeript   from  Jnatiee'a   docket,    eytdence   greit- 


t 


it  from  the  docket-book  of  a  justice  of  the  peace. 
State,  subscribed  by  him,  and  authenticated,  by  a 
of  the  clerk  of  the  county  in  which  the  justice  resides, 
hand  and  official  seal,  to  the  effect,  that  the  person, 
ig  the  transcript,  was,  at  the  date  of  the  judgment 
mentioned,  a  justice  of  the  peace  of  that  county;  and 
clerk  is  acquainted  with  his  handwriting,  and  verily 
that  the  signature  to  the  transcript  is  genuine;  is  evi- 
'  any  matter  stated  in  the  transcript,  which  is  required 
to  be  entered  by  the  justice  in  his  docket-book. 
S«6  end  at7,  coneoUdated. 

[Ajn*d,  1877.]      Otber  proof  of  proceedings  before 

It. 

proceedings  in  an  action  brought,  or  a  special  proceeding 
tted,  before  a  justice  of  the  peace,  within  the  State,  may 
e  proved  by  the  oath  of  the  justice.  In  case  of  his  death 
pmce,  they  may  be  proved  by  the  original  muiutes  of  the 
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proceedings,  kept  by  him,  pursuant  to  law,  accompanied  ' 
proof  of  ht8  handwriting;  or  by  a  copy  of  the  minuteB,  a  won 
by  a  competent  witness,  as  having  been  compared  with  the  < 
inal  entries,  with  proof  that  those  entdes  were  in  the  handi 
ing  of  the  justice. 

2  R.  S.  269.   f  248. 

{  841.  [Am'dy  18£4,]  Ordinance*,  etc*,  of  cities,  villa 
etc. 

An  act,  ordinance,  resolution,  by-law,  rule  or  proceeding  o( 
common  council  of  a  city,  or  of  the  board  of  trustees  of  m 
corporated  village,  or  of  a  local  board  of  health  of  a  city,  1 
or  incorporated  village  or  of  a  board  of  supervisora,  withil 
state,  may  be  read  in  evidence,  either  from  a  cop7  thereof,  i 
tied  by  the  city  clerk,  village  clerk,  clerk  of  the  common  eoi 
clerk  or  secretary  of  the  local  board  of  health,  or  clerk  d 
board  of  supervisors;  or  from  a  volume  printed  by  authoill 
the  common  council  of  the  city,  or  the  Ijoard  of  trustees  of  th 
lag«  or  the  local  board  of  health  of  the  city,  town  or  yUlAi 
the  board  of  snpervisors.  1 

L.   1894,   ch.   208.  I 
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ARTICLES   THIRD. 

I 

^f  of  a  document,  remaining  in  a  court  or  public  office  of  the 
ftmted  States,  or  executed  or  rcwaining  wUhout  the  state, 

^  Jw?i**^  T^^^  ^f  ^*M,^.'  ar.otber  State,  etc. 
JB.  OopI«i  of  records  of  Dnltoil  States  court». 

.amptWe  2?uSn?e*  ""  ^^^  *"  d.partments  of  United  States   pre- 
W5.  Record  of  UU  of  saie.  etc..  of  vessels, 
m  anTpyance  of  land  without  llie  State. 
Stt'  Ef^".^***l***i  "t  ^^^^^  oi  coiJve.vance  of  land  without  the  State 

go.  Othw  ptvof. 
1  Proof  may   be  rebatted. 

O^h^p^i^^^  *"'  ~"'^'  °'  '^'®*«°  countries;  how  authenticated. 

Tbte  article  does  not  declane  effect  of  record  etc 
Public  records  In  New  York  county  '^^'^^  etc. 
Docmneats  from  foreign  countries;  how  authenticated. 

Printed  eople«  of  laws  of  another  State,  ete. 

^T}^J?^^'^^  ^  BUtute,  or  otkar  written  law,  of  another 
'  or  of  a  territory^  or  of  a  foreign  couutrv,  op  a  nrinted  eonv 
proclamation,  edict,  decree,  or  ordinanc^  by  tf  ^  evccu^^^^^ 
dt^^^'  contained  in  a  book  or  publication^  purpoS  or 
►  cnmi^f  ^"^a'  P"^V«»»^d  by  the  authority  t hi 'i^Xf,  or  proved 
LT^JS."*"*^,  ^'J^'^^iJ'  .««  eridence  of  the  exiHtiug  law,  in  the 
nrniH^r*"'*  ^^^'^*'2^'^'**  presumptive  evidence  of  the  statute, 
prodamation,  edict,  decree,  or  ordinance.  The  unwritten  oj^ 
r  m^'if  '^"^'^^^i  State,  or  of  a  territory,  or  of  a  foreign 
to^;tffJ  ^  proved,  as  a  fact  by  oral  evidence.  The  books 
g*rt.s  of  cases,  adjudged  in  the  courts  thereof,  must  also  be 
thw;?of  P'**'°™P^'^^  evidence  of  th«  unwritten  or  common 
ft«.,  i  426.  «8  amd  In  1809.  s*e,  al»o,  L.  1848,  ch.  812  (4  Bdm.  W3). 
te.  Copiea  of  records  of  United  State*  courts. 
ffiL'' o}^^  record,  or  any  other  proceeding,  of  a  court  of 
tmted  States,  is  evidopce.  when  certified  bV  the  clerk  r 
Jin  who.se  custody  it  is  required  by  law  to  be 
»«,  ch.  303,   8  1    (4  Edm.  Wl).  ,am'd.  -^    »"^   ^"  «^- 

U  aA"l^'    ^^l^'  if??'  J^'^'^    <^«»«^-   ot  docnmenf   on 
i«  aepartmeats  of  U.  S.  preMnmptlire  eTidenee. 

Kpy  of  a  record  or  other  paper,  remaining  in  a  department 
feirorernraent  of  the  United  States,  is  evidence,  when  e^?t  - 
■^  the  head,  or  acting  chief  officer,  for  the  time  being    of 

lepartment:  or  when  certified  by  the  officer  in  whose  charge 

.^""''"l,^**  *  «^f*^*^  2^fl'^  U'"t**d  States,  or  otherwise  fn 

Jnce  with  a  statute  of  the  United  States,  relating  to  certi- 

tfiie  same.     A  certificate  of  the  director  or  other  officer  in 

■  of  the  cen.sus  of  the. United  States,  attested  bv  the  secre- 

or  the  interior,    stating  the  population  of  any  part  of  the 

teL^S^^'  ^^-  ^>^'"^  P^^  result  of  said  census  otherwise  shall 

^^  as  prima  facie  evidence  of  such  facts.     The  record  of 

S^,2JI?"'^'ll*^?T'^f®f^£r.*"''^".""^'''"  t^^  diroction  of  the 
SL«nj^  of  the  United  States,  when  certified  by  the  officer 

Lk'n^S*"'*?'*^:  "^  •t?*'  P'^*!®  ,^***^''*^  ^'^^y  ^'<*''^  ^«ken  and  nro 
i  JtSS?*  C*^£  evidence  of  the  matters  of  fact  stnted  thvrein. 
'  record*  of  the    observation   of   the   weather   taken   at   the 
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proceedings,  kept  by  him,  pursuant  to  law,  accompanle 
proof  of  his  handwriting;  or  by  a  copy  of  the  minutes,  8w 
by  a  competent  witness,  as  having  been  compared  witii  tl 
inal  entries,  with  proof  that  those  entries  were  in  the  hm 
ing  of  the  justice. 

2  R.  S.  260,   I  248. 

S  941.  [Am'dy   18C4.]    OrdlnaiiceM,  «tG.y  of  ettle«»   ▼! 
etc. 

An  act,  ordinance,  resolution,  by-law,  rule  or  proceeding 
common  council  of  a  city,  or  of  the  board  of  trnstees  of 
corporated  village,  or  of  a  local  board  of  health  of  a  citj 
or  incorporated  village  or  of  a  board  of  supervisora,  wHl 
state,  may  be  read  in  evidence,  either  from  a  copp'  thereol 
fied  by  the  city  clerk,  village  clerk,  clerk  of  the  common  a 
clerk  or  secretary  of  the  local  board  of  health,  or  clerk 
board  of  8upei:viBor6;  or  from  a  volume  printed  by  antbf 
the  common  council  of  the  city,  or  the  board  of  tru8te<»8  of 
lag«  or  the  local  board  of  health  of  the  city,  town  or  viU 
the  board  of  supervisors. 

L.    1884,   ch.   2dt. 
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__  of  Ae  county,  to  the  effect  Hiat  the  person,  subscriUiu^  the 
Etificate  attached  to  the  traiiKeript,  was,  at  the  date  of  the 
ktemetit,  H  jo>ti<H?  of  the  peace  of  that  county;  and  that  the 
fenatare  thereto    is  in  bU  own  handwriting. 

The  jud^nieut  aud  other  proceedings,  and  the  justice's  authority 
Lfvndrr  tbe  jiidj^iueut,  may  also  he  proved,  by  the  prodactiou 
'the  do<*ket,  or  of  a  copy  of  the  judgment  or  other  proceedings; 
the  oral  testimony  of  the  justice,  to  the  truth  and  correct- 
thertM>f.    and    to  his  authority  to  render  the  judgments 

m<.   crh.  '43i»,    f   3. 

»1.    pjrcM»<    naa&x   be   rebutted. 

last   tliree   soetions  do  not  prevent  the  introdnction  of  evi- 
to  controvert  any  of  the  proof,  in  relation  to  the  validity 
jndgTiient   tberein  specified. 

14. 

,t62.    CovIeM    of  records  of  covrts  of  foreijKrn  oountrleai 
tttt]&«ntAe»tea. 

copy    of    a    recop<l,  or  other  judicial  proceedinjir,  of  a  court 
forei^jn   country,  is  evidence,  when  authenticated  as  foltows: 
By   the    attc»tati<>u  of  the  clerk  of  tlie  court,  with  the  mml 
coHFt  affixed,  or  of  the.  officer  in  whose  custody  the  record 
itly    kept,^  under  the  seal  of  his  office. 
_»y  a  eertificttJte  of  the  chief -judge  or  presiding  magistrate  of 
court,    to    the  effect,  that  the  person,  so  attesting  the  record, 
i  clerk    of  the  couit;  or  that  lie  is  the  otHcer,  in  wliose  cus- 
tlio  record  is  rtx]iiired  by  law  to  be  kept;  and  that  his  sig- 
to   ti&^e   attestation  is  genuine. 
^  By    tlw?    certificate,  under  the  great  or  principal  seal  of  the 
nernmeDt,     under    whose   authority    the   court   is    hcld^  of    the 
ttary    o£    State,   or  other  officer  having  the  custody  of  that 
to    tlie    eif<H*t,  that  the  court  is  duly  constituted,  specifying 
_-aTly  t"hc  nature  of  its  juris<liction:  and  that  the  signature  oc 
chief- jud^e  or  presiding  magistrate,  to  the  certificate  speci- 
in  the   last  subdivision,  is  genuine. 
2   R.    S.    396.   S  26  (2  Edm.  413),  am'd. 

MUr.    0«Jft«r   proof. 

copy    of    a   record,  or  other  judicial   proceeding,  of  a  court 
foreign    country,  attested  by  the  seal  of  the  court,  in  which 
lains^.   inn>*t  also  be  admitted  in  evidence,  upon  due  proof  of 
_,lk>^w-iiif?  facts: 

Tliat    tho    copy  offered   has  been  compared   by   the   witness 
the   ori^nal,  and  is  an  exact  transcript  of  the  whole  of  the 

Tliat   tlie  original  was,  when  the  copy  was  made,  in  the  cus- 
o£    tlie    clerk  of  the  court,   or  other  officer   legally   having 

r'^  re   of    it- 
Thnt   tlie  attestation  is  genuine. 


•    f  A.nn*d,   1877.]    Tbls  article  doen   not  declare   effect 

■Cotliiui?     *^    *^"''  article   is    to   be   construed,    as   declaring   the 
P<*t  of  a  record  or  other  judicial  proceeding  of  a  foreign  country, 
thenticatc*!.   «<>  as  to  be  evidence. 
L     i  2^»    la«t  claoac. 
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arseuai  iu  Central  park  uuder  the  directiou  of  the  meteoroluj 
and  astronomical  observatorv  of  the  city  of  New  York,  i 
duly  certitied  by  the  oUicial  in  charge  thereof,  or  his  de] 
.shall  be  pre8umptive  evidence  of  the  tacts  set  forth  therein, 
shall  be  received  in  evidence  on  the  trial  of  any  action  in  nH 
courts  of  this  state 

U  1846,  ch.  240.  5  1  U  Edm.  641).  amM  aDd  L.  1879«  cli.  290;  L.  18M 
99;  L.  19U7,  cb.  2&£.    In  effect  Alay  20,  1007. 

S  946.  Record  of  bill  of  Bale»  etc.,  of  vea«els. 

The  record  of  a  bill  of  sale,  mortgage,  hypotliecaiion,  or 
veyance  of  a  vessel,  belonging  to  a  port  or  place,  wUiiia 
United  States,  recorded  in  tlie  oUice  of  the  collector  of  curt 
where  the  vessel  is  registered  or  enrolled,  which  was  ackn 
edged  or  proved,  before  it  was  recorded,  in  like  manner  ( 
deed  to  be  recorded  within  the  State;  or  a  transcript  of  sHi 
iccord,  duly  certihed  by  the  collector;  is  evidence,  with  tb0 
effect  as  the  original. 
li.  1862,  ch.  251  (4  Edm.  646),  as  am'd  by  L.  1865.  ch.  512. 

§  940.  Oonreyaiice  of  land  fvltbout  tlie  Stat«. 

A  conveyance  of  real  property,  situated  without  the  State 
kuowledged  or  proved,  and  certiiiod,  in  like  manner  as  a  • 
to  be  recorded  within  the  county  wherein  it  is  offered  in  ovidi 
is  evidence,  without  further  proof  thei-^of,  as  if  it  i-elatinl  to 
property  situated  within  tlie  State.  A  conveyance  of  reall 
erty,  situated  within  another  state,  or  a  territory  of  the  Ui 
States,  which  has  lM»en  duly  authenticated,  according  to  the ' 
of  that  state  or  territory,  so  as  to  be  read  iu  evidence  id 
i*ourt8  thereof,  is  evidence  in  like  manner. 

1  a  S.  7G1.  fi  27  (1  Bdm.  712),  am'd. 

i 

9  947.  Exenapltllcation  of  reoord  of  eomreymnee  m€  1 

without  the   State. 

An  exemplification  of  the  record  of  a  conveyance  of  real  i 
erty  situated  without  the  State,  and  within  the  United  S4 
wluch  has  been  recorded  iti  the  stftte  or  territory,  where  the 
property  is  situated,  pursuant  to  the  laws  thereof,  when  c^ 
under  the  hand  and  seal  of  the  officer,  having  the  cnstody  oi 
rec<»r(l,  is,  if  the  original  cannot  be  produced,  presumiitive 
<l(Mice  of  the  conveyance,  anil  of  the  due  execution  thereof, 
AnalogouR  to  L.  1864,  oh.  311  (G  Edjn.  2M).  . 

^  948.  Traaaerlpt  of  docket^  etc.,  of  Jn«tlce  of  adjoti 
Ktnte. 

A  transcript  from  the  docket-book  of  a  justice  of  the  0 
within  an  adjoining  slate,  of  a  judgment  rendered  by  hll 
transcript  of  his  minutes  of  the  proc<»ed!ngs  in  the  caase,^ 
vi<ius  to  the  judgment;  or  of  an  executicm  issued  thereon;  i 
tlie  return  of  an  exe<'ution:  when  subscribed  by  the  jnatlcf*,' 
authenticated  as  prescribed  in  the  next  section,  is  pn^somi 
evidence  of  his  jurisdiction  in  the  cause,  and  of  the  idm 
shown  by  the  transcript. 
Fn>m  U  1886,  oh.  4.19,  9  1  H  Edm.  039). 

9  049.  Id.f  bo'w  aatkentlcated. 

Kuch  a  transcript  must  be  authenticated  by  a  certifieate  d 
justice,  annexed  thereto,  to  the  effect,  that  it  is  in  atl  rM| 
(rorroct.  and  that  ho  had  jurisdiction  of  the  cause;  and  ala 
a  certificate  of  the  clerk  or  prothonotary  of  the  county,  in  ti 
the  justice  reside<l  at  the  time  of  rendering  the  judgment,  n 
liis  hancl  and  seal  of  the  court  of  common  pleas,  or  other  co 
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TITIiE  V. 
Miscellaneous  provisions: 

Form  ot  certificate    to  eoides,   btc. 
C^rtUlcate    must    be  sealed. 
Qiuliflcation    of    last   section. 

ETidence,   in    acClona    for   recovery   of,    injnry   to,    ete,,    unoocapled 
lands  and  timber  thereon. 
I.  StirroRates.    clerks,   etc.,    to  search  flies,   and   to  certify,   etc. 
Safins  clau9>«. 

.  Form  of  certificate  to  coplcfi,  etc. 

a  transcript,  exemplification,  or  certified  copy  of  a  rec- 
'other  paper,  is  declared  by  law  to  be  evidence,  and  special 
^  is  not  made  for  the  form  of  the  certificate,  in  the  par- 
case,  the  person,  authorized  to  certify,  must  state,  in  hia 
te,  that  it  has  been  compared  by  him   with  the  original, 
t  it  is  a  correct  transcript  therefrom,  and  of  the  whole  of 
sinal. 
S.  409,  fi  59  (2   Edm.   420).   am'd. 

Certificate  maat  be  sealed. 

e  officer,  or  the  court,  body,  or  board,  in  whose  custody  an 

'  paper,  specified  in  the  last  section,  is  reciuircd  to  be,  by 

of  the  State,  or  of  another  smte,  nr  of  the  I'nited  States, 

a  territory  thereof,  or  of  a  foreign  country,  has,  pursuant 

lawg,  an  oflicial  seal,  the  certificate  must  be  attested  by 

^*il.    If  the  certificate  is  made  by  the  clerk  of  a   county, 

the  State,  it  must  be  attested  by  the  seal  of  the  county, 
remainder  of  |   69,    am'd. 

(Am'd,  187T.1      ^nallfleatlon  of  la  at  aeotion. 

last  section  does  not  require  the  seal  of  a  court  to  be 
to  a  certified  copy  of  an  order,  or  of  a  paper  filed  therein, 
made,  where  the  copy  is  used  in  the  same  court,  or  be- 
ta officer  thereof;  or,  in  the  suiireme  court,  where  it  is  used 
arcait  court,  or  a  court  of  oyer  and  terminer. 
IW.  with  the  addition  of  the  words  '*  or  a  court  of  oyer  and  termlnoi. 

[Added,  1S98$  am*d,  10OO.1     Evidence,  in  aetiona  for 
^ry  of,  Injary   to,  etc.,  unoccnpled   Innda  and   timber 

m. 

[ill  actioiLs  to  recover  the  possession  of,  or  otherwise  to  de- 
the  title  to,  or,  for  trespass  upon  or  injury  to  unoccupied 
timber,  trees  or  underwood  thereon,  except  an  action  in 
any  county  or  any  state  or  county  ofHcor,  board  or  com- 
»D  ia  a  party  defendant,  the  plaintiff  may  show  an  unbroken 
*>f  title  or  conveyance  of  the  land  to  himself  for  thirty  years 
preceding  the  commencement  of  the  action,  or  if  an  action 
[trespass,  next  preceding  the  commission  of  the  trespass  or 
f.  and  such  proof  shall  be  presumptive  evidence  of  owner- 
at  the  times   respectively,    of   the   commencement   of   such 
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action  or  commission  of  such  trespass  or  injury,  but  such 
suniption  may  be  rebutted  by  the  defendant  by  showingr  ot 
ship  of  said^  lands  at  the  times  respectively,  of  the  commence 
of  said  action  or  the  commission  of  said  trespass  or  injur 
some  person  other  than  the  plaintiff. 

L.  18M.  ch.  38;  L.  1906.  ch.  SO0.    In  effect  Sect.  1. 1906. 

8  961.  Snrroffates,  clerics,  etc.,  to  aearoli  files,  a» 
certify,  etc. 

A  surrogate,  county  clerk,  register,  clerk  of  a  court,  or  * 
person,  having  the  custody  of  the  records  or  other  imperi 
public  office,  within  the  State,  must,  upon  request,  and  npoj 
ment  of,  or  offer  to  pay,  the  fees  allowed  by  law,  or,  if  no 
are  expressly  allowed  by  law,  fees  at  the  rate  allowed  to  a  a 
clerk  for  a  similar  service,  diligently  search  the  files,  pi 
records,  and  dockets  in  his  office;  and  either  make  one  or; 
transcripts  therefrom,  and  certify  to  the  correctness  therecl 
to  the  search,  or  certify  that  a  document  or  paper,  of  ^v^bM 
custody  legally  belongs  to  him.  cannot  be  foand.  If  he  rd 
or  unreasonably  neglects  or  delays,  to  make  such  a  search* 
furnish  such  a  transcript  or  certificate,  or  makes  a  false  o 
cate,  he  is  guilty  of  a  misdemeanor. 

L.  1847,  ch.  470.  f  40  (4  Bdm.  688).  ftm'd.    Bee  ante,  |  921. 

§  OOX.    Savlnar  clause. 

Nothing  in  title  fourth  of  this  chapter  prevents  the  prooC 
fact,  act,  record,  proceeding,  document,  or  other  paper  or  wl( 
according  to  the  rules  of  the  common  law,  or  by  any  other' 
petent  proof. 

2  R,  8.  397,  part  of  i  28  (2  Bdm.  413).  and  L.  1846,  ch.  240.  |  2  (4 
•4). 
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CHAP  PER  X. 
Trials ;  Including  Jurors  and  Juries. 

L   THali  G«BeTAll7 ;  ImelndlBt  IxcepUoaa  tBd  MotioM  r»r  a  New 
Trial. 

IL-TH  lis  irtikomt  a  Jmrj . 

:IIL— TrlAl  Jwron,  Sxr«^  tAll«w-T«rk  Mid  KIsyi  r«iiiitlu«;  Hod^vf 
8etoctlBV  TiMB,  aadof  Proevrisg  Theii-  Aitendaacv. 

IT.— Triftl  Jurors  la  new-  lOrk  and  Ktnvti  f  oantle*  (  Mode  of  flrlecttiif 
Tkem,  and  of  Procnrlag  Their  Attendane«. 

T.  -Trial  \ij  Jary. 

'  TL— HlMoUaaeoas  Protiilons;  Ineladlng  ThoM  Bel  allay  to  Bmbraeor  j» 
aad  Other  Aets  of  Miscoadaet, 

TITLB  I. 

generally ;  includiii^  exceptions  and  motion  for  a  new 

triaL 


L  bnea,  oAd  the  mode  of  trial  thereof. 

2.  Tlie   place   of   trial. 

t»  SKceptSooa.  caae,  and  motloa  tor  a  new  trial. 

▲RTICI^B    FIRST. 

Ames,  and  the  mode  of  trial  thereof. 

I 

\  9SL  Isnea  defined;  differont  klnda  of  lasaea. 

MM.  When   Uauea  of  law  arise;   when  1r8ih>8  of  fact  arise. 

MS.  Imaca  to  b<*  Judioinllj  examtiKHl  by  a  trial. 
'  Ml  Ordrr  oi  trial,  where  Uauca  of  law  aod  of  fact  arise  lo  the  same 

action. 
I  Mi7.  But  court  may  direct  tho  ordor,   i>tc.,  of  dlapoditloo  of  the  Imuos. 
L  KB.  What   ItfMuee  of  fact  arc  triable  by  a  Jury. 

•W.  What   Issues   aro  triable  by   tho   court. 
I  ttO.  Order  for  trial  by  jury,  of  specific  questtons  of  fact,  when  of  right. 

m.  Id.;  when  discretionary. 
I  172.  Trial  of  the  remainder  of  the  Issues. 

RX  Separate   trial  of  one  or  more  Issues. 

W4.  Coonterrlatm  to  be  doomed  an  action,  within  the  foregoing  sections. 

175.  Immsterlal   lasues  need  not  be  trlod. 

KB.  What  Issues  to  be  tried  before  one  Judge;  regulation  of  trial  In  the 
snpreme  court. 
I  in.  Notice  ot  trial  and  note  of  issne.    Gslondar  to  be  prepared. 

t7&  Issoes  how   arranged.    Order  of  disposition   at  a  Jury  term. 
,  T».  Id.;  wh(>n  a  jury  does  not  attend. 

KS.  Ritber  party  may  bring  Issue  to  trial. 

981.  Wliat  papers  to  be  furnished  on  trial,  and  by  whom. 

M3.  iMiiieM    defined;  different  klnda   of  Issnea. 

*e  tssaes,  treated  of  in  this  chapter,  are  those  only  which  are 

•ented  by  the  plendinffs.    An  issue  arises  where  a  fact,  or  a 

frlnsion  of  law,  is  maintained  by  one  i)arty,  and  controverted 

the  other.    Issues  are  of  two  kinds: 

•  Of  law:  and 

^  Of  fact 

«^  Hoe.  I  »«8.  a«-d  ^^ 
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fiction  or  commission  of  such  trespass  or  injury,  but  su 
sumption  may  be  rebutted  by  the  defendant  by  showiui? 
ship  of  said^  lands  at  the  times  respectively,  of  the  commei 
of  said  action  or  the  commission  of  said  trespass  or  in. 
some  person  other  than  the  plaintiff. 
L.  1896.  ch.  32;  L.  1906,  ch.  fi09.    In  effect  Sect.  1. 1906. 

8  961.  Snrroffatea,  olerlca,  etc.,  to  Meareh  flies,  i 
eertify,  etc. 

A  surrogate,  county  clerk,  register,  clerk  of  a  court,  < 
person,  having  the  custody  of  the  records  or  other  papt 
public  office,  within  the  State,  must,  upon  request,  and  og 
ment  of,  or  offer  to  pay,  the  fees  allowed  by  law,  or,  if 
are  expressly  allowed  by  law,  fees  at  the  rate  allowed  to  a 
clerk  for  a  similar  service,  diligently  search  the  files, 
records,  and  dockets  in  his  office;  and  either  make  one  ( 
transcripts  therefrom,  and  certify  to  the  correctness  then 
to  the  search,  or  certify  that  a  document  or  paper,  nf  wl 
custody  legally  belongs  to  him.  cannot  be  found.  If  he  i 
or  unreasonably  neglects  or  delays,  to  make  such  a  seard 
furnish  such  a  transcript  or  certificate,  or  makes  a  false 
cate,  he  is  guilty  of  a  misdemeanor. 

L.  1847,  ch.  470.  i  40  (4  Bdm.  088).  amM.    Seo  ante.  |  9fib. 

§  OOX.    Saving  clause. 

Nothing  in  title  fourth  of  this  chapter  prevents  the  pro 
fact,  act,  record,  proceeding,  document,  or  other  paper  or  1 
according  to  the  rules  of  the  common  law,  or  by  any  othi 
petent  proof. 

2  R.  8.  897,  part  of  i  28  (2  Bdm.  418).  and  L.  1848,  Ch.  240.  |  S 
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by  a  jury  is  not  expressly  mnde  by  law,  must  be  tried  by  the 
c«>art,  unless  a   reftreiu'e  or  a  jury  trial  !♦<  directed. 
C0.  Ptoc..  portions  of  SS  2ft3  and  254.    See  Rule  40. 

9  970.  (Am*a,    18D2.1    Order  for   trial   by   Jury,   of  upeclllc 
ineatloiMs  of  faet,  iivlft«n  of  rtfrltt. 

I  Where  a  party  is  entitled  by  the  constitution,  or  by  express  pro- 
nsioD  of  Iaw«  to  a  trial  by  a  jury,  of  one  or  moi'o  ismies  of  fact, 
B  an  action  not  specified  in  section  nine  hundred  and  sixty-eight 

"  this  act,  he  may  apply,  upon  notice,  to  the  court  for  an  order, 
'ting  all  the  questions  arising  upon  those  issues,  to  be  dis- 
cUy  and  plainly  stated  for  trial  accordingly.  •  Upon  the  hear- 
of  the  application,  the  court  must  cnu.se  the  issues,  to  the 
^1  of  whieb  by  a  jury  tiie  party  is  entitled,  to  be  distinctly  ami 
'unly  stated.      The  subsequent    proceedings   are    the    same,    as 
^re  quentions  arising  upon  the  issues,  are  stated  for  trial  by  a 
r,  in  a  case  wliere  neither  party  cnn,  as  of  right,  require  such 
itrial;  except  that  the  finding  of  the  jury  upon  such  questions  so 
led.  is  conclusive  in  the  action  unless  the  verdict  is  set  aside, 
1  new  trial  is  granted. 
L  1892,  ch.  188.     See  Role  31. 

h  Vn.  rAm'dy    1877.}    Id.;  wben  dlncretlonary. 

[  In  an  action,  "where  a  party  is  not  entitled,  as  of  right,  to  a  trial 
m  a  jury,  the  court  may,  in  its  discretion,  upon  the  application 

II  either  party,  or  without  application,  direct  that  pne  or  more 
pestions  of  fact,  arising  upon  the  issues,  be  tried  by  a  jury,  and 
fcy  cause  thoso  questions  to  be  distinctly  and  plainly  stated  for 
kial  accordingly. 

E|  072.   [Aiii*cl,  1877.1    Trial  of  the  remainder  of  the  Issnen. 

L  If  the  questions,  directed  to  be  tried  by  a  jury,  as  pi*escribed  in 

pe  last  two  sections,  do  not  eirbraco  all  the  issues  or  fact  in  the 

irtion,  the  remaining  issues  of  fact  must  be  tried  by  the  court,  or 

if  a  referee. 
Mvtltote  for  part  of  Ot>.  Proc.  S  294. 

I  973.    [Added,     1007.]     Separate     trial     of    one    or    more 


Mes 

[The 


The  court  in  its  discretion  may  order  one  or  more  issues  to  be 
ftpurately  tried  prior  to  any  trial  of  the  other  issues  in  the  case. 
r  L  J907,  'ch.    526.    In   effect  Sept.    1,   1907. 

[l  974.  IAm*d,  1877.1  Counterclaim  to  be  deemed  an 
Htion,   ^rltliln    the   forefroiiiflr   sections. 

f  Where  the  defendant  interposes  a  counterclaim,  and  thereupon 
jlBnands  an  affirmative  judgment  against  the  pl.iintilT,  the  mode 
if  trial  of  an  issue  of  fact,  arising  thereupon,  is  the  same,  as  if 
I  arose  in  an  action,  brought  by  the  defendant,  against  the  plain- 
pff,  for  the  cause  of  action  stated  in  the  counterclaim,  and  de- 
pttnding  the  same  judgment. 

I  I  975.  Immaterial   Issnes   need   not  be   tried. 

Xn  issue,  the  disposition  of  which  is  not  necessary  to  enable 
flie  court  to  render  the  appropriate  judgment,  is  not  required  to 
|k  tried. 

f  970.  [Am*d,  189S,  1900.]  What  Issnes  to  he  tried  before 
^ae  indices  refpu-lation  of  trial  in   the  snpreuie   court. 

An  issue  of  law.  or  an  issue  of  fact,  triable  by  a  jury  or  by 
ihe  court,  must  he  tried  at  a  term  held  i>y  one  judge  only. 
I»  the  supreme  court,  an  issue  of  fact  triable  by  jury  must  be 
Wed  at  a  trial  term  thereof,  and  an  issue  of  fact  triable  by  the 
pourt  may  he  tried  at  a  trial  term  or  a  special  term  of  the  supreme 
cwirt  as  prescribed  in  the  general  rules  of  practice.     Except  in 
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§§  964-69  ISSUES.  c.  10,  t. 

9  004.    "When   iMsnea   of  la^r  arise |  ^Then  isMwea    «»f 
arise. 

An  issue  of  law  arises  only  upon  a  demnrrer.  An  issue  ai 
arises,  in  either  of  the  following  cases: 

1.  Upon  a  denial,  contained  in  the  answer,  of  a  material 
gation  of  the  complaint;  or  upon  an  allegation,  contained  i 
answer,  that  the  defendant  has  not  sufficient  knowledge  or  I 
mation  to  form  a  belief,  with  respect  to  a  material  alleirati* 
the  complaint. 

2.  Upon  a  similar  denial  or  allegation,  contained  in  tlie  i 
with  respect  to  a  material  allegation  of  the  answer. 

3.  Upon  a  material  allegation  of  new  matter,  contained  i: 
answer,  not  requiring  a  reply;  unless  an  issue  of  law  i«  j 
thereupon. 

4.  Upon  a  material  allegation  of  new  matter,  contained  i 
reply;  unless  an  issue  of  law  is  joined  thereupon. 

Batatltate  for  €o.  Proc.,  f|  240  and  2R0. 

§  066.  [Am'd,  1870.]  Issues  to  be  Judicially  ^rxMum 
by  a   trial. 

An  issue,  either  of  law  or  of  fact,  must  be  tried  as  presc 
in  this  chapter,  unless  it  is  disposed  of  as  prescribed  u  chi 

sixth  of  this  act. 
Substitute  for  Co.  Proc.,   $  252. 

S  OG6.  [Am'dy  1877.]  Order  of  trial,  where  Issues  of 
and  of  fact  arise  In  tbe  same  action. 

Where  an  issue  of  law  and  an  issue  of  fact  arise  in  one  at 
the  issue  of  law  must  be  first  disposed  of,  except  as  otherwise 
scribed  in  the  next  section. 

Sabctltute  for  Oo.  Proc.,   I  251. 

S  007.  [Am*d,  1877.]  But  court  may  direct  tlbe  oi 
etc.,  of  disposition  of  the   Issues. 

A  separnto  trial,  between  the  plaintiff  and  one  or  mon 
fendants,  of  some  or  all  of  the  issues  of  fact,  or  one  trial  of  \ 
or  all  of  the  Issues  of  law,  or  a  change  in  the  order  of  dli 
tion  of  the  issues,  may  be  directed  by  the  court,  in  its  discrc 
Such  a  direction  may  be  given,  in  an  order,  made  upon  notice 
except  where  an  application  for  such  an  order  has  been  deni< 
may  be  given,  by  the  judge  holding  the  term,  where  those  U 
are  regularly  upon  the  calendar  for  trial,  either  with  or  wH 
the  entry  of  an  order. 

Includes  part  of  Co.  Proc.,  S  251.  ■"<!  P^^'t  of  8  258. 

9  0<i8.  [Ani*d,  1877.]  What  Issues  of  fact  are  trtabi4 
a  Jury. 

In  each  of  the  following  actions,  an  issue  of  fact  must  be 
by  a  jury  unless  a  jury  trinl  is  waived,  or  a  reference  is  diro 

1.  An  action  in  which  the  complaint  demands  judc^ment  1 
sum  of  money  only. 

2.  An  action  of  ejectment;  for  dower;  for  waste;  for  a  niuH 
or  to  rocover  a  chattel. 

SnbRtitute  for  Co.   Proc,    S  253. 

9  OOO.    What  Issues  are  triable  by  the  court. 

An  issue  of  law,  in  any  action,  and  an  issue  of  fact,  in  an  ac 
not  specified  in  the  last  section,  or  wherein  provisioD  for  a 
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I  861«    'Wlftat   payer*  to  Ibe  fnrnished   on   trial,  and   by 


W]ia«  the  issue  is  broaght  to  trial  by  the  plaiDtiff,  he  must 
famish  the  coart  with  copies  of  the  summons  and  pleadings,  and 
of  the  offer,  if  any  has  been  made.  Where  the  issue  is^  bjTought 
Is  trial  bj  the  defendant,  and  tlie  plaintiff  does  not  furnish  those 
pspeis,  they  mast  be  furnished  by  the  defendant. 
G».  Proe.,  i  TSQ,   am'd.    8ce  Bui*  19. 


r 


' 


§§977-80  MODE   OF  TRIAL.  e.lO,t.l,fl 

the  first  and  second  judicial  districts  an  issue  o£  law   may 
brought  on  and  tried  at  any  term  of  court  as  a  contested  lucitU 
L.  1805,  cl).  046;  L.  1900,  cb.  5U0.    In  effect  Sept.  U  IMO. 

S  »77.  [Am'd,  1877,  18H:2,  18MS  1H9H,  1809^  lfMI3»  IM 
1907.J  Notice  of  trial  and  note  of  iMiae.  Cmleadov  C*  1 
prepared. 

At  any  time  after  the  joinder  of  issue,  and  at  least  foiirtc 
days  before  the  comuieucemeut  of  the  tvrm»  either  party  m 
serve  a  notice  of  trial.  The  party  serving;  the  notice  must  i 
with  the  clerk  a  note  of  issue,  slating  the  title  of  the  action,  t 
names  of  the  attorneys,  the  time  when  the  last  pleading'  w 
served,  the  nature  of  the  issue,  whether  of  fact  or  of  law;  ai 
if  an  issue  of  fact,  whether  it  is  triable  by  jury,  or  by  the  eov: 
without  a  jury,  and  the  particular  nature  of  the  same  and  t: 
object  of  the  action.  The  note  of  issue  must  be  filed  at  lei 
twelve  days  before  the  commencement  of  the  term.  The  cle 
must  thereupon  enter  the  cause  upon  the  calendar  accordins* 
the  date  of  issue.  The  clerk  must  prei>are  the  calendar  m 
nave  the  necessary  copies  ready  for  distribution  at  least  0 
days  before  the  coninienceuient  of  the  term.  The  appellate  di^ 
sion  of  each  department  may  provi<le  by  rule  for  the  manner 
makinj;  up  calendars  in  each  county  embraced  within  the  d^Mi 
ment;  and  for  the  classification  for  the  purposes  of  trial,  of  f 
tions  placed  upon  such  calendars;  and  may  also  provide  for  t 
making  up  of  two  or  more  calendars  within  sucn  classificatH 
In  the  counties  of  New  York,  Kings,  Queens,  Richmond,  Albai 
Erie,  Monroe,  Onondaga,  Schenectady  and  Westchester,^  where 
party  has  served  a  notice  of  trial,  and  filed  a  note  of  issue,  I 
a  term  at  which  fho  case  is  not  tried,  it  is  not  necc^Jsary  for  lii 
to  serve  a  new  notice  of  trial,  or  file  a  new  note  of  issue,  for 
succeeding  term;  and  the  action  must  remain  on  the  calend 
until  it  is  disposed  of. 

Co.  Proc,  part  of  5  ?r»0.  as  am'd  by  L.  1876.  oh.  431.  5  9;  K  l«»6t  ch.  S 
L.  1SJ>S,  oh.  70:  L.  tS90.  oh.  18;  L.  1903,  ch,  51;  L.  1904,  ch.  474;  I^  If 
cU.   211.     In  effeot  .Tuly   1,   3007. 

S  078.  rAm*d,  1S77.1  iHniieii  how  arraniired.  Order  a#  d| 
poaitloB  at  a  Jury  ternt. 

The  issues  on  the  calendar  must  be  arranged  by  the  <Jerk 
the  following  order: 

1.  lH.Hues  of  fact. 

?.,  Issues  of  law. 

Wliere  a  jury  is  in  attendance,  the  issues  must  be  disposed 
in  the  same  order;  unless,  for  the  convenience  of  parties,  or  t 
dispatch  of  business,  the  .iudge  holding  the  term  otherwise  direci 
Subatltutc  for  Co.  Proc,  S  257;  ara'ts. 

I  970.  Id.f  ivltea  a  Jury  tloes  not  attend. 

Where  a  jury  is  not  in  attendance,  issues  of  law  hare  a  prefc 

ence  over  issues  of  fact;  unless  the  judge  holding  the  term  oth< 

wise  directs. 
{?»M'  oonclndliiR  sontonoe  Co.  Proc,   5  255. 

S  080.  [AmM,  1877.1  Either  party  may  hrlnnr  Issue  to  tria 

Either  partv  who  has  served  the  notice,  may  bring  the  is!«ue 
trial:  and,  in  the  absence  of  the  adverse  partv.  unless  the  5«<1l 
holding  the  term,  for  good  cause,  otherwise  directs,  may  pro<^ 
with  the  cause,  and  take  a  dismissal  of  the  complaint,  or  n  ▼« 
diet,  decision,  or  judgment,  as  the  case  requires.  An  innuest,  f 
want  of  an  affidavit  of  merits,  cannot  be  taken  where  the  ans^w^ 

is  veHfied.  _  .    ^ 

Cl.   IVoo.,   §  rr>.«,  HinM;  T*  187C,  rh    431,  S  10.    Soe  Ral«  ». 
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981.    'Wlftat   impev*  to  Ibe  fnrnislied   ob   trial,  and   by 

tbe  issue  is  broaght  to  trial  by  the  plaintiff,  he  must 
the  court  with  copies  of  the  summons  and  plead  in  jtb.  and 
offer,  if  any  has  been  made.    Where  the  issue  is  bjTousrht 
by  tbe  defendant,  and  the  plaintiff  does  not  furnish  those 
they  must  be  furnished  by  the  defendant. 
Fne..   i  250,   aiB'd.   8ce   Bui*   19. 


982-84  PliACB  OF  TRIAL.  c.  10, 1. 1.  a.  % 

ARTICIiB  flffiOOND. 

The  place  of  trial. 

Bee.  &82,  Certain  actions  to  be  tried,  where  the  subject  thereof  is  sitoated. 
083.  Other  actions,  where  the  canse  thereof  arose. 
984.  Other  actions,  according  to  the  restdenee  of  the  parties. 
885.  Place  of  trial,  if  pn^^r  county  not  deaixnated. 
086.  Defendant  may  demand  change;   proceedings  thereupon. 

987.  When  court  may  change  the  place  of  trtal. 

988.  Effect  of  changing  the  place  of  trial. 
980.  Effect  of  order  changing  place  of  trial. 
Ao.  Issues  of  law,   where  triable. 

091.  This  article  applicable  only  to  the  supreme  court. 

S  082.  Certain  Actions  to  be  tried,  Trhere  the  awbieet 
thereof  in  sltnated. 

Each  of  the  following  actions  mnst  be  tried  in  the  county, 
in  which  the  subject  of  the  action,  or  some  part  thereof,  is  situ- 
ated: an  action  of  ejectment;  for  the  partition  of  real  property; 
for  dower;  to  foreclose  a  mortgage  upon  real  property,  or  upon  a 
chattel  real;  to  compel  the  determination  of  a  claim  to  real  prop- 
erty; for  waste;  for  a  nuisance;  or  to  procure  a  judgment,  d&ect- 
ing  a  conveyance  of  real  property;  and  every  other  action  to  r«^ 
cover,  or  to  procure  a  judgment,  establishing,  determining,  defin- 
ing,  forfeiting,  annulling,  or  otherwise  affecting,  an  estate,  right, 
title,  lien,  or  other  interest,  in  real  property,  or  a  chattel  real. 
But  where  all  the  real  property,  to  which  the  action  relates,  is 
situated  without  the  State,  the  action  must  be  tried,  as  prescribed 
in  section  984  of  this  act. 

Substitute  for  part  of  Go.  Proc.,   f  123. 

§    063.     [Am*d,    1877.]       Other    actions,    where    the    canse 
thereof  aroiie. 

An  action,  for  either  of  the  following  causes,  must  be  tried  in 
the  county,  where  the  cause  of  action,  or  some  part  thereof,  arose: 

1.  To  recover  a  penalty  or  forfeiture,  imposed  by  statute,  ex- 
cept that,  where  the  offence,  for  which  it  is  imposed,  was  com- 
mitted on  a  lake,  river,  or  other  stream  of  water,  situated  in  two 
or  more  counties,  the  action  may  be  tried  in  any  county,  border- 
ing on  the  lake,  river,  or  stream,  and  opposite  to  the  place  where 
the  offence  was  committed.  But  in  an  action  where  the  people  of 
the  State  are  a  party  to  recover  a  penalty  for  trespass  upon  the 
lands  of  the  Forest  Preserve,  the  action  may  be  tried  in  a 
county   adjoining  the  county   where   the  cause  of  action  arose. 

Last   sentence    in   effect    Sept.    1,    1890,    L.    1800,    ch.    179. 

2.  Against  a  public  officer,  or  a  person  specially  appointed  to 
execute  his  duties,  for  an  act  done,  in  virtue  of  his  office,  or  for 
an  omission  to  perform  a  duty,  incident  to  his  office;  or  against  a 
person,  who,  by  the  command  or  in  the  aid  of  a  public  officer,  has 
done  any  thing  touching  his  duties. 

3.  To  recover  a  chattel  distrained,  or  damages  for  distraining 
a  chattel. 

S  084.  Other  actlonn,  accordlngr  to  the  residence  of  the 
parties. 

An  action,  not  specified  in  the  last  two  sections,  must  be  tried 
in  the  county,  In  which  one  of  the  parties  resided,  at  the  com- 
mencement thereof.  If  neither  of  the  parties  then  resided  in  the 
State,  it  may  be  tried  in  any  county,  which  the  plaintiff  dedg- 
nates,  for  that  purpose,  in  the  title  of  the  complaint. 
Oo.  Proc,  S  125. 


I 


tl,a.2  PLACE  OF  TRIAL.  §§  985-90 


1996.  Plaee  of  trial,  it  proper  coantjr  ikot  desl^Bated. 

If  the  coanty,  designated  in  the  complaint,  as  the  pJaee  of  trial, 

Kt  the  proper  county,  the  action  may  notwithstanding  be  tried 
in;  nnJess  the  place  of  trial  is  changed  to  the  proper  county, 
iHi  the  demand  of  the  defendant,  followed  by  the  consent  of  the 
pDtiff,  or  the  order  of  the  court. 

hNtJtote  for  Co.   Proc.,   pRit  of  §  120. 


•M.      Defendant    may   demand  changre;     proceedlnsrs 

lere  the  defendant  demands  that  the  action  be  tried  in  the 

?r  county,  his  attorney  must  serre  upon  the  plaintiff's  attor- 

with  the  answer,  or  before  service  of  the  answer,  a  written 

accordingly.       The   demand   must   specify   the   county, 

the  defendant  requires  the  action  to  be  tried.    If  the  plain- 

tattomey  does  not  serve  his  written  consent  to  the  change,  as 

by  the  defendant,  within  five  days  after  service  of  the 

I,  the  defendant's  attorney  may,   within  ten  days  there- 

,  serve  notice  of  a  motion  to  change  the  place  of  trial. 

Role  48. 

Wben  eonrt  may  clianflre  tbe  place  of  trial. 

court  may,  by  order,  change  the  place  of  trial,  in  either  of 
lowing  cases: 
^Tiere  the  county,  designated  for  that  purpose  in  the  com- 

is  not  the  proper  county. 
Where  there  is  reason  to  believe,  that  an  impartial  trial  can- 
be  had  in  the  proper  county. 

Where  the  convenience  of  witnesses,  and  the  ends  of  jus- 
will  be  promoted  by  the  change. 

Proc.,  part   of   S   126. 

[Am^d,    1877.]      ICirect    ox    chanarlng'   the    place    of 

fre  the  place  of  trial  is  changed  to  another  county,  the 
jaent  proceedings  shall  be  had  in  the  county  to  which  the 
is  made,   the  same  as  if  it  had  been  designated  in  the 
It,   as   the  place  of  trial:  except  as  otherwise   directed 
'court,  or  provided  by  the  written  consent  of  the  parties, 
^with  the  clerk.     And  the  clerk  of  the  county,  from  which  It 
anjred,  must  forthwith  deliver  to  the  clerk  of  the  county, 
''th  it  is  changed,  all  papers  filed  in  the  action,  and  certified 
of  all  minutes  and  entries  relating  thereto,   which  must 
1,  entered,  or  recorded,  as  the  case  requires,  in  the  office 
last  named  clerk. 
I  128,  last  senteDce,  am'd.   See  Rule  2. 

^■Hft.    [Am'd,   1877.]      £ffect   of  order  channrlnar  place  of 

order  to  change  the  place  of  trial  takes  effect,  upon  the 
thereof,  in  the  office  of  the  clerk  of  the  county,  from  which 
>tface  of  trial  is  changed.     But  for  the  purposes  of  the  place 
^ring  a  motion  to  set  it  aside,  or  an  appeal  therefrom,  the 
of  trial  is  deemed  unchanged. 

l^tMl.    tAm^dt   1879.]      Iminefi  of  la-w,  where  triable* 

a  iswie  of  law  may  be  tried  in  any  county  within  the  Judicial 
let  embracing  the  county  wherein  the  action  is  triaole;  but 
the  trial,  the  decision  and  all  other  papers  relating  to  the 

248 


§wi 


FLACB  OF  TRIAL. 


c.  10,  t.  1,  L 


trial  must  be  filed,  and  the  jndsment 'rendered  most  be  entered 
in  the  last  named  countj. 

jl    991.     TUa    artiele    applioable    only    to    tl^e    aia^reaj 
oonrt. 

This  article  is  applicable  to  an  action  in  the  supreme  coM 
onlj- 


R  10, 1 1,  a.  9  BXCEPTIONH.  §§  W2-W 

ARTIOliES  'THIRD. 

EaKtptionSf  case,  and  motions  for  a  new  MdL 

Sm.    ml   WliAt  mUngn  may  be  excepted  to« 
ISS.   Oectoion  of  Um  court  or  referee . 
MM.  Wben  and  how  exceptiona  mnj  be  taken,  after  doee  of  trial  by 

coart  er  referee. 
W6.  Id.,  darlnff  the  trial,   or  upon  trial  bj  inrjr. 

986.  Baling  excepted  to;   bow  reviewed. 

987.  Case,  when  necesaary;  how  made  aod  settled. 
986.  When  appeal, '  etc.,  may  be  heard  without  a  caae. 

890.  MotloD    for  new   trial   apoo  Jodge'a   minuteB;    appeal   from   order 
thereupon. 
!        ICOO.  ^lieii    and   how  ezoeptlona,    taken    upon   a    jury    trial,    heard    by 
the  appellate  dlriBlon. 

1001.  MeCVm  for  sew  trial  by  the  appellate  dlTision,  when  trial  was  by 

court  or  referee."  .    ^  _ 

1002.  When    motion    far   new   trial    to   be   made    at    special   term.    Re- 

•trictiona  thereupon.  ^  .        .      , 

1005.  Application  of  this  arUcle  to  trials  of  apedflc  queationa  by  Jury; 

special  proTlsions  applicable  thereto. 

1004.  Ifotion   for   new   hearing,    after   trial   of   specific    questions  by    a 

referee.  ^  .  , 

1006.  Pinal    Judgment,    etc.,    »ot    stayed,    by    motion   for   a    new  trial. 

Uotlon  may  be  heard  afterwards. 
1606.  Wben  exception  not  to  prejudice  motioa  for  now  trJal. 

1007.  Notes  of  stenographer  may  be  treated  as  minutes  of  the  jndge. 


I    f  MS.  Iiriutt  r«lliivs  mA.7  be  excepted  to* 

[  Ad  excf^ption  may  be  taken  to  the  ruling  of  the  court  or  of 
k  refert^,  upon  a  question  of  law,  arising  upon  the  trial  of  an 
pwue  of  fact.  Except  as  prescribed  in  section  1180  of  this  act, 
|tn  exception  cannot  be  taken  to  a  ruling,  upon  a  question  of 
jfact.  For  the  purposes  of  this  article,  a  trial  by  a  jury  is 
jKgarded  as  continuiner*  until  the  verdict  is  rendered. 

I  MS.  [Added,  1903.]    DeelnioB  of  the  court  or  referee. 

Upon  the  trial  of  nn  issue  of  fact  by  a  referee  or  by  a  court 
without  a  jury,  a  finding  of  fact  without  any  evidence  tending 
to  8U.stain  it,  is  a  ruling  upon  a  qnestion  of  law  within  the 
Ufaning  of  the  last  section.  The  appellate  division  of  the  su- 
ipreme  court, shall,  on  appeal  from  a  judgment  entered  on  the 
feport  of  a  referee,  or  the  decision  of  a  court  on  such  trial, 
reTtew  all  questions  of  fact  and  of  law,  and  may  either  modify 
or  affirm  the  judgment  or  order  appealed  from,  award  a  new 
trial,  or  grant  to  either  party  the  judgment  which  the  facts 
warrant. 

h.  19(13,  ch.  85.   See  8  1022. 


I  084.  IVlfteit  bmA  homr  exeeptions  nmy  be  taJcen,  after 
elosc  of  trial  by  eoart  or  referee. 

UUere  an  issue  of  fact  is  tried  by  a  referee,  or  by  the  court, 
without  a  jury,  an  exception  to  a  ruling,  upon  a  question  of  law, 
made  after  the  cause  is  finally  submitted  must  be  taken,  by 
fiHng  a  notice  of  the  exception  in  the  clerk's  office,  and  serving 
a  copy  thereof  upon  the  attorney  for  the  adverse  party.  The 
exception  may  be  so  taken,  at  any  time  before  the  expiration  of 
ten  days  after  service,  upon  the  attorney  for  the  exceptant,  of  a 
copy  of  the  decision  of  the  court,  or  report  of  the  referee,  and  a 
written  notice  of  the  entry  of  judgment  thereupon.  If  the  notice 
of  exception  is  filed  before  the  entry  of  final  judgment,  it  must 
be  inserted  in  the  judgment-roll;  if  afterwards,  it  must  be  an- 
uexed  to  the  judgment-roll.    In  either  case,  it  constitutes  a  part 
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of  the  papers,  upon  which  aa  appeal  from  the  judgment  must  be 
heard.  ! 

Parts  of  Co.  Proc,  §$  268  and  272,  modifled  and  am'd.    See  |  908. 


S  995.  Id.)  during:  the  trial,  or  upon  trial  by  Jury. 

In  any  other  case,  an  exception  must  be  taken,  at  the  time! 
when  the  ruling  is  made,  unless  it  is  taken  to  the  charge  piren 
to  the  jury;  in  which  case,  it  must  be  taken  before  the  jury  have 
rendered  their  verdict.  It  must,  at  the  time  when  it  is  taken,' 
be  reduced  to  writing  by  the  exceptant,  or  entered  in  the  minutes.^ 

From  2  R.  S.  422,  §  73,  aod  id.,  §  74,  as  modified  by  Co.  Proc.,  g  264>  am'd. 

S  906.  RullnfiT  excepted  to;  I&otv  revlevred. 

A  ruling,  to  which  an  exception  is  taken,  aa  prescribe  in  th< 
last  four  sections,  can  be  reviewed  only  upon  an  appeal  from  the 
judgment,  rendered  after  the  trial;  except  in  a  case,  where  it  iaj 
expressly  prescribed  by  law,  t'lat  a  motion  for  a  new^  trial  may; 
be  made  thereupon. 


§   OOT.    [Am'd,   1896.]      Ca«e»  TThen   neoesMurir;   Hoysv 
and  nettled. 

When  a  party  intends  to  appeal  from  a  judgment,   rendered 
after  the  trial  of  an  issue  of  fact,  or  to  move  for  a  new  trial  of 
such  an  issue,  he  must,  except  aa  otherwise  prescribed  by   law,; 
make  a  case,  and  procure  the  same  to  be  settled  and  signed,  by! 
the  judge,  justice  or  the  neferee,  by  or  before  whom  the  action^ 
was  tried,  as  prescribed  in  the  general  rules  of  practice;  or,  in] 
a  case  of  the  death  or  disability  of  the  judge,  justice  or  referee,] 
in  such  manner  as  the  court  directs.    The  case  must  contain  so] 
much  of  the  evidence,  and  other  proceedings  upon  the  trial,  as 
is  material  to  the  questions  to  be  raised  thereby,  and  also  the 
exceptioBR  taken  by  the  party  making  the  case;  (and  in  a   cas«: 
where  a  special  question  ia  submitted  to  the  jury,  or  the  jury^ 
have  assessed  damages,  such  exceptions  taken  by  any  party  to, 
the   action    as   shall    be   necessary'    to    determine    whether    there' 
should  be  a  new  trial  in  case  the  judgment  should  be  reversetiU 
If  it  afterwards  becomes  necessary  to  separate  the  exceptions*  | 
the  separation  may  be  made,  and  the  exceptions  mdy  be  stated, 
with    so    much    of   the    evidence    and   other    proceedings,    as    is 
material  to  the   questions  raised   by  them,  in  a  case,   preparet] 
nnd  settled,  as  directed  in  the  general  rules  of  practice;    or  ia 
the   absence   of  directions   therein,    by  the    court,    upon  motion. 
It  is  not  necessary  to  state,  in  a  case,  that  a  finding  iipon  the 
facts,   or  a  ruling  upon  the  law,   was  made,  where  the  finding 
or  ruling  appears  In  a  referee's  report,  or  in  the  decision  of  the 
court,  upon  a  trial  by  the  court,  without  a  jury. 

Substltutod  fnr  part  of  Co.  Proc,  §§  204  and  2C8,  and  of  S  272,  with  amend* 
monts;  L.  1805,  cb.  940. 


I  008.  "Wlien  appeal,'  ete.,  may  be  heard  vrltbovt  a  ci 

It  is  not  necessary  to  make  a  case,  for  the  purpose  of  moTinie 
for  a  new  trial,  upon  the  minutes  of  the  judge,  who  presided 
at  a  trial  by  a  jury:  or  upon  an  allegation  of  irregularity,  or 
surprise;  or  where  a  party  intends  to  appeal  from  a  judfnnent 
entered  upon  a  referee's  report,  or  a  decision  of  the  court  upon 
a  trial,  without  a  jnry,  and  to  rely  only  uiX)n  exceptions,  taken 
na  prescribed  in  section  994  of  this  act. 
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or  after  the  hearing  of  the  exception;  or,  in  the  discretion 
eoart  before  which  the  exception  is  heard,  at  the  time 
hearing. 

8.  432,  I  76  <2  Edm.  440),  am'd. 


lOOn   r^Mi'd,    1883   and    1884.]      Notes    of   BteAOffraplier 
be  tr««t««l  ttu  mlnateM  of  tbe  Judgre* 

notes  of  an  official  stenographer  or  assistant-stenographer, 
at  a  trial,    when  written  oat  at  length,  may  be  treated,  in 
cretion    of  the  judge,  as  the  minutes  of  the  judge  upon 
il,  for  the  purposes  of  this  article.    When,  by  provision  of 
justice  of  the  supreme  court  of  this  State,  by  his  order, 
duly   entered  in  a  county  clerk*s  office  in  the  judicial 
of    said     jnstice^  apportions    the    stenographer's    salary 
the  several  counties  of  said  judicial  district,  or  requires 
[tion   of  any  stenographic  notes  taken  in  said  judicial 
no  notice  of  the  application  for  said  order  shall  be  ad- 
necessary  upon  any  board  of  supervisors  in  said  judicial 
and    the    Ha'bility    for   compensation    for   such    services 
deemed  fixed  upon  the  performance  of  the  work. 
S3-S7.  ante. 
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at  a  special  term  held  by  another  judge;  unless  the  judire 
presided  at  the  trial,  is  dead,  or  his  term  of  office  has  exri 
or  he  IS  disqualified  for  any  reason,  or  he  specially  directs 
motion  to  be  heard  before  another  judge.  And  a  trial  b 
referee  cannot  be  reviewed,  by  a  motion  for  a  new  trial,  fom 
upon  such  an  allegation,  except  in  a  case  specified  in  the 
section. 

}  10O3.  [Am'd,  1805.1  Application  of  tlila  article  «o  tw^ 
of  Mpcolflc  qaeatlona  by  Jnryj  iipecfal  provUloma  «»nij 
wie  tliereto.  ^^mpmm 

The  provisions  of  this  article,  relating  to  the  proceedizifn 
review  a  trial  by  a  jury,  are  applicable  to  the  trial,  by  a  i 
of  one  or  more  specific  questions  of  fact,  arising  upon  the  urn 
m  an  action  tnable  by  the  court.  But,  except  in  a  case  snS 
in  section  0<0  of  this  act,  a  new  trial  may  be  granted,  as  to« 
of  the  questions  so  tri^d,  and  refused  as  to  the  others-  and 
error,  in  the  admission  or  exclusion  of  evidence,  or  in  anv  Z 
ruling  or  direction  of  the  judge,  upon  the  trial,  mav.  In  the^ 
cretion  of  the  court  which  reviews  it,  be  disregn'rded,  it  i 
court  is  of  opinion  that  substantial  justice  does  not  requit^  i 
a  now  trial  should  be  granted.  Where  the  judge,  who  orej 
at  the  trial,  neither  entertains  a  motion  for  a  new  tHaL 
directs  exceptions,  taken  at  the  trial,  to  be  heard  at  a  torn 
the  appellate  division  of  the  supreme  court,  a  motion  for  a  i 
trial  can  be  mad.e  only  at  the  term,  where  the  motion  tor  i 
judgment  is  made,  or  the  remaining  issues  of  fact  are  trltni 
the  case  requires.  •-'^*«^i« 

L.  1805,  ch.  046.    See  ante,  §  990. 

In  an  action  tnable  by  the  court,  where  a  reference  has  fa 
made,  to  report  upon  one  or  more  specific  questions  of  ft 
involved  in  the  issue,  a  motion  for  a  new  hearing  may  be  i» 
at  a  special  term,  at  any  time  before  the  hearing  of  a  mot 
f()r  tmal  judgment,  or  the  trial  of  tbe  remaining  issues  of  ft 
The  motion  must  be  made  upon  affidavits,  unless  the  court: 
a  judge  thereof,  directs  a  case  to  be  prepared  and  settied. 

§  1005.  Final  Jndvmeiit,  etc.,   not  stayed,  by  M^ttoA    i 
"•  "^w  trial.     Motion  may  be  heard  aJterwardn.       '**•"*    ^ 

Ihe  entry  of  final  judgment,  and  the  subsequent  proceetli] 
to  collect  or  otherwise  enforce  it,  are  not  stayed  by  an  ex^n^i 
the  preparation  or  settlement  of  a  case,  or  a  motion  for  a  » 
trial,  unless  an  order  for  such  a  stay  is  procured  and  sera 
and  the  entry,  collection,  or  other  enforcement  of  a  judiriiM 
does  not  prejudice  a  subsequent  motion  for  a  new  trial  Whl 
a  new  trial  is  granted,  the  court  may  direct  and  enforce  resti^ 
tion,  as  where  a  judgment  is  reversed  upon  appeal. 
L.  18iJ2.  ch.  128,  j  1  (4  Edm.  529),  am'd. 

trl  Y^^^'  '^'»***  exception  not  to  pre|ndiee  aioHoa  for  ma 

The  taking  of  an  exception,  uiwn  a  trial  by  a  jury,  or  th«  stn^ 
ment  tUert^if  m  a  case,  as  prescribwl  in  this  article,  does  n 
prejudice*  a  motion  for  a  new  trial,  on  the  ground  that  the  v« 
diet  was  contrary  to  evidence;  but  such  a  motion  may  be 
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fore  or  after  the  bearing  of  the  exception;  or,  in  the  discretion 
the  coart  before  which  the  exception  is  heard,  at  the  time 
the  hearing. 

X.  8.  422»  i  7G  (2  Edm.  440),  am'd. 

i  1007.  [Asa'd,    1888   and    1884.]      Ifotea   of   ■teAOffraplier 
^  be  treated  as  mlnateM  of  the  Jndire. 

|lLe  notes  of  an  official  Rtenographer  or  assistant-stenographer, 

at  a  trial,  when  written  out  at  length,  may  be  treated,  in 

discretion   of  the  judge,  as  the  minutes  of  the  judge  upon 

trial,  for  the  purposes  of  this  article.    When,  by  provision  of 

a  justice  of  the  supreme  court  of  this  State,  by  his  order, 

ing,  duly  entered  in  a  county  clerk*s  oflloe  in  the  judicial 

of    said    justice    apportions    the    stenographer's    salary 

,  the  several  counties  of  said  judicial  district,  or  requires 

4Mication  of  any  stenographic  notes  taken  in  said  judicial 

no  notice  of  the  application  for  said  order  shall  be  ad- 

Decessary  upon  any  board  of  suporv'isora  in  said  judicial 

and    the    liability    for   compensation    for   such    servicer 

be  deemed  fixed  upon  the  performance  of  the  work. 
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§§  1008-10  TRIALS  WITHOUT  JURY.  c  10,  t 

TITLE  IL 
Trials  without  a  jury. 


Sec.  lOOB.  If  trial  by  Jury  walTed,  action  mast  be  tried  by  tbe 
1000.  Trial    by   jury;    bow   waived. 

1010.  Declslou  upon  trial  by   the  court,   when   to  be  filed; 

of  failure. 

1011.  Reference  by  coDsent;   when  and  bow  made. 

1012.  QualiflcatlOB  of  tbe  last  aectioD. 

1013.  Compuliiory  reference  for  tbe  trial  of  Issueis;  in  wbat  cases  it 

be  made. 

1014.  Proceedings  wbere  tbe  reference  Is  for  trial  of  part  of  the 

1016.  Compulsory  reference  upon  questions  incidentally  axlatn^. 
1U16.  Keferee  to  be  sworn. 

1017.  Witnesses  may  be  subpoenaed. 

1018.  (General  powers  of  a  referee    upon  a  trial. 

1019.  Heferee's  reixirt;  when  to  be  made;  consequence  of  fallore. 

1020.  Double  or  other  increased  damages. 

1021.  Decision  of  court  or  report  of  rt^feree,  upon  trial  of  demurrer. 

1022.  Id.;  uix>n  trial  of  the  whole  issue  of  fact. 

1023.  [  Repealed.  1 

1024.  Qualifications  of  a  referee. 

1026.  Several   referees   may  be   appointed. 

1026.  Proceedings  regulated  where  there  are  several  referees. 

§  1008.  [Am'd,  1877.]  If  trial  by  Jury  waived,  aeti« 
miiat  l»e  tried  by  the  court. 

Id  an  action  triable  by  a  jury,  if  the  parties  waivO"  the  tria 
by  a  jury,  of  the  issue*  of  fact,  the  action  must  be  tried  by  tj 
court,  without  a  jury;  unless  a  reference  is  directed,  in  a  cfl 
prescribed  by  law.  (1)  But  such  an  action,  other  than  to  reco^ 
damages  for  breach  of  a  contract,  cannot  be  tried  by  the  coQ^ 
without  a  jury,  unless  the  judge,  presiding  at  the  term  wherej| 
is  brought  on  for  trial,  assents  to  such  a  trial.  (2)  His  refii^ 
80  to  assent  annuls  a  waiver,  made  as  prescribed  in  subdiTisii 
second,  third,  or  fourth  of  the  next  section. 

(1)  Corresponds  to  Co.  Proc,  S|  253,  254.    (2)  From  Co.  Proc.,  |  S66. 

8   lOOO.   Trial  by  Jary|  how  waived. 

A  party  may  waive  his  right  to  the  trial  of  the  issne  of  tmd 
by  a  Jury,  in  any  of  the  following  modes: 

1.  By  failing  to  appear  at  the  trial. 

2.  By  filing  with  the  clerk  a  written  waiver,  signed  by  th 
attorney  for  the  party. 

8.  By  an  oral  consent  in  open  court,  entered  in  the  minnte& 
4.  By   moving  the  trial  of  the  action,   without  a  jury,   or, 
*.he  adverse  party  so  moves  it,  by  failing  to  claim  a  trial  by 
jury,  before  the  production  of  any  evidence  upon  the  trial. 
Co.   Proc,   remainder  of  §  266,   am'd. 

S  lOlO.  Decision  npon  trial  by  the  court,  ^ivheii  to  Ito 
filed  f  coitMeqnence  of  failure. 

I'pon  a  trial,  by  the  court,  of  an  issue  of  fact  or  of  law 
its  decision,  in  writing,  must  be  filed,  in  the  clerk's  office,  "witM 
twenty  days  after  the  final  adjournment  of  the  term,  where  Ub 
issue  was  tried.  If  it  is  not  so  filed,  either  party  may  more,  • 
a  special  term,  for  a  new  trial  upon  that  ground.  If  the  declak« 
lias  not  been  filed,  when  the  motion  is  heard,  the  court  mM 
make  an  order  for  a  new  trial,  either  absolutely,  or  unless  it  I 

*  Error   in   engrossing   for     "  issaes.** 
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Hkd,  within  a  time  specified^  in  the  order.     If  an  order  for  a 
hew  trial  is  made,  or  a  contingent  order  for  a  new  trial  becomes 
ibeolate,  the  costs  of  the  former  trial  abide  the  event. 
On.  Proc..  part  of  S  267,  am'd. 

I  lOll.    [Am'dy  1878.]     Reference  by  eonaenti  TThen  and 

Bicept  in  a  case  specified  in  the  next  section,  the  whole  issue, 
M  any  of  the  issues  in  an  action,  either  of  fact  or  of  law,  must 
ht  referred,  upon  the  consent  of  the  parties,  manifested  by  a 
britten  stipulation,  signed  by  their  attorneys,  and  filed  with  the 
rierk.  Where  the  stipulation  does  not  name  the  referee,  ne  may 
Ik  designated  by  the  court,  on  motion  of  either  party.  Where 
ftt  atipulation  names  the  referee,  the  clerk  must  enter  an  order, 
tf  course,  referring  the  issue  or  issues  for  trial,  to  that  persoh 
iotf.  If  the  referee  named  in  a  stipulation  refuses  to  serve, 
if  if  a  new  trial  of  an  action  tried  by  a  referee  so  named  is 
Crtoted,  the  court  must  appoint  another  referee,  unless  the  stipu- 
Btian  expressly  provides  otherwise. 

H,  f  270,  aod  part  of  ft  273,  with  amendinent. 

1 1012.   [Am'fl,  1898.]    Qaallllcation  off  tbe  tHmt  aeeflon. 

But  a  reference  shall  not  be  made,  of  course,  upon  the  conr 
of  the  parties,  in  an  action  to  annul  the  marriage,  or  for  a 
orce  or  a  separation;  or  an  action  against  a  corporation,  to  ob- 
a  dissolution  thereof,  the  appointment  of  a  receiver  of  its 
-perty,  or  the  distribution  of  its  property,  unh-'ss  it  is  brought 
the  attorney-general;  or  an  action  wherein  a  defendant,  to  be 
ed  by  the  result  of  the  trial,  is  an  infant.  In  a  case  speci- 
in  this  section,  where  the  parties  consent  to  a  reference,  the 
rt  may,  in.  its  discretion,  grant  or  refuse  a  reference;  and, 
here  a  reference  is  granted,  the  court  must  designate  the  referee. 
If  the  referee,  thus  designated,  refuses  tx>  serve,  or  if  a  new  trial 
•f  an  action  tried  by  a  referee,  so  designated,  Js  granted,  ^he 
man  most,  upon  the  application  of  either  party,  appoint  another 
Rferee. 
\'U^  ft  273;  If.  1808.  cb.  317.    In  effect  Sept.  1,  1S08.    8q«  Bale  79. 

i  1018.  Compnlsory  reference  for  tke  trial  of  tasaes;  la 
what  emmem  ft  ntaT  be  made* 

The  court  may,  of  its  own  motion,  or  upon  the  application  of 
either  party,  without  the  consent  of  the  other,  direct  a  trial  of 
tke  issues  of  fact,  by  a  referee,  where  the  trial  will  require  the 
dttQination  of  a  long  account,  on  either  side,  and  will  not 
••Jirire  the  decision  of  difficult  questions  of  law.  In  an  action, 
tmWe  by  the  court,  t^'ithout  a  jury,  a  reference  may  be  made, 
«»  Drescribed  in  this  section,  to  decide  the  whole  issue,  or  any 
flfui#  issues;  or  to  report  the  referee's  finding,  upon  one  or  more 
VMific  questions  of  fact,  involved  in  the  issue. 

M..  part  of  f  271,  am'd. 
AnBh  to  City  Court  oC  Haw  York.  L.  1896,  Gb.  064.  ft  2. 

I  1014.    Proceedlnflnii  where  tlie  reference  la  for  trial  of 

9art  of  tl&e  lasaea. 

Where  a  reference  Is  made,  as  prescribed  in  the  last  section, 
to  report  upon  a  specific  question  of  fact,  involved  in  the  issue, 
mod  the  determination  of  one  or  more  other  issues  is  necessary, 
in  order  to  enable  the  court  to  render  judgment,  they  must  b« 
tried,  either  before  or  after  the  filing  of  the  report,  as  the  court 
directs,  and  either  by  a  jury,  or  by  the  court,  without  a  jury, 
•s  the  case  requires.  Where  they  are  tried  by  a  jury,  application 
for  judgment  must  be  made  upon  the  verdict  and  the  report. 

aiiiiim  *»  «...  m,^^^  ^s  n«k    T>>«w»..  a  Sfnt  « 
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I  lOlS.    CompnlBorT'  reference  upon  «ve»tiomB  iBctdeAt- 
waiy  «tri»lm«. 


The  court  may  likewise,  of  its  own  motion,  or  upon  the  appH- 
cation  of  either  party,  without  the  consent  of  the  other,  direct  a 
reference  to  talce  an  account,  and  report  to  the  court  thereon, 
either  with  or  without  the  testimony,  after  interlocutory  or  final 
judgment,  or  where  it  is  necessary  to  do  so,  for  the  informatioa 
of  the  court;  and  also  to  determine  and  report  upon  a  question 
of  fact,  arising  in  any  stage  of  the  action,  upon  a  motion,  or 
otherwise,  except  upon  the  pleadings. 
Oo.  Proe.,  i  271,  subd.  2  and  3.     Se«  §  1282,  post. 

9  1016.    Referee  to  be  ■from., 

A  referee,  appointed  as  prescribed  in  either  of  the  fore^oin^ 
sections  of  this  title,  must,  before  proceeding  to  hear  the  testi- 
mony, be  sworn  faithfully  and  fairly  to  try  the  issues,  or  to 
determine  the  questions  referred  to  nim,  as  the  case  reqnire^ 
and  to  make  a  just  and  true  report,  according  to  the  best  of  his 
understanding.  The  oath  may  be  administered  by  an  officer 
specified  in  section  842  of  this  act.  But  where  all  the  parties, 
whose  interest  will  be  affected  by  the  result,  are  of  age.  and 
present  in  person  or  by  attorney,  they  may  expressly  waive  the 
referee  s  oath.  The  waiver  may  be  made  by  written  stipulatiout, 
or  orally.  If  it  is  oral,  it  must  be  entered  in  the  referee's  minutes. 
2  R.  S.  884,  S  M  (2  Bdm.  899),  am'd. 

I 
{  1017.   "Witnesses  may  be  subpoenaed.  ' 

A  witness  may  be  subpoenaed  to  attend  before  a  referee,  ap* 
pointed  as  prescribed  in  either  of  the  foregoing  sections  of  this 
title,  to  testify,  and,  id  a  proper  case,  to  bring  with  him  a  book« 
document,  or  other  paper,  as  upon  a  trial  by  the  court. 

Id..  I  46,  am'd. 

<  1018.    General  pofvers  of  a  referee  apon  a  trial. 

"  4 

The  trial,  by  a  referee,  of  an  issue  of  fact,  or  of  an  issue  of 

law,  must  be  brought  on  upon  like  notice,  and  conducted  in  like 

manner,  and  the  papers  to  be  furnished  thereupon  are  the  same, 

and  are  furnishea  in  like  manner,  as  where  the  trial  is  by  tiie 

court,  without  a  jury.     The  referee  exercises,  upon  such  a  trial, 

the  same  powers  as  the  court,  to  grant  adjournments,  to  prs- 

serve  order,  and  punish  the  violation  thereof.     Upon  the  trial 

of  an  issue  of  fact,  the  referee  exercises  also  the  same  power  am 

the  court,    to   allow   amendments   to   the  'summons,    or  to    tka 

pleadings;  to  compel  the  attendance  of  a  witness  by  attachment; 

and  to  punish  a  witness  for  a  contempt  of  court,  for  non-aftend* 

ance,  or  refusal  to  be  sworn,  or  to  testify.     Upon  the  trial  o# 

an  issue  of  law,  the  referee  exercises  the  same  power  aa  ttie 

court,  to  permit  a  party  in  fault  to  plead  anew  or  amend;  to 

direct  the  action  to  be  divided  into  two  or  more  actions;  to 

award  costs,  and  otherwise  to  dispose  of  any  question,  arising 

upon  the  decision  of  the  issue  referred   to  him.     The  powers, 

conferred  by  this  section,  are  exercised  in  like  manner,  and  upon 

like  terms,  as  similar  powers  are  exercised  by  the  court,  upon 

a  trial. 

First  three  aentencM  from   the   Arst  Uiree   aentenooa  of  Co.   Proc..    {  Sft| 
tbm  rtmsinder  la  new.    Tbe  last  aeateDce  bat  one  refers  to  {  487,  ante. 
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§  IMAi   [Am>d»  1888.]    Refcre«*a  reportf  Wl^ea  to  Ibe  mA«e| 

Upon  the  trial,  by  a  referee,  of  an  iMue  of  fact,  or  an  iMue 
of  law,  or  where  a  reference  is  made  as  prescribed  in  section 
one  thousand  and  fifteen  of  this  act,  his  written  report  must  be 
either  fUed  with  the  clerk,  or  delivered  to  the  attorney  for  one 
of  the  parties,  within  sixty  days  from  the  time  when  the  cause 
or  matter  is  finally  submitted;  otherwise  either  party  may 
before  it  is  filed  or  deliyered,  serve  a  notice,  upon  the  attorney 
for  the  adverse  party,  that  he  elects  to  end  the  reference.  In 
■ach  a  case,  the  action  must  thenceforth  proceed,  as  if  the 
leference  had  not  been 'directed ;  and  the  referee  Is  not  entitled 
to  any  fees. 

Cbu  Pioe.,  laat  sentence  of  |  273. 

I  lOaO.    Doable  or  otber  inereased  damaires. 

Where  the*  double,  treble,  or  other  increased  damages  are 
fiven  by  statute,  the  decision  of  the  court,  or  the  report  of  the 
referee,  must  specify  the  sum  awarded  as  single  damages,  and 
direct  judgment  for  the  increased  damages. 

fee  I  1184.  poet. 

f  lOSl.  [Am'd,  1886.]  Decision  of  eourt  or  report  of 
gefcrecy  «|iOA,trl«l  of  demarrer. 

The  decision  of  the  court,  or  the  report  of  a  referee,  upon  the 
trial  of  a  demurrer,  or  upon  the  trial  of  the  issues  of  fact  or  law, 
where  a  nonsuit  is  granted,  must  direct  the  final  or  interlocutorv 
judgment  to  be  entered  thereupon,  and  in  any  such  case  it  shall 
not  be  necessary  for  the  court  or  referee  to  make  any  finding 
of  fact.  Where  it  directs  an  interlocutory  judgment,  with  leave 
to  the  party  in  fault  to  plead  anew  or  amend,  or  permitting  the 
action  to  be  divided  into  two  or  more  actions,  and  no  other  issue 
remains  to  be  disposed  of,  it  may  also  direct  the  final  judgment 
to  be  entered  if  the  party  in  fault  fails  to  comply  with  any  of 
the  directions  given  or  terms  imposed. 

talvtltated  for  €o.  Proc.,  part  of  <  aST;  L.  1806,  ch.  946. 

I  1022.  [Ain*d,  180B,  1908.]     Decision  of  court  or  report  of 
,  referee  npon  trial  of  the  irhole  Imiue  of  fact. 

Hie  decision  of  the  court  or  the  report  of  a 'referee  upon  the 
trial  of  the  whole  issues  of  fact  must-  state  separately  the  facts 
found  and  the  conclusions  of  law,  and  direct  the  judgmeut  to  be 
CBtered  thereon,  which  decision  so  filed  Bhnll  form  part  of  the 
iidgment  roll.  In  an  action  where  the  costs  are  in  the  discretion 
If  the  court  the  decision  or  report  must  award  or  deny  costs, 
tad  if  it  awards  costs  it  must  designate  the  party  to  whom  the 
costs  to  be  taxed  are  awarded. 

L.  1S05,  ch.  946;  L.  1003,  ch.  85.     See  f  01)3. 

I  1023.  [Added,  1004.]  Pajrttee  may  reanlre  court  or 
referee  to  determine  partlcnlar  qneatlonB. 

Before  the  cause  is  finally  submitted  to  the  court  or  the  referee, 
or  within  such  time  afterwards,  and  before  the  decision  or  re- 
port is  rendered,  as  the  court  or  referee  allows,  the  attorney  for 
wther  party  may  submit,  in  writing,  a  statement  of  the  facts, 
which  he  deems  established  by  the  evidence,  and  of  the  rulings 

*  Xhlfl  word  inierted  bj  error  iu  eugroMiug. 
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upon  questions  of  law,  which  he  desires  the  oourt  or  the  referee 
to  make.  The  statement  must  be  in  the  form  of  distinct  propo* 
sitions  of  law,  or  of  fact,  or  both,  separately  stated;  each  of 
which  must  be  numbered,  and  so  prepared,  with  respect  to  its 
lergth,  and  the  subject  and  phraseology  thereof,  that  the  court 
or  referee  may  conveniently  pass  upon  it.  At  or  before  the  time, 
when  the  decision  or  report  is  rendered,  the  court  or  the  referee 
must  note,  in  the  margin  of  the  statement,  the  manner  in  which 
each  proposition  has  been  disposed  of,  and  must  either  file,  or 
return  to  the  attorney,  the  statement  thus  noted;  but  an  omis- 
sion so  to  do  does  not  affect  the  validity  of  the  decision  or  report 
An  exception  may  be  taken  to  a  refusal  bf  the  court  or  referee  to 
find  any  request  thus  submitted. 
L.  1904.  ch.  491.     In  effect  Sept.  1,  1904. 

S    1024.    [Aiu'd,   1005.]     auallflcatloiiB   of  a   referee. 

A  referee,  appointed  by  the  court,  nni.st  be  free  from  all  just 
objection;  and  no  person  shall  be  so  appointed,  to  whom  all  the 
parties  object,  except  in  an  a(!tion  to  annul  a  marriage,  or  for  a 
divorce,  or  a  separation.  A  judgo  cannot  be  appointed  a  refertM?, 
in  an  action  brought  in  a  court,  of  which  he  is  a  judge,  except  by 
the  written  consent  of  the  i)arties;  and,  in  that  case,  he  cannot 
receive  any  compensation  as  referee.  No  person  a^aU  be  appointed 
a  couimi-ssioner  of  estimate  and  appraisement  in  condemnation  or 
street  opening  proceedings  or  referee,  in  the  first  ,or  second 
judicial  districts,  in  an  action  or  special  proceeding,  who  holds  the 
position  of  clerk,  private  secretary,  secretary,  or  stenographer  t« 
any  justice  or  judge  of  a  court  of  lecord,  or  to  any  board  of  jus- 
tices or  judges  of  such  a  court  in  any  department  where  such 
justice  or  judge  is  engaged  in  the  discharge  of  the  duties  of  his 
office. 

Co.  Proc,  part  of  f  273;  U  1905,  ch.  435.    In  effect  Sept,  1,  1905. 

fi  1025.  Several  referee*  may  be  appointed. 

Whore  the  court  is  authorized  to  appoint  a  referee,  It  may,  in 
its  discretion,  appoint  either  one  or  three.  And  where  a  refer- 
ence is  made  by  consent  of  the  parties,  they  may  select  any  num- 
ber of  referees,   not  exceeding  five. 

Substitute  for  Co.  'Proc,  part  of  §  273. 

§  102G.  ProececHnffii  regulated  ^rbere  there  are  aereral 
refereen. 

Where  the  reference  is  to  more  than  one  referee,  all  must  meet 
together,  and  hear  all  the  allegations  and  proofs  of  the  parties: 
but  a  majority  may  aiipoiut  a  time  and  place  for  the  trial,  decide 
any  qnostion  which  arises  upon  the  trial,  sign  a  report,  or  settle 
a  case.  Either  of  thcni  may  administer  an  oath  to  a  witness: 
and  a  majority  of  those  present,  at  a  time  and  place  appointed 
for  the  trial,  may  adjourn  the  trial  to  a  future  day. 

2  R.  S.  3S4,  §  46  (2  Kdm.  309). 
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TITLE  III. 

Trial  Jurors,  except  in  New- York  and  Kings  counties;  mode 
of  selecting  them,  and  of  procuring  tlxeir  attendance. 

Article  I.  Qualiflcatloufl  and  rxemi»llona  of   trial  Jurors. 

2.  Mode  of  selecting,  drawMng,  and  profurinu  th«»  attendance  of  trial 

Jurora,  in  ordliiar3r  ea«e». 
&.  Mode  of  atrlklDg  and  prucurlog  a  special  Jury,  aud  ot  procurlnj;  a 

for<"Ijni  Jury. 
4.  Peoaltlos   for  non-attendance. 

ARTICLB  FIRST. 

Qualifications  and  exemptions  of  trial  jurors. 

Ir.  1027.  Qnaliflcatlbns  of  trial  Jurors. 

ICI2S.  Additional   provi8iun   resiM'ctlnp  property   quallflcntion. 

KUtB.  Certain  publie  offleetw  ditMinalllied. 

108O.  Periions  entitled  to  claim  ex(>mption  from  service. 

1031.  ETldenee  of  exemption  In  certain  cH«rs. 

1082.  When  Juror  to  be  discharged  from  serving. 

1083.  \nien  jnror  to  be  excused  from  serving. 

1034.  Application    of    this    article,     as    re.spects    New-Yorlt    ;ind    KlngB 
counties. 

S  1027.    [Am'd,  1S9S,  1907.]    aQailficntlonn  of  trial  Juror*. 

In  order  to  be  fliialitied  to  serve*  as  a  trinl  juror,  in  u  t-uiirt  ot 
ftcord,  a  person  must  be: 

1.  A  male  citizen  of  the  United  States,  aud  a  resident  of  the 
county. 

2.  Not  less  than  twenty-one,  nor  more  than  seventy-  years  (if 


3.  [Axa*d»  10O7.J  Assessed,  for  personal  property,  heh>iiKing 
4»  him,  in  his  own  right,  to  the  amount  of  two  hundred  and  fifty 
^Ibrs;  or  the  owner  of  a  fi*eehold  estate  in  real  proi)erty,  situ- 
ated in  tbe  eounty,  belonging  to  him  in  his  own  right,  of  the 
JTaluc  of  one  hundred  and  fifty  dollars:  or  the  husband  of  n 
jlFomaQ  who  is  the  owner  of  a  like  freehold  estate,  belonging  to 
ker,  in  h€»r  own  right,  except  that  in  the  county  of  Queens  a 
fefson,  to  be  qualified  to  serve  as  such  trial  juror,  shall  possess 
Ifce  property  qualifications  specified  in  subdivision  three  of  sec- 
lion  eleven  hundred  and  twenty-si.\. 

4.  In  the  possession  of  his  natural  faculties,  and  not  infirm 
w  deerepit. 

5*  Free  from  all  legal  exceptions:  of  fair  character:  of  approved 
isti^eritv;  of  sound  judgment:  and  well  informed. 

IB.  fl.  411,  9  13  (2  Bdm.  428);  L.  18»r»,  ch.  321;  L.  1007,  ch.  10*.  In 
«CiHt  Sept.    1.   1907. 

fl  1028.  Additional  proviaion  renpectlnfc  property  qnali* 
fcation. 

But  a  person  who  was  assessed,  on  the  hist  assessment-roll  of 
Ifce  town,  for  laud  in  his  possession,  held  under  a  ccMitnict  for 
file  purchase  thereof,  upon  which  improvements,  owned  by  him, 
lave  been  made,  to  the  value  of  one  liundred  and  fifty  dollars, 
h  qtialificf]  to  serve  as  a  trial  juror,  nlthoiigh  he  does  not  possess 
either  of  the  qnalifications,  specified  in  subdivision  third  of  the 
b*rt  section,  if  he  is  qualified  in  every  other  respect. 
M..  I  14.  exfd. 

I  1029.  Certain   public  offlcern   ill  ii«|  nail  fled. 

Each  of  the  following  officers  is  disqualified  to  serve  as  a 
trial  jnror: 
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1.  The  governor;  the  lieuteuant-governor;  the  povenior's  i 
vale  secretary. 

2.  The  secretary  of  State:  the  comptroller;  the  State  treasoi 
the  attorney-j^eneral:  the  State  engineer  and  Hnrveyor;  a  e«! 
comniisHioner:  an  inspector  of  State  prt8on«;  a  cannl  apprak 
the  superintendent  of  public  instruction;  the  Kuperintendent 
the  bank  department;  the  superintendent  of  the  insurance  depi 
ment;  and  the  deputy  of  each  officer,  specified  in  this  subdivisi 

3.  A  member  of  the  legislature,  during  the  sessioQ  of  the  hoi 
of  which  he  is  a  member. 

4.  A  judge  of  a  court  of  record,  or  a  surrogate. 

5.  A  sheriff,  under-sheriff,  or  deputy-sheriff. 

0.  The  clerk  or  deputy-clerk  of  a  court  of  record. 
See  i  1034,  post. 

{  1030.  [Am*«1y  lOOS.]  Peraonn  «^ntltled  to  claim  «x«a 
tloii  from  service.  ^ 

Each  of  the  following  persons,  although  qualified,  is  entitled 
exemption  from  service,  as  a  trial  juror,  ujwn  his  claiming 
emption  therefrom: 

1.  A  clergyman,  or  a  minister  of  any  religion,  officiating  as  sn 
and  not  following  any  other  calling. 

2.  A  resident  officer  of,  or  an  attendant,  assistant,  teacher, 
other  person,  actually  employed  in,  a  State  asylum  for  lanat 
idiots,  or  habitual  drunkards. 

3.  [Am*d,  18««.J     The  agent  or  warden  of  the  State  prison; 
keeper  of  a  county  jail;  or  a  person  actually  employed  in  a  SI 
prison  or  county  jail  and  the  keeper  of  every  alms-house. 

4.  (Am'd,  1904.]  A  practicing  physician  or  surgeon,  hat 
patients  requiring  his  daily  professional  attention,  a  licensed  pk 
macist  actually  engaged  in  his  profession  as  a  means  of  liveliho 
a  duly  registered  veterinary  surgeon  actually  engaged  in  his  f 
fession  as  a  means  of  livelihood,  and  a  duly  licensed  embah 
actually  engaged  in  his  profession  as  a  means  of  livel-ihood. 

L.   10O4,  cb.  41G.    In  effect  Sept.  1,  1904. 

5.  An  attorney  or  counsellor  at  law,  regularly  engaged  in  ' 
piactfce  of  the  law.  as  a  means  of  livelihood. 

0.  [Am*c1,  ifKKS.]  A  professor  or  teacher,  in  a  college  or  ae 
emy,  or  an  editor,  editorial  writer,  artist  or  reporter  of  a'di 
newspaper  or  press  association  regularly  employed  as  such  i 
not  following  any  other  vocation. 

L.   lOon,  ch.   437.    In  effect  Sept.  1,  1905. 

7.  A  person  actually  employed  in  a  glass,  cotton,  linen,  wooO 
or  iron  manufacturing  company,  by  the  year,  month,  or  seasa^ 

8.  A  superintendent,  engineer,  or  collector,  on  a  canal,  autf| 
ized  by  the  laws  of  the  State,  which  is  actually  constructed  | 
navigated.  t^ 

9.  A  master,  engineer,  assistant-engineer,  or  fireman,  actiM| 
employed  upon  a  steam  vessel,  making  regular  trips.  ^ 

10.  (Am'd,  lf>02.]  A  superiutendent,  conductor,  or  engini 
employed  by  a  railroad  company,  other  than  a  street  raihf 
company;  or  an  operator  or  assistant  operator,  employed  b^ 
press  association  or  a  telegraph  company;  who  is  actually  do| 
duty  in  an  office,  or  along  the  railroad  or  telegraph  line  of  i 
company  or  association,  by  which  he  is  employed.  ^ 

L.   1002.  ch.   291.    In  effect  Sept.   1.  1908. 

11.  An  officer,  non-commissioned  officer,  musician,  or  priri 
of  the  national  guard  of  the  State,  performing  military  dii( 
or  a  person,  who  has  been  honorably  discharged  from  the  natioi 
guard,  after  five  years'  service,  in  either  capacity. 
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12.  A  person  who  has  been  bouorably  discharged  from  the 
military  forces  of  the  ^tate,  after  seven  years*  faithful  service 
tliefeijL  But  iu  order  to  entitle  a  person  to  exemption,  under 
;ttis  sabdirision,  his  service  must  have  been  performed  before 
^  23d  day  of  April,  1862,  either  as  a  general  or  staff  officer, 
jor  as  an  officer,  non-commissioned  officer,  musician,  or  private, 
la  a  nniformed  battalion,  company,  or  troop  of  the  militia  of  the 

ite,  and  armed,   uniformed,   and  equipped,   according  to  law; 
a  portion   thereof,  during   that  period  and  in  that  capacity, 
the  remainder,  since  the  23d  day  of  April,  1802,  as  a  membei 
the  national  guard  of  the  State. 

13.  A    member   of   a   fire   company,   or   fire   department,   duly 
nired  according  to   the  laws  of  the   State,   and   performing 

a  duties  therein;  or  a  person  who,  affter  faithfully  serving  fivtf 
ive  years  In  swch  a  fire  company,  or  fire  department,  bar 
honorably  discharged  therefrom. 
14-  A  duly   licensed  engineer   of   steam   boilers,   actually  em 
|i|yeti  as  such. 
15.  A  person  otherwise  specially  exempted  by  law. 

2  R.  8.  415,  I  33.  Bubda.  4,  5.  6.  7.  and  R.  and  |  .15.  snbd.  1  (2  Bdm.  432), 
.  H  L  1861,  ch.  215  (3  Edm.  725);  L.  1895.  ch.  582;  L.  1806.  ch.  666.  In 
tf<ct  Sept.   1,   1806. 

I  IMl.  [Am'dy    18S<l.l    Evidence   of  exemptton    In   certain 

ie«. 

■*  The  evidence  of  the  right  to  exemption,  as  prescribed  in  th*' 
section,  is  as  follows: 

;  Je«  post,  I  2083. 

1  Under  subdivision  second  thereof,  the  certificate  of  the  super- 
kteadent  or  other  principal  officer  of  the  asylum. 

2.  Under  subdivision  third  thereof,  the  certificate  of  the  war- 
tea  or  other  principal  officer  of  the  State  i)rison,  or  the  sheriff  o^ 
Ae  county,  as  the  case  requires. 

3.  Under  subdivision  eleventh  thereof,   where  the  applicant  is 
p  tton-commissioned  officer,   musician,  or  private,  in  a  company 
pr  troop  of  the  national  guard,  the  certificate  of  the  commanding;: 
WcpF  of  the  company  or  troop,  accompanied  with  proof  by  affi 
wit  of  the  genuineness  of  the  signature  thereto. 

4.  Under  the  last  clause  of  subdivision  eleventh,  or  under  sub- 
4iTision  twelfth  thereof,  in  the  discretion  of  the  court,  the  dis- 
^httge  of  the  person  from  military  t^ervice,  if  it  shows  the  facte 
^l^ng  him  to  exemption. 

5l  Under  the  first  clause  of  subdivision  thirteenth  thereof, 
."•kre  the  applicant  is  under  the  rank  of  foreman,  the  certifieato 
J' the  foreman,  or  other  chief  officer  of  the  company  to  which 
^  appltcsnt  belongs,  sccomponied  with  proof,  by  affidavit,  of 
tte  genuineness  of  the  signature  thereof. 

\  Under  the  last  clanse  of  subdivision  thirteenth  thereof,  the 
!<trtificate  of  the  chief  engineer  of  the  fire  department  of  the 
i*Jty  or  village  where  the  service  was  performed,  or  of  the  mayor 
w  president  of  the  city  pr  villa«<e,  accompanied  with  proof,  by 
Affidavit  or  acknowledgment,  of  the  genuineness  of  the  signature 
iP^CTeof,  which  certificate,  so  proved,  accompanied  by  a  notice 
mdorsied  thereon  that  the  applicant  claims  exemption  from  jury 
^ty  for  a  period  specified  therein,  may  be  filed*  in  the  office  of 
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the   clerk   of  the  conuty   where   such   apphcant  resides.      Fr 

the  date  of  such  filing  such  applicant  shall  not  be  liable  to  fi 

form  any  jury   duty  in  the   county  where  such  certificate   i 

notice  are  filed  during  the  period  specified  in  such  notice:   i 

the  county  clerk  shall  thereupon  erase  the  name  of  such   ap 

cant  from  the  jury  lists,  and  destroy  the  ballot  before  draw 

another  jury.     A  certificate  specified  in   subdiTisions    one,    t^ 

three  and  five  of  this  section  must  be  dated  within  three  men 

prior  to  the  time   of  presenting  it,   and  filed  with  the    clerk 

the  court  to  which  it  is  presented.     In  case  the  certificate   f 

notice  provided  for  in  subdivision  six  of  this  section  is    not  fi 

as  therein  provided  the  applicant  shall  not  be  entitled  to^  exei 

tion  for  any  cause  specified  in  the  last  clause  of  subdivision  tl 

tf-en  of  section  one  tuousai^l  and  thirty  of  this  act. 

From  2  R.  S.  415,   §  33.  oubd.  4  (2  Rdm.  4.12),  and  other  statatea   relai 
to  exemptions,   with  modlflcations;   L.   1886,   ch.  55. 


tl 


I   1032.  When  Juror   to   be  dtacharared   from   aeifvi 

The  court  must   discharge   a  person   from   serving    as    a 
juror,  in  either  of  the  following  cases: 

1.  Where  it  satisfactorily  appears  that  he  is  not  qualified. 

2.  Where  it  satisfactorily  appears  that  he  is  exempt,    and 
claims  the  benefit  of  the  exemption. 

Where  a  person  is  discharged,  for  either  of  the  causes  specil 
in  this  section,  the  clerk  must  destroy  the  ballot,  containinir 
name. 
Id.,  subds.  1.  2  and  3,  and  S  34. 

1  1033.  When  Juror  to  be  excimed  from  ■ervln*. 

Upon  satisfactory  proof  of  the  facts,  a  court,  at  the  term 
which  a  person  is  returned  as  a  trial  juror,  must  excuse  1 
from  serving  during  the  whole,  or  a  portion  of  the  term, 
either  of  the  following  cases: 

1.  Where  he  is  a  justice  of  the  peace,  or  executes  any  otJ 
civil  ofti< re,  the  duties  of  which  are,  at  the  time,  inconsistent  w 
his  attendance  as  a  juror. 

2.  Where  he  is  a  teacher  m  a  school,  actually  employed  i 
serving  as  such.  . 

3.  Where,  for  any  other  reason,  the  interests  of  the  public, 
of  the  juror,  will  be  materially  iniut^^d  by  his  attendance;  or 
own  health,  or  the  health  of  a  member  of  his  family,  requires 
absence;  or  he  is  temporarily  incapacitated,  for  any  reason,  fr 
properly  discharging  tiie  duties  of  a  juror. 

Where  a  person  is  excused,  in  either  of  the  cases  specified 
this  section,  the  ballot,  containing  his  name,  must  be  returned 
the  box  from  which  it  wns  taken. 

2  R.   S.  410,  part  of  J  35.   am'd. 

g  1034.  Application  of  thin  article,  a«  *e»pect»  New^-Tfl 
nn«l  KinffTH  cnuntieH. 

Section   1021)  of   thi5»   act   applies   throughout   the   State.     1 
remainder  of  this  article  does  not  apply  to  the  city  and  coui 
of  New-York,  or  the  county  of  Kings. 
See  title  1  of  this  chapter. 

»«4 


c,  10,  fc  8,  a.  2  SELECTING  JTJHORS  §§  1085-37 

▲RTICLS    SBCOND. 

Mode  of  selecting,  drawing,  and  procuring  the  attendance  of  trial 

jurors,  in  i/rdinary  cases. 

See.  1085.  Certain  town  ofBceni  to  make  lists  of  trial  Jurors. 
1086.  Names  of  Jnrons  to  be  taken  from  aaacasment^roU. 

1037.  Dnplicate  jury  lUts  to  be  made  and  filed. 

1038.  County  clerk  to  make  and  dciMsIt  ballots. 
1088.  Ooonty  elerk  to  destroy  old  ballots. 
1Q¥^.  Jurors  so  returned  to  serve  for  three  years. 

ICMll.  Wards  of  certain  cities  to  be  considered  towns.      Rule  in  otber 
cities. 

1042.  When  and  bow  many  Jurors,  for  courts  of  record,  to  be  drawn. 

1043.  Notice  of  drawing. 

1044.  Sheriff  and  comity  Judge  to  attend  drawing. 

J046.  SberifT  or  county  Judge,  not  appearing,  to  be  again  notified,  etc. 

1046.  Certain  officers  required  to  be  present  at  drawing. 

1047.  Mode  of  draM'Ing  Jarors;   minute  of  drawing;  list  to  be  delivered 

to  sheriff. 
104B.  Sheriff  to  notify  Jurors  and  make  return. 
104B,  Applicants  to  be  furnished  with  copies  of  Jury  lists. 

1050.  Names  of  Jurors  who  have  served,  to  be  kept  in  separate  box. 

1051.  Jurors  to  be  drawn  from  that  box,  when  first  box  Is  exhausted. 
106i2.  A  third  Jury  box  to  be  kept. 

1068.  When   old   ballots  therein   »o  be   destroyed    and  new   ballots   de- 

posited. 
1064.  Jurors,  when  to  be  drawn  from  third  box. 
lOCR^.  How  such  Jurors  to  be  notified. 
1060.  Justice    of    supreme    courts    or    county    Judge,    may    order    draw* 

ins  of  additional  Jurors. 

1067.  Proceedings  ni>on  such  order. 

1068.  For  what  courts,  and  by  whom,  additional  Jurors  may  be  ordered. 

1060.  How  such  additional  Jurors  drawn  and  notified. 
1080.  Pom'er  of  county  Judge*  as  to  attendsnce  of  Jurors. 

1061.  Powers  of  deputy  county  clerk,  under  this  article. 

1082.  This  article  not  applicable  to  New-Tork  and  Kings  counties. 

I  1035.    Certain  toim  officers  to  malce  llstn  of  trial  Jnvor** 

The  sttpervisor,  town  clerk,  and  assessors  of  each  town,  must 
meet  on  the  first  Monday  of  July,  in  the  year  one  thousand  eight 
hundred  and  seventy-eight,  and  in  each  third  year  thereafter, 
at  a  place  within  the  town,  appointed  bj'  the  supervisor;  or,  in 
case  of  his  absence,  or  of  a  vacancy  in  liis  office,  by  the  town 
clerk;  for  the  purpose  of  making  a  list  of  persons,  to  serve  as 
trial  jurors,  for  the  then  ensuing  three  years.  If  they  fail  to 
oieet,  on  the  day  specified  in  this  section,  they  mugt  meet  as 
soon  thereafter,  as  practicable. 

2  R.  S.  411,  H  12  and  18  (2  iUlm.  428).  consoUdated. 

f  1036.  [Am*d,  1877.]  Names  of  Juroi^s  to  lie  taken  from 
p^sic^sament-roll. 

At  the  meeting,  specified  in  the  last  section,  the  officers  present 
mast  select,  from  the  last  assessment-roll  of  the  town,  and  make 
a  li»t  of,  the  names  of  all  persons,  whom  they  believe  to  be 
qualified  to  serre  as  trial  jurors,  as  prescribed  in  the  last  article. 

Id.,   first  clause  of  \  18. 

S  1037.   Dnpllcate  Jury  lints  to  be  made  and  filed. 

Duplicate  lists  of  the  names  of  the  persons  so  soloctod,  showing 
the  place  of  residence,  and  other  proper  additions,  of  each  of  thom, 
aj(  far  as  those  particulars  cnn  bo  ronvonlontly  ascertained, 
mtist  be  made  out,  and  signed  by  the  officers,  «r  a  mnjority  of 
them.    Within  ten.  days  after  the  meeting,  one  of  the  lists  must 
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be  transmitted,  by  those  officers,  to  the  county  clerk,  and  filed 
by  him;  and  the  other  must  be  filed  with  the  town  clerk. 

2  R.  8.  412,  I  15  (2  Edm.  429). 

9  1088.   Coanty  clerk  to  mulce  and  depoalt  ballot*. 

On  the  first  Monday  of  August,  after  the  lists  have  been 
transmitted  to  him,  the  county  clerk  must  prepare  saltaUci 
ballots,  by  writing  the  name  of  each  person  thus  selected,  as 
contained  in  the  lists,  with  his  place  of  residence,  and  other 
additions,  on  a  separate  piece  of  paper.  The  ballots  most  be 
vniform,  as  nearly  as  may  be,  in  appearance;  and  the  cleric 
must  deposit  them  in  a  box,  kept  for  tnat  purpose. 
Id.,  S  16,  and  latter  half  of  |  20,  eonsolldaUd. 

9  1088.    [Am'd,  1880.]     County  elerk  to  doAtror  old  bAllota. 

Before  depositing  the  ballots,  the  county  clerk  must  destroy 
each  ballot,  remaininc  in  either  of  the  boxes  kept  by  him*  and 
containing  the  name  of  a  resident  of  a  town,  for  which  a  new 
list  has  been  transmitted.  If,  for  any  reason,  the  list  from  a 
town  is  not  received  by  the  county  clerk,  by  the  first  Monday 
of  August,  he  shall  give  immediate  notice  thereof  to  the  town 
clerk,  and  it  must  be  transmitted  as  soon  thereafter  as  practica- 
ble; and  if  after  the  same  is  received  by  the  county  clerv,  it  has 
been  or  shall  be  lost  or  destroyed,  he  must  forthwith  give  notice 
to  the  town  clerk  and  a  copy  of  the  duplicated  list  on  file  in  the 
tqwn  clerk's  office,  certified  by  him  to  be  correct,  or  if  that 
duplicate  is  also  lost  or  destroyed  or  cannot  be  found,  a  new  list  to 
be  made  forthwith,  as  prescribed  for  making  the  original  list,  must 
be  transmitted  to  the  county  clerk  as  soon  thereafter  as  practica- 
ble; and  the  county  clerk  must  prei>are  new  ballots,  and  destroy  the 
old  ballots,  containing  the  names  of  residents  of  that  town, 
immediately  after  the  receipt  by  him,  of  the  list  therefrom. 
Id.,  part  of  I  20.  aod  id.  417,  f  40. 

I  1040.   Jurors  bo  returned  to  uerT-e  for  tbree  yenjps. 

Bach  person,  whose  name  Is  contained  in  a  list,  so  transmitted, 
must,  unless  he  is  excused  or  discharged,  serve  aa  a  trial  juror, 
for  tnree  years  from  tJie  first  Monday  of  August  of  that  jear. 
and  thereafter  until  another  list,  from  his  town,  is  received  and 
filed. 

Id.,  f  17. 

9  1041.    [Am'd,  1881.]     IVarda  of  certain  clttea  to  be  oon- 
■Idered  to^rns.     Rnle  in  other  cttleii. 

Each  ward  of  the  city  of  Utica  is  considered  a  town  for  the 
purposes  of  this  article;  and  the  supervisor  and  assessor  of  that 
ward   must   execute   the   duties   of   the    supervisor,    town    clerk ' 
and  assessors  of  a  town,  as  prescribed  in  the  foregoing  sections 
of  this  artic^o,  except  that  a  duplicate  of  the  list  of  jurors  made 
by  them  must  be  filed  in  the  office  of  the  clerk  of  the  city.     In 
the  city  of  Albany  the  recorder  of  said  city  shall  perform  the 
duties  imposed  by  this  title  upon  the  supervisor,  town  clerk  and 
assessors    of    towns.      In    Albany    county,    grand    jurors    shall 
hereafter  be  drawn  from  the  box  containing  the  names  of  petit 
jurors  selected   for  said   county   in   the  same  manner  as  petit 
jurors,  and  hereafter  no  separate  list  of  grand  jurors  shall    be 
prepared  for  said  county.    In  each  of  the  other  cities  of  the  State 
the  like  duties  must  be  performed  by  the  officers,  and  in  tlie 
manner  prescribed  by  law.     A  city,   wherein  two  or  more   ^a- 
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K  ure  tflected  for  the  entire  city,  is  considered  a  town  for 
»ur;»us»«fs»  ui  this  article,  except  where  the  othcers  who  are 
flortu  the  duties  of  the  supervisor,  town  cleric  or  assessor, 
etx-TiUfd  iu  tuis  article,  are  specially  designated  by  law. 


MS.   (JLm^d,    1«95,    10O4,   1907.]    lVh«ii    amd    how    mmuy  „ 

ra,  for  coiurtM   of  record^  to  be  draim.  I 

a  day  Uesij^uated  by  the  county  cleric,  not  less  than  four- 
&ur  uiure  tuuu  twenty -one  days  bet  ore  the  day  appointed 
kldli^f  each  trial  term  of  tue  supreme  court;  or  ot  the  county 
I  exLepi  a  leria  designated  for  the  hearing  and  decision  oi' 
^  aua  trial  auo  oiuer  proceedings  without  a  jury;  or  of  a 
*s  or  rei-ordcr  s  court,  at  which  issues  are  triable  by  a  jury; 
the  day  Co  which  the  drawing  is  adjourned,  as  prescribed 
u  leu  liundieu  and  forty-tive  ot  this  act,  the  clerk  of  the 
m  w  hicli  the  term  is  to  be  held,  in  case  such  county  con- 
tUun  one  hundred  thousand  luhat.itants,  must  draw  the 
thirty -i»i&  peisous,  and  in  counties  containing  one  hun- 
asauii  iiiliabitants  or  over,  tne  names  of  forty-eight  per- 
d  any  additional  number  ordered  according  to  law,  to 
trial  jurors  at  the  term;  provided,  however,  that  in  the 
vf  Qiie»»xis,  uuit'K:*  otherwise  directed  by  the  judge  desig- 
U)  preside  at  or  hold  the  term,  forty  trial  jurors  shall  be 
for  s*«»rvices  in  each  week  of  each  and  every  trial  or  jury 
the  sapreme  court  and  county  court  appointed  to  be 
Maid  county:  the  presiding  judge  of  any  trial  or  jury 
y  aLs(>  during  the  progress  of  such  term  order  an  addi- 
mel  of  juror."?  to  be  drawn  fur  service  at  such  term  or 
part  c*r  portion  thereof.  The  forty  trial  jurors  first 
for  a  term,  or  such  other  number  as  the  judge  appointed 
or  prfside  ut  the  term  directs,  must  be  notified  to  be 
duriuK  the  first  six  days  of  the  term,  and  the  forty  trial 
fiert  drawn,  or  such  other  number  as  the  judge  directs, 
notified  tt>  be  present  during  the  next  six  days  of  the 
tad  a  like  number  during  each  succeeding  six  days.  The 
kling  or  pre.sitling  at  the  term,  may  in  his  discretion,  on 
ir-ation  oi  a  trial  juror,  excuse  him  from  the  whole,  or  a 
th<^  time  of  s«'rvice  required  of  him.  The  judge  may  also 
the  time  of  servi<-e  or  a  jumr  tj  a  later  day  during  the 
r  a  >culisc<iuont  term  of  the  court.  Each  juror  whose  time 
•e  iji  rbangfvl  to  a  day  certain,  must  attend  at  the  open- 
lUrt  on  that  tlay.  and  thereafter  until  discharged,  without 
iwHice.  If  he  fails  so  to  do  he  is  liable  to  the  same 
t  as  if  he  had  been  personally  notified  by  the  sheriff 
the  term,  and  to  be  present  on  that  day.  The  clerk 
_.  mast  enter  in  a  liook  kept  for  that  purpose  the  name 
juror    who  is  so  excused,  or  whose  time  of  service  is 

cb-  M6;  I*  lfl04.  eh.  613;  L.  1907.  ch.  193.    In  effect  Sept.  1,  1907. 

180G.]    Notice   of  drnwlnir. 


outer  door     _     _ 

are  to  lie  drawn,   is  appointed   to  1  •»  held.     He  must 

|t   feast    three    days    befon*    the    time    :i')pointo<l    for    the 

cause   notice  thereof   to  be  served   uiM>n   the  sheriff  of 
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the  couuty,  and  upon  the  county  judge,  or,  in  case  of  his  al 
or  illuess,  upou  lue  special  county  judge,  or,  m  a   euuniy 
there   in   no   bpecial   county   judge,   upon   tne  8urroi;ate  or 
any  justice  ot  the  tjupreuie  court,  residing  within  said  con 

L.  1895,  eh.  IMG.  In   effect  Sept.  1,  ISOti.  Ii.  1896,  ch.  342. 

S   1044.    [Am'dy    18»6,    1806.]    SlierllE  and  county  Jnd 
attend   dru^vlnfc. 

At  the  time  so  appointed,  tlie  sheriff  of  the  county, 
uuder-sherili',  and  tlie  county  judge,  or,  if  notice  has  been  ; 
upon  any  other  otiicer,  in  the  absence  or  illness  of  the 
as  prescribed  m  I  he  last  section,  either  the  county  judge,  e 
olUcer,  or  either  of  the  other  olHcers  mentioned  in  the  last  t 
must  attend  at  the  clerk's  oltice  of  the  county,  to  witn« 
drawing  of  tht^  jurors.  In  the  counties  of  Queens  and  Rie 
there  must  be  allowed  to  each  judge,  including  each  justice 
supreme  court,  lor  the  services  performed  by  him,  as  prei 
in  this  article,  such  compensation,  as  the  board  of  estimai 
apportionment  of  the  city  of  New  York  deems  reasonah 
proper.  Such  compen.sation  at  the  sum  allowed  and  estd 
for  justices  of  the  supreme  court  prior  to  the  year  ninetee 
dred  and  one  is  continued;  except  that  from  and  after  Ja| 
nineteen  hundred  and  six,  it  may  be  increased  in  anious 
sum  not  to  exceed  the  amount  now  paid  for  additional  coj 
tion  to  the  justices  of  the  supreme  court  resident  in  tl 
judicial  department.  The  board  of  estimate  and  apportii 
of  the  city  of  New  York  may  so  fix  the  same,  and  shall  nd 
provide  tlie  money  to  pay  the  said  compensation. 

L.   1S99,  cb.  342;  L.  190C,  oh.  629.    In  effect  Sept.  1.  lOOe. 

§   1045.    [Am*dy    1890.1     Sheriff    or    county    Jiidv««    » 
l^eartnfff  to  be  afir*tn  notified^  etc. 

If  the  sheriiT  or  under-sheriff,  and  either  the  county  jw 
in  a  case  specified  In  the  last  two  sections,  an  officer  in  g 
the  county  judjic,  do  not  appear,  the  clerk  must  adjoi 
drawing  of  iho  jurors  to  the  next  'day.  Thereupon,  tU 
nnist  forthwith  cause  to  be  served  upon  the  absent  sh 
county  jud jro.  or  two  or  more  justices^  of  peace  of  the 
notice  to  att(»nd  the  drawing  on  the  adjourned  day. 

2  R.  S.  4i;i,  9  27.    L.  1S96,  ch.  342.    In  effect  Sept.  1,  1896. 

S   1040.   Certain   officern  required  to  be  prevent  at 
InK. 

If  the  sheriff  or  under-sheriff,  and  the  county  juds« 
the  sheriff,  nndrr-shoriff.  or  county  judffc,  together  "wl 
justices  of  the  peace  of  the  county,  appear  at  the  a4 
day.  but  not  otherwis<%  the  clerk  must  proceed,  in  the  f 
of  the  officers  so  a]»peiirinff,  to  draw  the  jurors. 
2  R.  S.  413.  8  2S.   riunodollcd. 

§   1047.   Mode  of  drawlnnr  Jurorwi  mtnate  of  «li>»^vti 
io  be   delivered   to   nberiff. 

The  drawlnp  must  be  ccuiducted  as  follows: 

1.  The  clerk  must  shake  the  box  containing  the  baUoti 
thoroughly  to  mix  thcni. 

2.  He  must  tbou,  witliout  seeing  the  name  contained 
ballot,  publicly  draw  out  of  the  box  one  ballot;  and  conj 
draw,  in  like"  manner,  one  ballot  at  a  time,  until  the  I 
number  has  been  drawn. 
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Z.  A  minute  of  the  drawing  must  be  kept,  by  one  of  the  at- 
^aiAiag  officers,  in  which  must  be  euterea  the  uume  coiitaiued 
preach  ballot  drawn,  before  another  ballot  is  drawn. 

4.  If,  after  drawing  the  requisite  number,  tne  name  of  a  per- 
Km  has  been  drawn,  who  is  dead,  or  iusaue,  or  wlio  has  peniia- 
mitly  remoTed  from  the  county,  to  the  knowledge  of  an  attending 
tficer,  an  entry  of  that  fact  must  be  made  in  the  minute  of  tiie 
pwing,  and  the  ballot,  containing  that  person's  nanR\  must  be 
Itttroyed.  Whereupon,  another  ballot  mnst  be  druwu,  in  its 
pee,  and  the  name  contained  therein  must  be  entered,  in  like 
iiDAer,  in  the  minute  of  the  drawing. 

15.  The  same  proceedings  must  be  had,  as  often  as  necessary, 
■bl  the  requisite  number  of  jurors  has  been  obtained. 
|&  The  minute  of  the  drawing  must  then  be  .signed  bv  the  clerk, 
m  the  other  attending  officers,  and  filed  in  the  clerk  s  office. 
JJ.  A  list  of  the  names  of  the  persons  so  drawn,  showing  the 
wot  of  residence,  and  other  proper  additions,  of  each  of  them, 
piipecifying  for  what  court  and  term  they  were  drawn,  must 
Pomade  and  certified  by  the  clerk,  and  the  other  attending 
Wttr^  and  delivered  to  the  sheriff  of  the  county. 

(1  1048.  Sheriff  to  notify  Jurors  and   make  return. 

[The  sheriff  mnst,  at  least  six  days  before  the  day  appointed 
Pfholding  the  term,  serve,  upon  each  person  named  in  the  list, 
ponally,  or  by  leaving  it  at  his  residence,  with  a  person  of 
per  age  and  discretion,  a  written  notice  to  attend  the  term. 
p  m-iut  file  the  list  with  the  clerk  of  the  court,  at  or  before, 
p opening  of  the  term;  with  a  return,  indorsed  thereupon,  or  au- 
ped  thereto,  under  his  hand,  naming  each  person  notified,  and 
IjafvinR  the  manner  in  which  he  was  notified. 
P"-.  {  30,  am'd. 

I  1040.  Applicants   to   be   f arnlHhed   vi'ltli   copies    of   Jnry 

,Thp  county  clerk,  or  the  sheriff,  must  furnish  a  coi)y  of  the  list 
trial  jurors,  drawn  to  attend  a  term,  to  any  person  applying 

^him  therefor,  and  paying  the  fees  allowed  by  law. 
'-f  8  31. 

1000.  IVantea  of  Jnrors  -wlto  bare  served,  to  be  kept  In 
krate  box. 

^After  the  adjournment  of  the  term,  at  which  trial  jurors  have 
returned,  as  prescribed  in  the  last  section  but  one*,  the  clerk 
deposit  the  ballots,  containing  the  names  of  those  who  at- 
'  and  served,   in   another   box,   kept  by  him.     The  bfillots. 
lining  the   names   of  those  who  did    not  appear  aiul   serve, 
have  not  been  destroyed,  as  prescribed  in  article  first  of  this 
,  P.  mnst  be  returned  to  the  box  from  which  tliey  were  taken. 
\*^  S.  413,  I  36,  ^ 

il  1051.  Jnrors    to    be    draivn    from    that    box,   -when    flrst 
!•*  !■  exhansted. 

".  at  the  time  of  drawing  trial  jnrors  for  a  term,  there  is  not 

|>sofflpieDt  number  of  ballots  remaining  in  the  first  box,  the  clerk. 

Pjl^  drawing  all   the  ballots  therein,   must   draw   the  necessary 

pBiher  from  the  seeond  box,  containing?  the  names  of  those  jn- 

Jjs  who  have  before  «er'«'**d.  as  n»*oscribed  in  the  last  section:  and 

W^  continue  to  draw  from  that  box,  until  new  lists  of  jurors 

TC  transmitted  by  the  town  officers. 
M-.  I  39. 
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9  1052.  A  third  Jury  box  to  he  kevt* 

The  county  clerk  must  keep,  iu  addiciou  to  the  two  boxes  sped 
fied  in  the  last  two  sections*  u  third  box,  iu  which  he  must  dt 
posit  duplicate  ballots,  containing  the  names,  with  the  prope 
additions,  of  all  persons,  selected  ami  returned  as  trial  juron 
who  reside  in  the  city  or  town,  where  a  trial  term  of  a  c*ourt  o 
record  is  appointed  to  be  held,  pursuant  to  law. 
L.  ISGl,  ch.  210.  9  1  (4  £^m.  640),  am'd. 

9   1CMS3.  When    old    ballots    therein    to   be    destroyed    am 
ne^v  ballot*  deposited. 

The  ballots,  kept  in  the  third  box,  must  bo  destroyed  by  th 
clerk,  and  new  ballots  must  be  dopo.sitcd  tlurein  by  him,  at  tb 
same  time,  and  under  like  circumstances,  as  prescribed  in  tW 
article,  with  respect  to  the  destruction  of  the  old  ballots,  aui 
the  depositing  of  new  ballots,  in  the  first  box. 

9   1054.  Jurors,  ^rhen  to  be  dra-vm  from  third  box. 

If  a  sufficient  number  of  trial  jurors,  duly  drawn  and  notified 
do  not  attend  or  cannot  be  obtained,  to  form  a  jury,  the  pc>m 
may,  in  its  discretion,  direct  the  sheriff  to  draw  from  the  thi« 
box,  in  the  presence  of  the  court,  the  names  of  as  many  person! 
as  the  court  deems  sufficient  for  that  purpose. 
L.   1861,   cb.  2. 

9   10S5.   HoTT  such  Jurors  to  be  notified.  ^ 

The  sheriff  must  forthwith  notify  each  person  so  drawn,  aj 
make  a  return,  as  prescribed  in  title  fifth  of  this  chapter,  wb< 
talesmen  are  required  to  attend;  and  the  provisions  of  that  tl 
apply  to  each  person  so  notified. 

Id.,.  S  3.    See  iK)8t,  9  1171. 

9   lOSG.    [Am'd,  1895.]    Jnstlce  of  supreme  court,  or  eoaat! 
Jadnre,   may  order   dranvlnsr   of  atldltlonal  Jurors.  i 

A  justice  of  the  supreme  court,  appointed  to  hold  a  trial  ten 

of  the  supreme  court,   may,   by   an   order  under  his  hand,   dirn 

that  such  a  number  of  jurors,  as  ho  deems  necessary,  not  exced 

ing    twenty -four,    be    drnwn    for    that    term,    in    addition    to   t| 

thirty-six  jurors,  to  be  drawn  as  prescribed  in  the  foregoing  «< 

tions  of  this  article.     A  county  ju<lge  may,  in  like  manner.  dire< 

the  drawing  of  a  like  additional  number  of  jurors,  for  a  term  • 

the  county  court,  to  be  held  in  his  county. 

2  R.   S.  417  (2  Ki\m.  4."14):  and  L.   1S74,  ch.  52.  §  1   (9  Edm.   836);  U  1891 
ch.  946. 

5   105T.   Proceedlngrs   upon    such   or«1er. 

An  order,  made  as  pros(  ribod  in  tho  last  section,  must  h**  delll 
ered  to  the  clerk  of  the  cnunty.  in  which  the  term  is  to  be  hek 
at  least  twenty  days  boforo  the  day  appointed  for  the  eori 
mencoment  thereof:  and  tl'c  rlcrk  must  forthwith  file  it.  TW 
article  applies  to  the  additionnl  jurors,  so  rciiuired   to  be  dram 

2  R.  S.  417,   9  42. 

9  lO.'SS.    [Am'd,     1805,     1001.1     For     what     courts,     and.  h 
whom,   additional  JnrorM   niny   he   ordered. 

At  a  trial  term  of  the  supreme  court,  or  of  the  county  couri 
an  order  may  be  mndo  by  tlu^  coiirt,  requiring  the  clerk  of  tli 
county  to  draw,  and  the  slK^ifF  to  notify,  any  number  of  tril 
jurors,  specified  in  the  ordcM',  which  tlio  court  deems  necessary,  t 
attend  thnt  term,  or  a  term  tlnToaftor  to  be  bc^hl.  either  by  or^i 
innl    appointment,    or    by    adjournment,    at    the    commencemM 
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tereof,  or  on  a  particular  day,  specitied  iu  the  order;  provided, 
^wuver,  that  iu  the  county  of  Aibauy,  unless  otherwise  directed 
r  the  jubtice  desiijuuted  to  preside  or  nold  the  term,  three  panels 
r  jurors  <.»f  thirty-six  each  shall  be  drawn  tor  each  and  every 
ial  term  of  the  supreme  court  appointed  to  be  held  in  said 
rauty;  the  pri  siding  justice  of  any  irial  term  may  aisu  duruii; 
le  pn)gre^s  of  such  term  order  an  additional  pauei  of  jurors  to 
e  drawn  for  sL'rvice  at  such  term  or  tor  any  part  or  portion 
pereof.  The  thirty-six  trinl  jurors  lirst  drawn  tor  a  teiin,  or 
Rth  other  number  as  the  judge  appointed  to  hoki  or  presiue  ai 
^  term  dirtx-ts,  must  be  notitied  to  be  present  during  tne  tirst 
fix  days  of  the  term,  and  the  thirty -six  trial  jurors  next  urawn, 
^  «uch  oth**r  number  as  the  judge  directs,  must  be  uotihed  to  be 

tieot  during  the  next  six  days  of  the  term  and  a  like  number 
ioir  each  suc(*eefling  six  days.  The  judge  holding  or  presiding 
II  xhe  term,  uia3*  in  his  discretion,  on  the  application  of  a  trial 
■nr  excuse  him  from  the  whole,  or  a  part  of  the  time  of  service 
pV^red  of  bitti.  The  judge  may  also  change  the  time  of  service 
|i  4  jnror  to  a  later  day,  during  the  same,  or  a  subsequent  term 
f  the  <*ourt.  Kach  juror  whose  time  of  service  is  changed  to  a 
ftr  €t>rtain  must  attend  at  the  opening  of  court  on  that  day,  and 
iereafter  iiutil  discharged,  without  further  notice.  If  he  fails 
D  Ut  do  he  i:i  liable  to  the  same  i)unisbnient  as  if  he  has  been 
rj^oually  notified  by  the  shcritf  to  attend  the  term,  and  to  be 
It  ou  that  day.  The  clerk  of  the  court  must  enter  in  a 
ik  kei>t  for  that  purpose  the  name  of  each  juror  who  is  so 
iwmI,  or  whose  time  of  service  is  changed. 
_  1«»71.  ch.  J«.  part  of  «  1,  atmudlng  L.  lS7r».  oh.  40»  (7  Bdm.  732),  am'd; 
I  lHa5.   ch.   MC;   L.   1901,   ch.   157.    In  offset  Sept.  1.  1901. 

il  1050.    Hovr  «iich  additional  Jarorn  drn.Tyn  and  nottlled. 

I  Tile   clerk    must   thereuiwn   forthwith  briug  into  court,  all  the 

Xi-??.   M'lH'rein  ballots,  containing  the  names  of  trial  jurors  are 

Kwcfted.    as  prescribed   in  this  article:   and  muHt,   in   the  pres- 

of  the  C'ourt,  publicly  draw  from  sn<h  box  or  boxes  as  the 

ft  directr«.  the  number  of  trial  jurors  specified  in  the  order. 

the  clerk    must   make   and   certify    two   lists   of   the   persons   so 

wn:  and    mu.st  file  one  list  in  his  offlee,  and  deliver  the  other 

the  sheriff.      The  sheriff   must   thereupon   immediately  notify 

rh  person  so  drawn,  to  attend,  as  specified  in  the  order. 

ISTl.  ch.   16,  |»rt  of  fi  1.  am'd. 

)  t  104I0.  I  Am'd,  1S05.1  Po-vr^r  of  coanty  Judnre,  ns  to  at- 
^danoe  of  Jarom. 

Tlie  county  judge  may,  nt  the  time  of  drawing  tri»il  jurors  to 

f\  a    term   of  the  county  court,  nifiko  an  onhM*.   dpsigmitinR 

particular  day,  during  the  term,  when  the  jurors  must  attend, 

two  or  more  particular  days,   upon   (»ach   of  wliicli   a  portion 

tbe  junu's   must   attend.     The   sheriff   must   thereupon    notify 

1  to  attend,  as  specified  in  the  order. 

L.  lSi6.   ch.    046. 

81001.  PoT^-ern  of  depntT  county  cleric,  vmcler  thin  article. 

The  tlppoly  county  clerk  p(KssessPs,  hi  the  absence  of  tlio  county 
Herk  from  liw  office,  or  from  the  Kitfinir  of  a  term  of  the  court, 
ftie  powers  conferred!  hy  this  article  upon  the  county  clerk. 

f  10C2.  ThlM  article  not  applicable  to  Ne^^-York  and 
Kiaicii  conn  ilea. 

T1m«i  arfiele  does  not  apply  to  the  city  and  county  of  New- York, 
or  the  county  of  Kings. 

270a 


§§  1063-«5  STRUCK  JURY.  c  10,  t.  8, 

article:  third. 

Mode  of  striking  and  procuring  a  sj^Mjary^  and  of  procui 

a  foreign  jury. 

Sec.  1063.  What  coorts  may  order  a  special  Jury  to  be  atruek. 

1064.  Party  obtaining  order  to  give  eight  days'   notice. 

1065.  M(xle  of  striking  jury. 

1066.  Jiiroi-fl  so  drawn  to  be  notified  to  attend. 

1067.  Jury  to  he  formed  as  In  other  cases. 

1068.  Provision   where  clerk  or  commissioner  of  jurors  Is  int«restied 
1060.  Party  applying  for  special  Jury  to  pay  expenses. 

1070.  Copy  of  order  for  foreign  Jury  to  be  dellrered  to  sbertff. 

1071.  Mode  of  obtaining  a  foreign  jury. 


S  10«3.    [Ain*d,  1806.]     IVbat  oonrts  mmx  order  a.  mw^ 
J«rr  to  be  strnck. 

Where  it  appears  to  the  court,  that  a  fair  and  impartial  t 
of  an  issue  of  fact,  triable  by  a  jury,  joined  in  an  action,  peni 
in  the  supreme  court,  cHunot  be  had  without  a  stmck  juTji 
that  the  importance  or  intricacy  of  the  case  requires  such  a  Jl 
the  court  must  ma  Ice  an  order,  upon  notice,  directing  a  spe 
jury  to  be  struck,  for  the  trial  of  the  issue.  The  order  ■ 
specify  the  term,  and  it  may  specify  a  particular  day  in 
term,  when  the  jurors  must  attend. 

2  R.    S.    418.    %  40   (2   Edm.    43S),    as  am'd  by   L.   1867,    eh.   690,    tm 
am'd;   L.   1806,  ch.  046. 

§  1004.  [Aiii'd,  1896.]  Party  obtsUnlnff  order  to  g 
elfcht  days*  notice. 

Unless  the  order  specifies,  or  directs  the  officer,  who  is 
strike  the  jury,  to  fix  a  time  for  the  parties  to  attend,  the  pi 
obtaining  it  must  give  at  least  eight  days'  notice  of  the  t 
when  ho  will  attend,  before  the  clerk  of  the  county  in  which 
action  is  triable,  or,  if  it  is  triable  in  the  city  and  county  of  N 
York,  or  the  county  of  Kings,  before  the  commissioner  of  jof 
for  the  purpose  of  having  the  jury  struck. 

L.   1895,   ch.  046. 

I  1065.    [Am'd,  1877.]     Mode  of  strlkln*  Jury. 

At  the  time  appointed,  the  clerk,  or,  in  his  absence,  the  depi 
clerk,  or  the  couimissioner.  as  the  case  requires,  must  attend 
hi^  odlce.  with  the  original  lists  or  books,  filed  or  kept  in  his  of 
as  rcQuiied  by  law,  containing  the  names  of  the  jiersons  wh<ij 
then  lia]#le  to  serve  as  trial  jurors;  and,  in  the  presence  of^ 
parties,  or  their  attorneys  or  counsel,  must  strike  a  trial  J? 
as  follows: 

1.  The  clerk,  deputy-clerk,  or  commissioner,  must  select  fi 
1b«'  lists  or  liooks,  the  namos  of  forty-eight  persona,  whoia 
deems  most  indifferent  between  the  parties,  and  best  quail 
to  try  the  issue;  and  must  make  and  certify  a  list  of  tf 
names. 

2.  The  party,  on  whose  application  the  special  jury  was  dirH 
to  b'^  struck,  or  his  attorney  or  counsel,  may  then  first  stt 
from  the  list  one  name;  the  adverse  party  or  his  attorned 
rounrcl  may  then  strike  therefrom  one  name;  and  so  altemiA 
until  each  party  hns  stricken  out  twelve  names. 

3.  If  either  party  fails  to  attend,  at  the  time  and  plactf 
striking  the  jury,  or  nesrlects  to  strike  out  a  name,  the  ^ 
deputy-clerk,  or  commissioner,  must  strike  for  him. 
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derk,  deputy-clerk,  or  commissioner,  must  therenpon 
out  a  list  of  tbe  names  of  the  twenty-four  persons  not 
Len  vQt,  and  mudt  certify*  that  it  is  a  correct  list  of  the  per- 
I  drawn  to  serve  as  jurors,  pursuant  to  the  order  of  the  court. 
UUBt  immediately  deliver  the  list  so  certified,  and  a  certified 
of  the  order,  to  the  sheriff  of  the  county.  If  the  list,  from 
rard  or  town,  cannot  be  found,  the  clerk  must  make  a  new 
nn  the  ballots  then  in  use  for  jurors  for  that  ward  or 
and  must  use  that  list,  upon  striking  the  jury,  in  place  of 

l1  list. 
S.  418»  i  4B,  ms  am'd  by  L.  1876,  ch.  68. 


Jwora  so  drawn  to  be  notified  to  attend. 

sheriff  must  notify  the  persons  whose  names  are  contained 
list:  and  must  return  the  names  of  those  notified,  to  the 
It  which  they  are  required  to  attend,  as  prescribed  by  law 
Ifyinif  and  returning  ordinary  trial  jurors. 

4»,    See  L.  1868,  ch.  322,  f  S6,  as  modified  by.L.  1873,  ch.  166,  f  1. 

lAjnk*4!Lf   1886.]      Jury    to    be    fornted    a*    in    other 

the   persons  so  notified  and  attending,  a  jury  must  be 

for  trie  trial,  and  the  iss*iie  must  be  tried,  ns  prescribed  in 

ipter  with  respect  to  an  ordinary  jury  trial.    The  court 

ime  power  to  excuse  or  discharge  a  juror,  and  to  cause 

i  jurors  to  be  drawn,  or  talesmen  to  attend  as  upon  an 

iry  jury   triaL    But  the  court  may,   in   its   discretion,   set 

an  additional  juror  so  drawn,  or  a  talesman,  upon  the  ob- 

of  either  party,  without  a  formal  challenge,  but  neither 

shall  have  more  than  two  peremptory  challenges. 

dk.  846. 


[AJn'dt   1884.]       Provldion    -wliere    clerk    or   com- 
r  of  Jurors  Is  intereiited. 

appears  to  the  court,  to  which  an  application  for  a  special 

n  made,  that  the  clerk,  or  the  commissioner  of  jurors,  as 

ISO  may   be,   is  interested  in  the  action;   or  is   related   to 

of  the  parties;  or   is  not  indifferent  between   them;  the 

must  appoint  two  disinterested  persons  to  strike  the  jury; 

court  may,  in  its  discretion,  in  any  case  appoint  two  such 

18  to  strike  such  jury.    The  persons  so  appointed  possess, 

purposes  of  the  action,  all  the  powers  conferred,  by  this 

S  upon  the  clerk,  or  the  commissioner  of  jurors. 

51;  1*.  1884,  ch.  460. 

Pmrty  applxinff  for  special  Jury  to  par  expenses. 

expense  of  striking  a  special  jury  must  be  paid  by  the 
applying  for  it,  and  shall  not  be  taxed  in  the  costs  of  the 

162. 
ivro.    Copy  of  order  for  foreign  Jury  to  be  delivered 


an  order  for  a  trial  by  a  foreign  jury  is  made,  a  certl- 

eopy  thereof  must  be  delivered  to  the  sheriff  of  the  county, 
1  which  it  is  to  be  drawn;  who  must  give  notice  thereof  to 
elerk  of  that  county,  and  also,  in  the  city  and  county  of  New- 
or  the  county  of  Kings,  to  the  commissioner  of  jurors,  at 
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least  twenty  days  before  tho  liibi  day  of  tlve  term,  at  wtxicli  t 
foreign  jury  is  required  to  attend. 

2  R.  S.  410.  i  10  (2  Edm.  427). 

S  1071.    Mode  of  obta-lnlner  o,  foreign.  Jury* 

The  clerk,  or,  in  the  county  of  Kings,  the  commissioner, 
whom  the  notice  is  given,  must  draw  the  names  of  twenty-fa 
persons,  in  the  same  muuuor,  and  in  presence  of  the  same  officer 
as  prescribed  by  law,  with  respect  to  ordinary  trial  jnrors:  exec 
that  notice  of  the  drawing  need  not  be  published.  A  certifi 
list  of  the  names  drawn  must  be  delivered  to  the  sheriff,  wl 
must  notify  each  person  drawn,  and  make  a  return,  as  in  i 
ordinary  case. 

Id.,  i  11. 

18  27S 
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ARTICLK    FOURTH. 

Penalties  for  non-attendance, 

« 

Ik.  1072.  Pine  to  be  lmro»od  for  i>on-nttendnnee. 

1073.  Order  to  show  cause,  when  juror  was  not  personally  iwttfled. 

^       1074.  Id.;   if  default  was  at  trial  term. 

1075,  fluty  of  clerk  nnd  sheriff. 

[       107C  pporeedingii  upon  mturn  of  such  order. 

10T7.  Wben  proc«edlnff«  to  cea*:e. 

lVi&.  This   article  not  applicable   to  New-York   and  Klnri  counties. 

f|  1072.  Vlme  to  be  imposed  for  Aioi&-«attendaiice. 

A  person  duly  notified,  as  proscribed  in  this  title,  to  attend  n 
IttiB  of  a  court  of  record,  as  a  trial  juror,  who,  without  reason- 
$\k  cause,  neglects  to  attend,  nccordinj?  to  the  notice,  shall  be 
wN  a  sail),  not  less  than  ten  dollars  nor  more  than  tweiity-five 
fcflars,  for  each  day  that  he  so  neglects  to  attend. 

I  2  R.  S.  41S.  §   32  (2  Edm.   432).  am'd. 

I 

I  1078.    Order   t4>   hIiott  oavse,   'VFhen   Juror   ^ras  not   per- 
»Aally    notified. 

When?  it  appears,  by  the  return  of  the  sheriff,  that  the  delin* 
•nt  was  personally  notified  to  attend,  the  fine  may  be  imposed 
the  court,  at  the  term  which  he  was  required  to  attend.    But 

lere  it  appears,  by  the  return,  that  he  was  notified,  by  leaving 
notice  at  his  residence,  the  court  must  cause  an  order  to  be 

tered  in  its  minutes,  requiring  him  to  show  cause,  on  the  first 

ly  of  the  next  term  of  the  court,  why  a  fine  should  not  be 

iposed  npon  him. 

\2  R.  S.  4S3,  S  16  (2  Edm.  505). 

i 
I 

I I  1074.  rAm'd,  18fW.l     Id.|  If  default  wan  at  trial  term. 

i  If  the  order  is  made  at  a  trial  term  of  the  supreme  court,  it 

Ely,  In  the  discretion  of  the  court,  direct  the  delinquent  to  show 
nse,  on  the  first  day  of  the  next  term  of  the  county  court  of 
i  same  county. 

:L.  18»5,   cfa.   946. 

I  1  107S.  Duty  of  cleric  and  sheriff. 

I  Tbe  clerk  must  immediately  deliver  two  certified  copies  of  the 
•rt«T  to  the  sheriff  of  the  county,  who  must  serve  one  copy  on 
w  delinquent  personally,  and  return  the  other,  with  his  proceed- 
fBgi  thereon,  to  the  term  at  which  the  delinquent  is  required  to 
pftow  cause. 
I  id.,  H  18  and  19,   consolidated,  with  amendments. 

I  1070.  ProceediniTS  upon  retnrn  of  sncli  order. 

If  the  sheriff  returns  the  copy  of  the  order  as  personally 
lerred,  or  if  the  delinquent  attends,  in  obedience  thereto,  the 
court  must,  unless  good  cause  is  shown  to  the  contrary,  impose 
tbe  proper  fine;  otherwise  it  must  make  a  further  order,  requir- 
liur  the  delinquent  to  show  cause  at  the  next  term,  why  the  fine 
iltonld  not  be  imposed.  The  prorocMlin^s  under  such  an  order  are 
the  same  as  under  the  first  order.    Similar  orders  must  be  made, 
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from   term   to   term,    and   similar   proceeding's   taken,    until    tin 
delinquent  is  personally  served,  or  attends  in  obedience  theretf 

Id.,   S  20. 

§  1077.  When   proceedlnsra  to  cease. 

But  if  it  appears,  from  the  return  of  the  sheriff,  or  from  an; 
other  evitlence,  that  the  juror  is  dead,  or  insane,  or  has  p« 
manenll.v  removed  from  the  county;  or  if  a  satisfactory  exous 
ia  rendered  by  any  person,  in  his  behalf,  for  his  default,  th 
court  may,  iu  its  discretion,  discontinue  the  proceedings. 

Id.,   fi  21. 

S  1078.  Thlfi  artlele  not  applicable  to  Hew-Torlc  mai 
KinflTfi   counlleii. 

This  article  does  not  apply  to  the  city  and  county  of  New-Yori 
or  to  the  county  of  Kings. 

^74a 


10.  t.4,  a.  1  JURORS  IN  NEW- YORK. 

TITLB  IV. 

lial  Jurors  in  New- York  and  King^  counties;  mode  of  se- 
lecting them,  and  of  procuring  their  attendance. 

ttcle  1.  Prarrlsloofl  relating  to  trial  Jurors  Id  the  city  and   county  of  New- 
York. 
2.  PtotIsIods  relating  to  trial  Jurors  in  the  county  of  Kings. 

ARTICL.K   FIRST. 

^fHsions  relating  to  trial  jurors  in  the  city  and  county  of  New- 
York, 

^  lOTS.  Qualifications  of  trial  Jaron. 

1080.  Wbo    deemed  'n  resident. 

leSl.   Persons  exempt  from  service. 

WSZ.  Kridence  of  right  to  eiemptlon  in  certain  cases. 

W3.   Mllttary   othfeis   lequired   to   cei-tify  to   commissioner  persons  per- 
formlDS   full  military  duty. 

Hf>4.  Jury  year;  length  of  Jury  service  required  and  allowe<I. 

IffjS.  Wben  court  may  temporarily  excuse  Juror  from  atteudancc. 
'    If«i6.  In  other  cases.  Juror  to  be  excuued  only  on  showing  certain  facts. 
!    l(i^.  Jtuor  applying  to  court  to  be  excused  mu»t  produce  notice,  etc. 
;    If^!^.  SerTlce  in  a  court  not  of  record;  when  an  excuse. 

1080.  Clerk  of  court  to  certify  to  commissioner  as  to  attendance,  escusiB, 
fines,  etc.,   of  Jurors. 

ICOO.  Conamfmioner  of  Jurois  to  select   trial  Jurors;   his  general   imwprB. 

1001.  Commissioner   may  appoint  assistants,   etc.;    wbo  may    admiuister 
oaths. 
i    1002.  All  public  officers  required  to  aid  the  commissioner. 
I    1003.   Expenses   of   commlsslonor's  office;    how   paid. 

I    1004.  IJst  of  Jurors  to  be  prepared,   etc.:   commissioner  to  decide  as  to 
;  exemptions. 

:    1005.  Persons  may  be  reqi'lred  to  testify  us  to  Juror's  liability  to  serve. 

Penalty  for  dlsobrdlonce. 
i    1009.  Commissioner  to  return  I'sts  to  county  clerk;  corie<'tIon  of  lists. 

1<10T.  Old    ballots   to    he    iestroyed    and    new    ballots    deiH>MlteU;    supple- 
mental  lists;   new  ballots  therefor. 

K108.  Number  of  Jurors  to  be  drawn  for  ench  term  of  court  of  record. 

lOeo.  When  Jurors  to  be  drawn;   what  olflcers  to  attend  Jury. 

11<MI.  Notice  of  drawing. 

1101.  Proceedings  If  officers  do  not  appear. 

1102.  Wben  Jurr  to  be  drawn  on  adjourned  day. 

1103.  Ifode  of  drawing;  minute;  lists. 

1104.  Id.;  where  term  consists  of  two  or  more  parts. 
1106.  Commissioner  may  issue  notice  to  Jurors  drawn. 

,     1106.  Sheriff  to  notify  Jurors  and  make   return. 

1107-  Clerk  of  court   to  certify  as  to  mode  of  service. 
1108.  Court  may  order  new  panel  to  be  drawn  during  term. 
1100.  Court  of  record   to  fine  Juror   for  non-attendance;    power   to  remit 
fine. 

1110.  Juror  may  also  be  arrested  and  compelled  to  serve. 

1111.  Jurors    for    district    courts:     how    selected:     punishment    for    noo- 

attendance;   clerk's  duty;  penalty  for   neglect. 

1112.  Sheriff's  Jury:   how  selected,    etc. 

1113.  Remitting  and  enforcing  Jury  fines. 
1114-1116.  fRepealed.l 

1117.  Uncollected  floes»  enforcement  of. 

1118.  Commissioner  to  receive  fines:   accounts  of. 
1110.  Corporation  counsel   to  prnsectitp.   etc. 

llSOl  Penalty,  for  phrsfclan  giving  false  rertlflcate. 

1121.  Persons  required  to  furnish  l»^formstIon:  penalty  for  refusal,   etc. 

1122.  Punishment  for  bribery  of  offlrer.  etc..  hy  juror  drawn. 
3123.  Id.;    for  officer   acccT^tlng   h'-Ibes.   pff^. 

1124.  Id-:  for  concealing  offer  to  take  bribe,  etc. 
lis.  False   swearing;  when  perjury. 

f    1070.  (iitallfleatlons  of  trial  jurors. 

In  order  to  be  qualified  to  servt*,  as  a  trial  juror,  in  a  court  in 
fce  city  and  county  of  New- York,  a  person  must  be: 
1-  A  male  citizen  of  the  United  States,  and  a  resident  of  that 
t.y  and  conuty. 
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2.  Not  less  than  twenty-one,  nor  nioi*e  than  seventy  years  of  a 

3.  The  owner,  in  his  own  right,  of  real  or  personal  pr^iperty, 
the  value  of  two  hundred  and  fifty  dollars;  or  the  husband  o 
woman  who  is  the  owner,  in  her  own  right,  of  real  or  persa 
property  of  that  value. 

4.  In  the  possession  of  his  natural  faculties,  and  not  infirm 
decrepit. 

r>.  Fee  from  all  legal  exceptions;  intelligent;  of  sound  mind  a 
good  character;  and  able  to  read  and  write  the  English  Inn^nu 
understandingly. 

From  L.  1870.  cb.  538.  §§  4  and  5,  and  subd.  1  of  S  G,  am'd. 

§  1080.  \%'lto  deemed  a  reiil<lent. 

A  person  dwelling  or  lodging  in  the  city  and  county  of  N| 
York,  for  the  greater  part  of  the  time,  between  the  first  day 
October  and  the  thirtieth  day  of  June  next  thereafter  is  a  W 
dent  of  that  city  and  county,  for  that  jury  year  within  the  md 
ing  of  the  last  section:  and  it  is  not  necosisary.  that  he  should  hi 
been  assessed,  or  should  have  voted  there. 

Id.,  part  of  S  4.     See,  also,  L.   1847,  ch.  405,  $  1. 

§  1081.  [Aiu*d,  18H8,  l«m>,  l«JOr».j  FerRoni!)  ex«^mi>t  fr« 
nervlce. 

Either  of  the  following  persons,  although  qualified,  is  ontit]< 
to  an  exemption  from  service,  as  a  trial  juror,  upon  hi.s  olaimi 
an  exemption,  as  prescribed  in  this  article: 

1.  A  clergyman,  or  a  minister  of  religion,  officiating  as  got 
and  not  following  any  other  calling. 

2.  [AmM,  1904.]  A  practicing  physician,  surgeon,  or  surfld 
dentist,  having  patients  requiring  his  daily  professional  attentJl 
not  following  any  other  calling;  a  licensed  pharmaceutist  or  phi 
ma  cist,  while  actually  engaged  in  his  profession  as  a  nieanji  • 
livelihood;  a  duly  registered  veterinary  surgeon  actually  v?*..«:aa 
in  his  profession  as  a  means  of  livelihood,  and  a  duly  lieonfl 
embalmer  actually  engaged  in  his  profession  as  a  means  of  liv^ 
hood. 

L.  1904,  ch.  416.     In  effect   Sept.    1,    1904. 

3.  An  attorney  or  counsellor  at  law,  regularly  engaged  :n  tl 
practice  of  the  law,  as  a  means  of  livelihood. 

4,  iAin*d,  lOOC]  A  proft'S.sor  or  teai-'her  in  a  college,  acad<i*i 
or  public  school,  not  following  any  other  cailiug»  ur  an  i^ditl 
editorial  writer  or  reporter  of  a  daily  newspaper  or  press  aH»od 
tion  regularly  employed  as  sucli  and  not  loUowiug  any  otb 
vocation. 

L.  1005,  ch.  437.    In  eff.'ot  Sept.  1,   11)U5. 

5.  The  holder  of  an  office,  tinder  the  United  States,  or  ti 
State,  or  the  o'ty  or  county  of  New- York,  whose  official  dntii 
at  the  time,  prevent  his  attendance  as  a  juror, 

G.  A  consul  of  a  foreign  nation. 

7.  A  captain,  engineer,  or  other  officer,  actually  employed  upi 
a  vessel,  making  regular  trips;  or  a  hcensed  pilot,  actually  fe 
lowing  that  culling. 

8.  [Am'd,  1902.]  A  superintendent,  conductor,  or  eiigin€*<> 
empk>yed  by  a  railroad  company,  other  than  a  street  railn'H 
company;  or  a  telegi*aph  operator  employed  by  a  press  asAodntH 
or  a  telegraph  company,  who  is  nctnally  doing  duty  in  an  officv*  ( 
along  the  railroad  or  telegraph  line  of  the  company  or  as-sociatk 
by  which  he  is  employed. 

L.  UM)2.  oh.  291.     In  effect  Sept.   1,   ll>ri2. 

9.  A  grand  juror,  or  a  sheriff's  juror,  for  the  year  selected  pni 
suant  to  law. 
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:0.  Any  officer,  non-commissioned  officer,  musician,  or  privaU, 

Uy  serrin^;  in  a  brigade,  regiment,  battalion,  company,  or 

oi  the  oia  guard  of  tlie  city  of  New-York  or  of  the  national 

of  the  iState,  uniformed  and  equipped,  according  to  law, 

id  faithfully  ptirformiug  his  duty,  by  making  the  parades,  and 

ynding  the  drills,  inspections,  and  reviews,  required  by  law; 

a  general  or  stafl!-olficer,  actually  performing  duty  as  such;  or 

n  who  has  been  honorably  discharged  from  the  national 

after  five  years'  service  in  either  capacity. 

A  person  who   has   been    honorably    discharged    from    the 

iry  forces  of  the  State,  after  seven  years'  faithful  service 

in.    But  in  order  to  entitle  a  person  to  exemption,  under  this 

ivision,  his  service  must  have  been  performed  before  the  23d 

»f  April,  1862,  either  as  a  general  or  staff-officer,  or  as  an 

',  non-commissioned  officer,  musician,  or  private,  in  a  uni- 

d  battalion,  company,  or  troop,  of  the  militia  of.  the  State, 

armed,  uniformed,  and  equipped,  according  to  law;  or  a  por- 

thereof,  during  that  period  and  in  that  capacity,  and  the  re- 

~er,  since  the  23d  day  of  April,  1862,  as  a  member  of  the 

tal  guard  of  the  State. 

A  person  who,  after  faithfully  performing  the  duties  of  a 
n.  ill   a    fire  company  or  fire  department,   duly  organised 
iug  to  the  laws  of  the  State,  for  five  successive  years,  has 
honorably  discharged  therefrom. 

A  person   who  is  phyHically   incapable  of  performing  jury 
,  bv  reason  of  severe  sickness,  deafness,  or  other  physical 

A  person  holding  office  under  the  fire  or  police  department 
city;  or  otherwise  specially  exempted  by  law. (2) 

A  duly  tletubed  eugmeer  of  steam  boilers,  actually  employed 

h. 

lU  tWXL dtau  539.  i 6,  SB am'<l  by  L.  1872,  ota. S35.   Subd.  S  was  am'd  in  IR77;  ( 1 )  Fmin 
eh.£n,i  8.   (8)SeeL.lB78.ck.886,ii58an<lT7:  L.188e.ch.  318;  L.189».ch  aav  In 

iOSSS.    S-v-ldcnee  of  rlgrlit  to  exemption  in  certain  cases. 

erideuce  of  the  right  to  exemption,  as  prescribed  in  the 
sertion,  is  as  follows: 

Under  subdivision  tenth  thereof,   where  the  applicant  is  a 
l-or  of  a  company  or  troop,  the  certificate  of  the  captain,  or 
commanding  officer  thereof,  dated  within  three  months  of 
time  of  presenting  it.    Or  the  commissioner  of  jurors  may,  in 
^i*eretion,  receive  the  certified  list,  specified  in  the  next  see- 
as  sufficient  evidence  thereof.    Where  the  applicant  is  a  regi- 
1  officer,  or  a  staff-officer,  the  evidence  of  the  right  to  ex- 
m  18  the  certificate  of  the  major-general,  or  other  officer, 
nnding  the  first  division. 

Tnder    snl»division   tenth   thereof,'  where  the   applicant   has 

discharged,  or  under   subdivision   eleventh   or   twelfth,   the 

icate  of  discharge;  and,  where  it  does  not  show  all  the  facts, 

affidavit  of  the  applicant,  or  of  another  person,  acquainted 

the  facts- 

Under  stibilivision  thirteenth  thereof,  the  certificate  of  a 
We  physician,  or  the  aflSdavit  of  the  applicant,  or  both;  or 
other  evidence  satisfactory  to  the  commiKsioner. 
Under  any  other  subdivision  thereof,  an  affidavit  of  the  ap- 
nt,  or  an  affidavit,  satisfactory  to  the  commissioner,  of  an- 
T  person  in  his  behalf,  stating  the  facts,  entitling  the  ap- 
nt  to  exemption.  Each  certificate,  specified  in  this  section, 
t  h»  accompanied  with  sat'sfi'ctory  proof,  by  affidavit,  of  the 
Rniineness  of  the  signature  thereto;  and  each  affidavit  and  cer- 
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tificate  must  be  filed  with  the  commissioner  of  jurors,  and  i 
be  kept,  open  by  him,  at  all  reasonable  times,  to  public  inspec 
L.   1870,  cli.  539,  Bubds.  7  auU  8,   with  amendmenU. 

i  1083.    Military   officer*  required  to  certify  to  eonu 
■fouer  perwons  performing  full  military  duty. 

The  captain,  or  other  commanding  officer,  of  each  compaix 
troop,  in  the  first  division  of  the  national  guard,  must  deuT< 
the  commissioner  of  jurors,  on  or  before  the  first  day  of  Jul 
each  year,  and  at  any  other  time  when  he  may  require  it,  & 
certified  by  him,  containing  the  full  name  and  residence  of  < 
member  and  olliccr  of  his  company  or  troop,  who  is  onifoi 
and  equipped,  and  faithfully  performs  his  duty,  as  preset 
in  subdivision  tenth  of  the  last  section  but  one.  No  other  n 
shall  be  inserted  in  the  list.  The  list  must  be  filed  in  the  < 
missioner's  oflioe.  The  major-general,  or  other  officer,  coxnni 
in^  that  division,  must,  when  necessary,  issue  orders  to  <4 
this  section  into  effect.  He  must  also  furnish  to  the  coiri 
sioner  of  jurors,  when  so  required,  a  list,  certified  by  him, 
taining  the  name  and  residence  of  each  officer  or  other  ma 
of  tlmt  division,  not  comprised  in  the  lists  of  the  companies 
troops.  An  officer,  who  neglects  or  refuses  to  perform  the  4 
specified  in  this  section;  or  who  includes,  in  a  list  certifiei 
him,  the  name  of  a  person  who  is  not  described  in  this  aed 
or  who  gives  a  false  certificate,  in  a  case  specified  in  the  last 
tion;  forfeits  the  sum  of  fifty  dollars  for  each  offence. 

Id..   {   31,    am'd. 

f   10N4.   [ADi*d,   1890.]    Jury   yeart   lenortli  of  lary    a«« 
retiulred  and  allo^ved. 

The  jury  year,  in  the  city  and  county  of  New- York,  coming 
on  the  first  day  of  October.  A  person  who  has  actually  aei 
as  a  trial  juror,  in  a  court  of  record  of  the  State,  within 
city  and  county,  twelve  days  within  a  jury  year.  Is  entitle 
be  disc-harK<'d  by  the  court,  except  that  he  shall  not  be  discha^ 
until  the  close  of  the  trial,  in  which  he  is  serving,  when  the  tm 
days  (•xi)ire.  A  person  discharged,  as  prescribed  in  this  aed 
is,  thereafter,  during  the  same  jury  year,  exempt  from  jtujPj 
vice  in  any  county  of  the  State;  but  in  the  city  and  count; 
New-York,  a  person  so  discharged  may  be  excused  for 
following  jury  year.  Where  the  certificates  of  one 
more  clerks  of  the  courts,  made  as  prescribed  in  section  lOo 
this  art,  show  that  a  person  is  entitled  to  a  dischari^e,  aa 
Hcrib.'d  in  this  section,  the  commissioner  of  jurors  must,  upoi 
quest,  certify  to  the  fact.  A  person  cannot  serve  as  a  trial  ji 
in  <'onrts  of  record,  at  more  than  two  terms,  in  a  jury  year. 

Id..  9  2,  u«  nnid  by  L.  1874.  ch.  4«0;  L.  1870,  ch.  639,  f  2,  amM;   I*.  1 
ch.  874.     lu  vtTvvt   May  22.   ISDG. 

{   1085.   'When  court  may  temporarily  exovse  Juror   ft 

attendance. 

The  judge,  holding  a  term,  may,  in  his  discretion,  excuse  a  1 
juror  from  service  t\t  that  term,  for  not  more  than  three  day 
a  time,  where  the  exigencies  of  his  business  require  his  temiwi 
exemption. (1)  The  jndpe  may  also  discharge,  for  the  tl 
one  or  more  jurors,  notified  and  attending,  whose  further 
tenrlanr-e  is  not  reciuire<l  for  the  trinl  of  issues  at  that  temi, 
he  may  disehnrero.  until  a  day  certain,  one  or  more  jurora,  i 
fied  and  attending,  whose  attendjince  will  not  be  required^ 
the  trial  of  issites,  until  that  day.  Each  juror,  so  diachai 
until  a  day  certain,  must  attend  at  the  opening  of  the  cotnri 
that  day,  and  thereafter  until  he  is  discharged,  without  fori 
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notice.    If  he  tails  so  to  do,  he  is  liable  to  the  same  punishment, 
[imd  the  same  proceedings  must  be  taken,  as  if  he  had  failed  to 
attend,  at  the  time  fixed  in  the  notice  given  to  him. 
^  <1)  L.  1870,  ch.  539,  part  of  f  1;  remainder  of  section  l»  new. 

{  1OO0.  lAma^Af  1805.]    Juror  to  be  excused  from  aervleei 
atBaiasloner  to  provide  additional  box. 

A  person  liable  to  serve  as  a  trial  juror  may  be  excused  from 
ice  daring  a  time  or  times  specified  in  writing  and  not  ex- 
ng   in   the   aggregate    three   months   in    any    one  jury   year 
n  aafficient  cause  therefore  is  shown.     At  any  time  for  which 
jaror  is  dnly  drawn  and  notified  he  may  be  so  excused  only  by 
judge  presiding  at  the  term  and  part  for  which  ho  is  drawn, 
any  other  time  he  may  be  so  excused  by  the  connnissioucr  of 
rs.     The  commissioner  of  jurors  shall  provide  a  box  in  addi- 
to   the   two   boxes   mentioned   in   scM'tion    ten    hundred   and 
y-seven  of  this  act  and  shall  therein  and  in  neither  of  the 
r  boxes  deposit  all.  and  only,  the  ballots  contnininj?  the  names 
jurors  excnsed  pursuant  to  this  section.     A  ballot  containing 
name  of  any  juror  so  excused  shnll  not  be  ker»t  in  said  box 
rinic  the  time  for  which  he  is  so  excus«'d.     Tbe  third  box  to  be 
ided  under  this  section  shall  be  dealt  with  next  after  the  non- 
box  and  all  the  ballots  be  drawn  therefrom  before  any  of 
ballots  in  the  box  known  as  the  voters  box  sliall  be  drawn. 
U..  fvm^Dder  of  |  1.    L.  1906.  cb.  44.    In  effect  March  9,   10()6. 
I  1087.    Jaror  applylnar  to  court  to  be  excuived  must  pro- 
ee  notlee,  etc. 

A  person,  who  has  been  notified  to  attend,  as  n  trial  juror  ami 
ho  applies  to  be  excused,  as  prescribed  in  the  last  section,  must 
'ng  the  notice,  if  he  has  received  it,  into  court,  and  present  it, 
open  court,  to  the  judge;  or,  if  he  cannot  personally  attend, 
most  Bend  it,  by  a  person  capable  of  making  the  necessary 
if,  in  relation  to  his  claim  to  be  excused.  A  note  of  the  ex- 
,  and  of  the  reason  therefor  attesled  by  the  judge,  who  must 
append  his  signature  or  his  initials  thereto,  must  also  be  made 
«pon  the  notice  to  attend;  or,  if  the  juror  has  not  brought  it  into 
eoart,  upon  a  separate  piece  of  paper;  which  must  be  transmitted 
!lo  the  commissioner  of  jurors,  by  the  clerk,  as  part  of  the  return, 
■oade  as  prescribed  in  section  1089  of  this  act. 

M.,  i  28. 

1 1088.    Scrriee  In  m  court  not  of  record ;  fvhen  an  excniie. 

A  person,  serving  as  a  trial  juror,  elsewhere  than  in  a  court  of 
f««ord,  18  excused  from  jury  duty  in  a  court  of  record,  only  dur- 
airthe  time  of  his  actual  service  elsewhere. 

M.,  i  8. 


t  1069.    Clerk  of  court  to  certify  to  commlsiiloner  an  to 
attendance*  excuses,  fines,  etc.,  of  Jarors. 

[  The  clerk  of  each  court  of  record  In  the  city  and  county  of 
[  Kew-York,  must,  within  ten  days  after  the  close  of  each  term,  for 
f  which  trial  jurors  have  be^n  drawn,  or  after  the  discharge  of  the 
:  trial  jurors,  if  they  are  discharged  before  the  close  of  the  term, 
I  return  to  the  commissioner  of  jurors,  the  certified  copy  of  the 
\  minute  of  the  drawing  of  the  jurors,  received  from  the  sheriff. 
'  and  the  sherifTs  return  thereto,  or  a  copy  of  each  paper,  certified 
by  the  clerk;  together  with  each  notice  or  otlier  paper,  attested  by 
:  a  judge,  as  prescribed  in  the  last  Kcction  but  one.  The  clerk  must 
:  auo  deliver  to  the  commissioner  therewith,  his  certificate,  specify- 
ing, distinctly  and  in  detail,  as  follows: 
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1.  The  name  and  residence  of  each  juror,  who  attended  an 
served;  the  number  of  days  the  juror  attended  for  the  purpos 
of  Rcrving;  and  the  number  of  days  he  actually  served. 

2.  The  name  and  residence  of  each  juror,  who  was  excused  o 
discharged;  with  the  reason  tlierefor. 

8.  The  name  and  residence  of  each  person  notified,  who  dii 
Jot  attend  or  serve. 

4.  The  name  and  residence  of  each  person  fined,  and  the  dati 
ind  amount  of  his  fine,  unless  the  fine  has  been  remitted,  as  pn 
scribed  in  section  1101)  of  this  act. 

The  return  rnd  certificate  must  be  filed  in  the  comimssioner'i 
Dffice,  and  shall  not  ha  altered  or  corrected,  except  in  purauanci 
Df  an  order  of  the  court.  If  a  clerk  fails  to  make  a  complete  rQ 
turn  and  cerlincate,  as  prescribed  in  this  section,  ho  is  guilty  of  | 
contempt  of  the  court;  and  the  commissiouer  of  jurors  must  inflt| 
tnte  the  appropriate  proceedings  to  punish  him  acfsordin^ljr. 

L.   1870,   ch.  539,  S   10,   remodelled. 

§  1090.  CoDimlsaloner  of  Juror*  to  nclect  trlAl  Jviroa^ 
hln  nreneral  po^vera. 

Trial  jurors  must  be  selected  by  the  commissioner  of  JQron( 

who  must  alone  decide  upon  their  qualificatioofi,  and  exemptionc, 

except  as  otherwise    expressly    prescribed    in    this    article.    Biif 

this  section  does  not  impair  the  right  to  challenge  a  particalal 

juror  at  the  trial.    The  commissioner  may  issue,  to  a  pc^rson  ^m 

titled  to  an  exemption,  a  certificate  of  that  fact,  which  exempts 

the  i)erson,   to  whom  it  is  granted,  from  jury  duty,  during  thfl 

lime  limited  therein.    lie  must  keep  a  record  of  all  proceedinfl 

before  him,  or  in  his  office.    He  is  entitled  to,  and  must  collecl 

for  the  benefit  of  the  city,  for  a  copy  of  the  paper  furnished  bjl 

him,  the  same  fees  as  the  clerk  of  a  court  of  record.  I 

Id.,  parti  of  «S  7  and  24,  coneolidatPd  with  L.  1847,  cb.  495.  Parts  «f 
II  2  and  11,  am'd. 

S   1001«  Commissioner  may  appoint  assistants,  ete.$  'V'^lh^j 

may  administer  oatlis.  1 

The  commissioner  of  jurors  may,  from  time  to  time  appoint,  and 
at :  'easure  remove,  one  or  more  asRistants,  clerks  in  his  office,  and 
messengers,  and  may  fix  their  compensation.  He  may  designatev 
in  writing,  an  assistant,  to  attend,  in  his  place,  the  drawing  of 
jurors,  for  a  particular  term.  IMio  conimissioner,  or  each  as- 
sistant, whom  he  designates  for  the  purpose,  by  a  certificate,  filed 
in  the  office  of  the  county  clerk,  may  administer  an  oath  or 
affirmation,  in  relation  to  any  matter,  embrace^,  within  the  pro- 
visions of  this  article. 

Id.,  part  of  §  24. 

S  1002.  All  public  oIllccrM  reiinlred  to  aid  tUe  commis- 
sioner. 

The  president  and  commissir)n«'ra  of  the  department  of  taxe» 
and  assessments,  the  ixilice  conmiissioners,  and  all  other  public- 
officers  in  the  city  of  Ncw-Yf>rk,  must  render  to  the  cpmrals- 
sloner  of  jurors,  all  tlie  nssisi.ince  in  their  power,  to  enable  him 
to  procure  the  nniiu>s  of  txMstms,  li.-ible  to  serve  as  trial  jurors. 

Id.,  S  13,  as  m.Kllfltd  by  T..  187,S,  eh.  srjn,  §§  3i)  and  87. 

g  1093.  [Am'd,  18SO.]  Kxp€*nscN  of  commissioner's  olBe«| 
hoiT  paid. 

Suitable  and  proper  rooms  and  accommodations  for  the  eon* 
missioner  of  jurors  shall  l>e  provided  by  the  city  of  New-York. 
The  commissioners  of  the  sinldn^r  fund  of  said  city,  in  case  no 
such  provision  is  made  in  any  building  owned  by  or  under  tlie 
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ptroi  of  the  citjr  shall  authorize  the  leasing  of  suitable  rooms 
id  accommodations  in  said  city  for  sui,'h  purpose,  for  -a  period 
ft  <*xceedinK  five  years,  upon  such  terms  and  conditions  as  said 
■loiisisianers,  or  a  majority  of  them,  may  determine  to  be  rea- 
ptable  and  just. 

k  18»S,  ch.  MS. 

I 

I  1004.   [Am'd,  lM>a,  1908.]     List  Of  Jarors  to  b«  prepared, 

ieetermi  eoiiiinl««loiier  to  decide  as  to  exemptions. 

le  commissioner  must  commence  the  preparation  of  lists  of 
jurors,  in  the  mouth  of  May,  in  each  year.    For  that  pur- 
he   must  proceed   as  follows:     He  must  prepare,  or  must 
to  be  carefuib'  prepared,  two  separate  lists,  instead  of  the 
list  as  heretofore  required  by  law.    Both  of  said  lists  shall 
ili^t,  in  all  respects,  in  the  same  manner  as  the  one  list  her€>« 
required  by  law  to  be  kept.    One  of  said  lists  shall  con- 
the    names,    alphabetically    arranizred,    with   the   occupation, 
of  business  and  residence,  as  far  as  those  particulars  can 
CT>nveniently  ascertained,   of  each  of  those   persons,   eli^ble 
trial  jurors,  who  have  not  duly  registered  in  the  last  preceding 
3on   for   city,   county  or  state  offices;   and  said  list  shall  be 
:ly    marked    and    known    as    the    **  non- voters    list.*'    The 
T  of  the  said   lists   shall  contain  the  names,   alphabeticnlly 
iged,  with  the  occupation,  place  of  business  and  residence, 
ifar  as  those  particulars  can  be  conveniently  ascertained,  of 
of  those  persons,  eligible  to  serve  as  trial  jurors,  who  have 
registered  in  the  last  preceding  election  for  city,  county  or 
offices,    and    said    last   mentioned    list    shall    be    distinctly 
ked   and    known   as   the   "  voters   list."    For   the   purpose  of 
taining  whether  any  person,  liable  to  serve  as  a  trial  juror, 
regis«ter€»d  as  aforesaid,  the  said  commissioner  of  jurors  may 
lult  the  published  lists  of  those  who  have  so  registered,  or 
said  commissioner  may  consult  any  other  available  source, 
'h  shall  furnish  him  with  the  requisite  information.    For  the 
of  ascertaining  the  names  of  all  persons  eligible  as  tr'al 
irs,   the   said   commissioner  of  jurors   must  consult   the   last 
19  enumeration,    the    last    directory    published    for    his    re- 
ire  territory,   the  records  of  the  department  of  taxes  and 
lents,  and   any  other  available  sources.    Upon  said  corn- 
er of  jurors  being  furnished  by  any  citizen  with  the  name 
address  of  any  other  person,   accompanied  by  a  statement 
the  person  so  furnishing  the  same,   that  he  believes  that 
ttid  person  is  liable  to  serve  as  a  trial  juror,  the  said  com- 
►ner  of  jurors  must  deal  with  the  said  name  and  address, 
famished   him,   as  with  the  name  and   address  of  any  other 
m  whom  the  said  commissioner  of  jur(»rs  bclioves  liable  to 
e  as  a  trial  juror.    He  must  hear  and  determine  all  claims 
pxHmption,  and  must  keep  a  record  of  the  persons  exempted, 
■d  of  the  period  of  time  for  which  the  exemption  of  each  is 
Bowed. 

i^  1870.  ch.  5.19.  parts  of  Si  7  and  9:  L.  1902,  cb.  491;  L.  1903,  cb.  145.  In 
P  '^  Sopt.  1.  1903. 
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1 1005.  P^raoB*  may  be  re«i«iireA  to  i^miity  an  to  luron 
liability  to  aerve.    Penalty  for  diaobedience. 

Tbe  oommissioner  may  cause  to  be  personally  seryed,  on  a4 
person,  within  the  city,  a  notice,  requiring  him  to  attend,  at  tii 
commissioner's  ofBce,  at  a  specified  time,  not  less  than  twentf 
four  hours  after  service  of  the  notice,  for  the  purpose  of  testily 
inK  concerning  his  own  liability,  or  the  liability  of  any  othi 
person,  to  serve  as  a  juror.  A  person  so  notified  must  attew 
and  testify  accordingly.  If  he  fails  to  attend,  as  specified  ia  tl 
notice,  for  any  cause,  except  physical  inability;  or  if  he  refiuf 
to  bo  sworn,  or  to  answer  any  legal  and  pertinent  question,  |^ 
to  him  by  Ihe  commissioner;  he  forfeits  fifty  dollars  for  r^*" 
failure  or  refusal.  One  or  more  successive  notices  may  be  se 
upon  the  same  person,  where  he  fails  to  attend,  as  required 
former  notice;  and  he  is  liable  to  the  same  penalty,  for  each  M 
ure  so  to  attend.  But  the  commissioner  may,  in  his  discretSJ 
dispense  with  the  personal  attendance  of  a  person  so  notifil 
where  another  person,  cognisant  of  the  facts,  is  produced  and  tJ! 
tifies  in  his  stead;  and  where  a  person  has  so  attended  twice,! 
cannot  be  required  to  attend  again,  in  the  same  jury  year. 

Id.,  part  of  9  0,  am'd. 

f  I006.  [Am'd,  1800.1  CommlMtoner  to  return  lista  i 
county  cJcrk;  correction  of  liiitfl.  /; 

On  or  before  the  first  day  of  October,  in  each  year,  the 
missioner  must  return   to  the   clerk  of  the  city   and  county; 
New-York,  to  be  filed  in  his  office,  certified  copies  of  the 
prepared  by  him,  of  the  persons,  liable  to  serve  as  trial  juroi 
the  courts  of  record,  for  the  ensuing  jury  year;  but  he  may  oi 
from  such  certified  copies  of  the  lists,  the  names  of  those  pel 
who  have  served  as  prescribed  in  section  ten  hundred  and  ei?! 
four.    lie  may.  from  time  to  time  thereafter,  strike  from  the 
kept  by  him,  the  name  of  a  person,  who  is  found  oy  him  to 
exempt  or  disqualified.     In  that  case,  he  must  record  the  real 
why  the  name  is  stricken  off. 

L.  lS4r,  cb.  495.  parts  of  S  3,  remodelled;  L.  1896,  ch.  874.  In  effect  Ml 
22.  IS'M. 

f  1007.  [Am*  J,  1S80,  mo«,  lOOl,  1002.]  Old  ballot*  to  be  44 
Mroyed  nnd  ne^v  bnllota  deposited)  Bupplemental  lliU 
JkcMT  ballotn  therefor. 

The  ballots  for  trial  jurors  for  the  current  jury  year  mnut  I 
prepared  by  the  commissioner  of  jurors  who  may  use  for  thi 
purpose  HO  many  of  the  ballots  prepared  for  the  previous  yel 
a»  he  deems  expedient.  The  ballots  so  preserved  must  be  retaiiit 
by  the  conuuissioiier  of  jurors  and  deposited  by  him  in  the  ppopf 
bo-x  prepared  by  liim  for  that  purpose,  as  hereinafter  provMel 
and  said  boxes  shall  be  retaiiud  by  the  commissioner -of  jural 
and  securely  Irxked.  It  shall  be  the  duty  of  the  commiss*oii< 
of  jurors  to  provide  two  boxes,  instead  of  the  one  box  heretnfM 
reqiiirerl  by  law.  In  one  of  these  boxes  he  shall  deposit  the  brf 
lots  cnnfaining  the  names  of  those  who  have  not  duly  registei* 
for  the  purpose  f)f  votinjr,  as  hereinbefore  provided  in  this  articjl 
and  iti  the  other  of  said  boxes  he  shall  deposit  the  names  of  thoi 
who  have  <bily  registered  for  the  purpose  of  voting,  as  hereinhf 
fore  provided  in  this  article.  These  boxes  shall  be  distlnrtj 
marked  and  known  as  the   **  non-voters  box "  and  the  **  TOtef 
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»ox,"  respectively.  The  said  commissioner  of  jurors  may,  from 
lime  to  time  thereafter  return  certified  copies  of  additional  li¥?ts 
^ntainin^  the  names  of  persons  liable  to  serve  as  trial  jurors 
irhich  are  omitted  from  the  former  lists,  except  the  names  of  those 
jrho  hare  serTed  as  prescribed  in  section  ten  hundred  and  eightj*- 
[our  of  this  act:  and  the  names  of  Qunlitied  jurors  that  have  been 
btnrned  to  the  commissioner  durinjr  the  current  year  as  haviuK 
keen  fined,  discharged  or  excused,  and  the  ballots  containing  those 
lamps  must  be  prepared  in  like  manner  and  used  for  the  residue 
the  jnry  j-ear.  In  providing  additional  or  supplemental  lists. 
id  commissioner  of  jurors  shall  keep  separate  the  "  voters  list  *' 
I  the  "  non-voters  list,*'  in  the  same  manner  as  is  hereinbefore 
Tided  in  this  article  with  regard  to  the  first  lists  filed  by  him. 
J88£>,  cb.  34n;  L,  1S96,  ch.  874;  L.  1901,  ch.  600;  L.  1902.  ch.  491.  In 
April  10,  1002. 

1 1099.    TC^umber   of  Jvrom  to  be   dra'wii   for    ea«b    term   of 
mrt   o*  record. 

,  The  number  of  trial  jurors,  to  be  drawn  for  each  term,  and 
fetch  jwparate  part  of  a  term,  of  a  court  of  record  in  the  city,  at 
irhich  issues  of  fact  are  triable  by  jury,  must  be  fixed  by  a 
eeneral  order  of  the  court,  or,  if  it  is  not  so  fixed  for  a  term,  or 
p  separate  part  of  a  term,  by  a  written  order  of  the  judge,  ap- 
>inted  to  hold  the  same.  The  order,  or  a  certified  copy  thereof, 
ust  be  filed  in  the  office  of  the  county  clerk.  If  the  number 
s  not  bein  fixed,  in  either  mode,  at  the  time  of  the  drawing, 
e  hundred  trial  jurors  must  be  drawn  for  each  term,  or  for 
ch  part,  if  the  term  consists  of  two  or  more  separate  parts. 
Sabstltnte  for  L.   1847,  ch,   495,   |  9. 

;  I1090.  C-A^»^'d'  lOOl.]  When  Juror*  to  be  draurn;  ^v^bat  ofll- 
9rm   to  attend   drawing. 

I  On  a  day  designated  by  the  commissioner  of  jurors,  the  com- 
inls^ioners  of  jurors  or  his  assistant,  the  county  clerk  or  his  dep- 
Jity  and  one  or  more  judges  of  a  court  of  record  residing  in  the 
toanty  of  New  York  must  attend  at  the  office  of  the  commis- 
•ioner  of  jurors  to  witness  and  assist  in  the  drawing  of  the  trial 
^rors  for  the  term  of  a  court  of  record  at  which  issues  of  fact 
fare  triable  by  a  jury. 

t.    1901,    ch-    600.    In   effect   April  27,    1901. 

! 

{IIOO.    [Am'd,  1901.1    Notiee  of  drawing. 

At  least   three  days  before   the  drawing  the  commissioner  of 
'fnmm  must  cause  written  notice  thereof  to  be  served  upon  the 
I  fwinty  clerk  or  bis  deputy  and  at  least  three  of  the  judges  of 
ifhe  courts  of  record  residing  in  the  city. 
I     lu  1901,  ch.  eoo.    In  effect  April  27,  1901. 

f  1101.  [Aro'd,  1901.]  Proceedtn««  If  officer*  do  not  appear. 
If  at  least  one  judge  of  a  court  of  record  residing  in  the  county 
of  New  York  and  the  commissioner  of  jurors  or  his  assistant 
and  the  county  clerk  or  his  deputy  do  not  attend  at  the  time 
and  place  named  in  the  notice  the  commissioner  or*  jurors,  or,  in 
^8  absence,  his  assistant,  must  adjourn  the  drawing  to  the  next 
day.  Thereupon  the  commissioner  of  jurors  must  forthwith 
cauie  to  be  serred  upon  the  absent  commissioner  or  county  clerk 

*  So  in  orlf  inal. 
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and  upon  at  least  three  judges  of  courts  of  record  residing  in  xh 
county  of  New  York  written  notice  to  attend  the  drawing  ap*»i 
the  adjourned  day. 

L.  1901,  eh.  600.    In  effect  April  27,  1901. 

i  1102.  When  Jury  to  be   drawn  on  adjourned  dny. 

If  the  officers,  specified  in  section  1099  of  this  act,  attend  upoi 
the  adjourned  day,  but  not  otherwise,  the  clerk,  or,  in  his  all 
sence,  the  deputy-clerk,  must  proceed  in  their  presence,  to  draf 
the  jurors. 

§  1103.   CAm*d,    1902,    1007.]     Mode   of    drawing |    minutes 

liMtH. 

The  box  known  as  the  '*  noorvoters  box  "  shall  be  first  deaH 
with,  and  all  the  ballots  drawn  Jieretroin,  before  any  of  the  bai 
lots  in  the  box  known  as  the  **  voters  box "  shall  be  dra>\'ii 
After  all  the  said  ballots  have  been  drawn  from  the  stiid  *'  uoi. 
voters  box,"  then  ballots  may  be  drawn  from  the  "voters  box. 
In  the  cvtut  that  it  becomes  necessary  to  use  said  bnlloiti  « 
second  time,  before  new  lists  are  furnished,  the  same  order  oj 
drawmg  as  between  the  ''voters  box"  and  the  "non-voters  box" 
shall  be  observed  as  when  the  ballots  wore  first  drawn  respeoD 
ively  therefrom.  In  other  respects  the  drawing  must  be  cott 
dueled  as  follows: 

1.  The  county  clerk,  or  his  deputy,  must  shake  the  box  coni 
taiuing  the  ballots,  so  as  to  thoroughly  mix  them. 

2.  lie  must  tluii,  without  seeing  the  name  contained  in  aqi 
ballot,  publicly  draw  out  of  the  box  one  ballot;  and  continue  tt 
draw,  in  like  manner,  one  ballot  at  a  time,  until  the  requisite 
number  has  l)een  drawn. 

3.  A  minute  of  the  drawing  must  be  kept  by  one  of  the  attend- 
ing officers,  in  which  must  be  entered  the  name  contaiuod  in 
each  ballot  drawn,   befot-e  another  ballot  is  drawn. 

4.  [Am*dt  im»T.]  After  drawiu/f  the  re<iui8ite  number,  tlif 
minuto  of  the  drawing,  containing  the  names  of  the  pen*  )U 
drawn,  and  sixvifyiiii:  f  )r  what  court  and  for  what  term  thij 
were  drawn,  nuist  be  ><ignod  by  the  clerk  or  his  deputy  and  the 
attending  officers  and  tiled  in  the  office  of  the  commissioner  \d 

lUI'OI'K 

SiM»  2  R.  S.  414,  9  20;  L.  1902,  ch.  491;  L.  1907,  ch.  76.  In  effect  Ai^H 
IG.   1907. 

(  ll^^'^*  ^d.;  where  term  connlatii  of  tiro  or  ntore  pnrtn. 

If  the  term  consists  of  two  or  more  separate  parts,  the  trial 
jurors  for  each  part  must  be  drawn,  and  a  minute  of  the  draw- 
ing must  be  made,  signed,  and  filed,  and  the  subsequent  proceed- 
ings must  be  the  same,  as  if  it  was  a  distant  term. 

MIOS.  [AniM,  ISOO.]  CommlHiiioner  may  iaiiue  notice  t« 
Jnrorn  clriiTt-n. 

The  commissinncr  nmy  issue,  to  a  trial  juror  so  drawn,  a 
printed  notice,  informing  him  that  ho  has  been  drawn,  and  will 
be  duly  notified,  an<l  containing  copies  of  such  portions  of  thw 
article,  as  the  commissioner  deems  advisable. 

L.   1870.   ch.  rr.9,  8  14:  L.   lW>r>.   oh.  725.     In  pff«»ct  Jnnp  9.  1896. 


SlKrn.    (  \inM,  IHSO,   IHOO.l    Conunlmitoner  t»  notify  Jori 
and   iun1c<'  retwrn. 

The  clerk  must  deliver,  to  the  commissioner  of  jurors,  a  certi- 
^ed  copv  of  the  minute,  or  of  each  minute,  if  there  are  two  of 
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fore.  The  commissioner  must  notify  each  juror,  named  therein, 
B  attend  the  part  or  term,  for  which  he  was  drawn,  by  serving 
^n  hint,  at  least  six  days  before  the  commencement  thereof, 
t  notice,  addressed  to  him,  stating  that  he  has  been  drawn  as 
trial  jnror  for,  and  is  required  to  attend,  the  term  or  part, 
ified  in  the  notice.  The  notice  may  be  served  personally,  or 
leaving'  it  at  the  juror's  residence,  or  other  place  of  business, 
a  person  of  proper  age  and  discretion.  Before  the  com- 
ment of  the  term  or  part,  the  commissioner  must  file,  with 
clerk,  the  certified  copy  of  the  minute,  with  a  return,  under 
hand,  indorsed  thereupon,  or  annexed  thereto,  naming  each 
n  notified,  and  specifying  the  manner  in  which  he  was  noti- 
and  the  time  and  place  of  the  service  of  such  notice.  Such 
fJuill  be  presumptive  evidence  of  the  fact  of  such  service. 
affidavit  of  the  person  by  whom  each  service  shall  have  been 
;  stating  the  manner,  time  and  place  of  such  service  shall 
pany  such  return. 
1«88,   ch.   343;   L.   1896,  cb.  725.    In  effect    June  0,   1896. 

I  HOT.   Clerk  of  court  to  certify  an  to  mode  of  service. 

clerk  of  each  court,  for  a  term  of  which  trial  jurors  are 

led  to  attend,  by  the  sheriff,  must  certify  to  the  clerk  of  the 

of  alderman,  each  case,  where  less  than  a  majority  of  the 

)ns,  named  in  a  minute  of  a  drawing,  are  returned  as  person- 

»rved-     The  board  of  aldermen  are  prohibited  from  allowing 

paying  any  fees  or  charges  to  the  sheriff,  for  notifying  any  of 

persons  named  in  that  minute,  or  for  making  a  return  there- 

A  clerk  of  a  court,  who  omits  to  notify  the  clerk  of  the 

of   aldermen,   as  prescribed  in  this  section,   is  liable  to  a 

ilty  of  one  hundred  dollars,  for  each  omission,  to  be  recovered 

any  person  suing  therefor. 

1S53.  cb.   498,  I  9. 

fllOS.   TAm'a,    1889,  1896.]     Court    may    order    new    panel 
be  Armvrn  dnrlns  term. 

[At  any  time,  during  the  sitting  of  a  term  of  a  court  of  record 
the  city,  the  court  may  direct  an  additional  number  of  trial 
>rs  to  be  drawn,  for  the  term,  or  for  the  part,  at  which  the 
»r  is  made.    The  order  must  specify  the  number  to  be  drawn, 
the  time  of  drawing.    The  drawing  may  be  made,  either  in 
conrt,  under  the  direction  of  the  judge;  or  in  the  ordinary 
ler.    except  that  notice  is  not  required.    The   commissioner 
forthwith  notify  the  jurors  drawn,  by  such  a  notice  as  the 
directs,  to  attend  the  term  or  part,  at  the  tinie  specified  in 
order.     He  must  forthwith  file  with  the  clerk  of  said  court  a 
im,    nnder    his   hand,    naming   each    person    so    notified,    and 
•ifying  in  each  case  the  manner,  time  and  place  of  the  service 
•o«*h  notice.     Such  return  shall  be  presumptive  evidence  of  the 
of  such  service.    An  affidavit  of  the  person  by  whom  each 
ire  shall  have  been  made,  stating  the  manner,  time  and  place 
inch  service  shall  accompany  such  return. 
'L  IS89,  ch.  343;  L.  1806,  ch.  725.    In  effect  June  9,  1806.    See  §  1149,  post. 

11109.  Court  of  record  to  line  Jnror  for  non-uttendancei 
rer  to  remit  line. 

Where  a  person,  duly  drawn,  and  notified  to  attend  a  term  of 
court  of  record^  as  a  trial  juror,  fails  to  attend,  at  the  time 
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specified  in  the  notice,  or  from  day  to  day,  the  court,  at  that  tern 
must  impose  upon  him  a  fine  of  not  less  than  fifty  nor  more  thi 
two  hundred  and  fifty  dollars.  A  fine  thus  imposed  may  b 
wholly  or  partly  remitted,  by  direction  of  the  judge,  in  ope 
court,  before  the  end  of  the  same  term,  and  upon  good  cans 
dhown;  otherwise  it  shall  not  be  remitted,  except  as  prescribed  I 
sections  1113  and  1114  of  this  act.  Each  remission,  so  made  \^ 
the  judffe.  in  open  court  at  the  same' term,  with  the  reason  thew 
for,  must  be  entered  in  the  minutes  of  the  court.  This  sectioi 
applies  to  a  special  juror,  as  well  as  to  an  ordinary  trial  jural 
L.  1870,  ch.  530,  fift  18  and  20,  omitting  the  last  clause  of  t  18. 

§  1110.  Jvror  may  also  be  arrented  and  compelled  ft 
aerve. 

Where  a  person,  duly  drawn  and  notified,  fails  to  attend  aoi 
serve,  at  a  term  of  a  court  of  record,  as  required  by  law,  withoiil 
having  been  excused,  the  court,  besides  imposing  a  fine,  as  pri 
scribed  in  the  last  section,  may  direct  the  sheriff  to  arrest  hin 
and  bring  him  before  the  court;  and,  when  ho  has  been  9 
brought,  it  may,  in  its  discretion,  compel  him  to  serve. 

L.  1870,  oh.  539,   §  3,   remodelled. 

§  1111.  Jarom  for  dintrlct  courts ;  ho^v  selected';  pnnlsl^ 
ment  for  nou-attendaucei  clerk's  duty;  penalty  for  nefl 
lect.  1 

A  list  of  trial  jurors,  for  each  of  the  district  courts,  must  be 
lected  by  the  commissioner  of  jurors:  and  must  consist  of  not  h 
than  fifty,  nor  more  than  one  hundred  jurors.  A  person  shall 
be  placed  upon  such  a  list,  who  does  not  reside  in  the  district, 
which  the  court  is  held.  The  judge  of  each  district  court  m\ 
impose  a  fine  of  twenty-five  dollars,  upon  each  person,  duly  dra^ 
and  notified  to  attend  the  court,  as  a  trial  juror,  who  fails  to  af 
tend,  as  required  by  the  notice.  The  clerk  of  the  court  must,  wil 
ill  ten  days  thereafter,  transmit  to  the  commissioner  of  jurors 
certificate,  showing  that  the  fine  has  been  so  imposed,  and  stai. 
ing  how  the  notice  to  attend  was  served  upon  the  delinquent,  U 
order  that  the  same  proceedings  may  be  had.  as  in  the  case  off 
delinquent  juror  in  a  court  of  record.  A  judge,  or  a  clerk,  wbl 
violates  this  section,  forfeits  one  hundred  and  fifty  dollars  fol 
each  offence. 

Id.,   part  of  9  29,  and  {  30,   consolidated. 
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S  1112.  [Am'd,  188G,  1004.]  StterilTs  Jvryi  how  seleeteiU 
etc.  ■ 

The  sheriff  of  the  county  of  New  York  shall  select  from  th^ 
list  of  trial  jurors  for  each  jury  year  the  names  of  not  lerf 
than  two  hundred  and  fifty,  nor  more  than  four  hundred  ani 
fifty  persons,  to  constitute  the  sheriff's  jurors,  for  that  jurif 
year,  and  he  shall  forthwith  transmit  to  the  commissioner  ol 
jurors  a  list,  certified  by  him  containing  the  names  of  the  per^ 
sons  so  .selected,  with  the  proper  additions  of  each,  and  showiaii 
that  they  have  been  selected  as  prescribed  in  this  section.  Th« 
sheriff  must  cause  ballots  to  be  prepared  as  prescribed  in  axtldo 
second  of  title  third  of  this  chapter  and  to  be  deposited  in  H 
proper  box.  Where  the  sheriff  is  authorized,  or  required  by  law, 
to  impanel  a  jury   for  any   purpose,   the   requiiute   number  of 
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to  nmrt  be   drawn    from   the   box,    as   prescribed    in    that 

»,  by  the  sheriff,  or  by  his  under-sheriff,  or  deputy  sheriff. 

I  the  sheriff  may,  in  his  discretion,  divide  the  names  contained 

list  into  three  panels,  each  containing  an  equal  number  of 

!,  as  nearly  as   may    be.     In  that  case  he  must  designate 
[fflODths  in  which  each  panel  will  be  used,  so  that  the  jury- 

shall  be  distributed   equallyi  as  nearly  as  may  be,  among 
^jurors;  and   ballots    shall  be  deposited   in   the  box,   at  the 

liag  of  each   month,    containing  the  names  of  the  jurors 

lated  for  that   month. 

ell.  S70;  L.  1904,  ch.  22.    In  effect  Sept.  1,  1804. 

113.  [Am'd,  18&S.]    nemltttAflr  and  enforetnff  Jury  flue*. 

m  receiring  the  return  to  the  minute  and  certificate  required 

provisions  of  section  ten  hundred  and  eighty-nine  to  be 

the  office  of  the  commissioner  of  jurors,  and  the  certificate 

to  be  transmitted  to  said  commissioner  of  jurors^  as  pre- 

in  section  eleven   hundred  and  eleven,  said  commissioner 

transmit  a  list  of  the  delinquent  jurors  who  have  been  re- 

as  fined,   to   the    counsel  to  the  corporation  of  said  city, 

duty  it  shall  be  to  apply  forthwith  to  a  judge  of  the  court 

lich  such  fine  shall  have  been  imposed,  for  an  order  direct- 

leh  delinquent  trial  juror,  returned  as  having  been  fined  in 

ronrt,  to  show   cause  before  the  judge  by  whom  such  fine 

imposed,  or  such  other  judge  as  may  be  designated  in  such 

r,  should  the  judge  by  whom  such  fine  was  imposed  have 

'  to  be  a   member  of  such  court,  or  for  any  other  reason 

he  unable  to  hear  such  proceeding  at  a  time  and  place  to 

imed  therein,  why  the  payment  of  the  fine  should  not  be  en- 

In  case  of  the  absence  of  such  judge  at  the  time  and 

mentioned  in  said  order,  the  pro^ceedings  thereunder  may  be 

Wed  before  such   other  judge  of^  said  court  as  may  be  then 

there  present.     Said  order  shall  be  served  upon  the  persons 

Vhom  the  same  is   addressed,  by  delivering  to  each  one  per- 

fly,  and  leaving-  with  him,  a  copy  of  the  same.    It  shall  be 

[inty  of  the  commissioner  of  jurors  to  cause  such  orders  to  be 

service  may  be  made  by  any  person  by  whom  a  summons 
«Til  action  in  a   court  of  record  might  be  served  who  may 
^ijraated  for  the  purpose  of*  the  commissioner  of  jurors  and 
W  of  such  service  may  be  made  by  aflSdavit.    The  proofs  of 
'service  shall  be  transmitted  to  the  counsel  to  the  corporation' 
ise  of  a  failure  to  make  such  service  it  shall  bo  the  duty  of 
mmissioner  of  jurors  to  transmit  to  the  counsel  to  the  cor 
gion  the  affidavit   of  the   person  charged   with  the  duty   of 
'iz  such  service,   setting  forth  the  reasons  for  such  failure 
the  efforts    made    to   effect   such    service.    As   many    delin- 
its  may  be  included  in  one  proceeding  as  the  counsel  to  the 
)ration  may  determine,  but  the  copy  of  the  order  required  to 
serred  upon  each  delinquent  need  not  specify  the  names  of 
delinquents   included  in  the   same   proceeding.    If  the   de- 
pent  attends   in  obedience  to  said  order  to  show  cause,   the 
before   whom    the   same   is   heard,    may,    for   good    cause 
J^  remit  such  fine  in  whole  or  in  part.    If  such  fine  is  not  re- 
l  or  is  remitted  only  in  part,  the  judge  shall  order  the  said 

*  So  In  orlgloal. 
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fine,  or  so  much  thereof  as  shall  not  hare  been  remitted  as 
case  may  be,  to  be  enforced.  If  the  delinquent  shall  fail  to 
pear,  a  like  order  shall  be  made  for  the  enforcement  of  the 
ujion  due  proof  by  affidavit  of  tlie  service  upon  such  deliiiqiit 
of  such  order  to  show  cause.  In  all  cases  in  which  a  fine  si 
be  ordered  to  be  enforced  in  whole  or  in  part,  costs  not  exce< 
ten  dollars  in  each  case,  shall  be  awarded  against  the  delinqw 
which  shall  be  added  to  and  form  a  part  of  the  fine  to  be 
forced.  The  order  for  the  enforcement  of  a  fine,  in  whole  or 
part,  shall  be  conclusive  with  respect  thereto.  An  appeal  may- 
taken  from  any  such  order  not  made  on  default  to  the  appell 
division  of  the  court,  to  which  an  appeal  now  lies  from  any  oi 
or  jndcment  made  or  rendered  in  the  coxirt  in  which  such  fin^j 
imposed.  Such  appeal  shall  be  taken  in  the  same  time  and] 
l*ke  manner  as  is  now  provided  by  law  in  relation  to  appei 
from  orders  made  in  such  court  and  shall  be  final. 

L.   1895,  cb.  046. 

I  1114.  [Repealed,  ch.  343,  U  1889.] 

f  1115,  [Repealed,  ch.  343,  L.  1889.] 

I 
I  liie.  [Repealed,  ch.  343,  L.  1889.]  \ 

§  1117.  t Allied,  1889.]    rncollected  fluen,  enforcement   of 

All  orders  for  the  enforcement  of  the  payment  of  fines  ^hall 
filed  in  the  office  of  the  county  clerk  in  said  city,  who  must 
in  the  docket-book  of  judgments  kept  by  him  in  the  same  entrif 
as  nearly  as  may  be,  with  respect  to  each  fine,  as  if  it  ivei 
final  judfirment  rendered  in  action.  When  the  entries  have 
made,  the  fine,  including  costs  with  interest  thereon,  from 
date  of  the  order  of  enforcement,  becomes  a  lien  upon  tho 
property  of  the  person  fined,  in  like  manner  and  to  the  same 
tent  as  if  it  was  recovered  by  a  judgment  in  the  supreme  con| 
and  an  execution  to  collect  it  may  be  issued,  directed  to 
sheriff  of  tho  city  and  county  of  New- York,  as  upon  such  n  ji« 
ment.  The  commissioner  has,  in  relation  to  the  execution.  ai 
the  satisfaction  of  the  fine,  all  the  powers  of  the  attorney  for 
party  recovering  such  a  judgment  in  relation  to  the  judgment,  aiu 
the  execution  issued  thereupon.  Upon  the  return  of  any  saw 
execution  unsatisfied,  in  whole  or  in  part,  the  court  in  which  sua 
fine  shall  have  been  imposed  shall  have  power,  on  the  applicatt9t 
of  the  commissioner  of  jurors,  and  uiwn  such  notice  as  the  eour 
shall  direct,  to  punish  the  delinquent  juror  for  misconduct,  in  faa 
ing  to  pay  such  fine,  or  as  much  thereof  as  may  remain  unpal^ 
by  imprisonment  not  exceeding  thirty  days  in  the  county  jail,       ■ 

L.  18S9,  cb.  343. 

S  1118.  [Am'd,  1889.]  Comnilniiloner  to  receive  flnea;  n9» 
count*  of. 

The  commissioner  of  jurors  must  receive  ■  all  moneys  paid  ol 
collected  for  fines  or  penalties,  as  prescribed  in  this  article;  aol 
he  may  make  all  payments  therefrom,  which  he  is  authorizeil  bji 
this   article  to   make.    He  must   give   a   receipt  for    any  mone} 
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fsid  to  him,  for  a  fine  or  penalty.  He  must  keep  a  just  and 
Siithful  account  of  all  receipts  and  payments,  by  items,  showing 
lie  name  of  the  porsou  from  whom  eacn  sum  of  money  was 
webed  and  to  whom  each  sum  of  money  was  paid;  and  must, 
't  all  rea.sonable  times,  keep  his  account  open  to  public  inspec- 
'  n.  At  the  end  of  each  calendar  year,  his  account  must  be 
rific?d  by  his  affidavit,  to  the  effect  that  it  is  in  all  respects 
»t  and  true;  and  that  he  has  not  received  any  sum  of 
loney  during  the  year,  for  which  he  has  not  charged  himself 
the  account:  and  the  commissioner  must  thereupon  pay  over 
the  chamberlain  of  the  city,  the  balance,  if  any.  in  his  hands. 
^  aoeonnt  must  immediately  be  transmitted  by  the  commis- 
to  the  clerk  of  the  board  of  aldermen,  and  must  be  pub- 
fd  in  the  newspaper  designated  as  prescribed  by  law,  for  the 
'ication  of  the  official  proceedings  of  city  officers. 

l>^,  cb.   343. 

f  1110.    [A^n'dy  1889,  lOOS.]    Corporation  covniiel  to  prose- 
pte,  et  cetera. 

^.The  counsel  to  the  corporation  shall  conduct  all  the  proceedings 

the  enforcement  and  collection  of  such  fines,  in  the  name  and 

behalf  of  the  commissioner  of  jurors.    It  shall  be  the  duty  of 

counsel  to   the  corporation  to  make  a  separate  report  once 

err  three  months  to  the  mayor  of  said  city,  which  report  shall 

te  the  number  of  the  persons  fined  according   to  the  papers 

DHmittcd  to  him  by  the  commissioner  of  jurors,  since  his  laat 

rt,  the  amount  of  such  fines,  the  number  of  the  persons  pro- 

ed  against  by  him  since  his  last  report,  the  number  of  the 

Ds  against  ^vhom  orders  for  the  enforcement  of  fines  shall 

|Te  been  made   since  his   last   report,   the   number   of  persons 

'  se  fines  shall  have  been  remitted  in  whole  or  in  part,  and  the 

unts:  also  a  statement  of  all  proceedings  whensoever  taken, 

which  the  remedies  for  the  collection  of  such   fines  shall   not 

Te  l)een  exhausted,  showing  the  condition  of  each  proceeding. 

t  shall  also  state  the  amount  of  fines  collected  during  the  three 

tfT^hs  preeedinj?  said  report,  and  the  disposition  of  the  same. 

^ihall  be  the  duty  of  the  mayor  to  cause  said  report  to  be  pub- 

ped  in  the   City  Record,  within  ten  days  after   the  same   is 

pived  by  him. 

%  im,  cb.  343;  L.   1902,  ch.  4M.  In  effect  April   10,  1002. 

lU20.  Penalty  for  pby-itictan  grlTinfr  fal«e  certificate. 

^  physician,  who  knowingly  gives  a  false  certificate,  or  makes 
fabe  representation,  for  the  purpose  of  enabling  or  assisting 
person,  to  be  discharged,  excused  or  exempted  from   service, 

P  a  trial  juror  in  the  city  and  county  of  New-York,  is  guilty  of 

hnisdemeanor. 

ft.  wo.  ch.  539,  S  12,  am'd. 

11121.  Peraoaa  reqalred  to  farnisb  laformationi  penalty 
pr  refasal,  etc. 

i  A  person  to  whom  application  is  made,  within  the  city  of  New- 
'^^^*  by  the   commissioner  of  jurors,   or  by  his   authority,   for 
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information,  as  to  a  fact,  upon  which  the  liability  of  himi 
or  any  other. person,  to  serve  as  a  trial  Juror,  depends,  and  "* 
refuses  to  give  information  relating  thereto,  which  he  can  gi 
or  knowingly  gives  false  information  relating  thereto;  or  a  | 
son  who  knowingly  makes  to  the  commissioner  of  jurors,  or  t 
■  person  acting  by  his  authority,  a  false  representation,  as  to 
identity,  residence,  or  any  other  matter,  relating  to  the  liabl 
of  himself,  or  any  other  person,  to  serve  as  a  trial  juror,  fort 
fifty  dollars  for  each  offence. 

Id.,  §  10,  amM. 

i  11222.  PuBlaliBieiit   for  bribery  of  oAeer,  eto.,   bjr   J«j 
drawn. 

A  person  who  gives,  pays,  promises,  or  offers,  money,  or  i 
other  thing,  to  the  commissioner  of  jurors,  the  sheriff, 
county  clerk,  or  other  clerk  of  a  court:  or  to  the  deputy 
or  a  person  employed  by,  the  county  clerk  or  other  clork  o 
court;  or  to  an  officer,  messenger,  or  other  person,  emplo 
by  the  sheriff,  or  the  commissioner  of  jurors;  for  the  pari)09< 
enabling  or  assisting  himself,  or  any  other  person,  named 
drawn  as  a  trial  juror,  to  evade,  or  to  be  discharged,  exemp 
or  excused  from  service;  or  who  knowingly  makes  a  false  st 
ment  or  representation,  to  a  judge,  the  commissioner  of  jm 
or  a  member  of  the  board  of  enforcement  of  jury  fines,  for  i 
a  purpose:  or  who  knowingly  retains,  conceals*,  suppressfoa, 
wilfully  destroys,  a  notice  to  attend,  before  the  commissU 
of  jurors,  or  at  a  term  of  a  court,  or  any  other  paper,  rela 
to  the  liability  to  serve,  or  service,  as  a  trial  juror,  left  at 
residence  or  place  of  business  of  another,  who  has  been  nai 
or  drawn  as  a  trial  juror,  is  guilty  of  a  misdemeanor, 
district-attorney  must  prosecute  for  each  offence,  specified 
this  or  the  next  two  sections,  which  comes  to  his  knowledge. 

L.  1870,  cb.  539,  part  of  f  11,  am'd. 

f  1123.   [Am*d,  1889.]    Id.|  for  officer  acoeptlBff  1»ni»ea» 

Any  person  who  takes  money,  or  any  other  thing,    as?   a  , 
bribe,   or  x)ayment,    for  the   purpose  of  enabling  or    aasistin 
person,    named   or   drawn   as   a   trial  juror,   to  evade,    or    te 
disrharpod,   exempted  or  excused   from   jury  duty;   or   vrha 
fully   and    knowingly   prevents  or  hinders   the  execution    of 
provi.sJon  of  this  article,  is  guilty  of  a  misdemeanor. 

Id.,  part  of  the  Rame  soctlon;  L.  1868,  ch.  848. 

i  1124.  Id.;  for  conceallngr  offer  to  take  brlbe»    etc 

A  person,  named  or  drawn  as  a  trial  juror,  to  whom  an  i 
or  suggestion  to  procure  his  discharge,  exemption,  or  excuse  I 
jury  duty,  for  or  in  eonsideration  of  a  corrupt  inducemen 
reward,  is  made  by  any  person,  and  who  fails,  within  t^renty- 
hours  thereafter,  to  inform  the  commissioner  of  jnrors  thei 
is  guilty  of  a  misdemeanor. 

Id.,  tbe  retnalndcr  of  f  11. 
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1 112S.  Falae  afrearinff ;  irben  perjury. 

A  person,  xrho  swears  falsely  in  an  affidavit,  or  testifies  falsely 

lOD  an   inquio',  made  as  iii-cs^'ribL-d  in  this  article,  is  guilty  of 

Wury,  in   a  case  where  falsely  swearing,  in  an  aflidarit,  used 

loD  a   motion   in  a  civil  action,  or  falsely  testifying,   upon  the 

lal  of  an  issue  of  fact  in  such  an  action,  would  constitute  that 

Snie. 
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ARTICLB  SBCOlfD. 

Provi8ion8  rdating  to  trial  jurors  in  the  county  of  Kings, 

See.  1136.  Qaallflnatlonii  of  trial  jurors. 
1127.  Fenions  exempt  from  serTlce. 
1 19).  Evideuoe  of  right  to  exemption  In  eartaln  cases. 

1139.  LeoK  th  of  Jury  service  reqalred .    Notice  to  juror  to  attend. 

1130.  When  court  to  excuse  juror  from  service. 

1131.  Clerk  of  court  to  certify  to  commissioner,  as  to  atiendanoc,  exoosea,  Aa 

etc.,  of  Jurors. 
1133.  CommLssiouer  of  jurors  to  select  trial  Jurors ;  his  general  po^era. 

1 133.  Id  ;  to  receive  fees  and  fines  for  benefit  of  county. 

1 134.  Supervisors  to  provide  for  his  expenses,  etc. 

1135.  Assessors  to  return  persons  liable,  and  commissioner  to  select  jorora. 

1136.  When  commissioner  to  publish  notice,  and  receive  evidence  of  ezemptii 
1137    Conimisslouer  to  prepare  list,  and  file  transcript. 

11 JS.  SupplemeutJil  ilsttt  may  be  afterwards  made. 
113S).  Bailors  to  be  prepared,  and  deposited  In  box. 

1140.  What  offlccrs  to  attend  drawing ;  how  many  jurors  to  be  drawn. 

1141.  Proceedings  preliminary  to  drawing. 

1142.  Drawing ;  now  conducted. 

1143.  Certificate  to  be  made,  and  boxes  sealed  up. 

1144.  Sub.iequent  drawings;  how  conducted. 

1145.  Procet'dings  when  flrnt  box  exhausted. 

1146.  (k)mmis.sloner  to  transmit  panel  to  sheriff ;  sheriff  to  notlfr  Jnrora. 

1147.  Days  for  which  the  jun>r8  are  to  be  notified.      Excusins   Juroc^  4 

cn-inging  days  of  their  attendance. 
114S.  Sheriff  to  maice  return  of  Jurors  notified. 
1149.  Court  may  at  any  time  order  a  new  panel.    How  drawn. 
IISU.  Jui-ors  in  certain  special  proceedings. 

1151 .  Compensation  to  Judges,  etc..  for  services  under  this  article.  ] 

1 152.  Court  of  record  to  fine  Juror  for  non-attendance.  i 

1 153 .  J uror  may  aLso  be  a rrested ,  and  compelled  to  serve.  J 

1154.  Commissioner  to  notify  jurors  fined  to  appear ;  board  for  remlasloa  9 

enforcement  of  fines. 

1155.  Commissioner  to  collect  fines,  and  to  make  return  of  unpaid  flnea ;  yumj 

thereupon. 

1156.  Fine.4.   not  collected  under  precept,  to  be  docketed   and  enforoedjj 

ludgmeuis.  ] 

1157.  when  lien  discharged.  \ 

1158.  ConimiM.«(ioner.  etc  ,  corruptly  omitting  name,  te  guilty  of  felony. 
1159    CdrnmLsi^louer'n  other  wilful  neglect,  a  misdemeanor. 

1160.  Giving  false  information,  or  suupresslng  notice,  a  misdemeanor. 

1 161 .  Penalty  for  physician  giving  false  certificate. 

1162.  Conimis.'>ioner  to  report  and  pay  over  money. 

fi  1120.   [Anrd,  1897.]    Qanllflcatlona  of  trial  Jvrorii. 

In  ordor  to  bo  qiialifiod  to  serve,  as  a  trial  juror,  in  a  court  < 
record  in  the  eimnty  of  Kinjrs,  a  person  must  be: 

1.  A  male  citizen  of  the  United  States,  and  a  resident  of  tU 
county.  ' 

2.  Not  less  than  twenty-one,  nor  more  than  seventy  years  i 
ape. 

H.  The  owner,  in  his  own  rijrht,  of  real  jtroperty,  of  the  vaU 
of  one  hundred  and  fifty  dollars,  or  of  personal  property,  of  tl 
value   t)f   two   hnndred   and   fifty   dollars;   or  the   husband   of 
woman,  who  is  the  owner,  in  her  own  right,  of  real  or  perfiOB4 
property,  of  that  value. 

4.  In  the  possession  of  his  natural  faculties;  and  not  infid 
or  decrepit. 

T).  Free  from  all  legal  exceptions;  Intelligent;  of  sound  mia 
and  good  character:  and  able  to  read  and  write  the  Engfii 
ianguajrc   undcrstaiidin^'ly. 

See   «5   1^27   and    in7{>.    luite. 

L.   IHTtS,   (1).   P,2'2.   |>:irt   of  (!  7:   nnd  Kubds.   1,   2  and  11  of  i  10  of  the  nm 
act.     L.   1V.47,   rh.   4or».     In  efTfit   St'i'l.    li   1807. 

S    1127.    [Ani*il,   11M>.*»]    Pcraonn  oxompt  from  n^^rvice. 

Kithcr  of  the  followiiij:  ihtsohs,  although  (lualificd.  is  entitlf"! 
to  nn  excinption  from  sorvi«y,  as  a  tnal  juror,  upon  his  claimii^ 
an  excinption,  as  prescribcHl  in  this  article: 
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L  A  dergrman,  or  a  minister  of  any  religion,  officiating  as 
rh,  and  not  following  any  other  calling. 

t  [Am'd.  1881,  IWMS,  18»8,  1904.)  A  practicing  ohysician,  «ur- 
on  or  surgeon  dentist  having  patients  requiring  nis  daily  pro- 
Bsional  attention,  not  following  any  other  calling;  a  licensed 
larmaeeutist  or  pharmacist,  while  actually  engaged  in  his  pro- 
loon  as  a  means  of  lirelihood;  a  duly  registered  reteriiiary  sur- 
m  actually  engaged  in  his  profession  us  a  means  of  livelihood, 
tf  a  duly  licensed  embalmer  actually  engaged  in  his  profession 
a  nwans  of  Uyelihood. 
19»8,   ch.  S18;  U  1904,  cfa.  4ie.     In  effect  Sept.  1.  1004. 

[AaA*d»  1879.]  An  attorney  or  counsellor  at  law,  regularly 
ged  in  the  practice  of  the  law,  as  a  means  of  liyelihood. 

(Ai»»«,  1©04,  IIMNS.]     A  professor  or  tearhor  in   a  college, 

sny  or  public  school,  or  in  a  private  school  for  the  instruc- 

<)f 'pupils  in  the  usaal  branches  of  education,  not  following 
sther  calling,  or  an  editor,  editorial  writer,  artist  or  reporter 
I  daily  newfrpaper  or  press  association  rejrnlarly  employed  as 

and*  not  following  any  other  vocation. 
1004,   ch.   43;  1^  1905,  ch.  437.    Id  effect  Sept.  1,  1905. 

The   holder  of  an  office,   under  the   T^nitod    States,  or  the 
te,  or  the  county,  or  the  city  of  Brooklyn,  or  a  town  of  the 

ty;  vrhosc  official  duties,  at  the  time,  prevent  bis  attendance 

juror. 

A  captain,  engineer,  or  other  officer,  actually  employed  \\\wn 
Tpssel.    making    regular   trips;    or    a   licensed    pilot,    actually 

wing  that  calling. 

[Ant**,  l»02.]     A  superintendent,  conductor,  or  engineer,  em 
ed  by  a  railroad  company,  other  than  a  street  railroad  com- 

;  or"a  telegraph  operator,  employed  by  a  press  association  oi 

egraph  company,  who  is  actually  doing  duty  in  an  office,  oi 
g  The  railroad  or  telegraph  line,  of  the  company  or  association. 
which  he  is  employed. 

1S02.  ch.  291.    iTi  effect  Sept.  1,  1902. 

An  officer,  non-commissioned  officer,  musician,  or  private, 
ally  serving'  in  a  brigade,  regiment,  bnttalion,  company,  or 
.,  of  the  national  guard  of  the  State,  uniformed  and  onnipiied, 
rdiag  to  law,  and  faithfully  performing!:  his  duty,  by  making 
parades,  and  attending  the  drills,  inspections,  and  reviews, 
ired  by  law;  or  a  general  or  staff -officer,  actually  performing 
aa  sach;  or  a  person  who  has  been  honornbly  discharged 
the   national    guard,    after   five    years'    service,    in    either 

city. 

A    person,    who   has   been   honorably    discharged    from    the 

iry  forces  of  the  State,  after  seven  years'  faithful  service 

in.     But,  in  order  to  entitle  a  person  to  exemption,  under 

subdivision,   his   service  must  have   been   performed    before 

23d  day  of  April,  1862,  either  as  a  gf^neral  or  staff-ollicor, 

M  an  officer,  non-commissioned  otficer,  niiisiei;in,  or  private, 

a  uniformed  battalion,  company,   or  troop,   of  the  militia  of 

State,    and    armed,    uniformed,    and    e'l'ipped    accordiii;:   to 

teOT   a   portion    thereof,    during    thn<    pc^V.od,    and    in    that 
city,  and  the  remainder,  since  the  23d  day  of  April,  1802, 
|i  a  member  of  the  national  guard  of  the  State. 

10.  A  person,  who,  after  faithfully  performing  the  d  Hies  of 
I  fireman,  in  a  fire  company  or  tire  department,  duly  or;;aiii/-od, 
kcording  to  the  laws  of  the  State,  for  live  siiceessivo  .vears,  lias 
been  honorably  discharged  therefrom;  or  who  is,  jii  the  time,  an 
pfficer  or  member  of  a  fire  comi'any,  duly  oriranized,  according 
Id  the  hiws  of  the  State,  and  faithfully  performinf;  his  duty 
Bierein. 

11.  A  person,  who  is  physically  incapal»le  of  perfornunir  jury 
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12.  A  person  belonging  to  the  army  or  navy  of  the 
States;  or  to  the  police  force  or  fire  department  of  the 
Brooklyn. 

13.  A  person  otherwise  specially  exempted  by  law. 

L.    1858.   ch.   822.    }   10,    am'd. 

14.  [Added,  1901.]     A  duly  licensed  engineer  of  steam 
actually  employed  as  such. 

L.  1901,  ch.  241.     Id  effect  Sept.  1,  1901. 

S  'IISS.  Evidence  of  rlarht  to  exemption  In  eertnin 

The  evidence  of  the  right  to  exemption,  as  prescribed 
last  section,  is  as  follows: 

1.  Under  subdiyision  eighth  thereof,  where  the  applicani 
member  of  the  national  guard,  below  the  rank  of  brigadii 
eral,   the  certificate  of   the  commanding  ofllcer  of  the 
regiment,  battalion,   company,  or  troop,  to  which  the  a\ 
belongs,  dated  within  three  months  of  the  time  of  presei 

2.  Under  subdivision  eighth,  ninth,  or  tenth  thereof,  wb< 
applicant  has  been  discharged,  the  certificate  of  discbar^ 
companied,  where  it  does  not  show  all  the  faets,  with  the  a3| 
of  the  applicant,  or  of  another  person,  acquainted  with  the  I 

3.  Under  subdivision  tenth  thereof,  where  the  applicant  j 
officer  or  member  of  a  fire  company,  the  certificate  of  thft.1 
man,  or  other  chief  officer,  of  the  company,  to  which  the  aprf 
belongs,  dat^d  within  three  months  of  the  time  of  preseuta 

4.  Under  any  other  subdivision  thereof,  an  affidavit  o| 
applicant;  or  an  affidavit,  satisfactory  to  the  commissiomi 
another  person  in  his  behalf,  stating  the  facts,  entitlii^j 
applicant  to  exemption.  i 

Each  certificate,  specified  in  this  section,  must  be  accomn 
with  satisfactory  proof,  by  affidavit,  of  the  genuineness  ol 
signature  thereto;  and  each  affidavit  and  certificate  must  be 
with  the  commissioner  of  jurors,  and  must  be  kept  open  by 
at  all  reasonable  times,  to  public  inspection. 

Remainder  of  L.  1858.  ch.  322,  f  10,  and  L.  1806.  'Ch.  821,  %  1; 
amendments  to  conform  the   section  to  |  10S2,   ante. 

S  1129.  Lenffth  of  Jnrr  serTlce  required.  Notice  to  p 
to  attend. 

A  person  shall  not  be  required  to  serve,  as  a  trial  juror,  1 
than  six  days,  at  any  term,  for  which  his  name  is  drawl 
prescribed  in  this  article,  unless  the  court,  for  good  cause,  o 
wise  specially  directs;  except  that  he  shall  not  be  di»chai 
until  thp  close  of  a  trial,  in  which  he  is  serving,  at  the 
when  the  six  days  expire.  A  person  shall  not  be  require 
servo,  as  a  trial  juror,  except  by  the  special  order  of  the  J 
presiding  at  or  holding  the  term,  or  as  otherwise  specially 
scribed  in  this  article,  unless  at  least  three  days'  previous  n 
to  attend  has  been  served  upon  him,  as  prescribed  in  se( 
1146  of  this  act. 

L.   18&8.  cb.  332.   |  22. 

(  1130.  When  eonrt  to  exonse  Jnror  from  serrloe* 

The  judge  presiding  at,  or  holding  a  term,  may.  In  W« 
cretion,  excuse  a  trial  juror,  attending  thereat,  from  set 
during  the  whole  or  a  portion  of  that  term,  in  either  of  the 
lowing  cases: 
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1.  Where  he  has  actually  served  as  a  trial  juror,  in  a  court 
of  record  in  the  county,  within  six  months  before  the  cominenee* 
ment  of  the  term,  and  since  the  second  Monday  of  August, 
preceding  the  commencement  thereof. 

2.  Where  he  has  actually  served  in  the  county,  as  a  grand  juror, 
pursuant  to  law,  since  the  first  Monday  of  September,  preceding 
the  commencement  of  the  term. 

3.  Where  the  interests  of  the  public,  or  of  the  juror,  will  be 
materially  injured  by  his  attendance;  or  his  own  health,  or  the 

;  health  of  a  member  of  his  family,  requires  his  absence:  'or  his 
wife,  or  a  near  relative  of  himself  or  his  wife,  has  recently  died. 
'     Ll  1S58.  S  11,  am'd. 

I     ;   llSl.    [Am'd,   181>5.]    Cleric   of   court    to   certfTy   to   com- 
!  MlBsioner,  an  to  attendance,  excnsen,  ItncH,  etc.,  of  Jnrorji. 

The  county  clerk  of  the  county  of  Kings  must,  within  one  week 

'  ifter  the  close  of  each  term  for  which  trial  jurors  have  been 

'  drawn,    or  after  the  discharge  of  the  trial  jurors,   if  they   are 

dinrharged  before  the  close  of  the  term,  return  to  the  commis^ 

'  sioner  of  jurors  the  panel  of  trial  jurors  with  the  commissioner's 

return  received  from  the  commissioner,  as  prescribed  in  section 

1148  of  this  act,  or  a  copy  of  each  of  those  papers,  certified  by 

the  clerk.       The   clerk  must   also   deliver   to   the   commissioner 

therewith   a   certificate,  'specifying   distinctly   and   in   detail,    as 

follows:  > 

,    1.  The  name  and  residence  of  each  juror  who  attended  and 

served,  and  the  number  of  days  he  actually  served. 

2.  The  name  and  residence  of  each  juror  who  was  excused  or 
'  discharged,  with  the  reason  therefor. 

3.  The  name  and  residence  of  each  person  notified,  who  did 
'.  not  attend  or  serve. 

i     4.  The  name  and  residence  of  each  person  fined,  and  the  date 
and  amount  of  his  fine. 

The  return  and  certificate  must  be  filed  in  the  oflBoe  of  the 
commissioner,  .who  must  also  record  therefrom,  upon  the  list 
originally  made  by  him,  the  date  and  amounit  of  service,  per- 
formed by  each  person,  as  therein  set  forth. 

L.  1899,  cb.  946. 

i  1132.  [Am'd,  1901.]  Comnaissloner  of  Jurors  to  select 
trial  Jnrorfli  bis  general  powers. 

Trial  jurors  must  be  selected  by  the  commiKEfioner  of  jurors 
who  must  decide  upon  their  qualifications  and  exemptions  as 
prescribed  in  this  article,  under  the  supervision  and  direction 
of  the  justices  of  the  supreme  court  residing  in  the  county  of 
Bangs.  After  the  general  list  of  jurors  has  been  completed  no 
person  thereon  shall  be  excused  or  taken  off  the  same  by  the 
commissioner  of  jurors.  The  justices  of  the  supreme  court  re- 
siding in  the  county  of  Kings,  or  a  majority  of  them,  may  re- 
quire the  commissioner  of  jurors  to  scrutinize  and  revise  the 
general  panel  or  list  of  trial  jurors  for  tho  county,  under  their 
supervision  and  direction.  For  that  purpose  the  commissioned  of 
jnrors  shall  have  power  to  summon  before  him  by  a  subpoena 
issued  under  his  hand  each  and  every  person  on  the  .said  gen- 
eral panel  or  list  for  the  year,  and  in  each  year,  and  to  make 
inquiries  of  and  to  examine  him  as  to  his  competency  and  quali-< 
fication  to  serve  as  a  trial  juror,  with  power  to  reject  and  take 
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off  the  said  genera]  panel  or  Hst  such  persons  afi  are  not  compe- 
tent or  Qualified,  or  are  not  to  be  found.     But  euch  persons  shall 
not  be  rejected  until  a  list  of  them,  stating  the  cause  of  the  re- 
jection of  each,  has  been  submitted  to  and  approved  by  the  said 
justiees;   and   partial   lists   may   be   so  submitted   and   approved 
from  time  to  time  as  the  work  progresses.     Such  subpoena  may 
be  served  by  mail,  or  personally  if  there  be  no  response  to  service 
by  i&ajl,  and  must  require  such  person  to  appear  before  the  com- 
missioner of  jurors   at  a  time  and  place  in  such  county  to  be 
mentioned  therein,  and  not  less  than  two  days  after  the*  service 
thereof,    to    be    examined   under   oath    touching   his   competency 
and  qualification   to  serve  as  such  juror;  and  th?  said  coir>m's- 
sioner  of  jurors  is  authorized  to  administer  such  oath  and  anv 
wilful    false   answer   thereunder   shall   be   the  crime   of  perjury. 
If  the  person  so  summoned  fails  to  attend  except  for  physical 
disability,  or  if  he  refuses  to  be  sworn  or  to  answer  any  prrti- 
nent  question   by  the  said   commissioner  of  jurors,  he   may  bs  . 
punished  therefor  by  any  trial  justice  of  the  supreme  court  sit-  : 
ting  in  such  county;  and  all  the  provisions  of  title  two  of  chapter  ; 
nine  of  tne  code  of  civil  procedure  are  made  ai)plicable  to  such  '. 
case,  except  that  no  fees  are  required  to   be  paid  to  any  such 
person.     But  personal  service  shall  be  n*»cessary  for  such  pi!ni?«b- 
ment.     Every  person  so  summoned  must  present  any  exemption 
from  jury  service  which  he  has  or  claims  under  sections  eleven 
hundred   and   twenty-six   and    eleven   hundred   and   twenty-seven 
of  the  code  of  civil  procedure,  or  any  other  law,  and  it  he  fails  ; 
to   present   the   same   he  shall    be   deemed    to  have   waived    the  '. 
sante,  and  cannot  be  excused  therefor  thereafter  by  a  court  or  ; 
judge,  except  for  infancy,  alienage,  brd  character,  lack  of  ordi- 
nary  intelligence  and  inability  to  read  and  write  the  English  lan- 
guage understandingly. 
L.  1901.  cb.  600.    In  pffect  April  37,  1001. 

9  1138.  Id.}  to  receive  fee«  and  flneis  for  benefit  of  covaty. 

The  commissioner  is  entitled  to,  and  must  collect,  for  a  copy 
of  a  paper  furnished  by  him,  the  same  fees  as  the  clerk  of  a 
court  of  record.  He  must  furnish  a  copy  of  each  paper  filetl,  or 
proceeding  taken  in  his  office,  to  any  person  applying  therefor, 
and  paying,  the  fees.  All  the  money  received  by  him,  for  fees 
or  fines  collected  from  trial  jurors,  or  otherwise  in  the  discharge 
of  his  duties  as  commissioner,  must  be  accounted  for  by  him, 
and  paid  into  the  treasury  of  the  county. 

L.  185S,  cb.  322,  §  SO. 

S  1134.  SnperTlpiorii  to  provide  for  hlii  expeiifie**  etc, 

7''he  board  of  supervisors  of  the  county  unist  provide  suitable 
rooms,  and  other  accoiuuiodations,  for  the  use  of  tlie  conuiii^ 
sioner  of  jurors,  and  also  for  the  compensation  of  hi.s  assistants, 
clerks,  and  messengers;  and  for  necessary  printing  and  adver- 
tising, books,  stationery  and  other  articles,  required  for  the  con- 
venient discharge  of  his  duties. 
Id.,  9  6,  am*d. 

9  11S5.  AMMesMOrH  to  return  peri«onii  liable,  and  commlB- 
iifoner  to  nelect  Jnrom. 

The  assessors  in  the  city  of  Brooklyn,  and  of  each  town  in  thp 
county  of  Kings,  or  a  majority  of  them,  mnst,  after  the  first  dav 
of  May,  and  on  or  before  the  first  day  of  July,  in  each  vear, 

a»4 
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1,  to  the  commissioner  of  jurors,  a  written  list,  under  his 

fhdr  hands,  containing  the  names  of  all  persons  in  the  city 

town,  ti  the  case  may  be,  who  are  liable  to  serve  as  trial 

i;  ftnd  stating  the  occupation,  place  of  business,  and  resi- 

t,  of  each  person,  as  far  as  those  particulars  can  be  con- 

itly  ascertained.    The  omission  to  incltide  the  names  of  one 

[more  persons,   so  liable,   or  any  other  error  or  defect  in  a 

does  not  affect  the  validity  of  any  proceeding,  prescribed  in 

article.     The  commissioner  must,  within  the  same  period, 

from  the  persons  residing  in  the  county,  suitable  persons 

re  as  trial  jurors.     In  making  the  returns  or  selection,  the 

)rs  and  the  commissioner  respectively  must  take  the  names 

persons  only,  whom  they  believe  to  be  qualified  to  serve, 

laot  exempt  from  service,  as  trial  jurors.    A  list  of  the  names 

ted   must   be   made,   by   the   commissioner,    in    a   book, 

^ing,  as  nearly  as  he  has  ascertained  the  facts,  the  occnpa> 

the  place  of  business,  and  the  residence  of  each  person, 

fing  tibc  town,  or,  in  the  city  of  Brooklyn,  the  ward.    In  the 

the  towns  must  be  arranged  alphabetically,  and  the  wards 

tically;   and   the   names   of  the   jurors   must   be   arranged 

ibeticaily,  according  to  their  surnames,  each  under  the  name 

town  or  ward,  where  he  resides, 
ftmaer  p«rt  of  |  7,  remodelled. 

When  couiniBiiloner  to  publisli  iiotlce»  aud  receive 
lee  of  exemption. 

soon  after  the  first  day  of  June,  in  each  year,  as  the  com- 

mer  has  made  the  list,  he  must  publish  a  notice,  for  at 

ten  days,  in  at  least  six  daily  newspapers,  published  in  the 

r,  to  the  effect,  that  the  list  of  trial  jurors  for  the  year  is 

r,  at  his  office,  for  examination  and  correction.     He  must 

receive  evidence  of  disqualifications  or  exemptions,  and  must 

"not  qnalified",  or  "exempt",  in  the  list,   opposite  the 

of  each  person,  found  to  be  disqualified  to  serve,  or  exempt 

Rrring  as  a  trial  juror,  as  the  case  requires.    He  must  also 

'  therein,  the  ground  of  each  disqualification  or  exemption. 

1KB.  eh.  822,  f  8,  am'd. 

r.  Comntlmiioner  to  prepare  list,  and  file  tranncrlpt. 

the  first  Monday  of  August  in  each  year,  or  earlier,  if  the 
tions  can  be  earlier  made,  the  commissioner  must  prepare 

Bst  of  trial  jurors  for  the  year,  by  copying,  from  his  book, 
hotmes  of  all  persons,  who  appear  therein  to  be  liable  to  serve 

'il  jurors,  with  the  proper  additions  of  each.  The  corn- 
ier must  file  a  transcript  of  the  list,  verified  by  his  aflB- 
in  the  office  of  the  county  clerk. 

112. 

i.  Snpplemcntnl  Usts  may  be  after-wards  made. 

IcBiental  lists,  containing  the  names  and  proper  additions 
subsequently  ascertained  to  be  liable  to  serve  as  trial 
may,  from  time  to  time  thereafter,  be  made;  and  tran- 
thereof,  verified  as  prescribed  in  the  last  section,  must 
^iled  in  like  manner,  by  the  commissioner.  Ballots,  containing 
atmes,  must  be  prepared  as  prescribed  in  the  next  section, 
ived,  in  like  manner  as  the  other  ballots  therein  specified,  foi 
Ksdoe  of  the  jury  year. 
Ill.ta'd. 
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I   1189.  Bftllots  to  be  prepared,  and  deposited  in  1»a3l 

The  commissioner  must  prepare  ballots,  by  writing  the  naa 
contained  in  the  list,  a  transcript  of  whi(rh  was  filed  in  the  o{ 
of  the  county  clerk,  with  the  proper  additions  of  each  pen 
on  separate  pieces  of  paper,  which  must  be  uniform,  as  nei 
as  may  be,  in  appearance.  On  the  second  Monday  of  Aqj 
in  each  year,  he  must  deposit  the  ballots,  in  the  box  kept  by  . 
for  that  purpose,  and  must  place  his  seal  upon  the  box;  wh 
upon  all  jury  ballots,  previously  in  use,  must  be  destroyed.  ' 
box  must  be  constructed  with  an  aperture,  large  enough  onh 
conveniently  admit  the  hand  of  the  person,  by  whom  the  baJ 
are  to  be  drawn;  and  the  aperture  must  be  provided  with  a  oiy 
so  arranged  as  to  be  conveniently  sealed,  when  closed. 

Id.,  §  14. 

§  1140.  [Am'd,  189S.}  What  officers  to  attend  armwl 
1&01F7  many  Jurors  to  be  draiFrn. 

The  commissioner  must  seasonably  notify  the  jnstices  of 
supreme  court,  residing  in  the  county,  and  the  county  jn^ 
to  attend,  at  his  office,  on  a  day  designated  by  him,  not  less  t 
fourteen  nor  more  than  twenty  days,  before  the  day  appofa 
for  holding  a  term  of  a  court  of  record  in  the  county,  at  wl 
issues  of  fact  are  triable  by  jury.  In  order  to  witness  and  ai 
in  the  drawing  of  trial  jurors,  for  that  term.  The  numbei 
trial  jurors,  to  be  drawn  for  each  term,  may  be  fixed  by 
judge  who  is  to  preside  at  or  hold  the  term,  by  an  order  oi 
his  hand,  delivered  to  the  commissioner.  If  the  number  has 
been  so  fixed,  at  the  time  of  the  drawing,  one  hundred  and  tU 
two  trial  jurors  must  be  drawn  for  the  term. 

L.   1809,    eh.   940. 

I  1141.  [Ain*d,  1886.]  Proceedinirs  preliminary  to  drA^ 

If  two  or  more  of  the  judges  or  justices  specified  in  the 
section,*  attend,  the  commissioner,  or  in  case  of  his  absence^ 
chief  clerk,  must  break  the  seal  of  the  box  containing  the  bal 
open  it,  and  exhibit  the  ballots  for  their  inspection,  togeUier  ^ 
his  original  and  each  supplemental  list  of  trial  jurors,  and 
the  verified  transcripts  thereof,  filed*  in  the  county  clerk's  ol 
The  ballots  containing  the  names  of  trial  jurors,  excused  I 
service,  for  the  whole  or  a  portion  of  a  previous  term  of  a  el 
of  record  in  the  county,  which  have  not  already  been   repll 
in  the  box.  to  be  redrawn,  must  then  be  replaced  therein; 
the  judges  and  justices  attending  the  drawing,  must  take  i 
when  the  seal  is  broken,  that  they  are  so  replaced.     If  a  siq 
mental  list  has  been  made,  and  a  transcript  filed  since  the  ' 
drawing,   ballots  contnininff  the  names  appearing  therein,  ui 
at  the  same  time,  be  placed  in  the  box.    The  judges,  justices 
the  commissioner,  or  in  case  of  his  absence,  his  chief  clerk 
a  majority  of  them,  must  appoint  one  of  the  attending  offi 
to  draw  the  ballots  from  the  box,  and  another  to  checkmarlc 
drawing,  as  it  proceeds,  upon  a  copy  of  the  lists,  transcri|rfi 
which  have  been  filed  with  the  county  clerk. 

L.   1896,  ch.  94t]. 

f  1142.    DraTi'inn::  liovr  eondneted. 

The  commissioner,  or  in  case  of  his  absence,  his  chief  d 
mnst  then  shake  the  box  containing  the  ballots,  so  as  to  tl 
oughly  mix  them.  The  person,  appointed  for  that  purpose,  fl 
then,  without  seeing  the  name  contained  in  any  baHot,  fmhl 
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onr   ballot   from   the   box,    and   read    aloud   the   contents 
if.    If  the  drawing  is  for  trial  jurors,  to  serve  in  the  city 
ui   Brooklyn,    and   the   person   drawn   does   not   reside   in 
ciij",  the  ballot  mnsl  be  returned  to  the  box;  but  if  he  re- 
in that  city,  or  if  the  drawing  is  for  trial  jurors,  to  serve 
rther  court,  the  person,  appointed  to  checkmark  the  drawing, 
place  opposite   the   name  of   the   person   drawn,    upon   the 
of  the  lists,  the  figure  1.     The  ballot  must  then  be  deposited 
iecond  box.  provided  for  that  purpose,  and  constructed  like 
box.    Another  biillot  must  then  be  drawn,  in  like  manner, 
the  first  box;  and  the  same  process  must  be  repeated,  until 
miuL^ite   nnmber  has  been   drawn;  except  that  each   name 
be  checkinarked  in  its  numerical  order. 

L4S.     C^rtlllcmte  to  be  made,  and  boxea  sealed  up. 

the  drawing  is  completed,  the  commissioner,  or  in  case 

absence,   his  chief  clerk,  and  the  judges  by  whom  it  was 

mu3t  sign  a  minute,  at  the  end  of  the  copy  of  the 

fiipon  whicfi  the  checkmarks  have  boon  made,  setting  forth 

ftbe  trial   jurors,   whose  names  are  contained  therein,   were 

[drawn  by  them,  for  the  court  and  the  term  therein  specified, 

order  denoted  by  the  figures.     The  judges  must  then  close 

feox:  and  place,  upon  the  cover  thereof,  their  seals,  which 

!KK  be    broken,   except   when   necessary   for   a   subsequent 

rh-  322,    §  18. 

144.  S«bae4aent  dra-wlnf?*  tkoy/r  eonducted. 

proceedings,  upon  each  subsequent  drawing,  are  the  same; 
the  list  must  be  checkmarked  with  numbers,  commencing 
the  number  next  in  order,  after  the  last  number  used  at  the 
t^  drawing. 

?,  rb.   322,    f  10. 

I46b  PTOce«^dlitflrM  TFlien  tkrut  box  exhaanted. 

all  the  ballots  have  been  drawn  from  the  first  box,  and 
Rt€d   in    the    second    box,   the    commissioner    must   make    a 
[list  by  copying  the  lists  used  upon  the  preceding  drawings, 
ig  the  checkmarks.     He  must  then  correct  it,  by  properly 
Iting  each    person   who   has  been   found   to   be   disqualified, 
dead,  or  not  resident  within  the  county;  and  each  person, 
IS  been   excused,   and   for  what  time.     Thereafter,   when 
jnrors    are    drawn,    the    ballots   must    be    drawn    from    tho 
box;  the  names  must  bt  checkmarked  on  the  corrected  list; 
ballots  not  used  must  be  deposited  in  the  first  box;  ex- 
ist where   a    ballot   is   drawn,   corita'ni^.ig  the   name   of   a 
indicated,   on   the   corrected   list,   as   disqualified,   exempt, 
or  non-resident,   it  must  he  destroyed;   and  a   ballot,   con- 
the    name    of   a    person    who    has    been    excused,    for    a 
then  unexpired,  must  be  returned  to  the  box  from  which 
drawn,  without  checkmarking. 
t  2n. 

fAin*d,  IHOl.l     ComnilHNloner  to  trnnMntlt  panel  to 
h  sheriff  <o  notify  Jarorn. 

iately   after  each  drawing  of  trial  jurors,   the   commis- 

or  in  <*ase  of  his  absonce,  hi.s  chief  ch^rk  must  prepare  a 

Terified  by  his  affidavit,  containing  the  names  of  the  jurors 
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drawtt,  with  the  proper  additions  of  each,  and  stating  for  wU 
court  and  for  what  term,  tliey  were  drawn.  He  must  trans^ 
the  panel  to  the  sheriflf  of  the  county,  who  must  keep  it  on  « 
in  his  office  for  public  inspection.  The  coinmissioner  must  foij 
with  notifv  each  juror  named  therein  to  attend  ^^"^e^  term  IJ 
which  he  was  drawn  by  serving  upon  him  a  notice  to  tnat  eir- 
addressed  to  him;  The  notice  may  be  served  personally  or 
leavinc  it  at  the  juror's  residence  or  usual  place  of  business  vr 
a  person  of  proper  age  and  discretion.  It  must  specify  the  di 
during  which  the  juror  is  required  to  be  present;  and  it  f 
contain  copies  of  such  portions  of  this  article  as  the  comreiiss* 
deems  proper. 

L.   1891,   ch.    88.  . 

S  1147.  [Am'd,  18910  Day»  for  ^bleb  tlie  Jivora  are  t*J 
notlfled.  ExcuBlnar  Juror.,  and  cbanflrlns  day*  of  tllV 
attendance.  , 

The  thirty-six  trial  jurors  first  drawn  for  a  tern^  or  such  o 
number  as  the  judge  appointed  to  hold  or  presWe  at  the  ^' 
directs  must  be  notified  to  be  present  during  the  first  six 
of  the  term,  and  the  thirty-six  trial  jurors  next  drawn^or 
other  number  as  the  judge  directs,  must  be  notified  to  l^pr 
during  the  next  six  days  of  the  terni,  and  a  like  number  drrt 
each  succeeding  six  days.     The  judge  holdmg  or  Presiding 
the  term,   may  in  his  discretion,   on  the   apphcation   of   a  t 
juror  excuse  him  from  the  whole,  or  a  part  of  the  time  of  se 
required  of  him.    The  judge  may  also  change  the  time  of  »e 
of  a  juror  to  r  later  day,  during  the  same,  or  a  subsequent 
of  the  court.     Each  juror  whose  time  of  service  is  changed 
dav  certain  must  attend  at  the  opening  of  court  on  that  day, 
thereafter  until  discharged,  without  further  notice.     If  he 
RO  to  do  he  is  liable  to  the  same  punishment  as  if  he  had 
personally  notified  by  the  commissioner  to  attend  the  term, 
to  be  present  on  that  day.    The  clerk  of  the  court  must  entflj 
a  book  kept  for  that  puri>ORe  the  name  of  each  juror  who  W 
excused,  or  whose  time  of  service  is  changed.  J 

L.   1891,  ch.  88.  J 

{i   1148.     [Am'd,   1801.]     Sheriff  to  make  return   ot   Jirt^ 

"  Before*  the  commencement  of  each  term  of  a  court  for  wlj 
trial  jurors  have  been  drawn,  as  prescribed  in  this  article.  1 
commissioner,  or  in  case  of  his  absence,  his  chief  clerk,  m 
file  with  the  clerk,  the  panel,  or  a  copy  of  the  panel,  witt 
return,  under  his  hand,  indorsed  thereupon  or  annexed  thed 
showing  the  names  and  additions  of  each  juror  notified.  the_j 
during  which  he  was  notified  to  attend,  and  the  manner  m  mi 
he  was  notified. 

li.   1891,   Ch.   88.  ' 

$  1140.    Conrt  may  at  any  time  order  a  new  pnnel.    H 

dratrn.  ^  _.      ^ 

At  any  time  during  the  sitting  of  a  term  of  a  court  of  vee 
in  the  county,  the  court  may  direct  an  additional  number  of  t 
jurors,  to  be  drawn  for  that  term.  The  order  must  specify, 
number  to  be  drawn,  and  the  time  of  drawing.  The  dM 
must  ho  conducted  as  prescribed  in  sections  1141,  1142,  and  1 
of  this  act,  except  that  notice  is  not  required.  The  comi 
Bioner  must  forthwith  notify  each  juror  drawn,  by  Buch  a  no 
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I  the  court  directs,  to  attend  the  term,  at  the  time  specified  in 
^  order. 

1 1160.    [Ain*d,  1S&5.]     Jurors  In  certain  special  procced- 

[in  a  gpecial  proceeding  pending  before  a  county  judge  of  Kings 
onty,  in  which  a  trial  Jury  ia  necessary,  the  judge  may  im- 
nel  a  jary  from  the  trial  jurors  who  are  serving  at  the  time 
the  county  court  of  the  county.  If  there  are  no  jurors  serving 
the  county  court  the  judge  may  make  an  ordor  requir'ng  tho 
ioner  of  jurors  to  draw  the  number  of  trial  jurors,  dcs- 
ited  therein;  whereupon  the  commissioner  or  in  case  of  his 
uce,  his  chief  clerk,  must  draw  the  requisite  number  and  the 
missioner  must  notify  them  as  prescribed  in  this  ajrticle  for 
g  and  notifying  other  trial  jurors. 

1896,  ch.  04<t. 

U51.     [Am'd,   1801.}     Compensation   to  Judores,  etc.,   for 
tru  nnder  tbls  article. 

e  board  of  supervisors  of  the  county  must  allow  to  each 

',  including  each  justice  of  the  supreme  court,  for  the  ser- 

performed  by  him,  as  prescribed  in  this  article,  such  com- 

tion,  as  the  board  deems  reasonable  and  proper.     Such  com- 

tion  at  the  sum  allowed  and  established  for  justices  of  the 

me  court  prior  to  the  year  nineteen  hundred  and  one  is  con- 

";  except  that  from  and  after  July  first,  nineteen  hundred 

one,  it  may  be  increased  in  amount  to  a  sum  not  to  exceed 

amount  now  paid  for  additional  compensation  to  the  justices 

the  rapremo  court   resident  in  the  first  judicial  department. 

board  of  estimate  and  apportionment  of  the  city  of  New  York 

90  fix  the  same,  and  shall  raise  and  provide  the  money  to 

the  said  compensation. 

1901,  ch.  299.     In  otte<t  April  8,   1901. 

11S2.  Court    of   record   to   line   Jnrors   for    non-attend- 

iliere  a  person,   duly   drawn   and  notified  to   attend  a   term 

a  court  of  record,  as  a  trial  juror,  fails  to  attend,  at  the  time 

'fied  in  the  notice,  or  from  day  to  day,  tho  court,   at  that 

I,  must  impose  upon  him  a  fine  of  twenty-five  dollars,  for 

day  that  he  fails  so  to  attend.    This  section  applies  to  a 

1  juror,  as  well  as  to  an  ordinary  trial  juror. 

V58,  ch.   322.   (  26.   am'd.    See  post,   «  1164. 

USS.  Jmror    nuky   also  be   arrested,   and   contpelled    to 
e. 

we  a  person,  duly  drawn  and  notified,  fails  to  attend  and 
,  at  a  term  of  a  court  of  record,  as  required  by  law,  without 
p  been  excused,  the  court,  besides  imposing  a  fine,  as  pre- 
in  the  last  section,  may  direct  the  sheriff  to  arrest  him, 
bring  him  before  the  court;  and,  when  he  has  been  so 
?bt,  it  may,  in  its  discretion,  compel  him  to  serve. 

IIM.  [An'df  1896.]     Commissioner  to  notify  Jnrors  fined 
aypeari  board  for  remission  and  enforcement  of  fines. 

«  commissioner  of  jurors  must  cause  a  notice  to  be  served 
a  each  delinquent  trial  juror,  returned  as  having  been^  fined, 
'mg  the  sum  in  which,  and  tho  term  at  which  he  was  fined, 
t- requiring  him  to  show  cause,  if  he  has  any,  before  the  board, 
Pcdfied  in  this  section,  at  the  commissioner's  office,  oa  a  day, 
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not  less  than  thre^.  Jays  thereafter,  and  at  an  hour  specified  > 
the  notice,  why  the  fine  should  be  remitted.  The  commissioM 
must  notify  the  justices  of  the  supreme  court,  residiu^  in  th 
county,  and  the  county  judges,  to  attend  at  the  same  time  aa 
place,  and  act  with  him  as  a  board,  for  the  remission  and  d 
forcenient  of  jury  fines.  It  is  their  duty  to  attend,  and  M 
accordingly.  The  commissioner,  and  two  of  those  justices  ^ 
judges,  constitulo  a  quorum.  The  board  may,  in  its  diseredol 
hear  testimony;  and  it  may,  from  time  to  time,  adjourn  t| 
meeting,  or  the  hearing  or  final  disposition  of  a  particular 
It  may  remit  the  whole  or  any  part  of  a  fine;  but  a  fine 
not  be  remitted  or  reduced,  unless  the  person,  upon  whom  it 
been  imposed,  or.  if  a  reason  satisfactory  to  the  board  is  g'vej 
why  his'  allidavit  cannot  be  furnished,  another  person  ia  ^ 
behalf,  makes  and  files  with  the  c<immissiouer,  an  affidavit,  Ft^ 
ing  the  grounds,  upon  which  a  remission  or  reduction  is  claim^ 
Each  affidavit,  so  filed,  must  bo  kept  open  to  public  iospectiflj 

L.   185K).  ch.  946.  1 

5  1155.  CoinmlHsloner  to  collect  fines,  and  to  mak^  reta* 
of  nupaid  flnen}  precept  thereupon. 

The  commissioner  of  jurors  must  receive  each  fine,  paid  \ 
collected,  as  prescribed  in  this  article,  ^\^len  ten  days  htl 
expired,  since  the  final  dispositicm  of  a  case  by  the  board,  tl 
commissioner  must  file,  in  the  office  of  the  clerk  of  the  court^ 
return,  containing  the  name  of  each  juror  fined,  whose 
remains  unpaid,  and  a  statement  of  the  sum  remaining  uni 
The  clerk  must  thereupon  issue  to  the  commissioner,  a  prec 
under  the  seal  of  the  court,  specifying  the  name  of  each  pel 
fined,  and  the  amount  of  his  fine  remaining  unpaid:  and  a 
manding  the  commissioner  to  levy  and  enforce  collection  of 
fine,  and  to  return  the  precept,  with  his  doings  thereupon,  wil 
ninety  days  after  the  receipt  thereof.  For  the  purpose  of  coll 
ing  a  fine,  the  commissioner  must  levy  upon  and  sell  the  perac 
property  of  a  person  fined,  with  like  effect,  and  subject  to 
same  provisions  of  law,  as  where  a  sheriff  levies  upon  and 
personal  property,  by  virtue  of  an  execution,  issued  upon  a  ji 
ment  of  a  court  of  record. 

L.  1858.  ch.  322.  §  28,  and  pnit  of  §  20,  as  am'd  by  L.  18C6.  ch.  821. 
and  L.  1871.  oh.  744.  §  2.  I 

S  115«.  [Am*d,  1806.]  Fines,  not  collected  under  vi>e«eg 
to  be  docketed  and   enforced  an  Judgruienta.  ; 

The  commissioner  must  return  the  precept,  according  to  I 
command,  to  the  clcik  of  the  court  issuing  it.  If  he  fails  sol 
do,  the  court  may  enforce  the  return,  by  attachment  for  conteioi 
"When  the  precept  is  returned,  the  clerk  must  make,  in  the  docM 
of  judgments  kei)t  by  him,  the  same  entries,  as  nearly  aa  inf 
be,  with  respect  to  each  uncollected  fine,  as  if  it  was  a  fiii^ 
judgment  rendered  in  an  action.  When  the  entries  havo  bee 
made,  the  fine,  with  interest,  becomes  a  lien  upon  the  roal  proj 
erty  of  the  person  fined,  as  if  it  was  recovered  by  a  jiidgmei 
In  the  same  court:  and  an  execution  to  collect  it  may  bo  ij^suj 
directed  to  the  sheriff  of  the  county  of  Kings,  as  upon  a  jnqj 
ment.  The  commissioner  has.  in  relation  to  the  execution,  at 
the  satisfaction  of  the  fine,  all  the  powers  of  the  Attorney  fl 
a  party  recovering  such  a  judgment,  in  relation  to  the  judgmcii 
and  the  execution  issued  thereupon. 

U  1895,  cb.  046. 
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[I  11S7.  Wlien  lien  dlacliarffed. 

phc  lien,  created  by  such  a  docket,  must  be  discharged,  by  the 
iir  clerk,  on  filing  with  him  the  commissioner's  certificate  of 
lent. 

1S88.  ch.    »21.    I   5. 

1158.  CoBtmiMaioner,   etc.,  cormptly    oniittinK   name.   In 
ij  of  felony. 

the  commissioner  of  jurors,  or  either  of  his  assistants,   or 

frk  or  other  person,  employed  by  him,  corruptly  and  without 

Hent  cause,  omits  the  name  of  a  person,  duly  drawn,  from 

Ifanel  of  trial  jurors,   or  the  ballot,   containing  the  name   of 

I  person,  from  either  of  the  boxes  prescribed  in  this  article; 

directly  or  indirectly,   receives  a  fee,   reward,   compensation. 

jtdrantage.  in  consideration  of,  or  as  an  inducement  to  such 

.omission:  he  is  giiilty  of  a  felony,  and  shall,  on  conviction, 

[fished  by  imprisonment  in  a  State  prison,  for  a  term  not 

than  two,  nor  more  than  five  years. 

IsCS,  ch.  378.   f  4. 

1150.   Commlasloner*!!    otlter   -vrilfal    nearleet,    a    miiide- 
laor. 

wilfol  omission,    by   the   commissioner,   of   a   duty   required 
[kim  by  this  article,  other  than  that  specified  in  the  last  sec- 
is  a  misdemeanor, 
us;  ch.  821,  »  8. 

1100.  Giving:  falfie  information,  or  aniipreiifilnir  notice, 


person,  to  whom  application  is  made,  within  the  county  of 
by  an  assessor,  or  by  the  commissioner  of  jurors,  or 
if  of  his  assistants,  for  information,  as  to  a  fact,  upon  which 
liibility  of  himself,  or  any  other  person,  to  serve  as  a  trial 
r,  depends,  and  who  refuses  to  give  information  relating 
rto,  which  he  can  give,  or  knowingly  gives  false  information 
iting  thereto:  or  a  person  who  knowingly  makes  to  an  as.ses- 

OT  to  the  commissioner  of  jurors,  or  a  person  acting  by  his 
^ority,  a  false  representation  as  to  the  identity,  residence,  or 

other  matter,  relating  to  a  juror,  duly  drawn,  and  placed 
a  panel  to  be  notified;  or  who  knowingly  retains,   conceals, 

rcsses,  or  wilfully  destroys,   a  notice  to  attend,   left   at  the 

?nc€  or  place  of  business  of  another,  who  has  been  drawn 
trial  juror,  is  guilty  of  a  misdemeanor. 

ISiS.  Ph.  322,   i  9. 

^IIQI.  Penalty  for  physician  9ivlnflr  falne  certificate. 

physician,  who  knowingly  gives  a.  false  certificate,  or  makes 
iBe  representation,  for  the  purpose  of  enabling  or  assisting  a 
.  I.  to  be  discharged,  excused,  or  exempted  from  service,  as 
'*!  jnror  in  the  county  of  Kings,  is  guilty  of  a  misdemeanor. 

JlftS.  Com naisai oner  to  report  and  pay  over  money. 

commissioner  of  jurors  must  make  a  yearly  report  to  the 
3  of  supervisors,  of  all  proceedings  had  before  him,  or  by 
m  the  discharge  of  his  duties;  and  bo  must  pay  over  to  the 
Bty  treasurer,  at  least  once  in  each  three  months,  all  ilioney 
[lis  hands,  which  he  has  received  as  commissioner. 

MM,  ch.  322.  S  40. 

■  ■         .  ■  i  I.I  ■  mm 

•  The  word  "  a  "  omitted. 
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TITLE  V. 
Trial  by  jury, 

Irtlde  1.  FormatioQ  of  the  jurr. 
2.  The  verdict. 

ARTICLES    FIRST. 

Formation  of  the  jury, 

■ec.  lies.  Clerk  to  prepare  ballots  of  Juror*  for  trial. 
1104.  Clerk   to   draw   ballots. 

1165.  Mode  of  drawing  ballots.  i 

1166.  Persona  drawn,  etc.,  to  form  the  Jury. 

1167.  Ballots  drawn,   when  to  be  deposited  In  a  tecond  box. 

1168.  Id.;  when  to  be  returned  to  the  first  box. 

1169.  Ballots  of  absentees,  etc.,  to  be  returned  to  first  bos. 

1170.  New  JuiT  may  be  drawn  while  first  is  empanelled. 

1171.  When  talesmen  to  be  procured,  or  Jurors  drawn  from  third  bc«- 

1172.  When  talesmen  to  be  procured. 

1173.  If  sheriff  Is  a  party,  court  may  appoint  a  person  to  act  for  hUa, 

1174.  Duty  of  sheriff  and  of  talesmen.  .  .    . 

1175.  Jury  competent,   although  containing  only  part  or  none  of  Kunpm 

paneL  I 

1176.  Peremptory  challenges  in  a  civil  action. 

1177.  No  challenge  allowed  because  oflJcer  drawing  is  a  party,    ete.     j 

1178.  No  challenge  allowed  because  oflicer  notifying  is  a  party,  etc  j 
1170.  Challenges  in  p«ual  actions.  .  ,w  ^  *  •-* 
1180.  Challenges  how  tried.    Exceptions  to  and  review  of  the  aetermlat 

tlon  of  the  court,  in  reference  thereto. 

1  1108.  Cleric  to  prepare  ballots  of  Jurors  for  trl&l.        \ 

At  the  opening  of  a  term  of  a  court  of  record  at  which  issL 
of  fact  are  to  be  tried  by  jury,  the  clerk  must  cause  ballots,  ai 
form,  as  nearly  as  may  be,  in  appearance,  to  be  prepared, 
writing  the  name  of  each  person,  returned  to  the  term  as  a  t 
juror,  with  his  proper  additions,  on  a  separate  piece  of  pai 
He  must  roll  up  or  fold  each  ballot,  in  the  same  mannor. 
nearly  as  mav  be,  so  as  to  resemble  the  others,  and  so  that  tW 
name  is  not  visible.  The  ballots  must  be  deposited  in  a  8nfficle|ri 
box.  from  which  they  must  be  drawn,  as  prescribed  iu  thl 
article. 

2  n.   S.  420,   S  59  (2  Edm,   438). 

I   1104.   Cleric    to    ilraw    ballots. 

When  an  issue  of  fact,  to  be  tried  by  a  jury,  is  bron^rhl  tj 
trial,  the  clerk,  under  the  direction  of  the  court,  must  openq 
draw,  out  of  the  box,  as  many  of  the  ballots,  one  after  anothec 
as  are  sufficient  to  form  a  jury. 

Id.,  5  60. 

I  11G5.  Mode  of  drawlnff  ballots. 

Before  the  first  ballot  is  drawn,  the  box  must  be  closed  a^ 
well  shaken,  so  as  thoroughly  to  mix  the  ballots;  and  the  clefl 
must  draw  each  ballot,  without  seeing  the  name  written  on  a^ 
of  them,  through  an  aperture,  made  in  the  Ud  of  tne  box,  IaT«l 
enough  only  to  admit  his  hand  conveniently. 

Id.,  I  66. 

S09 


1 


IS.  10. 1 6,  a.  1  THE  JURY.  ^^  1 1 66-71 


I  1168.  [A]ift*d,    1883.]    Persona    drawn,    etc.,    to    form   tl&e 

i  The  first  twelve  persons  who  ^ppcnr,  as  their  names  are  drawn 

lud  called,  and  are  approved  as  indifferent  between  the  parties, 

llBd  not  discharged  or  excused,  must  be  sworn,  and  constitute 

""J  jury  to  try  the  issue.    Persons  shall  be  disqualified  from  slt- 

g  as  jurors  if  related  by  eonsanfiTuinity  or  affinity  to  n  party 

tile  issue  in  the  same  cases  in  which  judges  are  disqiuilified. 

party  related  to  the  juror  must  raise  the  objection  before 

case  is  opened;  but  any  other  party  to  the  issue  may  raise 

objection  within  six  months  from  the  date  of  verdict. 

SS.  S.  420.  f  61;  L.  1883,  ch.  234. 

r|llG7.  Ballot*  dra-vv-n,  Tvhen  to  be  deposited  in  a  second 

Ihe  ballots,  containing  the  names  of  the  jurors  so  sworn,  must 
"then  deposited  in  another  box^  and  there  Itcpt,  apart  from  the 
W"  ballots,  until  that  jury  is  discharged. 

1 1168.  Id.;   'w^hen  to  be  returned   to  tbe   first   box. 

After  that  jtiry  is   discharged,    the    ballots    containing    their 

laiM  must  be  again  rolled  up  or  folded,  as  prescribed  in  section 

^  of  this  act,  and  returned  to  the  box  from  which  they  wore 

taken;  and  the  same  course  must  be  pursued,  as  often  as  an 

le  is  brought  to  trial  by  a  jury. 

163. 

1169.  Banots  of  absentees,  etc.,  to  be  returned  to  first 

ballot,  containing  the  name  of  a  juror,  who  is  absent,  when 

Bame  is  drawn  or  called,  or  is  set  aside,  or  excused  from 

ring  on  that  trial,  must  be  again  rolled  up  or  folded,  in  the 

le  manner  as  before,  and  rettirned  to  the  box,  containing  the 

iwn  ballots,  as  soon  as  the  jury  is  sworn. 

IC7. 

1170.  IVevr  Jury  may  be  druTrn  Tvhlle  first  is  empanel- 

U  an  issue  is  brought    to  trial  by  a  jury,  while  a  jury  is  em- 
?Iled  in  another  cause,  at  the  same  terra,  and  not  then  dis- 
ced, the  court  may  order  a  jury,  for  the  trial  of  that  issue,  to 
drawn,  out  of  the  box  containing  the  ballots  then  nndrawn: 
in  any  other  case,  the  ballots,  containing  the  names  of  all 
trial  jurors,   returned  at,  and  attending  the  terra,  must  be 
"  together  in  the  same  box,  before  a  jury  is  drawn  there- 

1 1171.  [Au'dy  1879.3    When  talesmen  to  be  procured ,    or 
p>ttrs  draipra  from  tblrd  box. 

a  sufficient  number  of  jurors,  duly  drawn  and  notified,  do  not 
id,  or  cannot  be  obtaiurd  to  form  a  trial  jury,  the  court 
r,  in  any  county  except  WcFtchester,  direct  the  sheriff  to  re- 
fre  the  attendance  of  such  n  number  of  talosmen,  from  the 
Zanders,  or  from  the  county  at  large,  qualified  to  serve  as 
^1  jurors,  as  it  deems  sufficient  for  the  purpose.  In  West- 
^wter  county,  the  court  must  dir'^ct  the  sheriff  to  draw  a  suffi- 
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cicnt  number  of  ballots  from  the  first  box,  specified  in  section  ta 
hundred  and  thirty-eight  of  this  act,  if  there  is  not  a  Bufticiei) 
number  of  ballots  remaining  therein,  to  draw  the  residue  froi 
the  second  box,  specified  in  section  ten  hundred  and  fift^-one  i 
this  act.  In  any  other  county,  except  New-York  and  Kingr,  i 
may,  in  its  discretion,  instead  of  directing  him  to  require  talfll 
men  to  attend,  direct  him  to  draw  a  suffieient  number  of  balldl 
from  the  third  box,  specified  In  section  ten  hundred  and  fifty-tfi 
of  this  act.  In  either  case,  the  sheriff  must  notify  the  persoi 
thus  drawn  to  attenti  forthwith,  or  upon  a  dny  i\Xed  by  the  com 
If,  for  any  reason,  a  suflicieut  number  of  jurors  to  try  the  isai 
is  not  obtained,  from  the  persons  notified,  under  an  order  mal 
as  prescribed  in  this  section,  the  court  may  make  another  orde 
or  successive  orders,  until  a  sufficient  number  is  obtained;  ai 
in  making  each  order,  the  court  may  exercise  the  same  discretisi 
as  in  making  the  first  order.  ' 

2   R.    S.    420.    §    64.    am'd. 

§   1172.  Wlien    taleamen    to    be    procured. 

In  any  county,  except  New-York,  Kings,  or  Westchester,  tl 
court  may  also  direct  the  sheriff  to  require  the  attendance  of  sm 
a  number  of  qualified  tolesmen,  for  the  trial  of  an  issue  of  fae 
as  it  deems  sufficient,  where,  by  reason  of  one  or  more  jurii 
being  empanelled,  or  for  any  other  reason,  no  ballot  remains  oj 
drawn;  or  where,  in  consequence  of  jurors  being  set  aside, 
juror  cannot  be  obtained,  for  the  trial  of  that  issue,  from  tl 
list  of  those  returned. 

Part  of  Id.,  §  65. 

S  1173.  It  iftherifl  in  a  party,  court  may  appoint  a  yemi^ 
to  act   for  him.  \ 

If,  in  a  case  specified  in  the  last  two  sections,  tlie  sheriff  ^j 
party  to  the  issue,  the  court  must  appoint  a  disinterested  pei 
to  act  In  place  of  the  sheriff.    For  that  purpose,  the  person 
appointed   possesses  all    the  powers,   and   is   subject   to   all 
duties  and  liabilities  of  the  sheriff,  with  respect  to  the  niatl 
specified  in  those  sections. 
Part  of  same  section,   am'd. 

I  1174.  Daty  of  HberlfT  and   of  talesmen. 

The  sheriff,  or  person  appointed  by  the  court,  must  notify  a 
requisite  number  of  persons  to  attend,  and  make  return  tberej^ 
as  prescribed  in  section  104S  of  this  act;  except  that  each  p^ 
son  must  be  required  to  attend  forthwith.  Each  person  so  nd 
fied  must  attend  forthwith,  and,  unless  excused  by  the  court  t 
set  aside,  must  serve  as  n  juror  upon  the  trial.  For  a  neirleotj 
refusal  so  to  do,  he  may  be  fined,  in  the  same  manner  as  a  trl 
juror,  reguiarl.v  drawn  and  notified,  as  prescribed  in  this  e*-aptft 
and  he  is  subject  to  the  same  exceptions  and  challenges,  as  aj 
other  trial  juror. 

Id..  S  65. 

S  1176.  [Am'd,  1877.]  Jary  competent,  althouirh  eontafi 
Ingr  only  part  or  none  of  orlgrtnal  panel. 

It  is  not  a  valid  objection  to  a  jury,  procured  as  prescribe 
in  the  last  four  sections,  that  it  contains  none  of  the  jurors  or| 
inally  returned  to  the  term,  or  is  only  partially  composed  i 
Buch  jurors. 

Remainder   of  Id.,    §  66,   extended. 
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11T8.  [Am*d,    1894.]    Peremptory    challenses   in   a    elvll 


^ 


ipoa  the  trial  of  an  issue  of  fact,  joined  in  a  civil  action  in  ci 
of  record,  each  party  rany  poromptorily  chnlleiigo  nnt  more 
six  and  in  a  court  not  of  record  e:ich  party  may  peremptoi  iJy 
>nge  not  more  than  throe  of  the  persons  drawn  ns  jurors  for 

atrial. 

^UM.  cfa.  4^4. 

|1177.  So    cliallenfire    Rllo-wed    becaiiMe    olllccr    dravrlnflr 
Farty,  etc. 

ii  not  a  good  cause  of  challenge,  to  the  panel  or  array  of 
jororR,  in  an  action  in  a  court  of  record,  that  the  otiicer 
*drew  them  is  a  pany  to,  or  interested  in  the  action,  or  coun- 
attorney  for,  or  related  to,  a  party. 
S.  420,  f  56  (2  Edm.  437). 

178.   Mo    eliallenare    allo^red    because    officer   aotlfyin^ 
Bt^rtTf   etc. 

[is not  a  good  cause  of  challenge  to  the  panel  or  array  of  trial 

in  an  action  in  a  court  of  record,  that  they  were  notified 

lend  by  an  oflicer,  who  is  a  party  to,  or  interested  in,  the 

I,  or  related  to  a  party;  unless  it  is  alleged  in  the  challenge, 

is  pstablishf-d,  that  one  or  more  of  the  jurors  drawn  were 

iftotifiod,  and  that  the  omission  was  intentional. 

5  57. 

U19.  [Amt'd,  1803.1     GballenflreM  in  penal  aettonn. 

an  action,  in  a  court  of  record,  or  not  of  record,  wherein  a 
town  or  county  is  a  party,  it  is  not  a  good  cause  of  chal- 

to  a  trial  jnror,  or  to  an  officer  who  notified  th**  trial 
that  the  juror  or  the  officer  is  a  resident  of,  or  liahle  to 

tes^  in  the  city,  town  or  county,  which  is  a  party  to  such 


U 


5g.    S^,  also,   2  R.  S.  661,   §  2  (2  Edm.  671);  L.  1903,  ch.  294.     In 
.  1.  1903. 


[Am'dy  1877,  1901.]    Cballenffes  bow  tried.    Bxcep- 
to  and  re-v^e-w  of  tbe  determination  of  tbe  court.  In 
ice  tbereto. 

•bjection  to  the  qualifications  of  a  juror  is  available  only 
:i  challenge.  A  challenge  of  a  juror,  or  a  challenge  to  the 
or  array  of  jurors,  must  be  tried  and  dotenninrd  by  thi' 
only.  Either  party  may  except  to  the  determination,  and 
be  reriewed,  upon  a  question  of  fact,  or  a  question  of  law, 
as  where  an  issue  of  fact  presented  by  the  pleadings  is 
by  the  court;  except  that  where  one  or  more  exceptions  are 
to  the  ruling  of  the  court,  made  after  the  jury  is  em- 
an  exception  to  the  determination  of  a  challenge  mu.^t 
at  the  same  time;  and  the  case  must  contain  the  matters 
iry  to  present  it,  upon  the  facts,  or  the  law.  or  both.  Thi» 
i^bat  a  juror  is  in  the  employ  of  a  party  to  the  action:  or.  if 
to  tlie  action  is  a  corporation,  that  he  is  an  employe  thereof 
[Aareholder  or  a  .stockholder  therein,  shall  constitute  a  good 
"'  for  a  challenge  to  the  favor  as  to  .such  juror. 

W.  rtJ.  427.  I  1  (»  Edm.  600),  am'd.     See  f  992;  L.  1901,  ch.  243.    In 
"  M.  1,  1901. 
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ARTICLE    SKCOND. 

The  verdict.  i 

J 

See.  IISI.  Discharge  of  Jury  failing  to  agree.  i 

1182.  Plaintiff  cannot  submit  to  nonsuit  after  Jury  retires.  j 

1183.  In  an  action  to  recover  money,  Jury  to  asseiw  damages.  * 

1184.  How  double,  treble,  or  Increased  damages,  foand  ajod  awarded.  I 

1185.  When  verdict  to  be  taken,  subject  to  the  opinion  of  tb*  coQit.i| 

1186.  General  and  special  verdict  defined.  i 
list.  General   or   special   verdict,    when    rendered;    special    flniling  m 

general  verdict. 

1188.  Special  flnding  controls  general  Terdict. 

1189.  Entry  of  verdict;   subsequent  proceedings. 

1  1181.   Dlscliariire   of  Jury   Cailtngr  to    aorrec. 

Whore  a  jury  is  empanollod  to  try  an  issue,  to  make  an  inqul 
or  to  assess  damages,  la  nn  action  in  a  court  of  record,  or  nol^ 
record,  or  in  a  special  i)roceodiiig  before  nn  officer,  if  the  joi^ 
cannot  agree,  after  being . kept  together,  for  such  a  lime  tfi 
deemed  reasonnbloi  by  the  court  before  which,  or  the  ofll 
before  wlioni,  they  were  empnnelled  the  court  or  officer  may  J 
cliarge  them,  and  issue  a  precept  for  a  new  jury,  or  order  asod 
jury  to  be  drawn,  as  the  case  requires;  and  the  same  proceedli 
must  be  had  before  the  new  jury,  as  if  it  was  the  jury  first  i 
panelled. 

2  R.   S.   654,   S  26  (2  Edm.  575). 

{   1182.   Plaintiff    rnitnot    imbmlt    to    uottiialt    after 
retfreH. 

It  is  not  necessary,  in  an  action  In  a  court  of  record,  to 
the  plaintiff,  when  the  jurors  are  about  to  deliver  their  Ti 
Au{\  the  plaintiff,  in  sucli  an  action,  cannot  submit  to  a  iioi  _ 
after  the  cause  has  beeu  committed  to  the  jury,  to  consider 
verdict.  i 

S  1183.  In  action  to  recover  money.  Jury  to  amH 
dnmaRes. 

In  an  action  to  recover  a  sum  of  money  only,  if  a  Tordiel 
found,  either  in  favor  of  the  plaintiff,  or  in  favor  of  a  defend^ 
who  lijis  sot  up  a  counterclaim  for  a  sum  of  money,  the  ' 
must  assess  the  amount  of  damages.  The  jury  may  also, 
tlie  direction  of  the  court,  assess  the  amount  of  the  dami 
where  the  court  directs  judgment  for  the  plaintifiF,  on  the 
ings. 

Co.  rroc,  part  of  §  203.  The  remainder  of  that  section  la  covered  by  Hj 
nnd  504,    ante. 

S  11^4.  Ho-w  donblo,  treble,  or  Inereaned  dauiaareB,  fo^j 
and  a^vnrded. 

Where  double,  treble,  or  other  increased  damages  are  iciven 
statute,  single  damages  only  are  to  be  found  by  the  jury:  exti 
in  a  case  where  the  statute  preseribos  a  different  rule.    The  * 
so  found  must  be  increased  by  the  court,  and  judgment  reiidcl 
accordingly. 

Embodies  the  rule  In  8  Johns.  648,  and  25  Wend.  420. 
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ISW,,  [Am'd,  1870.]    l¥lien  verdict  to  be  taken,  Mubjetit 
le  oyiAloB  of  tbe  court. 

*re,  npoD  the  trial  of  nu  issue  by  a  jury,  the  case  presents 
qvestioiu  of  law,  the  jndge  may  direct  the  jury  to  render 
subject  to  the  opinion  of  the  court.     Notwithstanding 
tack  a  rerdict  has  been  rendered,  the  judge  holding  the  trial 
may,  at  the  same  term,  set  aside  the  rerdict,  and  direct 
?nt  to   be  entered  for  either  party,   with  like  effect  and 
manner,  as  if  such  a  direction  had  been  given  at  the  trial. 
[exception  to  such  a  direction  may  be  taken  as  prescribed  in 

nine  hundred  and  ninety-four  of  this  act. 
Pvoc..  part  of  f  285,  am*d.     See  f  1284,  post. 

^UHtt.  Cvcneral  and  special  verdict  defined. 

jieneral  verdict  is  one,  by  which  the  jury  pronounces,  gener- 
tpon  ail  or  any  of  the  issues,  in  favor  either  of  the  plaintiff 

"  the  defendant.  A  special  verdict  is  one,  by  which  the 
finds  the  facts  only,  leaving  the  court  to  determine,  which 

'  tt  entitled  to  judgment  thereupon. 

Ml 

T.  [Ant'd.    1890,    1904.]     General    or    special    verdict, 
rendereai  special  flndlngr  wltb  flreneral  verdict. 

SB  action  to  recover  a  sum  of  money  only,  or  real  property, 

chattel,  the  jury  may  render  a  general  or  special  verdict,  in 

'    retion.      In   any  other  action,  except  where  one  or  more 

qaestioas  of  fact,  stated  under  the  direction  of  the  court, 

a  by  a  jury,  the  court  may  direct  the  jury  to  find  a  special 

upon  all  or  any  of  the  issues.    Where  the  jury  finds  a 

verdict,   the  court  may  instruct  it  to  find  also  specially, 

one  or   more  questions   of   fact,   stated   in   writing.     The 

verdict    or   special   finding  must   be  in   writing;   it   must 

with  the  clerk,   and  entered  in   the  minutes.     When  a 

is  made  to  nonsuit  the  plaintiffs  or  for  the  direction  of 

lict,  the  court  may,  pending  the  decision  of  such  motion, 

any  question  of  fact  raised  by  the  pleadings  to  the  jury 

joire  the  jnry  to  assess  the  damage.     After  the  jury  shall 

rendered    a  special  verdict  upon  such  submission  or  shall 

assessed   the  damage,   the  court  may  then  pass  upon   the 

s  to  nonsuit  or  direct  such  general  verdict  as  either  party 

b$  entitled   to.     On  an   appeal  from  the  judgment  entered 

wch  nonsuit  or  general   verdict,   such   special   verdict,   or 

verdict,    shall   form  a  part   of  the  record,   and   the  ap- 

divi.«ion    or   the  court  of  appeals  may  direct  such  judg- 

thereon  as  either  party  may  be  entitled  to. 

i*«  Pjn»Kraph  of  {  261;  L.  1806,  ch.^046;   L.  1904,   ch.   131.     In  effect 

Il^  Speelnl  findina:  controls  flreneral  verdict. 

'  t  a  special  finding  is  inconsistent  with  a  general  verdict, 
ler  controls  the  latter,  and  the  court  mnst  render  judgment 
lingly. 

K  [Ain*d,   1877.J     Bntry  of  verdict;  subaeanent  pro- 


the  jury  renders  a  verdict,  or  finds  upon  one  or  more 
questions  of  fact,  stated  under  the  direction  of  the  court, 
|Wk  must  make  an  entry,  in  his  minutes,  specifying  the  time 
pla*^  of  the  trial;  the  names  of  the  jurors  and  witnesses:  the 
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verdict,  or  the  questions  and  findings  thereupon,  as  the  caae  r 
quires;  and  the  direction,  if  any,  which  the  court  ^ves,  wit 
respect  to  the  Bul)sequeut  proceedings.  Upon  the  application  < 
the  party  in  whose  faTor  a  general  verdict  is  rendered,  the  <4tc 
maf;t  enter  judgment,  in  conformity  to  the  verdict,  unless 
different  direction  is  given  by  the  court,  or  it  is  otherwi^ 
specially  prescribed  by  law. 

Co.  Proc.,  part  of  S  264. 
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TITLE   VI. 

|r][i8ceUaxLeoi2s   provisions;  including  those  relating  to 
embracery,  and  other  acts  of 

liao.  Trialif    »iy    jury    to   be    as    Unvla    luwlded;    juries   ot    part   alleua 

aboli:«bt-d. 
1101.  Wnirr  not  lu-cos^aiy. 

1192.  JnrorK  not  to   b(>  questioned  for  their  verdicl. 
1183.  Penalty   wbere  Juror  takes  gift,   etc. 
1194.  Eiubrac«Ty;   penalty   therefor. 

1190.  IVualty   for  juror'H  iioii-atieiidauce  in  special  proceeding. 
119*i.  Sheriff,  etc.,  to  Iteep  Jury  in  special  pi"oceedhig;  pedalty. 
llilT.  Notice  of   liuix)8ition  of  flue. 
lltM.  Speeial  return  of  delinquency  and  line  to  county  court. 

1190.  Collect  ion  or  remiaolou  of  fine. 

1100.   fAui'd,  1907.1    TrtalN  by  Jury  to  1>e  an  herein  pro- 
;  Jvrlen   of   i»art   alieuii   abollttlied. 

Atrial  bj'  a  jury,  of  an  issno  of  fact,  joiiunl  in  a  fivil  action,  in 
(Wirt  of  re<*onl.  niiist  he  Jiad.  as  ])rosi*niM'(l  in  this  cbapter;  ex- 
it in  a  c*a.«5e  whoro  it  is  otherwise  spi'cially  prescribt^d  by  law. 
alien  is  not  entitled  to  a  jury,  composed  in  pnrt  of  ali€»ns  or 
ng»»rs.   in    an    nction   or   sp(»cial   proceedinj?  civil    or  criminnl. 
'-•'mrt  may,  upon  the  application  of  either  party,  exclude  from 
court-room  the  jurors  sitting  in  an  action  during  the  arjrument 
a  motion  for  non-suit,  disnii;wal  (►f  the  complaint  or  direction 
a  rerdict. 

B  J!.  4UI.  $  53  (2  Fklni.  4.17),  rcmotlelled.  L.  1JM)7,  eh.  502.  In  effect 
•  1.  1907. 

1191.  Venire  not  neoeiiHary. 

A  venire  to  procure  jurors  cannot  be  issued  in  a  civil  action, 
slit  in  a  court  of  record,  except  as  specially  prescribed  bv  law. 
«0,  5  9  (2  Edm.  427). 

I  1192.  Jurors    not    to    be    qnenttoned    for    their    verdict. 

A  juror  shall  not.  be  questioned,  and  is  not  subject  to  an  ac- 
B.  or  other  liability  civil  or  criminal,  for  a  verdict  rendered  by 
in  an  action  in  a  court  of  record,  or  not  of  record,  or  in 
special  proceeding  before  an  officer,  except  bv  indictment,  for 
rmpt  conduct,  in  a  ca-se  prescribed  by  law. 
'  i.  8.  421,  5  eo  (2  Edni.  4.TO). 

i  1103.  Penalty-    ikvhere    juror    tnkew    n:ift»    etc. 

A  person,  drawn  or  notified  to  attend,  as  a  trial  juror,  in  an 

^'jii  in  a  court  of  record,  or  not  of  record,  or  in  a  special  pro- 

i'lg  before  an  officer,  who  takes  any  thing  to  render  his  ver- 

^  or  receives,  from  a  party  to  the  action  or  special  proceedini:. 

oft  or  gratuity,  forfeit.^  ten  times  the  sum,  or  ten  times  the 
p**  of  that,  which  he  took  or  received,  to  the  nartv  to  the 
*>n  or  .«{pe<*ial  proceeding,  aggrieved  Ihcreby;  and  i.s  also  liable 
tluit  party,  for  his  damages  sustained  Ihcreby:  besides  being 

M»jptt  to  the  punishment,  pres<'ribed  by  hiw. 

W..  $  70. 

I  1104.  Embracery;  penalty   therefor. 

•Vii  <'nil»r;iccor.  who  procures  a  i)orson.  drawn  or  notifie<l  to  at- 
Wi'l,  as  n  trial  juror,  to  take  gain  or  profit,  contrarv  to  tb"  last 
^'^m,  forfeits  ten  times  the  sum,  or  ten  tunes  the  value  of 
'••''t.  which  was  .<»o  taken,  to  th*»  party  asrgrieved  then'bv:  and 
■  •')1'^  liable  to  that  party  for  his  damages  sustained,  thereby, 
w^i(\pfi  being  subject  to  the  punishment,  prescribed  by  law. 

•*•.  5  Tl.  am'd. 
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9  1186.  Penalty  for  Juror's  non-attendance  in  ajpeeii 
proceedlnff* 

A  person,  who  has  been  lawfully  and  personally  notified  to  i 
tend,  as  a  trial  juror,  to  inquire  into  a  matter  or  tbin^,  or 
hear  and  try  a  controversy,  in  a  special  proceeding^  peadiias  I 
fore  a  judge,  justice  of  the  peace,  commissioner,  or  other  offioi 
and  who  wilfully  neglects  to  attend,  as  required  by  the  nolH 
may  be  lined  by  the  officer,  in  a  sum,  not  exceeding  twenty-^ 
dollars.  But  this  section  does  not  extend  to  a  case*  ivbei 
special  provision  in  made  by  law,  for  punishing  the  default  of 
trial  juror. 

2  R.  S.  561,  I  4  (2  Bdm.  672).  extended. 

f  1100.  Slierlff,  etc.,  to  keep  Jury  in  special  proee^Alai 
penalty. 

A  sherifif,  constable,  or  other  officer,  who  notified  JaK>rs  to  ^4 
tend,  in  a  case  specified  in  the  last  section,  must,  when  direeH 
by  the  officer,  before  whom  the  Special  proceeding  is  pendingr*  i 
tend,  and  take  charge  of  the  jur^r.  For  a  wilful  neglect  to  olv 
such  a  direction,  or  for  any  misconduct,  while  attendins  H 
jury,  by  which  a  right  or  remedy  of  a  party  to  the  speciaj  ni 
ceeding  may  be  impaired  or  prejudiced,  he  must  be  fined,  by  tb 
officer,  in  a  sum  not  exceeding  twenty-five  dollars. 

Id..    (   6. 

§  1197.  Notice  of  ImpoBltton  of  line. 

Where  a  fine  is  imposed,  in  a  case  specified  in  the  last  two  me 
tions.  written  notice  thereof  must  be  served  upon  the  persi 
fined,  to  the  end  that  he  may  apply  to  the  officer  imposinir  it,  0 
the  remission  of  the  whole  or  a  part  thereof,  upon  proof  that  | 
had  a  reasonable  excuse  for  his  neglect  or  misconduct,  or  t^ 
other  good  cause  exists  for  the  remission. 

Id.,  I  6,  am'd. 


f  1198.   Special  return  of  delinquency  and  line  to  ooi 
eonrt.  ^ 

If.  within  thirty  days  after  the  service  of  the  notice,  tlie  9i 
has  not  been  remitted  by  the  officer  imposing  it,  he  must  malw 
special  return  of  the  delinquency  or  misconduct,  for  which  fl 
fine  was  imposed,  and  of  the  amount  of  the  fine,  accompaali 
with  proof,  by  Affidavit,  of  service  of  the  notice  specified  in  ^ 
last  section,  to  the  next  term  of  the  county  court  of  the  coan^ 
in  which  the  delinquent  resides. 

Id.,   9  7,  with  an  amendment  requiring  proof  of  aerrlce  of  the  notlea. 

I   1199.  Collection  or  remission  of  fine. 

The  county  clerk  must  deliver  to  the  district-attorney,  a 
of  the  return  and  of  the  affidavit,  at  the  time  when  he  dell 
to  him  copies  of  the  minutes  of  fines,   imposed  by  the  eoi 
court.    The  fine  must  be  collected,  or  it  may  be  remitted  or 
^ced,  in  the  same  manner  as  a  fine  imposed  by  the  county  coi 
upon  a  defaulting  trial  juror. 

M..  (  8. 
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CHAPTER  XL 

I  Judgments. 

I.— JadyneBt  In  mn  Action* 

II.— JndffinenU  T«ken  Withont  Proeesi. 

lIL-TMntlnir  or  StUlB|t  Aside  •  Judgment,  for  IriYfnUritj  or  Error 
la  Fset. 

TITLE  I. 
^ud^xnent  in  an  action. 

1.  G^Ofenl    proTlsioDS. 

J  Jfode  of  takloff,  enterlug,  and  enforciag  a  Judgment. 

».  Doweling  a  judgment;  effect  thereof,  as  a  Tien  upon  real  prop- 
ertj;  suspending  and  discharging  the  lien;  satisfaction  and  as- 
signment   of    a    Judgment. 

ARTICIiB    FIRST. 

GfenercU  provi9i(m9, 

'.  120O.  Definition  of  Judgment. 
'   mi.  [Repealed.] 

1208.  Wlien  Jodgment  ma7  be  entered. 

1203.  Application  for  Judgment. 

UM.  Judgment  may  I^  for  or  against  any  of  the  parties, 

UQ6.  When  a    several  Judgment   may  be   taken. 

UM.  Judgment  for  or  against  a  married  woman. 

1307,  When  Judgment  for  plaintiff  not  to  exceed  Judgment  demanded. 
*  HBB.  Rate  of  damages. 

U99.  Effect  of  Judgment  dismissing  the  complaint. 

1210.  Judgment  against  a  dead  person. 

1211.  Judgment  to  bear  Interest. 

UOO.  [Am'd,  1877.]    Deflnttton  of  Judgment. 

^judgment  is  either  interlocutory  or  th«  final  determination  of 

I  lights  of  the  parties  in  the  action. 

>Ane.|24Skam'd. 

S"W-  [Repealed.  1877.] 

^1S02.  When  Judsment  may  be  #Atered. 

lent  may  be  entered  in  term  or  vacation. 

•  BiQ,  eb.  886. 1 23  (4  Sdm.  681). 

^IXOB.  [Am'dy  1900.]     Application  for  Jvdffment. 

fudgment  mnst  be  entered,  in  the  first  instance,  pursuant  to 
Erection  of  the  court,  at  a  term  held  by  one  judge;  except 
special  provision  is  otherwise  made  by  law.     If  notice  of 
,^»plication  for  judgment  is  not  required,   and   an  order  for 
lent  is  made  by  a  judge  out  of  court,  the  judgment  may 
•Mered  with  the  same  force  and  effect  as  if  granted  in  court, 
[•nwitote  for  Co.  Proc,   |  278.  L.  1900,  ch.   147.     In  effect  Sept.    1,  1900. 

;|  12tKl.  Jadflrment    may    be    for    or    airalnst    any    of    tbe 
*»ttes. 

judgment  mav  be  given  for  or  against  one  or  more  plaintiffs, 
N  for  or  against  one  or  more  defendants.     It  may  detormine 
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the  ultimate  rights  of  the  parties  on  the  same  side,  as  betwi 
themselves;  and  it  may  grant,  to  a  defendant,  any  affirmative  i 
lief,  to  which  he  is  entitled. 
C«.  Proc,   first  sentence  of   §  274.    See  }$  ^^  '^^^  ^^'   tinf. 

f   1206.   When  a   iieveral  Judtfinent  may  be  taken. 

Where  the  action  is  against  two  or  more  defendautv,  aai 
several  judgment  is  proper,  the  court  may,  in  its  discredi 
render  judgment,  or  require  the  plaintiff  to  take  jud|nnc9 
against  one  or  more  of  the  defendants;  and  direct  that  the  acti 
be  severed,  and  proceed  against  the  others,  as  the  only  defei 
ants  therein.  , 

Id.,    second   seoteuce    of    8    274,    am'd. 

S   12fi06.  Judirnient   for    or   aarainst   a  married   Tromaa. 

Judgment  for  or  against  a  married  woman,  may  be  reodei 
and  enforced,  in  a  court  of  record,  or  not  of  record,  as  if  i 
was  single. 

Substitute   for   Co.   Proc,   part  of   f   274. 

f  1207.  When  JudRment  for  plafntllT  not  to  exceed  |n4 
ment  demanded. 

Where  there  is  no  answer,  the  judgment  shall  not  be  m 
favorable  to  the  plaintiff,  than  that  demanded  in  the  complu 
Where  there  is  an  answer,  the  court  may  permit  the  plaintiff 
take  any  judgment,  consistent  with  the  case  made  by  the  oo 
plaint,  and  embraced  within  the  issue. 

Co.   Proc..   S   276. 

S   i::OS.   Ilutc    of'  dfisiiaft-CH. 

Where  eithi*r  party  is  entith'd  to  recover  damages,  he  may 
cover  any  rate  of  damages,  which  he  might  have  heretofore  reo 
ered,  fur  the  same  cause  of  action. 
Id..    §   276.    um'd. 

f   120$).    [Aiii'd,    1S77.]     F.fTect    of   Judflrment  dlnmUsins   t 
coni|>]plnt. 

A   final  juilgujcnt.   disniissing   the  complaint,   either  before 
after  a  tritil,   rendered  in  an  action  hereafter  commenced,  dn 
not  prevent  a  new  action  for  the  same  cause  of  action,  tinlesi 
expressly  declares,  or  ii  appears  by  the  judgment- roll,  that  it 
rendered  upon  the  nuTils.  (See  §§  1525,  164G.) 

S    121 0.   .ru'lHrment    uaniiint    a    dead    pemon. 

Where  a  judgment  for  a  sum  of  money,  or  directing  the  pi 
ment  of  money,  is  entenul  against  a  party,  after  his  death,  u 
case  when*  it  in:iy  be  >o  taken,  by  special  provision  of  law, 
memoraudum  of  the  party's  death  must  be  entered,  with  1 
judgment,  in  the  judgment-book,  indorsed  on  the  judgment-p 
and  noted  on  ihe  nii^'iriji  of  tli'»  docliet  of  the  judgment.  Snd 
judgment  dots  not  bcHunie  a  lieu  upon  the  real  property,  or  ch 
tels  real,  of  the  decedent;  but  it  establishes  a  debt,  to  be  paid 
the  course  of  administratitm. 

t  B.  S.  36»,  I  7  (2  Kdoi.  372).   with  ameudmentEr. 

S  1211.  Judgment  to  bonr  Interest. 

A  judijment  ft>r  a  sum  oi'  money,  rendered  in  a  court  of  reco: 
or  not  of  record,  or  a-  judgment  rendered  in  a  court  of  reco! 


;  11.  1. 1,  a.  1  JUDGMENTS.  §  1211 

i&rectiii^  the  pajmeut  of  money,  bears  iiitorost  from  the  time 
^hen  it  is  entered.  But  where  a  jiidgiiK'nt  directs  that  money 
out  shall  be  refunded  or  repaid,  tlie  direction  includes  in- 
from  the  time  when  the  money  was  paid,  unless  the  con- 
|rai7   is  expresaed. 

I*.  1844,  cb.  321.  (  1  (4  Edm.  828),  at  am'd  by  L.  1868,  ch.  807,  |  1 
.  473}. 
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ARTICIjE]   SBCOIfD. 

Mode  of  toMng,  entering,  and  enforcing  ajudgment. 


See.  1212.  Judgment  by  default    In  certain  actions  on  contract;  how 
1JU8.  Amount  of  judgment  in  such  caBes;  how  determined. 

1214.  AppUcatlou  to  court  for  Judgment  by  default;  when   neceiKUj. 

1215.  Proceedings  on  such  an  application. 

1216.  Application  for  Judgment    In  case  of  aenrlce   by   publlcmtlon,   etc 

1217.  Attachment    and    undertaking   for    restitution,    required   in    certalft 

actions. 

1218.  When  Judgment  cannot  be   taken  against  an  Infant  defendant. 

1219.  When  a  defendant  In  default  Is  entitled  to  notice 

1220.  When  action  may  be  severed,  If  issues  of  law  and  Issues  <r  fad) 

presented. 

1221.  Judgment   how   taken,   after  trial  of  Iskucc  of  law  and   Issoas  m 

fact,  in  the  same  action. 

1222.  Final  Judgment,  how  taken  after  issue  of  law  only. 

1223.  Proceedings   upon   application   under  the  last   two   sections. 

1224.  Id.;  upon  interlocutory  Judgment,  etc.,  affirmed  at  a   term  of  tia 

appellate  division  of  the  supreme  court. 

1225.  Judgment   after  trial  by  Jury  of  specific  questions  of   fact. 

1226.  Id.;   after  reference  to  determine  specific  questions  of  fact. 

1227.  Id. ;  .upon  motion  for  a  new  trial,   heard  by  the  appellate  dlviilaa 

of  the  supreme  court. 

1228.  Id.;  upon  trial   by  court  or  referee  of  the  whole  issue  of  fact. 

1229.  In    matrimonial    causes,    Judgment   can    be    rendered   only    bj   tbt 

court. 

1230.  Final    Judgment    upon    decision    or    report    awarding    InterlocntMf 

Judgment,    etc. 

1231.  Id.;  bow  final  Jud lament  entered  and  settled  In  certain  caMS. 

1232.  Interlocutory   reference  or  inquisition;    how   review tu. 

1233.  Motion   for  Judgment   upon  n  special  verdict,   etc.  • 

1234.  Id.;   upon  verdict  subject  to  opinion  of  court. 

1236.  Interest  on  verdict,  etc.,  to  be  included  fn  recitery. 

1236.  Entry  of  Judgiuest. 

1237.  Judgment-roll   to  be  filed;   of  what   it   consists. 

1238.  Id.;    by    whom    prepared. 

1239.  Time  of  filing  Judgment-roll   to  be  noted. 

1240.  When  a  Jud'  ment   may  be  enforced  by  execution.  «. 

1241.  When  a  Judgment  may  be  enforced  by  punishment  for  d^sobayiii^ft 

1242.  Real  property;  how  sold.    Effect  of  conveyance. 

1243.  Security   upon    sale   by   referee. 

1244.  Conveyance  to  state  name  of  partr> 

S  121S.  [Am'd,  1870.]  Judgrmcnt  by  default  In  certala 
ootloiiM   on   contract {  hour  taken. 

In  nil  action  specified  in  section  four  hundred  and  twenty  of 
this  act,  where  tiie  suminous  was  personal!:"  served  upon  the 
defendant,  and  the  copy  of  the  compUiint,  or  a  notice  statins 
the  sum  of  nionr^-  for  which  jiujpnient  will  be  taken,  was  serred 
with  the  summons,  or  where  the  defendant  has  appeared,  I  nt  hni 
made  default  in  pleading:,  tbe  plaintiff  may  take  judgment  by  de- 
fault, as  follows: 

1.  If  the  defendant  has  made  default  in  appearing,  the  plaintiff 
must  file  proof  of  the  service  of  the  summons,  and  of  a  copy  of 
the  complaint  or  the  notice:  and  also  proof,  by  affidavit,  that  the 
defendant  has  not  appeared.  Whereupon  the  clerk  must  enter 
final  judgment  in  his  favor. 

2.  If  tlio  dc^fendaut  had  seasonahlj^  appeared,  but  has  made 
default  in  .pleading,  the  plaintiff  must  file  proof  of  the  service  of 
the  summons  and  of  the  appearance  or  of  the  appearance  only: 
and  also  proof,  bv  aflidavit.  of  the  default.  Whereupon,  the  clerlt 
must  enter  final  judj:ment  in  his  favor. 

If  the  defendant  has  made  default  in  appearing:  or  ph'adinjr. 
and  the  case  Is  not  one  where  the  clerk  can  enter  final  judgment. 
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prescribed  in  either  of  the  foregoing  Babdivisions  of  this  sec- 
tioB,  the  plaintiff  must  apply  to  the  court  for  judgment,  as  pre- 
scribed in  section  1214  of  this  act. 

SidMtltiited  for  Co.  Proc.,   f  &40,   part  of  subd.  1. 

I  1218.  Amount  of  Jndsrment   In   Bach   oaaesi  lnour  deter- 


'  Where  final  judgment  may  be  entered  by  the  clerk,  as  pre- 
scribed in  the  last  section,  the  amount  thereof  must  be  deter- 
■lined  as  follows: 

1.  If  the  complaint  is  verified,  the  judgment  must  be  entered 
for  the  sum,  for  which  the  complaint  demands  judgment;  or, 
^«t  the  plaintiff's  option,  for  a  smaller  sum;  and  if  a  computation 
^  interest  is  necessary,  it  may  be  made  by  the  clerk. 
I  2.  If  the  complaint  is  not  verified,  the  clerk  must  assess  the 
[ttMMint  due  to  the  plaintiff,  by  computing  the  sum  due  upon  an 
littbTiment  for  the  payment  of  money  only,  the  non-payment  of 
i^lkieh  constitutes  a  cause  of  action,  stated  in  the  complaint;  and 
^  ascertaining,  by  the  examination  of  the  plaintiff,  upon  oath, 
•srby  other  competent  proof,  the  amount  due  to  him  for  any  other 
pcause  of  action  stated  in  the  complaint.  If  an  instrument,  speci- 
ied  in  this  subdivision,  has  been  lost,  so  that  it  cannot  be  pro- 

^ced  to  the  clerk,  he  must  take  proof  of  its  loss  and  of  its  con- 
its.    Either  party  may  require  the  clerk  to  reduce  to  writing 
tad  file  the  assessment,  and  the  oral  proof,  if  any,  taken  there- 
;ip<m. 
Id 

1 1214*  CAm*d,  1877,  1900.J     Anpllcatfon  to  court  for  Judff- 

iMent  bT  def&itit;  -Hrhen  necessary. 

Where  the  summons  was  personally  served  upon  the  defendant, 

iriUiin   the   State,   and   he   has   made   default   in   appearing,   or 

^here   the   defendant  has   appeared,    but   has   made   default   in 

j||leading;  and  the  case  is  not  one  where  the  clerk  can  enter  final 

^judgment,    as  prescribed  in  the  last  two  sections,  the  plaintiff 

lBsj  apply  to  the  court,  or  to  a  judge  or  justice  thereof  out  of 

ffHUt,  for  judgment.     Upon  the  application  he  must  file,  if  the 

~  fault  was  in  appearing,  proof  of  service  of  the  summons;  or, 

the  default  was  in  pleading,  proof  of  appearance,   and   ulso. 

a   copy    of   the   complaint    was    demanded,    proof    of    service 

f,  upon  the  defendant's  attorney:  and  in  either  case,  proof 

affidavit,  of  the  default  which  entitles  him  to  judgment.     If 

or  more  of  the  defendants  have  appeared,  and  one  or  more. 

fefendants  have  failed  to  appear,  then  the  application  for  judg- 

Ment  mnst  be  made  to  the  court,  unless  the  defendants  who  have 

appeared  consent  to  the  making  of  such  application  to  a  judge 

<r  justice  out  of  court. 

Sabftltated  for  the  fint  Bcnt«Dce  of  Co.  Proc,   §  24G,  subd.  2;  I».  1000,  cb. 
MT.    Ib  effect  S«pt.   1.   1900.    See  Bnle  26. 

f  1216.    [Am'd,  1877,  1001.]    Proceedlnsrn  on  bucIi  an  appli- 
cation. 

The  court,  or  a  judge  or  justice  thereof,  must  thereupon  render 
the  judgment  to  which  the  plaintiff  is  entitled.  It,  or  they,  may, 
irithout  a  jury,  or  with  a  jury  if  one  is  present  in  court,  make  a 
compntation  or  assessment,  or  take  an  account,  or  proof  of  a  fact, 
for  the  purpose  of  enabling  it,  or  them,  to  render  the  judgment, 
or  to  cany  it  into  effect;  or  it,  or  they,  may  in  its,  or  their,  dis- 
cretion, direct  a  reference,  or  a  writ  of  inquiry,  for  either  ^ur- 
;  except  that  where  the  action  is  brought  to  recover  damages 
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for  a  personal  iujury  or  an  injury  to  property,  the  damaires  n 
be  ascertained  by  means  of  a  writ  of  inquiry.  Where  a  ref en 
or  writ  of  inquiry  is  directed,  the  court,  or  a  judge  or  jua 
thereof,  may  direct  that  the  report  or  inquisition  be  returned 
the  court,  or  a  judge  or  justice  thereof,  for  its,  or  their,  fori 
action;  or  it,  or  they,  may  in  its,  or  their,  discretion,  except  wj 
special  provision  is  otherwise  made  by  law,  omit  that  direct! 
in  which  case  final  judgment  may  be  entered  by  the  clerk,  in 
cordance  with  the  report  of  the  referee,  or  for  the  damages  as 
tained  by  the  inquisition,  without  any  further  application. 

Co.  Proc,  S  240,   second  and  third  sentenceB  of  Bubd.  2,  am^.    See  i  1 
L.   1901,  ch.  511.    In  effect  April  24,  1001. 

§   1210.    [Am'd,    1895,   1901.]    Apvllcation  tor  Jnd^imcmt 
case  of  service  hy  publication,  etc. 

Where  the  summons  was  served  upon  the  defendant  'witb 
the  state,  or  otherwise  than  personally,  if  the  defendant  does 
demand  a  copy  ot  the  complaint,  or  plead,  as  the  case  reqnt 
within  twenty  days  after  the  service  is  complete,  the  plaintiff  i 
apply  to  the  court,  or  a  judge  or  justice  thereof,  for  the  judsn 
demanded  in  the  complaint.  Upon  such  an  application,  he  n 
file  proof  that  the  service  is  complete,  and  proof,  by  affidaTi^ 
the  defendant's  default.  The  court,  or  a  judge  or  justice  then 
must  require  proof  of  the  cause  of  action,  set  forth  in  the  C| 
plaint  to  be  made,  either  before  su<-h  court,  or  such  jud^re  or  i 
tice,  or  before  a  referee  appointed  for  that  purpose;  except  I 
where  the  action  is  brought  to  recover  damages  for  a  perai 
injury,  or  an  injury  to  property,  the  damages  must  be  ascertai 
by  means  of  a  writ  of  inquiry  as  prescribed  in  the  last  sect 
If  the  defendant  is  an*  non-resident,  or  a  foreign  corporation, 
court,  or  a  judge  or  justice  to  whom  such  application  is  mi 
must  require  the  plaintiff,  or  his  agent  or  attorney,  to  be  ezi 
ihed  on  oath,  respecting  any  payments  to  the  plftihtiff;  or  to  ( 
one  for  his  use,  on  account  of  his  demand,  and  must  render 
judgment  to  which  the  plaintiff  is  eiititle<l.  But  before  rendei 
judgment,  the  court,  or  a  judge  or  justice  thereof,  to  whom  ' 
application  is  made,  may,  in  any  case,  in  its,  or  their,  discrelj 
require  the  plaintiff  to  file  an  undertaking,  to  abide  the  ordei^ 
the  court  touching  the  restitution  of  any  estate  or  effects  wis 
may  be  directed  by  the  judgment  to  be  transferred  or  delivei 
or  the  restitution  of  any  money  that  may  be  collected  under 
by  virtue  of  the  judgment,  in  case  the  defendant  or  his  re| 
sentative  applies  and  is  admitted  to  defend  the  action,  and  i 
ceeds  in  his  defense.  • 

L.    1805,   ch.   R82;   L.    1901.   ch.  611.     In  effect   April  24.  1901. 

I  1217.  Attaelmteiit  and  andertalclnflp  for  restltvCll 
reqiaired  In  certain  actions. 

A  judgment  shall  not  be  rendered  for  a  sum  of  money  oi 
upon  an  application  made  pursuant  to  the  last  section,  except 
an  action  specified  in  section  (uiZ)  of  this  act.  Where  the  def^i 
ant  is  a  non-resident,  or  a  foreign  corporation,  and  has  not  i 
peared.  the  plaintiff,  upon  tlie  application  for  judgment  in  si; 
an  action,  must  produce  nnd  file  the  following  papers: 

1.  Proof,  by  affidavit,  that  a  warrant  of  attachment,  granted 
the  action,  has  been  levied  upon  property  of  the  defendant 

2.  A  description  of  the  property,  so  attached,  verified  by  C 
davit;  with  a  statement  of  the  value  thereof,  according  to  I 
inventory.  _____-__^ 

•  8o  In  orlffinal.  " 
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,3.  The  undertaking  mentioned  in  section  121G,  if  one  has  been 

Minired. 

''From  Bole  34,  and  Go.  Proc,   9  246,    part  of  aubd.  3,  am'd. 

'l  1218.    [Am>d,   1878.]     TVlien   JadRment   cannot   be   taken 
|«almst  an  Infant  defendant. 

I A  jndsment  by  default  shall  not  be  taken  against  an  infant  de- 
Ittdant.  until  twenty  days  have  expired,  since  the  appointment  of 
p  guardian  ad  litem  for  him. 
Sk  Or.  Proe..  f  116,  and  ante,  {  471.    See  S  1858,  poat. 

1 1219.    IVhen  a  defendant  In  default  is  entitled  to  notice. 

A  defendant,  against  whom  judgment  is  taken,  pursuant  to  the 

going  sections  of  this  article,  is  entitled  to  notice,  as  follows: 

I.  [An>'d,  1870.]    If  he  has  appeared  generally  but  has  made 

'  alt  in  pleading,  he  is  entitled  to  at  least  five  days'  notice  of 

time  and  place  of  an  assessment  by  the  clerk,  and  to  at  least 

I  days*  notice  of  the  time  and  place  of  an  application  to  the 

for  judgment. 

In  a  case  where  an  application  for  judgment  must  be  made 

tlie  court,  the  defendant  may  serve  upon  the  plaintiff's  attor- 

,  at  any  time  before  the  application  for  judgment,  a  written 

&and  of  notice  of  the  execution  of  any  reference,  or  writ  of  in- 

|iry,  which  may  be  granted  upon  the  application.     Such  a  de- 

'  is  not  an  appearance  in  the  action.     It  must  be  subscribed 

the  defendant,  in  person,  or  by  an  attorney  or  agent,  who 

add  to  his  signature  his  office  address,  with  the  particulars, 

ribed  in  section  417  of  this  act,  concerning  the  office  address 

the  plaintiff's  attorney.     Thereupon  at  least  five  days'  notice 

the  time  and  place  of  the  execution  of  the  reference,  or  writ 

inquiry,  must  be  given  to  the  defendant,   by  service  thereof 

the  person,   whose  name  is  subscribed  to  the  demand,   in 

manner  prescribed  in  this  act,  for  service  of  a  paper  upon 

attorney  in  an  action. 

Go.  Proc.,  f  246,  anbda.  1  and  2. 

ISSKO.    "When    action   may   be   severed,   If   lasnes    of   inur 
lasaea  of  fact  presented. 

Where  an  issue  of  law  and  an  issue  of  fact  arise,  with  respect 

"different  causes  of  action,  set  forth  in  the  complaint,  and  tinal 

ent  can  be  taken,  with  respect  to  one  or  more  of  the  causes 

action,   without  prejudice  to  either  party  in  raaintainiiig  the 

"iOn,  or  a  defence  or  counterclaim,  with  respect  to  the  other 

of  action,  or  in  the  recovery  of  final  judgment  upon  the 

le  issue,  the  court  may,  in  its  discretion,  and  at  any  stage  of 

action,  direct  that  the  action   be  divided  into  two  or  more 

s,  as  the  case  requires. 

i  1221.  [Am'd,  1877.]    Jndfirment  boiv  taken,  after  trial  of 
«ea  of  laitT  and  Issneii  of  fact.  In  the  same  action. 

Where  one  or  more  issues  of  law,  and  one  or  more  issues  of 
arise  in  the  same  action,  and  all  the  issues  have  been  tried, 
1  Judgment  upon  the  whole  issue  must  bo  taken,  as  follows: 
L  Where  an  application  must  be  made  to  the  court    for  judg- 
t  upon  the  issue  last  tried,  the  application  must  be  for  judg- 
nt,  upon   the   whole   issue;    and   judgment   must   be   rendered 
fBCfordingly. 

i  2.  Where  the  action  is  triable  by  a  jury,  and  the  issue  last 
i tried  is  tried  at  a  term  of  the  court,  the  application  for  judg- 
■wnt,  upon  the  whole  issue,  may  be  entertained,  in  the  discretion 
of  the  court,  at  that  term  and  with  or  without  notice;  if  not  s* 
entertained,  it  must  be  heard  as  a  motion. 

817 


H  1222-26  ENTERING  JUDGMENT.  c.  11, 1. 1, 

3.  Where  the  issue  last  tried  is  tried  before  a  referee,  hii 
port  must  award  the  proper  judgment  upon  the  whole  isstrep 
less  otherwise  prescribed  in  the  order  of  reference. 


§    1222.    [Am'd,    1879.]     Final  Judgment,    how    tak« 
iaane  of  laur  only. 

Final  judgment  upon  an  issue  of  law,  where  no  issue  otH 
remains  to  be  tried,  and  final  judgment  has  not  been  directt^ 
prescribed  in  section  ten  hundred  and  twenty-one  of  this  act*  I 
be  entered  upon  application  to  the  court  or  by  the  clerk  U| 
action  specified  in  section  four  hundred  and  twenty  of  this  hi 
Co.  Proc.,  part  of  i  360.  am'd. 

f  1223.  [Am^d,  1877.]  Proeeedlnir«  upon  applleatflon  m» 
the  laat  tTro  aecttons.  •j 

Upon  an  application,  by  either  party,  to  the  court,  for  1 
Jndgment,  after  the  t'ecision  of  an  issue  of  law,  as  preacribUl 
the  last  two  sections,  the  court  has  the  powers  specified  int 
tion  1215  of  this  act.  upon  an  application  for  judgment  by< 
plaintiff.  Where  final  judgment  may  be  awarded  in  a  ref«i 
report,  as  prescribed  in  section  twelv?  hundred  and  twent|ii 
of  this  act,  the  referee  may  make  a  computation,  or  an  mM 
ment,  or  take  an  account,  or  proof  of  a  fact,  for  the  purpoil 
enabling  him  to  award  the  proper  judgment,  or  enabling  the  f» 
to  carry  it  into  effect;  and  he  may  ascertain  and  fix  the  dam^ 
as  a  jury  may  do,  upon  the  execution  of  a  writ  of  inquiry. 

Id. 

(  1224.  [Am*d,  189S.]  Id.;  upon  Interloentorr  tn&^wm 
etc.,  alHrnted  at  a  ternT  of  the  appellate  diviiit«»M  9it\ 
vupreme  cornet.  I 

When  an  order  or  judgment  is  wholly  or  partly  affirmed  n 
an  appeal  to  the  appellate  division  of  the  supreme  court,  a«| 
ibsue  of  fact  remains  to  be  tried,  the  appellate  dirision  mttf 
its  discretion,  render  final  judgment,  uiUess  it  permits  tte, 
pellant  to  amend  or  plead  over.  j 

I .  li»s,  ch.  946.  I 

I 

S  1225.  JudRuient  after  'trial  by  Jury  of  upeolfte  4ine«ti 
of  fact.  } 

In  an  action  triable  by  the  court,  where  one  or  more  spd 
questions  of  fact,  arising  upon  the  issues,  have  been  tried  |j 
jury,  ju<lgment  may  be  taken,  upon  the  application  of  en 
party,  as  follows: 

1.  If  all  the  issues  of  fact  in  the  action  are  dett^rmincd  byj 
findings  of  lihc  jury,  or  the  remaining  issues  of  fact  have  I 
determined  by  the  decision  of  the  court,  or  the  report  of  ft  ; 
eree,  an  application  for  judgment,  upon  the  whole  Issue.  ma| 
made  as  upon  a  motion. 

2.  If  one  or  more  issues  of  fact  remain  to  be  tried,  jndgri 
may  be  rendered  upon  the  whole  issue,  at  the  term  of  the  d^ 
where,  or  by  direction  of  the  referee  by  whom,  they  are  tried. 

Bee  H  970-973,  ante. 

S  1226.  Id.)  after  reference  to  determine  vpectlle  ^ 
tton«  of  fact. 

Where  a  reference  has  been  made,  to  report  upon  one  or  n 
specific  questions  of  fact,  arising  upon  the  issue,  and  the  rem 
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issiMs  have  been  tried,  jucU^ment  mui>t  be  taken,  upon  the  ap- 
"ion  of  either  party,  as  prescribed  |n  section  1221  of  this 

.ftoe..panoCi2a.un'd.    See  il  97a  and  1321,  ante. 


[ABi*d,    1895.]      Id.)    upon    motion    for    netv    trial, 
by  the  AppeU»te  diiriiitQA  of  the  unprenie  court. 

^re  a  motion  for  a  new  trial,  made  at  the  hrst  instance  at 

of  the  appellate  division  of  the  supreme  court,  is  denied, 

mi  may  be  taken,  as  if  the  motion  for  a  new  trial  had  not 

made,  after  the  expiration  of  four  days  from  the  entry  of 

;Mtler,  and  the  service,   upon  the  attorney   for  the  adverse 

>)  of  a  copy  thereof,  and  notice  of  the  entry;  but  not  before. 

cb.   9M. 

[Ant*d,  1870.]     Id.;  npon  trial  by  court  or  referee 
whole  isMue  of  fact. 

the  whole  issue  is  an  issue  of  fact,  which  was  tried  by 
?,  the  report  stands  as  a  decision  of  the  court.    Except 
it  is   otherwise   expressly   prescribed    by    law,    judgment 
such  a  report,  or  upon  the  decision  of  the  court,  upon  the 
the  whole  issue  of  fact  without  a  jury,  may  be  entered  by 
rk,  as  directed  therein,  upon  filing  the  decision  or  report. 
\ftoe-,  parU  of  II  267  and  223,  am'd. 


h  In  matrimonial  eauseii,  Jndffment  can  be  rendered 
hy  the  court. 

IB  action  to  annal  a  marriage,  or  for  a  divorce  or  separation, 
■ait  cannot  be  taken,  of  course,  upon  a  referee's  report,  as 
bT>«1  in  the  last  section,  or  where  the  reference  was  made, 
Jribed  in  section  1215  of  this  act.  Where  a  reference  is 
in  8uch  an  action,  the  testimony,  and  the  other  proceedings 
ithe  reference,  must  be  certified  to  the  court,  by  the  referee, 
fcis  report;  and  judgment  must  be  rendered  by  the  court. 

>.  [Am'd,    1877.]     Pinal   Judgment   upon   decision   or 
airardlnK  interlocutory  Judflrment,  etc. 

ji  case,  not  provided  for  in  the  foregoing  sections  of  this 

'p,  where  the  decision,  upon  a  trial  by  the  court,  without  a 

or  the  report,  upon  the  trial  by  a  referee,  directs  an  iuter- 

jodgment  to  be  entered,  and  the  party  afterwards  be- 

entitied  to  a  final  judgment,  an  application  for  the  latter 

[be  made,  as  npon  a  motion.    And  where  a  judgment  requires 

rintment  of  a  referee,  to  do  any  act  thereunder,  the  ref- 
[i&nst  be  appointed  by  tne  judgment,  or  by  the  court,  upon 

except  as  otherwise  prescribed  in  the  next  section. 

Kl.  Id.;   bo'w    Unal   Judflrment   entered   and   settled   in 


an  action  triable  by  the  court,  an  interlocutory  judgment, 
upon  a  default  in  appearing  or  pleading,  or  pursuant  to 
iKction  contained  in  a  decision  or  report,  may  state  the  sub- 
oC  the  final  judgment,  to  which  the  party  will  be  entitled. 
ij  also  direct,  that  the  final  judgment  be  settled  by  a  judge, 
Kftree.  In  that  case,  final  judgment  shall  not  be  entered, 
a  settlement  thereof,  subscribed  by  the  judge  or  referee,  is 
Where  an  interlocutory  judgment  awards  costs,  they  may 
generally,   without  specifying  the  amount  thereof. 
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Where  the  final  judgment  is  directed  to  be  settled,  and  the  coll 
have  not  been  taxed  when  the  settlement  thereof  is  filed,  a  bitti 
for  the  amount  of  the  costs  must  be  left  in  the  settlement;  «i 
the  costs  must  be  taxed,  and  the  blank  filled  up  accordingly,  I 
the  clerk,  when  the  final  judgment  is  entered. 

f  1232.  Interlocutor}^  reference  or  Inquisition  j  Ito^r  9i 
viewed. 

Where  a  reference,  or  writ  of  inquiry,  directed  as  prescribe 
in  section  1015,  or  section  1215  of  this  act,  has  been  execuUA 
either  party  may  apply  for  an  order,  directing  a  new  hearing,  or 
new  writ  of  inquiry,  upon  proof,  by  affidavit,  that  error  was  aa 
mitted,  to  his  prejudice,  upon  the  hearing,  or  in  the  report,  i 
upon  the  execution  of  the  writ,  or  in  the  inquisition.  In  a  prop 
case,  the  application  may  be  granted,  after  judgment  has  b^ 
entered.  In  that  case,  the  judgment  may  be  set  aside,  either  till 
or  after  the  new  hearing,  or  the  execution  of  the  new  writ/l 
justice  requires. 

§  1233.  Motion  for  Judgement  upon  a  iipeMal  verAlcl.  H 

A  motion  for  judgment,  upon  a  special  verdict,  may   be  mfl 
by  either  party;  and  must,  in  the  first  instance,  be  heard  and  d 
cided,  at  a  term  held  by  one  judge. 
Co.  Proc.,  part  of  i  265.    See  I  1189,  ante.  I 

§  1234.  [Am'd,  1M&5.]  Id.|  upon  verdict  subject  to  0]»iMl4 
of  court. 

A  motion  for  judgment,  upon  a  verdict  subject  to  the  opinkmi 

the  court,  may  be  made  by  either  party;  and  must  be  heard  wi 

decided  at  a  term  of  the  appellate  division  of  the  supreme  eoniv 

Id.   See  i  1185,  ante.    L.  18?5,  ch.  046.  ~ 


i 


S    1236.    Intercut    on    verdict,    etc.,   to   be   Included    li 
oovery. 

Where  final  judgment  is  rendered  for  a  sum  of  money,  awaidl 
by  a  verdict,  report,  or  decision,  interest  upon  the  sum  awar« 
from  the  time  when  the  verdict  was  rendered,  or  the  reportv 
decision  was  made,  to  the  time  of  entering  judgment,  mnstj 
computed  by  the  clerk,  added  to  the  sum  awarded,  and  inclai 
in  the  amount  of  the  judgment.  ' 

Id..  I  sio,  ara'd 

I  1236.  [Am*d,  1807.]      Kntry  of  Judgment. 

Every  interlocutory  judgment  or  final  judgment  shall  be  8l0l 
by  the  clerk  and  filed  in  his  ofll(*e,  and  such  signing  and  S| 
shiUl  constitute  the  entry  of  the  judgment.  The  clerk  shall,  i 
addition  to  the  docket-books  required  to  be  kept  by  law,  keefi 
book,  styled  the '"  judgment-book,"  in  which  he  shall  record  i 
judgments  entered  in  his  office. 

L.  1997,  ch.  188,    In  effect  April  6,  18£»7.    See  L.  1897.  ch.  187. 

S  1237.  [Am'd,  1879.]  Jndfrmcnt-roll  to  be  fllea;  of  w^k 
It  connlMtfi. 

The  clerk,  upon  entering  fiunl  judgment,  must  immediately  f 
the  judgment-roll,  which  must  consist,  except  where  spcK^ial  in 
vision  is  otherwise  mnde  by  Inw,  of  the  following  paper^i:  the  nM 
mons;  the  pleadings,  or  copies  thereof;  the  final  judgment.  M 
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pte  interlocutory  judgment,  if  any,  or  copies  thereof;  and  each 

Eper  on  file,  or  a  copy  thereof,  and  a  copy  of  each  order,  which 
any  wa^  involves  the  merits,  or  necessarily  affects  the  judg- 
mt.  If  judgment  is  taken  by  default,  the  judgment-roll  must 
lla)  contain  the  papers  required  to  be  filed,  upon  so  taking  judg- 
^nt,  or  upon  making'  application  therefor;  together  with  any 
ifcport,  decision  or  writ  of  inquiry,  and  return  thereto.  If  judg- 
pent  is  taken  after  u  trial,  the  judgment-roll  must  contain  the 

rdict,  report,  or  decision;  each  offer,  if  any,  made  as  prescribed 
this  act,  and  the  exceptions  or*case  then  on  file. 

Cb.  Fnc,  I  281.  8ubd«.  1  and  2.  anrd.    St'e  f  1717. 

1 1238.  Id.;  by  -vrhom  prepared. 

^The  jndgment-roll  must  be  prepared,  and  furnished  to  the  clerk, 
ythe  attorney,  for  the  party,  at  whose  instance  the  final  judg- 
fet  is  entered;  except  that  the  clerk  must  attach  thereto  the 
pwsary  original  papers,  on  file.  But  the  clerk  may,  at  his 
ptioD,  make  up  the  entire  judgmont-roll. 
PBtuUtat«  for  Introiiuctory  part  of  C  >.  Proc  ,  S  281 . 

ttl239.  Time  of  flltng-  Judflrnient-roll  to  be  noted. 

NPhe  clerk  must  make  a  minute,  upon  the  back  of  each  judgment- 
p»  filed  in  his  office,  of  the  time  of  filing  it,  specifying  the  year, 
looth,  day,  hour,  and  miunte.  A  proceeding  to  enforce  or  collect 
[final  judgment,  cannot  be  taken,  until  the  judgment-roll  is  filed. 

1 1240.  'Wben  a  Judarment  mny  be  enforced  by  exeentlon. 

^  either  of  the  following  cases,  a  final  judgment  may  be  en- 

(jpced  by  execution: 

I.  Where  it  is  for  a  sum  of  money,  in  favor  of  either  party;  or 

nets  the  payment  of  a  sum  of  money. 

X  Where  it  is  in  favor  of  the  plaintiff,  in  an  action  of  ejectment, 

Mor  dower. 

1^  In  an  action  to  recover  a  chattel,  where  it  awards  a  chattel 

I  either  party. 

pteticute  for  Co.  Proo.,  part  of  I  289.  Sec  §  13H4,  iK>st. 

1 1241.  IVben  a  Judflrnkent  may  be  enforced  by  pnnlvb- 
nt  for  disobeying  It. 

[In  either  of  the  following  cases,  a  judgment  may  be  enforced, 

serving  a  certified  copy  thereof,  upon  the  party  against  whom 

i»  rendered,  or  the  officer  or  person,  who  is  required  thereby, 

law,  to  obey  it;  and,  if  he  refuses  or  wilfully  neglects  to 

it.  by  punishing  him  for  a  contempt  of  the  court: 

Where  the  judgnaent  is  final,  and  cannot  be  enforced  by  exe- 

1,  as  preBcribed  in  the  last  section. 

Where  the  judgment  is  final,  and  part  of  it  cannot  be  en- 
by  execution,  as  prescribed  in  the  last  section:  in  which 
•*.  the  part  or  parts,  which  cannot  be  so  enforced,  may  be  en- 
frced  as  prescribed  in  this  section. 

3.  Where  the  judgment  is  interlocutory,  and  requires  a  party 
Mo.  or  to  refrain  from  doing,  an  act,  except  in  a  case  specified 
I  the  next  subdivision. 

4.  Where  the  judgment  requires  the  payment  of  money  into 
tert,  or  to  an  officer  of  the  court;  except  where  the  money  is  due 
foa  a  contract,  express  or  implied,  or  as  damages  for  non-per- 
innaiice  of  a  contract.    In  a  case  specified  in  this  subdivision,  if 
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the  judgment  is  final,  it  may  be  enforced,  as  prescribed    in  t 
section,  either  simultaneously  with,  or  before  or  after  the  lamm 
of  an  execution  thereupon,  as  the  court  directs. 
SubetUute  for  Ca  Proc..  part  of  I3bfl.    See  6  2555,  port. 

ft  1242.    [Am'd,     1H77,     IttOS.]    Real     property;     tow      mm, 
effect   of   conveyance. 

Except  whero  special  provision  is  otherwise  made  by  law,  i 
property  adjudged  to  be  Hold,  must  be  sold  in  the  ^"^^^Jj";^ 
t  is  situated  by  the  sheriff  of  the  county,  or  by  a   referee, 
pointed  by  the  court  for  that  puriwse    who  niUHt  exeonto  a  i 
vcvaiice  to  the  purchaser.    If  such  ren  I  property  is  situatodpa 
in 'one  county  nnd  pnrtly  in  another  and  is  so  circums-taiix^  \ 
n  sale  of  the  whole  will   be  most  beneficial   to  the  parties, 
court  rendering;  judgment  may  c^jroet  in  whuh  county  tho^ 
of  such  real  property  shall  be  sold.    The  conveyance  is  effect 
to  pass  the  rijjht,  title,  or  interest  of  a  party  adjudpetl  to  bej 
but  nothing  contained  in  this  section  shall  be  deemed  to   re^ 
or  modify  the  i)rovisions  of  any  law  specially  rejrulatinptlie  » 
of  real  property  under  a  judgment  or  decree  of  any  court,   in 
particular  county  of  the  state. 

c:o.   Proc..  last  Ki'ntomo  but  one.  of  S  287;  L.  1902,  cb.  138.    In  ^e«t  i 
1.    1902. 

8  1243.  [Ani'd,  1877.]     Secnrlty  npon  sale  Ijy  refer««-. 

Where  a  referee  is  appointed  by  the  court,  to  sell  real  Prop< 
the^  court  may  provide  for  his  giving. such  security,  as  tlie  i^ 
delma  jus^  for  the  proper  application  of  the  money  rec« 
nnon  the  sale*  or  for  the  payment  thereof  by  the  ptirc^ 
dfrJitly  to  the  person  or  persons  entitled  thereto,  or-theif 
tomeys. 


t  1244.  [Am'd.  18T0.]    Conveyance  to  rtate  nnme  »*  I 

A  conveyance  of  property,  sold  by  virtue  "I  »»  e^ecaUflJ 
8oM  pursuant  to  a  judBment.  which  specifies  t^e  partiCBlar  g 
or  oarties.  whose  right,  title  or  interest  is  directed  to  l>e  1 
musT^stinctly  state.^n'  the  8™ >«tmK  clause  thereof  wh«*J 
title,  or  interest  was  sold,  and  is  conveyed,  J>"\®"J.  J",?S3 
that  Clause,  any  of  the  other  parties  to  the  "f""":  o.^^^""""^ 


irehaser  is  n,^t  bound  to^aVcfpt  "the  conveyance  and^thej 
executine  it  is  liable  for  the  damages,  which  the  purcHaaer 
taUia  by  the  omission,  whether  he  accepts  or  refuse,  to  acc«| 
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I  article:  third. 

htkditiQ  a  judgment;  effect  thereof y  as  a  lien  upoH  real  property; 
nupending  and  discharging  the  lien ;  aatUfaction  atui  assign- 
went  of  a  Judgment, 

12&.  Certain  clerks  to  keep  docket-books. 

12M.  Id.;  to  docket  jadffmeots. 

1247.  Filing  trauftctlpis,  and  docketing  judgments  thereon. 

VtiH.  Fatally   for   clerk's   neglect.   ; 

1249.  Dockets  to  be  public. 

ISBO.  jDdgment  not  to  be  a  lien  ontU  docketed. 

ISl.  Real  property     bound  for  ten  years  by  a  judgment  thus  docketed. 

UB2.  Real  property  may  be  levied  upon  after  ten  years. 

12S3.  Land   held   under   contract  not   bound  l)y  judgment. 

UM.  Preference  of  mortgages  for  porcbase  money. 

JW.  Certain  time  not  to  be  Included  in  the  ten  yeat%. 

1196.  Ckmrt  may  order  ilen  of  judgment  to  be  suspended  upon  appeai, 

1357.  From  what  time  order  suspends   the  lien. 

188.  How  Hen  suspended  In  any  other  county. 

IMl  Wben  and  how  Hen  restored. 

UBO.  Docket  of  judgment,   how  cancelled^ 

USl.  Satisfaction -piece  to  be  giyen  on  payment  of  Judgment. 

1282.  Assignor   must  acknowledge  asslgnrntnt. 

12S3.  Assignee  who  is  a   receiver,  etc..   may  file   notice. 

1284..  Entry   In   docket,   upon  return  of  execution   satisfied. 

1285.  Id.;  where  execution  returno<l  unsatisfied. 

1261  Sheriff   to   give   copy   of   satisfied   execution;   clerk  to  enter  satl*« 

faction. 
1V7.  Docket;    when  to  be  discharged  and  cancelled. 
12BB.  Discharge  of  a  judgment  against  a  bankrupt. 
3289.  Posrer  of  courts  respecting  docket. 

1270.  Clerk  to  file  and  note  assignment  of  judgment. 

1271.  [Repealed.} 

1272.  To  what   Judgments   and  executions  this  article  applies. 

1M6.  [Avi*dy    189S.]    Certain    clerks    to    keep    docket- 
county  clerk,  and  the  clerk  of  the  city  court  of  the  city  of 
-York,   must    keep   one   or   more    books,    ruled    in    columns, 
renient  for  making  the  entries,  prescribed  in  the  next  section : 
JWhich  be  must  docket,  in  its  rej?ular  order  and  according  to 
priority,  each  judgment,  which  he  is  required  by  this  article 
[docket.    The  expense  of  procuring  a  new  book,  when  neces- 
r,  is  a  county  charge. 

UK.   ch.   946. 

1240.  Id.$  to   docket  Judcmenta. 

^ch  clerk,  siwcified  in  the  last  section,  must,  when  he  files  a 
ii|mpnt-roU,  upon  a  judgment,  rendered  in  a  court  of  which  he 
'derk,  docket  the  judgment,  by  entering,  in  the  proper  docket- 
"t,  the  following  particulars,  under  the  initial  letter  of  the 
lame  of  the  judgment  debtor,  in  its  alphabetical  order: 
1  The  name,  at  length,  of  the  judgment  debtor;  and  nlso  his 
iridence,  title,  and  trade  or  profession,  if  any  of  them  are  stated 
•  the  judgment. 

2.  The  name  of  the  party,  in  whose  favor  the  judgment  wns 
todered. 
8.  The  gnm,  recovered  or  directed  to  be  pnid,  in  fieures. 

4.  The  day,    hour,    and   minute,   when    the  judgment-roll   was 
IM. 

5.  The  day,  hour,  and  minute,  when  the  judgment  was  docketed 
K  hii  office. 
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6.  The  court  iu  which  the  judgment  was  rendered^  aud,  1 
was  reudered  in  the  supreme  court,  the  couuty  where  the  ji 
ment-roll  is  tiled. 

7.  The   name  of   the   attorney   for   the  party   recovering 
judgment. 

If  there  are  two  or  more  judgment  debtors,  those  entries  i 
be  repeated,  under  the  initial  letter  of  the  surname  of  each. 
2  R.  S.  361,  S  13  (2  Edm.  373),   remodelled  and  am'd. 

g  1247.  Flllaff  transcript*,  and  doeketlns  Ju^iraai 
tbereon. 

A  clerk,  with  whom  a  judgment-roll  is  filed,  upon  a  judgii 
docketed  as  prescribed  in  the  last  section,  must  fumisn,  to 
person  applying  therefor,  and  paying  the  fees  allowed  by  law. 
or  more  transcripts  of  the  docket  of  the  judgment,  atte8te4 
his  signature.  A  county  clerk  to  whom  such  a  transcript  is  i 
sented,  must,  upon  payment  of  his  fees  therefor,  immediately 
it,  and  docket  the  judgment,  as  prescribed  in  the  last  aectiofl 
the  appropriate  docket-book,  kept  in  his  office. 
L.  1840,  ch.  486,  S  26  (4  Edm.  682),  am'd. 

f  1248.  Penalty  for  derk'n  neirleet. 

A  clerk  who  omitF,  as  soon  as  practicable,  to  docket  a  iudgfl 
required  to  be  docketed,  or  to  furnish  a  transcript  of  a  jud^ni 
so  docketed  in  his  office,  as  prescribed  in  the  last  two  seed 
forfeits,  to  the  person  aggrieved,  two  hundred  and  fifty  doUaa 
addition  to  the  damages  sustained  by  reason  of  the  omiasion. 

2  R.   S.  362,   I  20  (2  Edm.  374). 

f   1248.  Dockets    to   be    pvbllc. 

A  docket-book,  kept  by  a  clerk,  must  be  kept  open,  durinir 
business  hours  fixed  by  law,  for  search  and  examination  by  ) 
person. 

Id.,  fi  10. 

f  12IM>.  Jndirment  not  to  be  a  lien  nntil  docketed. 

A  judgment,  required  to  be  docketed,  as  prescribed  in  this 
tide,  neither  afTccts  real  property  or  chattels  real,  nor  is  entl 
to  n  pn  foronce,  until  the  judgment-roll  is  filed,  and  the  iud^n 
docketed. 
Id.,  §   12,   am'd. 

§  1251.   [Ani*d,  lfN)A  190S.1     Rent  property  bound  for  1 
yearn   by   a  indarment   thna   docketed;  Judirmenta    a 
peraona  Baed   by  a   tlctltlonn    name. 

Except  as  otherwi.Ke  specially  prescrilied  by  law,  and 
also  as  in  this  Kection  below  provided,  a  judgment,  hereal 
rendered,  which  is  docketed  in  a  county  clerk  s  office,  as  | 
scribed  in  this  article,  binds,  and  is  a  charge  upon,  for  ten  y« 
after  filing  the  judgnunt  roll,  and  no  longer,  the  real  propa 
and  chattels  real,  in  that  county,  which  the  judgment  debtor  I 
at  the  time  of  so  docketing  it.  or  which  he  accjuires  at  any  t| 
afterwards,  and  within  the  ten  years.  Provided  however  t 
no  judgment  .Mhall  be  a  charge  upon  or  bind  the  real  propc 
of  any  person  unless  and  until  he  be  designated  by  his  uam^ 
a  docket  of  such  judgment  in  the  office  of  the  clerk  in  the  cov 
where  such  property  is.  Tpon  such  notice  to  a  judgment  deb 
as  the  court  may  direct  the  supreme  court  may  order  that  4 
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Ddfment  heretofore  or  hereafter  rendered  therein  against  such 
iebtor  be  ameuded  so  as  to  designate  such  debtor  by  his  name 
■d  that  the  clerk  of  the  county  in  which  the  judgment  roll  is 
led  redocket  such  judgment  as  so  amended;  and  from  the  time 
^  such  redocket  during  the  remainder  of  ten  years  from  the  fil- 
tf  of  the  juiigment  roll,  siich  judgment  shall  bind  and  be  a 
JArge  upoti  the  real  property  and  chattels  real  in  that  county 
(luch  such  judgment  debtor  may  have  at  the  time  of  such  re- 
Let  or  may  thereafter  within  said  ten  j'ears  acquire,  and  a 
Lscript  of  such  new  docket  may  be  tiled  and  docketed  in  the 
ce  of  the  clerk  of  any  other  county  in  the  stale  in  like  manner 
"  with  like  eflFect  as  a  transcript  of  an  original  docket  may  be 
Upon  such  notice  to  a  judgment  debtor  as  the  court  may 
any  court  other  than  the  supreme  court  may  order  that, 
judgment  heretofore  or  hereafter  rendered  therein  against 
debtor  and  any  docket  thereof  in  such  court  be  amended  so 
[f»  desigfiate  such  debtor  by  his  name,  and  at  any  time  after 
amendment  shall  have  been  made  a  transcript  of  the  docket 
[fliu'h  judgment  as  so  amended  may  be  filed  and  docketed  in 
office  of  the  clerk  of  any  county  in  this  state  in  like  manner 
with  like  eEfect  as  a  transcript  of  an  original  docket  maj' 
ifed. 

ADd  ii<>xt  scKTtlon  arc  substltatefl  for  2  R.  8.  368,  S§  3  and  4;  L.  1840, 
Lft6.  {  25:  and  Co.  Proc,  part  of  S  282;  L.  1902,  ch.  318;  L.  1005,  ch.  432. 
"  ^t  May    16.    IOCS. 

1252.  Real    property    may    be    levied    upon    after    ten. 

len  ten  years  after  filing  the  judgment-roll  have  expired,  real 
iTty  or  a  chattel  real,   which  the  judgment  debtor,  or  real 
terty  which  a  person,  deriving  his  right  or  title  thereto,  as  the 
or  devisee  of  the  judgment  debtor,  then  has,  in  any  county, 
be  levied  upon,  by  virtue  of  an  execution  against  property, 
to  the  sheriff  of  that  county,  uuou  a  judgment  hereafter 
lered,  by  filing,  with  the  clerk  of  tiiat  county,  a  notice,  sub- 
fihed  by  the  sheriff,  describing  the  judi^nient  the  execution,  and 
proiKjrty  levied  upon;  and,  if  the  interest  levied  upon  is  that 
.an  heir  or  devisee,  specifying  that  fact,  and  the  name  of  the 
or  derisee.     The  notice  must  be  recorded  and  indexed  by  the 
fk,  as  a  notice  of  the  pendency  of  an  action.     For  that  purpose, 
judgment  debtor,  or  his  heir,  or  devisee,  named  in  the  notice. 
rarded  as  a  party  to  an  action.     The  judgnu  iit  binds,  and  be- 
a  charge  upon,  the  right  and  title  thus  levied  upon,  of  the 
lent  debtor,  or  of  his  heir  or  devisee,  as  the  case  may  be. 
from  the  time  of  recording  and  indexing  the  notii-e,  and  until 
fxecution  is  set  aside,  or  returned. 

1253.    liand   liold   under  contract    not   bonnd   by  Jadg'- 
kt. 

le  interest  of  a  person,  holding  a  contract  for  the  purchase 
jeal  property,  is  not  bound  by  tlie  docketing  of  a  judgment; 
cannot  he  levied  upon  or  sold,  by  virtue  of  jin  execution,  is- 
upon  a  judgment. 

3.  744,  flret  paragraph  of  §  4  d  Eilm.  nnr,).    Seo  §§  (Ur>,  1370.  1874. 

I1SS4.  Preference  of  niortfi:nB:c«i  for  pnrchnwc-moncy. 

[^  here  real  property  is  sold  and  conveyed,  and,  at  the  same 
Be*  a  mortgasTO  theroupon  is  given  by  the  purchnser,  to  secure 
|e  payment  of  the  whole  or  a  part  of  the  purchast^-money,  the 
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lien  of  the  mortgage,  upon  that  real  property,  is  superior  to 
lien  of  a  previous  judgment  against  the  purchaser. 

1  B.  S.  749,  5  5  (1  Edm.   700),  amd. 

f   1265.    Certain  time  not  to  be  included  in  the  ten  yei 

The  time,  during  which  a  judgment  creditor  is  stayed,  by 
injunction  or  other  order,  or  by  the  operation  of  an  appeal,  or 
express  provision  of  law,  from  enforcing  a  judgment,  is  not] 
part  of  the  ten  years,  to  which  the  lien  of  a  judgment  is  limit 
by  this  article.     But  this  section  does  not  extend  the  time  of 
lien,  as  against  a  purchaser,  creditor,  or  mortgagee  in  irood  fi 
Co.  Proc,  second  sentence  of  §  282,  am'd. 

§  12S6.    Conrt    may    order    lien    of   Judsntent    to    be    an 
pended  npon  appeal. 

Where  an  appeal  from  a  judgment  has  been  perfected,  and 
undertaking  has  been  given,  sufficient  to  entitle  the  appellantj 
a  stay  of  the  execution  of  the  judgment,  without  an  order 
that  purpoce,  the  court,  in  which  the  judgment  was  recovei 
may,  in  its  discretion  and  upon  such  terms  as  justice  requifl 
make  an  order,  upon  notice  to  the  attorney  for  the  respondil 
and  to  the  sureties  in  the  undertaking,  exempting  from  the  liea^ 
the  judgment,  as  against  judgment  creditors,  and  purchasers 
mortgagees  in  good  faith,  the  real  property  or  chattels  real, 
which  the  judgment  is  a  lien,  or  a  portion  thereof,  specific^ 
described  in  the  order.     If  all  the  property,  subject  to  the  Ir 
is  so  exempted,  the  order  must  direct  the  clerk,  in  whose  of 
the  judgment-roll  is  filed,  to  make  an  entry,  on  the  docket  of 
judgment,  in  each  place  where  it  appears  in  the  docket-book, 
stantially  as  follows:  '*  Lion  suspended  upon  appeal.     See  oi 
entered  ";  adding  the  proper  date.      If  a  portion  only  is  exempt 
the  order  must  direct  the  clerk  to  make,  in  like  manner,  an  eat 
substantially  as  follows:  "  Lien  partially  suspended  npon  api 
See  order  entered*';  adding  the  proper  date.     The  clerk  mi 
when  he  files  the  motion  papers,  and  enters  the  order,  make 
entry  or  entries  in  the  docket-book,  as  required  by  the  order. 

Substitute  for  Co.  Proc,  part  of  §  282. 

f   1267.    From  ^rhat  time  order  uniipendii  tbe   lien. 

Where  an  order  is  made,  as  prescribe*!  in  the  last  section,  by 
supreme  court  or  by  a  county  court,  it  operates  as  a  suspensionj 
the  lien  upon  property  situated  in  the  county,  where  the  jr* 
ment-roll  is  filed,  from  the  time  when  the  order  is  entered, 
the  proper  entry  made  in  the  docket-book.     If  the  property 
empted  is  situated  in  another  county,  or  if  the  order  was  lu 
by  a  court,  other  than  the  supreme  court  or  a  county  court: 
order  operates  as  a  suspension,  from  the  time,  when  the  pr 
entry  is  made  in  the  docket-book,  kept  by  the  clerk  of  that  coi 
as  prescribed  in  the  next  section. 
Id. 

f  1258.    How  lien  nuHpended  in  any  other  county. 

The  clerk,   with  whom   the  order  is  entered,  must,   upon  | 
ment  of  his  fees  therefor,  furnish  to  the  party  who  obtaineij 
order,  one  or  more  transcripts,  attested  by  his  signature,  of 
docket    of    the    judgment,    including    the   entry    made    uiwn 
docket.    A  county  clerk,  in  whose  oftice  the  judgment  is  df»ckel 
must,   upon  payment  of  his  fees  therefor,  immediately  fil^  ^ 
a  transcript;  and  make  an  entry  upon  the  docket  of  the  jttdgm< 
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I  eftch  place  where  it  appears  in  his  docket-book,  substantially 
p  follows:  "  Lien  suspended  ",  or,  "  Lien  partially  suspended  ", 
pcording  to  the  entry  upon  the  original  docket,  and  also,  **  See 
bnscript  filed  " ;  adding  the  proper  date. 

12S8.    Wli^n  And  liow  lien  restored. 

[At  any  time  after  a  judgment,  which  has  ceased  to  be  a  lien, 
prewribed  in  the  last  three  sections,  is  affirmed,  or  the  appeal 
from   is    dismissed,    the   lien   thereof   may    be   restorea,    as 
)ws: 
The  clerk,   in  whose  office  the  judgment  of   affirmance,  or 
order   dismissing    the   appeal,    is    entered,    must,    upon    the 
it  of  the  judgment  creditor,   docket   the   judgment   anew, 
was  originally  docketed,  but  in  the  order  of  priority  of  th^i 
|r  docket;  and  he  must  write,  upon  the  new  docket,  the  words. 
'm  restored  by  redocket";  addmg  the  date  of  redocketing. 
A  transcript   of  the   new   docker  must  be   furnished   to   a 
tty  clerk,   in  whose  office  an  entry  of  the  suspension  of  the 
has  b€en  made,  as  prescribed  in  the  last  two  sections;  and 
ipon  the  jtfd^ent  must  be  do^-keted  by  him  anew,  in  the 
of  the  priority  of  the  new  docket.     The  clerk  who  so  re- 
lets the  jadgrment,  must  make  an  entry  upon  the  new  docket, 
Lntiallr  as  follows:     **  Lien  restored  by  redocket.     See  tran- 
filed    ;  adding  the  date  of  redocketing  in  his  county, 
lien  of  the  judgment  is  thereupon  restored,  for  the  unex- 
period  thereof,  as  if  the  order  had  not  been  made;  but  with 
effect  only,   as  against  judgment  creditors,  purchasers,  and 
tgagees   in   c^ood   faith,   as  if  the   judgment  had   then   been 
docketed. 

11260.  [An'dy  1899.]  Docket  of  Indffmenty  how  cAneelled. 

le  docket  of  a  judgment  must  be  cancelled  and  discharged 
Jbe  clerk,  in  whose  office  the  judgment-roll  is  filed,  upon  filing 
him  a  satisfaction-piece,  describing  the  judgment,  and  exv- 
I  as  follows: 

[Am'd,  1S99.]  Except  as  otherwise  prescribed  in  the  next 
irision,  the  satisfaction  piece  must  be  executed  by  the  party 
[vhofle  faTor  the  ^'udgment  was  rendered,  or  his  executor  or 
istrator;  or,  if  it  is  made  within  two  years  after  the  entry 
Igment,   or  after  the  entry  of  final  judgment  or  order  of 
ince,  by  the  attorney  of  record  of  the  party.     But  where 
lanthority  of  the  attorney  has  been  revoked,  a  satisfaction  by 
not  conclusive,  against  the  person  entitled  to  enforce  th*; 
»nt,  in  respect  to  a  person,  who  had  actual  notice  of  thi 
itioD,  before  a  payment  on  the  judgment  was  made,  or  d 
ise  of  property  bound  thereby  was  effected, 
f  an  assignment  of  the  judgment,  executed  by  the  parlv 
'»hose  favor  it  was  rendered,  or  his  executor  or  administratof 
been  filed  in  the  clerk's  office  the  satisfaction-piece  must  be 
rated  by  the  person,  who  appears,  from  the  assignment,   or 
the  last   of  the  subsequent  assignments,   if  any,   so  filed, 
iag  a  continuous  chain  of  title,  to  be  the  owner  of  the  jud^- 
rt:  or  by  his  executor  or  administrator. 

•  If  the  satisfaction-piece  is  executed  by  an  attorney  in  fact, 
behalf  of  a  person  authorized  to  execute  it,  other  than  th* 
wney  of  record,  an  instrument,  containing  a  power  to  «»c- 
iwledge  the  satisfaction,  must  be  filed  with  the  satlsfacUoa- 
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piece,,  unless  it  has  been  recorded,  in  the  proper  book  for  recorl 
lug  deeds,  in  that  or  another  county;  in  which  case,  the  sat& 
faction-piece  must  refer  to  the  record,  and  the  clerk  maj,  li 
his  own  indemnity,  require  evidence  of  a  record  remalninic  I 
another  office. 

The  execution  of  each  satisfaction-piece  or  power  of  attorot; 
must  be  acknow^Iedged,  before  the  clerk,  or  his  deputy,  aiM 
certified  by  him  thereupon;  or  it  must  be  acknowledged  or  prore4 
and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  tM 
county  where  it  is  filed.  ] 

2  R.  8.  863.  H  22.  23  and  24  (2  Edm.  876),  and  U  1834,  ch.  262,  |i  1*  >  «ni^ 

(4  Edm.  622);  L.  1899.  ch.  06.    In  effect  Sept.  1,  1800. 

9  1201.    Satlaf action-piece    to    be    irtven    on    pnynaent 
Jvdarment. 

The  person,  entitled  to  enforce  a  judgment,  must  execute, 
aicknoit-ledge  before  the  proper  office r,  a  satisfaction-piece  thei 
at  the  request  of  the  judgment  debtor,  or  of  a  person  intei 
in  the  property  bound  by  the  judgment,  upon  presentation 
satisfaction-piece,  and  payment  of  the  sum  due  upon  the  ji 
ment,  and  the  fees  allowed  by  law  for  taking  the  acknowlc 
ment  of  a  deed. 
Id.,  f  20  (2  Edm.  876),  am'd. 

8  1262.  [Ani*d,  1895.]   Aaslffnor  must  acli^noYrledffe  luis] 
n&ent. 

A  person  who  has  heretofore  executed,  or  hereafter  execul 
a  written  assignment  of  a  judgment,  owned,  by  him,  with 
acknowledging  the  execution  thereof,  before  an  officer  authori 
to  take  the  acknowledgment  of  a  deed,  must  so  acknowledge 
at  the  request  of  his  assignee,  or  of  a  subsequent  assignee  thei 
or  of  the  judgment  debtor,  upon  presentation  of  the  assignm< 
and  payment  of  the  officer  s  fees. 
L.  1806.  ch.  946. 

I  1263.  AHslsnee  TFho  la  a  receiver,  etc.,  n&ay  flle  Aott< 

A  resident  of  the  State,  or  a  person  having  an  office  within 
State,  for  the   regular  transaction  of  business,    in  person, 
becomes  the  owner  of  a  judgment,  by  virtue  of  a  general  ass 
ment   for  the   benefit  of   creditors,   or  of  an  appointment  aa 
receiver,  or  trustee  or  assignee  of  an  insolvent  debtor  or  ht 
rupt,  may  file  with  the  clerk,  in  whose  office  the  judgment-roll 
filed,  a  notice  of  the  assignment,  or  of  his  appointment,  and 
his  ownership  of  the  judgment.     The  notice  must  be  subscril 
by  him,  adding  to  his  signature  his  place  of  residence,  and  aid 
if  he  resides  without  the  State,  his  office  address.     A  notice^ 
filed    has  the   same   force   and   effect,   for  the  purposes    of 
article,  as  if  it  was  an  assignment  of  the  judgment.     .  . 

9  1264.    Kniry     In     docket,     npon     return     of     execntim 
■atifilled.  ^ 

""  Where  an  execution  is  returned,  wholly  or  partly  satisfied,  tSA 
clerk  must  make  an  entry  of  the  satisfaction,  or  partial  satiadn 
tion,  in  the  docket  of  the  judcrmcnt,  upon  which  It  was  issodj 
Thereupon  the  judgment  is  deemed  satisfied,  to  the  extent  ^ 
the  amount  returned  as  collected,  unless  the  return  is  racateil 
by  the  court. 
2  R.  S.  302.  §  26  (2  Edm.  375).  ' 
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I4.f  vrlkere  exeeutlou  returned  ana«tlafled, 

ere  aa  execution  is  returned  wholly .  unsatisfied,  the  clerk 
immediately  make,  in  the  docket   of  the  judgment,   upon 
it  was  ifssued,  an  entry  of  the  fact,  stating  the  time  when 
^xecation  was  returned. 

Sheriff  to  slve  copy  of  aatlnlled  execntloAi  elerk 
Iter  aatlafiietlon. 

Esberiff,  upon  being  paid  the  full  amount  due  upon  an  execu- 
In  his  hands,  must  immediately  indorse  thereupon  a  return 
itisfaction  thereof.  He  must  also  deliver,  to  the  person 
ig  the  payment,  upon  the  lattcr's  request,  and  payment 
ke  fees  allowed  by  law  therefor,  a  certified  copy  of  the 
|[tion,  and  of  the  return  of  satisfaction  thereupon;  which 
filed  with  the  clerk  of  the  same  county,  who  must  there- 
cancel  and  diachar^  the  docket  of  the  judgment,  as  if  the 
""int-roU  was  filed  m  his  office,  and  the  execution  was  re- 
to  him,  as  satisfied.  But  this  section  does  not  exonerate 
ieriff,  from  his  duty  to  return  the  execution,  to  the  clerk 
[whom  the  judgment-roll  is  filed. 

),  cb.  ft.  I  1   (4  Edm.  635),  am'd.    See  |  13M. 

Docket  I  wrhea  to  be  dtaeliArffed  aad  caaeelled. 

clerk  of  a  county,  with  whom  a  judgment  has  been  dock- 
nrast  cancel  and  discharge  the  docket  thereof,  upon  the 
with  him,  of  a  certificate  of  the  clerk,  with  whom  the 
mt-roll  is  filed,  showing  that  the  judgpaent  has  been  re- 
,  vacated,  or  satisfied  of  record:  or  the  certificate  of  the 
of  the  county,  with  whom  a  copy  of  an  execution,  and  of 
im  of  satisfaction  thereupon,  have  been  filed,  as  prescribed 
last  section,  showing  that  they  have  been  so  filed,  and  the 
cancelled  and  discharged  accordingly. 
ctL  6,  i  2,  ftod  L.  1844,  eta.  104,  |  5  (4  Edm.  627),  conwUdated. 

[Am'd,  1809.]  Dlacharve  of  a  JadflnMent  airalnst  a 

IRt. 

toy  time  after  one  year  has  elapsed,  since  a  bankrupt  was 

from  his  debts,  pursuant  to  the  acts  of  congress  re- 

to  bankruptcy,  he  may  apply,  upon  proof  of  his  discharge, 

court  in  which  a  judgment  was  rendered  against  him,  or 

^dered  in  a  court  not  of  record,  to  the  court  of  which  it  has 

»  a  judgment  by  docketing  it,  or  filing  a  transcript  thereof, 

order,   directing  the  judgment  to  be   cancelled   and  dis- 

of  record.     If  it  appears  upon  the  hcnring  that  he  has 

[discharged  from  the  payment  of  that  judgment,  or  the  debt 

which   such   judgment   was   recovered,   an   order   must   be 

directing   said  judgment   be  cancelled   and   discharged  of 

and  thereupon  the  clerk  of  said  court  shall  cancel  and 

iffe  the  same  by  marking  on  the  docket  thereof  that  the 

is  cancelled  and  discharged  by  order  of  the  court,   giving 

ite  of  entry  of  the  order  of  discharge.     Where  the  judgment 

I  lien  on  real  property  owned  by  the  bankrupt  prior  to  the 

he  was  adjudged  a  bankrupt,  the  lien  thereof  upon  said  real 

shall  not  be  affected  by  said  order  and  may  be  enforced, 

all  other  respects  the  judgment  shall  be  of  no  force  or 

ity,  nor  shall  the  same  be  a  lien  on  real  property  acquired 

Mm  imbsequent  to  his  discharge  in  bankruptcy.     Notice  of  th<> 

ition,  accompanied  with  copies  of  the  papers  upon  which  ft 

must  be  served  upon  the  judgment  creditor,  or  his  attor- 
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ney  of  record  \n  said  jndgment,  in  the  same  manner  as  prescribed 
in  section  seven  hundred  and  ninety-six  and  seven  hundred  and 
ninety-seven  of  the  code  of  dvil  procedure,  if  the  •  residence  or 
place  of  business  of  such  creditor,  or  his  attorney  is  tLnown,  but 
if  unknown  and  cannot  be  ascertained  after  due  diligence,  or  if 
such  creditor  is  a  non-resident  of  this  state,  and  bis  attorney  is 
dead,  removed  from,  or  cannot  be  found  within  the  State,  upon 
proof  of  said  facts  by  affidavit  a  judge  of  the  court  may  make 
an  order  that  the  notice  of  such  application  be  published  in  a 
newspaper  designated  therein  once  a  week  for  not  more  than 
three  weeks,  which  publication  shown  by  the  affidavit  of  the 
publisher  shall  be  sufficient  service  upon  such  judgment  creditor, 
of  the  application. 

L.  1S70,  cb.  52,  ain*d;  L.  1899,  cb.  602.    In  effect  Sept.  1,  1899. 

1 1269.  Power  of  court*  reapectlBff  lAookei. 

A  court  of  record  has  the  same  power  and  jurisdiction,  con-; 
ceming  the  docket  of  its  judgments,  kept  by  a  county  clerk,  whick^ 
it  has  concerning  the  docket,  kept  by  its  own  clerk.  It  may! 
direct  that  such  a  docket  be  amended;  or  that  its  judgment,  there; 
docketed,  be  docketed  nunc  pro  tunc. 

L.  1844,  ch.  104,  I  7  (4  Bdm.  638)  am'd. 


i  1270.  Clerk  to  Ale  and  note  nsalflrnment  of  Jndffnaent. 

Upon  the  presentation,  to  the  clerk  of  a  court  of  record,  of^ 
an  assignment  of  a  judgment,  entered  in  his  office,  execated  by: 
a  person  entitled  to  satisfy  the  judgment,  as  prescribed  in  sectioni 
1260  of  this  act,  and  otherwise  executed  as  prescribed  in  that^ 
section,  with  respect  to  a  satisfaction-piece,  and  npon  payments 
of  the  fees,  allowed  by  law,  for  filing  a  transcript,  and  docketinf' 
a  judgment  thereupon,  the  clerk  must  forthwith  file  the  assign*! 
ment  in  his  office,  and  make,  upon  the  docket  of  the  judgment,! 
an  entry  of  the  fact,  and  of  the  day  of  filing;  or,  if  he  keeps  a 
separate  book  for  the  entry  of  assignments  of  judgments,  as 
entry,  referring  to  the  page  of  the  boolc,  where  the  filing  of  the 
assignment  is  noted. 

t  12T1.  [Repealed,  1879.] 

fl2T2.  To  what  Jndgrmenta  and  exeentlons  this  nrtlele 
applies. 

This  article  applies  only  to  a  judgment,  wholly  or  partly  for, 
a  sum  of  money,  or  directing  the  payment  of  a  sum  of  money;! 
and  to  an  execution  issued  upon  such  a  judgment, 

82»a 
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TVTLE  U. 
Judgments  taken  without  proceM, 

i  ktfelt  1.  OoBfcMloD  of  jadgment. 

2.  8nbml«i«ii  of  n  controveiny,  upon  facts  admitted* 

ARTICIiB   FIRST. 

I 

I 

I  Cfonfemion  of  judgment, 

Iw.  1978.  Judsmeot  may  be  coafeeaed.    When  married  woman  may  ooBfawj 
1274.  Statement;   form  thereof. 
1276.  Statement  te  be  flledt  and  Jadgment  entered. 
12T6.  Jadgment-roU;  docketing  and  enforcing  the  Jadgment. 
127T.  BzecntioD,   where  the  Judgment  la  not  all  dee. 
1278.  Ooofewion  by  one  of  seTeral  J<dnt  debtors. 

I  12T3.  [Aaa'd,  1877»  189T.]     Judgrment  msiy  be  confesaed. 

A  jodgment  hy  confession  may  be  entered,  without  action, 
fitber  for  money  due  or  to  become  due,  or  to  secure  a  person 
iffftinst  contingent  liability  in  behalf  of  the  defendant,  or  both, 
»  prescribed  in  this  article.  A  married  woman  may  confess 
neh  a  judgment. 
:.CDl Proo.. im {  L.  1817.  Qh.  88.    I&effeotSept.  1, 18B7, 

I  1274.  Statementi  form  thereof. 

A  written  statement  must  be  made,  and  signed  by  the  defend* 
It,  to  the  following  effect: 

1.  It  must  state  the  sum,  for  which  judgment  may  be  entered* 
id  authorize  the  entry  of  judgment  therefor. 

2.  If  the  judgment  to  be  confessed  is  for  money  due  or  to 
Weome  due,  it  must  state  concisely  the  facts,  out  of  which  the 
»t  arose;  and  must  show,  that  the  sum  confessed  therefor  is 
jsitly  due,  or  to  become  due. 

8.  If  the  judgment  to  be  confessed  is  for  the  purpose  of  secur- 
ing the  plaintiff,  against  a  contingent  liability,  it  must  state 
foDciaely  the  facts,  constituting  the  liability;  and  must  show, 
ttAt  the  sum  confessed  therefor  does  not  exceed  the  amount 
of  the  liability. 

The  statement  must  be  verified  by  the  oath  of  the  defendant, 
to  the  effect,  that  the  matters  of  fact  therein  set  forth  are  true, 

a,  I  ass,  am*d« 

El  ISTB.  [Ana'd,  1805.]  StAtement  to  be  flled,  aad  JudST- 
Hettt  •mtered. 

At  any  time  within  three  years  after  the  statement  is  verified, 
^  may  be  filed  with  a  county  clerk,  or,  where  the  sum,  for 
which  judgment  is   confessed,   does  not  exceed   two   thousand 

'dollars,  exclusive  of  interest  from  the  time  of  making  the  state- 
Jwirt,  with  the  clerk  of  the  city  court  of  the  city  of  New- York. 
Thereupon  the  clerk  must  enter,  in  like  manner  as  a  judgment 
b  entered  in  an  action,  a  judgment  for  the  sum  confessed,  with 
coits,  which  he  must  tax,  to  the  amount  of  fifteen  dollars, 
heaides  disbursements  taxable  in  an  action.     If  the  statement 

^  filed  with  a  county  clerk,  the  judgment  must  be  entered  la 

880 


U  i3ie-78         JUDGMENT  BX  CONFBSBION.     «.  U,  t  8,  a.  3 

the  Bnpreme  court;  if  it  is  filed  with  the  clerk  of  another  ooort 
fl]>ecified  in  this  Bection,  the  jnd^ent  must  be  entered  in  tiM 
court  of  which  be  is  cleric.  But  a  judgment  shall  not  be  entered 
upon  such  a  statement,  after  the  defendant's  death. 

Oo.  Pzoc.p  i  8M,  flnt  aentence  am'd;  L.  1886,  cb.  MS. 

I  127«,  [Am'd,     1879.]    Jitdflrinen«-roll|     doelcetins     amd 
mwktoreium  tlie  JadirBteMt. 

The  cleric,  immediately  after  entering  the  Judgment,  masi 
attach  together  and  file  the  statement,  as  Termed,  and  a  con 
of  the  judgment;  which  constitute  the  judgment-roll.  The  jao^ 
ment  maj  be  docketed,  and  enforced  against  property,  in  tih| 
same  manner,  and  wHh  the  same  effect,  as  a  judj^ent  in  a^ 
action,  rendered  in  the  same  court;  and  each  provision  of  law^ 
relating  to  a  judgment  in  an  action,  and  the  proceedings  snlM 
quent  thereto,  apply  to  a  judgment  thus  taken.  ] 

Id.,  I  884,  BecoDd  and  third  aentencea  am'd.  ' 

I  1977.  Bzeemtloii  wli«re   tlie   |«dsmeMt   is  mot   all  d««f 

Where  the  debt,  for  which  the  judgment  is  rendered,  is  mil 
all  due,  execution  may  be  issued,  upon  the  Judgment,  for  tM 
collection  of  the  sum  which  has  become  due.  The^  execntioM 
must  be  in  the  form  prescribed  by  law,  for  an  execution  upon  % 
judgment  for  the  full  amount  recorered;  but  the  person,  whoag 
name  is  subscribed  to  it,  must  indorse  thereupon  a  directi4»i 
the  sheriff,  to  collect  only  the  sum  due,  stating  the  amoi 
thereof,  with  interest  thereon,  and  the  costs  of  the  judgmei 
Notwithstanding  the  issuing  and  collection  of  such  an  execnt' 
the  judgment  shall  remain,  as  security  for  the  sum  or  sums 
become  due,  after  the  execution  is  issued.  When  a  further  s 
becomes  due,  an  execution  may,  in  like  manner,  be  issued 
the  collection  thereof;  and  successlTe  executions  may  be  isa' 
as  further  sums  become  due. 
Id.,  renwliider  of  9  884. 

i  1278.  CoafesaloB    by    one    of    several    fotat   del»t<MPa. 

One  or  more  joint  debtors  msy  confess  a  judgment  for  a  jolai 
debt,  due  or  to  become  due.  Where  all  the  joint  debtors  do  nm 
unite  in  the  confession,  the  Judgment  must  be  entered  and  ^ 
forced  against  those  only  who  confessed  it;  and  it  is  not  a  bM 
to  an  action  against  all  the  joint  debtors,  upon  the  same  demand 

881 
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AliTICI^B  SKCOHD. 

8ubmi89ion  of  a  ooniroversy,  uponfaeU  €uknitt6d, 

1279.  OoDtzoTersy,    how    submitted    without    process. 
ISO.  Papers  to  be   filed:   controrer^r  thereupoQ   becomes   an   action, 
'VSL  Sabseqceot  proceedings  ngutoted. 

ITA.  CoMtro^ersy,    ho-vv    aubmltted    'vrltlioat    proceaa. 

parties  to  a  question  in  difference,  which  migrht  be  the 
of  an  action,  being  of  full  age,  maj  agree  upon  a  case, 
ing  a  statement  of  the  facts,  upon  which  the  controversy 
;  and  may  present  a  written  submission  thereof  to  a 
of  record,  which  would  have  jurisdiction  of  an  action, 
for  the  same  cause.  The  case  must  be  accompanied 
the  affidavit  of  one  of  the  parties,  to  the  effect,  that  the 
Teny  in  real;  and  that  the  submission  is  made  in  good 
for  the  purpose  of  determining  the  rights  of  the  parties, 
mbmiflsion  must  be  acknowledged  or  proved,  and  certified, 
ke  manner -aa  a  deed,  to  be  recorded  in  the  county  where 
Ifiled 


■a*CU« 

Pne..  part  of  8  372,  am*d. 


Papers    to    be    filed;    controversy    tl&erenpon    be* 
an  aetion. 

case,  submission,  and  affidavit,  must  be  filed  in  the  office 
clerk  of  the  court  to  which  the  submission  is  made.(l)  If 
ibmission  is  made  to  the  supreme  court,  they  must  be  filed 
office  of  the  county  clerk,  if  any,  specified  in  the  submis* 
t  no  county  clerk  is  so  specified,  they  may  be  filed  in  the 
of  any  county  clerk.     The  filing  is  a  presentation  of  the 

ion:  and  thenceforth  the  controversy  becomes  an  action: 
ch  provision  of  law,  relating  to  a  proceeding  in  an  action, 

to  the  subsequent  proceedings  therein  except  as  otherwise 
bed  in  the  next  sction. 

Remainder  Is  substituted  for  Go.  Proc.,  8  t74,  and  part  of  S|  873 


[Am'd,  1806y  1889.]    Snbaeanent  pvooeedinffs  ren- 

order  of  arrest,  a  temporary  injunction,  or  a  warrant  of 
lent,   cannot   be   granted   in   such    an   action;    the   costs 
are  always  in  the  discretion  of  the  court,  but  costs  can- 
taxed,  for  any  proceedings  before  notice  of  trial;  the  action 
be  tried  by  the  court,  upon  the  case  alone;  and  the  case, 
lion,  affidavit,  and  a  certified  copy  of  the  judgment,  and 
order  or  paper  necessarily  affecting  the  judgment,  con- 
» the  judgment  roll.    If  the  action  is  in  the  supreme  court 
be  tried  and  judgment  rendered  by  the  appellate  division 
'f,  and  if  in  the  city  court  of  the  city  of  New  York,   it 
be  tried  and  judgment  rendered  at  the  general  term  thereof. 
P  statement  of  facts  contained  in  the  case,  is  not  sufficient 
**ble  the  court  to  render  judgment,  an  order  must  be  made 
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I  1281  SUBMISSION  OF  CONTROVERSY,  c  11, 1 2,  a^ 

dismisfling  the  BubmiBsiony  withoat  costs  to  either  party;  Qoki 
the  court  permits  the  jwrties,  or,  in  a  proper  case  their  repv 
«eiitatiTes,  to  file  an  additional  statement,  which  it  may  doy  in  | 
discretion,  withoat  prejudice  to  the  original  statement. 

L.  188S,  Ob.  M« ;  L.  1899,  ch.  696.    In  effect  Key  5,  IBM. . 

SMa 
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p.i.t  VACATING  JUDGMENT.  g§  1283-84 

UTITLB  ni. 
or  aettixig  aside  a  judgment,  for  irregularity  or 

error  in  f£ct. 


L 


1280.  MotSoa  to  Mt  asld«  jadgment  for   irregidarity;    when  It  may  be 

heard. 
1S3L  Ifotteo  to  aet  aalde  Jadgment  for  error  in  fact;  when  it  may  be 
nuHlo  bj  party. 
^.UM.  Id.;   after  a    party's   death. 
12n.  Id.;    by    a    person   not   a   party. 
UML  Id.;  when  sereral  parties  are  entitled  to  more. 
1A7.  To   whom  notice  of  the  motion  must  be  glren. 
1S8.  Id.;   when  real  property  recovered  by  the  Judgment  has  been  con- 
Teyed. 
Host  notlco  giyen  under  this  title. 
Wltliin  what  time  motion  to  be  made. 
.  KxcepUoDS  in  cases  of  disability. 
Beotitatlon:    when    directed. 


Motion  to   aet  SMide  Ivdirntent  for   Irregrolarltyi 
it  wkMT  l>e  hestrd. 

tDotion  to  aet  aside  a  final  pudgment,  for  irregalarltj,  shall 

ht  heard*  after  the  expiration  of  one  year  since  the  filing 

judgment-roll ;  unless  notice  thereof  is  given  for  a  day 

the  year,  and  either  the  hearing  is  adjourned,  by  one  or 

orders,  until  after  the  expiration  of  the  year;  or  the  term, 

[which  it  is  thus  noticed,  is  not  held.     In  the  latter  event, 

jBiotion  may  be  re-noticed  for,  and  heard  at,  the  next  term 

~udli  it  can  be  made,  held  not  less  than  ten  days  after  the 

when  the  first  term  was  appointed  to  be  held. 

S.  ase,  i  2  (2  Edm.  871),  remodelled.     See  {  724. 

Motion  to  met  aalde  Jadgment  for  error  in  factf 
it  nanjr  1»e  made  by  party. 

notion  to  set  aside  a  final  judgment,  rendered  in  a  court  of 

.  for  error  in  fact,  not  arising  upon  the  trial,  may  be  made 

[tile  party  against  whom  it  is  rendered:  or,  if  an  execution! 

not  been   issued  thereon,  and   the  judgment  has  not  been 

or  partly  satisfied  or  enforced,   by  the  party  in  whose 

it  is  rendered.    (See  f  1290.) 

8.  681,  parts  of  |S  2  and  8  (2  Edm.  613),  consolidated  and  ftm*d. 

Id.;  after  a  party's  death. 

like  motion  may  be  made,  after  the  death  of  a  party  enti- 
ItD  make  it,  as  prescribed  in  the  last  section,  by  the  following 

Where  the  judgment  awards  a  sum  of  money,  or  a  chattel, 

interest  in  real  proi;>erty,  which  is  declared  by  law  to  be 

the  motion  may  be  made  by  his  executor  or  administrator. 

Where  the  judgment  awards  real  property,  or  the  possession 

or  where  the  title  to  or  an  estate  or  interest  in  real 

Is  determined  or  affected  thereby,  the  motion  may  bo 

by  the  heir  of  the  decedent,  to  whom  the  real  property 

ided,  or  might  have  descended,  or  by  the  person  to  whom 

'*f  vbed  it. 

Where  the  judgment  is  rendered  against  or  in  fnvor  of  two 

BMire   penions,    the  modon   may    be    made,    jointly,    by    the 

;  and  tlie  person  who  would  have  been  entitled  to  make 
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g§  1285-90  VACATING  JUDGMENT. 

it,  if  the  jud^rm^Qt  had  been  rendered  in  favor  of  or  agalns 
decedent  only. 

2  B.  8.  OM,  f  a,  sttbd.  2  and  8,  aod  S  6.  coOMlldataL 

S  1286.  Id. I  by  a  person  not  a  party* 

A  motion  may  be  made,  either  before  or  after  the  death  oi 
defendant,  by  a  person,  who  is  not  a  party,  to  set  aside,  for  < 
in  fact,  not  arising  upon  the  trial,  a  judgment,  rendered  i 
action  against  a  tenant  for  life,  or  for  years,  awarding 
property,  or  the  possession  of  real  property,  in  which  the  p« 
making  the  motion  has  an  estate,  or  interest,  in  reTerafe 
remainder. 

Id.,  {  2,  sabd.  4,  remodelled. 

S  1286.  Id.;  Yrhen  iieveral  parties  are  eatltled   to  si 

Where  two  or  more  persons  are  entitled  to  moTe  to  set  | 
a  judgment,  as  prescribed  in  the  last  three  sections,  one  or  j 
of  them  may  move  separately;  but,  in  that  case,  notice  ol 
motion  must  be  iriven  to  those  who  do  not  join  therein,  1% 
manner  as  if  they  were  adverse  parties, 
Satetltute  for  2  R.  8.  602.  fS  7-17. 

9  128T.  To    vrhom   notice    of  tbe   motion  mnst  1^  mM 

Notice  of  a  motion  to  set  aside  a  final  judgment,  for  erti 
fact,  not  arising  uix}n  the  trial,  mnst  be  given  to  the  adN 
party,  or,  in  case  of  his  death,  to  each  person  who  migltt  ' 
moved,  as  against  the  moving  party,  to  sot  aside  the  jui 
for  the  same  cause,  as  prescribed  in  this  title. (1)  Whi 
motion  is  made  by  the  party  against  whom  the  jndi, 
rendered,  or  by  his  heir,  devisee,  executor,  or  admlnli 
service  of  the  notice,  upon  the  attorney  of  record  for  the 
in  whose  favor  the  judgment  is  rendered,  has  the  like  effect 
if  it  was  served  upon  the  party.  (2) 

<1)  Id.,  the  substance  of  9  19,  except  the  last  eiattse  of  saM.  S  tk 
(8)   Kew. 

I  1288.  Id.  I  "when  real  property  recovered  by  the 
■tent  luis  been  eonveyed. 

Where  the  judgment  awards  real  property,  or  the 
thereof,  or  where  the  title  to,  or  an  estate  or  interest 
property  is  determined  or  affected  thereby,  and  the  real  pi 
or  estate  or  Interest  therein,  has  been,  conveyed,  by  the 
party,  more  than  eight  days  before  the  hearing  of  the 
notice  of  the  motion  mnst  also  be  given  to  each  actuM 
of  the  property,  claiming  under  the  conveyance. 

2  R.   S.  692,   remainder  of  X   19. 

S  1980.  Hovr  notice  arisen  nnder  tliie  title. 

Notice  must  be  given,  in  a  case  specified  in  this  title,  b^ 
sonal  service  of  a  written  notice,  or  of  an  order  to  show 
why  the  motion  should  not  be  granted;  or,  if  a  person  eotit 
notice  cannot,   with  due  diligence,   be  found  within  the 
in  any  manner  wliich  the  court,  or  a  judge  thereof,  dii 
an  order  to  show  cause,  or  which  the  court  directs  in  a 
quent  order. 

9  1390.  'Within   vrbat  tlsse  ntotlon   to  be  ntnde. 

A  motion  to  set  aside  a  finnl  judgment,  for  error  in  fa^ 
arising  upon  the  trial,  shall  not  be  heard,  except  aa 
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k  the  next  section,  after  the  expiration  of  two  years  since  tba 
HHag  of  the  judgment-roll,  unless  uotice  thereof  is  giyen,  for  a 
by  within  the  two  years;  and  either  the  hearing  is  adjourned, 
Rf  one  or  more  orders,  until  after  the  expiration  of  the  two 

fn;  or  the  term,  for  which  it  is  thus  noticed,  is  not  held.    In 
latter  event,  the  motion  may  be  re-noticed  for,  and  heard 
the  next  term  at  which  it  can  be  made,  held  not  less  than, 
days  after  the  day,  when  the  first  term  was  appointed  to 
held. 

[I  mi.  Bxeeptloiui  in  emMmm  of  dlaiibllitr. 

If  the  person,  against  whom  the  judgment  is  rendered,  is»  at 
time  of  filing  the  judgment-roll,  either 
Within  the  age  of  twenty-one  years;  or 
Insane;  or 

Imprisoned  on  a  criminal  charge,  or  in  execution,  upon  con- 
'm  of  a  criminal  offence,  for  a  term  less  than  for  life; 

time  of  such  a  disability  is  not  a  part  of  the  time,  limited 

the  last  section;  except  tlwt  tl\e  time,  within  which  the  motion 

be  heard,  cannot  be  extended  more  than  five  years  by  such 

ibility,  nor,  in  any  case,  more  than  one  year  after  tha 

ity  ceases. 

a  B.  8.  5M.  91  2S  and  24. 

UM.  Restttntloni  wlteM   directed. 

Kere  a  judmnent  is  set  aside  for  any  cause,  upon  motion, 
eoort  may  direct  and  enforce  restitution,  in  like  manner,  with 

^  effect,  and  subject  to  the  same  conditions,  as  where  a  judg- 

At  is  reversed  upon  appeaL 
t  U»,  post. 
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1986-M  APPEALS  GENERALLY.  c  12, 1 1 

CHAPTER  XIL 
Appeals. 

riTIJB    I.— OtnerftI  rnrliioBt,  Belatiag  to  the  Appeals  ProTlded  Aii  !■  thM 
Chapter. 

TITLE  IL-ippeal  to  the  Comrt  ofippeali. 

TITLE  III.— Appeal  to  the  fiaprene  Coart  tnm  aa  laferlor  Covrt. 

TITLE  IT.— Appeal  to  the  Appellate  Dlrliloa  of  the  Sapreaie  Coari. 

TITLE   T.  -Appeal  From  a  l^eterulnatloa  ia  a  ftpeeUl  Proeeediaf. 

TITIiB  I. 

GkoEMral  proviiioxuiy  relating  to  the  appeals  provided  for  in 

this  chapter.  i 

\ 

9ec.  1208.  Writs  of  error  abolished. 
1294.  Wben  imrty  may  appeal. 
1290.  Parties  to  appeal;  bow  designated.    Title  of  cause. 

1296.  Wben  a  person  entitled  to  become  a  party  may  appeal. 

1297.  Appeal  wben  adrerse   party  bas  died. 

1298.  Proceedings,  wben  party  dies  pending  appeal. 

1299.  Order  of  substitution. 

ISOO.  Appeal,    how   taken.  ; 

1801.  when  notice  of  appeal  to  specify  interlocutory  jodgmrnt.  etc.     ^ 

1802.  ProceedlnfTB,  If  attorney  or  party  not  found.  ' 

1803.  Defects  in  proceedings  may  be  supplied.  -I 

1804.  Order    appealed    from    must    be    entered.    Proceedings    to  ooiQpfll 

entry. 
1806.  Security  may  be  waived. 

1306.  Deposit  In  lieu  of  undertaking. 

1307.  rndertaking  must   be   filed.  \ 

1308.  New  undertaking  to  be  given,   when  sureties  are  Insolvent,  etc. 

1309.  Action  upon  undertaking,   wben  not  to  be  brought. 

1310.  When  appeal  stays  proceedings;  effect  thereof. 

1311.  Levy  upon  personal  property,   when  superseded  by  appeal. 

1312.  Court  may  limit  amount  of  security  In  certain  cases. 

1313.  No  security  necessary,  on  appeal  by  the  people,  etc. 

1314.  Id.;  on  appeal  by  a  domestic  municipal  corporation. 
1316.  Papers  to  be  transmitted  to  appellate  court. 

1316.  Interlocutory  judgment,   or  Intermediate  order,    may   be   retlewef. 

1317.  Judgment  or  order  on  appeal. 

1318.  When   no  appeal  lies  from  Judgment  of  reversal. 

1319.  Mode  of  enforcing  affirmed  or  modified  Judgment. 

1320.  Id.;   as  to  order. 

1321.  Mode   of  cancelling  docket   of  reversed  or  modified  judgmenL 

1322.  Id.:  when  revorsal,  etc.,  was  by  court  of  appeals. 

1323.  Restitution;  when  awarded. 

fi  1288.  TITrlts  of  error  abolished. 

The  writ  of  error  in  a  civil  action  or  special 'pi'ooeedln]?  has  be« 
abolished. 

Substituted  for  Co.  Proc.,  {  833,  and  the  first  sentence  of  |  457. 

i   1294.  "WlaeB  party  msty  appeal. 

A  party  ajfjrrioved  may  appeal,  in  a  case  prescribed  in  thk 
chapter,  except  where  the  judj?ment  or  order,  of  which  he  coa- 
plains,  was  rendered  or  made  upon  his  default.  n 

Co.   Proc.,   I  82B.  am'd  by  adding  the  flnsl  clause.  See  i  SMB. 


c  12, 1. 1  APPEALS  QENBKALLT.  f/f^  188(MW 

I   ISML   Pavtlc*     to    «99Mil|    how    doalsnatod.    Title    of 


The  party  or  person  appealing  is  designated  as  the  appellant, 
and  the  adTerse  party  as  the  respondent.  After  an  appeal  is 
taken  to  another  court,  the  name  of  the  appellate  court  must  be 
sabstitnted.  for  that  of  the  court  below,  in  the  title  of  the  action 
or  special  proceeding,  and  in  any  case,  the  name  of  the  county. 
If  it  is  mentioned,  may  be  omitted;  otherwise  the  title  shall  not 
be  changed,  in  consequence  of  the  appeal. 

Co.  Proc..  i  826.  am*d. 


i  12B9.   'VITh.ewk  m  pemon  entitled  to  beeome  «  party  may 


A  person  aggrieved,  who  is  not  a  party,  but  is  entitled  by  law 
be  BUbstituted,  in  place  of  a  party;  or  who  has  acquired,  since 
e  making  of  the  order,  or  the  rendering  of  the  judgment  sp- 
ied from,  an  interest,  which  would  have  entitled  him  to  be 
subatitnted,  if  it  had  been  previously  acquired,  may  also  ap- 
1,  as  prescribed  in  this  chapter,  for  an  appeal  by  a  party.  But 
appeal  cannot  be  heard,  until  ne  has  been  substituted  in  place 
«f  the  party;  and  if  he  unreasonably  neglects  to  procure  an  order 
ttt  substitution,  the  appeal  may  be  dismissed,  upon  motion  of  the 
lespondent.     (See  S  2669.) 

;  I  199T.  Appeal  vrliea  ad-rerse  party  lias  died. 

Where  the  adverse  party  has  died,  since  the  making  of  the 
er,  or  the  rendering  of  the  judgment  appealed  from,  or  where 
judgment  appealed  from  was  rendered,  after  his  death,  in  a 
prescribed  by  law,  an  appeal  may  be  taken,  as  if  he  was 
_ ;  but  it  cannot  be  heard,  until  the  heir,  devisee,  executor,  or 
ministrator,  as  the  case  requires,  has  been  substituted  as  the 
udent.  In  such  a  case,  an  undertaking  required  to  perfect 
appeal,  or  to  stay  the  execution  of  the  judgment  or  order 
to»ealed  from,  must  recite  the  fact  of  the  adverse  party's  death; 
sind  the  undertaking  enures,  after  substitution,  to  the  benefit  of 
[the  person  substituted. 

i.  i    ISaS.      [Ajn'd,     1877.]    Proceedings,     when     party     die* 
^pesidlaiV  appeal. 

I 

1  Where  either  party  to  an  appeal  dies,  before  the  appeal 
Ch  heard,  or  has  heretofore  died,  and  the  appeal  has  not  been 
mard,  if  an  order,  substituting  another  person  in  his  place, 
f%  not  made,  within  three  months  after  his  death,  or,  where 
\ht  has  heretofore  died,  within  three  months  after  this  section 
\  tUes  effect,  the  court,  in  which  the  appeal  is  pending,  may.  in 
I  its  discretion,  make  an  order,  requiring  all  persons  interested  in 
|4e  decedent's  estate,  to  show  cause  before  it,  why  the  judgment 
tM  order  appealed  from  should  not  be  reversed  or  affirmed,  or 
jibe  appeal  dismissed,  as  the  case  requires.  The  order  must 
'Specify' a  day,  when  cause  is  to  be  shown,  which  must  be  not 
:  less  than  six  months  after  making  the  order;  and  it  must  desig- 
''Sate  the  mode  of  giving  notice  to  the  persons  interested.  Upon 
'^t  return  day  of  the  order,  or  at  a  subsequent  day,  appointed 
^vf  the  court,  if  the  proper  person  has  not  been  substituted,  the 
eourt,  upon  proof,  by  affidavit,  that  notice  has  been  given,  as 
required  by  the  order,  may  reverse  or  affirm  the  judgment  or 
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order  appealed  from,  or  diBmiss  the  appeal,  or  make  inch  ftm 
order  in  the  premises,  as  the  case  requires. 
8ab0ttt«te  tor  Oo.  Proe.,  part  of  8  12U 

I    ia99.    Order   o<    siibBtltatioiu 

Where  the  appeal  is  from  one  court  to  another,  an  appUcft 
for  an  order  ot  substitution,  as  prescribed  by  ttie  laat  U 
sections,  must  be  made  to  the  appellate  court.  Where  per*; 
service  of  notice  of  application  for  an  order  has  been  M 
within  the  State,  upon  the  proper  representative  of  the  « 
dent,  an  order  of  substitution  may  be  made,  upon  the  appUcs 
of  the  survivinff  party. 

i  1800.  Appeal,  lioirr  taken. 

An  appeal  must  be -taken,  by  serving,  upon  the  attoniey^ 
the  adverse  party,  as  prescribed  in  article  third  of  title  ^ 
of  chapter  eighth  of  this  act,  and  upon  the  clerk,  with  ^ 
the  judgment  or  order  appealed  from  is  entered,  bj  IUin«  a 
his  office,  a  written  notice,  to  the  effect,  that  the  .appeu 
appeals  from  the  judgment  or  order,  or  from  a  specmed  ] 
thereof. 

Co.  Proc,  S  327.  first  aentence.    See  f  2574. 

I  1801.  "When  notice  of  appeal  to  speolfy  Interloomti 
Jndvn&enty   etc. 

Where  the  appeal  is  from  a  final  judgment,  or  from  a  fi 
order  in  a  special  proceeding,  and  the  appellant  intends  to  te 
up,  for  review  thereupon,  an  interlocutory  judgment,  or  an  im 
mediate  order,  he  must,  in  the  notice  of  appeal,  distinctly  apei 
the  interlocutory  judgment,  or  intermediate  order,  to  be  revieil 

See  S9  I3i<^  '^^  ^^'^*  P^^- 

I  1302.  FroceedlnKs,  If  attorney  or  party  mot  ffotamA. 

If  the  attorney  for  the  adverse  party  is  dead;  or  if  be  I 
been  removed,  and  notice  of  the  removal  has  been  aerred  iq 
the  appellant's  attorney,  and  another  attorney .haa  not  been  i 
stituted  in  his  place;  or  if,  for  any  reason,  service  of  a  n<n 
of  appeal,  upon  the  proper  attorney  for  the  adverse  party,  c 
not,  with  due  diligence,  be  made  within  the  State,  the  nol 
of  appeal  may  be  served  upon  the  respondent,  in  the  man] 
prescribed  by  law  for  serving  it  upon  an  attorney..  If  P**** 
service  upon  the  respondent  cannot,  with  due  diligence,  be 
made  within  the  State,  the  notice  of  appeal  may  be  sen 
upon  him,  and  notice  of  the  subsequent  proceedings  may 
given  to  him,  as  directed  by  a  judge  of  the  court,  in  or  to  wht 
Sic  appeal  is  taken. 

i  1S08.  Defect*  In  proceedlnv*  may  "be  snpplled. 

Where  the  appellant,  seasonably  and  in  good  faith,  serves  j 
notice  of  appeal,  either  upon  the  clerk  or  upon  the  adverse  paK 
or  his  attorney,  but  omits,  through  mistake,  inadvertence^^ 
excusable  neglect,  to  serve  it  upon  the  other,  or  to  do  any  ^ 
act,  necessary  to  perfect  the  appeal,  or  to  stay  the  execm|| 
of  the  judgment  or  order  appealed  from;  the  court,  in  ot, 
which  the  appeal  is  taken,  upon  proof,  by  affidavit,  of  the  m 
may,  in  its  discretion,  permit  the  omission  to  be  supplied,  orj 
amendment  to  be  made.  Upon  such  terms  as  justice  reqohd 

Co.     Pro*?..   TMitt  of  I  8S7.   am*d. 


|nt.i 


appXUB  generally. 


iaM-06 


iumi  b«  entered.    ProeeeA- 


hf.lSIM.  OrAer  »9pe«le4  from 
PKa  t*  e^B&pel  entry* 

An  appeal  <n.iiiiot  be  taken  from  an  order  made  by  a  jodge,  oot 
tfmrt,   until   it  is  entered  in  the  office  of  the  proper  clerk. 
icre  sach   an  order  bas  not  been  so  entered,  or  the  papers, 
which    it   was  founded,  have  not  been   filed  in  the  same 
'b  office,  the  judge  who  made  it,  or,  if  he  is  absent,  or  unable 
disqualified  to  act,  a  judge  of  the  court,  in  or  to  which  an 
tberefrom  may  be  taken,  must,  upon  the  application  of 
or  other  person,  entitled  to  take  such  an  appeal,  make 
Fsrder*  requiring  the  omission  to  be  supplied,  within  a  specified 
after  serrice  of  a  copy  of  the  order  made  by  him.    Upon 
,   by    affidaviL   that  a  copy  of  the  latter  order  has  been 
ed,  and  that  the  omission  has  not  been  supplied,  the  same 
Baay  make,  upon  notice,  an  order  revoking  and  annulling 
original   order.    The  provisions  of  the  last  section  but  one 
to    the   serrice   of   an   order,   or  a  notice,   as  prescribed 
section. 

for  portloas  of  Co.  Proc,  8  350. 

(IMS.  9eenrtt7  may  be  Tratved. 

undertaking,  which  the  appellant  is  required,  by  this  chap- 
to  give,  or  any  other  act  which  he  is  so  required  to  do,  for 
security  of  the  respondent,  may  be  waived  by  the  written 
mt  of  the  respondent. 

Proe.,    I    384,    last    sentence,    am'd. 

Deposit,  In  lien  of  nndertakin^p. 

lere  the  appellant  is  required,  by  this  chapter,  to  give  an 

Lking,  he  may,  in  lieu  thereof,  deposit  with  the  clerk,  with 

the  judgment  or  order  appealed  from  is  entered,  a  sum 

'money,   equal  to  the  amount    for  which  the  undertaking  is 

~  to  be  given.    The  deposit  has  the  same  effect,  as  filing 

undertaking;   and   notice  that   it  hns   been   made,    has   the 

effect,  as  notice  of  the  filing  and  service  of  a  co^y  of  the 

Inking.    The   court,   wherein   the   appeal   is   pendmg,   may 

the  mode,  in  w^hich  the  money  shall  be  kept  and  disposed 

taring  the  pendency,  or  after  the  determination  of  the  appeal. 

part  of  i  835,  am'd. 

1307.  Undertaklnff  mnst  be  flied. 

undertaking,  given  as  prescribed  in  this  chapter,  must  be 
with  the  clerk,  with  whom  the  judgment  or  order  appealed 
is  entered. 
9   843,    fliBt    senteoce.    Soe  Rola  i. 

130A«  [Am^d,  ISOB.]    Ifevr  nndertakinar  to  be  grlven,  irrken 
(ties  are  IniiolTent,  etc. 

court,   in  which  the  appeal  is  pending,  upon  satisfactory 

\  by  affidavit,  that  since  the  execution  of  an  undertaking, 

I  as  prescribed  in  this  chapter,  one  or  more  of  the  sureties 

in  have  become  insolvent;  or  that  his  or  their  circumstances 

become  so  precarious,   that  there  is  reason  to  apprehend, 

^e  undertaking  is  not  sufficient  for   the   security  of  the 

lent;  may  make  an  order,  requiring  the  appellant  to  file 

'^tew  undertaking,  and  to  serve  a  copy  thereof,  as  required  with 
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respect  to  the  original  undertaking.    If  tlie  appellant  fails 
do,  witliin  twenty  days  after  the  eeryice  of  a  copy  of  the 
or  such  further  time  aa  the  court  allows,  the  appeal  mi 
dismisBed,  or  the  order  or  judgment,  from  which  the 
taken,  must  be  executed,  a«  if  the  original  undertaking 
been  giren. 
Oo.  Proe..  part  of  9  886,  am'd;  L.  1806,  ch.  M6. 


vpott  umderteklaiii 


S   180».    [Am'4,      1894.]    Action 
not  to  bo  bvonvbt* 

An  action  shall  not  be  maintained,  upon  an  undertaking, 
upon  an  appeal,  taken  as  prescribed  in  title  third,  fourth 
of  this  chapter,  until  ten  days  hare  expired,  since  the 
upon  the  attorney  for  the  appellant,  and  upon  the  sureties  ei 
undertaking,  of  a  written  notice  of  the  entry  of  a  Judgmi 
order,  affirming  the  judgment  or  order  appealed  from, 
missing  the  appeal.    Such  service  may  be  made  by  maiUnffi 
notice  in  a  postpaid  wrapper  addressed  to  said  surety  or  sm 
at  the  last  known  post-office  address  of  such  surety  or 
Where  an  appeal  to  the  court  of  appeals,  from  that  judgmi 
order,  is  perfected,  and  security  is  giTen  thereupon,  to  si 
execution  of  the  Judgment  or  order  appealed  from,  an 
shall  not  be  maintained  upon  the  undertaking,  giTen  ui 
preceding  appeal,  until  after  the  final  determination  of  the 
to  the  court  of  appeals. 

L.  1894.  ch.  106. 

I  1810.  [Am'd,  1809,  1808.]    When  appeal  staTS  9i 
tngmi  effect  thereof. 

Wh^re  au  appeal  to  the  general  term  of  any  court  or 
appellate  division  ot  the  supreme  court  or  to  the  court  of  ai 
or  otherwise  has  been  heretofore  or  shall  hereafter  be  i>erf< 
as  prescribed  in  this  chapter,  and  the  other  acts,  if  auy,'req|^ 
to  be  done,  to  stay  the  execution  of  the  judgment  or  ord< 
pealed  from,  have  been  done,  the  appeal  stays  all  proceed!] 
enforce  the  judgment  or  order  appealetl  from;  except  that  the 
or  judge,  from  whose  determination  the  appeal  is  taken, 
proceed  in   any   matter  Included   in  the  action  or   special 
ceeding,  and  not  affected  by  the  judgment  or  order  appealed 
or  not  embraced  within  the  appeal:  or  may  cause  perishable 
erty  to  be  sold,  pursuant  to  the  judgment  or  order  appealed 
The  proceeds  of  such  a  sale  must  be  paid,  to  abide  the 
of  the  appeal,  into  the  court  from  or  in  which  the  appeal  is 
or,  if  it  was  taken  as  prescribed  in  title  fifth  of  this  chapter^ 
the  supreme  coart.     when  an  appeal  from  a  judgment  Tor 
has  been  perfected  and  execution  stayed  as  herein  provided^J 
appeal  stays  all  summary  proceedings,  pending  or  otherwh 
recover  the  possession  of  real  property  or  dispossess  tenants 
from,  based  on  the  failure  to  pay  the  rc?nt  Included  in  the 
ment  appealed  from.    In  a  case,  specified  in  subdivision 
section  one  hundred  and  ninety-one,  of  this  act,  a  party 
upon  presenting  to  the  court  proof  by  affidavit  that  he  intei 
apply  to  the  appellate  division,  rendering  such  decision,  for 
to  appeal  to  the  court  of  appeals,  and  in  case  such  a| 
division  shall  refuse  such  leave,  then  that  such  party 
to  apply  to  a  judge  of  the  court  of  appeals  to  be  allows 
appeal  to  said  court  of  appeals,  and  proof  that  an  nnd4 
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I  u  praeribed  in  this  chapter,  has  been  filed  with  the  clerk 

whom  the  judgment  appealed  from  ia  entered,  shall  be  en- 

to  aa  order  staying  all  proceedings  to  enforce  8uch  judgment, 

[~.  the  granting  or  refusal  of  such  leave  to  appeal  by  such 

p^Uate  division  or  a  judge  of  the  court  of  appeals.    The  party 

ping  to  make  such  application  must  do  so  at  the  same  term 

Jat  the  term  of  said  appellate  division  next  succeeding  that 

Iwhich  judgment  of  affirmance  was  rendered  and  notice  of  en- 

1  thereof  served  upon  the  party  aggrieved,  and  in  case  said  ap- 

Jate  division  refuses  such  application,  thea  such  party  shall 

r«  thirty  days,  from  and  after  service  of  a  copy  of  the!  order 

'nid  appellate  division  denying  such  application,  with  notice 

Jtry,  m  which  to  apply  to  a  judge  of  the  court  of  appeals,  to 

llowed  to  so  appeal.  (See  §fi  2087,  2101,  25S4.) 

~  cb.  Mi;  L.  18S8,  eh.  20.    In  effect  Aprtl  19^  18». 

11.   [Aai'dy  1896,  1699.]    Levy  vpon  peraonal  property, 
•aperaeiied  by  appeal. 

lere  an  appeal,  taken  from  a  final  judgment,  to  the  court  of 

lis,  has  been  perfected,  and  the  security,  required  to  stay 

'execution  of  the  judgment,  has  been  given;  or  where  the 

^tyj  given  upon  an  appeal,  taken  from  a  final  judgment  of  the 

le  court,  a  county  court  or  the  city  court  of  the  city  of 

York,  or  the  mimicipal  court  of  the  city  of  New  York,  is 

to  that  required  to  perfect  an  appeal  to  the  court  of  ap- 

and  to  stay  the  execution  of  the  judgment;  the  court,  in 

[h  the  judgment  appealed  from  was  rendered,  may,  in  its  dis- 

tn.  and  upon  such  terms  as  justice  requires,  make  an  order, 

notice  to  the  respondent,   and   tho  sureties  in   the  under- 

r,  discharging  a  levy  upon  personal  property,  made  by  virtue 

execution,  issued  upon  the  judgment  appealed  from.     But 

ion  does  not  authorize  the  discharge  of  a  levy,  made  by 

|e  of  a  warrant  of  attachment. 

,  eh.  946 ;  L.  1899,  Ch.  215.    In  effect  Bept.  1, 1899. 
112.  Covrt  may  limit  amovnt   of  ■eenrity  in  certain 

kere  an  appeal  is  taken,  as  prescribed  in  title  second  or  fourth 
^is  chapter,  the  court,  in  or  from  which  the  appeal  is  taken: 
rhere  an  appeal  is  taken  as  prescribed  in  title  third  or  fifth 
Ills  chapter,  the  court,  to  which  the  appeal  is  taken;  may,  in 
liseretion,  make  an  order,  upon  notice  to  the  respondent,  dis- 
ing  with  or  limiting  the  security,  required  to  stay  the  execn- 
i of  the  judgment  or  order  appealed  from,  as  follows: 
Where  the  appellant  is  an  executor,  administrator,  trustee, 
Ither  person  acting  in  another's  right,  the  security  may  be 
>nRed  with  or  limited,  in  the  discretion  of  the  court. 
,The  aggregate  sum,  in  which  one  or  more  undertakings  are 
(ired  to  be  given,  may  be  limited  to  not  loss  than  fifty  thousand 
"irs,  where  it  would  otherwise  exceed  that  sum. 

_      titnte  for  pert  of  Co.  Proc.,  (  8d0. 

I  131S.  No   aecnrlty  neoeaaary,  on  appeal  by  tlie  people^ 

Upon  an  appeal,  taken  by  the  people  of  the  State,  or  by  a  State 
Beer,  or  board  of  State  ofiScers,  or  a  board  of  supervisor  of  a 
vanty,  the  service  of  the  notice  of  appeal  perfects  the  appeal, 
Bd  stays  the  execution  of  the  judgment  or  order  appealed  from, 
itboQt  an  undertaking,  or  other  security. 

SBbeUnoa  of  U  1668,  ch.  87,  f  2,  as  am'd  b7  U  1801,  ch.  288  (4  Bdm.  200). 
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i  1814.  [Am'd,  1877.}    I<L|  om  »ppe»l  by  »  domeatle  BiVi 
eipal  corporatton.  I 

Upon  an  appeal,  taken  by  a  domestic  munlctpal  corporation,  i 
service  of  the  notice  of  appeal  perfects  the  appeal,  and  stays  i 
execution  of  the  judgment  or  order  appealed  from,  without  i 
undertaking,  or  other  security;  except  that,  where  an  appeid< 
taken,  as  prescribed  in  title  second,  third  or  fourth  of  thia  dtt 
ter,  the  court,  in  or  from  which  the  appeal  Is  taken,  may.  In  i 
discretion,  require  security  to  be  given.  In  that  case,  th^  fi»H 
nature,  and  extent  of  the  security,  not  exceeding  that  which  Is  i 
quired  In  a  like  case,, from  a  natural  person,  and  the  time  ai 
manner  in  which  it  must  be  given,  must  be  prescribed  by  fl 
order  of  the  court:  and  the  mayor,  comptroller,  or  counsel  to  i 
corporation,  may  execute,  in  behalf  of  the  corporation,  an  undi 
taking,  so  required  to  be  given. 

L.  1860.  eh.  302.  9  1  (4  Bdm.  692).    See  |  1990.  post.  ! 

S  1315.  Papers  to  be  transmitted  to  appellate  oovrt* 

Where  an  appeal  is  taken  from  a  final  judgment,  as  pref 
in  title  second  or  third  of  this  chapter,  the  appellant  must,  wil 
twenty  days  after  it  is  perfected,  cause  a  copy  of  the  jac 
roll,  and  of  a  case  or  notice  of  exceptions,  if  any,  filed  after  \ 
entry  of  judgment,  and  a  certified  copy  of  the  judgment 
thereon  and  of  the  notice  of  appeal,  to  be  transmitted  t^ 
appellate  court,  by  the  clerk,  upon  whom  the  notice  of  appeal 
served.    Where  an  appeal  from  an  order,  or  a  part  of  an  oi 
is  taken  as  prescribed  in  title  second,  third,  and  fifth  of  this 
ter,  the  appellant  must,  within  the  same  time,  cause  a  cei 
copy  of  the  notice  of  appeal,  of  the  order,  and  of  the  papers 
which  the  order  was  founded,  to  be  transmitted  to  the  api 
court,  by  the  same  clerk.    If  the  appellant  fails  so  to  do,  tbe. 
spondent  may  cause  those  papers  to  be  so  transmitted;  and 
entitled  to  tax  the  expense  thereof,  as  a  disbursement,  where' 
recovers  costs.    The  clerk  of  the  appellate  court  must  file 
papers  so  transmitted;  and,  except  where  it  is  otherwise  S] 
prescribed  by  law,  the  appeal  must  be  heard  upon  them« 

Co.  I'roc.,  g  828,  am'd.     See  f  1339. 

I    1816.   InlerloevtorT'  Jvdvmeni,   or  Intermedlati 
may  be  rerie'tved. 

An  appeal,  taken  from  a  final  judgment,  brings  up  for  rerltfi 
an  interlocutory  judgment,  or  an  intermediate  order,  whi^J 
specified  in  the  notice  of  appeal,  and  necessarily  affects  the  fa{ 
judgment:  and   which  has  not  already  been  reviewed,   nponn 
separate  appeal  therefrom,  by  the  court  or  the  term  of  the 
to  which  the  appeal  from  the  final  judgment  is  taken.    The 
to  review  an  interlocutory  judgment,  or  an  intermediate 
as  prescribed  in  this  section,  is  not  affected  by  the  ezpiral 
of  the  time,   within  which   a  separate  appeal  therefrom 
have  been  taken. 

Fr«dicated  on  Co.  I't^c,  f  329.     »ee  M  1336,  1850. 

{  1317.  [Aak'dy  1895.]    Judgment  or  order  on  appeal. 

Upon  an  appeal  from  a  judgment  or  an  order,  the  ai 
division  of  the  supreme  court,  or  general  temv^  wbl 
appeal  is  taken,  may  reverse  or  affirnu  wholly  or  p)^tiy»  or 
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.«/,  the  jndgiaeDt  or  order  apiiealed  from.  And  each  intor- 
.  toiy  Segment  or  intermediate  order,  which  it  is  autliorised 
terhew,  as  specified  in  the  notice  of  appeal,  and  as  to  any  or 
of  the  parties,  and  it  may,  if  necessary  or  proper,  grant  a 
tiial  or  hearing.    A  judgment,  affirming   wholly  or  partly 
lent,   from  which  an  appeal  has  been  taken,  shall  not, 
ly   and   in    terms,    award    to    the   respondent,    a    sum   of 
%  or  other  relief,  which  was  awarded  to  him  by  the  judg- 
so  affirmed. 

G6.  Proe.,  S  890:  l».  18W,  cb.  946.  See  I  1387. 


L  no  appeal  Ilea  from  Judarment  of  roTersal. 

jndirment,  from  which  an  appeal  is  taken,  is  reversed 
..    the  appeal,  and  a  new  trial  is  granted,  an  appeal  cannot 
takm   fi'om   the  judgment  of  reyersal;  but   upon   an  appeal 
the  order  granting  a  new  trial,  taken,  as  prescribed  by  law, 
Judgment  of  reversal  must  also  be  reviewed. 

Mod-o  of  enforcti&K  afllrnied  or  modified  Judirment. 

^^   a  judgment,   from  which   an   appeal  has  been   taken. 

one  court  to  another,   is  wholly  or  partly  affirmed,   or  is 

'id,  upon  the  appeal,  it  must  be  enforced,  by  the  court  in 

it   was  rendered,  to  the  extent  permitted  by  the  deter- 

>D  of  the  appellate  court,  as  if  the  appeal  therefrom  had 

>n  taken. 

Id.  I  as  ti»  order. 

a  final  order,  from  which  an  appeal  has  been  taken, 

Qoe  court  to  another,  as  prescribed  in  title  fifth  of  this 

r,  is   wholly  or  partly  affirmed,  or  is  modified,  upon  the 

the  appellate  court  may  enforce  its  order,  or  may  direct 

lings  to  be  remitted,   for  that  purpose,  to  the  court 

r,  or  to  the  judge  w^ho  made  the  order  appealed  from. 

.  Mode  of  cancelling  docket  of  reversed  or  modi- 

t. 


lere  a  final  judgment  for  a  sum  of  money,  oi*  directing  the 

lent  of  a  sum  of  money,  has  been  reversed,  or  has  been 

as  to  part  only  of  the  sum,  upon  an  appeal,  taken  as 

ibed  in  title  third  or  fourth  of  this  chapter;  and  an  appeal 

iihe  conrt  of  appeals  is  not  taken   and  perfected,   and  the 

required  to  stay  execution  is  not  given,  within  ten  days 

the  entry  of  the  judgment  upon  the  appeal,  in  the  clerk's 

where   the  judgment  appealed   from  is  entered,  the  clerk 

make  a  minute  of  the  reversal  of  the  judgment,  or  of  the 

to  which  it  has  been  reduced,  upon  his  docket-book,  in 

place,   where  the  judgment  is  docketed.    A   transcript  of 

docket,  as  thus  corrected,  must  be  furnished  by  him,  and 

be  filed   in  any   county  clerk's  office,   where   the  original 

lent  is  docketed,  as  prescribed  by  law,  with  respect  to  the 

^nal  docket;  and  thereupon  the  county  clerk  must  correct  his 

let  accordingly.    The  lien  of  a  judgment,  the  docket  of  which 

corrected,  as  prescribed  in  this  section,  remains  unaffected 

the  reversal  or  modification  thereof,  until  the  decision  of  the 

of  appeals,   upon  an  appeal  from  the  judgment  revraing 

modifying  the  same,  or  the  expiration  of  the  time  to  take 

an  appeaL 
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§  1322.  Id.  I  iprlaeu  rcverMtly  etc.,  vraa  by  eomrt  of  a] 

Where  a  final  judgment  for  a  snm  of  money,  or  directini^  tf 
payment  of  a  sum  of  money,  has  been  reyersed,  or  aAnn«d  i 
to  part  only  of  the  sum,  upon  an  a:>peal  to  the  court  of  apped 
the  docket  may  be  corrected,  as  prescribed  in  the  last  8«ctii| 
at  any  tlnre  after  the  remittitur  has  been  filed  in  the  court  belflfl 

i  1888.  [Am'd,  1877,  1880,  1809.]  Re«tlt«tloa|  i/rt^ 
»frarded. 

When  a  final  judgment  or  order  is  reversed  or  modified,  up 
appeal,  the  appellate  court,  or  the  general  term  of  the  aaa 
court,  Rs  the  case  may  be,  may  make  or  compel  restitntioa  < 
property,  or  of  a  right,  lost  by  means  of  the  erroneous  jadciiii* 
or  order;  but  not  so  as  to  affect  the  title  of  a  purchaser  in  g0 
faitii  and  for  value.  When  property  has  been  sold,  the  eoi 
may  compel  the  value,  or  the  purchase  price,  to  be  restored, -i 
deposited  to  abide  the  event  of  the  action,  as  justice  reqniil 
When  the  appeal  is  from  a  judgment  in  favor  of  the  owner  ^ 
real  estate,  in  an  action  to  set  aside  a  conveyance  thereof,  orj 
an  action  to  compel  the  specific  performance  of  a  contract  for  ' 
sale  thereof,  such  owuer  shall  have  the  same  right  to  sell  or 
pose  of  the  same  as  though  no  appeal  had  been  take<n;  unU 
appellant  shall  file  with  the  clerk  of  the  court  a  written 
taking,  in  a  sum  fixed  by  the  court,  or  a  judge  thereof,  uj^ 
notice  to  the  respondent  of  at  least  ten  days,  and  to  he  appi  . 
by  such  court  or  judge,  to  the  effect  that  the  appellant  will^l 
case  the  judgment  appealed  from  shall  be  affirmed,  pay  to  ' 
owner  such  damages  as  he  may  snflier  by  reason  of  8«&4^ 
not  exceeding  the  amount  of  the  penalty  in  such  undei 
Such  undertaking  may  be  filed  at  any  time  dnrinjc   the 

but  any  sale  of  such  real  estate  or  contract  to  sell   the 

good  fnith  and  for  a  valuable  consideration,  after  said  Jndt 
and  before  the  filing  of  such  undertaking,  shall  be  as  valid 
such  undertaking  had  not  been  filed.  In  case  such  nndertj 
shall  not  be  filed,  the  respondent  shall  be  entitled,  at  any 
during  such  appeal,  to  an  order  discharging  of  record  any  xu 
of  pendency  of  action  filed  in  the  action,  and,  in  an  actio^ 
compel  the  specific  performance  of  a  contract  for  the  sale  of  ^ 
estate,  also  canceling  and  discharging  of  record  said  contract 
case  the  same  has  been  recorded.  ^ 

Sulwtltute  for  Co.  Proc.,  part  of  1 830.    L.  1899,  ch.  flSO.   In  •ff«ot  9mpt.  l,  UM.     ' 
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I  TITLE  II. 

Appeal  to  the  court  of  appeals. 

1324.  What  appeals  majr  be  taken. 
1££.  Ltmitatloo   of  time  to  appeal. 
1328.  Secorltj  to  perfect  appeal. 
I  1827.  Secorttj  to  ataj  executlou  on  judgment,  etc.,  for  money. 
U28.  I<L;  on  Judgmeot,  etc.,  for  delivery  of  property. 
j8g>.  Id.;    OD    indgment  for  a   chattel. 
!S30.  Id.;    on    Jadgment,    etc.,    directing   cooveyance. 
im.  Id.;  on  Jodgment,  etc.,  for  iKMsesalon  of  real  property. 
hUtt.  OiBfltmctlon  of  the  laat  five  aectiona. 
1133.  The    last    alz   aectiona   qualified. 

,1IM.  L'ndertaklDga  may  be  to  one  Inatrument;  form,  and  serrlce  thereof, 
ins.  Exceptions  to  aaretlea;  Justification. 
S33C.  Appeal    from    final    judgment    rendered    after    affirmance    of    in^ 

terlocntory  Jodgmont,  or  denial  of  motion  for  new  trial. 
1S7.  Wliat   questlona   are  brought  up   for    review. 
jBg.  When  qoeatlona  of  fact  to  be  reviewed. 

Whan  a  eue  to  be  prepared,  etc.,  for  the  appeal. 

lirhAt  Appe«lJi  m»7  be  taken. 

■  appeal  may  be  taken  to  the  court  of  appeals,  in  a  case  where 
reonrt  has  jurisdiction,  as  prescribed  in  sections  190  and  191 
act. 

Ploc.,    I    888.    first    sentence. 

[Am'd,  180S.]  litnitatton  of  time  to  »p»e»l. 

appeal  to  the  court  of  appeals,  from  a  final  judgment,  must 

"ken,  within  one  year  after  final  judgment  is  entered,  upon  the 

liaatlon  of  the  appellate  division  of  the  supreme  court,  and 

lent-roU  filed.    An  appeal  to  the  court  of  appeals,  from 

must  be  taken  within  sixty  days  after  service,  upon  the 

for  the  appellant,  of  a  copy  of  the  order  appealed  from, 

written  notice  of  the  entry  thereof. 

for  Oo.  Proe.,  |  881;  L.  1880,  ch.  946. 

See«rity  to  verfeet  appeal. 

render  a  notice  of  appeal,  to  the  court  of  appeals,  effectual, 

17  purpose,  excei^t  in  a  case  where  it  is  specially  prescribed 

|w,  that  secnrity  is  not  necessary,  to  perfect  the  appeal,  the 

"lot  must  firive  a  written  undertaking,  to  the  effect,  that  he 

\V^j  all  costs  and  damages,  which  may  be  awarded  against 

[on  the  appeal,  not  exceeding  five  hundred  dollars.    The  ap- 

b  perfected,  when  such  an  undertaking  Is  given  and  a  copy 

rf,  with  notice  of  the  filing  thereof,  is  served,  as  prescribed 

title. 
Proe.,  part  of  8  884,  am'd. 

I 

*US7.  8ec«irity  to  mtB.y  execution  on  Jndvment,  etc.,  for 

iac7. 

t  the  appeal  is  taken  from  a  judgment  for  a  sum  of  money,  or 
to  a  judgment  or  order,  directing  the  payment  of  a  sum  of 
Jpy.  it  does  not  stay  the  execution  of  tne  judgment  or  order, 
B  the  appellant  gives  a  written  undertaking,  to  the  effect,  that 
Hie  judgment  or  order  appealed  from,  or  any  part  thereof.  Is 
ns^d,  or  tiie  appeal  is  dismissed,  he  will  pay  the  sum,  recov- 
d  or  directed  to  be  paid,  by  the  judgment  or  order,  or  the 

MS 


1888-81  APPEAL  TO  a  l«,t 

part  thereof,  as  to  which  it  is  affirmed.  But  where  the  jq4 
ment  or  order  directs  the  payment  of  money  in  fixed  instalmeol 
the  undertaking  must  be  to  the  effect,  that  the  appellant  will  pi 
each  instalment,  which  becomes  payable,  pending:  the  appeal,! 
the  part  thereof  as  to  which  the  judgment  or  order  is  affinofi 
not  exceeding  a  sum  specified  in  the  undertaking,  which  must  I 
fixed  by  a  judge  of  the  court  below.  The  court  below  may,  1 
any  time  afterwards,  upon  satisfactory  proof,  by  afi&davit,  ni 
the  sum  so  fixed  is  insufficient  in  amount,  make  an  order,  reqiri 
ing  the  appellant  to  give  a  further  undertaking,  to  the  same  e&i 
in  a  sum  and  within  a  time,  specified  in  the  order.  A  failure 
comply  with  such  an  order  has  the  same  effect,  as  if  no  und< 
ing  had  been  given,  as  prescrib.ed  in  this  section. 
Co.  Proc,  §  336,  first  sentence  am*d. 

S  1328.  Id. I  on  Jadflrmenty  etc.,  for  deliverT"  off  propei 

If  the  appeal  is  taken  from  a  judgment  or  order,  directing 
assignment  or  delivery  of  a  document,  or  of  personal  propertyd 
does  not  stay  the  execution  of  the  judgment  or  order,  until  I 
thing  directed  to  be  assigned  or  delivered,  is  brought  into  J 
court  below,  or  placed  in  the  custody  of  an  officer  or  receiYec;  m 
ignated  by  that  court;  or  the  appellant  gives  a  written  andera 
ing  as  prescribed  in  the  next  section.  j 

Id.,  part  of  S  336,  am'd.  ' 

I 
i  1328.  Id.)  OB  Jndsiuent  for  a  oluittel.  4 

If  the  appeal  is  taken  from  a  judgment  for  the  re<M>Ter]ri 
a  chattel,  it  does  not  stay  the  execution  of  the  judsment^  im 
the  appellant  gives  a  written  undertaking,  in  a  sum  fixed  hjj 
court  below,  or  a  judge  thereof,  to  the  effect,  that  the  appSfl 
will  obey  the  direction  of  the  appellate  court,  upon  the  appeaL 
M. 


i  1330.  Id.;  on  Judflrment,  etc.,  dtreottAdT  ooav^i 

If  the  appeal  is  taken  from  a  judgment  or  order,  directinir 
execution  of  a  conveyance,  or  other  instrument,  it  does  not 
the  execution  of  the  judgment  or  order,  until  the  Instrtun 
executed,  and  deposited  with  the  clerk,  with  whom  the  Ja< 
or  order  is  entered,  to  abide  the  direction  of  the  appellate 

Id.,   f  837.   extended  to  an  appeal  from  an  order. 

%  1381.  [Am'dU187e,  1897.]    Id.;  onjadsment,  etc.,   fbr  Cho 
■ession  of  real  property. 

If  the  judgment  or  order  directs  the  sale  or  the  delivery  of' 
possession  of  real  property,  or  entitles  the  respondent  to  the 
mediate  possession  tliereof,  an  appeal  does  not  stay  the 
of  the  judgment  or  order  until  the  appellant  gives  a  written  til_ 
taking  to  the  effect  that  he  will  not,  while  in  possession  of 
property,  commit,  or  snffor  to  be  committed,  any  waste 
and  if  the  property  is  in  his  possession  or. under  his  controW^ 
undertaking  must  also  provide  that  if  the  judgment  or  ovdc^ 
affirmed  or  the  appeal  is  dismissed,  and  there  is  a  deficiency  id 
a  sale,  he  will  pay  the  value  of  the  use  and  occupation  of  i3 
property,  or  the  port  thereof  as  to  which  the  judgment  or  ordS 
affirmed,  from  the  time  of  taking  the  appeal  until  the  deliTecj^ 
the  possession  thereof,  pursuant  to  the  judgment  or  order,  noC  < 
ceeding  a  specified  sum  fixed  by  a  judge  of  the  court  ^    ~ 

S4< 
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r?  jndirment  directs  a  sale  of  real  property  npon  the  foreclosure 
a  raortj^a^e,  and  an  eippeal  is  taken  by  a  party  against  whom 
^ajinent  of  the  deficiency  is  awarded  by  snch  liui^ment,  the  under^ 
Mim;  must  also  provide  that  if  the  jndfrmont  is  aflirmed  or  the 
I  is  dismissed,  the  appellant  will  pay  any  deficiency  which 
occnr  apoii  the  sale,  with  interest  and  costs,  and  all  ex- 
s  chargeable  ainiinst  the  pn:ceed8  of  the  sale,  not  exceeding 
m  fixed  by  a  judge  of  the  court  below. 
Pvse..  I  888;  L.  18»7,  eb.  119.     Id  effect  Sept.  1,  1897.    See  |  161S. 

1S3S.  Constmction  of  the  ln,mt  Hire  Bectioiis. 

Where  the  judgment  or  order,  from  which  an  appeal  is  taken 

the  court  of  appeals,  affirms  a  judgment  or  order,  to  the  effect 

^fied  in  either  of  the  last  five  sections,  the  undertaking  must 

the  same,  as  if  the  judgment  or  order,  from  which  the  appeal 

o  taken,  was  to  the  same  effect,  as  the  judgment  or  order  so 

ed. 

1333.  Tbe  last  six  necttoafl  qaaltlled. 

last  six  sections  do  not  extend  to  a  case,  where  it  is  specf- 
prescribed  by  law,  that  an  appeal  may  be  taken,  or  the  exe- 
Son  of  a  judgment  or  order  appealed  from  may  be  stayed,  with- 
t  security,  or  where  the  security  to  be  given,  for  either  purpose, 
specially  regulated  by  law. 

1334.  t'A.m'd,    18711.1    VTuderialKinigra  may  be  la  oae  taatra- 
it|  foraa  and  aenrlce  thereof. 

two  or  more  undertakings  are  required  to  oe  given  as 

[bed  in  this*  title  they  may  be  contained  in  the  same  instm- 

or  in  different  instruments  at  the  option  of  the  appellant. 

:li  undertaking  given  as  prescribed  in  this  title  must  be  eife- 

by  at  least  two  sureties,  and  m^st  specify  the  residence  of 

surety  therein.    A  copy  thereof,  with  a  notice  showing  where 

filed,  must  be  served  on  the  attorney  for  the  adverse  party 

the  notice  of  appeal  or  before  the  expiration  of  the  time  of 

Proe.,   §  841,  am'4. 


[Asa^dt  1881.]    Ksecptloaa  to  saretfeai  Jaattlleatloa. 

is  not  necessary  that  the  undertaking  should  be  approved; 
the  attorney  for  the  respondent  may,  within  ten  days  after 
service  of  a  copy  of  the  undertaking  with  notice  of  the  filing 
»f,  serve  upon  the  attorney  for  the  appellant,  a  written  no- 
that  be  excepts  to  the  suflSciency  of  the  sureties.    Within  tc^ 
thereafter,  the  sureties,  or  other  sureties  in  a  new  undertaJs- 
to  the  same  effect,  must  justify  before  the  court  lielow,  or  a 
thereof,  or  a  referee  appointed  by  the  same,  or  a  county 
;^     At  least  ^ve  days*  notice  of  the  justification  must  be 
A  referee  may  be  appointed  upon  the  motion  of  either 
r,  or  upon  the  court's  own  motion  to  take  tKo  justification  of 
snretlc^s  and  to  report  the  evidence  upon  the  same  to  the 
or  judge  with  bis  opinion.    The  court  may  further  direct 
It  either  party  shall  pay  the  expenses  of  such  reference.    If 
court  or  judge  finds  the  sureties  sufficient  he  must  indorse 
allowance  of  them  upon  the  undertaking,  or  a  copy  thereof, 
a  notice  of  the  allowance  must  be  serv^rl  nnon  the  attorney 
the  exceptant.    The  eff^t  of  a  failure  po  to  justify  and  procure 
aUov^ance,  is  the  same  as  if  the     undertaking  had  not  been 
Iven.    The  <x>nrt  shall  also  have  power,  in  case  it  shall  be  made 
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are   brovorht 


to  appear  to  its  satisfaction,  upon  motion,  .that  the  exception  wi 
taken  unnecessarily  or  for  purposes  of  vexation  or  delay,  to 
the  same  aside  and  approve  the  undertaking. 
CX>.  Pioc.,  I  841,  am'd;  L.  1881,  ch.  360. 

S   1386.    [Am'd,   189S.]    Appeal    from    flnxtl    Jadvmemt 
dered     after    afBLrmance    of    tnierlociitory    Jndffmoat* 
denial  of  motion  for  neTT  trial. 

Where  final  judgment  is  rendered  in  the  court  below,  after 
affirmance,    upon   an    appeal    to    the    appellate   diviaion    of 
supreme  court,  of  on  interlocutory  judgment;  or  after  the  refusi 
by  the  appellate  division^  of  a  new  trial,  either  upon  an  apoUc 
tion,  made,  in  the  first  instance,  at  a  term  thereof,  or  upon 
appeal  from  an  order  of  the  special  term,  or  of  the  judge  bef< 
whom  the  issues,  or  questions  of  fact,  were  tried  by  a  jury; 
party  aggrieved  may  appeal  directly  from  the  final  judgment 
the  court  of  appeals,  notwithstanding  that  it  was  rendered  at 
special  term,  or  at  a  trial  term,  or  pursuant  to  the  directioi 
contained  in  a  referee's  report.    But  such  an  appeal  brings  u] 
for  review,  only  the  determination  of  the  appellate  division 
the  supreme  court,  affirming  the  interlocutory  judgment,  or  rel 
ing  the  new  trinl. 

L.  1896^  ch.  946.  See  {  1350,  pout. 

I    138T.    [Am'd,    1885.]    MTliat    anesttoma 
for  revievr.  * 

An  appeal  to  the  court  of  appeals  from  a  final  judgment, 
from  an  order,  granting  or  refusing  a  new  trial  in  an  acti< 
where  the  appellant  stipulates  that  upon  affirmance  judgmei 
absolute  shall  be  rendered  against  him,  brings  up  for  review 
that  court  only  questions  of  law;  but  where  the  justices  of 
appellate  division  from  which   an   appeal  Is  taken   are  divide 
upon   the  question  as  to  whether  there  is  evidence  supportioi 
or  tending  to  support,  a  finding  or  verdict  not  directed  by 
court,  a  question  for  review  is  presented.    In  any  action  on 
appeal  to  the  court  of  appeals,  the  court  may  either  modify 
affirm  the  judgment  or  order  appealed  from,  award  a  new  trii 
or  grant  to  either  party  such  judgment  as  such  party  may 
entitled  to, 

L.   18U5,  cb.  946.     See  f  191.  subd.  4;  |  1317. 

i   1338.   [Am'd,  188S.]    1%  ben   aae«tlon«   of   fact  to    ¥e 
vle'wed* 

Upon   an   appeal   to   the   court  of  appeals  from   a  judt 
reversing  a  judgment  entered  upon  the  report  of  a  referee,  or 
determination  in  the  trial  court;  or  from  an  order  granting 
new  trial,  upon  such  a  reversal;  it  must  be  presumed  that  tl 
judgment  was  not  reversed,   or  the  new  trial  granted,   upon 
question  of  fact,  unless  the  contrary  clearly  appears  in  the 
body  of  the  judgment  or  order  appealed  from. 

Go.  Proc.;   parts  of  |fi   288  and  272;   L.    1886,    ch.   M6. 

I  1880.   [Am*d,  1895.]    "When,  a  case  to  be  prepared, 
for    the    appeal* 

Where  an  appeal  to  the  court  of  apoeals,  from  a  judgnM 
rendered  by  the  appellate  division  of  the  supreme  court,  ni 
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subject  to  the  opinion  of  the  conrt,  has  been  perfected, 
Gontainins  a  concise  statement  of  the  facts,  of  the  qnes- 
ioDs  of  law  arising  thereupon,  and  of  the  determination  of  those 
■estions  by  the  appellate  division,  must  be  prepared  and  settled, 

tor  under  the  direction  of  the  court  below,  and  annexed  to 
judgment-roll.  An  exception  is  not  necessary,  to  enable  the 
tart  of  appeals  to  review  the  determination  of  a  question  of 
K«,  arising  upon  the  verdict.  A  certified  copy  of  the  case  must 
transmitted  to  the  court  of  appeals,  instead  of  the  case  upon 
the  judgment  of  the  court  below  was  rendered.  The 
below,  or  a  judge  thereof,  may  extend  the  time,  limited 
law,  within  which  the  papers  must  be  transmitted  to  the 
of  appeals,  for  the  purpose  of  enabling  the  appellant  to 
re  the  c^me  to  be  prepared  or  settled. 
Pnc  put  «f  •  S33  sad  part  of  |  Sffi;  L.  1889.  eh.  OM. 

840 
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TITLB  m. 

Apj>eal  to  the  empreme  court  from  an  inferior  oouzt. 

See.  1340.  Appeal!  from  Inferior  courts. 

1841.  Limitation   of   time;   secnrlty. 

1842.  Appeal  from  order. 

1843.  Limitation  of  time  and   stay  of  proceedings. 
1344.  Appeal*    where    and    how    heard. 

1346.  Judgment  or  order,   where  entered.  i 

1 
I  134C.  [Am'd,  1885.]    Appe»l«  from  Inferior  oowrts. 

Except  appeals  from  inferior  and  local  coarts  heretofore  hem 
in  the  court  of  common  pleas  for  the  city  and  county  of  Nd 
Yorlc,  and  the  superior  court  of  Bnflfalo,  an  appeal  may  be  tak^ 
to  the  appellate  diviaion  of  the  supreme  court,  from  a  final  j!  ^ 
ment,  rendered  by  k  county  court,  or  by  any  other  court 
record  possessing  original  jurisdiction,  where  an  appeal  thi 
from  to  a  court  other  than  the  supreme  court  is  not  expi 
given  by  statute,  and  upon  such  appeal,  an  order  granting 
refusing  a  new  trial  for  any  of  the  causes  mentioned  In  aectli 
nine  hundred  ■  and  ninety-nine  of  this  act,  made  by  any  of  •■ 
courts,  and  questions  of  fact,  may  be  reviewed  in  the 
manner  and  to  the  same  extent  as  questions  of  fact  may 
reviewed,  upon  appeal  to  the  appellate  division  of  the  su^i 
court  from  a  final  judgment  and  order,  granting  or  refusii 
new  trial,  rendered  by  the  same  court.  Appeals  from  infc 
and  local  courts  heretofore  heard  in  the  court  of  common  pi 
for  the  city  and  county  of  New  York  and  the  superior 
of  Buffalo,  may  be  taken  to  the  supreme  court, 

Co.  Proc.,  (  344,  first  sentence  am'd.     See  6  T.  ft  O.  456.     L.  1805,  ch.  tl 

i  1841.  litmltatloB  of  time)  seciirltF* 

An  appeal,  authorized  by  the  last  section,  must  be  taM 
■within  thirty  days  after  service,  upon  the  attorney  for  fl 
appellant,  of  the  copy  of  the  judgment,  and  written  notice  1 
the  entry  thereof.  Security  is  not  required  to  perfect  the  appq 
but  to  stay  the  execution  of  the  judgment  security  mnatj 
given  and  the  sureties  may  be  excepted  to,  and  must  juafli 
as  upon  an  appeal  to  the  court  of  appeals,  from  a  Judgment! 
the  same  amount,  or  to  the  same  effect.  j 

Id..  §  345.  and  part  of  §  331.  as  am'd  by  L.  1876.  ch.  841,  |  IS.  , 

§   in  12.    [Am'd,  180R,  1007.1    Appeal  from  order.  J 

An  appe.'il  niiiv  nlso  be  fjikcn.  n**  provided  by  section  la 
from  .111  order  affoftinff  n  snbstaiitial  richt  ninde  by  the  conrT 
n  judire.  in  an  action  broupht  in  or  taken  by  appeal  to  a  coa 
sp<»(*lfi(d  ill  said  sootion.  i 

T(l..  part  of  S  344,  am'd;  L.  180.'5.  cb.  946;  L.  1907,  cb.  680.  In  effect  M 
5.   19()7. 

i  1343.  [Am'd,  1877.]    Limitation  of  time  and  star  ^f  *« 

oeedinoTM- 

An  appeal,  authorized  by  the  last  section,  must  be  tala 
within  sixty  days  after  service  upon  the  attorney  for  the  api 
lant,  of  a  copy  of  the  order,  and  written  notice  of  the  eSI 
thereof. (1)  Security  is  not  required  to  perfect  it;  but  It  d^ 
not  stay  the  execution  of  the  order  from  which  it  is  takl 
The  appellate  court,  or  a  jiu1{?e  thereof,  may  direct  such  a  sti 
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|Do  such  terms,   as  to   secnritj  or  otherwise,   as  justice   re- 

1)  Co.  Proc.,  I  331p  as  am'd  by  U  1870,  cb.  4.31,  §  13.     (2)  Id.,  g  350. 

1 1344.  [Am'dy  1895,  1902,  1904.]    Appeal,  wliere  and   how 
|srd. 

appeal  taken  as  prescribed  in  this  title,  must  be  heard  by 

appellate  division  of  the  supreme  court,  except  that  appeals 

the  judgment  of  any  municipal  court  in  either  of  the  bor- 

of  Manhattan  or  the  Bronx  in  the  city  of  New  York,  or 

a  judjrment  or  order  of  the  city  court  in  the  city  of  New 

may   be  heard  by  the  appellate  division   of  the  supreme 

or  by  such  justice  or  justices  of  the  supreme  court  as  may 

dgnated  for  that  purpose  by  the  justices  of  the  appellate 

BOD  sitting   in   the    first   judicial    department.      In    case    an 

is  heard  by  a  justice  or  justices  of  the  sui^reme  court  as 

jjoibefore   provided,    the    justice    or   justices    by    whom    such 

was  determined,  or  a  justice  of  the  appellate  division  in 

Iret  judicial  department,  may  allow  an  appeal  to  be  taken 

appellate  division  from  such  determination;  and  appeals 

inferior  courts  heretofore  heard  by  the  superior  court  of  Buf- 

tall  be  heard  by  the  appellate  division  of  the  supreme  court 

fourth  judicial  department,  or  by  such  justice  or  justices 

supreme  court  as  may  be  designated  for  that  purpose  by 

lees  of  the  appellate  division  of  the  fourth  judicial  de- 

*nt.    The  provisions  of  title  fourth  of  this  chapter,  relating 

hearinfc  of  appeals,  taken  in  the  supreme  court,  and  to  the 

inent  proceedings  thereupon,  apply  to  an  appeal  taken   as 

ibed  in  this  title,  except  as  specified  in  the  next  section. 

cb.  946;  L.  1902,  ch.  615;  L.  1004,  ch.  602.     In  effect  Sept.  1, 1904. 

I.  [Ain'dy  1896.]    Jadflrment  or  order,  where  entered. 

Judgment  or  order  of  the  appellate  division  rendered  upon 
?eal  authorized  by  this  title  must  be  entered  in  the  office 
derk  of  the  appellate  division  in  the  department  in  which 
irt  below  is  located.    A  certified  copy  thereof  annexed  to 
ipers  transmitted  from  the  court  below  must  be  transmitted 
clerk,  upon  payment  of  his  fees,  to  the  clerk  of  the  county 
the  court  from  which  the  appeal  was  taken  is  situated, 
ihall  constitute  the  judgment-roll  and  remain  in  his  office, 
filing  of  the  judgment-roll  or  the  entry  of  the  order,    as 
ribed  in  this  section,  Is  a  sufficient  authority  for  any  pro- 
in  the  court  below  or  before  the  judge  or  justice  who 
the  order  appealed  from  which  the  judgment  or  order  of 
dilate  court  directs  or  permits.    But  where  the  execution 
judgment  or  order  of  the  appellate  court  is  stayed  by  an 
to  the  court  of  appeals,  the  proceedings  in  the  court  below 
fore  the  judge  or  justice,  who  made  the  order  are  stayed 
manner.    A  judgment  or  order  of  the  supreme  court,  ren- 
upon  an  api)eal  from  a  judgment  of  any  district  court  or 
city  court  of  New  York,  or  an  appeal  heretofore  heard 
superior  court  of  BuflPalo.  must  be  entered  in  the  office 
clerk  of  the  county  wherein  the  court  below  is  located. 
witii  the  papers  transmitted  from  the  court  below,  forms 
!gment-roll  which  must  be  filed  in  the  same  office.    Where 
Mipeal  is  from  the  city  court  of  New  York,  the  judgment  or 
of  the  supreme  eourt  must  be  entered  in  the  office  of  the 
of  the  said  court. 
L 
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SZTLBIY. 
Appeal  to  the  appellate  division  of  the  supreme  go>ixH 

Qec.  1346.  Appeal   from  Judgment. 
1847.  Appeal  from  order. 
1M8.  Id.;    when   made   out  of   court;    pewen  of  appellate   dlvtaiai 

grant   ordera. 
1840.  Appeal   from   interlocutory  judgment. 
1850.  Api)eal    from    final    judflrment,    after    afflrmance    of    Interloe^ 

Judgment,  or  denial  of  new  trial.    Reylew  in  the  eomt  of  apfl 

1351.  Limitation  of  time;  order  to  atay  proceedings. 

1352.  Stay  of  preceedlngs  without  order. 
1868.  Upon  what  pai)er8  appeal  to  be  beard. 
1354.  Entry  of  Judgment  or  order;  Judgment-roll. 
1855.  Hearing,    etc.,   in   the  supreme  court. 

I  1846.  [Am'd»  1885.]    Appeal  from  Jndvment. 

An  appeal  may  be  taken  to  the  appellate  diyision  of  \ 
supreme  court  from  a  final  judgment  rendered  in  the  supit 
court  or  in  any  superior  city  court  prior  to  the  first  day 
January,  one  thousand  eight  hundred  and  ninety-six,  and  fl 
a  final  judgment  rendered  in  the  supreme  court  after  said  { 
as  follows:  * 

1.  Where  the  judgment  was  rendered  upon  a  trial  by  a  ref^ 
or  by  the  court  without  a  jury,  the  appeal  may  be  taken  ii 
questions  of  law,  or  upon  the  facts,  or  upon  both.  1 

2.  Where  the  judgment  was  rendered  upon  the  verdict  4 
Jury,  the  appeal  may  be  taken  upon  questions  of  law. 

Co.  Proc.,  part  of  f  348,  am'd.    See  L.  1870,  ch.  408,  {  8.    L.  1885.  tJkj'i 

I  1847.   [Am'dy  1896.]    Appeal  from  order.  ' 

An  appeal    may  be  taken,   to  the   appellate  diTiaion    of 
supreme  court,   from   an  order,   made  prior  to  the  first   di 
January,  one  tnousand  eight  hundred  and  ninety-six,  in  an 
upon  notice,  at  a  special  term  or  a  trial  term  of  a  auperiorj 
court,  or  of  the  supreme  court,  or  at  a  term  of  the  circuit 
and  from  an  order  made  at  a  special  term  or  trial  term 
supreme  court,  after  said  day,  in  either  of  the  following  ci 

1.  Where  the  order  grants,  refuses,  continues,  or   modi 
provisional  remedy;  or  settles,  or  grants,  or  refuses  an  appl 
to  resettle  a  case  on  appeal  or  a  bill  of  exceptions. 

2.  Where  it  grants  or  refuses  a  new  trial;  except  that 
specific  questions  of  fact,  arising  uoon  the  issues,  in  an 
triable  by  the  court,  have  been  tried  by  a  jury,  pursuant 
order  for  that  purpose,  as  prescribed  in  section  971  of 
an  appeal  cannot  be  taken  from  an  order,  granting  or  rei 
a  new  trial,  upon  the  merits. 

3.  Where  it  involves  some  part  of  the  merits. 

4.  Where  it  aflfects  a  substantial  right. 

5.  Where,  in  effect,  it  determines  the  action,  and  pi 
judgment^  from  which  an  appeal  might  be  taken.  j 

6.  Where  it  determines  a  statutory  provision  of  the  State  I 
unconstitutional;  and  the  determination  appears  from  the  r 
given  for  the  decision  thereupon,  or  is  necessarily  implied 
decision. 

An  order,  made  upon  a  summary  ao plication,  after  joi 
is  deemed  to  have  been  made,  in  the  action,  within  the 
of  this  section. 

Id.,  8  349,  am'd;  L.  1885,  cb.  946.    See  U  2087,  WKk 
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i]M8.  [Aat'dy  1885.]    Id.|  wliem  made  out  of  oo«rtj  pow- 
of  aypellmte  dlvlsloA  to  vrant  orders. 

appeal  may  also  be  taken  to  the  appellate  dlyision  of  the 

court,  from  an  order,  made  in  an  action,  upon  notice, 

JBiige  or  justice,  out  of  court,  in  a  case  where  an  appeal 

bare  been  taken,  as  prescribed  in  the  last  section,  if  the 
bad  been  made,  by  the  court.  The  appellate  diyision  shall 
power  to  vacate  or  modify,  without  notice,  or  upon  such 

as  it  shall  deem  proper,  any  order  in  an  action  or  special 

ling  made  by  a  justice  of  the  supreme  court  or  by  the 

without  notice  to  the  adverse  party;  it  may  grant  a  stay 

js  upon  any  judgment  or  order  of  the  supreme  court 

which  an  appeal  is  pending,  and  may  grant  any  order  or 

Honal  remedy  which  has  been  applied  for  without  notice 

adTerse  party,  and  refused  by  the  supreme  court  or  a 

thereof. 

(.  ch.  M6. 

[Am'dy    1895.]    Appe«l    from    interlocutory    |«dv» 

^ipeal  may  also  be  taken  to  the  appellate  division  of  the 
court,   from  an   interlocutory  judgment  rendered  at  a 
term  or  trial  term  of  the  supreme  court,  or  entered  upon 
^ort  of  a  referee. 


[Am'dy  1896.]  Appeal  from  llnal  Judsmeat,  after 
mee  of  lAterloeotory  Jadyment,  or  dental  of  neT» 
Revleyr  i»  the  eonrt  of  appeals. 

final  judirment  is  taken,  at  a  special  term  or  trial  term, 

mt  to  the  directions  of  a  referee,  after  the  affirmance, 

[la  appeal  to   the  appellate  division  of  the  supreme  court 

ibterlocutory  judgment;  or  after  the   TefusaL  by  the  appel- 

msion    of  a  new  trial,  either  upon  an  application,  made, 

ibst  instance,  at  a  term  of  the  appellate  division,  or  upon 

from  an  order  of  the  special  term,  or  of  the  judge, 

whom  the  issues,  or  questions  of  fact,  were  tried  by  a 

[in  appeal  to  the  appellate  division  from  the  final  judgment 

np,  for   review,  only  the  proceedings  to  take  the  final 

It,  or  upon  which  the  final  judgment  was  taken,  including 

ring  or  trial  of  the  other  issues  in  the  action,  if  any. 

,app«d  is  taken,  to  the  court  of  appeals,  from  the  deter- 

n  of  the  appellate  division  upon  the  appeal  from  the  final 

Jt,  the  determination  of  the  appellate  division,  affirming 

rioeutory  jodgment  or  refusing  the  new  trial,  may,  at  the 

of  either  party,  be  reviewed  thereupon.    If  the  respond- 

ti  to  bring  it  up  for  review,  he  may  take  a  cross-appeal 

)oi,  notwithstanding  the  expiration  of  the  time  to  take  an 

appeal  therefrom. 

M  1316,  13S«. 
1.  (Am'd,  1896,  1908.]     liimltatton  of  time;  order  to 


i^Ppeal,  authorized  by  this  title,  must  be  taken,  within  thirty 
Rafter  service,  upon  the  attorney  for  the  appellant,  of  a  copy 
"^    judgment  or  order  appealed  from,  and  a  written  notice 
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of  the  entry  thereof.  Security  is  not  required  to  perfect  1 
appeal;  but,  except  >vhcre  it  is  otherwise  spe^cially  prescribed 
law.  the  appeal  does  not  stay  the  execution  of  the  judgmoit 
order  appealed  from;  unless  the  court,  in  or  from  which  i 
appeal  is  taken,  or  a  judge  thereof,  makes  an  order,  direct 
such  a  stay.  Such  an  order  may  be  made,  and  may,  from  tl 
to  time,  be  modified,  upon  such  terms,  as  to  security  or  oil 
wise,  as  justice  requires.  If  security  is  given,  either  as  a 
dition  of  granting  the  order,  or  as  prescribed  in  the  next 
the  provisions  of  title  second  of  this  chapter  apply  thereto, 
the  appellate  division  of  the  supreme  court  was  specified  in 
provisions,  in  place  of  the  appellate  court,  and  a  judge  of 
same  court,  in  place  of  a  judge  of  the* court  below.  Exec 
of  a  judgment  for  the  recovery  of  money  only  shall  not  be 
without  security  for  more  than  thirty  days  after  the 
upon  the  attorney  for  the  appellant  of  a  copy  of  the  j 
and  written  notice  of  the  entry  thereof. 

Co.  Proc,  portions  of  $S  332,  348,  and  350,  reconstracted;  L.  I89&,  dui 
L.  1903,  ch.  28&     In  effect  Sept.  1,  1903.  •] 

I  1362.  Star  of  proceedlnflTfi  -vrltbovt  order.  ' 

Upon  an  appeal  from  a  final  judgment,  taken  as  preacriba^ 
this  title,  the  appellant  may  give  the  security,  requiKd  to  pcfill 
an  appeal  to  the  court  of  appeals,  from  a  judgment  of  the  iii 
amount,  or  to  the  same  effect;  and  to  stay  the  execution  tiieii 
In  that  case,  the  execution  of  the  judgment  appealed  frod 
stayed,  as  upon  an  appeal  to  the  court  of  appeals,  and  suq 
to  the  same  conditions. 

Id.,  §  348.  ^ 

§  1353.  [Am'd,  1895.]  Upon  what  papers  appeal  t«i 
heard.  i 

An  appeal  from  a  final  judgment,  taken  as  prescribed  In] 
title,  must  be  heard  upon  a  certified  copy  of  the  notice  of  apg 
of  the  judgment-roll,  and  of  the  case  or  notice  of  exceptioii 
any,  filed,  as  prescribed  by  law  or  the  general  rules  of  pr&d 
after  the  entry  of  the  judgment,  and  either  before  or  afterj 
appeal  is  taken.  An  appeal  from  an  interlocutory  judgment 
from  an  order  taken  as  prescribed  in  this  title,  must  be  h|| 
upon  a  certified  copy  of  the  notice  of  appeal,  and  of  the  pa| 
used  before  th,e  court,  judge  or  justice,  upon  the  hearing  oJf, 
demurrer,  application  for"  judgment,  or  motion,  as  the  caati 
quires.  tJnless  the  appellate  division  shall  in  a  special  case  all 
wise  direct,  before  an  appeal  shall  be  placed  upon  the  <?aleflj 
the  appellant  shall  file  with  the  clerk  of  the  appellate  di^ 
the  case  and  exceptions  or  the  other  papers,  upon  which  th* 
peal  shall  b.e  heard,  printed  as  required  by  the  rules  of  praq 
in  case  the  appeal  is  from  a  judgment  the  printed  case  audi 
ceptions  must  be  ordered  filed  by  the  justice  ar  referee  bti 
whom  the  case  was  tried. 

L.  1895,  ch.  946. 

I  1354.  [Am*d,  1870.]     Entry  of  Jadymeat  or  orderi  |tt 

ment-roll. 

Where  judgment  of  affirmance  is  rendered  upon  tlie  ai)peel» 
judgment-roll  consists  of  a  copy  of  the  judgment,  annexed  to^ 
papers,  upon  which  the  appeal  was  heard.  Where  subset 
proceedings  are  taken,  at  the  special  term  or  trial  term.  M 
the  entry  of  final  judgment,  the  judgment-roll  bifnt  muo  i 
tain  the  proper  papers  relating  thereto^ 
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1355.  [Aai*d»  1895.1     Hearlnfft  etc.,  tit  tbe  aiipreiiie  court. 

Ln  appeal  taken  to  the  appellate  division  of  the  supreme  court, 
pres»cril^  in  this  title,  must  be  heard  in  the  department,  em- 
mng  the  county,  in  which  the  judgment  or  order  appealed 
m  is  entered;  unless  an  order  is  made,  as  prescribed  iu  section 
i  of  this  act,  directing  that  it  be  heard  in  another  department, 
unless  appeals  pending  in  one  department  are  transferred  for 
iriog  and   determination   to  another,  pursuant   to  article  six, 

rm  one,  of  the  constitution.  The  order  made  upon  the  ap- 
must  be  entered  in  the  office  of  the  clerk  of  the  api)ellate 
fsion,  and  a  certifiad  copy  thereof  with  the  original  case  or 
lent  npon  which  the  appeal  was  heard,  filed  as  provided  in  sec- 
i  thirteen  hundred  and  fifty- three  must  be  transmitted  by  the 
upon  payment  of  his  fees,  to  the  clerk  of  the  county  where 
idgment  or  order  appealed  from  was  entered,  and  upon  such 
M  copy  of  the  order  and  the  case  or  papers  npon  which  the 
was  heard,  the  county  clerk  shall  enter  the  judgment  in 
[office. 
Htttcte  for  Co.  Proc.,  portiona  of  ({  347  and  348;  h,  1S86,  cb.  Md.    See 
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Appeal  from,  a  tLetermination  in  a  special  proceeding; 

e«c.  13S6.  Appeal  from  order  made  In  the  same  coort. 
1857.  Id.;  when  made  by  another  eonrt  or  Judge. 
1868.  Pireceding  order  may  be  reviewed. 
1850.  Limitation  of  time   to  appeal. 

1860.  Stiiy  of  proceedings;  bearmg  of  appeal;  deciilon  thereupon. 
1881.  This  title  Qoalifled.    Application  of  proTlaioDs  relating  to  n< 


I   1856.    [Am'd,    1805.]    Appeal    from    order 
oo«rt. 


i4e    im 


An  appeal  may  be  taken,  to  the  appellate  division  of  the 
preme  court,  from  an  order,  affecting  a  substantial  right,  maj 
m  a  special  proceeding,  at  a  special  term  or  a  trial  term  of  ' 
supreme  court;  or  made  by  a  justice  thereof,  in  a  special  pi 
ing  instituted  before  him,  pursuant  to  a  special  statutory  proi 
sion;  or  instituted  before  another  judge,  and  transferred  to, 
continue^*  before  him. 

L.  1864,  ch.  270,  |  1.  first  clause  (4  Bdm.  081;  5  Id.  188);  L.  1886, 

I  18S7.   [Am'dy  1896.]   'Id.|  ftrlien  made  by  amother   eoi 
or  Judflre. 

An  appeal  may  also  be  taken  to  the  appellate  diyision  of 
supreme  court,  from  an  order,  affecting  a  substantial  right, 
by  a  court  of  record,  possessing  original  jurisdiction,  or  a  jw. 
thereof,  in  a  special  proceeding  instituted  in  that  court,  or  bel 
a  judge  thereof ,  pursuant  to  a  special  statutory  proTisi^ 
or  instituted  before  another  judge,  and  transferred  to,  or 
tinned  before,  the  judge  who  made  the  final  order.  But 
section  does  not  apply  to  a  case,  where  an  appeal  from  the 
to  a  court,  other  than  the  appellate  division  of  the  suprei 
court,  is  expressly  given  by  statute. 

Subatltuted  for  part  of  Go.  Proc.,  |  844;  L.  1806,  ch.  046.    See  i  184S, 

f  1868.  [Am'd*  1877.]    Precedins  order  may  he  rowle^vri 

An  appeal,  authorized  by  this  title,  brings  up  for  review, 
preceding  order,  made  in  the  course  of  the  special  proceeding, 
volving  the  merits,  and  necessarily  affecting  the  final  order 
pealed  from,  which  is  specified  in  the  notice  of  appeal. 

flee  Go.  Proc..  9  828. 

f  1869.  Umltatlon  of  time  to  appeal. 

An  appeal,  authorized  by  this  title,  must  be  taken  within  thi 
days  after  service  of  a  copy  of  the  final  order,  from  which 
taken,  with  a  written  notice  of  the  entry  thereof,  upon  the  a] 
lant;  or,  if  he  appeared,  upon  the  hearing,  by  an  attorney  at 
or  an  attorney  in  fact,  upon  the  person  who  so  appeared  for  hli 

From  Id.,  I  832.    See  L.  1864.  ch.  270.  S  2. 

I  1880.  Stay  of  proceedings )  hearing  of  appeal |  deelal< 
thereapon. 

The  provisions  of  title  fourth  of  this  chapter,  relating  to  ^ 

Ing  an  appeal  from  an  order,  taken  as  therein  prescribed;  to  si 
ing  the  execution  of  the  order  appealed  from;  to  hearing 
appeal:  and  to  the  entry  and  enforcement  of  the  order  made 
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t appeal,  apply,  where  an  appeal  is  taken,  as  prescribed  in  UiIb 
,  except  as  otherwise  specially  prescribed  by  law. 

tUM  aection  refers  to  fii  1351.   1853,   1854.  and   1866.   anU.    Sea.   also,   || 
M  «ttl  1314.  able. 

1861.   This    title    avallfled;    Appllc«tlon    of    ^rawimlomm 
iUng  to  aettona. 

title  docs  not  confer  the  right  to  appeal  from  an  order, 

\a  case,  where  it  is  specially  prescribed  by  law,  that  the  order 

lot  be  reviewed.    The  proceedings  upon  an  appeal,  taken  as 

fribed  in  this  title,  are  governed  by  the  provisions  of  this 

and  of  the  general  rules  of  practice,  relating  to  an  appeal  In 

')n,  except  as  otherwise  specially  prescribed  by  law. 
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CHAPTER  XIII. 
Executions. 

TITLE    I.-Pormsof  Execntlon:  Time  and  Manner  of  Im»Ibc   an  Exec«tl 
Ctaneral  Doiles  and  LUbllltlet  of  Ofllcera. 

TITLE  II.— Execution  Against  Prop«rt]r. 

TITLE  III. -Execution  Against  the  Penon. 

TITLE  L  I 

FormB  of  execution;  time  and  manner  of  i guying  an  ex4 
tion;  general  duties  and  liabilities  of  officers. 

I 

Sec.  1362.  To  whom  execution  directed;  provision  where  sheriff  is  a  part 

1363.  Time   of    receipt    to   be    Indorsed   on   execution. 
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I    1362.    To    ^vbont    execution    directed;    provlnlon    ^vrfe 
nlkerlfl  la  n  party. 

An  execution  must  be  directed  to  the  sherifif,  unless  he  I 
party  or  interested;  in  which  case  it  must  be  directed  as  i 
scribed  in  section  173  of  tliis  act.  But  the  court  may,  in  itsj 
cretion,  order  an  execution,  issued  upon  a  judfirment  reni"' 
against  a  sheriff,  either  alone  or  with  another,  to  be  directi 
a  person,  designated  in  the  order,  instead  of  to  the  coronei 
a  particular  coroner;  in  which  case  it  must  be  so  directed. 
person  so  designated  must  he  of  full  age,  a  resident  of  the  SI 
and  not  a  party  to  the  action,  or  interested  therein.  Where* 
execution  is  issued  upon  a  judgment  for  a  sum  of  money, 
directing  the  payment  of  a  sum  of  money,  the  order  dors  not  I 
effect,  until  the  person  so  designated  executes,  and  files  In' 
clerk's  office,  a  bond  to  the  people,  with  at  least  two  Bureties, 
proved  by  a  judge  of  the  court,  or  a  county  judge,  in  a  tiil 
sum,  fixed  by  the  order,  not  less  than  twice  the  sam  to  be 
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eted  by  rirtue  of  the  execution;  conditioned  for  the  faithfnl  per* 
Imaiice  of  his  dnties  under  the  execution.  A  certified  copy  of 
order,  and.  where  it  requires  a  hond  to  be  given,  the.  clerk's 
'^cftte  that  a  bond  has  been  filed,  as  required  by  the  order, 
be  attached  to  the  execution.  The  person  so  designated  is 
d  an  officer;  and,  with  respect  to  that  execution,  he  is  suh- 
|t  to  the  obligations  and  liabilities,  and  has  the  power  and 
Bority  of  a  coroner,  and  is  entitled  to  fees  accordingly. 

IL  Pkk.,  pert  of  f  289,  and  2  R.  S.  964,  Sf  11  and  12,  am*d.    See  8  T.  & 
•061 

1983.  Time   of  receipt  to  be  Indorsed  on  execution. 

sheriff,  to  whom  an  execution  is  directed  and  delivered, 
npon  the  receipt  thereof,  indorse  thereupon  a  memorandum 
day,  hour,  and  minute,  when  he  received  it. 

S.  304.    S   10    (2  Edm. -877). 

Tlie  dlfTerent  kinds  of  execution. 

are  four  kinds  of  execution,  as  follows: 
Against  property. 
Against  the  person. 
For  the  delivery  of  the  possession  of  real  property  with  or 

t  damages  for  withholding  the  same. 
For  the  delivery  of  the  possession   of   a  chattel,   with  or 

t  damages   for  the  taking  or  detention   thereof. 

execution  is  the  process  of  the  court,  from  which  it  ia 

Proc..  i  286.   am'd.     See  {  1240. 

To  Yvbrnt  counties  executions  may  Issve. 

execution  against  property  can  be  issued  only  to  a  county, 
clerk's  oflSce  of  which  the  judgment  i^  docketed.    An  exe- 

against   the  person   may   be   issued   to   any   county.    An 

*m  for   the  delivery  of  the   possession   of   real   property. 

be  issued   to  the  county,   isvhere  the  property,   or  a   part 

)f,  is  situated.    An  execution  for  the  delivery  of  the  pos- 

of  a  chattel,   may  be  issued  to  any  county,  where  the 

is  found;  or  to  the  sheriff  of  the  county  where  the  judg- 
>I1  is  filed.  Executions,  upon  the  same  judgment,  may  be 
at  the  same  time,  to  two  or  more  different  counties. 

ite  for  Co.  Ttoc.,  part  of  1*287.     See  ante,  §  697. 

General  reanlnltea  of  execatlons. 

execution  must  intelligibly  describe  the  judgment,  stating 
»es  of  the  parties  in  whose  favor,  and  against  whom,  the 

when,  and  the  court  in  which,  the  judgment  was  rendered; 
fji  it  was  rendered  in  the'  supreme  court,  the  county  in  which 
"idjonent-roll  is  filed.  It  mn?t  require  the  sheriff  to  return 
itbe  prooer  clerk,  within  sixty  days  after  the  receipt  thereof, 
^t  as  otherwise  prescribed  in  the  next  section,  it  must  be 

returnable  to  tne  clerk,  with  whom  the  judgment-roll  is 

Pne.,  part  of  f  289,  consolidated'  with  Id..   |  200.  See  {§  23,  24. 

Id.;  vrlieB  Issned  on  llllngr  tranacrlpt  from  Justice's 
etc 

t9t  an  execution  Is  issued  out  of  a  court,  other  than  that 
the  judgment  was  rendered,   upon  filing  a  transcript 
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of  the  judgment  rendered  in  the  latter  court,  it  must  also  specif 
the  clerk,  with  whom  the  transcript  is  filed,  and  the  time  c 
filing;  and  it  must  he  made  returnable  to  that  clerk.  If  til 
judgment  was  rendered  in  a  justice's  court,  it  must  specify  til 
justice's  name;  and  it  must  omit  the  specification,  respecting  tk 
filing  of  the  judgment-roll. 

See  post,  I  3043. 

§    1868.    Re«atiiiteB    of    execution    for    tbe    colleetloii   i 
otoiiey. 

An  execution,  issued  upon  a  judgment  for  a  sum  of  moD< 
or  directing  the  payment  of  a  sum  of  money,  must  specify, 
the  body  thereof,  the  sum  recovered,  or  directed  to  be  paid, 
the  sum  actually  due  when  it  is  issued.    It  may  specify  a 
from  which   interest  upon  the  sum  due  is  to  be  computed; 
which   case,   the  sheriff  must  collect  interest  accordingly, 
the  sum  is  paid.    If  all  the  parties,  against  whom  the  judt 
is  rendered,  are  not  judgment  debtors,  the  execution  must  si 
who  is  the  judgment  debtor. 

2  R.  S.  364,  I  9.  as  am'd  by  L.  1844,  cb.  824;  and  Co.  Proc.,  part  of  I  4 

I  1368.  Id.;  aflralnfit  property'. 

An  execution  against  property  must,  if  the  judgment-roll  is 
filed   in  the  clerk's  office  of  the  county  to  which   it   is  issi 
specify  the  time  when  the  judgment  was  docketed  in  that  com 
It  must,  except  in  a  case   where  special  provision   is  othei 
made  by  law,  substantially  require  the  sheriff  to  satisfy  the  ji 
ment,  out  of  the  personal  property  of  the  judgment  debtor; 
if  sufficient  personal  property  cannot  be  found,  oat  of  the 
property,  belonging  to  him,  at  the  time  when  the  judgment 
docketed    in   the  clerk's  office  of    the  county,   or  at   any 
thereafter. 
Ck>.   Proc.,    part  of   |  289,   am*d. 

I   1870.   Id.)    fvbere   a   -warrant    of   attachment    l&as 
levied  by  Bberiif. 

Where  a  warrant  of  attachment,  issued  in  the  action,  has 
levied  by  the  sheriff,  the  execution  must  substantially  require 
sheriff  to  satisfy  the  judgment,  as  follows: 

1.  Where  the  judgment  debtor  is  a  non-resident,  or  a  foi 
corporation,  and  the  summons  was  served  upon  him  or  it,  with< 
the   State,  or  otherwise  than   personally,   pursuant  to  an  oi 
obtaine^l  for  that  purpose,  as  prescribed  in  chapter  fifth  of 
act,   and   the  judgment  debtor  has  not  appeared   in  the  act 
out  of  the  personal  propert.v  attached,  and,  if  that  is  insuffick 
out  of  the  real  property  attached. 

2.  In  any  other  case,  out  of  the  personal  property  attaci 
and,  if  that  is  insufficient,  out  of  the  other  personal  property 
the  judgment  debtor;  if  Iwth  are  insufficient  out  of  the  real 
erty  attached;  and,  if  that  is  insufficient,  out  of  the  real 
erty,   belonging  to   him,    at    the   time   when   the   judgment 
docketed   in   the   clerk's   office  of   the  county,    or   at   any 
thereafter. 

See  {($  ft40,  707  aud  T08,  ante.  | 

I  1871.  Id.;  nfrnlnst  executor,  etc. 

An  execution  againKt  real  or  personal  property,   in  the  haol 
of  an  executor,  administrator,  heir,  devisee,  legatee,   tenant  i 
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^  propertj,  or  trustee,  must  substantially  require  the  sheriff 
imustj  the  judgment,  out  of  that  property. 

k  Proe.,  S  280.  sobd.  1. 

I  13T2.  Id.)    »flr«lBst   tMe   persoa. 

execution  against  the  person  must  substantially  require 
ffaeriff,  to  arrest  the  judgment  debtor,  and  commit  him  to 
jail  of  the  county,  until  he  pays  the  judgment,  or  is  dis- 
ged  according  to  law.  Except  where  it  may  be  issued,  with- 
the  previons  issuing  and  return  of  an  execution  against  prop- 
5  it  must  recite  the  issuing  and  return  of  such  an  execution, 
"flying  the  county  to  which  it  was  issued. 

I  aS9,  sabd.   3.   am'd.     See  8  1489. 

Id.;    for    delivery   of   property.    How   moner*   '««■ 
d  by  same  Jndirmeiity  may  be  collected. 

execution  for  the  delivery  of  the  possession  of  real  prop- 
or  a  chattel,  must  particularly  describe  the  property,  and 
late  the  party  to  whom  the  judgment  awards  the  posses- 
thereof :  and  it  must  subitantialiy  require  the  sheriff,  to 
the  possession  of  the  property,  within  his  county,  to  the 

entitled   thereto.    If  a  sum  of  money  is  awarded  by  the 

judgmeut,  it  may  be  collected,  by  virtue  of  the  same  execa- 

or  a  separate  execution  may  be  issued  for  the  collection 

omlttiii^  the  direction  to  deliver  possession  of  the  proji- 

If  one  execution  is  issued  for  both  purposes,  it  must  con- 
with  respect  to  the  money  to  be  collected,  the  same  direc- 
as  an  execution  against  property,  or  against  the  person, 

case  requires. 

itvte  for   Co.    Proc.,   |   289,   subd.   4. 

1S74.     Separate     execntlonii,     tirbere     neparate     sunui 

led. 

^re  a   judi^ment   awards  different   sums  of   money,   to   or 

different   parties,   a  separate  execution  may   be  issued, 

lect  each   sum   so  awarded;  subject  to  the   power  of  the 

to  control  the  enforcement  of  the  executions,  upon  motion, 

the   collection  of   one  execution   will,   wholly   or  partly, 

another. 

Bx«eatioa  of  coarscy  -vritbtn  Axe  years. 

)t  as  otherwise  specially  prescribed  by  law,  the  party 
ring  a  final  judgment,  or  his  assignee,  may  have  execution 
i>on,  of  course,  at  any  time  within  five  years  after  the 
of  the  jadsrment. 

h«..  I  283,   amd.     8«h»  ff  1382,  1868. 

[Aia*d,  1886,  1887.]    Kxeeatloa  after  death  of  Jad«- 
eredltor. 

the  party  recovering  a  final  judgment  has  died,  exeeu- 

may  be  issued  at  any  time  within  five  j^ears  sfter  the  entry 

»e  judgment,  by  his  personal  representativPB,  or  by  the  as- 

i  of  the  judgment,  if  it  has  been  assigned,  and  the  execution 

be  indorsed  with   the  name  and   residence  of  the  person 

the  same.    And  where  a  party  or  one  or  more  of  several 

against  whom  a  judgment  for  the  recovery  of  possession 

'tttl  property  has  been  obtained  has  died,  an  order  |;raatin|^ 
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leave  to  issue  and  execute  such  execution  or  writ  of  posse 
may  be  granted  upon  giving  twenty  days'  notice  to  the  occut 
of  the  lands  so  recovered  and  to  the  grantees  or  devisees  of 
deceased,  or  if  he  died  intestate*   to  the  heirs  at  law  of 
deceased,   said  notices  to  be  served  In  the  same  manner 
summons  is  directed  to  be  served  in  an  action  in  the  su] 
court. 

L.  1887,  ch.  082. 

{  1877.  IVlien  execution  may  be  Issued  after  live  yeai 

After  the  lapse  of  five  years  from  the  entry  of  a  final  judgmf 
execution  can  be  isssued  thereupon,  in  one  of  the  follov^  ing 
only: 

1.  [An&'d,  1879.]    Where  an  execution  was  issued  therei 
within  five  years  after  the  entry  of  the  judgment,  and  has 
returned  wholly  or  partly  unsatisfied  or  unexecuted. 

2.  Where  an  order  is  made  by  the  court,  granting  leave  to  ii 
the  execution. 

Go.  Pzoc,   part  of  |  284. 

I  1878.  Id.)  leave,  liovr  obtained. 

Notice  of  an  application  for  an  order,  granting  leave  to  it 
an  execution,  as  prescribed  in  the  last  section,  must  be  sei 
personally  upon  the  adverse  party,  if  he  is  a  resident  of  the  Si 
and  personal  service  can,  with  reasonable  diligence,  be  made  ui 
him  therein;  otherwise,  notice  must  be  given  in  such  manner] 
the  court  directs.    Where  the  judgment  is  for  a  sum  of  moi 
or  directs  the  payment  of  a  sum  of  money,  leave  shall  not 
granted,  except  on  proof,  by  affidavit,  to  the  satisfaction  of 
court,  that  the  judgment  remains  wholly  or  partly  unsatiafir 

Id.,  am'd. 

I  1379.  No  execution  aarainiit  decedent,  except,  etc. 

An  execution  to   collect  a  sum   of  money  cannot   be   issi 
against  the  property  of  a  judgment  debtor,  who  has  died 
the  entry  of  the  judgment  except  as  prescribed  in  the  next 
sections. 

I  1880.  tAm'd,  1894.]     Bxecntlon  against  decedent**  pi 

erty. 

After  the  expiration  of  one  year  from  the  death  of  a  ^_ 
against  whom  a  final  judgment  for  a  sum  of  money,  or  direct 
the  payment  of  a  sum  of  money  is  rendered,  the  judgment  may 
enforced  by  execution  against  any  property  upon  which  it  »■ 
lien    with  like  effect  as  if  the  judgment  debtor  was  still  lli 
But  such  an  execution  shall  not  be  issued,  unless  an  order  gi_, 
ing  leave  to  issue  it  is  procured  from  the  court  from  which  the  el 
cution  is  to  be  issued,  nnd  a  decree  to  the  same  effect  is  procifl' 
from  a  surrogate's  court  of  this  State,  which  has  duly  grani 
letters  testamentary  or  letters  of  administration  upon  the  e«f 
of  the  deceased  judgment  debtor.    Where  the  lien  of  the  jr 
mont  was  created  as  prosoribod  in  section  twelve  hundred 
fifty-one  of  this  act,  neither  the  order  nor  the  decree  can  be  mi 
until  the  expiration  of  throe  years  after  letters  testamentary 
letters  of  administration  have  l>oen  duly  granted  upon  the  e»" 
of  the  decedent,  and  for  that  purpose  such  a  lien  existing  at 
decedent's  death  continues  for  three  yonrs  and  six  months  tb 
after,  notwithstanding  the  previous  expiration  of  ten  years  ' 
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filing  of  the  judgment-roll.    But  where  the  decedent  died  in- 

ite  and  letters  of  administration  upon  his  estate  haye  not 

granted  within  three  years  after  his  death  by  the  surrogate's 

i  of  the  county  in  which  the  decedent  resided  at  the  time  of 

ditAth,  or  if  the  decedent  resided  out  of  the  State  at  the  time 

"lis  death,  and  letters  testamentary  or  letters  of  administra- 

bare  not  been  granted  within  the  same  time  by  the  surro- 

f't  court  of  the  county  in  which  the  property  on  which  the 

lent  is  a  lien  is  situated,  such  court  may  grant  the  decree 

it  appears  that  the  decedent  did  not  leave  any  personal 

within  the  State  upon  which  to  administer.    In  such 

the  lien  of  the  judgment  existing  at  the  decedent's  death 

raes  for  three  years  and  six  months  as  aforesaid.    Provided, 

trer,   that    such   judgment  lien,    existing  at  the  decedent's 

upon  the  decedent's  real  property,  or  some  portion  thereof, 

be  enforced  and  payment  thereof  obtained  during  the  said 

years  after  granting  of  letters  testamentary,  or  letters  of 

listration,  by  the  proceeding  provided  and  prescribed  by  title 

>f  chapter  eighteen  of  this  act.    But  this  section  shall  not  ap- 

[to  real  estate  which  shall  have  been  conveyed,  or  hereafter 

be  conveyed  by  the  deceased  judgment  debtor  during  his 

le,  if  such  conveyance  was  made  in  fraud  of  his  creditors 

of  them,   and  any  judgment  creditor  of  said  deceased, 

whose   judgment  said   conveyance   shall   have   been,   or 

hereafter    be,   declared   fraudulent   by   the   judgment   and 

of  any  court  of  competent  jurisdiction,  may  enforce  his 

judgment  against  such  real  property,  with  like  effect  as  if 

igment  debtor  was  living,  and  it  shall  not  be  necessarjr  to 

the  leave  of  any  court  or  oflficer  to  issue  such  execution, 

the  same  may  be  issued  at  any  time  to  the  sheriff  of  the 

where  such  property  is  or  may  be  situated.    The  person 

ig  such  execution,  however,  shall  annex  thereto  a  descrip* 

of  the  real  estate  against  which  the  same  is  sought  to  be 

as  aforesaid,  and  shall  indorse  on  said  execution  the 

issued  under  section  thirteen  hundred  and  eighty  of  the 

of  civil  procedure,"  whereupon  said  sheriff  shall  enforce  said 

Dtion  as  therein  directed,  against  the  property  so  described, 

[not  against  any  other  property,  either  real  or  personal,  and  all 

'nous  of  law  relating  to  the  sale  and  conveyance  of  real  es- 

on  execution  and  the  'redemption  thereof  shall  apply  thereto. 

ItM,  ch.   734.      See  f  182S. 


[Am*dl,  1880.]    I^euve,  liovr  obt«lned. 

iTe  to  issue  an  execution,  as  prescribed  In  the  last  section, 
be  procured  as  follows: 
Kotice  of  the  application,  to  the  court,  from  which  the  exe- 
0  is  to  be  issued,  for  an  order,  granting  leave  to  Issue  the 
ition,  must  be  given  to  the  person  or  persons,  whose  interest 
e  property  will  be  affected  by  a  sale  by  virtue  of  the  execu- 
■&d  also  to  the  executoi;  or  administrator  of  the  judgment 
r.   The  general  rules  of  practice  may  prescribe  the  manner 
^vhich  the  notice  must  be  given;  until  provision  is  so  made 
^  it  must  be  served,  either  personally,  or  in  such  manner 
court  prescribes,  in  an  order  to  show  cause,    I^eave  shall 
J»  granted,  except  upon  proof,  by  affidavit  to  the  satisfaction 
court  that  the  judgment  remains  wholly  or  partly  unsatis- 
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2.  For  the  purpose  of  procuring  a  decree  from  the  snrrogal 
court,  grantiDg  leaye  to  issue  the  execution,  the  judgment  ci< 
itor  must  present  to  that  court,  a  written  petition,  duly  vei" 
setting  forth  the  facts,  and  praying  for  such  a  decree;  and 
the  persons,  specified  in  the  first  subdi vision  of  this  section, 
be  cited,  to  show  cause  why  it  should  not  be  granted.  Ill 
the  presentation  of  such  a  petition,  the  surrogate  must 
a  citation  accordingly,  which  said  citation  may  be  served 
the  same  manner  as  is  provided  in  the  first  subdivision  of  this 
tion  for  the  service  or  giving  of  a  notice  to  the  parties  or  pei 
therein  mentioned,  and,  if  the  general  rules  of  practice  of 
supreme  court  do  not  provide  for  a  mode  of  giving  such  nol 
such  citation  must  be  served  in  such  manner  as  the  surrogate 
order  may  prescribe,  or  as  is  otherwise  provided  by  law; 
upon  his  return  thereof,  he  must  make  such  a  decree  in 
premises  as  justice  requires. 

L.  1S80.  ch.  82.  See  f  2725,  buIkL  2. 

I  1382.  Time  of  stay  by  order,  etc.,  not  reclconed 
tills  title. 

The  time  during  which  the  person,  entitled  to  enforce  a  ji 
ment,  is  stayed  from  enforcing  it,  by  the  provision  of  a  8ta( 
or  by  an  injunction  or  other  order,  or  in  consequence  of  an 
peal,  is  not  a  part  of  the  time,  limited  by  this  title,  for  issuing 
execution  thereupon,  or  for  making  an  application  for  leave 
issue  such  an  execution. 

I  1383.  Execntion  nyaliist  nnrvlrliinr  Jndym ent  de1»toi 

The  last  six  sections  do  not  nfToct  the  right  of  a  jud^nnent 
itor  to  enforce  r.  judgment,  agaiust  the  property  of  one  or 
surviving;  judgment  debtors,  as  if  all  the  judgment  debtors 
living.  In  that  case,  an  execution  must  be  issued  in  the 
form;  but  the  attorney  for  the  judgment  creditor  roust  indi 
thereupon,  a  notice  to  the  sheriff,  reciting  the  death  of  the 
ceased  judgment  debtor,  and  requiring  the  sheriff  not  to  coT 
the  execution,  out  of  any  property  which  belonged  to  him. 

\  1384.  [Am'd,  1804.]    Sale  on  execution,  ete.)  ^vrlt^ 
lio^vr  conducted. 

A  sale  of  real  or  personal  property,  by  virtue  of  an  ex< 
or  pursuant  to  the  directions  contained  in  a  judgment    or  oi 
must  be  made  at  public  auction,  between  the  hour  of  nine  o\ 
in  the  morning  and  sunset.    The  sheriff  to  whom  an  ezecutioi 
issued  shall  at  any  time  before  the  sale  of  the  personal  pro9< 
levied  on  by  him,  on  the  written  request  of  any  person  who 
creditor  of  the  person  against  whom  the  writ  wns  issned  h 
which  the  sheriff  levied  upon  the  property,  exhibit  to  such 
itor  the  personal  property  so  levied  upon  under  said  writ  and 
mit  an  inspection  thereof  by  such  creditor  or  his  agent. 

L.    1894.    ch.   788. 


I  1386.  Penalty  for  taking  down  or  deffaolnir  i 
■ale. 

A  person  who,  before  the  time  fixed  for  the  sale,  in  a  tiot 
of  the  sale  of  property,  to  be  made  by  virtue  of  an  exemtU 
wilfully  takes  down  or  defaces  such   a  notice  put  np  by 
sheriff,  or  by  his  authority,  forfeits  fifty  dollars  to  the  jndfnn^ 
creditor,  and  the  same  sum  to  the    judgment  debtor;  nnlem 

ow 
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iotice  was  defaced  or  taken  down,  with  the  consent  of  the  person 

peekiiig  to  enforce  the  forfeiture  or  the  ezecntion  was   pre- 

Hiouslj  satisfied. 

I 

^1  1880.  Validity   of  aale,  wlieii   not  afCected   by  ■lierifl's 

lefonlt,  etc. 

'  Ad  omission  by  the  sheriff  to  give  notice,  as  required  by  law, 
the  taking  down  or  defacing  of  a  notice,  when  put  up,  does 
effect*  the  validity  of  a  sale,  made  by  virtue  of  an  execution, 
a  purchaser  in  good  faith,  without  notice  of  the  omission  or 
fence. 

fi.  8.  aeo.  f  40. 

1387.  Pvreltaaea  on  aiteli  Mtlea,  by  eortaln  olllcersy  pro- 
Mted. 

le  sheriff,  to  whom  an  execution  is  directed,  or  the  under- 

riff  or  deputy-sheriff,  holding  an  execution,  and  conducting  a 

of  property  by  virtue  thereof,  shall  not,  directly  or  indirectly, 

'lase  any  of  the  property  at  the  sale.    A  purchase  made  by 

or  to  his  use,  is  void. 

§  41. 

1888.  l^ben  exeevtloa  to  bo  enfopoed  by  vader-sberllT. 

[Where  the  sheriff,  to  whom  an  execution  is  delivered,  dies,  is 

red  from   office,  cr  becomes   otherwise  disqualified  to  act, 

)re  the  execution  is  returned,  his  under-sheriff  must  proceed 

DO  the  execution,  as  the  sheriff  might  have  done.    If  there  is 

nnder-sheriff,    the   court,   from   which  the   execution   issued, 

Cesignate  a  person  to  proceed  thereupon;  who  may  complete 
B  same,  as  an  uoder^heriff  might  have  done.    The  person  so 

lated  must  give  such  security  as  the  court  directs.  He  is 
en  officer;  and  U  subject  to  the  same  obligations  and 
bilities,  -ind  has  the  same  power  and  authority,  in  relation  to 
object  of  his  appointment,  as  a  sheriff,  and  is  entitled  to  fees 
)rdiiigly.  But  this  section  does  not  apply,  in  a  case  where 
ei  1  provision  is  otherwise  made  by  law  for  the  enforcement 
tax  execution,  after  the  death,  removal  from  office,  or  other 

ilification,  of  the  sheriff,  or  under-sheriff. 

:^  8.  S74.  1}  65  and  €8  (2  Edm.  888). 

*  WnoT  Id  engroMlDg  for  '*  affect.*' 
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TITLE  II. 

< 

Bxecution   against  propexty.  I 


■4 


Article  1.  Property   exempt    from   levy    and   sale. 

2.  Lien  of  an  execution  upon  personal  property;  levy  opon  and 

of  personal  property.    Kights  of  indemnitors  of  sheriff. 
8.  Sale,    redemption,    and   conveyance    of    real   praperiy;    rights 

liabilities    of   persons   interested.  J 

4.  Remedies  for  failure  of  title  to  real  property'  sold,  and  to  eBforai 

contribution.  1 

ARTICIiB   FIRST.  j 

Property  eooemptfrom  levy  and  sale,  4 

Bbo.  1380.  Certain  special  exemptions  not  affected  by  this  artlole.  i 

1390.  What  personal  property  is  Exempt,  when  owned  by  a  honseboldif 

1391.  Additional  personal  property  exempt  in  certain  c.:ses.  ^ 

1392.  Woman   entitled    to   same   exemption   as   a   householder. 

1383.  Military    pay.    rewards,    etc.,    exempt  <rom    execatiua    aiui   otM 

legal    proceedings. 
1394.  Klght  of  action  for  taking,  etc.,  exempt  property. 
1396.  Burying  ground;  when  exempted. 
1396.  How  exempt  burying  ground  designated. 
1307.  Homestead  t    When  exempted. 

1398.  How  exempt  homestead  designated.  ] 

1399.  Married  woman's  homestead;  when  exempted.  j 
MOO.  When   txesnptlon   to  continue  after  owner's  death.                       n 

1401.  Exemption;  when  not  affected  by  temporary  suspension  orresdenig 

1402.  If  value  of  homestead  exceeds  $1,000,  lien   attaches  to  surplo^ 

1403.  Id.;   how  proceeds  to  be  marshalled  when  property  is  sold.       '^ 

1404.  Exemption  of  real  property;  how  cancelled. 

I  1889.  Certain  special  ezemptloas  a«t  adfectecl   by 
article. 

The  enumeration,  in  this  article,  of  the  property  which   is 
enipt  from  levy  and  sale  by  virtue  of  an  execution,   does 
repeal  any  special  provision  of  hiw,  relating  to  such  an  exei 
tion,  which,  by  its  terms,  is  applicable  only  to  a  particular  cl 
of  persons,  or  corporations,  or  to  a  particular  locality,  or  ol 
wise  to  a  special  case. 

Deslf^nod  to  guard  against  a  repeal,  hy  implication,  of  provlslom  Hka 
1847,  oh.  1.33.  Ji  10  (2  U.  S.,  5th  ed..  630;  3  Bdm.  748);  L.  1861,  ch.  IS^  | 
(2  R.  S.,  5th  ed.,  784;  3  Edm.  782);  L.  1806,  ch.  273,  1  0  (6  ISdm.  77 
L.   1867,   ch.  516;   and  various  similar  statutes. 

I  1390.  Wliat  personal  property  Is  exempt,  Tirlieii  o-^ 
by  a  liouseholder.* 

The  following  personal  property,  when  owned  by  a  households 
is  exempt  from  levy  and  sale  by  virtue  of  an  execution ;.  and 
movable  article  thereof   continues   to   be   so   exempt,  while    tl 
family,   or  any   of  them,   are  removing   from   one  residence 
another:  j 

1.  All  spinning  wheels,  weaving  looms,  and  stores,  out  up;,  «N 
kept  for  use,  in  a  dwelling  house;  and  one  sewing-machine,  witi 
its  appurtenances.  j 

2.  The  family  bible,  family  pictures,  and  school-books,  used  n 
or  in  the  family;  and  other  books,  not  exceeding  in  value  fi^ 
dollars,  kept  and  used  as  part  of  the  family  library. 

*  See  L.   1878,  ch.   3& 
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3.  A  seat  or  pew,   occupied  by  the  judgment  debtor,   or  the 
Imilj.  in  a  place  of  public  worship. 

4.  Ten  sheep,  with  their  fleeces,  and  the  yarn  or  cloth  manu- 
ktnred  therefrom;  one  cow;  two  swine;  the  necessary  food  for 
ifoe  animals;  all  necessary  m^at,  fish,  flour,  groceries  and  vege- 
Wes^  actually  provided  for  family  use;  and  necessary  fuel,  oil, 
pd  candles,  for  the  use  of  the  family  for  sixty  days. 
|fi.  All  wearing  apparel,  beds,  bedsteads,  and  bedding,  necessary 

the  judgment  debtor  and  the  family;  all  necessary  cooking 
usib:  one  table;  six  chairs;  six  knives;  six  forks:  six  spo<ms; 
plates:  six  tea  cups;  six  saucers;  one  sugar  dish;  one  milk 
^  one  tea  pot;  one  crane  and  its  appendages;  one  pair  of 
irons:  one  coal  scuttle;  one  shovel;  one  pair  of  tongs;  one 
),  and  one  caudlestick. 

The  tools  and  implements  of  a  mechanic,  necessary  to  the 
jying  on  of  his  trade,  not  exceeding  in  value  twenty-five 
krs. 

It,  S.  367,  I  22  (2  Edm.  330),  as  am'd  by  L.  I8G0.  cb.  152;  with  additions. 

1S»1.   [Am^d,    187»,    1801,    IMKf,    190S.]    Additional    per- 
il property  exempt  In  certain  caiieiu 

In  addition  to  the  exemptions,  allowed  by  the  last  section,  nee- 
iry  household  furniture,  working  tools  and  team,  professional 
loients,  furniture  and  library,  not  exeeeduig  in  value  two 
Ired  and  fifty  dollars,  together  with  the  necessary  food  for 
tt-am,  for  nmety  days,  are  exempt  from  levy  and  sale  by 
le  of  an  execution,  when  owned  by  a  person,  being  a  house- 
ler,  or  having  a  family  for  which  he  provides,  except  where 
execution  is  issued  upon  a  judgment,  recovered  wholly  upon 
or  more  demands,  either  for  work  performed  in  the  family 
11  domestic  or  for  tne  purchase  money,  of  one  or  more  articles, 
ipt  as  prescribed  in  this  or  the  last  section.  Where  a  judg- 
has  bt*en  recovered  wholly  for  necessaries  sold,  or  work  per- 
Jed  in  a  family  as  a  domestic,  or  for  services  rendered  for 
Iry  owing  to  an  employee  of  the  judgment  debtor,  and  where 
iexecution  issued  upon  said  judgment  has  been  returned  wholly 
Jkartly  unsatisfied,  and  where  any  wages,  debts,  earnings, 
*y,  income  from  trust  funds  or  profits  are  due  and  owing  to 
[judgment  debtor  or  shall  thereafter  become  due  and  owing  to 
to  an  amount  exceeding  twelve  dollars  per  week,  and  where 
[execution  issued  as  hereafter  provided  for  in  this  section  is 
itisfifHi  and  outstanding  against  said  judgment  debtor,  the 
leut  creditor  may  apply  to  the  court  in  which  said  judgment 
recovered  or  the  court  having  jurisdiction  of  the  same  with- 
aotice  to  the  judgment  debtor  and  upon  satisfactory  proof 
ttoch  facts  by  affidavits  or  otherwise,  the  court,  if  a  court  not 
[Teoord,  a  judge  or  justice  thereof,  must  issue,  or  if  a  court  of 
>rd.  a  judge  or  justice,  must  grant  an  order  directing  that  an 
Bttntion  issue  against  the  wages,  debt,  earnings,  salary,  income 
N, trust  funds  or  profits  of  said  judgment  debtor,  and  on  pr€»s- 
jtotion  of  such  execution  by  the  officer  to  whom  delivered  for 
Miction  to  the  person  or  persons  from  whom  such  wages,  debts, 
jftnngs.  salary,  income  from  trust  funds  or  profits  are  due  and 
Wng,  or  may  thereafter  become  due  and  owing  to  the  judgment 
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debtor,  said  execution  shall  become  a  lien  aud  a  eoutinuin^  lei 
upon  the  wages,  earnings,  debts,  salary,  income  from  trust  fui 
or  profits  due  or  to  become  due  to  said  judgment  debtor   to 
amount  specified  therein  which  shall  not  exceed  ten  |>er  ceuti 
thereof,  and  said  levj'  shall  be  a  continuing  levy  until  said  ex4 
tion    and   the  expenses   thereof   are   fully   satisfied    and    paid 
until  modified  as  hereinafter  provided.     It  shall  be  the  duty 
any  person  or  corporation,  municipal  or  otherwise,  to  whom 
execution  shall  be  pi'esented,  and  who  shall  at  such  time  be  i| 
debted  to  the  judgment  debtor  named  in  such  execution,  or  w)| 
shall  become  indebted  to  such  judgment  debtor  in  the  future, 
while  said  execution  shall  remain  a  lieu  upon  said  indebted] 
to  pay  over  to  the  ofiicer  presenting  the  same,  such  amountj 
such   indebtedness   as   such   execution   shall   prescribe    until 
execution  shall  be  wholly  satisfied  and  such  payment  shall 
bar  to  any  action  therefor  by  any  such  judgment  debtor.     If 
person  or  corporation,  municipal  or  otherwise,  to  whom  said 
cution  shall  be  presented  shall  fail,  or  refuse  to  pay  over  to 
oflScer  presenting  said  execution,  the  percentage  of  said  indel 
ness,   he  shall  be  liable  to   an  action   therefor  by   the  jadi 
creditor  named  in  such  execution,  and  the  amount  so  recovi 
by  such  judgment  creditor  shall  be  applied  towards  the  paji 
of  said  execution.     Either  party  may  apply  at  any  time   to 
court   from   which   such   execution   shall   issue,   or   to    any   jw 
or  justice  issuing  the  same,  or  to  the  county  judge  of  the  coui 
and  in  any  county  where  there  is  no  county  judge,  to  any  jusi 
of  the  city   court  upon  such  notice  to  the  other  party   as 
court,   judge,   or  justice   shall   direct   for  a   modification    as 
execution,  and  upon  such  hearing  the  said  court.  Judge  or  jui 
may   make   such  modification   of  the   said   execution   as   shall, 
deemed  just,  and  such  execution  as  so  modified  shall  continw 
full  force  and  effect  until  fully  paid  and  satisfied,  or  until  fui 
modified  as  herein  provided. 

L.  1842.  oh.  157.  I  1.  as  am'd  by  L.   1866.  ch.  782  (4  Edm.  028:  6  Id. 
also  L.   18f>8,  ch.  107,  $  1  (8  R.  S.,  5th  ed.,  646;  4  Edm.  685).    See  3  *.  ifl 
5WJ;  L.   1901,  eh.  116;  L.  1903,  ch.  461:  L.   1905,  ch.  175.    In  effect   Apra] 
1905. 

§  1392.   rAin*d,  1877.]     Woman  entitled  to  trnme  exempt 
an  n  hoiiNelio1d<>r. 

Where  the  judgment  debtor  is  a  woman,  she  is  entitled  to 
same  ex.einptions,  from  levy  and  sale  by  virtue  of  an  execul 
subject   to   the  same   exceptions,   as   prescribed   in    the   last 
sections,  in  the  case  of  a  householder. 

f   laos.   [Am'd,  1895,  1807.1     Military  pay,  rewards,  e^ 
exempt  from   execution  nncf  other  leflral  proceedinKm.    ^ 

The  pay  and  bounty  of  a  non-commissioned  officer,  musaeian 
private  in  the  military  or  naval  service  of  the  United  States' 
the  state  of  New  York;  a  land  warrant,  pension  or  other  rei, 
heretofore   (»r  hereafter  granted   by   the  United   States,  op   bj3 
state,  for  military  or  naval  services;  a  sword,  horse,  medal, 
blem  or  device  of  any  kind  presented  as  a  testimonial  for 
vices   rendered   in   the   military   or  naval  service  of  the    UnR, 
States  or  a  state;  and  the  uniform,  arms  and  equipments  whk 
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fiTP  used  by  a  person  in  that  seryice*  are  also  exempt  from  levy 
d  sale,  by  Tirtue  of  an  execution,  and  from  neizure  for  non*pay- 
mt  of  taxes,  or  in  any  other  legal  proceeding;  except  that  real 
^rty  pnrehased  with  the  proceeds  of  a  pension  granted  by  the 
ited  States  for  military  or  naval  serviceH,  and  owned  by  the 
hsioner,  or  by  his  wife  or  widow,  is  subject  to  seizure  and  sale 
r  the  collection  of  taxea  or  assessments  lawfully  levied  thereon. 
fi  1887.  eh.  348.     In  effect  Sept.  1,  1886.     (Probable  error  for  1897.) 


,1394.  RIjirlKt  of  action  for  taklnur,  etc..  exempt  property. 

right  of  action  to  recover  damages,  or  damages  awarded  by 
igment,  for  taking  or  injuring  personal  property,  exempt  by 
from  levy  and  sale,  by  virtue  of  an  execution,  are  exempt, 
le  year  after  the  collection  thereof,  from  levy  and  sale,  by 
of  an  execution,  and  from  seizure  in  any  other  legal  pro- 

[l305.  BnrylnflT  0roiiiid|  frben  exempted. 

set  apart  as  a  family  or  private  burying  ground,  and 
>fore  desiCT^ated,  as  prescribe<l  by  law,  in  order  to  exempt 

[lame,  or  hereafter  designated  for  that  purpose,  as  prescribed 

"le  next  section,  is  exempt  from  sale,  by  virtue  of  an  execu- 
opon  the  following  conditions  only: 
portion  of  it  must  have  been  actually  used  for  that  purpoaie. 

lit  must  not  exceed  in  extent  one-fourth  of  an  acre. 

|It  most  not  contain,  at  the  time  of  its  designation,  or  nt  any 
afterwards,  any  building  or  structure,  except  one  or  more 
I,  or  other  places  of  deposit  for  the  dead,  or  mortuary  monu- 


MM7.  ch.  86,  I  1.  and  part  of  9  2  (4  Bdm.  629),  am'd. 


[1S86.  Hovr   exempt  bnrylnpT  ground   deMlgrnated. 

order  to  designate  land,  to  be  exempted  as  prescribed  in  the 
section,  a  notice,  containing  a  full  description  of  the  land  to 
tpmpted,  and  stating  that  it  has  been  sot  apart  for  n  family 

rivate  burying  ground,   must  be   subscribed   by   the   owner; 

)wledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
recorded    in   the   county   where   the  land   is   situatcni:  and 

led  in  th,e  office  of  the  clerk  or  register  of  that  county,  in 
>per  book  for  recording  deeds,  at  least  three  days  before 
Fttle  of  the  land,  by  virtue  of  the  execution. 
1M7,  eh.  85,  the  residue  of  |  2,  am'd. 


1397.  [Am'd,   18K3.]      HomtCMtendi   irben   exenipted. 

H  of  land,  with  one  or  more  buildings  thereon,  not  exceed- 
in  value  one  thousand  dollars,  owned,  and  occupied  as  a  resi- 
*.  by  a  householder  having  a  family,  and  heretofore  desig- 
ns an  eximipt  homestead,  as  prescribed  by  law.  or  here- 
designated  for  that  purpose,  as  prescribed  in  the  next 
>n,  is  exempt  from  sale,  by  virtue  of  an  ex.ecution,  issued 
a  judgment,  recovered  for  a  debt  contracted  after  the 
M  S0» 
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thirtieth  day  of  April,  eighteen  hundred  and  fifty;  iinleBs  tl 
judgment  was  recovered  wholly  for  a  debt  or  debts,  contracts 
before  the  designation  of  the  property,  (or)  for  the  piirthas 
money  thereof.  But  no  property  lieretofore  or  hereafter  desi 
nated  as  an  exempt  homestead,  as  prescribed  by  law,  or  by  tl 
next  section,  shall  be  exempt  from  taxation,  or  from  sale  fi 
non-payment  of  taxes  or  assessments. 
L.  1850,  ch.  260  (4  Edm.  082).  first  sentence  of  9  1;  U  1883.  ch.  156. 

S   1398.  Hovr  exempt   homentead  deiilirnated. 

In  order  to  designate  property,  to  be  exempted  as  prescTil;^ 
in  the  last  section,  a  conveyance  thereof,  stating,  in  siibstjin^ 
tiiat  it  is  designed  to  be  held  as  a  homestead,  exempt  from  s' 
by  virtue  of  an  execution,  must  be  recorded,  as  prescrilH^d 
law;  or  a  notice,  containing  a  full  description  of  the  proi 
and  stating  that  it  is  designed  to  be  so  held,  must  bo  subst* 
by  the  owner,  acknowledged  or  proved,  and  certified,  in 
manner  as  a  deed  to  be  recorded  in  the  county  where  the  ppq 
erty  is  situated;  and  must  be  recorded  in  the  office  of  the  cle 
of  that  county,  in  a  book  kept  for  that  purpose,  and  styled  ti 
**  homestead  exemption  book." 

L.  1850.  ch.  200  (4  Edm.  632).  part  of  S  2. 

§  1899.  Mnrried  -vromajt's  homestead)  -when  exein|»te4*  ' 

A  lot  of  land,  with  one  or  more  buildings  thereon,  o^wned  I 
a  married  woman,  and  occupied  by  her  as  a  residence,  may  ^ 
designated  as  her  exempt  homestead,  as  prescribed  in  the  Id 
section;  and  the  property  so  designated  is  exempt  from  Hale,  i 
virtue  of  an  execution,  under  the  same  circumstances,  and  ^ 
ject  to  the  same  exceptions,  as  the  homestead  of  a  householdf 
having  a  family.  j 

See  §  1392,  ante.  ^ 

$  1400.  IVhon  exemption  to  continue  after  o-vrner'a  deal 

The  exemption,  prescribed  by  the  last  three  sections,  continui 
after  the  death  of  the  person  in  whose  favor  the  property  w 
exempted,  as  follows: 

1.  If  the  decedent  was  a  woman,  it  continues,  for  the  beod 
of  her  surviving  children,  until  the  majority  of  the  youngi 
surviving  child. 

2.  If  the  decedent  was  a  man,  it  continues,  for  the  benefit^ 
his  widow  and  surviving  children,  until  the  majority  of  i 
youngest  surviving  child,  and  until  the  death  of  the  wido-w. 

But  the  exemption  ceases  earlier,  if  the  property  ceases  to 
occupied,  as  a  residence,  by  a  person  for  whose  benefit   it   on 
so  continue,  except  as  otherwise  prescribed  in  the  next  section. 

L.  1850.  cb.  260  (4  Edm.  632),  second  eientence  of  9  1,  am'd. 

g  1401.  Exemption  t  ii^hen  not  alTected  by  tenaporary-  sa 
pennlon  of  reNidenee, 

The  right  to  exemption,  of  a  person  entitled  thereto,  as  pi 
scribed  in  the  last  four  sections,  is  not  affected  by  a  suspenali 
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•f  the  occupation  of  the  exempt  propert3%  as  a  residenco,  for  a 
period  Dot  exceeding  one  year,  whioh  occurs  in  consequence  of 
hjnry  to,  or  destruction  of,  the  dwelling  house  upon  the  premises. 


I  1402.  If  -raJve    of  homestead   exceeds   $1,000,    lien  At- 
birhrs  tQ  surploa. 

The  exemption  of  a  homestead,  otherwise  valid  under  the  pro- 
mioos  of  this  article,  is  not  void,  because  the  value  of  the  prop- 
Rtr,  designated  as  exempt,  excee<lK  one  thounaud  dollars.  In 
^t  case,  thfr  lien  of  a  judgment  attaches  to  the  surplus,  as  if 
property  had  not  been  dcsignatcHl  as  an  exempt  homestead; 
It  the  propertj'  cannot  be  sold  by  virtue  of  iin  execution,  issued 
)n  a  judgment,  as  against  which  it  is  exempt.  After  the  re- 
of  such  an  execution,  the  owner  of  the  judgment  may  main- 
a  jadgment  creditor's  action,  to  procure  a  judgment,  dircH't- 
a  sale  of   the    property,    and    enforcing   his   lien   upon   the 

>lU9. 


I  1403.  Id. I   ho^r  proceedn  to  be  majriihalled  irlien  prop- 
tty  ifl  sold. 

Where  the  judgment,  in  a  judgment  creditor's  action,  brought 
prpscribcHl  in  the  last  section,  or  in  any  other  action  affecting 
title  to  an  exempt  homestead,  directs  the  sale  or  tne  property, 
tourt  must   so  marshal   the  proceeds   of   the   sale,   that   the 
t  and  interest  of  each  perscm   in   the   proceeds,   shall   corre- 
md,  as  nearly  as  may  be,  to  his  right  and  interest  in  the  prop- 
Bold.    Money,  not  exceeding  one  thousand  dollars,  paid  to  a 
l^ent  debtor,  as  representing  his  interest  in  the  proceeds,  is 
inpt  for  one  j^ear  after  the  payment,  as  the  property  sold  was 
pt;  unless,  before  the  expiration  of  the  year,  he  causes  real 
perty  to  be  designated  as  an  exempt  homestead,  as  pres<Tibe<l 
section  1308  of  this  act;  in  which  case,  the  exemption  ceases, 
ith  respect  to  so  much  of  the  money,  as  was  not  expended  for 
purchase  of  that  property;  and  the  exemption  of  the  property 
(lesignated  extends  to  every  debt,  against  which  the  property 
Md  was  exempt.    Where  the  exemption  of  property,  sold  as  pre- 
JKrihed  in  this   section,   has  b«*n   continued   after  the  judgment 
btor's  death,  or  where  he  dit*s  after  the  sale,  and  before  pny- 
t  to  him   of   his  proportion  of  the  proceeds  of  the  sale,  the 
rt  may  direct  that  portion  of  the  proceeds,  which  represents 
interest,  to  be  invested,  for  the  benefit  of  the  person  or  per- 
entitled  to  the  benefit  of  the  exemption;  or  to  be  otherwise 
»ed  of,  as  justice  requires. 

I 

I  1404.   [Ain*dy  1804.]     Exemption  of  real  property;  lioir 
te«elpd. 

The  owner  of  real  property,  exempt  as  prescribed  in  this  article, 
iwy.  at  any  time,  subscribe  a  notice,  and  personallj  jickuowledge 
fce  execution  thereof,  before  an  officer  authorized  by  law  to  take  » 
«e  acknowledgment  of  a  deed,  to  the  effect  that  he  cancels  all 
tfemptions  from  levy  or  sale  by  virtue  of  nn  execution  aff(*cting 
SVe  property,  or  a  particular  part  thereof,  fully  described  in  the 
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notice.  The  cancellation  takes  effect  when  auch  a  notice  is  re- 
corded, as  prescribed  In  this  article  for  recording  a  notice  to  efifect 
the  exemption  so  canceled.  Any  other  release  or  waiver,  here- 
after executed,  of  an  exemption  of  real  property,  allowed  by  this 
article,  or  of  an  exemption  of  a  homestead,  or  a  private  or  family 
burying^round,  allowed  by  the  provisions  of  law  heretofore  in 
force,  is  void:  provided,  however,  that  nothing  herein  contained 
shall  be  so  construed  as  to  prevent  the, husband  and  wife  from 
jointly  conveying  or  mortgaging  property*  so  exempt 
L.  1994,  ch.  202. 
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article:   SfiCOND. 

Sit  of  an  execution  upon  personal  property;  levy  upon  and  sak 
of  personal  property.    Bights  of  indemnitors  of  sheriff, 

L  1406.  PienoDal  property  bound  by  execntlon. 
I  M06.  Order  of  prefereDce  among  executions. 
,   1407.  Id.;    when    attachmenta   alao    are    issued. 

1408.  Id.;    frben    issued    from   court   oot   of   record. 

1409.  TiU«  of  bona  flde  purcbasers  before  levy,  not  affected. 

1410.  RzecntioQ   may   be  levied   upon   current   money. 
'.   1411.  Levy   upon  certain  evidences  of  debt. 

1412.  Interest   of   bailor  in   goods  pledged   may  be   sold. 

1413.  When  partners  may  apply  for  release  of  property  levied  upon. 

1414.  UndertaklDg  to  be  gkfn. 

1415.  ProTision,  where  a  warrant  of  attachment  bus  also  been  levied,  etc. 
HI 6.  Wben    tbe    undertaking    enures    to    other   Judgment    creditors. 
'7.  How  partner's  interest  sold;  rights,  etc..  of  purchaser. 
IflS.  ClsJm  of  property  by  a  third  person,  how  tried. 

.  Proceedings,  if  claimant  succeeds. 
K20.  Inqnlsitlon   not   to  prejudice   claimant's   right. 
Uai.  lo     action     against    officer,     indemnitors    may  be    substltated  at 

defendants. 
3422.  Notice  of  application  and  proofs  thereupon. 
1IZ3.  Terma  may  be  Imposed. 
H24.  Wheo  Indemnity  related  to  part  of  property. 
14as.  ApfOleatlon  when  oflleer  is  Joined  with  indemnitors. 
142S.  Effect    of    the    order. 
1437.  Officer   to   whom   indemnity   is  given,   required  to  give   notice  oi 

actliOB. 
1428.  Sale   of  personal  Moperty;   how   made. 
J1429.  Notices  of  sale  to  be  posted. 


1405.  Personal  property  bonnd  by  execution. 

goods  and  chattels  of  a  judgment  debtor,  not  exempt^  by 
provinion  of  law,   from  levy   and  sale  by  virtue  of  an 

ion,   and    his  other  personal  property,  which   is  expressly 

red  by  law,  to  be  subject  to  levy  by  virtue  of  an  execution, 

when  situated  within  the  jurisdiction  of  the  officer,  to  whom 

ecwtion  against  property  is  delivered,  bound  by  the  execution, 

the  time  of  the  delivery  thereof  to  the  proper  officer,  to  be 

ed;  bat  not  before. 

8.  88B,  f  18  <2  iMtm.  870),  am'd. 

1406.  Order  of  preference  antonflr  exeentlona. 

two  or  more  executions  against  property    are   Issued, 

the  same  or  different  courts  of  record,  against  tbe  same 

»nt  debtor,  the  one  first  delivered,  to  an  officer,  to  be  exe- 

has  preference,  notwithstanding  that  a  levy  is  first  made, 

tue  of  an  execution  subsequently  delivered:  but  if  a  levy 

!  tod  sale  of  personal  property  has  been  made,  by  virtue  of  the 
execution,  before  an  actual  levy,  by  virtue  of  the  senior 

ition,  the  same  property  shall  not  be  levied  upon  or  sold,  by 

le  of  the  letter.* 

I  14.  am*d. 

r.  Id. I  vrlien  attaelimenta  alao  are  Issued. 

?re  there  are  one  or  more  executions,  and  one  or  more  war- 

of  attachment,  against  the  property  of  the  same  person, 

lie  prescribed  in  the  last  section  prevails,  in  determining  the 

recces  of  the  executions  or  Varrants  of  attachment;  the  de- 


*  Bnor  in  enffrosstn^  for  "  latter." 
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fendant  in  the  warrants  of  attachment  being,  for  that  purpoi 
regarded  as  a  judgment  debtor. 

2  B.  8.  365,  I  15.  am'd. 

I  1408.  Id.)  YThen  Issned  from  court  not  of  reoord. 

But  an  execution,  issued  out  of  a  court  not  of  record,  or 
warrant  of  attachment,  granted  in  an  action  pending  in  a  coa 
aot  of  record,  if  actually  levied,  has  preference  over  another  exec 
tion,  issued  out  of  any  court,  of  record  or  not  of  record,  which  h 
Qot  been  previously  levied. 

Id.,  S  l(^.  am'd. 

§  1400.  Title  of  bona  flde  pnrcbajierii  before  levy*  » 
affected. 

The  title  to  personal  property,  acquired  before  the  actual  to 
of  an  execution,  by  a  purchaser  in  good  faith,  and  without  no4 
that  the  execution  has  been  issued,  is  not  affected  by  an  exej 
tion  delivered,  before  the  purchase  was  made,  to  an  officer,  to  '■ 
executed. 

Id.,  i  17. 

S  1410.  [Am'd,  1877.]  Bxocntlon  maT-  be  levied  vyos  mm 
rent  money. 

The  officer,  to  whom  an  execution  against  property  is  deliven 
must  levy  upon  .current  money  of  the  United  States,  belonging: 
the  judgment  debtor;  and  must  pay  it  over,  as  so  much  mtm 
collected,  without  exposing  it  for  sale;  except  that  where  it  oi 
sists  of  gold  coin,  he  must  sell  it,  like  other  personal  proped 
unless  he  is  otherwise  directed,  by  an  order  of  a  judge,  or  by  1 
judgment  in  the  particular  cause.  ^ 

Substituted  for  2  B.  B.   866.   %   18. 


S    1411.    [Am'd,    1877.]    Levy    npon    certain    evldenei 
debt. 

The  officer,  to  whom  an  execution  against  property  is  deiiTedl 
must  levy  upon  and  sell,  a  bill,  or  other  evidence  of  debt,  beloi 
ing  to  the  judgment  debtor,  which  was  issued  by  a  moneyed 
ration  to  circulate  as  money,  or  a  bond,  or  ether  instrument  i 
the  payment  of  money,  belonging  to  the  judgment  debtor,  wl 
was  executed  and  issued,  by  a  government,  state,  county,  pi 
officer,  or  municipal  or  other  corporation,  and  is  In  terms 
tiable,  or  payable  to  the  bearer  or  holder.  , 

2  B.  8.   866,  f  19.  ani'd.  ^ 

I  1412.  Interest  of  bailor  In  flrooda  pledsred  may  be  adj 

The  interest  of  the  judgment  debtor  in  personal  property, 
ject  to  levy,  lawfully  pledged,  for  the  payment  of  money, 
\)orformance  of  a  contract  or  agreement,  may  be  sold, 
?iand8  of  the  pledgee,  by  virtue  of  an  execution  againpt  propet^ 
Vhe  purchaser  at  the  sale  acquires  all  the  right  and  interest 
•  ho  judgment  debtor,  and  is  entitled  to  the  possession  of  tbepr^ 
ert.v,  on  complying  with  the  terms  and  conditions  upon  which  t 
iud^nioiit  (lobtor  could  obtain  poRsession  thereof.  This  seed 
-iocs  not  apply  to  property,  of  which  the  judgment  debtor  is  no<M 
ditionally  entitled  to  the  possession. 

Id.,  i  20,  am'd. 
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I  1413.  WheA  pnrtners  may  a^pply  for  release  of  property 
levied  wpon. 

Where  an  officer  has  seized  personal  property  of  a  partnership* 
before  or  after  its   dissolution,  upon   a  levy   upon   the  interest 

Sierein  of  a  partner,  made  by  virtue  of  an  execution  against  hia 
dividual  property,  the  other  partners,  or  former  partners,  hav- 
kg  an  interest  in  the  property,  or  any  of  them,  may,  at  any  titne 
before  the  sale,  apply  to  a  judge  of  the  court,  or  to  the  county 
Nse  01  the  county,  where  the  seizure  was  made,  upon  an  afiB- 
iarit,  showing  the  facts,  for  an  order,  directing  the  officer  to 
release  the  property,  and  to  deliver  it  to  the  applicant. 

1414.  UAdevtaiUnc  to  be  arl^em. 

Upon  such  an  application,  the  applicant  must  give  an  under- 
;,  with  at  least  two  sureties,  approved  by  the  judge,  to  the 
that  be  will  account  to  the  purchaser,  upon  the  sale  to  be 
ie  by  virtue  of  the  execution,  of  the  interest  of  the  judgment 
)r  in   the  property  seized,  in  like  manner  as  he  would  be 
id  to  account  to  an  assignee  of  such  an  interest;  and  that 
will  pay  to  the  purchaser  the  balance,  which  may  be  found 
upon  the  accounting,  not  exceeding  a  sum,  specified  in  the 
Lkin^,  which  must  be  not  less  than  the  value  of  the  interest 
the  judgment  debtor,  in  the  property  seized  by  the  sherifif.  aa 
»d  by  the  judge.      The  provisions  of  sections  695  and  6^6  of 
act  apply  to  the  proceedings,  taken  as  prescribed  in  this  and 
last  section. 

I  984,  ante. 

1416.   Pro'vlnloA,  where  m,  -w^arrant   of  attaobmemt   has 
been  levied,  etc. 

Where  a  warrant  of  attachment  has  been  levied  upon  the  inter- 
of  a  defendant,  as  a  partner,  in  personal  property  of  a  partner- 
and  the  attachment  has  been  discharged  as  to  that  interest, 
prescribed  in  sections  693  and  694  of  this  act,  a  levy,  by  virtue 
aa  execution  against  his  individual  property,  cannot  be  made 
>D  bis  interest  on  the  same  property,  unless  the  warrant  of 
ichment  has  been  vacated  or  annulled. 

1410.  'Wiften  the  vndertaklnff  enares  to  other  Jadaputent 
liters. 

lere  personal  property  of  a  partnership  has  been  released. 
>n  giving  an  undertaking,  as  prescribed  in  the  last  three  sec- 
if  the  execution,  by  virtue  of  which  the  levy  was  made,  is 
aside,  or  is  satisfied  without  a  sale  of  the  interest  levied  upon, 
andertaking^nures  to  the  benefit  of  each  judgment  creditor  of 
same  judgment  debtor,  then  having  an  execution  in  the  hands 
the  same  officer,  or  of  another  officer,  having  authority  to  levy 
•on  that  interest,  as  If  it  had  been  given  to  obtain  a  release  from 
leizure,  made  by  virtue  of  such  an  execution. 

I  1417.  HoTv  partner'*  Interest  soldi  rlflrhts,  etc.,  of  pnr- 


^ 


I  Where  personal  property  of  a  partnership  has  been  so  released, 
»f  interest  of  the  judgment  debtor  therein  may  be  sold  by  the 
P^t;  and  the  purchaser,  upon  the  sale,  acquires  all  that  interest, 
w  if  he  was  an  assignee  thereof.  If  the  purcha.se-mont?y  exceed* 
toe  amonnt  of  all  the  executions  and  warrants  of  attachment, 
igaintt  the  property  of  the  same  judgment  debtor,  of  which  the 
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officer  has  notice,  and  of  the  lawful  fees  and  charges  thereon,  tlw 
officer  must  pay  the  surplus  into  court,  for  the  benefit  of  the  JQds 
ment  debtor,  or  other  person  entitled  thereto. 

$  1418.  [Am*4l,  1904.]  Claim  of  property  by  a  tblrd  per* 
son,  ho^  tried. 

If  personal  property,  levied  upon  as  the  property  of  the  judiE 
ment  debtor,  is  claimed  by  or  in  behalf  of  another  person,  as  hli 
property,  an  affidavit  may  be  made  and  delivered  to  the  sheriflf 
in  behalf  of  such  person,  at  any  time  while  such  property  or  th( 
proceeds  thereof  are  in  the  sheriff^s  possession,  stating  that  hi 
makes  such  a  claim;  specifying  in  whole  or  in  part  the  propertj 
to  which  it  relates,  and  in  all  cases  stating  the  value  of  tin 
property  claimed  and  the  damages,  if  any,  over  and  above  sad 
value,  which  the  claimant  will  suffer  in  case  such  levy  is  n«| 
released.  In  that  case,  the  officer  may,  in  his  discretion,  empani 
a  jury  to  try  the  validity  of  the  claim.  i 

See  f  057,  ante;  also  if  108-110,  ante;  L.  1004,  cb.  541.  In  effect  Sept.  1 
1004. 

I  1419.  [Am'd,  189S,  1904.]  Proceedings,  If  claimant  sne 
cecds. 

If  by  their  inquisition  the  jurors  find  that  the  property  beloi^ 

to   the   claimant,   they   must   also  determine  its   value   and   ti| 

damages  above  such  value  as  specified  in  the  last  section.    Theii 

upon  the  officer  may  relinquish   the  levy,   unless   the  jndgmes 

creditor  gives  him  an  undertaking  with  at  least  two   sufficie^j 

sureties,  to  the  effect  that  the  sureties  will  indemnify  him  to 

amount  therein  specified,  not  less  than  twice  the  value  of 

property  and  damages  as  determined  by  the  jury,  and  two  hi 

dred  and  fifty  dollars  in  addition  thereto,  against  all  danii 

costs  and  expenses,  in  an  action  to  be  brought  against  him 

any  person,  by  the  claimant,  his  assignee,  or  other  representatii 

by  reason  of  the  levy  upon,  detention  or  sale  of  any  of  the 

orty,  by  virtue  of  the  execution.     If  the  undertaking  is  givi 

the  officer  must  detain  the  property  as  belonging  to  the  judgnM 

debtor.     Where  an  undertaking  is  given  to  indemnify  an  offi( 

he  must,  within  two  days  after  the  giving  of  the  said  uuderti 

ing,  cause  the  same  to  be  filed  in  the  office  of  the  clerk  of 

court  out  of  which  the  execution  was  issued,  and  serve  upon 

claimant,  his  assignee  or  other  representative,  and  the  jndgmt 

creditor,  or  the  attorney  whose  name  is  subscribed  to  the  exc< 

tion,  a  copy  of  the  said  undertaking,  with  a  notice  of  the  jastij 

cation  of  the  sureties  thereon.     The  justification  must  take  pla< 

before  a  judge  of  the  court  out  of  which  the  execution  was 

sued,  at  a  time  to  be  specified  in  the  notice,  which  must  not 

le«!H  than  two  nor  more  than  five  days  after  service  of  said  M 

tire.     For  the  purpose  of  justification,  each  of  the  sureties  npol 

the  undertaking  must  attend  before  the  judge,  at  the  time  ad 

place  mentioned  in  the  notice,  and  be  examined  on  oath,  on  thi 

part  of  the  clnimnnt.  his  assignee  or  other  representative,  tourll 

ing  his  sufficiency  in  such  manner  as  the  judge  in  his  disrretid 

thinks  proper.     The  exnmiijation  may  be  adjourned  from  day  ti 

day.  until  it  is  completed,  but  such  adjournment  must  always  d 

to  the  next  judicial  day.     If  required  by  the  claimant,  his  af 

signoc  or  other  representative,  the  examination  must  be  rrdurcj 

to  writing  and  subscribed  by  the  sureties.     If  the  judge  fiodi 
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1^  sureties  .  sufBcient,  he  must  annex  the  examination  to  the 
mdi^rtakm^,  endorse  his  allowance  thereon,  and  cause  the  said 
ttdixtakiog,  together  with  the  examination  of  the  sureties,  to 
»  filed  with  the  clerk  of  the  court.  Thereupon  the  sherifif  is  re- 
eased  and  discharged  from  all  liability  by  reason  of  the  levy 
ion.  detention,  and  sale  of  the  property  seized.  When  any  such 
Nertaking  shall  have  been  approved  and  filed,  as  hereinbefore 
iivided,  the  clerk  of  the  court  shall  immediately  upon  the  same 
biag  filed,  index  the  same  in  the  index  book  in  his  office,  under 
iiiirh  executions  are  indexed,  under  the  title  of  the  suit  in  ^hich 
k  execution  is  issued. 

1896,  ch.  663.     See  f  668.  ante;  L.  1004,  ch.  641.     Id  effect  Sept.  1.  1904. 

1420.  ImQvlaltlon  not  to  prejudice  clalmant'ii  riflrlit. 

the  property  is  found  to  belong  to  the  defendant,  the  finding 
not  prejudice  the  right  of  the  claimant,  to  bring  an  action 

recover  the  property  so  levied  upon,  or  damages  by  reason 

the  lery,  detention,  or  sale. 
H  108  and  109,  and  667-660,  ante. 


1421.  fAm'd,   1887,  1900.]     In   action  mratnnt  oflcer,  In- 
luUtora  may  be  anbntltnted  a«  defendants. 

(Where  an   action  to  recover  a   chattel  or  chattels,   hereafter 

upon  by  virtue  of  an  execution,  or  several  executions,  or 

fwarrant   of   attachment,   or   several  warrants  of  attachment, 

to  recover  damages  by  reason  of  a  levy  or  levies  upon  de- 

b'on,  sale  or  sales  of  personal  property,  hereafter  made,   by 

le  of  an   execution  or  several  executions,  or  a  warrant  of 

ichment,    or    several    warrants    of    attachment,    is    brought 

an  ofDcer,  or  against  a  person  who  acted  by  his  com* 

or  in  his  aid,  if  a  bond  or  bonds  or  written  undertaking 

undertakings    indemnifying   the   officer    against   the    levy    or 

or  other  act  or  acts,   has   been   given   in    behalf  of  the 

lent    creditor    or    the    several    judgment    creditors,    or    the 

^tiff  in  the  warrant  or  the  plaintififs  in  the  several  warrants, 

?r  before    or   after   the   commencement    of    the    action,    the 

>B8  or  person  or  the  several  persons  who  gave  it  to  them, 

the  survivors,   if  one  or  more  are   dead,   may  apply   to  the 

for  an    order  to   substitute   the   applicant  or   several   ap- 

ints  as  defendants  in  the  action,  in  place  of  the  officer  or  of 

person   so    acting   by   his  command   or  in   his  aid;   and   the 

may  upon  application  of  the  officer,  or  in  case  of  his  death, 

the  application  of  his  legal  representatives,  grant  an  order 

ttitnting  the  indemnitors  as  defendants  in  the  action,  in  place 

the  officer  or  of  the  person  so  acting  by  his  command  or  in 

aid. 

1S87.  cfa.  4G2;  L-  1900.  ch.  116.     In  effect  Sept.  1,  1900. 

J 1422.  [Am'd,  1887.]     ICo^lce    of    application    and    proofs 
perewpoa. 

'Where  the  application   is  made   by   the  officer,  notice   of  the 

Kficafion  mnst  be  given  to  the  indemnitors  or  their  attorney, 
1  also  to  the  attorney  for  the  plaintiff.  Tf  the  pleadings  do 
•t  snfflclently  show  that  the  case  is  one  where  the  order  may 
»  franted,  the  facts  with  respect  thereto  must  bo  shown  by 
Adftvit  or  other   competent   proof.      Where   the   application   is 
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made  by  the  indemnitors,  or  one  of  them,  the  motion  |>ape 
must  contain  a  written  consent  to  be  made  defendant  in  tl 
action  executed  by  each  person  who  executed  the  instrument  » 
instruments  of  indemnity,  unless  proof  by  affidarit  is  fumislM 
that  those  who  do  not  consent  are  dead.  Bach  consent  must  1 
acknowledged  or  proved  and  certified  in  like  manner  as  a  d« 
to  be  record(»d  in  the  county,  and  notice  of  the  application  mo 
be  friven  to  the  attorney  of  each  party  to  the  action,  and  if  tl 
defendant  has  not  appeared,  notice  must  be  given  to  him  pe 
sonally. 
L.  1887,  ch.  462. 

§  1423.  [Am'd,  1887.]    Terms  may  be  imposed. 

Upon  granting  the  order  the  court  may,  in  its  discretion,  t 
quire  the  indemnitors  to  furnish  additional  security  to  the  plaf 
tiff  and  to  pay  the  reasonable  expenses  of  the  defendant,  nec^ 
sarily  incurred  before  the  order  is  granted,  or  it  may  impose  sw 
other  terms  for  the  security  of  either  of  the  original  parties  i 
justice  requires. 

L.  1887.  Cb.  462. 


I  1424.  [Am'd,  1887.]    IVben  Indemnity  related  to 
property. 

If  the  indemnitj'  given  related  to  a  part  only  of  the  propertj 
the  court  may,  in  a  proper  case,  direct  that  the  action  be  dlTidi 
into  two  actions,  that  the  indemnitors  be  substituted  as  defeqj 
antiii  in  one  without  afifecting  the  other,  and  that  the  controyeij 
in  each  action  be  limited  to  that  part  of  the  property  in  resp^ 
to  which  it  is  to  be  continued.  Where  such  an  order  is  Boada 
similar  application  may  be  subsequently  made  in  the  acn 
which  proceeds  against  the  original  defendant.  ^ 

L.  18S7,  oh.  452. 

i  1425.  r^mM,  1887.]  Application  trlien  oflicer  Is  |off»« 
^'itli  ln«leiiinltors. 

Tf  the  ofriccr.  or  person  acting  by  his  command,  or  in  his  al 
'  is  j()in«Ml  as  a  defi'udant,  with  all  the  indemnitors,  he  may  ap|i 
for  Mu  order  to  strike  out  his  name  as  a  defendant.  If  lie 
joined  as  a  defendant  with  one  or  more,  but  not  nil  of  thefl 
h<'  may  apply  for  an  order  substituting  those  who  are  not  joini 
with  him  as  defcndnnts  in  his  place.  In  either  case,  the  app( 
cation  is  made  in  the  same  manner,  and  is  subject  to  the  sad 
provisions,  as  if  made  as  prescribed  in  section  1421  of  this  ac^ 

L.  1887,  ch.  452. 

i  142G.  Effect  of  the  order. 

An  order,  made  as  prescribed  in  the  last  five  sections,  dot 
not  affect  the  merits  of  the  cause  of  action,  or  of  the  dofeos 
cx(ei)t  so  far  as  it  limits  the  controversy  to  particular  propert; 
Hut  if  the  snb^titiiti'd  or  remaining  defendants  recover  jndgmen 
they  are  eiifitled  to  single  costs  only.  If  the  action  is  discui 
tinned,  or  the  eoninlaint  dismissiMl,  a  new  action  may  be  brougli: 
as  if  the  former  action  had  not  been  brought. 
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[1427.  [Am*d,  1887.]    OAeer  in  -w^hom  Indemnity  in  ffiTen, 
jtBlrcii  to  Kive  notice  of  action. 

tVhere  an  action  is  brought  in  a  case  where  one  or  more 
eons  are  entitled  to  make  an  application  for  an  order  of  sub- 
latioo,  or  where  one  or  more  persons  are  liable  to  be  substituted 
defendants,  us  prescribed  in  section  one  thousand  four  huu- 
Id  and  twenty-one  of  this  act,  the  officer  to  whom  t)ie  iustru- 

Iit  or  instrnments  of   indemnity   was  given   cannot  maintain 
action  thereupon  against  a  person  entitled  to  make,  but  who 
I  not  made,   such  an  application,  or  who  is  liable  to  he  but 
not  been  substituted  as  a  defendant,  unless  notice  of  the 
loncement  of  the  action  against  the  officer,   or  the  person 
by  his  command  or  in  his  aid,  is  given  before  the  trial 
)f.  or  at  least  ten  days  before  judgment  by  default  is  taken 
in  either  to  attorney  or  several  attorneys  whose   name  is 
reral  names  are  subscribed  to  the  execution  or  several  exeru- 
or  warrants  of  attachment  or  several  warrants  of  attnch- 
or  personally  to  the  judgment  creditor  or  creditors,  or  the 
itiff  or  several  plaintiffs  in  the  action  in  which  the  warrant 
ittachment  was  or  several  warrants  of  attachment  were  is- 
or  to  cue  of  the  persons  who  executed  the  instrument  or 
iments  of  indemnity. 

1887.  ch.  462. 

1428.  Sale  of  personal  property |  Ikow  made* 

TsouaX  property  must  be  offered  for  sale,  in  such  lots  and 
Ib,  as   are   calculated   to   bring  the  highest  price.     Kxcept 
the  officer  is  expressly  authorized,  by  this  article,  to  sell 
rt.r  not   in   his   possession,    personal   property  shall   not   be 
for  sale,  unless  it  is  present,  and  within  the  view  of  those 
ing  the  sale. 
L  S.  3G7.  I  23  (2  Edm.  .381),  am'd. 

1420.   [Am'd,    1907.1    NotlceM  of  Hale  to  be  pouted. 

t  I«'ast  six  iluys*  previous  notice  of  the  time  and  pUue  of  a 

«»f  |M>rsonal    property,    by   virtue   of  an    execution,    must    be 

by  poHtinj?  conspicuously  written  or  printed  nf)ti(M's  tliereof, 

it  Ifast  thrt»e  public  plac<»s  of  the  town  or  city,  when'  t!ie  snlc 

tie.     Where   perishable  property   has   bren   levied   upon   by 

<»f  an  exe<*ution  the  court  may,  upon  the  application  of  tlie 

making  the  levy,  by  order,  direct  the  sale  thereof  at  such 

'i**  nnil  upon  such  a  notice  its  it  deems  proper;  jind,  thereupon, 

proiMTiy  must  be  sold  accordingly. 
i  21.  am'd;  U   1»07,   ch.   244.     In  effect  Sept.  1.   1907.    See  3  T.   &  C.   210. 
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ARTIGL.K  THIRD. 

Sale,  redemption,  and  conveyance  of  real  properly;  riyhts  aiid< 

bilities  of  persons  interested. 

See.  14S0.  To  what  leasehold  property  this  article  applies. 

1451.  Real  property  held  In  tmst,  when  liable  to  execution. 

1452.  £)qulty  of  redemption;  when  not  to  be  sold. 
1433.  Direction  to  be   Indorsed  on  execution. 

i434.  Notice   of    sale   of    real    property;    bow    given. 

1436.  Property,   how  described   therein.    Part  may  be  sold. 

1436.  Penalty  for  irregularity  in  sale. 

1437.  Manner  of  conducting  sale. 

1438.  Sheriff  to  make  duplicate  eertiflcates  of  sale. 

1439.  Certificate  to  be  recorded,  etc. 

1440.  Title   to   real   property   not   divested   before  deed 

1441.  Rights  of  holder  of  the   property  during  Intermediate^   pertod. 

1442.  Order  to    prevent   waste;    when    him!    how  applied   for. 
1448.  Proceedings  to  punish  violation  of  the  order. 

1444.  Mode  and  extent  of   punishment. 

1445.  How   warrant,    etc.,   superseded. 

1446.  When  and  how  real  property  sold  may  be  redeemed. 

1447.  By  whom  such  redemption  may  be  made. 

1448.  Such    redemption    avoids    the   sale. 

1449.  When    creditor    may    redeem. 

1450.  What  sum  to  be  paid,   etc.,   when  credMor  redeems. 

1451.  Redemption  by  another  creditor  from  a  redeemlUi;  creditor. 

1452.  Id.;    when  second  redeeming  creditor  has   the   prior  lien, 
1458.  Subsequent  redemptions  by  other  creditors. 

1454.  When  creditor  may  redeem  after  fifteen  m«>nth8. 

1455.  When   redemption   must  be  made  at  sheriff's  oOlce. 

1456.  Original  purchaser  may  redeem,  when  also  a  creditor.  .| 

1457.  Creditor  may  redeem  again  under  another  Judgment     or  moit^ 

1458.  Redemption   by   person    entitled   to   redeem    part. 

1459.  Redemption    by   owners  of   undivided   shares. 

1460.  Id.;  by  creditors  having  liens  on  undivided  shares. 

1461.  Right   to  redeem   not   affected  by   agreement. 

1462.  To  whom  money  paid  upon  redemption. 

1463.  Certificate  of  satisfaction  required  to  effect  redemption  hy 

1464.  What  evidence  a  redeeming  judgment  creditor   must  fumlt 

1465.  Id.;    as   to   mortgage   creditor. 

1466.  Id.;    as   to    executor  or   administrator. 

1467.  Officers  to  keep  papers  open  to  inspectloii;  when  to  file 

1468.  When   redemption   takea  effect. 

1469.  Certificate   to   be    glv^n,    when    redemption   m:idR. 

1470.  Certificate    may    be    acknowledged    and    recorded.  i 

1471.  When   and  by   whom  conveyance  to  be  executed.  i 

1472.  To    whom    conveyance    to    be    execnted.  , 

1473.  When  conveyance  made  to  exerutor  or  admlnlstrat'ir;  effect  th«a( 

1474.  Assignment    must    be    acknowledged    and    filed.  ' 

1475.  Under-sheriff  or  successor  to  act,  if  sheriff  dice.  \ 

1476.  Money  may  be  paid,   etc.,  to  undf --sberlfl,   or  deputy-sheriff,  i 

sold    property.  •  J 

1477.  Application  of  this  article  to  sale  by  coroner,   or  person  spccH 

appointed,  etc.  i 

1478.  Id.;  where  coroner  or  person  appointed  dies,  etc.  J 

8  1480.  To  trhat  leanehold  property  this  article  apptt 

The  exprcR8ion,  "  real  property  ",  as  used  in  this  and  the  M 
ceedinf?  article,  includes  leasehold  property,  where  the  lessee  or  ] 
assignee  is  possessed,  at  the  time  of  the  sale,  of  at  least  five  ye^ 
unexpired  term  of  the  lease,  and  also  of  the  building  or  baildim 
if  any,  erected  thereupon. 

L.  1837.  ch.  462,  f  1;  verbal  amendments. 

I    1481.    Real    property    held    In    trust,    ^srhen    Italile 
execution. 

Real  property,  held  by  one  person,  in  trust  or  for  the  iwe 
another,  is  liable  to  levy  and  sale  by  virtue  of  an  execution.  l«rt 
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pon  a  judgment  recovered  agaiust  the  person,  to  whose  Ubc  it  i^i 
i  held,  in  a  case  where  it  is  prescribed  by  law,  that,  by  reason 

Lthe  invalidity  of  the  trust,  an  estate  vests  in  the  beneficiary; 
t  special  provision  is  not  otherwise  made  by  law,  for  the  mode 
t  sabjecting  it  to  his  debts. 
■Dbftltuted  for  2  B.  B.  368,  $  26  (2  Edm.  381). 

I  148au  EQttltT^  of  redennptlon)  wben  not  in  be  sold. 

3!fae  judgment  debtor's  equity  of  redemption,  in  real  property 
;aged,  shall  not  be  sold  by  virtue  of  an  execution,  issued 
a  judgment  recovered  for  the  mortgage  debt,  or  any  part 
of. 

I  31. 

1488.  Direction  to  be  Indorsed  on  execution. 

lere  an  execution  against  property,  is  issued  upon  a  judg- 

,   specified    in   the   last   section,   to   the   county   where   the 

;aged  property  is  situated,  the  attorney,  or  other  person  who 

ribe«  ft,  must  indorse  thereupon  a  direction  to  the  sheriff,  not 

Jlevy  it    upon  the  mortgaged   property,   or   any   part  thereof, 

direction  roust  briefly  describe  the  mortgaged  property,  and 

to  the  book  and  page,  where  the  mortgage  is  recorded.    If 

execution  is  not  collected  out  of  the  other  property  of  the 

nent  debtor,  the  sheriflf  must  return  it  wholly  or  partly  nn- 

led,  as  the  case  requires. 

H  82  and  88. 

fl434.   T'A.m'd,  1800.]    Kotlce  of  sale  of  real  property!  Itovr 
tn. 

le  sheriflf  who  sells  real  property,  by  virtue  of  an  execution, 
"  previously  give  public  notice  of  the  time  and  place  of  the 
as  follows: 

A  written  or  printed  aotice  thereof  must  be  conspicuously 

led   up,  at  least  forty-two  days  before  the  rale,   in  three 

r  places,  in  the  town  or  city  where  the  sale  is  to  take  place, 

also  in  three  public  places,  in  the  town  or  city  where  the 

^r^  is  situated,  If  the  sale  is  to  take  place  in  another  town  or 

A  copy  of  the  notice  must  be  published,  at  least  once  in  each 

Je  six  weeks,  immediately  precodini?  the  sale,  in  a  newspaper 

'ihed  in  the  county,  or  published  in  an  incorporated  village, 

of  which  is  within  the  county;  if  there  is  a  newspaper 

shed  in  such  county  or  village;  or,  if  there  is  none,  in  tiie 

paper  printed  at  Albany,  in  which  legal  notices  are  required 

oublistied. 

I  34,  am'd;  L.  1896,  ch.  667.    Id  effect  May  12,  1890. 
^1485.  Property^   bow  described    therein.    Part    may   be 

each  notice,  specified  in  the  last  section,  the  real  property  to 
*ld  must  be  described  with  common  certainty,  by  setting 
Bi  the  name  of  the  township  or  tract,  and  the  number  of  the 
!  if  there  is  any,  or  by  some  other  appropriate  description.  The 
Hity  of  a  sale  is  not  affected  by  the  fact,  that  the  property  sold 

irt  only  of  the  property  advertised  to  be  sold. 

*,  I  35.  Ain*d. 


i  1486L  Penalty  for  Irreffnlarlty  In  sale. 

A  sheriff  who  sells  real  property,  by  virtue  of  an  execution- 
Itkoot  having  given  notice  thereof,  as  prescribed  in  the  last  two 
iKtoiSy  or  otherwise  than  as  prescribed  in  this  chapter,  forfeita 
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one  thousand  dollars  to  the  party  injured,  in  addition  to  the  dmi 
ages  which  the  latter  sustains  thereby. 

2  B.  8.  808.   t  37. 

I  1487.   Manner  of  condnqtlnv  Hale. 

Where  real  property,  offered  for  sale  by  virtue  of  an  executio 
consists  of  two  or  more  known  lots,  tracts,  or  parcels,  each  k 
tract;,  or  parcel  must  be  separately  exposed  for  sale.  If  a  penM 
who  is  the  owner  of.  or  is  entitled  by  law  to  redeem,  a  distin 
parcel  of  the  property,  of  any  other  description^   requires   th 

f>arcel  to  be  exposed  for  sale  separately,  the  sheriff  must  expo 
t  accordingly.  No  more  real  property  shall  be  exposed  for  so] 
than  it  appears  to  be  necessary  to  sell,  in  order  to  satisfy  CJ 
execution. 

Id..  I  38,  am*d.    See  4  T.  &  C.  681. 


S  1488.  Sheriff  to  make  duplicate  certillcateii  off  Ma1e« 

The  sheriff,  who  sells  real  property,  by  virtue  of  an 
tion,  must  make  out,  subscribe,  and  acknowledire  before  an  offi« 
authorized  to  take  the  acknowledgment  of  a  deed,  duplicate  e| 
tificates  of  the  sale,  containing: 

1.  The  name  of  each  purchaser,  and  the.  time  when  the  s^ 
was  made. 

2.  A  particular  description  of  the  property  sold.  i 

3.  The  price  bid  for  each  distinct  parcel  separately  sold. 

4.  The  whole  consideration  money  paid. 

Id.,  S  42,  am*d.  i 

I  1439.  Certificate  to  be  recorded^  ete. 

The  sheriff  must,  within  ten  days  after  the  sale,  file  one  of 
duplicate  certificates  in  the  office  of  the  clerk  of  the  county, 
deliver  another  to   the  purchaser.      If   there  are  two   or 
purchasers,   a  certificate  must  be  delivered  to  each.    The 
must  immediately  record  the  certificate  in  a  book,  kept  by 
for  that  ourpose,  and  must  index  the  record,  to  the  name  of 
judgment  debtor.    His   fees  for  so  doing  must  be  paid    by 
sheriff,  as  part  of  the  expenses  of  the  sale. 

Id.,  I  43;  and  L.  1857,   ch.  60.  f  1  (4  Edra.  684),  coDw>ltdated. 

S  1440.  [Ant'd,  1881.]    Title  to  real  property  not  Ai'veflCl 
before  deed.  ' 

The  right  and  title  of  the  judgment  debtor,  or  of  a  person  hi^ 
ing  under  him,  or  deriving  title  through  him,  to  real  proj 
sold  by  virtue  of  an  oxocution.  is  not  divested  by  the  sale.  «, 
the  expiration  of  the  period,  within  which  it  can  be  redeemed, 
prescribed  in  this  article,  and  the  execution  of  the  sheriff's  -^ 
But  if  the  property  is  not  redeemed,  and  a  deed  is  exe 
in  pursuance  of  the  sale,  the  grantee  in  the  deed  is  deemedj 
have  been  vested  with  the  legal  estate,  from  the  time  of  the  vd 
And  if  the  title  of  such  grantee  or  his  assigns  is  adjudged  J 
any  reason  or  cause  whatsoever  to  be  null  and  void  in  any  aeol 
for  that  purpose  brought  by  the  judgrr.t*nt  debtor  or  his  assigl 
such  judgment  shall  have  no  force  or  effect  unless  within  tweoi! 
days  after  the  entry  of  such  jndgniont  the  plaintiff  shall  pay 
such  grantee  or  his  assigns  the  sum  of  money  which  was  nij 
n'>on  the  sale  with  interest  from  the  time  of  the  sale  as  prescrifcl 
In  this  article,  including  the  costs  and  exoenses  of  said  defendlri 
in  defending  this  action  in  which  such  judgment  was  reeoTered,l 
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I  adjusted  by  a  judge  of  the  court  in  which  said  action  is 
"oughu  and  in  the  event  of  plaintiff's  failure  to  pay  such  pur- 
lase-money  and  expenses  within  the  time  aforesaid,  said 
tie  shall  be  valid  in  said  grantee,  and  in  case  such  judgment 
IS  heretofore  been  recovered  and  an  appeal  has  been  taken 
crefrom  which  is  now  pending,  and  such  judgment  shall  be 
Irmed  on  final  appeal,  the  same  shall  have  no  force  of  effect 
|les8  within  twenty  days  after  the  entry  of  judgment  or  afBrm- 
ice,  the  plaintiff  shall  pay  to  such  grantee  or  his  assigns  the 
lb  of  money  which  was  paid  upon  the  sale,  with  interest  as 
besaid,  including  the  costs  and  expenses  of  the  defendant  as 
■TPsaid,  in  prosecuting  any  api)eal  from  such  judgment,  and  In 
f  pvent  of  plaintiff's  failure  so  to  do,  said  title  shall  be  valid 
nid  grantee. 

V.  S.  373,   i  61  (2  Edm.  387),  ftm'd.  Ll  1881,  cb.  681.     « 

11441.  RliTlits   of  ftiolder  of  the  propertr   dnrlnv  Inter- 
tte  period. 

fce  person  entitled  to  the  possession  of  real  property,  sold  by 
of  an  execution,  as  prescribed  in  the  last  section,  may, 
the  period  therein  specified,  use  and  enjoy  the  same  as 
iws,  witnont  being  chargeable  with  committing  waste: 

He  may  use  and  enjoy  it  in  like  manner,  and  for  the  like 
as  it  was  used  and  enjoyed  before  the  sale,  doing  no 

kanent  injury  to  the  freehold. 

He  may  make  necessary  repairs  to  a  building,  or  other  erec- 

thereupon.      But  this  subdivision  does  not  permit  an  altera- 

io  the  form  or  structure  of  the  building  or*  other  erection. 

He  may  use  and  improve  the  land,  in  the  ordinary  course  of 

indry;  but  he  is  not  entitled  to  a  crop,  growing  thereon,  at 

expiration  of  the  period  of  redemption. 

He  may  apply  any  wood  or  timber  on  the  land  to  the  neces- 

'  repa'^tion   of  a  fence,   building,   or  other  erection,   which 

thereupon  at  the  time  of  the  sale. 

If  he  actually  occupies  the  land  sold,  he  may  take  necessary 

rood  therefrom  for  use  in  his  household. 

IlL  S.  386.    §   22  (2  Edm.  847). 

[144S.  Order  to  prevent  Tvaste;  -vrlien  and  Ikoipv  applied 

at  any  time  during  the  period  allowed  for  redemption,  the 

aaent  debtor,  or  any  other  person  in  possession  of  the  property 

commits  or  threatens  to  commit,  or  makes  preparation  for 

littlng  waste  thereupon,  the  supreme  court,  or  any  justice 

-Of,  within  the  judicial  district,  or  the  county  judge  of  the 

rity,  in  wliich  the  property,  or  any  part  thereof,  is  situated, 

Tf  upon  the  application  of  the  purchaser,  or  hia  assignee,  or  the 

W  or  attorney  of  either,  and  proof,  by  affidavit,  of  the  facts, 

It,  without  notice,  an  order,  restraining  the  wrong-doer  from 

imitting  waste  upon  the  property. 

H  23  and   24.    consolidated. 

^  1443.  ProeeedlB^B  to  punlnh  violation  of  the   order. 

If  the  person,  against  whom  such  an  order  is  granted,  commits 
^  te  in  violation  thereof,   after  the  service   upon   hira  of   tho 
T.  with  a  copy  of  the  affidavit  upon  which  it  was  granted,  tho 
'  or  jadge,  upon  proof,  by  affidavit,  of  the  facts,  may  grant  an 

881 
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order,  requiring  him  to  show  cause,  at  a  time  and  place  ther« 
specified,  why  he  should  not  be  punished  for  a  contempt. 

2  R.  8.  836,  S$  26  and  26. 

i  1444.  Mode  and  extent  of  punishment. 

If,  upon  the  return  of  the  order  to  show  cause,  it  satisfactod 
appears,  that  the  person,  required  to  show  cause,  has  violati 
the  former  order,  the  court  or  judge  may  either  punish  him,  \ 
prescribed  by  law  for  the  punishment  of  a  contempt  of  a  coa 
of  record,  other  than  a  criminal  contempt;  or  may  grant  a  wa 
rant,  directed  to  the  sheriff  of  the  county,  reciting  the  form 
order,  and  the  violation  thereof,  and  commanding  the  sherilf  ; 
commit  the  wrong-doer  to  close  confinement,  for  a  term  specific 
therein,  not  more  than  one  year.  A  person  thus  committed  cm 
not  be  admitted  to  the  liberties  of  the  jail. 

Id.,  fl  27  and  28,  coiMoUdated. 

I 
I 

i  1446.  How  irarranty  eto.y  superseded. 

The  warrant  may  be  superseded,  and  tjie  prisoner  diacharM 
by  an  order,  in  the  discretion  of  the  court  or  judge  comimttil 
him,  upon  his  executing,  to  the  person  who  applied  for  ^ 
warrant,  an  undertaking,  in  a  sum  fixed,  and  with  sare^ 
approved,  by  the  court  or  judge,  to  the  effect,  that  he  will  p^ 
any  judgment,  which  the  applicant,  or  his  assignee,  or  other  repri 
sentative,  may  recover  against  him,  by  reason  of  any  waste  thei 
tofore  or  thereafter  committed  on  the  property ;  and  upon  his  pi^ 
ing  to  the  applicant,  for  the  costs  and  expenses  of  the  prcicea 
ings,  a  sum,  fixed  by  the  court  or  judge. 

Id.,  I  29,  am*d. 

1  1446.   1/Vh.en  and  i&ow   real   property   sold   m»ir    l»e 
deemed. 

Within  one  year  after  the  sale  of  real  property,  by  virttie-1 
an  execution,  a  person,  specified  in  the  next  section,  may  redi 
it,  by  paying  to  the  purchaser,  his  executor,  administrator, 
assignee,  or  to  the  sheriff  who  made  the  sale,  for  the  use  of 
person  so  cntitlfHi  thereto,  the  sum  of  money  which  was  pdi 
upon  the  sale,  with  interest  from  the  time  of  the  sale,  at  the  n 
of  ten  per  centum  a  year.  ^ 

2  B.  S.  870,  i  46  {2  Edm.  384),  am'd.    See  6  T.  ft  G.  140. 

I  1447.  By-  ivhom  sucli  redemption  may  be  nade. 

The  redemption,   specified   in   the  last  section,  may   be 
either  by  the  judgment  debtor,  whose  right  and  title  were 
or  by  his  heir,  devisee,  or  grantee,  who  has  acquired,  by  inb< 
ance,  devise,  deed,  snle,  by  virtue  of  a  mortgage  or  of  an  exi 
tion,   or  by  any  other  means,  an  absolute  title  to  the 
proposed  to  be  redeemed;  or,  in  a  case  specified  in  section" 
1459  of  this  act,  to  a  portion  thereof. 

Td.,  i  46. 

I  1448.  Sncfti  redemption  avoids  the  sale. 

Upon   payment  being  made,   by  a  person  entitled    to 
real  property,  as  prescribed  in  the  last  two  sections,  the  sale  % 
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a  jodsment  recovered  agaiust  the  person,  to  whose  u&c  it  is 
held,  in  a  case  where  it  is  prescribed  by  law,  that,  by  reason 
the  ioTaiidity  of  the  trust,  an  estate  vests  in  the  beneficiary; 
special  provision  is  not  otherwise  made  by  law,  for  the  mode 
subjecting  it  to  his  debts. 
ibttitBtcd  for  2  B.  S.  368,  9  28  (2  Edm.  881). 

1482.  Bqnltir  of  redennptioni  fvlien  not  to  be  »old. 

jadgmeut  debtor's  equity  of  redemption,  in  real  property 
raged,  shall  not  be  sold  by  virtue  of  an  execution,  issued 
a  judgment  recovered  for  the  mortgage  debt,  or  any  part 
>f. 

I  21. 
14S8.  DIreetlOB  to  be  Indorsed  on  execution. 

lere  an  execution  against  property,  is  issued  upon  a  judg- 
specified    in   the   last   section,   to   the   county   where   the 

iged  property  is  situated,  the  attorney,  or  other  person  ;who 

Ibes  it,  must  indorse  thereupon  a  direction  to  the  sheriff,  not 
pvy  it  npon  the  mortgaged  property,  or  any  part  thereof. 
direction  must  briefly  describe  the  mortgaged  property,  and 

to  the  book  and  page,  where  the  mortgage  is  recorded.  If 
execution  is  not  collected  out  of  the  other  property  of  the 

lent  debtor,  the  sheriff  must  return  it  wholly  or  partly  nn- 
ied,  as  the  case  requires. 

H  82  and  33. 
|1434.   [Am'dy  1890.]    BTotlce  of  sale  of  real  property  r  bow 

sheriff  who  sells  real  property,  by  virtue  of  an  execution, 
previously  give  public  notice  of  the  time  and  place  of  the 
as  follows: 

A  written  or  printed  notice  thereof  must  bo  conspicuously 

led   up,   at  least   forty-two  days  before  the  rale,   in  three 

places,  in  the  town  or  city  where  the  sale  is  to  take  place, 

also  in  three  public  places,  in  the  town  or  city  where  the 

srty  is  situated,  if  the  sale  is  to  take  place  in  another  town  or 

A  copy  of  the  notice  must  be  published,  at  least  once  in  each 
six  weeks,  immediately  preceding  the  sale,  in  a  newspaper 
ihed  in  the  county,  or  published  in  an  incorporated  village, 
rt  of  which  is  within  the  county;  if  there  is  a  newspaper 
shed  in  sncli  county  or  village;  or,  if  there  is  none,  in  the 
>aper  printed  at  Albany,  in  which  legal  notices  are  required 
onblisiied. 
I  34,  am'd:  L.  1806.  cb.  667.    In  effect  May  12,  1896. 

1435.  Property*   boir   described   tberein.    Part    may    bo 


each  notice,  specified  in  the  last  section,  the  real  property  to 
told  must  be  described  with  common  certainty,  by  setting 
the  name  of  the  township  or  tract,  and  the  number  of  the 
^if  there  is  any,  or  by  some  other  appropriate  description.  The 
of  a  sale  is  not  affected  by  the  fact,  that  the  property  sold 
irt  only  of  the  property  advertised  to  be  sold. 
M  I  35.  ftm'd. 


148<l.  Penalty  for  irreoralarlty  In  sale. 

sheriff  who  sells  real  property,  by  virtue  of  an  execution. 

mt  having  given  notice  thereof,  as  prescribed  in  th*»  last  two 

Of  otherwise  than  as  prescribed  in  this  chai>ter,  forfeits 
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judgment  or   mortgage,   so   that  the   former  rddeems,    .wit 
payicg  the  sum,  specified  in  the  latter*8  certificate  of  satisfacL, 
the  latter  may,    without  executing  another  certificate    of    s&i 
faction,  again  redeem  from  the  former,  or  from  any  subseqiu 
redeeming  creditor,  in  a  case,  where  he  would  hare  been  entit' 
to  redeem,  if  his  first  certificate  had  not  been  executed;   and 
has   the   same   rights,    with   respect   to   any   creditor    recieei__ 
from  him,  as  if  his  first  certificate  had  been  executed,    ^'hen 
made  hfs  second  redemption. 

9  14S8.  Subsequent  redemptions  by  otber  credltoirn. 

A  third  or  other  creditor,  who  might  have  redeemed,  as 
scribed  in  the  last  four  sections,  may  redeem  from  the  se 
or  any  other  creditor,  who  has  redeemed,  in  the  manner, 
upon  the  terms  and  conditions,  prescribed  in  the  last  two  seel 

2  B.   S.  372,   S  S6. 

j  1454.  When  creditor  may  redeem  after  fifteen,   i 

A  creditor,  who  might  have  redeemed  within   fifteen    moi 
after  the  sale,  as  prescribed  in  the  last  foor  sections,    may 
deem  from  any  other  redeeming  creditor,   altJiough    the    fil 
months   have   elapsed;   provided,   that   he   thus   redeems    vrii 
twenty-four  hours  after  the  last  previous  redemption. 
L.   1847,  ch.  410,  part  of  S  *>    am'd. 

1  1405.  Wben  redemption  ninst  be  made  at  ■aevlflfa 

A  redemption,  made  by  a  creditor,  on  or  after  the  last  da: 
the  fifteen  months,  must  be  made  at  the  sheriff's  office   of 
county.     The  sheriff,  or  his  under-sheriff,  or  a  deputy-sheril 
his  behalf,  must  attend  at  the  sheriff's  office,  for  that    pt_^ 
on  the  last  day  of  the  fifteen  months,  and  on  each  day  thor^tu 
in  which  a  redemption  can  be  made,  during  the  time  ^'hen 
sheriff's  office  Is  required  by  law  to  be  kept  open.    In  the  al__ 
of  the  sheriff,  the  redemption  may  be  made  by  paying  the  ni 
sary  money,  and  delivering  the  necessary  papers,  to  the   ui_ 
sheriff,  or  to  any  deputy-sheriff,  present  at  the  sherifiTs    oi 
If  the  term  of  office  of  the  sheriff,  who  made  the  sale,  has  expi_ 
and  he,  or  his  under-sheriff,  or  a  deputy-sheriff  aiithoriaed« 
his  behalf,   to  receive  the  necessary  money  and  the   i 
papers,  is  not  present,  the  money  may  be  paid,  and  the  pai 
may  be  delivered,  to  the  sheriff  then  in  office,  or  to  the  nni 
sheriff  or  a  deputy-sheriff  of  the  latter. 
Id.,  part  of  §  3.  reraodelled.    See  5  T.  &  C.  140. 

(    14n6.    Oriigrinal    pnrcliaiier    maF   redeem,    irlkeii     «la4 
creditor. 

If  the  purchaser,  at  the  execution  sale,  of  property, 
can  be  redeemed  by  a  ore<litor,  as  prescribed  in  this  article. 
also  a  cre<litor  of  the  judpment  debtor,  and  as  such  could  red«' 
from  a  purchaser,  or  a  re<leeming  creditor,  he  may  STail  bii 
of  his  judgment  or  mortgage,  to  redeem  from  any  other 
ing  creditor. 

2  R.  S.   372.    §  57   (2   Edm.   387). 

I  1457.  Creditor  mciy  redeem  avnin  nnder  another  im* 
ment    or   mortKrnire. 

The    juflpment   creditor,    by    virtue    of    whose  'execution     i 
property  has  been  sold,  cannot  avail  himself  of  the  Jad^mi 
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b]»opeity  redeemed,  and  the  certificates  of  the  sale,  as  far  as 
It  reJate  thereto,  become  null  and  Toid. 
I  B.  S.  370,  §  40,   am'd. 

|J448i»  Wfttea  er editor  mar  redeem. 

il  property,  sold  by  virtne  of  an  execntlon,  which  remains, 
expiration  of  one  year  after  the  sale,  unredeemed  by  the 
or  persons  entitled  to  redeem  it,  as  prescribed  in. the  last 

sections,  may  be  redeemed,  within  three  months  after  the 

Ltion  of  the  year,  by  the  creditors  specified,  and  upon  the 
and  in  the  manner  prescribed,  in  the  following  sections 
article. 

I  so,  remodelled. 

U  WliAt    siiiB   to  be   paid,   etc.,   irftien   eredltor   re- 
fa  ease  specified  In  the  last  section,  a  creditor,  having  in  his 
name,  or  as  executor,  administrator,  assignee,  trustee,  or 
rise,  a  judgment  rendered,  or  a  mortgage  duly  recorded, 
time  before  the  expiration  of  fifteen  months  from  the 
fof  the  sale,  which  is  a  lien  upon  the  real  property  sold,  may 
so  that  property,  by  paying  the  sum  of  money,  whic!.  was 
apon  the  sale  thereof,  with  interest  at  the  rate  of  seyen 
[eentnm  a  year  from  the  time  of  the  sale,  and  executing  a 
ite  of  satisfaction,  as  prescribed  in  section  14^  of  this 

161,  M  am'd  by  L.  1847,  cb.  410,  ||  1  and  2  (4  Bdm.  080,  081). 

1451.  Redeoaptlon  bjr  another  creditor  front  a  redeem- 
creditor. 

fre  a  creditor  has  redeemed  real  property,   as  prescribed 
hut  section,  any  other  creditor,  who  might  hare  redeemed 
the  purchaser,  as  therein  prescribed,  may  redeem  it  from 
[irst  redeeming  creditor,  as  follows: 

;He  must   reimburse   to   the   first   redeeming    creditor,    his 

>r.  administrator,   or  assignee,   11.  j  sum  paid   by  him  to 

the   property,   with   interest   at  the   rate   of  seven   per 

a  year,  from  the  time  of  his  redemption. 

r^He  must  execute  a  certificate  of  satisfaction,   relating  to 

Igment  or  mortgage,  in  like  manner  as  the  first  redeeming 

tor  was  required  to  do. 

•  If  the  judgment  or  mortgage,  by  virtue  of  which  the  first 

Wr  redeemed,  is  prior  to  the  judgment  or  mortgage  of  the 

»d  creditor,  the  second  creditor  must  also  pay  to  the  first 

tor,  the   sum    specified    in   the   certificate    of   satisfaction, 

ited  by  him  upon  his  redemption,  with  interest  at  the  rate 

per  centum  a  year,  from  the  time  of  his  redemption: 

the  first  redeeming  creditor's  judgment  or  mortgage  had 

when  be  redeemed,  to  be  a  lien  as  against  the  second 

ling  creditor;  in  which  case,  the  latter  need  not  pay  any 

of  the  sum,  specified  in  the  certificate. 

f  5S.  am'd. 

1482.  Id.;   ^rlten    second    redeemingr   credltcn*    Itas    tlic 
»  lien. 

»we  the  lien  of  the  second  redeeming  creditor's  judgment 
•wtpige,  is  prior  to  that  of  the  first  redeeming   creditor's 


r 
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be  paid  to  the  purchaser  or  creditor,  from  whom  the  property 
to  be  redeemed,  his  executor,  administrator,  or  assig^nee;  or 
may  be  paid,  for  the  use  of  the  person  so  entitled  theretOj  to  tl 
sheriff  who  made  the  sale. 
2  R.   S.  873,   part  of  |  59. 

i   1468.  Certiflcate  of  satisfaction  reavlred   to   effect  9 
deflftptlon  bjr  creditor. 

The  certificate  of  satisfaction,  required  to  be  ezecnted  by 
creditor,  in  order  to  effect  a  redemption  of  real  property,  must  I 
acknowledged  or  proved,  and  certihed,  iu  like  uiauuer  as  a  de 
to  be  recorded  in  the  county;  must  describe,  with  reasonable  « 
tainty,  the  judgment  or  mortgage  under  which  he  redeems,  a< 
specify  the  sum  due  thereupon;  and  must  state,  that  the  redeiM 
tion  satisaes  the  judgment  or  mortgage,  iu  full,  or  to  a  specii 
amount.  It  must  be  filed  iu  the  county  clerk's  office,  at  or  heH 
the  time  when  the  money  is  paid  to  effect  the  redemption,  unl^ 
the  money  is  paid  to  the  sheriff;  in  which  case,  the  certificate  ml 
also  be  delivered,  at  the  time  of  the  payment,  to  the  sheriff,  m 
must  file  it  in  the  county  clerk's  office,  as  prescribed  in  sectjj 
14G7  of  this  act.  The  county  clerk,  immediately  after  the  ex€i 
tion  and  recording  of  the  deed,  must  enter,  in  his  docket,  fl 
satisfaction,  or  partial  satisfaction,  of  a  judgment,  specified  in 
certificate  so  filed,  as  required  by  law,  when  a  judf?ment  is  d 
lected,  by  virtue  of  an  execution.  If  a  mortgage,  specifie<l  in  t| 
certificate,  is  recorded  in  his  office,  he  must  cancel  and  disciuu^ 
the  mortgage  of  record,  if  it  is  satinfied  by  the  certificate;  or/ 
it  is  only  partially  satisfied,  he  must  make  a  minute  of  the  pai 
satisfaction,  upon  the  record  thereof.  If  the  property  morti 
is  situated  in  a  county,  in  which  there  is  a  register,  the  coi 
clerk  must  transmit  a  certified  copy  of  the  certificate  to 
register,  who  must,  in  like  manner,  cancel  and  discharge 
mortgage  of  record,  or  make  a  minute  of  the  partial  satisfai 
thereof.  The  clerk's  and  register's  fees,  for  performing  the 
vices  specified  in  this  section,  must  be  paid  uy  the  sheriff;  ^ 
may  require  the  person  entitled  to  a  deed  to  pay  him  the  amoul 
thereof,  before  the  deed  is  delivered. 

(  14^4.  lil'l&at  evidence  a  redeeming  Jad^ment  credit! 
mant    fnrnlnli. 

In  order  to  entitle  a  creditor  by  judgment  to  redeem  real  3i« 
erty,  as  prescribed  in  this  article,  he  must,  when  he  rede(>mA.  i 
in  the  county  clerk's  office,  or  deliver  to  the  sheriff,  as  the  c«l 
requires,  the  following  evidence  of  his  right: 

1.  A  copy  of  the  docket  of  the  judgment,  under  which  he  cUhi 
the  right  to  rodooni,  duly  certified  by  the  county  cleric. 

2.  Each  assignment  of  the  judgment,  which  is  necessary  ( 
establish  his  right.  An  assignment  so  filed  or  delivered  must  I 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  del 
to  be  recorded,  or  the  execution  thereof  must  l>e  proved,  by  tf 
affidavit  of  the  creditor,  or  of  a  witness  thereto;  unless  it  has  he* 
filed,  and  entered,  as  prescribed  in  article  third  of  title  first  i 
chapter  eleventh  of  this  act,  in  which  case,  a  certified  copy  th»tH 
must  be  filed  or  delivered. 

3.  An  affidavit,  made  by  him.  or  his  attorney  or  agentt  fltatil 
truly  the  sum  remaining  unpaid  on  the  judgment,  at  the  time  t 
claiming  the  right  to  redeem. 

9  B.  S.  878,  I  60.  with  am'ts. 
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L4flS.  Id.  I  UM  to  mortem ve  creditor. 

order  to  entitle  a  creditor  by  mortgage  to  redeem  real  prop- 
/,  as  prescribed  in  this  article,  be  must,  when  he  redeems,  file 
^e  county  clerk's  office,  or  deliver  to  the  sheriff,  the  following 
pence  of  his  right: 
A  copy  of  the  mortgage,  under  which  he  claims  the  right  to 
»in,  dnjy  certified  by  the  clerk  or  register  of  the  county. 
Each  assignment  of  the  mortgage,  which  is  necessary  to 
his  right,  acknowledged  or  proved,  and  certified,  as  pre- 
in  the  last  section  for  an  assignment  of  a  judgment,  unless 
been  recorded;  in  which  case  a  certified  copy  of  the  record 
be  filed  or  delivered. 

aflidavit,  made  by  him,  or  by  his  attorney  or  agent,  stat- 
ly  the  sum  remainmg  unpaid  on  the  mortgage,  at  the  time 
Uming  the  right  to  redeem. 
I.  eta.  526.  f  2  (4  Edm.  624),   am'd. 

Id.  I  AS  to  exeeutor  or  Adulnistrator. 

fdther  of  the  cases  specified  in  the  last  two  sections,  if  the 

I,  proposing  to  redeem,  claims  to  be  entitled  so  to  do,  by 

of  his  being  an  executor  or  administrator  of  a  person,  who, 

U  would  be  entitled  to  redeem,  he  must  file  or  deliver,  with 

ither  papers  therein  prescribed,  a  certified  copy  or  a  sworn 

of  his  letters  testamentary,  or  letters  of  administration. 

nM.  8,  «zteiB4ed. 

r.  Oflleers  to  keep  p»pers  open  to  Inspection  i  -vrlien 
them. 

sheriff,  to  whom  one  or  more  papers,  specified  in  the  last 
:  sections,  are  delivered,  must  keep  them  oi)en,  at  all  reasou- 
Jtimes  during  the  period  allowed  for  redemption,  to  the  in- 
"  )n  of  all  persons  interested.    He  must  have  all  those  papers 

fiheriflTs  office,  at  the  times  when  he  is  required  to  attend 
it,  for  the  purpose  of  enabling  creditors  to  redeem,  as  pre- 

~  by  law;  and  he  must  file  them  in  the  county  clerk's  office, 

three  days  after  the  execution  of  the  deed. 

p468.  When   redentptlon  takes  effect. 

^ledemption  by  a  creditor  is  effected,  only  when  he  has  paid 

money,  required  to  be  paid,  and  filed  or  delivered  all  the 

required  to  be   filed  or  delivered,   as  prescribed  in  this 

P,  and  a  waiver  of  any  of  those  requirements  is  void,   as 

a  person  who  is  entitled  subsequently  to  redeem.    Where 

option  is  thus  effected,  it  vests  in  the  redeeming  credilor 

right,  title,  and  interest,  which  the  purchaser  acquired  by 

K  Certificate  to  be  arlven,  when  redemption  made. 

^ere  a  redemption  is  made,  as  prescribed  in  this  article,  the 
or  other  person,  to  whom  money  is  paid,  or  a  paper  if 
for  the  purpose  of  effecting  the  redemption,  must 
-te  and  deliverj  to  the  person  paying  the  money  or  delivering 
paper,  a  certificate,  stating  all  the  facts  which  transpired 
■^  him,  with  respect  to  the  redemption. 
1847.  ^  410.  I  5  (4  Edm.  631),  am'd. 

^1470.  Certificate  nuijr  be  aelcno'vrledved  and  recorded. 

A  a  certificate  may  be  acknowledged  or  proved,  and  certified 
[e  manner  as  a  deed  to  be  recorded  in  the  county  where  th€ 
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property  is  situated.  The  recording  thereof,  in  tlie  office  of  tki 
clerk  or  register  of  that  county,  iu  the  book  for  recording  deed^ 
has  the  same  effect,  as  against  subsequent  purchasers  and  m 
cumbrancers,  as  the  recording  of  a  conveyance.  a 

L.  1847,  ch.  410,  }  6.  am'd.  * 

1  1471.  [Am'd,  1880.]    Wlien  ia»d  bjr  fvlioin  eonT-eyasee  H 
be  executed. 

Immediately  after  the  expiration  of  fifteen  months  from  M 
time  of  *sale;  except  where  a  redemption  has  be^n  made  on 
last  day  of  the  fifteen  mouths,   and,  in  that  case,   immedial 
after  the  expiration  of  twenty-four  hours  from  the  last  red< 
tion;  the  sheriff,  who  made  the  sale,  must  execute  the  proper 
or  deeds,  in  order  to  convey  to  the  person  or  persons  etitil 
thereto,  the  part  or  parts  of  the  property  sold^  which  have 
been  redeemed  by  the  judgment  debtor,  his  heir,  devisee,  or 
signee.    The  deed  conveys  to  the  grantee  therein  the  right, 
and  interest,  which  were  sold  by  the  sheriff.      After  the 
shall  have  been  recorded  for  twenty  years  in  the  county  where 
real  estate  is  situated,  it  shall  be  presumptive  evidence  of 
facts  therein  stated. 

2  R.   S.   373,    (  62,   am'd  to  accord  with  U   ^847,   ch.   410.   S  4;   U 
ch.  637. 

i  1472.  To  fvliom  con-veyance  to  be  execrated* 

If  any  part  of  the  property  remains  UAr,edefmed  by  a 

it  must  be  conveyed,  by  the  sheriff,  to  the  purchaser  upon 
sale,  except  where  the  certificate  of  sale  has  been  assigned; 
which  case,  it  must  be  conveyed  to  the  last  assignee.    Any 
or  parts  of  the  property  sold,   which  have  been  redeemed 
creditor,  must  be  conveyed  by  the  sheriff,  to  the  last  redeei 
creditor,  except  where  he  has  assigned  the  certificate  of  red< 
tion,   or  has  executed   any  other  assignment  of  his  right, 
and  interest  in  the  property  redeemed  by  him;  in  which  caj 
must  be  conveyed  to  the  last  assignee. 

L.  1836,  ch.  189,  part  of  ff  1  (4  Edm.  622),  as  am'd  by  L.  1867.  ch.  116*^ 

(7  Edm.   60). 

g    1473.   IVben   conveyance    made   to   executor    or  adi 
iHtrittor}  eifect  thereof. 

Whoro  a  person,  entitled  to  a  deed,  dies  before  the  delivery] 
the  deed,  the  sheriff  must  execute  and  deliver  the  deed  to 
<'X(»ciitor  or  administrator.    The  property  so   conveyed  muatj 
hold,  in  trust  for  tlio  use  of  the  heirs  or  devisees  of  the  decedl 
subject  to  the  dowor  of  his  widow,  if  there  is  one;  but  it  may.l 
sohl.  in  a  proper  case,  for  the  payment  of  his  debts,  in  the 
manner  as  land,  whereof  he  died  seized. 
2  R.   S.  374.   §§  63  and  C4  (2  Edm.  388),  copsolldated. 

S  1474.  AHslarnment  mvnt  be  ncknowledved  and  Hied. 

Before  an  assignee,  or  bis  exocutor  or  administrator,  is  entH 
to  a  deed,  as  prescribed  in  the  last  two  sections,  each  asslgumt 
under  which  the  deed  is  chiinied,  must  be  acknowledged  or  proi 
and  certified,   in  like   ni  Mini  or  as  a  deed  to  be  recorded  in 
county  where  the  jiroporty  is  situated,  and  must  be  filed  in 
office  of  the  clerk   of  that  county. 
,\.    1835,    ch.    189,    5   2    (4    Edm.    623),   am'd. 

•  The  w»rd  "  the  "  omitted  In  encroMtikg. 
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I  147S.   I'mlcr-slierifi:  or  snccesaor  to  noty  if  pberlfC  dies. 

Where  a  sheriff  dies,  ia  removed  from  office,  or  becomes  other- 
rise  ditMiuaiitied  to  act,  at  any  time  after  making  a  sale  of  real 
iTf^rty,  by  virtue  of  an  execution,  the  property,  or  a  distinct 
•reel  thereof,  may  be  redeemed,  by  paying  the  necessary  money, 
Dd  delivering  the  necessary  papers,  to  his  under-sheriff,  who  must 
ho  execute  and  deliver  the  proper  deed  or  deeds  of  property,  not 
adeemed  by  the  jud^uicnt  debtor,  his  heir,  devisee,  or  grantee, 
1^  the  under-sheriff  also  dies,  is  removed  from  office,  or  becomes 
Iher^'ise  disqualified  to  act,  the  property  may  be  recleemed,  by 
pying  the  necessary  money,  and  delivering  the  necessary  papers, 
the  sheriff's  successor  in  office,  who  must  also  execute  and 
liver  the  proper  deed  or  deeds.  The  under-sheriff,  or  the 
riff's  successor,  as  the  case  requires,  oossesses  all  the 
rers,  and  is  subject  to  all  the  duties  and  liabilities,  of  the  sheriff 
made  the  sale,  touching  the  redemption  and  conveyance  of 
^rty  sold  and  the  proceedings  relating  thereto;  and  each  provi- 
of  law,  regulating  those  proceedings,  and  applicable  to  the 
iff  who  made  the  sale,  is  applicable  to  his  under-sheriff  or 
»r.  This  section  Applies  where  a  sale  was  made,  either 
fore  or  after  this  act  takes  effect. 

itote  for  2  R.  S.  374,  $9  65,  00  and  07  (2  Edm.  888).  and  L.  1807,  ch. 
I  1    (7   Edm.   00). 

1476.  Bfoneir  may  Itc  paid,  etc.,  to  nnder^alierllfy  or 
mty-alieriflr,  who  iiold  property. 

There  real  property  is  sold,  by  virtue  of  nn  execution,  by  the 

»r-8h'eriff  or  a  deputy  sheriff,  in  behalf  of  the  sheriff,  money 
luired  to  be  paid,  or  a  paper  reiiuired  to  be  delivered,  to  the 

riff,  in  order  to  effect  a  rodeiuption,  ns  prescribed  in  this 
ticle,  at  any  time  before  the  Inst  day  of  the  fifteen  months  from 

time  of  the  sale,  may  be  paid  or  delivered,  either  to  the  sheriff, 
to  the  under-sheriff  or  deputy-sheriff,  who  made  the  sale. 

f  1477.  Application  of  tills  article  to  male  by  coroner,  or 
loa  apeclally  appointed,  etc. 

Where  real  property  is  sold,  by  virtue  of  an  execution,  by  a  per- 
1  specially  apix^inted  by  the  court,  as  prescribed  in  section  1362 
section  138o  of  this  act,  it  may  be  redeemed,  ns  prescribed  in 
article,  as  if  it  had  been  sold  by  the  sheriff,  except  as  follows: 
;1.  Money,  required  to  be  paid,  or  a  paper,  required  to  be  de- 
»^1»  to  the  sheriff,  in  order  to  effect  a  redemption,  as  pre- 
in  this  article,  at  any  time  before  the  last  day  of  the 
m  months  from  the  time  of  the  sale,  nnist  lie  paid  to  the 
»r  who  made  the  sale;  unless  the  person  entitled  to  rtxleem,  his 
^-*iit  or  attorney,  files  witli  the  clerk  of  the  county,  with  the 
jiper  or  papers  required  to  be  filed,  or  to  be  delivered  to  the 
Bwiff.  for  the  purpose  of  effecting  the  redemption,  his  affidavit,  to 
effect,  that  the  officer  is  dead;  or  has  been  removed;  or,  where 
is  a  coroner,  that  he  is  no  longer  in  office;  or  that  after 
'nt  search,  the  affiant  has  been  unable  to  find  him  within  .the 
inty;  in  which  case,  the  money  may  be  paid  into  court,  by  pay- 
it  to  the  county  treasurer,  to  the  credit  of  the  cause,  with  like 
^ect,  Qs  where  it  is  paid  to  the  sleriff,  after  a  sale  by  the  latter. 
2.  The  provisions  of  section  1455  of  this  act.  apply  to  a  re- 
demption, upon  a  sale  made  as  prescribed  in  this  section;  and 
'fce  officer,  who  sold  the  property,  must  attend,  as  the  sheriff  Is 
therem  required  to  attend.    If  he  is  not  present,  the  redemptloiit 
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may  be  effected,  as  prescribed  in  that  section,  for  redemptio 
in  a  ciise,  where  the  term  of  office  of  the  sheriff,  who  made  tli 
sale,  has  expired. 

I  1478.  Id«;  fvltere  coroner  or  person  appointed  dilea,  «t< 

If,  when  the  period  for  redemption  expires,  a  coroner,  or 
person  specially  appointed,  by  the  court,  who  has  sold  rei 
property,  by  virtue  of  an  execution,  is  dead,  or  has  been  removr^ 
or,  in  the  case  of  a  coroner,  if  he  is  no  longer  in  office,  the  com 
must,  upon  the  application  of  a  person  entitled  to  a  deed,  appoli 
a  person,  to  execute  the  deed  accordingly. 
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I  article:  fourth. 

Remedies  for  failure  of  title  to  real  property  sold,  and  to  enforoB 
I  contribution, 

Ik  1479.  When  eyicted  purchaser  may  recover  parcliase-moiiey. 

1480.  Remedy   of   Judgment   ci'edltor   thereupon. 

1481.  Coatrfbatlon    between    owneis   of   real    property. 

1482.  Id.;  wbeo  part  owner  redeems. 

1483.  Order   of    coDtributlon. 

1484.  CoDtributioD,    bow   enforced  by   means  of  original  Judgment. 

1485.  Reqaisites    to    presorve    the    lien. 

1486.  Entry    upon    the    docket. 

1479.  WlieB  ^-wieteA  pnrchaaier  may  recover  pnre1i»Be- 

r. 

he  purchaser  of  real  property,  sold  by  virtue  of  an  execution, 

heir,  devisee,  grantee,  or  assignee,  who  is  evicted  from  the 

sion  thereof,   or  against  whom   judgment  is   rendered,  in 

action  to  recover  the  same,  may  recover  the  purchase-monoy, 

interest,   from  the  person  for  whose  benefit  the  property 

sold,   where   the  judgment   was   rendered,   or   the  eviction 

rred,  in  consequence,  either: 

1.  Of  any    irregularity    in    the    proceedings    concerning    the 
;  or  ' 

Of  the  judgment,   upon   which   the   execution   was   issued, 
fag  vacated    or   reversed,    or    set    aside    for   irregularity,    or 
'  r  in  fact. 
B.  S.  375,    5    68    (2   Edm.   389).   remodelled. 

1480.  Remedy   of  Judgment  creditor  tberenpon. 

'li'here  final  judgment  is  rendered,  against  the  defendant,  in 
action  specified  in  subdivision  first  of  the  last  section,  the 
ent.  by   virtue  of  which  the  sale  wns  made,   remains,   in 
favor,  valid   and    effectual    against    the    judgment    debtor 
?in,  his  executor,  administrator,  heir,  or  devisee,  for  the  pur- 
of  collecting  the  sum  paid  on  the  sale,  with  interest.     He 
J  accordingly  have  a  further  execution  upon  that  judgment; 
the  execntion  does  not  affect  a  purchaser  in  good  faith,  or 
incumbrancer  by  mortgage,   judgment,  or  otherwise,   whose 
or  whose    incumbrance    accrued,    before    the    actual    levy 
f. 
S  Od,  am*d. 

[1481.  Contribution  between  own  em  of  real  property. 

lere  the  real  property  of  two  or  more  persons  is  liable  to 

sfy  a  judgment,   and   the   whole  of  the  judgment,   or  more 

a  due  proportion  thereof,  has  been  collected,  by  a  salo  of 

real  property  of  one  or  more  of  them,  by  virtu(»  of  an  cxecu- 

issued  upon   the  judgment:  the  person  so  aggrieved,  or  Ins 

itor  or  administrator,   may  maintain   an   action,   to  compel 

just  and  equal  contribution   by  all  the   persons,    whose   real 

?rtv  ought  to  contribute  as  prescribed  in  the  next  section 

W  one. 

to »  I  TO,  am'd. 

I  14^.  Id.;  iv'l&en  part  o-wner  redeenm. 

^ere  the  heir,   devisee,   or  grantee,   of  a  judgment   debtor. 
kaTing  an  absolute  title  to  a  distinct  parcel  of  real  property, 
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Bold  by  virtue  of  an  execution,  redeems,  as  prescribed  in  secUail 
1458  of  this  act,  the  property  sold,  or  any  part  or  parts  thewrt 
separately  sold,  which  include  his  property;  he  may,  in  lik| 
manner,  maintain  an  action,  to  compel  a  just  and  equal  contribft 
tion  by  those  who  own  the  residue  of  the  property  thus  redeemed 
2  R.  S.  876,  f  72.  am'd. 

I  1488.  Order  of  contribution. 

Where  an  action  is  brought,  as  prescribed  in  the  last  two  se^i 
tions,  the  real  property  is  liable  to  contribution  in  the  followiq) 
order: 

1.  If  it  comprises  different  undivided  shares  or  distinct  parcel 
which  have  been  conveyed  by  the  judgment  debtor,  they  tt 
liable  in  succession,  commencing  with  the  portion  last  convera 

2.  If  it  comprises  different  undivided  shares  or  distinct  pareq 
which  have  been  sold  by  virtue  of  two  or  more  executions,  tU 
are  liable  in  succession,  commencing  with  the  portion  sold  una 
the  last  and  youngest  judgment. 

3.  If  it  comprises  different  undivided  shares  or  distinct  pai 
some  of  which  have  been  conveyed  by  the  judgment  debtor, 
some  of  which  have  been  sold  by  virtue  of  one  or  more  executi( 
they  are  respectively  liable  in  succession,  according  to  the  oi  _ 
prescribed  in  the  first  and  second  subdivisions  of  thia  sectiooj 

Id.,  I  71,  am'd. 

I  1484.  Contribution,  how  enforced  hy  means  of  orlsil 
Jndffntent. 

For  the  purpose  of  enforcing  contribution,  as  prescribed  in 
last  section,  the  court,  in  which  the  action  is  brought,  may,  vni 
a   proper   case,    must,   permit  the   plaintiff   to  use  'the   orii ' 
judgment,  and  to  collect,  by  an  execution  issued  thereupon, 
of  any  real  property  subject  to  the  lien  thereof,  the  sum 
ought  to  be  contributed  by  that  property.     For  that  purpose, 
lien  of  the  original  judgment,   upon  that  real   property,   w| 
preserved,  as  prescribed  in  the  next  section,  continues,  for 
term  prescribed   in  sections  1251  and  1255  of  this  act,  to 
extent  of  the  sum,  which  ought  to  be  so  contributed,   not^ 
standing  the  payment  made  by  the  party  seeking  contributi< 

Id..  I  72,  am'd. 

I  1485.  Reqnlaltes  to  prenerTe  tbe  lien. 

The  lien  of  the  original  judgment  may  be  preserved,  as 
scribed  in  the  last  section,  by  filing,  in  the  clerk's  office  of 
county  where  the  real  property  :s  situated,  within  twenty 
after  the  payment,  for  which  contribution  is  claimed,  nn  affidi 
in  behalf  of  the  person  aggrieved,  stating  the  sura  paid,  and 
claim  to  use  the  judgment  for  the  reimbursement  thereof, 
a  notice,  requiring  the  clerk  to  make  the  entries  specified  in 
next  section.     But  the  lion  is  not  preserved,  as  against  a  gral 
or  mortgagee  in  good  faith,  for  a  valuable  consideration,  witl 
notice,  and  before  the  entries  are  actually  made. 

Id.,  f  73,   am'd. 

I  1486.  Entry  npon  tbe  docket. 

On  filing  the  affidavit  and  notice,  the  clerk  must  make,  upl 
the  docket  of  the  judgment,  nn  entry,  stating  the  sum  |»ald.  « 
that  the  judgment  is  clnimed  to  be  a  lien  to  that  amount.    ^Wbf 
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it  IB  desired  to  preserye  the  lien,  upon  property  situated  in  two 
Ir  more  coimties,  a  similar  affidavit  and  notice  must  be  filed  with, 
nd  a  limllar  entry  made  by  the  clerk  of  each  county. 

I  S.  g.  S79,  I  74,  am'd. 
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TITLE  m. 

Execution  against  the  person. 

Sec.  1487.  Id  wbat  cases  execution  may  be  Issaed  agaliuit  the  penon. 
14^.  Id.;    against   a   woman. 

1489.  When    execution    against   property   mnst   be   first  iasned. 

1490.  Simultaneous  executions  not  allowed  against  property  and  peraoii.  J 

1491.  Id.;  when  debtor  bas  been  taken. 

1492.  New  execution  may  issue  after  escape. 

1493.  Id.;    when  debtor  dies  charged   in  execution. 

1494.  Id.;  when  creditor  discbarges  debtor  after  thirty  days. 

1495.  New  execution  not  to  be  enforced  against  real  property  sold,  dB 


S  14S7.  In   -vi'liat  case*  execntion  may  be  IsBued 
the  person. 

Where  a  judgment  can  be  enforced  by  execution,  as  prescril 
in  section   1240  of  this  act,   an  execution,   against  the  pei 
of  the  judgment  debtor,  may  be  issued  thereupon,  subject  to  « 
exception  specified  in  tne  next  section,  in  either  of  the  folio wi 
cases: 

1.  Where  the  plaintiff's  right  to  arrest  the  defendant  depei 
upon  the  nature  of  the  action. 

2.  [Am'd,  1S79.]     In  any  other  case,  where  an  order  of  ari 
has   been   granted   and   executed   in   the  action,    and   if   it 
executed   against  the  judgment  debtor  where  it  has  not 
vacated. 

Co.  Proc,  first  two  sentences  of  %  288. 

S  1488.  [Am*d,  1870.]    Id.)  avainat  a  ^romaa. 

But   an  execution   cannot  be  issued  against  the  person   o1 
woman,  unless  an  order  of  arrest  has  been  granted  and  exi 
in   the   action,   and,   if   it   was   executed   against   the   jiid^m^ 

debtor,  has  not  been  vacated. 
1  T.  &  C,  Addenda,  10. 

§  1480.  "W^hen   execntion  aaralniit  property  nanst   be 
iHfincd. 

T'lilc'ss  the  judgment  debtor  is  actually  confined,  wlthi 
having  been  admitted  to  the  liberties  of  the  jail,  by  virtue  of 
fxociilion  apainst  his  person,  issued  in  another  action,  or  of 
onlor  of  arrest  or  a  surrender  by  his  bail,  in  the  same  a< 
an  oxf'cntion  asainst  his  person  cannot  be  issued,  until  an  ex< 
tion  aj:rniiist  hia  property  has  been  returned,  wholly  or  pai 
unsatisfii'd.  If  he  is  a  resident  of  the  State,  the  execnt 
apainst  his  property  must  have  been  issued  to  the  county  wl 
he  resides. 
Co.    Proc.,  part  of  S   288,   am'd. 

S  1400.    Slmnltaneona    execntlona    not    allo-vred    acali 
property  and  pernon. 

An  execution  against  the  person  of  the  judgment  debtor 
be  issued,  without  leave  of  the  court,  while  an  execution  l^- 
his  property,  issued  in  the  same  action,  remains  unreturned; 
an   execution    against  his   property   cannot  be  iasned,   wlf 
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Ik  desired  to  preserre  the  lien,  upon  property  situated  in  two 
f  more  eoanties,  a  similar  affidavit  and  notice  must  be  filed  with, 
id  a  umilar  entry  made  by  the  clerk  of  each  county. 
IB.  8.  37S,  i  74,  ani'd. 
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CHAPTER  XIV. 

Special  Provisions  Reflating  Actions  relating^  1 

Property. 

TITLE    I.— AetloDH  BftUtlay  t*  V«a1  Pnpertr. 
TITLE  II.-Aetioni  BeUtiof  to  ChAtt«li. 

TITLE  I. 

ActionB  relating  to  real  property. 

Article  1.  Action  to  recover  real  property. 
'  2.  Action  for  partition. 

3.  Action  for  dower. 

4.  Action  to  forccloHe  a  mortgage. 

r>.  Action  to  compel  the  deteruilnatloQ  of  a  claim  to  t«al   piymnty. 
0.  Action  for  waste. 

7.  Action  for  a  nalmnce. 

8.  Other    actions    relating    to    real    property. 

9.  Provisions   applicable  to  two  or   more  of  the  actlooa    Bpeclfled 

this    title. 
19.  Evidence    in    actioD»    or    pffoc««diiict    InTohrlnff    m     tltte     to  ■ 
property. 

ARTICIiB  FIRST, 

Action  to  recover  real  property. 

Sec.  1496.  Plaintiff  may  recover  damages  with  the  land. 

1407.  Konts   and   profits  to  be  included   In   damages. 

149«.  Mortgugee    cannot    maintain    action. 

1499.  Action    cannot    be   maintained   for  dower. 

1&0().  Separate   action   by   Joint   tenant   or    tenant   In   common. 

1501.  (;rantee  of  lands  held  adversely  may  malntalD  action. 

lf>()2.  Against   whom  action  to  Imj  brought. 

1R03.  Wlio  may   ho   joined  as  defendants. 

1504.  When    aetion    may   be   brought   for  Don-paymeot  Of 

IBOri.  Id.:   when   right  of  re-entry   i»  reserved   for  want  of 

ir>(NK  Action  iigninat   tenant;   when  proceedlogH  to  l»e  staymi. 

1507.  Id.;   amount   of   rent   In   arrear  to  be   stated  in   Judgrment.  ' 

1508.  l.'ioy.    Id.:   when  itoHsesRlon   to  be  rewtAred  to  drf<»mlaut. 

1510.  Id.;    use   of    property,    when   set   off   agaln^f    rent.  i 

1511.  Property  claimed  in  action;   how  desciibed   in  complaint.  , 

1512.  Motion  for  plaintiff's  attorney  to  produce  his  authority. 

1513.  Order    tliereuiwn. 

1514.  Evidence  of  authority.-  ., 

1515.  When    ouster    to    be    proved. 

15](t.  Rule  wlien   there   are  distinct   occupnnta. 
1517.  The     laHt     Beetion     qualified. 

151)4.  When    plaint  IfT    may    recover    against    one    defendant,     Mibr|Mt ' 
riglitH    of    otherH.  , 

1519.  Verdict,    etc.,    to    Rtate    nature   of   plalntlff'a    estate. 
r.20.   Exiilratlon  of  plaintiff's  title  before  trial. 

15*21.   .Vtuiteincnt    of     action. 

1522.  Aetion    tu   be  divideil,   when  different   persons   snccee^    to   diffaii 

I)iirccl«i. 

1523.  Id.:    wIhmj   different  pernons   attcceed  to  real  property   and   to  rti 

and    jirotlts. 

1524.  Effect   of   Judgment   rendered   after   trial    of  issue   of   fact. 

1525.  New    trial    may    be    granted. 

1520.  Effect   of  Judgment   l)y   default,   etc. 
1527.  Id.;    exception    in    cases    of    dlRablllty. 
152S.  Tlje    laRt    tliree    sect  ions    qiiallfled. 

1529.  PoHHcsHion  not  to  be  changed  by  vacating  of  jodgmcnt.    exccDLl 

1530.  Kvlden<'e     on     new     trial.  * 

1531.  Damages   recoverable;    set-off  by   defendant. 

886 


hi  1. 1,  a.  1 


REAL  PROPERTY. 


§§  1496-1501 


14M.  Plaintlir  mar  recover  daniaflres  "wltlk   the  land. 

an  action  to  recover  real  property,  or  the  possession  thereof, 
riaintiff  may  deniand  in  hia  complaint,  and  in  a  proper  case 
)Trr,  damages  for  withholding  the  property. 

w  m  form.    See  Co.  Civ.  Proo.,  |  484,  aubd.  5;  Co.  Proc.,  (  167,  ittbd.  S. 
pf  4o«,  labd.  &. 

il-WT,  Rents  and  proflt«  to  be  included  In  damaorea. 

damages  include  the  rents  and  profits  or  the  value  of  the 
and  occni)ation  of  the  proi>erty,  where  either  can  legally  be 
Kered  by  the  phi  in  tiff. 

llDir   the   ln\r    as    sottlinl    In    57    N.    Y.    151;    2    R.    S.    310,    u    43,    44 
i2  Edm.  2m.    See  f  1531.  post. 

108.  Mortfcaaree  cannot  maintain  action. 

aortgagee,   or  his   assignee  or  other  representative,   cannot 
lin  such  an  action,  to  recover  the  mortgaged  premises, 
a.  312,    S  67   (2  Edm.   321). 

1489.  [Am'd,    lMf>H.]    Action    cannot    be    maintained    fov 

ft. 

an  action  can  not  be  maintained  in  a  ca.se  where  an  ac- 

)r  dower  may  be  maintained,  as  prescribed  in  article  third 

title;  or 

Vhere  in  any  city  the  real  property  consist  of  a  strip  of  land 

[ceetlin/?  six  inches  in  width  upon  which  there  stands  the 

>r  wall  of   a  building  erected  partly   upon   said   strip   and 

upon  the  adjoining  lot,  and  a  building  has  been  erected 

Imd  of  the  plaintiff  abutting  on  the  said  wall,  unless  said 

^  be  commcuced  within  one  year  after  the  completion  of  the 

ion  of  snch   "wall  or  within  one  yc»ar  after  the  first  day  of 

iber.  eighteen  hundred  and  ninety-eight.    But  an  action  nlay 

lintained,   if  commenced  within  the  further  period   of  one 

for  the  recovery  of  damag(»s  by  reason  of  the  erection .  of 

wall,  and   npon  the  satisfaction  of  the  judgment  for  such 

the  title  of  the  plaintiff  to  such  strip  of  land  shall  thereby 

sferred  to  and  vest  in  the  defendant.    If  neither  an  action 

ctment  nor  an  action  for  the  recovery  of  damages  be  brought 

the  period  hereby  limited  therefor,  the  person  in  posses- 

iOf  such  lands  shall  be  deemed  to  have  an  easement  in  said 

[of  land  so  long  as  the  said  wall  partly  erected  thereon  shall 

and  no  longer,  and  in  case  of  the  destruction  of  such  wall 

ler  of  snch  strip  shall  have  the  same  right  to  take  or  re- 

the  possession  thereof  as  if  such  wall  had  never  existed. 

votti  L.  18B8.  ch.  517.    In  effect  Sept.  1. 1896. 


Separate    action    by    Joint    tenant    or    tenant    in 


loa. 


BTo  two  or  more  persons  are  entitled  to  the  possession  of  real 
ty.  as  joint  tenants  or  tenants  in  common,  one  or  more  of 
n'.nv  maintain  such  an  action,  to  recover  his  or  their  tm- 
"  uhares  in  the  property,  in  any  case  where  such  an  action 
be  maintained  by  all. 


flBOl.   [Am*d,    1882.]    Grantee    of    laadM    beld    adversely 
■utiatain  action. 

h  an  action   may  be  maintained  by  a  grantee,  his  heir  or 
.  in  the  name  of  the  grantor,  or  his  heir,  where  the  convey- 
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ance,  under  which  he  claims,  is  void  bopftuse  tHe  pronenv  « 
veyed  was  held  jidvcrscly  to  the  grantor.  The  plaintiff  must 
allowed  to  prove  the  facts  to  bring  the  case  within  this  siectW 
in  such  an  action  a  ji'dgnient  n^-ainst  the  plaintiff  shall  i 
award  costs  to  the  defendant:  hut  where  the  defendant  is  entitl 
to  costs  as  prescnhed  in  section  three  tlionsand  two  hnndred  « 
tw(Mity-nine  of  this  act,  they  may  le  taxed,  and  the  person  5 
maintained  the  action  in  the  plaintiff's  naie  may  bi  comwS 
to  pay  the  same  as  prescrihed  in  section  three  thousand  two  hi 
dred  and  forty-seven  of  this  act, 

Co.  Proc,  I  111;  1  R.  S.  736,  §  147  (1  Edm.  690). 

§  1502.  Asralnst  ft'liom  action  to  be  bron^lit. 

Where  the  complaint  demands  judgment  for  the  immedi 
possession  of  the  property,  if  the  property  is  actually  occu3 
the  occupant  thereof  must  be  made  defendant  in  the  action  i 
It  IS  not  so  occupied,  the  action  must  be  brought  against  aJ 
person  exercising  acts  of  ownership  thereupon,  or  claimfn-1 
thereto,  or  an  interest  therein,  ut  the  time  of  the  commeucemJ 
of  the  action. 

2   R.   S.   304,    §  4   (2  Edm.   312). 

{  1503.  Who  may  be  Joined  as  defendants.  i 

In  either  of  the  cases  h-pecitied  in  the  last  section,  nnv  od 
person  claiming  title  to,  or. the  righi  to  the  possession  of,  the  3 
property  sought  to  be  recovered,  as  landlord,  remainderman  I 
versioner,  or  otherwise  adversely  to  the  plaintiff,  may  be  joined 
defendant  in  an  action  therefor,  j"*xic^ 

Seo  Co,-  i'rpc..   §1  118  and   1500.  ' 

S    1504.    \Vlie>rwictlon    may    be   brongrbt    for   non-payi 
of  rent,  '^- 

AVhen  six  mouths'  ren^  or  .more  is  in  arrear,  upon  a  grant 
serving  rent,  or  unon  a  lejff^e  of  real  property,  and  the  graiitoi 
lessor,   or  his  heir,   devisec'^'a^  assignee,  has  a  eubsistiug   H 
ny  law  to  re-enJer  for  tl.e  failmcUo  l>»5y  the  rent,  he  may  maiu4i 
an  action  to  recover  the  property  j.Ta»»ted  or  demised,  without  i 
aemau<i  of  the  rent  in  arrear,  or  re^^ntry  on  the  property.         1 

2'R.   S.  r,Or>,   §  30  (2  Edm.  C21)  "^^  J 

8  150,-;.  Id. J  wb<n  rlarbt  of  re-cutiS?'  *»  remerv^'d  for   ^>^ 
of  t.jstrcNM.  >  1 

h'^^op'nr ''IJ'f ^'^  "^  re-enJry  is  reserve.]  .-^V'^Pij^^"  to  a  grantor 
h-m  .Is  u  ?."/  f^^^"^»-;r-  i"  fl^^fanlt  of  ,n   sV^«^-i^*»cy  of  goods  a 

„n«.  7n  ■  J'^,  "^'i^'t^'  ov  an  action  to  ro>'>ver  the  propenv  < 
1  L  I  .!      f'"."^^'^''  "^«>'  ^H^  maiiiTninrd  bv  tKV  fr«a»tor  or  lessor, 

e  ni 
I    d| 
fondaut 
leaviiir^  !f  mVY;."?    "iT-    "^•^■""""    k'*    re-enter./  i'^*?"uuily,    or 
su  ta  fe  n^o  i  VV-''^'^  ^"  ^^''''  ,)reini.i^s  with  a  porson 

w ith  luo^ni.v  n  ^'''"'''*^VH"'  ^^'  '^  ^^'^  def(^nd,,"t  cannot  bo  fofl 
wWmA  n^^  '''■''  i'^'^^^''^  "^  dwelling-l:ou  «:  on  the  nreraia 
br  Do"tn^  rin'"  ''^  ""  '''^^'^'^  "^^^  «"^^  discretion,  can  l>e  fouj 
oy  postmg  It  in  a  consniciuius  place  on  the  i  ^foniiscs, 

h.  1846.   ch.  274.   If  3  (4  Edm.  432).  amd. 
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§  ICMM.  Action  airaliiat   tenant,   'when   proceedinsfi   to   be 
f»red. 

Lit  anr  time  before  final  judgment  for  the  plaintiff  is  rendered, 

T  the  jiid>rment-roll  is  filed,  in  an  action  brought  as  prescribed 

either  of  the  last  two  sections,   the  drfondaut  may   pay  or 

'ler  to  the  plaintiff  or  his  attorney,  or  pay  into  court,  all  the 

J^thcn  in  arrear,  with  interest  and  the  costs  of  the  action  to 

mxed;  and  thereupon  the  complaint  must  be  dismissed. 

^odiiv  2  R.  8.  505,  8  32  (2  Edm.  521). 

Ir.  Id.;  amoant  of  rent  In  arrear  to  be  stated  In 
^nt. 
ach  an  action,  a  verdict,  report,  or  decision  in  favor  of  the 
,  mnet  fix  the  amount  of  rent  in  arrear  to  the  plaintiff, 
idgment  is  taken  by  default,  the  amount  thereof  must  bp 
ned  by  or  under  the  direction  of  the  court;  and,  in  either 
must  bo  stated  in  the  judgment, 
.  Id.;  irlien  possession  to  be  restored  to  defendant. 
r  time  within  six  months  after  possession  of  tbe  property, 
to  the  phimtiff  in  such  an  action,  has  been  delivered  to 
virtue  of  an  c»xecutiofl  issued  upon  a  judgment  rendered 
the  defendant,  or  any  person  who  has  succeeded  to  his 
or  a  mortgagee  of  the  lease,  or  of  any  part  thereof, 
s  not  in  possession  when  final  judgment  was  rendered, 
or  tender  to  the  plaintiff,  or  his  executor,  administrator, 
Qey,  or  may  pay  into  court,  for  the  use  of  the  person  so 
thereto,  the  amount  of  rent  in  arrear,  as  stated  in  the 
it,  and  the  costs  of  the  action,  with  interest,  and  all 
targes  incurred  by  the  plaintiff. 
505,  i  33  (2  Edm.  521). 
.  Tbe  aame. 
1  three  months  after  making  the  payment  or  tender,  the 
rho  made  it,  or  his  representative,  may  apply  to  the  court 
irder  that  possession  of  the  property  be  delivered  to  him; 
•eupon,  upon  proof  of  the  facts,  and  payment  of  the  sum 
'eaeon  of  rent  accruing  since  the  judgment  was  rendered, 
D  compliance  with  all  other  terms  to  l»e  complied  with  by 
itee  or  lessee,  to  the  time  of  the  application,  the  court 
ike  an  order,  directing  that  possession  of  the  property  be 
i  to  the  applicant,  who  shall  hold  and  enjoy  the  same, 
any  new  grant  or  lease  thereof,  according  to  the  terms  of 
inal  grant  or  lease.  Notice  of  the  application  must  be 
ipon  the  plaintiff's  attorney. 
506.  fS  85  and  86  (2  Edm.  522). 

11510.  Id.;  nse  of  property,  Mrben  set  off  agrainst  rent. 

If  possession  of  the  property  recovered  has  been  delivered  to  the 
gntiff,  by  virtue  of  an  execution  issued  upon  a  judgment  in  the 
ftion,  the  order  must  provide  for  setting  off  the  sum  wliieh  the 
toiff  has  made,  or  which  he  might,  without  wilful  nosrlect,  linve 
^'  of  the  property,  during  the  possession  thereof,  nffaiiisf  the 
!W  accruing  after  the  judgment  was  rendered,  and  for  re- 
ibnrsement  to  the  applicant  of  the  balance,  if  any,  of  the  sum 
lid  into  court  by  him,  after  making  the  set-off  prescribed  in  this 
etion. 

H.  I  88. 
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1  1611*  Property-  claimed  in  action)  bo'fr  dencrfbed 
complaint. 

The  complaint  must  describe  the  property  claimed  with  comi 
certainty,  by  setting  forth  the  name  of  the  township  or  tu 
and  the  number  of  the  lot,  if  there  is  any,  or  in  some  other  ap] 
priate  manner;  so  that,  from  the  description,  possession  of 
property  claimed  may  be  delivered,  where  the  plaintiff  is  enti 
thereto. 

2  R.  S.  304,   9  8  (2  Edm.  313).  ain'd.    See,  alBO.  |  1435,  ante. 

§  1612.  Motion  for  plaintiiTa  attorney  to  produce 
antliority. 

A  defendant,  in  an  action  to  recover  real  property  or  the  po« 
sion  thereof,  may,  at  any  time  before  answering,  npon  an  amd 
that  evidence  of  the  anthority  of  the  plaintiff's  attorney  to  ^ 
mencc  the  action  has  not  been  served  upon  him,  apply,  t 
notice,  to  the  court  or  judge  thereof,  for  au  order  direcUngj 
attorney  to  produce  such  evidence. 

AmoadiBg  aDd  coasolldatlDg  if  17  and  18,  2  B.  S. 

I  1518.  Order  tlterenpon. 

Upon  such  au  applicatiou,  tlie  court  or  judge  must,  in  a  pa 
case,  make  an  order,  requiriuK  the  plaintiff's  attorney  to  prol 
as  directed  therein,  evidence  of  his  authority  to  commence 
action,  and  staying  all  proceedings  therein,  ou  the  part  oc| 
plaintiff,  until  the  evidence  is  produced. 

Id.,  S  10. 

S  1614.  Evidence  of  anthority* 

Any  written  request  of  the  plaintiff  or  his  agent,  to  the  plf^ 
attorney,  to  commence  the  action,  or  any  written  recognitk 
his  authority  so  to  do,  verified  by  the  affidavit  of  the  attornt 
any  other  competent  witness,  is  sufficient  presomptive  er*^ 
of  such  authority. 

Id.,  i  20.  i 

S  1516.  Wlien  oniiter  to  be  proved. 

Where  the  action  is  brought  by  a  tenant  in  common,  or  a  j 
tenant,  against  his  co-tenant,  the  plaintiff,  besides  proving 
right,  must  also  prove  that  the  defendant  actually  ousted] 
or  did  some  other  act,  amounting  to  a  total  denial  of  hia  ri|j 

w.,  fi  27. 

S  1616.  Rnle  vrlien  tliere  are  distinct  oecnpamts. 

Where  there  are  two  or  more  defendants,  and  it  is  allefpol 
the  answer  of  either  of  them,  that  he  occupies  in  severalty 
that  he  and  one  or  more  of  his  co-defendants  occupy  jointlyj. 
or  more  distinct  parcels,  and  that  one  or  more  other  defend 
possess  other  parrels,  in  severalty  or  jointly,  the  court  may,  I 
discretion,  upon  the  application  of  the  plaintiff,  and  upon  1 
terms  as  justice  requires,  direct  that  the  action  be  divided] 
as  many  actions  as  are  necessary.  If  the  action  is  not  so  di^ 
and  it  appears,  upon  the  trial,   that  the  allegation  is  truek 

Slaintiff  nnist,  before  the  evidence  is  closed,  elect  against  W 
efendant  or  defendants  he  will  proceed;  and  a  judgment  difl« 
ing  the  complaint  must  thereupon  be  rendered,  in  favor  of 
other  defendants. 

Id.,    S   29,    in   substance. 
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Action  aira-Inat   tenant,   Trhen   proceedinuTH   to  1»« 

,  iny  time  before  final  judgment  for  the  plaintiff  is  rendered, 

[the  jndpment-roU  is  iSled,  in  an  action  brought  as  prescribed 

'ipr  of  the   last  two  sections,   the  defendant  may   pay  or 

to  the  plaintiff  or  his  attorney,  or  pay  into  court,  all  the 

then  in  arrear,  with  interest  and  the  costs  of  the  action  to 

ted;  and  thereupon  the  complaint  must  be  dismissed. 

2  R.  S.  !>05,  {  32  (2  Edm.  521). 

VT.  Id.;    nmonnt    of   rent   In    arrear    to   be    stated    In 
lent. 

I  such  an  action,  a  verdict,  report,  or  decision  in  favor  of  the 
Iff,  must  fix  the  amount  of  rent  in  arrear  to  the  plaintiff, 
JTidgment  is  taken  by  default  the  amount  thereof  must  be 
jbiined  by  or  under  the  direction  of  the  court;  and,  in  either 
fit  must  bo  stated  in  the  judgment. 

Id.  I  -wl&en  poaseiislon  to  be  restored  to  defendant. 

tany  time  within  six  months  after  possession  of  the  property, 
led  to  the  plamtiff  in  such  an  action,  has  been  delivered  to 
?irtue  of  an  pxecutioa  issued  upon  a  judgment  rendered 

1,  the  defendant,  or  any  person  who  has  succeeded  to  his 

It,  or  a  mortgagee  of  the  lease,  or  of  any  part  thereof, 
^vas  not  in  possession  when  final  judgment  was  rendered, 
[pay  or  tender  to  the  plaintiff,  or  his  executor,  administrator, 

)rney,  or  may  pay  into  court,  for  the  use  of  the  person  so 
thereto,  the  amount  of  rent  in  arrear,  as  stated  in  the 

?nt,  and   the   costs   of  the   action,    with   interest,   and   all 

charges  incurred  by  the  plaintiff. 

8.  506.  S  33  (2  Edm.  621). 

K  Tbe  s*nie. 

lin  three  months  after  making  the  payment  or  tender,  the 
who  made  it,  or  his  representative,  may  applj'  to  the  court 
order  that  possession  of  the  property  be  delivered  to  him; 

lereupon,  upon  proof  of  the  facts,  and  payment  of  the  sum 
reason  of  rent  accruing  since  the  judgment  was  rendered, 
m  compliance  with  all  other  terms  to  be  complied  with  by 
tntee  or  lessee,  to  the  time  of  the  application,  the  court 
-make  an  order,  directing  that  possession  of  the  property  be 
to  the  applicant,  who  shall  hold  and  enjoy  the  same, 

at  any  new  grant  or  lease  thereof,  according  to  the  terms  of 

"ginal  grant  or  lease.  Notice  of  the  application  must  be 
upon  the  plaintiff^s  attorney. 

S.  506.  SS  85  and  86  (2  Edm.  622). 

10.  Id.;  nse  of  property,  -vrben  set  oil  agrnlnAt  rent* 

possession  of  the  property  recovered  has  been  delivered  to  the 
^.  by  virtue  of  an  execution  issued  upon  a  judgment  in  the 
B.  the  order  must  provide  for  setting  off  the  sum  which  the 
Mhasmade,  or  which  he  might,  without  wilful  neglect,  have 
fiOf  the  property,  during  the  possession  thereof,  nffninst  the 
accruing  after  the  judgment  was  rendered,  and  for  re- 
finement to  the  applicant  of  the  balance,  if  any,  of  the  sum 
[into  court  by  him,  after  making  the  set-off  prescribed  in  this 


{38. 
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cood  to  the  decedent's  ri^ht  or  liability  for  those  damages,  and  t 
his  title  to  or  interest  in  the  property,  the  court  may,  upon  motia 
mndo  upon  notice  to  the  persons  to  be  affected,  and  upon  such  terj 
as  justice  requires,  direct  the  action  to  be  dirided  into  two  actiov 
one  to  recover  the  possession  of  the  property,  with  the  ren| 
and  profits  thereof  accruing  after  the  decedeot^s  death,  th 
other  to  recover  the  damages  accruing  before  his  death;  and  tlM 
the  successor  in  interest  of  the  decedent  with  respect  to  0 
c.iuse  of  action  in  each  action,  be  substituted  as  plaintiff  4 
defendant  therein,  as  the  case  requires. 
Substltated  for  2  B.  S.  311.  9  64  (2  Edm.  SSQ). 

§  1524.  Effect  of  Judfl^memt  rendered  after  trl»]    Qf  ti 
f>f  fact. 

Except  in  a  case  where  it  is  otherwise  expressly  prescribed, 
this  act,  a  final  judgment  In  an  action  specified  in  this  arti< 
rendered  upon  the  trial  of  an  issue  gf  fact,  is  conclusive,  as 
the  title  esiubli^hed  in  the  action,  upon  each  party  agaii 
whom  it  is  rendered,  and  every  person  claiming  from,  throi 
or  under  him,  by  title  accruing,  either  after  the  judgment-rfi 
is  filed,  or  after  u  notice  of  the  pendency  of  the  action  is  filed  I 
the  proper  county  clerk's  office,  as  prescribed  in  article  nkoA 
of  this  title.  ■% 

2  B.  S.  309,  S  36  (2  Edm.  817).  ai  amM  hj  L.  1862,  eb.  486.  j 

S  1626,  New  trial  may  be  ffranted* 

The  court,  tit  any  time  within  three  years  after  such  a  ji 
ment  is  rendered,  and  the  judgment-roll  is  filed,  upon  the  appi 
tion  of  the  party  against  whom  it  was  rendered,  Ills  heir,  devi 
or  assiprnoe,  and  upon  payment  of  ail  costs,  and  all  damst 
other   than    for   rents   and   profits   or   for   use   and   occupati^ 
awarded   thereby   to   the  adverse  party,   must   make   an   oi 
VHCatin;?  the  judgment,  and  granting  a  new  trial  in  the  act] 
The  court  ui>on  a  like  application,  made  within  two  years 
the  .second  final  judgment  is  rendered,  and  the  jodgment-roU 
fih'd,   may  make  an  order  vacating  the  second  judgment, 
granting  a  new  trial,  upon  the  like  terms,  if  it  is  satisfied  tl 
justice  will  be  thereby  promoted,  and  the  rights  of  the  pai 
more  ss^isfactorily  ascertained  and  established.     Not  more 
two  new  trials  shall  be  granted  under  this  seetion. 
Id.,  $  37,  am'd  by  L.  1878,  cb.  202.     See  ff  1209,  1646.  * 

S  152'^.  Kflect  of  Judgment  by  default,  etc. 

A  final  judgment  for  the  plaintiff,  rendered  in  an  action  sped 
fied  in  this  article,  otherwise  than  upon  the  trial  of  an  issue  i 
fact,  is,  after  the  expiration  of  three  years  from  the  filing  4 
tho  ju<i^ment-roll,  conclusive  upon  the  defendant,  and  eveij 
]H>rs()u  claiming  from,  through  or  under  him,  by  title  accruiol 
either  after  the  judgment-roll  is  filed,  or  after  a  notice  of  tn 
penilency  of  the  action  is  filed  in  the  proper  county  derW 
ollice,  as  prescribed  in  article  ninth  of  this  title.  But  wlths 
five  years  after  the  judgment-roll  is  filed,  the  court,  upon  tbi 
application  of  the  defendant,  his  heir,  devisee,  or  apsignee.  ani 
upon  paymcMit  of  all  costs  and  damages  awarded  to  the  plalntiil 
mnst  mjike  an  order  vacating  the  judgment,  and  granting  > 
u«'w  trial,  if  it  is  satisfied  that  justice  will  be  thereby  promoted 
and  tlio  ritrhts  of  the  parties  more  satisfactorily  ascertainei 
and  esta])lishcd;  but  not  otherwise, 
lU.,    S   38.  -    4Qj^ 
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<  I  1517.  Tike  last  «ectlon  ««aUlled. 

The  last  section  does  not  apply  to  a  case,  where  two  or  more 
Ipfendants  occnpy  different  apartments  in  a  building.  In  such  a 
ksp,  in  an  action  to  recover  the  building  and  its  curtilage,  the 
hintilf  is  entitled  to  judgment  jointly  against  all  the  defendants 
no  are  llaUe  to  him. 


||  ISIS,  ynrakemt  plAlntlfl  may  reeo^«v  avatnst  eite  Aefentf- 
^t  s«feje«t  to  rim^tm  of  otliers. 

Section  1516  of  this  act  does  not  apply  to  a  case,  where  one  or 
lore  defendants,  answering  as  therein  prescribed,  hold  under 
lother  defendant,  and  the  plaintiff  elects  to  proceed  against  the 
r.  sabgect  to  the  rights  and  interests  of  the  former.  In  such 
the  proceedings  against  the  defeudant  no  answering  must 
stayed  until  final  judgment;  and  if  the  plaintiff  recovers  final 
lent  against  the  dorendant,  under  whom  they  hold,  the 
lent  operates  as  a  transfer  to  the  plaintiff  of  that  defenaant'e 
itf  title,  and  interest,  and  the  costs  of  the  defendant  or  defeud- 
so  answering  are  in  the  discretion  of  the  court. 

I  ISftlO.   Verdict,  etc.,  to  state  nature  of  plalntllTs  estate. 

L  Terdict,  report,  or  decision,  in  favor  of  the  plaintiff,  in  an 

*  n   specified   in  this  article,   must  specify  the  estate  of  the 

tiff  in  the  property  recovered,  whether  it  is  iu  foe,  or  for  life, 

for  a  term  of  years,  stating  for  whose  life  it  is,  or  specifying 

duration  of  the  term,  if  the  estate  is  less  thffiu  a  fee. 

1S20.   Expiration  of  plalntilTs  title  before  trial. 

[If  the  rigrbt  or  title  ot.t^e  plaintiff,  in  an  action  specified  in  this 

lele,  expires  after  ifae  eommencement  of  the  action,  but  before 

trial,  and  he  wotdMiave  been  entitled  to  recovtr»  but  for  the 

itioii,    the   verd!«l(  report,   or   decision   must  be  rendered 

iing^  to  the  fact;  and  the  plaintiff  is  entitle<l  to  judgment  for 

damages  for  the  withholding  of  the  property,  to  the  time  when 

right  or  title  so  expired.  ^ 

B.  S.   a08.   I  81   (2  Bdm.  3ie).  ^ 

1621.  Abatement  of  action. 

le  proTisions  of  title  fourth  of  chapter  eighth  of  this  art,  as 
led  to  an  action  specified  in  this  article,  are  subject  to  the 
"cation  that  the  court  may,  in  its  discretion,  proceed  as  pre- 
d  either  in  that  title  or  in  the  next  two  sections. 
aabttltnted  for  id.,  |  8S,  and  L.  1866. 

i  I  IBSa.  Action  to  be  divided,  Trben  different  persons  sac- 
mtA  to  AMerent  parcels. 

Where,   upon  the  death  of  a  party,  different  persons  succeed 

the  decedent's  title  to,  or  interest  in,  different  distinct  parcels 

the  property  sought  to   be   recovered,   the   court   may,   upon 

tion,  and  upon  snch  terms  as  justice  requires,  direct  that  the 

Bon  be  divided  into  as  many  actions  as  are  necessary;  and 

It  the  successor  to  the  title  or  interest  of  the  decedent,  to  or 

each  distinct  parcel,  be  substituted  as  plaintiff  or  defendant, 

the  case  requires,  in  an  action  relating  thereto. 

11628.  Id.  I  vrlien  different  persons  sncceed  to  real  prop- 
trty  and  to  rents  and  profits. 

Where  the  plaintiff  seeks  to  recover  damaK'^a  for  withliolding 
we  property,  and,  upon  the  death  of  a  party,  different  persons  suc- 
98  dOl 
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,'Afitionf<n  partition. 

Bee.  1532.  When  action  ftfr  partition  may  be  biottgbt. 
1633.  Id.;    by    remaindermun. 
1534.  Id.;  by  ran  infUDt,  ,  ^   , 

1536.  Guardian  ad  Utemi  ]iQ>v  appointed. 

1537!  When  heir  mar  maintain  action  for  partition  of  derlaed  pmpe 
1538!  Wbo    mast    be-  parties. 
.X639.  Wl|0    jnay     be    luaUo    purtlea. 

1540.  Id.;    as    to   persona    having   liens. 

1541.  t*rov!«ion  where  a  party  i«  uuknown. 

1542.  Complalut  to   state   interests   of   parties. 

1543.  Title    of    partlua    way    be    tried. 

1544.  Issues  of  fact,   trJal)Ie  l»y  Jury. 

1545.  When   title  to  l^e  ascertained  by  the  court. 

1546.  InterlocutdfyStodgraent."- 

1547.  A  urutti  .  pMiiuwu;     wueu    mado.  j 

1548.  Shares  may  be  set  off  In  common.  i 

1549.  Appointment  of  Commissioners. 

1550.  CommiKsloners    to    lie    sw.orn,    etc*  i 

1551.  Id.;  wbcu  to  make  partition. 

1552.  I'artitlou;   how   made.  .     ,  _  ^ 

1553.  Provision    ^here     there    is    a    particular    estate. 

1554.  TloiH»rt    of    comftilsfOircr*.'      •*  '  • 

15.'»5.  Fees    and    expenses.  i 

1556.  Conflrming  or  sotting  aside  report.  . 

155T.,Finnl  ludjrment  on   report.     Effect  thereof. 

1558.  Judgm«>nt   must  airoet   d«liv«ry   of  iioBseiwion.  ? 

155i>.  (Josls;    how  awanled.    Id.;    against  unknown  yartteft. 

1600.  Sale   of   proixTty;    >vhen   direct  d. 

15«1.  Uerr'.r^nce   to    Intpilro   as   to   creditors. 

1502.  Duty   of   refiToe. 

imii.  Money  .to   be   pa  id    into   court. 

"5<J4.  Appycvaoo   fw    uiouey. 

ir.(>5.  r«yaicnt    of    iix'urnbrancca., 

ir>«fl.  Other   prirtlcs'  Mot  to   be  del«yed. 

l.nr.7.  Sale  of  dower  InteiTSt. 

1508,  PurchaHor  to  hold  iLo  property  free  therefrom. 

1500.  GrosB  sum  to  l»o  paid   to  or  invested  for  tenant  In  dower, 

1570.  IntoroKts  of  owners  of  future  e^futos  to  he  protected. 

1571.  Manio<l   womnn    may   release  ber  interest. 

1572.  Unknown    owners. 

l.'>7;t.    ^al(  ;    tcrute   gf    fiodlt    thereupon. 

1574.  rr<Ml1t;    hoW    sontred. 

in?.^).  Separate  8<MMiritlc8. 

^570.  It  port    of    8:1  le. 

ir.77.  IMnal    Ind^'inont ;    effect    thereof. 

]r.7s.     d.;    oricH't    tlierc<»f   upon    Incumbrancers. 

ir*!^.  fostfj   luiA    MTK'tttVB;   bow   paiO. 

ir.KO.  IMFtrHmtl«>u    of    propeeds. 

ir.si.  Sli:in'/}    of    infants. 

ir>v;2.  1(1.;    of    unknown    and    absent    owners. 

l.'.sr'..  1(1,:  of  tenants  of  pai-tioular  eslaHf*. 

I.^si.  Court   uiiiv   nvjulre  security  to  refund. 

l.'.sj'..  Seenrity   to  l»e  taken  in.  name  of  county  treaeorer. 

ir.sn.   Acllorj    tli'Tcupon. 

ir>s7.  Coiiiiioii'^nlifiii     to    oqu.'^lir.e    imrtltlon. 

ir>^S.  I'rtKeediniTH  on  death  of  parliesJ 

inso.   Tteiit?.    oAc,    niay    be   adjusted. 

l.-.'.Mi.  Tart II ion    bv    ^'nnidinn   of   infant,    committee  of  lunatic,   etc 

ir.'M.  Cuiilriifs     of     petition. 

ir.<>*».  roiirf    rnfiy    nuHiorlTie   portltlon. 

l:"'.*:?.  Kffeet  of  ieln}is(«s. 

ir.m.  Wben  tlie  Stale  is  interested, 

l.V.K'.  lC\eui]>inuMl    copy   of  Judgnn'nt  may   h^   record^J. 

fi  1532.  When  ncilon  for  partHlon   mny  be  1»roafr1it- 

NVlioro  two  or  mono  porsoiis  hold  and  aro  In  possession  of  P 
property,  as  joint  tcunn^s  or  as  tenants  in  common,  in  whi 

404 


'v 


14,  i.  1.  II.  2  FOK  PAPiTITiOX.  C^  153;5-86 


of  them  has  an  estate  of  uiUeLitnuce,  or  fur  life,  or  for 
fears,  anjr  one  or  more  of  them  mi^y  mniiitnln  au  action  for  the 
partition  of  the  property',  accouiiQ.i;  to  the  respoctive  rights  of  the 
^rson;s  interested  therein;  and  for  a  sale  th(>reof,  if  it  appears 
that  a  partition  thereof  cannot  be  made,  wiiliout  great  prejudice 
b»  the  o^'ners.  , 
2  a.  S.   317.   §  1  (2  Edm.  326).  am'd.    Sec  Rnlea  6S,  66. 


{  HS33.    [A^m'tl,   1S8T.J    Id.)  by  remainder  man. 

Where  two  or  more  persons  hold  as  joint  tenants,  or  as  tenants 
eommon.  ii  vested  remaindoi*  or  reversion,  any  one  or  more  of 
m  may  ziiaiutain  au  uctiou  for  the  partition  of  the  real  prop- 
er to  which  it  attaches,  according  to  thoir  respective  shares 
•rein*  subject  to  the  interest  of  the  person  holding  the  particular 
to  therein,  but  no  sale  of  the  preuiises  in  such  an  action  shall 
made  except  by  and  with  Uie  consent  in  writing,  to  be 
btknowleclgetl  or  proved  and  certified  in  like  manner  as  a  deed,  to 
it  recorded  by  the  person  or  portions  owning  and  holding  such 
puticular  c^^.tate  or  estates;  and  if  in  such  an  action  it  shall 
H^ear  in  smy  stage  thereof  that  partition  or  sale  cannot  be  made 
Irithont  great  prejudice  to  the  owners,  the  complaint  must  be 
BBmisse<i.  The  dismissal  of  the  complaint,  as  herein  provided, 
pball  not  aff*»ot  the  right  of  any  party  to  bring  a  new  action,  after 
ttie  determination  of  such  particular  estate. 

fll   IflST,    cli-    C83. 

An  action  for  the  partition  of  real  property  shall  not  be  brought 

an  infant,  except  by  the  written  authority  of  the  surrogate  of 

e  county   in  which  the  property,  or  a  part  thereof,  is  situated. 

e  authority  shall  not  be  given,  unless  the  surrogate  is  satisfied, 

affidavit  or  other  competent  evidence,  that  the  interests  of  the 

^ ant  will   he  promoted  by  bringing  the  action.    A  judgment  for 

it  partition  or  sale  shall  not  be  rendered  In  such  an  action,  unless 
Ebe  court  is  satisfied  that  the  interests  of  the  infant  will  be 
bromoted  thereby,  and  that  fact  is  expressly  recited  in  the  judg- 


L.  1852.   ch.   277,   IS  1  and  2,  am'd. 

I 

;    I  XS3IIK-   Gna-rdftan  ad  litem;  hoyv  app'^lnted. 

I    A    f^uaLTili&n    ad    litem   for    au    infant    party,    in  an  action  for 

^l^rtition,  can  be  appointed  only  by  the  court. 

Id.,   and  2   B.   8.  317,  I  2  (2  Bdm.  326).    See,  aliso.  i  472.  ante. 

I  ^ 

!    I  ISSe.   fABA'd,  1884.]    Setsarity. 

The  security  to  be  given  by  the  guardian  nd  litem  for  an  infant 
party,  in  an  action  for  partition,  must  be  a  bond  to  tho  people  of 
this  State,  executed  by  him  and  one  or  more  RurotioR,  as  the 
court  directs,  in  a  snm  fixed  by  the  court,  conditioned  for  the 
faithful  discharge  of  the  trust  committed  to  him  sis  guardian,  and 
to  render  a  just  and  trtie  accoimt  of  his  gmird  inn  ship,  in  any  court 
or  place,  when  thereunto  required.  The  bond  must  be  filed  with 
the  clerk,  before  the  guardian  enters  upon  the  execution  of  his 
duties;  and  it  cannot  be  dispensed  with,  although  he  is  the  general 
guardian    of    the    infant. 

BBS    31 7t   ii  3  an4  4   (2  Edm.  32<^.   ain'd;  L.  1884,   ch.  404   B—  Bate  4 
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§   1637.  When  heir  may  malntnln  action  for  partition  • 
devised   property. 

A  person  claiming  to  be  entitled,  as  a  joint  tenant  or  a  tenant  t 
commou,  by  reason  of  his  being  an  heir  of  a  person  wiio  aiei 
holding  and  in  po88eKfc>ion  of  real  property,  may  maintain  an  m 
tion  for  the  partition  thereof,  whether  he  is  in  ur  out  of  posbessioi 
notwithstanding  an  apparent  devise  thereof  to  another  by  Ui 
decedent,  and  possession  under  such  a  devise.  But  in  such  ai 
action,  the  plaintifC  must  allege  and  establish  that  the  appareo 
devise  is  void. 
L.   1853,  ch.  238,  §  2  (4  Edm.  604.) 

§    15»8.    [Am'<l,     18tNS,     18»7,     1898,     ItMIS.]     IVlio     wnmut    M, 
partleM.  \ 

Kvery  person  having  an  undivided  share,  in  possession  or  oth«^ 
wise,  in  the  property,  as  tenant  in  fee,  for  llle,  by  the  courter* 
or  for  years;  every  person  entitled  to  the  reversion,  remaini" 
or  inheritance  of  an  undivided  share,  after  the  determination 
a  particular  estate  therein;  every  person  who,  by  any  cont 
goncy  contained  in  a  devise  or  grant,  or  otherwise,  is  or  dm 
become  entitled  to  a  beneficial  interest  in  an  undivided  sha^ 
thereof,  provided  that  where  a  future  estate  or  interest  is  limits 
in  any  contingency  to  the  persons  who  shall  compose  a  certil 
class  upon  the  happening  of  a  future  event,  it  shall  be  sutlieiei 
to  make  parties  to  the  action  the  persons  who  would  have  be^ 
entitled  to  such  estate  or  interest  if  such  event  had  happeiMj 
immediately  before  the  commencement  of  the  action:  every  ptr-^ 
having  an  inchoate  right  of  dower  in  an  undivided  share  in 
property;  and  every  person  having  a  right  of  dower  m  the  pi 
erty,  or  any  part  thereof,  which  has  not  been  admeasured,  ml 
be  'made  a'  party  to  an  action  for  a  partition.  But  no  pen 
other  than  a  joint  tenant,  or  a  tenant  in  common  of  the  pi 
erty,  shall  be  a  plaintiff  in  the  action.  Whenever  an  action 
the*  partition  of  real  property  shall  be  brought  before  the  e^^p 
tion  of  three  years  from  the  time  when  letters  of  administratis 
or  letters  testamentary,  as  the  case  may  be,  shall  have  be 
issued  upon  the  estate  of  the  decedent  from  whom  the  plaintii 
title  is  derived,  the  executors  or  administrators,  as  the  case  m 
be,  if  any,  of  the  estate  of  said  decedent,  shall  be  made  parti 
defendant.  In  case  no  executor  or  administrator  of  such  decedrtj 
shall  have  been  appointed  at  the  time  said  action  is  begun,  th^ 
fact  shall  be  alleged  in  the  complaint.  The  executors  or  admuj 
istrators,  if  any,  as  the  case  may  be,  of  a  deceased  person,  whf 
if  living,  should  be  a  party  to  such  action,  shall  be  made  partki 
defendant  therein,  and  in  case  no  executor  or  administrator  ^ 
such  dee(»:ised  person  shall  have  been  appointed,  that  fact  sh« 
be  alleged  in  the  complaint.  Where  the  interlocutory  judgntffl 
directs  a  sale  of  the  premises  sought  to  be  partitioned,  or  of  «»«l 
pnrt  thereof,  the  judgment  may,  in  the  discretion  of  the  conit 
direct  that  the  premises  so  sold  pursuant  to  such  interlocutntl 
indgment  shall  be  free  from  the  lien  of  every  debt  of  i^nd 
deec^lont  or  decedents,  except  debts  which  were  a  lien  nP<;j}_;* 
premise*;  before  the  death  of  such  decedent  or  decedents.  \>  M 
the  n(>tion  is  brought  before  three  years  have  elapsed  from  r« 
irraTitini:  of  such  letters  of  administration  or  letters  testnmentniry 
ns  the  case  may  be.  upon  the  estate  of  the  decedent  from  ^^n'* 
the  pliiintifT  derived  his  title,  and  the  interlocutory  Mfrne^ 
directs,  as  above  provided,  that  the  premises  shall,  be  sold  fr^ 
from  the  lien  of  debts,  the  final  judgment  shall  direct  that  tw 
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■ther  of  them  has  an  estate  of  iuhoiituuce,  or  for  life,  or  for 
^rs,  any  one  or  more  of  them  muy  mnintain  au  action  for  the 
partition  of  the  property-,  accouJiu.ij  to  the  respective  rights  of  the 
persons  interested  therein;  and  for  a  Siile  tiu^reof,  if  it  appears 
Ifcat  a  partition  thereof  cannot  be  made,  wiiliout  great  prejudice 
|»  the  owners.  . 
^  C  S.  817,  S  1  (2  Edm.  32C},  am'd.    ge^  Ralea  6S,  06. 

(l  1B3S.  [Am'«l,  lfJ87.]    Id.j  by  remainderman. 

Where  two  or  more  pcrsonw  hold  as  joint  tenants,  or  as  tenants 
eommon.  v.  vested  remaindoi*  or  reversion,  any  one  or  more  of 
?m  may  maintain  an  action  for  the  partition  of  the  real  prop- 
to   which    it  attaches,   according  to   thoir  respective  shares 
.Au,  bubject  to  the  interest  of  the  person  holding  the  particular 
ite  therein,  hr.t  no  sale  of  the  premises  in  such  an  action  shall 
made    except    hy    and    with    the    consent   in    writing,    to   be 
jiowledged  or  proved  and  certified  in  like  manner  as  a  deed,  to 
recorded  by  the  person  or  persons  owning  and  holding  such 
icular   estate  or  estates;  and  if   in   such   an  action   it  shall 
?ar  in  amy  stage  thereof  that  partition  or  sale  cannot  be  made 
lOUt  great  prejudice  to  the  owners,   the  complaint  must  be 
lissed.    The  dismissal  of  the  complaint,  as  herein  provided, 
J  not  affect  the  right  of  any  party  to  bring  a  new  action,  after 
determination  of  such  particular  estate. 
jL.  U87.  eh.  688. 

f|  16S4.   IA.9  1»T  «»  Infant. 

An  action  for  the  partition  of  real  property  shall  not  be  brought 

an  infant,  except  by  the  written  authority  of  the  surrogate  of 
«?  county  in  which  the  property,  or  a  part  thereof,  is  sitnated. 
ke  authority  shall  not  be  given,  unless  the  surrogate  is  satisfied, 

f  affidavit  or  other  competent  evidence,  that  the  interests  of  the 

Jant  will  be  oromoted  by  bringing  the  action.    A  judgment  for 

partition  or  sale  shall  not  be  rendered  In  such  an  action,  unless 

'e  court  is    satisfied   that  the  interests   of   the  infant  will  be 

Jinoted  thereby,  and  that  fact  is  expressly  recited  in  the  judg- 

rnt 

[L  1852,  ch.  277.   IS  1  and  2,  atn'd. 

1 153S.  Gnnrdlan  ad  litems  Iiovr  app'^lnted. 

A  guardian    ad    litem   for    an    infant    party,    iu  an  action  for 

trtition,  can  be  appointed  only  by  the  court. 

H.  ftod  2  B.  S.  817,  <  2  (2  Bdm.  320).    See,  also.  }  472,  ante. 

I  1S96.  {Ana'd,  1884.]    Secnritr* 

The  securitT  to  be  given  by  the  guardian  nd  litem  for  an  infant 
party,  in  an  action  for  partition,  must  be  a  bond  to  the  people  of 
tkia  State,  executed  by  him  and  one  or  more  suroties,  as  the 
eonrt  directs,  in  a  snm  fixed  by  the  court,  conditioned  for  the 
hithfnl  discharge  of  the  trust  committed  to  him  as  guardian,  and 
to  render  a  jnst  and  true  account  of  his  guardianship,  in  any  court 
w  place,  when  thereunto  require<l.  The  bond  must  be  filed  with 
th^  clerk  before  the  guardian  enters  upon  the  execution  of  his 
dntlM;  and  it  cannot  be  dispensed  with,  although  he  is  the  general 
CBardian   of   the   infant. 

t  K.  8.  817.  II  8  and  4   (2  Edm-  S2«),   am'd;  T,.  1884,   ch.  404   Bm  Bote  4 
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§   1637.  When  lielr  mwLy  maintain  action  for  partition  of 
devised   property^. 

A  person  claiuiing  to  be  eutitled,  as  a  joint  tenant  or  a  tenant  in 
common,  by  reason  of  his  being  an  heir  of  a  person  wiio  uied, 
holding  and  in  possession  of  real  property,  may  main  tarn  un  at-  ■ 
tion  for  the  partition  thereof,  whether  he  is  in  or  out  of  possession, 
notwithstanding  an  apparent  devise  thereof  to  another  by  the 
decedent,  and  possession  under  such  a  devise.  But  in  such  an 
action,  the  plaiutiJQI:  must  allege  and  establish  that  the  apparent 
devise  is  void. 

L.  1853,  ch.  228,  |  2  (4  £dm.  604.)  J 

§   1538.    [Am*d,     IHWS,     18»7,     18»H,     ItNIS.]     M'lko     mn«t    b«  j 
parties.  '« 

Every  person  having  an  undivided  share,  in  possession  or  other-  I 
wise,  in  the  property,  as  tenant  in  fee,  for  lile,  by  the  courtesy, 
or  for  years;  every  person  entitled  to  the  reversion,  remainder  , 
or  inheritance  of  an  undivided  share,  after  the  determination  of  • 
a   particular   estate   therein;   every   person   who,    by   any   coutiii-  [ 
gcucy  contained  in  a  devise  or  grant,  or  otherwise,   is  or  may  , 
iiooonie   entitled    to  a   beneficial  interest  in   an   undivided  share 
thereof,  provided  that  where  a  future  estate  or  interest  is  limited  ' 
in  any  contingency  to  the  persons  who  shall  compose  a  certain  _ 
class  upon  the  happening  of  a  future  event,  it  shall  be  sulficient 
to  make  parties  to  the  action  the  persons  who  would  have  been  : 
entitled  to  such  estate  or  interest  if  such  event  had  happeniHi'5 
immediately  before  the  commencement  of  the  action:  every  i)enMjii 
having  an  inchoate  right  of  dower  in  an  undivided  j»hare  in  the 
property;  and  every  person  having  a  right  of  dower  in  the  prop- 
erty, or  any  part  thereof,  which  has  not  been  admeabured,  mart 
be  made  a  party  to  an  action  for  a  partition.     But  no  persoJu- 
other  than  a  joint  tenant,  or  a  tenant  in  common  of  tbe  prufr! 
erty,  shall  be  a  plaintiff  in  the  action.     Whenever  an  action  f«f 
the  partition  of  real  property  shall  be  brought  before  the  eipirt* 
tion  of  three  years  from  the  time  when  letters  of  administration 
or  letters  testamentary,   as  the  case   may   be,   shall   have  bwn 
issued  upon  the  estate  of  the  decedent  from  whom  the  plainiiflf* 
title  is  derived,  the  executors  or  administrators,  as  the  case  may 
be,  if  any,  of  the  estate  of  said  decedent,  shall  be  made  parties 
defendant.    In  case  no  executor  or  administrator  of  such  deeedeni 
shall  have  been  appointed  at  the  time  said  action  is  begun,  that 
fact  shall  be  alleged  in  the  complaint.     The  executors  or  admin- 
istrators, if  any,  as  the  case  may  be,  of  a  deceased  person,  who, 
if  living,  should  be  a  party  to  such  action,  shall  be  made  parties 
defendant  therein,  and  in  case  no  executor  or  administrator  of 
such  deceased  person  shall  have  been  appointed,  that  fact  shall 
bo  alleged  in  the  complaint.     Where  the  interlocutory  judgment 
directs  a  sale  of  the  premises  sought  to  be  partitioned,  or  of  sonw* 
part  thereof,  the  judgment  may.  in  the  discretion  of  the  court, 
direct   that  the  premises  so  sold  pursuant  to  such   interlocntrirt 
judsrmont   shall    be   free   from   the   lien   of    every    debt   of  9V^n 
decedent  or  decedents,  except  debts  which  were  a  lien  upon  the 
premises  before  the  death  of  such  decedent  or  decedents.    Wh^n 
the  nction  is  brought  before  three  years  have  elapsed  from  tlif 
grnnting  of  such  letters  of  administration  or  letters  testamentary, 
as  the  case  mnv  be.  upon  the  estate  of  the  decedent  from  whoni 
the   pliiintiff   derived    his    title,    and    the   interlocutory   judjmienl 
directs,  as  above  provided,  that  the  premises  shall  be  sold,  frf^ 
from  the  lien  of  debts,  the  final  judgment  shall  direct  that  tfie 
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proceeds  of  the  sale  remaining  after  the  payment  of  the  costs, 
referee's  fees,  expenses  of  sale,  taxes,  assessments,  water  rates, 
and  liens  established  before  the  death  of  the  decedent,  including 
any  sum  allowed   to  a   widow   in   satisfaction   of   her   right   of 
dower,  therein  directed  to  be  paid,  be  forthwith  paid  into  court 
by  the  referee  making  such  sole  by  depositing  the  same  with  the 
coonty  treasurer  of  the  county,  in  which  the  trial  of  the  action 
is  placed,  to  the  credit  of  the  parties  entitled  thereto,  to  await 
the  further  order  in  the  premises.     Where  the  action  is  brought 
before  three  years  have  elapsed  from  the  granting  of  letters  of 
administration  or  letters  testamentary,  as  the  case  may  be,  upon 
the  estate  of  a  deceased  person,  who,  if  living,  should  be  a  party 
tu  the  action,   and  the  interlocutory  judgment  directs,  as  above 
|M^ivided,  that  the  premises  shall  be  sold,  free,  from  the  lien  of 
ikbts,  the  hnal  judgment  shall  direct  that  the  share  of  the  pro- 
feeds  of  such  sale,  which  would  have  been  his,  if  living,  be  paid 
into  court   by   such  referee,  by   depositing  the  same   with   such 
county   treasurer,    to   await  the   further  order   in  the   premises. 
[i'pon  the  certificate  of  the  surrogate  of  the  county  of  which  /the 
i  decedent  was,  at  the  time  of  his  death,  a  resident,  showing  that 
jtkree  years  have  elapsed  since  the  issuing  of  letters  testamentary 
tor  letters  of  administration,  as  the  case  may  be,  upon  the  estate 
•f  said  decedent,  and  that  no  proceedings  for  the  mortgage,  lease 
or  sale  of  the  real  property  of  said  decedent  for  the  payment  of 
his  debts  or  funeral  expenses,  or  both,  is  pending,  and  uiton  the 
certificate  of  the  county  clerk  of  the  county  where  the  real  prop- 
i^y  sold   under  the  interlocutory  judgment  is  located,   showing 
that  no  notice  provided  for  in  section  twenty-seven  hundred  and 
fifty-one  of  the  code  of  civil  procedure  has  been  filed  in  his  office, 
[the  court,  wherein  the  final  judgment  was  made  shall,  upon  the 
[tDpIication  of  any  party  to  said  action,  make  an  order  directing 
I  we  county  treasurer  to  pay  to  said  party  from  said  deposit,  the 
itmount   to   which  he  is  entitled  under  the  said   final  judgment, 
Iwith  the  accumulation  thereon,  if  any,  less  the  fees  of  said  county 
treasurer.      Any   party   to   such   action   may,   at   any   time   after 
fiaal  judgoient,   upon  notice   to  the  executors   or   administrators 
of  the  decedent  from  whom  the  party  anpl^'ing  derived  his  share 
or  interest,   apply  to  the  court  in   which  said   action   is  pending 
Sot  leave  to  withdraw   the  deposit  or  share  of  the   deposit,  ixd- 
jadged  in   the  final  judgment  to  belong  to  him;  and,   upon  said 
Application,  the  court  may,  in  its  discretion,  make  an  order  direct- 
tog  the  county  tren surer  to  pay  over  to  said  party  the  dci»osit, 
or  the  share  of  the  deposit,   adjudged  in   the  final  jii<l.;:nu'nt  to 
Mong  to  him,  but  said  order  shall  not  be  made  until  said  party 
10  applyinf^  shall  have  furnished  a  bond  to  the  people  of  the  state 
of  New  York  in  the  penalty  of  twice  the  amount  of  the  deposir 
eoupht  to  be  withdrawn,   with  two  or  more  good  and   sufficiont 
snroties,   approved  by  the  judge  or  justice  of  the  court   mnkin:; 
TOrh  order,    and    filed    with   such    approval,    in    the   ofliee   of   tlie 
elcrk  of  th(*  county  in  which  such  action  is  pending,  to  the  efTiM-t 
thnt  the  said  party  so  withdrawing  said  deposit  will  piy  any  and 
■II  claims,  not  exceeding  the  amount  of  said  deposit,  when  there- 
nnto  required  by  order  of  the  court  or  by  order  of  the  snrro.irate 
nr  of  the  surrogates'  court  in  a  proceeding  to  mortgap'.  lease  or 
»*ll  the  real  property  of  such  decedent.     But  where  final  judg- 
ment shall   be   rendered  in   any   action   for  partition   after   three 
years  have  elapsed  from  the  granting  of  letters  of  a<l ministra- 
tion or  letters  testamentary,  as  the  case  may  be,  upon  the  estate 
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of  the  decedent,  from   whom  the  plaintiff  derived  title,  and  the 
premises  shall  have  been  sold,   free  from   the  hen   of  debts,  as 
above  provided,  then,  upon  producing  to  the  court  the  certilicate 
of  the  surrogate  of  the  county  of  which  the  decedent  was  at  tbe 
time   of    his    death    a   resident,    showing   that   three   years  have 
elapsed   since  the  issuing  of  letters  of  administration   or  letters 
testamentary  as  the  case  may  be  upon  the  estate  of  said  decedent 
and  that  no  proceeding  for  the  mortgaj^e,  lease  or  sale  of  the  real 
I)roperty  of  the  decedent  for  the  payment  of  his  debts  or  funeral 
exi)ensrs  or  both  is  pending  and  upon  the  certificate  of  the  clerk 
of  the  county  where  the  real  property  sold  under  the  interlocutory 
judgment  is  located  showing  that  no  notice  provided  for  in  section 
twenty-seven  hundred  and  lifty-one  of  the  code  of  civil  procedure 
has  been  filed  in  his  office  the  court  rendering  the  final  judgment 
shall   direct  the  payment  of  the  different  shares  to   the  several 
parties    entitled    thereto;    except    that   the    share   of    a    deceai^ed 
person,   who,  if  living,  shoidd  be  a  party  to  the  action  shall  b* 
paid  into  court  as  above  provided,  unless  three  years  have  also 
elapsed  since  the  granting  of  lettei*s  of  administration  or  letters 
testamentary,  ns  the  case  may  be,   upon  the  estate  of  said  last 
mentioned  deceased  person,  and  like  certificates  of  the  surrogat*? 
and  county  clerk  are  produced  to  the  court. 

§  2.  Nothing  in  this  act  contained  shall  affect  any  actions  or 
proceedings  now  pending. 

L.  1896,  ch.  277;  L.  1H97,  ch.  73C;  L.  1898,  eh.  78;  L.  1905,  eh.  662.  In  effect 
Sept.  1,  1905. 

§   1530.   [AiuM,  180:£.l     Who  may   be  made  partieH. 

The  plaintiff  may,  at  his  election,  make  a  tenant,  by  the  cur- 
tesy,  for  life,   or  for  years,   of  the  entire  property,  or  whoevet  \ 
may  be  entitled  to  a  contingent  <)r  vested  remainder  or  reversion^ 
in   the  entire  proiu^rty,  or  a  creditor,  or  other  person,   haying  «j 
lien  or  interest,  which  attaches  to  the  entire  proi»erty,  a  defenmj 
ant  in  the  action.     In  that  case,  the  final  judgment  may  eith«y 
award   to  such   a  party   his  or  her  entire  right  and   interest,  tit} 
the  proceeds  ther(»ot',  or  where  the  right  or  interest  is  coiitinKenti 
direct   that  the  proceeds  or  share  thereof  be  substituted   for  the 
I)roperty   and    invested   for   whoever   may   eventually    be   enthU»d 
thereto,  or  ma3'  reserve  and  leave  unaffected  his  or  her  right  am! 
interest,  or  nny  portirm  then^of.     A  person  specified  in  this  sec- 
tion,  who  is  not  nmde  a  party,   is  not  affected  by  the  judgment 
in    the    action. 
2  U.   S..   i  30.   nuj'd;   h.   1802,   ch.   581. 
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f  1541.  Provision  wliere  a  partr  <■  n^lcn'own. 

"UTiere  a  defendant  having  a  share  ot- Intercat  In  the  property 
I  unknowTi,  or  whore  his  name  or  part  o<  his  name  la  unknown, 
Bit  the  sommons  is  served  upon  him  by  publication,  or  without 
M  State,  pursuant  to  an  order  for  that'  purpose,  as  proscribed 
I  article  second  of  title  first  of  chapter  fifth  of  this  act,  the 
Btice  subjoined  to  the  copy  of  the  summons  as  publishwl,  or 
arred  therewith,  must,  in  addition  to  the  matters  required  in 
Hit  article,  state  briefly  the  object..Q^.Jhe.^t4o;^..and  contaiu  a 
nef  descriptioQ  of  the  property. 

1...  t  12.  ill  BubstaDce;  annulling  the  lnw  aa  BOttfnU  In  BC  N.  T.  360. 

1S«&  Gomplamt  to  state  Inti-revtfl  oft  i>nrtte«. 

le  complaint  must  describe  the  nroperty  with  Common  cer- 
:y,  and  must  ^ecify  the  rights,  shiires,  and  ttiterosta  therein 

lU  the  parties,  as  far  as  the  same  are  known  to  the  plaintiff. 

i  narty,  or  the  share,  ripht,  or  interest  of  a  party,  ia  unknown 
,the  plaintiff:  or  if  a  share,  ripht.  or  Interest  is  uncertam  or 
^tingent;  or  if  the  o-^vnorship  of  the  inheritunce  depends  UDon 
Iwecutory  devise;  or  \f  a  remainder  is  a  contingent  remainder, 
i  that  the  party  cannot  ]>e  named;  that  fact  must  also  be  stated 

the  complaint. 

Id..  S  S.  sabd.  1  and  2,  and  |  7.  consoUdixied. 

1543.  Title  of  parties  may  be  trled. 

fhe  title  or  interest  of  the  plaintiff  In  the  property,  as  stntod 
the  complaint,  may  he  o»n4por*rted.toyi*h«.  a»ais*eB-"  The  title 
Interest  of  any  defendant  in  the  property,  as  stated  in  the 
Bplaint,  mav  also  be  controverted  by  his  answer,  or  the  jinswor 
Mij  otlier  defendant;  and  the  title  or^mterost  of  any  dofond- 
,  as  stated  in  his  answer,  may  be  controverted  by  the  answer 
wy  other  defendant  A.  defendant,  thu^  .conUDvcrting  the 
t  or  interest  of  a  co-defendant,  must  oompl^  with  section  521. 
this  act.  The  issues,  joined  as  prosoribod  in  this  section, 
rt  be  tried  and  determined,  in  the  nation, 
ill.  8.  3»,  ff  IS  and  39  (2  Kdm.  3?0),  wa'd.    Sep  $g  521  and  12(H,  ante. 

jJlM4.  Isaoes  of  fact  triable  by  JA^y- '  ' 

[Aa  issue  of  fact  joined  in  tlie  action  is  trinble  by  a  jury. 
Ww8  the  court  directs  the  issues  to  be  stated,  as  prescribed  m 
Won  970  of  this  act,  the  issues  may  be  trjedupon  the  pleadings:. 

i  4«9 


,  1 


§§  1645-48  FOR  PARTITION.  c.  14, 1. 1,  a.  a 

f  1645.  When  title  to  be  Ascertained  by  the  court. 

Where  a  defendant  has  made  default  in  appearinc^  or  pleadiofi 
Dr  where  a  party  is  an  infant,  the  court  must  ascertain  the  righti^ 
shares,  and  interests  of  the  several  parties  in  the  property,  hf] 
a  reference  or  otherwise,  before  interlocutory  judgment  is  ces- 
dered  in  the  action. 

2  B.  8.  820.  I  22  and  part  of  |  23,  am'd.    8m  Bnlo  66. 

I  1546.  laterlocvtory  Ivdvment. 

The  mterlocutory  judgment  must  declare  what  is  the  right, 
share,  or  interest  of  each  party  in  the  property,  as  far  as  the 
same  has  been  ascertained,  and  must  determine  the  rights  of  thi 
parties  therein.  Where  it  is  found,  by  the  verdict,  report,  or  d^ 
cision,  or  where  it  appears  to  the  court,  upon  an  application  ft 
judgment  in  favor  of  the  plaintiff,  that  the  property,  op  any  pai 
thereof,  is  so  circumstanced  that  a  partition  thereof  cannot  I 
made  without  great  prejudice  to  the  owners,  the  fnterlocutoi 
judgment,  except  as  otherwise  expressly  prescribed  in  this 
tide,  must  direct  that  the  properly,  or  the  part  thereof  which 
so  circumstanced,  be  sold  at  public  auction.  Otherwise,  an 
terlocutory  judgment  in  favor  of  the  plaintiff,  must  direct  t 
partition  be  made  between  the  parties,  according  to  theit 
spective  rights,  shares,  and  interests. 
See  id.,  H  28,  24  and  81. 

I  164T.  Partial  partition  |  "vrben  made. 

Where  the  right,  share,  and  interest  of  a  party  has  been  . 
certained  and  determined,  and  the  rignts,  shares,  or  Interests 
the  other  parties,  as  between  themselves,  remain  unascertai 
or  undetermined,  an  Interlocutory  judgment  for  a  partition, 
tered  as  prescribed  in  the  last  section,  must  direct  a  partition, 
between  the  party  whose  share  has  been  so  determined  and 
other  parties  to  the  action.    Where  the  rights,  shares,   and 
terests  of  two  or  more  parties  have  been  thus  ascertained   ai 
determined,  the  interlocutory  judgment  may  also  direct  the 
tition  among  them  of  a  part  of  the  property,  proportionate 
their  aggregate  shares.    In  either  case,  the  court  may.  from  ti 
to  time,  as  the  other  rights,  shares,  and  interests  are  ascertain^ 
and  determined,  render  an  interlocutory  judgment,  directing 
partition,    in    like   manner,    of  the   remainder   of   the    proi 
Where  an  interlocutory  judgment  is  rendered,  in  a  case  speci64 
in  this  section,  the  court  may  direct  the  action  to  be  severed, 
iinal  judgment  to  be  rendered,  with  respect  to  the  oortion  of  . 
property  set  apart  to  the  parties,  wnose  rights,  shares,  and  inti 
ests  are  determined,  leaving  the  action  to  proceed  as  against  tl 
other  parties,  with  respect  to  the  remainder  of  the  property;  ai 
if  necessary,  the  court  may  direct  that  one  of  those  parties 
substituted  as  plaintiff, 
li.  1847.  ch.  480.    H  1.  2  (4  Edm.  613). 

I  1648.  Shares  may  be  set  off  in  contnton. 

Where  two  or  more  parties,  to  an  action  for  partition,  make  M 
appear  to  the  court,  that  they  desire  to  enjoy  their  shares  m 
common  with  each  other,  the  interlocutory  judgment  may.  In  tk^ 
discretion  of  the  court,  direct  partition  to  be  so  made,  as  to  sc( 
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to  them  their  shares  of  the  real  property  partitioned,  without 
'ition  as  between  themselves,  to  be  held  by  them  in  common. 

IMT,  cb.  430,   I  4. 

X54a.  Appointment  of  commissioners. 

Hiere  the  interlocutory  judgment,  in  an  action  for  partition, 
fts  a  partition,  it  must  designate  three  reputable  and  disin- 
ted  freeholders  as  commissioners,  to  make  the  partition  so 

8.  321.  i  25  (2  Edm.  831). 

Commissioners  to  be  sworn,  ete. 

of  the  commissioners  must,  before  entering  upon  the  eze- 
of  his  duties,  subscribe  and  take  an  oath  before  an  officer 
Jed   in   section  842  of  this  act,  to  the  effect  that  he  will 
fully,  honestly  and  impartially  discharge  the  trust  reposed  in 
JBach   commissioner's  oath  must  be  filed  with  the  clerk, 
he   enters  upon  the  execution  of  his  duties.    The  court 
at  any  time,  remove  either  of  the  commissioners.    If  either 
dies,  resigns,  neglects  or  refuses  to  servcj  or  is  removed, 
feonrt  may,  from  time  to  time,  by  order,  appomt  another  per- 
)  In  his  place, 
n  20,  27.    See  I  leOB.  p<wt. 


■^ 


I  A.  I  -ffvlten  to  nuhke  pmrtltlon. 

commissioners  must  forthwith  proceed  to  make  partition, 
^HTted  i>y  xhe  interlocutory  judgment,  unless  it  appears  to 
or  a  luajority  of  them,  that  partition  thereof,  or  of  a  par- 
;  lot,  tract,  or  other  portion  thereof,  cannot  be  made,  without 
prejndice  to  the  owners;  in  which  case,  they  must  make  a 
report  of  that  fact  to  the  court. 

128. 


B2»  Psi^rtltloni  liow  ma.de. 

making  the  partition,  the  commissioners  must  divide  the 
into  distinct  parcels,  and  allot  the  several  parcels  thereof 
respective  parties,  quality  and  quantity  being  relatively 
^red,  according  to  the  respective  rights  and  interests  of  the 
as  fixed  by  the  interlocutory  judgment.  They  must  dosig- 
the  several  parcels  by  posts,  stones,  or  other  permanent 
nits.  They  may  employ  a  surveyor,  with  the  necessary 
ints,  to  aid  them  in  so  doing. 

§20. 


I  vrliere  tkere  Is  a  partlenlajr  estate. 

ere  a   party  has  a  right  of  dower  in  the  property,  or  a 

thereof,  which  has  not  been  admeasured,  or  had  an  estate 

^tbe  curtesy,  for  life  or  for  years,  in  an  undivided  share  of  the 

rty,  the  commissioners  may  allot  to  that  party  his  or  her 

of  the  property,  without  reference  to  the  duration  of  the 

;te.    And  they  m'ay  make  partition  of  the  share  so  allotted  to 

party,  among  the  parties,  who  are  entitled  to  the  remainder 

ion  thereof,  to  be  enjoyed  by  them  upon  the  determina- 

of  the  particular  estate,  where,  in  the  opinion  of  the  com> 
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laiRsionerfl,  such  a  partition  can  be  made  without  prejudice  to 
the  rights  of  the  parties, ,    .  , 

L.    1847.    ch.   430,    S  ^   (4   Edm.   614),   am'd. 

§  1564.   lleport  of  commissi  on  era. 

All  the  cominissioiicrs  must  meet 'together  in  the  performanc! 
of  any  of  their  duties;  but  the  acts  of  a  majority  so  met  an 
valid.  They,  or  ahiYtjorlty  of  them,  must  make  a  full  report  at 
their  procet'dinicrs,  lindef  their  hnnds,  specifying  therein  the  mta 
uer  in  which  they  have  discharged  their  trust,  describing  the  prop 
erty  divided,  and  the  share  or  interest  in  a  share,  allottel  U 
each  party,  with  the-  quantity,  courses,  and  distances,  or  otha 
particular  descriptipu.  of  ;OU/;U  ^hax<}».imd  a  description  of  tb 
nosts,  stones,  or  other  monuments;  ana  specifying  the  itcw 
of  thoir  charges.  Their  report  niilst  be  acknowledged  or  proved 
and  certified,  in  like  manner  as  a  deed  to  be  recorded,  and  miri 
be  filed  in  tlio  office  of  the  clerk. 

2  B.   S.   322,   Jg   30,   31,    33   (2.E<5m.   3^1). 

S  1555.  Pecs  an<l  cxp^ns^H.  ' 

•    The  fees  wuZ  e-xpruses  6£  the  commissioners,  including  the  «| 
pense  of  a  survey,  when  it  is  made,  must  be  taxed  under  the  difii 
lion  of  the  court:'  and  the  amount  thereof  must  be  paid  by  tli 
plaintiff,  and  allowed  as  part  of  his  costs. 
Id.,  §  32;   Smith  v.  Broadstreet,  6  Cow.  213.  ' 

S  1556.  Confirming  .er,  4e^|«i^.juwlAc.rye90«t. 

The  court  mueit  oon^rm  .or  s^t  aside  the  report,  and  may,  ) 
necessary,  oi)point  iiew  commissioners,  who  must  proceed  | 
directed  m  this  aietide^..,. 

Id.,   f  84,  am'd'.        n    •  -  j 

....  ^ 

§  1537.  Final  J n dement  on  renori;  elfeot  tbereof.  J 

Upon  the  confirmfition,  by  the  court,  of  the  report  of  the  efl 
missioners  making  partition,  final  judgment,  that  the  partition  I 
firm  and  effectual  forever,  must  be  rendered,  which  is  bindili 
and  conclusive  upon  the  following' pJ6r/ons: 

1.  The  piainfiff;  eaeh  defendant  ui^on  whom  the  summons  wi 
isorved,  either  persomilly,  or  without  the  State,  or  by  pub1icatis( 
pursuant  to  an  order*' Obtained  for  that  purpose,  as  pre«cribeil  1 
chapter  fifth  of  this  act:  and  the  legsl  representatives  of  ea« 
party,  sjiecified  in  this  slibdivi^low.  So  much  of  section  445  of  tfe 
act,  as  requires  the  <»oTTrt  to  nlFow  a  defendant  to  defend  an  m 
tion.  after  finnb  j^idg^ient,  do^ps  not  apply  to  an  action  tor  pfl 
tition. 

2.  Each  person  claiming  from,  through,  or  under  such  a  part 
by  title  accruing  after  tlie  filing  of  the  judgment-roll,  or  aft 
the  filing.- in  the  f»TOfirp-. ceiiiiity  ck^rk'stolfiQe,  of  a  notice  of  tl 
pendency  of  the  n<;tiori.  as  pref^cribod  in  article  ninth  of  this  till 

3.  Each  pcr8oii,  not  in  bcjjig  when  the  interlocutory  judgme] 
Is  rendered,  who,  by  tlie  happening  of  any  contingency,  becom 
afterwards  entitled  to  a  benoficial  interest  attaching  to.  or  I 
estate  or  Intercast  in.  a  portion  ol  the  property,  the  person  fif 
entitled  to  which,  or  other  virtual  representative  whereof,  w«« 
party  specified  in  the  fir.st  subdivision  of  this  section. 

But  this  section  does  not  apply  to  a  party,  whose  rigbt  ai 
interest  are  expressly  reserved  and  left  anaffected,  as  prescrtti 
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in  section  1530  of  thU  act,  or  to  a  person  claim iug  from,  through, 
or  under  such  a  purly.  , 

2  R.  S.  322.  i  35,  ana'd.     Sec  |  445.  ante,  and  i  13&.  Co.  Proo. 

}  1558.  Jvdarniciit  luttst   direct   delivery   of  ponneiifilon. 

The  final  jadgmetit  mmst  alt^o  diri^ct  that  each  of  the  parties, 
iWho  is  entitled  to  iM)ssesHloii  of  a  dintiuct  imre<>I  allotted  to  him, 
^  let  into  the  possession  ther<*of,  either  immediatf ly,  ur  after  the 
^termination  of  the  particular  estate,  as  the  case  requires. 
I  §ee  f  167S,  poet. 

f  1569.     Co«tN|     l&o^'     aurarded.       Id.)     asrittnat     nnknoim 
tien. 

The  final  jud^rment  for  the  partition  of  the  property,  must  also 
ird,  that  each  defendant  pay  to  the  idaintiiT  his  proiK>rtion  of 
plaintifiTs  coi»ts,  inchidin^  the  extra  allow ance.  The  ^um  to 
paid  by  cpch  jiu&t  In?  lixed  hy  the  cniurt,  accoriliiiK  to  the  re- 
tewtiTO  ri/irbts  of  the  parties,  and  specifitMl  in  the  judgment.  If  a 
vfendant  is  unknown,  IiIh  proporlidu  of  the  costs  must  be  fixed 
|Hid  BpeeiiiOd  in  like  manner.  An  execution  against  an  unknown 
iefendant  may  be  i.ssned  to  colU»ct  the  costs  awarded  against  him, 
■s  if  he  was  named  in  tiie  judgment;  and  Ms  right,  share,  or 
jhterest  in  the  property  may  be  sold  by  virtue  thereof,  as  if  he 
named  in  the  execution. 

2  B.  8..  f  72.   am'd. 

I  1500.  Sale   of  property)  Trft«i&  directed. 

If  the  commissioners,  or  a  majority  of  them,  reix>rt  that  the 
rty,  or  a  particular  lot,  tract,  or  other  portion  thereof,  is  so 
rumstancod,  that  a  pnrtition  thoroof  cannot  be  made,  without 
It  prejudice  to  the  owners  thor*^of,  the  court,  if  it  is  satisfied 
the  report  is  just  and  correct,  may  thereupon,  except  as  other- 
expresslj'  prt^scribccl  in  this  article,  modify  the  interlocutory 
ipnt,   or  render  a  supplemental  interlocutory  jndjmient,  re- 
ig  the  facts,  and  directing  that  the  property,  or  the  distinct 
?1  thereof  so  circumstanced,  be  sold  by  a  referee,  designated 
the  judgment,  or  by  the  sheriff. 
I  Uh  U  37  and  81.    See  Rules  71  and  72. 

.  I  1561.  Reference  to  inquire  nn  to  creditors. 

Before  an  interlocutory  judgment  for  the  sale  of  real  property 
b  rendered,  in  an  action  for  partition,  the  court  must,  either 
irith  or  without  application  by  a  party,  direct  a  reference,  to 
^certain  whether  there  is  any  creditor,  not  a  party,  who  has  a 
jfen  on  the  undivided  share  or  interest  of  any  party.  But  the 
Bourt  may  direct  or  dispc^nse  with  such  a  reference,  in  its  dis- 
Bretion,  where  a  partj'  produces  a  search,  certified  by  the  clerk,  or 
W  the  clerk  and  register,  as  the  case  requires,  of  the  county 
(rhwe  the  proi>erty  is  situated;  and  it  appenra  therefrom,  and  by 
tbe  affidavita,  if  any,  produced  therewith,  that  there  is  no  such 
Nit.standinK  lit?n. 
Id.,  f  42,  B»  am'd,  L.  1830,  ch.  320,   §  42. 

I  1502.  [Ajii*d,  1887.]    Duty  of  referee. 

Where  a  reference  is  dire<'ted,  a.s  prescribed  in  the  last  section, 
ike  referee  must  cause  a  notice  to  be  pu]>Iislied,  once  in  each 
►eek  for  six  successive  weeks,   in  such   newspaper  pulilished  in 
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the  county  wherein  the  place  of  trial  is  designated,   as  shall 
designated  by  the  court  directing  said  reference,  and  also  in 
newspaper  published   in   each   county   wherein   the    property 
situated,  requiring  each  person,  not  a  party  to  the  action,  wl 
at  the  date  of  the  order,  nad  a  lien  upon  any  undiyided  share 
interest  in  the  property,  to  appear  before  the  referee,  at  a 
fied  place,  and  on  or  before  a  specified  day,  to  prove  his  lien, 
the  true  amount  due  or  to  become  due  to  him  by  reason  thei 
The  referee  must  report  to  the  court,  with  all  convenient 
the  name  of  each  creditor,  whose  lien  is  satisfactorily  provc-d 
fore  hira,  the  nature  and  extent  of  the  lien,  the  date  thereof, 
the  amount  due  or  to  become  due  thereupon. 

^  i^.  a.,  §  43;  L.  1887,  cli.  U86.     See  f  1678. 

§  1663.  Money  to  be  paid  Into  court. 

If  it  appears  by  the  pleadings,  or  by  the  evidence  in  the  act 
or  by  the  report,  that  there  was,  at  the  date  of  the  order, 
existing  lien  upon  the  share  or  interest  of  a  party  in*  the  proi 
the  interlocutory  judgment,  directing  the  sale,  must   also  dii 
the  officer  making  it  to  pay  into  court  the  portion  of  the  moi 
arising  from  the  sale  of  the  share  or  interest  of  that  party, 
deducting  the  portion  of  the  costs  and  expenses  for  which  itj 
liable.  . 

Id.,    §    44. 

I   1604.  Application  Xor  n&oney. 

Where  money  is  paid  into  court,  in  a  case  specified  in  the 
section,  the  party  may  apply  to  the  court  for  an  order  di 
that  the  money,  or  such  part  thereof  as  he  claims,   be   paidj 
him.    Upon  such  an  application,  he  must  produce  the  foUoi 
papers:  . 

.1.  An  affidavit,  made  by  himself,  or,  if  a  sufficient   exoui 
shown,  by  his  agent  or  attorney,  stating  the  true  amount  acti 
due  on  each  incumbrance,  and  the  name  and  residence   of 
owner  of  the  incumbrance,  as  far  as  they  are  known,  or  can] 
asrertninod  with  due  diligence.  . 

2.  An  affidavit,  shotting  service  of  a  notice  of  the  applical 
upon    each   owner   of   an    incumbrance.    Service    of    the 
within  the  State,  must  be  personal,  or  by  leaving  it  at  the 
er's  residonce,  with  some  person  of  suitable  age  and  discretion, 
least  fourteen  days  previous  to  the  application.    Service,  lv^f^" 
the  Slate,  if  personal,  must  be  made  at  least  twenty   days 
vious  to  the  application.    If  the  owner  of  the  incumbrance 
without  the  State,  and  the  place  of  his  abode  cannot  be  as 
tained,  with  reasonable  diligence,  notice  may  be  served  npon 
by  publishing  it  in  the  newspaper  printed  at  Albany,    In  wl 
legal  notices  are  required  to  be  published,  once  in  each  week 
the  four  weeks  .immediately  preceding  the  application. 

I'pon  the  application,  the  court  must  make  such  an  order 
justice  requires. 

Id.,  S§  46  and  46.    Sep,  nlM,  9S  823  and  1016,  ante. 

(I  1666.  Payment  of  Inenmbrances. 

When  the  whole  amount  of  the  unsatisfied  liens  upon  an  tii 
vid(Ml  share,  which  were  existing  at  the  date  of  the  order  of 
oronce,  has  been  ascertained,  the  court  mtist  order  the  portioB' 
the  money  so  paid  into  court,  on  account  of  that  share,  to  be  ' 
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among  the  creditors  having  the  iiens,  according  to  the 

of  each  of  them.    Where  the  incumbrancer  is  not  a  party 

actioD,  the   clerk  or  other  ottlcer,  by  whom  a  lien  is  paid 

{mn*t  procure    ^latisfaction   thereof   to   be    acknowledged    or 

»s  required  by  law,  and  mast  cause  the  incumbrance  to 

s-:iti.stied  or  cancelled  of  record.    The  expense*  of  so  doing 

lie  jwid  out  of  the  portion  of  the  money  in  court,  belonging 

party,  by  whom  the  incumbrance  was  payable. 

SL.  {{  47  and  48.    See  {  1578,  post. 

0<l»er   parties  not  to  1»e  delayed. 

proceedings  to  ascertain  and  settle  the  liens  upon,  an  undi- 
&bare,  as  prescribed  in  the  last  three  sections,  shall  not 
tay  other  party  to  the  action,  or  delay  the  paying  over  or 
"  ig  of  money,  to  or  for  the  benefit  of  any  other  party,  upon 
jshare  or  interest  in  the  property  there  does  not  appear  to 
existing  lien. 
«. 

r.  Sale  ol^  do'wer  Interest. 

a  party   has  an  existing  right  of  dower  In  the  entire 

directed  to  be  sold,  at  the  time  when  an  interlocutory 

:nt  for  a   sale  is  rendered  In  an  action  for  partition,  the 

mnst  consider  and  determine  whether  the  interests  of  all 

irties  require,  that  the  right  of  dower  should  be  excepted 

the  sale,  or  that  it  should  be  sold. 

so.  am'd.     See  |  1533,  ante. 

Pnre]ia.aer  to  hold  the  property  free  therefrom. 

sale   of   the   property,   including   the   right   of   dower,    is 

I,  the  interest  of  the  party  entitled  to  the  right  of  dower 

tss  thereby;  and  the  purchaser,  his  heirs  and  assigns,  shall 

le  property  free  and  discharged  from  any  claim,  by  virtu? 

It  right.  In  that  case,  the  dowress  is  entitled  to  receive, 
»e  proceeds  of  the  sale  of  the  whole  property,  a  gross  sum, 
^faction  of  her  right  of  dower,  or  to  have  one-third  cf  thos  > 
paid  into  court,  for  the  purpose  of  being  invested  for  her 

k.  as  prescribed  In  the  next  section  with  respect  to  the 
of  an  undiTided  share. 

SI,  ain'd. 

.  Gross  anm  to  be  paid  to  or  invented  for  tenant  In 
etc. 

to  an  action  for  partition,  who  has  a  right  of  dower,  or 
it  for  life,  or  for  years,  in  or  of  an  undivided  share  of  the 
tj  sold,  18  entitled  to  receive,  from  the  proceeds  of  tlie 
f-  gross  Kum^  to  be  fixed  according  to  the  principles  of  law 
iWe  to  annuities,  in  satisfaction  of  his  or  her  estate  or 
N  The  written  consent  of  the  party  to  receive  such  a 
•Dm,  acknowledged  or  proved,  and  certified,  in  like  manner 
dw^  to  be  recorded,  must  be  filed,  at  the  time  of,  or  before, 
[^filing  of  the  report  of  sflle:  otherwise,  the  court  must  direct 
ont  of  the  p'-oceeds  of  the  sale,  which  bolonp  to  the  un- 
"  shure  to  which  the  estate  or  interest  attaches,  one-third, 
of  a  dowress,  and  in  any  other  case  arising  undor  this 
the  entire  proceeds,  or  such  a  proportion  thereof  as  fairly 
■nts  the  interest  of  the  holder  of  the  particular  estate,  be 
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paid  into  court,  for  the  rmrpose  of  being  invested  for  his  or  he 
benefit. 
2  R.  S.,  $S  52,  53,  and  54,  am'd.    See  2  T.  &  G.  483;  eIbo,  f  1679,  poet, 

S  1S70.  [Ain'd,  1802.]    Interests  of  ofrners  of  fnti&re  estatei 
to  be  protected. 

Where  it  appears,  that  a  party  to  the  action  has  an  inchoati 
right  of  dowiT,  or  any  other  future  right  or  estate,  Tested  o 
contingent,  or  that  any  person  or  persons  not  in  being  who'mti 
by  any  contingency  become  entitled  to  any  interest  or  estate,  I 
the  prop'Tty  sold,  the  court  must  fix  the  proportional  value  of  th 
right  or  estate,  according  to  the  principles  of  law  applicable  t 
annuities  and  survivorshir^s,  or  set  aside  so  much  of  the  proceed 
of  sale  to  which  the  contingency  attaches,  and  must  direct  thi 
proportion  of  the  proceeds  of  the  sale  to  l)e  invested,  secured  i 
paid  over,  in  such  a  manner  as  it  deems  calculated  to  protect  ti 
rights  and  interests  of  the  parties.  , 

L.  1840,  ch.  177,  §  1  (4  Edm.  511),  am*d;  L.  1SD2,  ch.  581.  ; 

I 

f   1671.  Married  'woman  may  release  her  interest. 

A  married  woman  may  release  to  her  husband  her  incboal 
right  of  dower,  in  the  property  directed  to  be  sold,  by  a  writttl 
instrument,  duly  acknowledged  by  her  and  certified,  as  requiri 
by  law  with  respect  to  the  acknowledgment  or  a  conveyance  \ 
bar  her  dower;  which  must  be  filed  with  the  clerk.  Tbereupoi 
the  share  of  the  procqeds  of  the  sale,  arising  from  her  continga 
interest,  must  be  paid  to  her  husband.  " 

Id..  }  2. 

f  1572.  Unkno^vn  o^'nors. 

If  a  person,  entitled  to  an  estate  or  interest  in  the  property 
is  made  a  party  as  an  unknown  defendant,  the  court  iuuf«t  pi 
for  the  protection  of  his  rights,  as  far  as  may  be,  as  if  he 
known  .ind  had  ap|)eared. 

2  R.  S.  320.  9  56  (2  Rdm.  330).     See.  h1»o,  §|  1541  aod  1557,  subd.   1, 

f  1673.   Sale;   terms  of  credit  thereupon. 

The  court  must,  in  the  interlocutory  judgment  for  a  sale,  ditf 
the  terms  of  cre<lit  which  may  be  allowed  for  any  portion  of  ^ 
nnrchase-money,  of  which  it  thinks  prpper  to  direct  the  iuTti 
ment,  and  for  any  portion  of  the  purchase-money,  which  is  1 
quired  to  be  invested  for  the  benefit  of  a  person,  as  prescribed | 
this  article.  I 

in.,  s  38-  ^ 

(  1574.  Credit;  hofr  secured.  I 

The  portion  of  the  purchaso-money,  for  which  credit  is  so  | 
lowed,  must  always  he  socnred  at  interest,  by  a  mortfraire  iqi^ 
the  property  sold,  with  n  bond  of  the  purchaser;  and  by  sndi  4 
ditional  security,  if  any,  as  the  court  prescribes.  i 

Id.,    I   39.  I 

I  1R7K.  Separate  secnritles.  I 

The  officer  making  the  sale  may  take  separate  raortjmges  ti 
other  securities  in  the  nnmo  of  the  connty  treasurer  of  the  roqiH 
In  which  the  property  is  situated,  for  such  convenient  portifl^ 
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w»  puri-haso-moDOj'.   as  arc  c!irecti»d  by  the  tietirt  to  bo  in- 
I;  and   in    tlio    name  of  the  owner,   for  the  share  of  any 
owDt'T  of  full  age,  who  desires  to  hare  it  inrreBted. 
S.  326.  I  40,   am'd.    See  S  746,  ante. 

I18T4I.  Report  of  sftle. 

lediately  after  completing  the  sale,  the  officer  making  it 
file  '.rith  the  clerk  his  report  thereof  ander  oath,  containing 
criptlon  of  each  parcel  sold,  the  name  of  the  purchaser 
If,  and  the  price  at  which  it  was  sold. 

(77.   Finnl    Ju«liiirnieiit}   effect  thereof. 

[the  sale  is  confirmed  by  the  court,  ii  final  judgment' moat  be 
■d.  con  firm  in;?  it  accordingly;  directing  the  oftioer  making 
»xecnte  the  proper  conveyances,  and  take  the  proper  w»curi- 
orsnant  to  the  sale;  and  also  directing  concerning  the  ap- 
ion  of  the   proceeds  of  the  sale.    Such  a  final  judgment  is 

-Dg  and    conclnf*ive  npon  the  same  persons*   upon   whom  a 
jndgment    for  partition  is  made  binding  and  conclusivo  by 

m  1557  of  this  act;  and  it  effectually  bars  each  of  those  per- 
who  ia  not  a  purchaser  at  the  sale,  from  all  right,  title  and 
t%t  in  the  property  sold. 
II  m.  61a   and  61b,  am'd.    See  {  1557,  onte. 

578.    [Am'ily     1888.]    Id.|    effect    thereqf    «i»on    incnm- 


ph  a  fin*-!  jad^rment  is  also  a  bar  a4!rain»t  each  person,  not  a 
r.  who  hns,  at  the  time  when  it  is  rendered,  a  general  lien 
idgment  or  decree  on  the  undirxded  shai-e  or  interest  of  a 
r,  if  notice  ^vas  given  to  appear  before  the  referee,  and  make 
of  liens,  as  prescril^ed  in  section  15<I2  of  this  act,  and  also 
It  each  person  made  a  party,  who  then  has  a  specific  Hen 
ly  such  undivided  share  or  intereet;  Iwjt  a  person  having 
ich  specific  lien  appearing  of  r'^cord  at  the  time  of  the  filing 
notice  of  the  iiendency  of  the  action,  who  is  not  made  a 
►,  is  not  aflfected  by  such  judgment. 
iieib;   L..   1830.  cb.  320.   i  45.    See  $$  1561  and  1562,   ante. 

final  jndRnoent,  €onfi»-ming  a  sale,  is  rendered,  the  costs 

party  to  the  action,  sad  the  expenses  of  the  sale,  indnd* 

ftiie  officer's  fcHW,  mnst  be  deducted  from  tho  proceeds  of  the 

Mud  each  party's  costs  aaust  be  paid  to  his  attorney.    But  the 

may,  in  its  discretion,  direct  that  the  costs  and  cxponsos  of 

_trial,  reference,  or  other  proceeding  in  the  action.  Yn^  paid  out 

siiare  of  any  party  in  the  proceeds,  or  rany  n^nder  judgment 

It  any  party  tierefor.    Wbere  a  proportion  of  the  proceeds 

be  paid  to,  or  invested  for  the  benefit  of  any  .person,  as  pre- 

in  any  provision  of  this  article,  theftraount  thereof  must 

termined  hy  the  residue  of  the  entire  procoeds,  remaining  af- 

dednctiagr  the  costs  and  eiipenses  cbnrjireable  against  them. 

H  62  and   72.    atn'd'. 

[18811.  Dl«trI1»iitlon  of  proo^^||H. 

»  proceeds  of  a  sale,  after  deducting  therefrom  the  costs  and 
char^eahlc  against  them,  must  be  awarded  to  the  par- 
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ties  whose  rights  and  interests  have  been  sold,  in  prop 
thereto.  The  sum  chargeable  upon  any  share,  to  8ati2»i3'  i 
thereon,  must  be  paid  to  the  creditor,  or  retained,  subject  I 
order  of  the  court;  and  the  remainder,  except  as  other  wist 
scribed  in  this  article,  must  be  paid,  by  the  officer  makin 
sale,  to  the  party  owning  the  share,  or  his  legal  represents 
or  into  court  for  his  use. 

5  R.  8.  896, 1  68. 

I  1681.   [Am'd,   1892,  1897.]     Shares   of  infanta. 

Where  a  party  entitled  to  receive  a  portion  of  the  proco 
an  infant,  the  court  may  direct  it  to  be  invested  in  perm 
securities  in  the  name  and  for  the  benefit  of  the  infant,  or  H 
direct  it  to  be  paid  over  to  the  general  guardian  of  the  aaid  J 
when  the  guardian  shall  have  executed  to  such  infant  a 
with  two  sureties  which  shall  be  approved  by  the  court;  < 
any  of  the  moneys  arising  from  the  pioceeds  of  such  bale 
have  been  paid  to  the  county  treasurer,  and  on  due  proof  that 
money  has  remained  uninvested  in  permanent  securities  fo 
space  of  three  months,  may  direct  the  same  to  be  paid  t 
general  guardian  of  such  infant  upon  his  giving  an  underts 
in  an  amount  and  with  securities  satisfactory  to  the  cout 
the  faithful  execution  of  his  trust.  In  the  case  of  an  u 
residing  without  the  state,  and  having  in  the  state  or  co4 
where  he  or  she  resides  a  general  guardian  or  person  dal] 
pointed  under  the  laws  of  such  state  or  country,  to  the  co 
and  entitled,  by  the  laws  of  such  state  or  country,  to  the  cU 
of  the  money  of  such  infant,  the  court,  upon  satisfactory  j 
of  such  facts  and  of  the  sufficiency  of  the  bond  or  security  j 
by  such  general  guardian  or  person  in  such  state  or  count] 
the  certificate  of  a  judge  of  a  court  of  record  of  such  sta; 
country,  or  otherwise,  may  direct  that  the  portion  of  such  ii 
arising  upon  such  sale  shall  be  paid  oyer  to  sudi  general  i;uai 
or  person. 

L.  lB93,oh.  55B;  L.  18IT,oh.6(B.    In  effect  Sept.  1, 1807 


I  1682.  [Am*d,  1898.]     M.|  of  onknown  nad  abaeat  owl 

Where  a  person  has  been  made  a  defendant  as  an  unia 
person,  or  where  the  name  of  a  defendant  is  unknown,  or  n 
the  summons  has  been  served  upon  a  defendant  without  the  i 
or  by  publication,  and  he  has  not  appeared  in  the  aeti<Mi, 
court  must  direct  his  portion  to  be  invested  in  permanent  i 
rities,  at  interest,  for  his  benefit,  until  claimed  by  him  oi 
legal  representatives,  but  after  the  lapse  of  twenty-fi^e  yeari ) 
the  time  of  the  paynupnt  into  court,  or  to  the  treaanrer 
county,  of  any  portion  of  the  proceeds  of  Ae  sale  of  r*al  pi 
for  unknown  heirs,  heretofore  or  hereafter  to  be  made 
action  of  partition,  without  any  claim  therefor  bavinr 
by  any  person  entitled  thereto,  and  upon  there  bein^  mfn 
presented  to  the  court,  at  a  special  term  thereof,  proof,  h 
tion  or  otherwise,  ahowing  to  the  satisfaction  of  the  com^ 
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|iii7  for  iuch  unknown  heirs,  or  their  repreaentatiTea,  ha* 
•de  uul  that  they  cannot  be  i^ound,  and  that  no  daim  has 
Mie  for  inch  portion  of  said  proceecs  by  any  person  entitled 
» itrocefNiings  shall  thereupon  be  taken  in  said  court,  and 
ittigatioii  had  therein  as  to  the  heirship,  death  or  where- 
of sach  unknown  heirs  or  tfieir  representatives,  and  as  to 
Hni  heirs  of  the  ancestor  of  such  unknown  heirs,  the  next 
Kpresentatives  and  distributees  of  such  known  heirs,  and 
ft  penoDS  interested  in  such  proceeds,  and  their  respective 
^therein,  and  the  said  court  shall,  by  an  order  made  in 
direct  that  a  notice  entitled  in  the  action  aud  signed  by 
tioner,  or  his  attorney,  and  directed  to  such  unknown 
*leir  representatives,  and  to  known  heirs,  their  next  of 
^Dtatives  or  distributees,  and  all  persons  interested  in 
is,  be  served  upon  them  by  the  publication  thereof, 
to  be  published  once  in  ea(*h  week  for  six  successive 
a  newspaper  published  in  the  county  where  the  action 
rht,  and  in  such  other  newspapers,  us  the  court  may 
rinit  and  requiring:  such  unknown  heirs,  or  their  repre- 
and  all  known  heirs,  their  next  of  kin,  or  repre- 
and  all  persons  interested  in  such  proceeds,  and  each 
^be  and  appear  in  said  court  at  a  special  term  thereof, 
pand  place  to  be  specified  in  said  order  and  notice,  and 
[mr  weeks  from  the  date  of  the  first  publication  of  such 
then  and  there  establish  their  heirship  and  identity, 
interest,  and  submit  any  proof,  as  to  such  unknown 
their  representatives,  and  the  known  heirs,  their  next 
(ttprwentatives  or  distributees,  and  nil  persons  inter- 
"  thtir  interest  in  such  proceeds,  they  may  desire,  and 
of  their  default  in  so  doin^,  that  the  said  proceeds 
ribnted  and  paid  over  to  the  known  heirs  of  the  an- 
whom  Furh  unknown  heirs  derived  title  thereto,  and 
Irs.  next  of  kin,  representatives,  distributees  and  as- 
thnt  they  and  each  of  them  shall  thereafter  be  forever 
«nd  from  all  and  over>*  cause  or  causes  of  action  for 
lii,  or  on  account  thereof,  or  Krowin^  out  of  the  dis- 
theroof.  and  of  and  from  nil  rijcht,  title,  claim  and 
and  to  such  proceeds,  and  shall  bo  deemed  to  have 
'  all  riifht,  claim  and  interest  in  and  to  such  proceeds, 
mast  contain  a  direction  that  a  copy  of  the  notice 
Jmred  on  each  of  the  persons  named  in  the  order,  if 
itate.  in  the  manner  prescribed  for  the  service  of  a 
w  a  defendant  in  an  action  in  the  supreme  court,  at 
»ty  days  before  the  time  specified  in  the  notice.  The 
^  nf  mich  notice,  as  required  by  said  order,  is  hereby 
shall  be  deemed  and  taken  for  all  purposes  to  be  due 
te  service  upon  each  and  every  of  such  unknown  heirs 
""^sentatives.  and  the  known  heirs,  their  next  of  kin, 
Natives,  and  all  persons  interested  in  such  proceeds, 
ice  of  the  proceeding  to  distribute  and  pay  out  such 
tod  shall  be  conclusive  nnon  each  and  all  of  them, 
joch  personal  service  mav  be  made  by  the  affidavit  of 
ttakinsr  the  same,  and  proof  of  the  pnhlicatlon  of 
may  be  made  by  a f^ davit  of  the  publisher  of  suck 
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iiuper  or  papoiu.     At  Uio  time  una  piuee  bpecined  iu  the 
oiuer  auu  liuiice,  such  unknown  heus  or  iuair  representat 
una  all  known  Iieirs,  their  next  oi!  Kin,  leprebeniauves  or 
tnbutees,  aevisees,  and  all  persons  lutereBieu  lu  sucti  pi 
shall  appear  in  court,  in  person  or  by  uccorney,  ana  niaike 
estabhsnin^  their  heirship  and  iaentiiy,  Kiusnip  and  intei 
such  proceeas,  and  upon  proof  bemi;  maue  to  me  satisfact 
the  court  of  the  heirship  and  idenuty  of  the  uuknown  hci 
proceeding  for  distribution  shall  be  dismissed.     And  if  sac 
Known  hBirs  or  their  representatives,  do  not  so  appear  in  coi 
the  time  and  i>lace  specihed  in  such  notice  and  oiaer,  to  esti 
their  heirship  and  iaentity,  kinship  or  interest,  they  and 
them,  and  every  person  claiming  under  or  throu^ii   them, 
thereaiter  be  forever  barred  of  and  from  all  and  every  cat 
causes  of  action  for  such  proceeds,  or  on  account  thereof,  •/ 
ing  out  of  the  distribution  of  such  proceeds,  and  of  and 
right,  title,  claim  and  interest  in  and  to  such  proceeds,  and] 
he  deemed  to  have  surrendered  all  right,  claim  and  intf 
and  to  such  proceeds.    And  upon  proofs  being  made  of  sut 
licatiou,  and  showing  to  the  satisfaction  of  the  court  that- 
unknown  heirs  or  their  representatives  can  not  be  found, 
dead,  the  said  court  shall  have  power  to  decree  accordingljr^ 
to  decree  that  the  share  or  interest  of  such  unknown 
such  real  property  was  vested,  at  the  time  of  such  sale« 
known  heirs  of  the  ancestor  from  whom  such  unknotvn  heii 
rivod    title  thereto,   and   to  decree  that  the   unclaimed 
of  such  proceeds  was  vested  nt  the  time  of  such  pajinent  ii 
known  heirs,  and  that  such  heirs,  their  heirs,  next  of  kin* 
sentatives,  distributees,  devisees  and  assigns,  are  entitled  tl 
and  the  said  court  shall  make  an  order  in  such  action,  dii 
the  payment  to  them,  or  their  assigns,  of  the  respective 
or  portions  of,  or  interest  in  such  proceeds   to   which 
entitled:  and  which  order  shall  he  entered  in  the    office 
clerk  of  the  county  where  the  original  action  was   hrotti 
after  having  been  bo   entered   for  three  months,    shall  he< 
elusive  evidence  of  the  regularity  of  the  proceedings  upon 
it  is  based,  and  of  all  the  facts  set  forth  therein:  and,  upon 
upon  the    county  treasurer  a  certified    copy  of    such   orders 
treasurer  shall  so  pay  over  and  distribute  such  proceeds,  af 
ducting   his    lawful    commissions,    and    shall     thereupon   bfcl 
empt  from  all  liability  on  account  thereof:  and  if  any  sndij 
ceeds  shall  have  been  paid  over  by  any  county  treasurer 
treasurer  of  tbo  state  of  New  York,  under  the  provisions 
tion  seven  hundred  and  fifty-three  of  this  act,  due  notice  <ifi 
applications  and  prncoedings  shall  he  given  to  th**  #v>nip1 
the  state  of  New  York,  and  the  said  nroceeds  shall  Ir^e  pal 
hv  the  treasurer  of  the  state  of  New  York,  as  provided  hy^ 
tions  seven  hundred  and  fifty-one  and  seven  hnndred  snd 
three  of  this  aot.  nr^r'  nnon  such  payment  he  shall  thei 
exempt  from  all  liability  on  account  thereof. 
L.  1893,  ch.  908. 
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i  1S88,  Id.)  of  tenmnts  of  particular  estates* 

'Where  a  portion  of  the  proceeds  representing  an  nndWided 
tare  or  iuteiebt,  is  invested  for  the  benefit  of  a  tenant  for  life, 
t  for  years,  or  of  a  widow,  as  prescribed  in  the  foregoing  pro- 
■008  of  this  article,  the  court  must  cause  it  to  be  invested  in 
manent  securities,  at  interest,  and  the  interest  to  be  paid, 
Mn  time  to  time  as  it  accrues,  to  the  person  for  whose  benefit 
la  invested,  while  his  or  her  right  continues. 
k.8.3»j«^un'd.    See  f  lSfl9,  ante. 


1SH4.  Goart  may  reqalre  secvrlt^'  to  refund. 

court  may,  in  its  discretion,  require  any  person,  before  he 
iTes  his  i>ortion  of  the  proceeds  of  the  sale,  to  give  such  se- 
as it  directs,  to  the  people,  or  to  such  parties  or  other  per- 
as  it  prescribes,  to  refund  the  same,  or  a  portion  thereof, 
interest,  if  it  thereafter  appears  that  he  was  not  entitled 
to. 

aff,aBi*d. 


1B86,  Seeurlty  to  be  taken  In  name  of  county  treasurer. 

Mcurity  taken  under  any  provision  of  this  article,  except 
otherwise  specially  prescribed  therein,  must  be  taken  in  the 
and  official  title  of  the  county  treasurer  of  the  county  in 
the  property  sold  is  situated.     He.  and  his  successors  in 

,  mnjit  hold  the  same  for  the  use  and  benefit  of  the  persons 
ed,  subject  to  the  order 'Of  the  court. 

l«,aBi>dl>7L.1846.eli.  S7r,fl(4B(}m.508).   See  1 749,  ante. 
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1  1686.  AetloBi  therevyon. 

>  Tbe  court  may  in  ito  discretion,  and  upon  such  terms  and  coi 
tions  as  justice  requires,  make  an  order,  allowing  a  person  intt 
ested  in  a  security  specified  in  the  last  section,  to  maintaiu  ' 
action  thereupon  in  the  name  of  the  county  treasurer. 

2  B.  S.  326,  9  71.  am'd.    See  M  746-764,  ante. 

i  1687.  Compeusatlon  to  equalise  i^rtition. 

Where  it  appears  that  partition  cannot  be  made  equal  betwi 
the  parties,  according  to  their  respective  rights,  without  preju(* 
to  the  rights  or  interests  of  some  of  them,  the  final  judgm 
may  award  compensation  to  be  made  by  one  party  to  another 
equality  of  partition.    But  compensation  cannot  be  so  awar 
against  a  party  who  is  unknown,  or  whose  name  is  imknf 
Nor  can  it  be  awarded  against  an  infant,  unless  it  appears,  . 
he  has  personal  property  sufficient  to  pay  it,  and  that  his 
terests  will  be  promoted  thereby. 

1  1688.  Proceedings  on  deatli  of  parties. 

If,  upon  the  death  of  one  of  two  or  more  plaintiffs,  or  oiifr^ 
two  or  more  defendants,  in  an  action  for  partition,  the  intf 
of  the  decedent  in  the  property  passed  to  a  person,  not  a 
to  the  action,  the  latter  may  be  made  defendant  by  the  order^ 
the  court;  and  a  supplemental  summons  may  be  issued,  to  ' 
him  in  accordingly. 

2  R.  8.  887.  H  0  and  7  (2  Edm.  402,  408). 

i  1S89.  Rents,  etc^  nuiy  be  adjusted* 

Nothing  contained  in  this  article  prevents  the  court  from 
justing,  in  the  interlocutory  or  final  judgment,  or  otherwise, 
the  case  requires,  the  rights  of  one  or  more  of  the  partie%j 
against  any  other  party  or  parties,  by  reason  of  the  receip^l 
the  latter,  of  more  than  his  or  their  proper  proportion  of  the 
or  profits  of  a  share,  or  part  of  a  snare. 

1  1690.  [Am'd,     18»6y     1»06.]    Partition     by     «iiAr>diaa 
infant,  committee  of  InnatlCy  etc. 

Where  an   infant,   idiot,   lunatic,  or  habitual  drunkard,  h< 
real  property,  in  joint  tenancy  or  in  common,  the  general  gi 
ian   of   the    infant,    or  the    committee   of   the   idiot,    lunatic* 
habitual  drunkard,   may   apply   to   the  supreme  court   or  to 
county  court  of  the  county,,  wherein  the  real  property  is  siti 
for  authority  to  agree  to  a  partition  of  the  real  properly.     W 
such  application  affects  the  interests  of  an  incompetent  pel 
who  has  been  committed  to  a  state  institution,  and  is  an  inmi 
thereof,  notice  of  such  application  must  be  given  to  the  supei 
tendent,    acting   superinteudent,    or    state   officer    having    s] 
jurisdiction   over   the  institution   where   the  incompetent 
is  confined. 

2  R.  S.  3R0,  331,  §§  86  and  89  (2  Edm.  841);  L.  1906,  ch.  434.  In  dM 
Sept.  1,  1906. 

§  1691.  Contents  of  petition. 

Such  an  application  must  be  by  a  petition,  which  must  desafl 
the  real  property  proposed  and  to  be  partitioned;  must  state  dj 
rights  and  interests  of  the  several  owners  thereof;  must  sped^ 
the  particular  partition  proposed  to  be  made;  and  must  be  rvr"^ 
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if  affidavit.    The  Court  may  order  notice  of  the  application  to  be 
l^eD  to  such  persons  as  it  thinks  proper. 
|M-.  i  87. 

I  1592.  [Au'd,    18M<I.]    Court   may    authorlBe   partition. 

If,  after  due  inquiry  into  the  merits  of  the  application,  by  a 

"'erence  or   otherwise,    the   court    is    of   the   opinion    that   the 

erests  of   the 'infant,    or   of    the    idiot,    lunatic,    or    habitual 

kard  will  be  promoted  by  the  partition,   it  may   make  an 

r  authorizing   the  petitioner  to  agree  to  the  partition  pro- 

d,  and  in  the  name  of  the  infant,  or  of  the  idiot,  lunatic,  or 

itual  drunkard,  to  execute  releases  of  his  right  and  mterest 

d  to  that  part  of  the  property  which  falls  to  the  shares  of 

other  joint-tenants  or  tenants  in  common.     The  court  may, 

discretion,    for  the   furtherance  of  the  interests   of  said 

idiot,   lunatic,  or  habitual   drunkard,   direct   partition  -  to 

»  made  as  to  set  off  to  him  or  them  his  or  their  share  in 

^  on  with  any  of  the  other  owners,  provided  the  consent  in 

iting  thereto  of  such  owners  shall  be  first  obtained. 

H  8.  330,  381,  iS  87  and  90;  U  1886,  ch.  206. 

1583.  Effect  of  releases. 

Beleases  so  executed  hare  the  same  validity  and  effect,  as 
they  were  executed  by  the  person  in  whose  behalf  they  are 
Pcnted.  and  as  if  the  infant  was  of  full  age,  or  the  idiot, 
tttio,  or  habitual  drunkard  was  of  sound  mind,  and  competent 
inanage  his  affairs. 
i,  H  88a  and  9i,  am'd. 

1S94.  \¥hen  tU^  State  Is  iatercsted. 

Tie  people  of  the  State  may  be  made  a  party  defendant  to 
wtioD  for  the  partition  of  real  property,  in  the  same  manner 
a  private  person.  In  such  a  case,  the  summons  must .  be 
tpd  upon  the  attorney  general,  who  must  appear  in  behalf 
the  people. 
fl  92  and  98.    am'd. 

1S05.  Bxempllfled  copy  of  Jadffment  ma>*  be  recorded. 

exemplified    copy    of    the    judgment-roll,    or    of    the    final 
«*nt.  in  an   action  for  partition,   may   be  recorded,   in  the 
for   recording  deeds,    in   each   county   in   which   any   real 
y  affected  thereby  is  situated. 
b.  ISW.  ch.  182,   9  2  (4  Edm.   438). 
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article:  third. 

Action  for  dower. 

0«e.  1M6.  Umltttioo  of  action  for  dower. 

1507.  Againit  whom  action  to  be   broofbt. 
IMS.  Who  may  be  joined  ae  defendanta. 

1609.  Id.;  where  defendanta  claim  In  aereralty. 

1600.  Damagee  may  be  recoTered;  how  estimated. 

1601.  Id.;  In  action  againat  alienee  of  boaband. 

1602.  Id.;  where  eeyeral  parcels,  etc. 
1608.  Id.;  againat  belra,  etc..  aliening  land. 

1604.  Action  barred  by  assignment  of  dower.  i 

1600.  ColluslTe  recovery  not  to  prejudice  Infant.  ^ 

1606.  Complaint. 

1607.  Interlocutory  jodgment  for  admeasurement. 

1608.  Oath  of  commissioners,  etc.;  remoTsi;  filling  Yacancy. 
1600.  Dower,  how  admlnlatered. 

1610.  Report  thereupon. 

1611.  Setting  aside  report. 

1612.  Fees  and  expenses. 
1618.  Final  Judgment. 

1614.  Plaintiff  may  recover  sum  awarded;  court  may  modify  |iidg:me8t  . 

1615.  Junior  incumbrancers;   not  affected  by  admeasurement.  i 

1616.  Appeal  not  to  stay  execution,  if  undertaking  ia  given.  i 

1617.  Plaintiff  may  consent  to  receive  a  groat  ram.  \ 

1618.  Defendant  may  consent  to  pay  It;  proceedings  thercfopoo  > 

1619.  Interlocutory  judgment  for  sale.  ' 

1620.  Id.;  directing  a  part  to  be  laid  off. 

1621.  Liens  to  be  ascertained. 
1682.  Id.;  payment  of;  or  sale  subject  to. 
1628.  Report  of  sale. 

1624.  Final  judgment  thereon. 

1625.  Certain  provisions  of  article  second  made  applleabla, 

f  1686.  [Am'd,  1882.]    Llmltsitloa  of  aoUoa  for  «low 

An  action  for  dower  must  be  commenced  by  a  widow, 
twenty  years  after  the  death  of  her  husband;  but  If  she  is^ 
the  time  of  his  death,  either: 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or  I 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  em 
Tiction  of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  limi 
by  this  section.    And  if  at  any  time,  before  such  claim  of  do 
has  become  barred  by  the  above  lapse  of  twenty  years,  the  o 
or  owners  of  the  lands  subject  to  such  dower,  being  in 
shall  have  recognized  such  claim  of  dower  by  any  statej 
contained  in  a  writing  under  seal,  subscribed  and  acknowled 
in  the  manner  entitling  a  deed  of  real  estate  to  be  recorded, 
if  by  any  judgment  or  decree  of  a  court  of  record  within 
same  time  and  concerning  the  lands  in  question,  wherein 
owner  or  owners  were  parties,  such  right  of  dower  shall  ha' 
been   distinctly   recognized    as   a   subsisting   claim   against 
lands,  the  time  after  the  death  of  her  husband,  and  preri 
to   such   acknowledgment   in    writifeig    or   such   recognitioa 
judgment  or  decree,  is  not  a  part  of  the  time  limited  by  thll( 
section. 

1  R.  8.  742.  I  18  a  I^m.  693). 

I  1507.  Avainat  Trbom  action  to  be  brovirlit* 

Where  the  property,  in  which  dower  is  claimed.  Is  a 
occupied,  the  occupant  thereof  must  be  made  defendant  in 
action.    Where  it  is  not  so  occupied,  the  action  must  be  b] 
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90ine  perfion  exercisirsr  acts  of  ownership  thereupoD,  or 
iius  Uile  liiereto,  or  au  iiiLcrcst  tuerein,  at  ibe  time  of  tlie 
lencemeat  of  the  actiou. 

S  15Q2.  ante. 
|50S.  W1&0  nuiT  be  Joined  an  dofendantii. 

either  of  the  coses  speciUeel  iu  the  last  section,  any  other 
>ii,  daimias  title  to.  or  the  rip^ht  to  the  possession  of,  tlie 
Ipropcrtj  ia  which  uowcv  iS  claimed,  may  be  joined  ai$  ae* 
int  ill  tlie  action. 
in  452,  1503,  ante. 

Id.;  -wrliere  defcndantH  claim  in  severalty. 

|aa  action    to    rccoTcr  dower,  iu  a  distinct    parcel  of    real 

of  which  the  plaintifl's  husband  died  seized,  or  in  all 

il  property   which  he  aliened  by  one  conveyance,  all  the 

in  possossiou  of,  or  cUiiuiing  title  to,   the  property,  or 

I  part    thereof,   mny    be    made    defendants,    although    they 

or  daim  title  to  different  portions  thereof  In  severalty. 

).  DantAfireM  tnay  be  recovered!  how  estimated. 

kere  a    widow    recovers,   in   an   action    therefor,    dower   in 

r,  of  which  her  husband  died  seized,  she  may  also  recover, 

same  action,  damages  for  withholding  her  dower,  to  the 

It  of  one- third  of  the  annual  value  of  the  mesne  profits  of 

roperty,  with  interest;  to  be  computed,  where  the  action  is 

the    heir,    from   her   husband's   death,    or,    where   it   Is 

any   other  person,   from   the  time  when  she  demanded 

lower  of  the  dofpudant;  and  in  each  case,  to  the  time  of 

or  application  for  judgment,  as  the  case  may  be;  but 

cceedingr  six  years  in  the  whole.     The  damages  shall  not 

any  thing  for  the  nse  of  permanent  improvements,  made 

le  death  of  the  husband. 

F8.  742,  H  ID.  20  and  21  (1  Edm.  004). 

^1.  Id.  I  tn  netlon  aenluat  alienee  of  bnaband. 

a  widow  recovers  dower,  in  a  case  not  specified  in  the 

!tion,  she  may  also  recover,  in  the  same  action,  damages 

^thholding:  her  dower,  to  bo  computed  from  the  commence- 

>f  the  action;  but  they  shall  not  include  any  thing  for  the 

permanent  improvements,   made  since  the  property   wns 

by  her  husband.     In  nil  other  respects,  the  same  must 

ipntpd  as  prescribed  in  the  last  section. 

Ifl.l  -vrbere  several  parceln,  etc. 

le  last  two  sections  do  not  authorize  the  rocovory,  against  a 
hndant  who  is  joined  with  others,  of  damnges  for 'with holding 
irer,  in  any  portion  of  the  property  not  occupied  or  claimed 
him. 

»  H  1506  and  1600,  ante. 

IINML  Id.  9  mrainst  betrs,  etCt  aliening  land. 

^ere  a  widow  recovers  dower  in  real  property  aliened  by 
»  heir  of  her  husband,  she  may  recover,  in  a  separate  action 
linst  him,  her  damages  for  withholding  her  dower,  from  the 
le  of  the  death  of  her  husband  to  the  time  of  the  alienation, 
exceedini:  six  yenrs  in  the  whole.  The  sura  reeoverod  from 
I  most  be  deducted  from  the  sum.  which  she  would  otherwise 
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be  entitled  to  recover  from  the  grantee;  and  any  sum  pp<»t< 
as  damages  from  the  grantee,  must  be  deducted  from  tiie 
which  she  would  otherwise  be  entitled  to  recover  Ironi  tiie 

1  B.  S.  743,   I  22  (1  Edm.  694). 

S  1604.  Action  barred  by  asslgrnment  of  «lo'vrer« 

The  acceptance,  by  a  widow,  of  an  assignment  of  dowec*] 
satisfaction  of  her  claim  upon  the  property  in  question, 
action  for  dower,  and  may  be  pleaded  by  any  defendant. 

Id.,   f  28. 

1  1005.  CollaniTe  recovery  not  to  prejndice  Infnnt. 

Where  a  widow,  not  having  a  right  to  dower,  recovers 
against  an  infant,  by  the  default  or  collusion  of  his 
the  infant  shall  not  be  prejudiced  thereby;  but  when  he 
of    full  ago,  he  may  bring  an  action  of    ejectment  against | 
widow,  to  recover  the  property  so  wrongfully  awarded  for  d< 
*vitli  damages  from  the  time  when  she  entered  into 
although  that  is  more  than  six  years  before  the  commeDt 
of  the  action. 

Id..   S  24,  am'd. 

§  1000.  Complaint.  { 

The  complaint,  in  an  action  for  dower,  must  d«icrihe  ll 
property,  as  proscribed  in  section  1511  of  this  act;  and  mutit.^ 
forth  the  name  of  the  plaintiff's  husband.  ** 

2  R.  S.  304,  I  10  (2  Edm.  313),  am'd.    Sco  |  1499,  ante. 

§  1O07.  Interlocutory  Jndfftuent  for  adnneaanrememt. 

If  the  defendant  makes  default  in  appearing  or  pleadii  _ 
If  the  right  of    the    plaintiff    to  dower  is  not  disputed     by 
answer;  or  if  it  api)ear8,  by  the  verdict,  report,  or  decision 
a  trial,  that  the  plaintiff  is  entitled  to  dower  in  the  real  pi 
described  in  the  complaint,  an  interlocutory  judgment  m\ 
rendered;  which,  except  as  otherwiso  prescribed  in  this   ai 
must  direct  that  the  plaintiff's  dower  in  the  property,  pai 
fnrly  describing  it,   be  admeasured   by  a  referee,   designati 
the  judgment,  or  by  three  reputable  and  disinterested  freebok 
designated  therein,  as  commissioners  for  that  purpose. 

BaRcd  on  2  R.  S.  811.  ft  .'vS;  Id.  449  (2  Bdm.  320.  611). 

{    1008.  Oatb    of     cominiMslonersy     etc.;     rcmo-vnl;     ill] 
vacancy. 

Each  of  the  commissioners,  or  the  referee,  ns  the  case  reqi 
must,  before  entering  upon  the  execution  of  his  duties, 
and  take  au  oath,  before  an  officer  specified  in  section  842  of 
act,  to  the  effect,  that  he  will  faithfully,  honestly  and  impai 
discharge  the  trust  reposed  in  him.  The  oath  must  be  filed 
the  clerk,  before  a  commisRioner  or  a  referee  enters  uxmn 
execution  of  his  duties.  The  court  may,  at  any  time,  rero< 
the  referee,  or  either  of  the  commissioners.  If  either  of  thi 
dies,  resigns,  or  neglects  or  refuses  to  serve,  or  is  remoTed.  ^ 
court  may,  from  time  to  time,  appoint  another  person  in  I 
place. 

2  K.  8.  4RJ).  HI  11  nnd  12  (2  Kdm.  512),  nm'd.    See  §  15B0,  ante. 

{  100f>.  Denver,  bow  admeasnred. 

The  referee  or  llie  commissioners  must  execute  their  dutie* 

the  following  manner: 
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1.  They  must,  if  it  is  practicable,  and,  in  their  opinion,  for 

ee  beet  interests  of  all  the  parties  concerned,  nd measure  and 
y  off,  as  speedily  as  possible,  as  the  dower  of  the  plaintiff,  a 
iistinct  parcel,  constitnting  the  one-third  part  of  the  real  property 
Df  irbicn  dower  is  to  le  admeasured,  designatinj?  the  part  so  laid 
Iff  bj  poets,  stones,  or  other  permanent  monuments. 

2.  In  making   the   admeasurement,  they   must  take  into   con- 

eration   any   pernmnent    improvements,    made    upon    the   real 

iperty,  after  the  death  of  the  plaintiff's  husband,  or  after  the 

nation  thereof  by  him;  and,  if  practicable,  those  improTements 

t  be  awarded  within  the  part  not  laid  off  to  the  plaintiff;  or, 

it  is  not  practicable  so  to  award  them,  a  deduction  must  be 
from  the  part  laid  off  to  the  plaintiff,  proportionate  to  the 
fit  which  she  will  derive  from  so  much  of  those  improve^ 
ts,  as  is  included  in  the  part  laid  off  to  her. 
If  it  is  not  practicable,  or  if,  in  the  opinion  of  the  referee 
CErmmissioners,  it  is  not  for  the  best  interests  of  all  the  parties 
med,  to  admeasure  and  lay  off  to  the  plaintiff  a  distinct 
1  of  the  property,  as  prescribed  in  the  foregoing  subdivisions 
Ibis  section,  they  must  report  that  fact  to  the  court. 
4.  They  may  employ  a  surveyor,  with  the  necessary,  assistants, 
f-id  in  the  admeasurement. 
I  fi.  S.  489,  f  13.  M  am*d  by  L.  1869.  cb.  433.  |  1. 

lOlO.  Report  thereupon. 

[All  the  commissioners  must  meet  together  In  the  performance 

any  of  their  duties;  but  the  acts  of  a  majority  so  mot  nre 

The  referee,  or  the  commissioners,  or  a  majority  of  them, 

make  a  full  report  of  their  proceedings,  specifying  therein 

manner  in  which  they  have  discharged  their  trust,  with  the 

»  of  their  charges,  and  a  particular  description  of  the  portion 

isared  and  laid  off  to  the  plaintiff;  or,  if  they  report  that 

^ii  not  practicable,  or,  in  their  opinion,  it  is  not  for  the  best 

jts  of  all  the  parties  concerned,  to  admeasure  and  lay  off  a 

let  parcel  of  the  property,  of  which  dower  is  to  be  adraoas- 

they  must  state  the  reasons  for  that  opinion,  and  nil  the 

relating  thereto.       The  report   must   bo  acknowledged   or 

^red,  and  certified,  in  like  manner  ns  a  deed  to  be  recorded, 

~  must  be  filed  in  the  office  of  the  clerk. 

i  13.  am'd  by  L.  1860,  cb.  433,  §  2. 

1611.   Settlnv  aside  report. 

7pon   the   application   of  any  party   to  the  action,    and   upon 

cause  showp,  the  court  may  set  aside  the  report,  and,  if 

isary,   may   appoint  new   commissioners,   or  a  new   referee, 

must   proceed,  as  prescribed  in  this  title,   with  respect  to 

first  appointed. 

f  16.  am'd. 

i 

{  lillS.  F*eeB  and  expenaen. 

The  fees  and  expenses  of  the  commissioners,  or  of  the  referee, 
ichiding  the  expense  of  a  survey,  when  it  is  mado.  must  be  taxed 
Uder  the  direction  of  the  court;  and  the  amount  thereof  must 
»  paid  by  the  plaintiff,  and  allowed  to  her,  upon  the  taxation 
I  ner  costs. 

Isbsdtirtcd  for  Id..  I  25.    See  6  1E55.  ante. 
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S  1613.  Final  Jndif inent. 

Upon  the  report  being  confirmed  by  the  court,  final  jnd^mo 
must  be  rendered.  If  the  referee  or  commisBioners  have  admea 
ured  and  laid  off  to  the  plaintiff  a  distinct  parcel  of  the  propert 
the  judgment  must  award  to  her,  during  her  natural  life,  the  pc 
aession  of  that  parcel,  describing  it,  subject  to  the  payment 
all  taxes,  assessments,  and  other  charges,  accruing  thereup( 
after  she  takes  possession.  If  the  referee  or  the  commissione 
report,  that  it  is  not  practicable,  or  that,  in  his  or  their  opinid 
it  is  not  for  the  best  interests  of  all  the  parties  concerned,  so 
admeasure  and  lay  off  a  distinct  parcel  of  the  property,  the  fin 
Judgment  must  direct,  that  a  sum,  fixed  by  the  court,  and  8pe< 
fied  therein,  equal  to  one-third  of  the  rental  value  of  the  re 
property,  as  ascertainediby  a  reference  or  otherwise,  be  paid' 
the  plaintiff,  annually  or  oftener,  as  directed  in  the  judgmei 
during  her  natural  life,  for  her  dower  in  the  property;  and  th 
the  sum  so  to  be  paid,  be  and  remain  a  charge  upon  the  proper^ 
during  her  natural  life.  The  final  judgment  may  also  awi 
damages  for  the  withholding  of  dower. 

See  2  R.  8.  480,  I  18,  and  L.  1860,  cb.  483.  S  8  (7  Edm.  449). 

I  1014.  Plaintiff  majr  reeover  aiiiii  amrard^df  court  SM 
modify  Jndgrment. 

The  plaintiff  may,  from  time  to  time,  maintain  an  mctii 
against  the  owner,  or  a  person  who  was  the  owner  of  the  pnt 
erty,  to  recover  any  instalment  of  the  sum,  so  awarded  to  Ij 
for  her  dower,  which  became  due  during  his  ownership,  a| 
remains  unpaid.  Or,  if  an  instalment  remains  due  and  unpaJ 
she  may  maintain  an  action  to  procure  a  sale  of  the  proped 
and  enforce  the  payment  of  the  mstalments,  due  and  to  beoT 
due,  out  of  the  proceeds  of  the  sale.  Such  an  action  mustj 
conducted,  as  if  the  charge  upon  the  real  property  was  a 
gage  to  the  same  effect.  If,  at  any  time,  it  is  made  to  api. 
the  court,  that  the  rental  value  of  the  real  property  has  materij 
increased  or  diminished,  the  court  may,  by  an  order,  to  be 
upon  notice  to  all  the  persons  interested,  modify  the  final  ji 
ment,  by  increasing  or  diminishing  the  sum  tg  be  paid  to 
plaintiff. 

L.   I860,  cb.  433.  {  3. 

§  1616.  Janlor  fncnmbranccrai  not  affeoted  1»ir  admeasad 
ment. 

Where  a  portion  of  the  property  is  admeasured  and  laid  t 
to  the  plaintiff  as  her  dower,  a  lien,  which  is  inferior  to  the  nlai 
tiff's  right  of  dower,  attaches,  during  the  life  of  the  plainti 
to  the  residue,  or  to  the  portion  or  share  of  the  residue  wfcAj 
was  subject  to  it,  as  if  the  portion  laid  off  to  the  plaintiff  U| 
not  been  a  part  of  the  property. 

L.  1870,  cb.  717.  §  2.  nm'd  by  L.  1874,  ch.  258  (0  Edm.  880). 

$  1016.  Appeal  not  to  Mtay  oxectttlon.  If  nndertaklaiT  i 
grlven. 

An  npocal  from  a  final  judgment,  awarding  to  the  plai&d 
posst'ssion  of  the  part  admoaRiirrd  and  laid  off  to  her,  does  Hi 
stay  the  execution  tlioroof,  urilosa  the  court,  or  a  judge  Thrrpj 
grants  np  order  directing  snch  a  stay.  Such  an  order  shall  nl 
be  granted,   if  an  undertaking  is  given  on   the  part  of  the  H 
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ident,  with  one  or  more  eureties,  approved  by  the  court,  or 
dee  thereof,  to  the  effect  that,  if  the  judgment  appealed  from 
>Tersed  or  modified,  and  reBtitution  is  awarded,  sne  will  pnj, 
the  person  entitled  thereto,  the  value  of  the  use  and  occnpa- 
of  the  part  so  admeasured  and  laid  off  to  her/  or  of  the 
»ii,  restitution  of  which  is  awarded,  during  the  time  she 
poflsession  thereof,  by  virtue  of  the  judgment. 

laaa.  cH.  4S3,  S  4  (7  Edm.  tfO).  See  ft  1331,  1303. 

m7.  PlAlmtiff  mar  consent  to  ^eeelve  a  irroaa  Bum. 

an  action  for  dower,  the  plaintiff  may,  at  any  time  before 
JnterlocatoiT  judgment  is  rendered,  by  reason  of  the  defend- 
defaolt   in  appearing  or  pleading,   or,  where  an  issue  of 
IS  joined,  at  any  time  before  the  commencement  of  the  trial, 
ritn  the  clerk,  a  consent  to  accept  a  gross  sum,  in  full  satis- 
and  discharge  of  her  right  of  dower  in  the  real  property 
in  the  complaint.    Such  a  consent  must  be  in  writing, 
adcnowledged  or  proved,  and  certified,  in  like  manner  as  a 
to  be  recorded.    A  copy  thereof,  with  notice  of  the  filing, 
be  serred  upon  each  adverse  party  who  has  appeared,  or 
appears  after  the  filing. 
1870,  ell.  717,  8  1  (7  Bdm.  771).  am*d. 


1618.    Defendant   nuiy    consent   to   par  lt|  proceedlnira 


any  time  after  a  consent  is  filed,  as  prescribed  in  the  last 
in,  and    before  an  interlocutory  judgment  is  rendered,  any 
lant    may   apply  to  the  court,   upon   notice,   for   an  order 
ig  him   leave  to  pay  such  a  gross  sum.    Thereupon  the 
may,  in  its  discretion,  and  upon  such  terms  as  juotice  re- 
asccrtatn  the  value  of  tho  pfaintiff^s  right  of  dower  in  the 
%  by  a  reference  or  otherwise,  and  make  an  order,  direct- 
payment,  by  tho  applicant,  of  the  sum  no  ascertained,  within 
le  fixed  by  the  order,  not  exceeding  sixty  days  after  service 
co^y  thereof;  and  directing  the  execution  by  the  plaintiff 
release  of  her  right  of  dower,  upon  receipt  of  the  money. 
lieDCo  to  the  order  may  be  enforced,  either  by  punishment 
contempt,  or  by  striking  out  the  pleading  of  the  offending 
^  and   rendering  judgment  agninst  him  or  her  or  in  both 


1619.  Interlocntory  Jadflrmcnt  for  sale. 

lere  the  plaintiff's  consent  has  been  filed,  as  prescribed  in 

last  section  but  one,  and  she  is  entitled  to  an  interlocutory 

jwoTtt  io  the  action,  the  court  must,  upon  the  application  of 

ler  party,  ascertain,  by  reference  or  otherwise,  whether  a  dis- 

1  xmrcel  of  the  property  can  be  admeasured  and  lail  off  to 

plaintiff,  as  tenant  in  dower,  without  material  injury  vo  the 

ts  of  the  parties.    If  it  appears  to  the  court,  that  a  distinct 

^l  cannot  be  so  admeasured  and  laid  off,  the  interlocutory 

Igment  must,  except  in  the  case  specified  in  the  next  section, 

that  the  property  be  sold  by  the  sheriff,  or  by  a  referee 

Ignated  therein;  and  that,  upon  the  confirmation  of  the  sale, 

party  to  the  action,  and  every  person  deriving  title  from, 

ragh,  or  under  a  party,  after  the  filing  of  the  judgment-roll, 

of  a  notice  of  the  pendency  of  the  action,  as  prescribed  Io 
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article  ninth  of  this  title,  be  barred  of  .and  from  any  ri^ht,  titli 
or  interest  in  or  to  the  property  sold. 
L.  1870,  ch.  71T,  Sfi  1  and  3,  amd. 

« 

I  1020.  Id.  I  directlnar  a  part  to  be  laid  oft. 

In  a  case  specified  in  section  1617  of  this  pct,  where  the  prQ| 
erty,  or  a  part  thereof ^  consists  of  one  or  more  vacant  or  onia 
proved  lots,  the  plain tifiTs  consent  may  contain  a  stipfulatkm  f 
talie  a  distinct  parcel,  out  of  those  lots,  in  lieu  of  a  gross  ana 
In  that  case,  the  interlocutory  judgment,  instead  of  directing 
sale,  may  direct  if  it  appears  to  be  just  so  to  do,  that  commi 
sioners  be  appointed  to  admeasure  and  lay  off  to  the  plaintiff 
distinct  parcel,  out  of  the  vacant  or  unimproved  lots;  and,  i 
there  is  any  other  property,  that  it  be  sold,  and  a  grosft  sum  % 
paid  to  her  out  of  the  proceeds  thereof,  as  prescribed  in  the  n«| 
three  sections.  The  plaintiff's  title  to  each  distinct  parcel,  m 
measured  and  laid  off  to  her,  as  prescribed  in  this  seotMHOu  4 
that  of  an  estate  of  inheritance  in  fee  simple.  In  adme&sTuia 
and  laying  off  the  same,  the  commissioners  must  consider  qua 
tity  and  quality  relatively,  according  to  the  value  of  the  plaintifl 
right  of  dower  in  the  vacant  or  unimproved  lots,  oat  of  wUa 
the  admeasurement  is  to  be  made:  which  must  be  ascertaini^ 
in  proportion  to  the  value  of  those  lots,  as  prescribed,  in  the  ne$ 
three  sections,  for  fixing  a  gross  sum  to  be  paid  to  her  out  < 
the  proceeds  of  a  sale. 

Id.,  f  6.  ^ 

I  1621.  I«lens  to  be  asoertalaed. 

Before  an  interlocutory  judgment  Is  rendered  t<»  the  sale  « 
the  property,  the  court  must  direct  a  reference  to  ascertaf 
whether  any  person,  not  a  party,  has  a  lien  upon  the  properl' 
or  any  part  thereof.  Except  as  otherwise  expressly  prescribed 
this  article,  the  proceedings  upon  and  subsequent  to  the  r^  '^ 
ence  must  be  the  same,  as  prescribed  in  article  second  of 
title,  where  a  reference  is  made  as  prescribed  in  sectioQ  IS 
of  tnis  act. 

Id.,  I  2,  am*d  by  L.  1874,  cb.  266  (9  Edm.  880). 

I  1022.  Id.)  payment  •! i  or  sale  aabjeet  to* 

Where  the  interlocutory  judgment  directs  a  sale,  if  the  rigl 
of  dower  of  the  plaintiff  is  inferior  to  any  other  lien  upon  t^ 
property,  the  judgment  may,  in  the  discretion  of  the  court,  direc 
that  the  property  be  sold  either  subject  to  the  lien,  or  dischaji^ 
from  the  lien;  and,  in  the  latter  case,  that  the  officer  making  th 
sale  pay  the  amount  of  the  lien,  out  of  the  proceeds  of  the  a»k 

Id.,  f  4. 

S  1028.  Report  of  sale. 

Immediately  after  completing  the  sale,  and  executing  the  propc 
conveyance  to  the  purchaser,  the  officer  making  the  sale  moi 
make  and  file  with  the  clerk  a  report  thereof,  showing  the  nam 
of  the  purchaser,  and  the  purchase-price  paid  by  him,  or»  if  th 
property  was  sold  in  parcels,  the  name  of  each  purdbtaser,  aai 
the  price  and  a  description  of  the  oarcel  sold  to  him;  the  warn 
which  the  officer  has  paid  out  of  the  proceeds  of  the  sale.  pH 
suant  to  the  interlocutory  judgment;  the  purpose  for  whieh  ead 
payment  was  made;  the  amount  and  items  of  his  fees  and  ei 
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eases;  and  the  net  amount  of  the  proceeds,  after  deducting  the 
ajments. 

L.  1870.  cb.  717,  f  5. 

I  1824.  Final  JndsTment  thereon. 

I  Upon  confirming  the  sale,  the  court  must  ascertain,  by  a  refer- 
or  otherwise,  the  rights  and  iuteresis  of  each  of  the  parties 
and  to  the  proceeds  of  the  sale,  and  also  what  gross  sum  of 
ley  is  equal  to  the  value  of  the  plaintiff's  dower  in  the  net 
of  the  sale,  calculated  upon  the  principles  applicable  to 
annnities.    The  court  must  thereupon  render  final  judgment, 
Irming  the  sale,  and  directing  that  the  gross  sum  so  ascer- 
be  paid  to  the  plaintiff,  in  full  satisfaction  of  her  right  of 
rer;  and   that  the  remainder  of  the  proceeds  of  the  sale  be 
mtcd  among  the  persons  entitled  thereto. 

I  S,  am'd. 

UZ5.  CertAia    provisions   of  Article   second    made    ap« 
ible. 

provisions  of  article  second  of  this  title,  relating  to  a  sale 

ie  as  prescribed  in  that  article,  and  to  tae  distribution,  invest- 

t,  and  care  of  the  proceeds,  apply,  as  far  as  they  are  appli- 

to  a  aa!e  made  as  prescribed  in  this  article,  and  to  the 
ribution  of  the  proceeds  of  a  sale,  as  prescribed  is  the  last 
on. 

H  1680-1086.   ante. 


^ 
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article:  FOITRTH. 

Action  toforectoSii  a  mortgage. 

Sec.  1626.  Final  Judgment;  what  to  contain.  .,«,^„h-«»    **. 

1G27.  I'erson  liable  for  mortgage  debt  may  be  mod;*  defendant,  ete. 
1628.  Other  actlona  lor  mortgage  debt,  when  probibltea. 
1829.  Complaint  to  Btate  whether  Buch  action  brought. 
1630.  If  judgment  rendered  therein,  execution  muat  be  retmetL 
1681.  Notice  ot  pendency  of  action  to  be  filed. 
1632.  Effect  of  conyeyance  upon  aale. 

1638.  Diapoaitlon  of  surplus.  ^    ^  ,    , 

1634.  When  complaint  to  be  dismissed  on  payment  of  sam  £ye. 
1636.  Payment  after  Judgment;  when  proceedings  to  be  aiayeit. 
1636.  When  part  only  of  the  property  to  be  sold. 
1687.  When  the  whole  property  may  be  sold. 

S  1G20.  Final  Indsrment)  wlint  to  contain. 

In  an  action  to  foreclose  a  mortgage  upon  real  property,  it 
plaintiff  becomes  entitled  to  final  judgment,  It  must  direct 
sale  of  the  property  mortgaged,  or  of  such  part  thereof  I 
sufficient  to  discharge  the  mortgage  debt,  the  expeiiaes  ol 
sale,  and  the  costs  of  the  action. 

2  R.  S.  191,  5  161  (2  Edm.  199). 


Q    1627.     [Am'd,    1890.]    PeMon    liable    for   nortiTRVe   * 
may  be  made  defendant,  etc. 

1.  Any  person  who  is  liable  to  the  plaintiff  for  the  paymea 
the  debt  secured  by  the  mortgage  may  be  made  a  dofendan 
the  action;  and  if  he  has  appeared  or  has  been  persooally  sQ 
with  the  summons,  the  final  judgment  may  award  paymeiil 
him  of  the  residue  of  the  debt  remaining  unsatisfied,  after  a 
of  the  mortgaged  property,  and  the  application  of  the  proc< 
pursuant  to  the  directions  contained  therein. 

2.  The  people  of  the  state  of  New  York  may  be  made  a  p 

defendant  to  an  action  for  the  foreclosure  of  a  mortga^  on 

property,  where  the  people  of  the  state  of  New  York  have  a 

on  the  said   real   property  subsequent  to  the  lien  of  the  ii 

gage  sought  to  be  forecloseil  in  said  action,  in  the  same  mai 

as  a  private  person.    In  such  a  case,  the  summons  must  be  stt 

upon   the   attorney-general,   who  must  appear  in  behalf  of 

people. 

Id..  H  152  and  154,  and  Co.  Proo.,  part  of  1 167.    L.  1899,  oh.  538.     In  sffset  a« 
1899. 

{  1G28.   Other    actions    for    mortvave    debt,    'vrlsca    I 
blblted. 

While  an  action  to  foreclose  a  mortgage  upon  real  propert; 
pending  or  after  final  judgment  for  the  plaintiff  therein,  no  ot 
action  shall  be  commenced  or  maintained,  to  recoTer  apT  I 
of  the  mortgage  debt,  without  leave  of  the  court  in  which 
former  action  was  brought. 

Id..  8  IBS. 

5  1029.  Complaint  to  atate  -wbether  aneli  action  bro«i 

The  complaint,  in  an  action  to  foreclose  a  mortgape  upon  i 
property,  must  state,  whether  any  other  action  has  been  bitH^ 
to  recover  any  part  of  the  mortgage  debt,  and,  if  ao,  whet 
any  part  thereof  has  been  collected. 

Mm  I  IBS.  ^am 


.V 
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'    I  1690.    If  JvAsment  rendered  titer  el  a,  exeentton  must  1»e 


Where  final  judiirment  for  the  plaintiff  has  been  rendered,  in 
action  to  recover  any  part  of  the  mortgage  debt,  an  action 
jll  Dot  be  commenced  or  maintained  to  foreclose  the  mortgage, 
iless  an  execution  against  the  property  of  the  defendant  has 
en  is«ued.  upon  the  judgment,  to  the  sh<»riff  of  the  county 
iere  he  resides,  if  he  resides  within  the  State,  f»r,  if  he  resides 
thont  tiie  State,  to  the  sheriff  of  the  county  where  the  juc'g- 
Mjt-roll   is    filed;  and  haa  been  returned  wholly  or  partly  uu- 

itfcfied. 
R.  S.   191,   I  156.     See  S  1432. 

1C31.  Notice  of  pendency  of  action  to  be  llle«fc« 

[The  plaintiff  must,  at  least  twenty  days  before  a  final  judg- 

it  directing  a  sale  is  rendered,  file,  in  the  clerk's  office  of  each 

iity  where  the  mortgaged  property  is  situated,  a  notice  of  the 

U-ncy  of  the  action,  as  prescribed  in  section  1670  of  this  act; 

eh  must   specify  in  addition  to  particulars  required  by  that 

.Jon,   the  date  of  the  mortgage,  the  parties  thereto,  and  the 

ie  and  place  of  recording  it 

Proc..   part  of  S  132.    flee  Rale  00. 

TC32.   ESffect  of  coiiveya^ice  upon  sale. 

X  cooveyance  upon  a  sale,  made  pursuant  to  a  final  judgment, 
BD  action  to  foreclose  a  mortgage  upon  real  property,  vests  in 
purchaser  the  same  estate,  only,  that  would  have  vested  in 
mortgagee,  if  the  equity  of  redemption  had  been  foreclosed. 
a  conveyance  is  as  valid,  as  if  it  was  executed  by  the  mort- 
V  and  mortgagee,  and  is  an  entire  bar  against  each  of  them, 
against  each  party  to  the  action  who  was  duly  summoned^ 
every  person  claiming  from,  through  or  under  a  party,  by 
accruing  after  the  hiing  of  the  notice  of  the  pendency  of 
action,  as  prescribed  in  the  last  section. 

iB.  S.  191,   }  158. 

flCSS.   DlKposltlon   of  ainrplna. 
there  is  any  8uri)his  of  the  proceeds  of  the  sale,  after  paying 
expenses  of  the  sale,  and  satisfying  the  mortgage  debt  and 
=  costs  of  the  action,  it  must  be  paid  into  court,  for  the  use 
the  person   or  persons  entitled  thereto.    If  any  part  of  the 
.^lus    remains  in  court   for  the   period  of  three  months,   the 
ort  must,  if  no  application  has  been  made  therefor,  and  may, 
an  application  therefor  is  pending,  direct  it  to  be  invested  at 
erest,  for  the  benefit  of  the  person  or  persons  entitled  thereto, 
be  paid  upon  the  direction  of  the  court. 
^U.,  last  cUnee  ct  !*•  159  and  160. 

I  t634>  Wlien   complaint  to  be  dlciniliiHe«1  on   payment  of 
*w^  «iue. 

Where  an  action  i.s  brought  to  foreclose  a  mortgage  upon  real 
roi)erty,  upon  which  a  portion  of  the  principal  or  interest  is 
Be,  and  another  portion  of  either  is  to  become  due,  the  complaint 
inst  be  dismissed,  without  costs  against  the  plaintiff,  upon  the 
^fendant  paying  into  court,  at  any  time  before  a  final  judgment 

arreting  a  sale  is  rendered,  the  sum  due,  and  the  plaintiff's  costs. 

Id.,    i    161.  481 
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ft  1686.  PAymcnt  after  Jfidiprment)  wlien  proe«eclliiKs  to  1 
stayed. 

In  a  case  specified  in  the  last  section,  if,  after  a  final  judKsiei 
directing  a  sale  is  rendered,  but  before  the  sale  is  made,  tl 
defendant  pnys  into  court  the  amount  due  for  princrxia)  aa 
interest,  and  the  costs  of  the  action,  toffether  with  the  expenac 
of  the  proceedings  to  foU,  if  any,  all  proceedings  upon  the  jud^ 
ment  must  be  stayed;  but,  upon  a  subsequent  default  in  tli 
payment  of  principal  or  interest,  the  court  mny  make  an  o^-de 
directing  the  enforcement  of  the  judgment,  for  the  purpose  < 
collecting  the  sum  then  due. 

2  R.  8.  191,  i  162. 

S  103G.  TVlien  part  only  of  the  property  to  be  sola. 

Where  the  mortgage  debt  is  not  all  due,  and  the  mort«a«« 
property  is  so  circumstanced,  that  it  can  be  sold  in  parcels  wSfl 
out  injury  to  the  interests  of  the  parties,  the  final  judirment  mm 
direct,  that  no  more  of  the  property  be  sold,  in  tlie  first  plao 
than  is  sufficient  to  satisfy  the  sum  then  due,  with  the  costs  < 
the  action  and  expenses  of  the  sale;  and  that  upon  a  subsequei 
default  in  the  pnyment  of  principal  or  interest,  the  plaintiff  ma 
apply  for  an  order,  directing  the  sale  of  the  residue,  or  of  i 
much  thereof  as  is  necessary  to  satisfy  the  amount  then  doi 
with  the  costs  of  the  application  and  the  expenses  of  the  s^ 
Ihe  plaintiff  may  apply  for  and  obtain  such  an  order,  as  ofta 
as  a  default  happens. 

Id.,  part  of  18  163  and  104,  consolidated. 

I  1037.  ^Vhen  the  -vrhole  property  may  be  sold. 

If,  in  a  case  specified  in  the  last  three  sections,  it  appears 
the  mortgaged  property  is  so  circumstanced,  that  a  sale  of  , 
whole  will  be  most  beneficial  to  the  parties,  the  final  jud^m^ 
must  direct,  that  the  whole  property  be  sold;  that  the  ppoc 
of  the  sale,  after  deducting  the  costs  of  the  action,  and 
expenses  of  the  sale,  be  either  apilied  to  the  satisfaction  of  u. 
whole  sum  secured  by  the  mortgage,  with  such  a  rebate  of  intS 
est,  as  justice  requires;  or  be  first  applied  to  the  payment  of  d 
sum  due,  and  the  balance,  or  so  much  thereof  as  is  necessai^ 
be  invested  at  interest,  for  the  benefit  of  the  plaintiff,  to  be  piJ 
to  h>m  from  time  to  time,  as  any  part  of  the  principal  or  intmi 
becomes  due. 

la,,  fi  185  and  100,  am'd. 
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to  eomi>el  tlte  determination  of  a  claim  to  real  property » 


1688.  Who  tnay  maintain  action. 

1030.  Complaint. 

2(4*1.  I'nceedingB  wb«n  defendant  d«ole«  plaintiff's  title. 

1641.  id.;   when   be   pleada  title. 

1642.  Proceedings  tbe  same  aa  in  ejectment. 
16tt.  Proeeedlngs  wben  defendant  clalmB  in  reversion  or  remainder. 

1644.  Jttdgnieiit  awarding  defendant  possession,  etc. 
1615.  Judgment   for  plaintiff. 
164fi.  Effect  of  judgment. 
1647.  AetSoo  to  determine  widow's  dower. 

1645.  I*roceediiigB,  if  plaintiff  admits  defendant's  claim. 
1649.  Id.;    when   defendant's   claim   is   denied. 
IflBO.  This  article  applies  to  corporations. 

[Am'«l,  1891,  1004.]   IVho  may  maintain  action. 

're  a  person  has  been,  or  he  and  those  whose  estates  ho  has, 

been  for  one  year  in  possession  of  real  property,  or  of  any 

ided  interest  therein,  claiming  it  in  fee,  or  for  life,  or  for  a 

of  years  not  less  than  ten,  he  may  maintain  an  action  against 

[^other  person  to  compel  the  determination  of  any  claim  adverse 

'  tt  of  the  plaintiff  which  the  defendant  makes,  or  which  it  ap- 

from  the  public  records  the  defendant  mi^ht  make  to  any 

in  that  proi>erty  in  fee,  or  for  life,  or  for  a  term  of  years 

\kea  than  ten,  in  possession,  reversion  or  remainder,  or  to  any 

St  in  that  property,  including  any  claim  in  the  nature  of  an 

lent  therein,   whether  appurtenant  to   any  other  estate   or 

or  not,  and  also  including  any  lien  or  incumbrance  upon  said 

?rty.  of  the  amount  of  value  of  not  less  than  two  hundred  and 

dollars.    But  this  section  does  not  apply  to  a  claim  for  dower. 

S.  J12,  I  1  (2  Bdm.  321),  as  am'd  by  Co.  Free,  {  449;  L.  1848,  ch.  50; 

i.  ch.  116:  L..   1856,  ch.  511;  Tj.  1860,  cb.  ITS;  U  1864,  ch.  219;  L.  1891, 

);  h.  1904.  cb.  526.    In  effect  Sept.  1,  1904. 

1«I0.  [Am'd,  1»>1,  1004.1    Complaint. 

complaint  in  such  an  action  must  set  forth  facts  showing: 

'he  plaintiff's  right  to  the  real  property;  whether  his  estate 

in  is  in  fee,  or  for  life,  or  for  a  term  of  years  not  less  than 

Qd  whether  he  holds  it  as  heir,  devisee  or  purchaser,  with  the 

from  or  means  b3'  which  his  title  immediately  accrued  to  him. 

That  the  property,  at  the  commencement  of  the  action  was, 

for  the  one  year  next  preceding,  has  been  in  his  possession, 

B  the  possession  of  himself  and  those  from  whom  he  derives 

title,  either  as  sole  tenant,  or  as  joint  tenant,  or  as  tenant  in 

>n  with  others. 
That  the  defendant  unjustly  claims,  or  that  it  appears  from 
imblic  records  that  the  defendant  might  unjustly  claim  an 
or  interest  or  easement  therein,  or  a  lien  or  incumbrance 
^iipon  of  the  character  specified  in  the  last  section, 
le  complaint  must  describe  the  property  as  prescribed  in  sec- 
■  fifteen  hundred  and  eleven  of  this  act.  The  demand  for  judg- 
gt  may  be  to  the  effect  that  the  defendant  and  every  person 
wning  under  him  to  be  barred  from  all  claim  to  an  estate  in  the 

P><^rty  described  in  the  complaint,  or  from  all  claim  to  an  inter- 
,  or  easement  therein,  or  a  lien  or  incumbrance  thereupon,  of 
f  character  specified  in  the  last  section,  or  it  may  combine  two 
.more  of  said  demands  with  other  demand  for  appropriate  relief. 
*r«  2.  ain'a.  8»e  Co.  Proc,  fi  449;  L.  1891,  ch.  210;  L.  1904,  ch.  526. 
•"fwi  ^Irt,  1,  1904. 
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S    1644K    Proeeedlngra    vrlieB    defendfutt   denlea    plalatiiP 

title. 

If  the  defendant,  in  his  answer,  pats  In  Isstie  the  mnttef 

specitied  in  subdiviEion  second  of  the  last  section,  and  succeed 
upon  that  defence,  final  judgment  must  be  rendered  in  his  favol 
dismissing  the  complaint,  and  awarding  to  him  costs  against  th 
plaintiff. 

2  R.  8.  312,  g  7,  am'd  by  L.  1856.  ch.  611. 

§  1041.   [Am'd,  1891.]    Id.)  when  lie  vleads  title. 

The  defendant  may,  in  his  answer,  either  with  or  without  tb 
defense  spcK^ified  in  the  last  section,  set  forth  facts,  showing  ths 
he  hns  an  estate  in  the  property  or  any  part  thereof,  adverse  t 
the  plaintiff,  in  fee,  or  for  life,  or  for  a  term  of  years  not  iH 
than  ten,  in  possession,  reversion,  or  remainder,  as  in  a  compla^ 
for  the  same  cause  of  action;  or  the  defendant  may  set  foif 
facts  showing  that  ho  hns  an  interest  or  an  easement  in, 
lien  or  incumbrance  upon,  said  property;  and  thereupon  he 
demand  that  the  complaint  be  dismissed,  or  any  judgment 
\^hich  be  would  be  entitled  in  an  action  brought  by  him  to  recoi 
that  estate  in  said  property',  or  to  enforce  in  any  manner 
interest  or  easement  therein,  or  the  lien  or  incumbrance  thei 
which  be  asserts;  or  he  may  combine  any  two  or  more  of 
demands.  i 

li.  1891.  eh.  210.  I 

{  1G42.  [Ain*d,  1801.]      Proceeillnvs  tlie  Mtmc  «■  la  elc*! 
ment.  ^ 

Where  an  issue  of  fact  is  joined  in  an  action  brought  as  pH 
scribed  in  this  article,  unless  the  defendant  merely  demands 
the  complaint  be  dismissed,  if  the  defendant  claims  an  estate 
"said   property,   the  subsequent  proceedings,   including   the 
judgment  and  execution,  are  the  same  as  if  it  was  an  actioBi 
ejectment,  except  as  otherwise  expressly  prescribed  in  this  tn 
if  the  defendant  claims  an  interest  or  easement  in,  or  a  lien^ 
incumbrance  upon,  said  property,  the  subsequent  proceedings 
the  same  as  if  it  was  an  action  brought  oy  the  defendant 
establish  or  enforce  the  said  interest,  easement,  lien  or  in< 
brance,  and  the  court  may  award  any  appropriate  relief  e» 
as  otherwise  expressly  prescribed  in  this  title. 

L.   1801,   cb.  210. 

1  1043.  Pro«eedlnva  -wrlien  defendant  claims  la  reveraisj 
or  remainder. 

Where  the  defendant  claims  the  property  in  question,  or  a 
lart  thereof,  by  virtue  of  an  estate  in  remainder  or  reversi' 
le  need  not  establish  a  riplit  to  tlio  immediate  possession  there 
3Ut  where  the  verdict,  report,  or  decision  finds  that  he  has  w 
an  estate,  it  must  ppeoify  the  time  when,  or  the  contingei 
uoon  which,  he  will  be  entitled  to  possession;  and  final  judgni^j 
to  that  effect  must  be  rendered  accordinply,  without  damsgj 
In  such  a  case,  an  execution  for  the  delivery  of  the  posscsnjj 
of  the  property  may  be  issued  upon  the  judgment;  but  only  JJ 
the  Rj^ecial  order  of  tlie  court,  made  upon  an  application  by  tw 
defendant,    or   n    person    claiming   under   him,    and    sntisfnctinj 

Kroof  that  the  time  has  arrived  when,  or  the  contingency  W 
appened  upon  whW-li.  the  applicant  is  entitled  to  possession  14 
the  terms  of  the  jiidpinent. 

2  R.  S.  3U.  315,  §S  13  nnd  10  (2  Edm.  323).  am'd  by  L.  1865.  ch.  611. 

^C4 


fc  H 1 1,  a.  6  REAL  PROPERTY.  §ft  1644-40 

{  1644.  Jvdirnftent  atrarainar  alefendant  posbcbbIob,  etc. 

Where  «  fiual  judj^mentY  in  favor  of  the  defendant,  determines 
that  he  is  entitled  to  the  immediate  possession  of  the  property, 
k  most  award  him  possession  accordingly.  The  final  judgment 
uast  also  award  to  him  his  damages  for  the  withholding  of  hin 
property,  as  in  an  action  of  ejectment. 

3  R.  S.  814,  315,  8  10,  am'd  as  on  imge  433. 

f  1046.  [Am*d>  1891.]    Jndsrment  for  plalatlir. 

final  judgment  for  tlie  plaintiff  must  be  to  the  effect  that  the 

fendant,  and  eyery  person  claiming  under  him,  by  title  uccru- 

after  the  filing  of  the  judgment-roll,  or  of  the  notice  of  the 

lency  of  the  action,  as  prescribed  in  article  ninth  of  this  title, 

forever  barred  from  all  claim  to  any  estate  of  inheritance,  or 

life,  or  for  a  term  of  years  not  less  than  ten,  in  the  property; 

tach  judgment  must  be  that  the  defendant  and  every  person 

ling  under  him,  as  above  stated,  be  forever  barred  from  all 

to  any  interest  or  easement  In,  or  lien  or  incumbrance  upon, 

said  property,  of  any  kind  or  nature  whatsoever,  or  of  any 

tlar   interest,   easement,   Hen  or   incumbrance  specified   in 

judgment;  and  the  court  may  direct  any  instrument  pur- 

ng  to   create  any   such   interest,   easement,   lien   or  incum- 

mce  to  bo  delivered  up  or  to  be  canceled  of  record;  or  two  or 

»re  of  said  forms  of  judgment  may  be  awarded  in  the  same 

ion.    If  such  a  judprment  is  taken  upon  the  defendant's  default 

appearing  or  pleadmg,  it  shall  not  award  costs  to  either  party, 

le«8  it  be  taken  upon  a  default  in  answering,  after  the  decision 

a  demurrer  tq  the  complaint. 

[t.  1681,  cb.  210. 
I104G.  [Aja»d»  1801.]    Bffeet  of  Jvdarment. 

i  final  judgment  in  favor  of  either  party,  in  an  action  brought 
prescribed  in  this  article,  is  conclusive  against  the  other  party, 
to  the  title  established  in  the  action;  and  also  against  every 
m  claiming  from,  through,  or  under  that  party,  by  title  accru- 
after  the  filing  of  the  judgment-roll,  or  of  the  notice  of  the 
lency  of  the  action,  as  prescribed  in  article  ninth  of  this  title, 
new  trial  of  said  action  after  judgment  shall  not  be  granted 
a  matter  of  right,  but  the  court  may,  in  its  discretion  in  the 
it  of  justice,  grant  a  new  trial  upon  an  application  made 
any  party  within  one  year  after  said  judgment.  But  where 
^^fendant  is  an  infant,  an  idiot,  a  lunatic,  an  habitual  drunkard, 
imprisoned  on  n  criminal  charge  or  in  execution  upon  convic- 
^D  of  a  criminal  offence  for  a  term  loss  than  life,  the  said 
rfendant  shall  have  the  right,  within  one  year  after  his  dis- 
ftlity  Is  terminated,  to  apply  for  and  obtain  a  new  trial  of  said 
in,  and  the  representatives  of  such  a  defendant  shall  have 
same  right  within  one  year  after  the  death  of  said  defendant, 
such  death  occurs  while  the  disability  continuoB.  Upon  any 
trial  of  an  action,  brought  as  proscribed  in  this  article,  the 
ird  of  the  evidence  given  upon  the  previous  trial,  may  bo 
tin  offered  to  the  court  by  either  party,  and  may  be  received 
evidence,  in  case  the  same  evidence  cannot  bo  again  procured. 
le  courts  may  make  such  rules  and  orders  as  to  preserving  the 
fe*cord  of  the  evidence  given  in  such  actions  ond  perpetuating 
Uic  proofs  produced  therein,  either  with  or  without  the  awarding 
M  any  other  relief  to  the  party  whose  proofs  are  so  perpetuated, 
Sf  shall  he  necessary  or  proper,  and  may  embrace  such  directions 
in  the  jndgment. 

L.  1801,  cb.  210. 
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I  1647.  [Am^d,  1801.]    Aettom  to  determine  widow's  dowei 

A  person  claiming,  as  owner,  an  estate  iu  fee,  for  life,  or  fo 
years,  in  real  property,  may  maintain  an  action  againBt  a  womai 
who  claims  to  have  a  right  of  dower  in  tht  whole  or  a  part  q 
the  property,  to  compel  the  determination  of  her  claim.  Bn 
such  an  action  cannot  be  commenced  until  after  the  expirttioi 
of  four  months  after  the  death  of  defendant's  husband.  If  lb 
defendant  is  under  any  of  the  disabilities  specified  in  the  lai 
section^,  the  provlKions  of  that  section  relating  to  new  trials  an 
to  perpetuatmg  i>roofs,  shall  ai^ply  to  her  case. 

L.   1891.  cb.  210. 

I  1048.   PrnccedlnsTft,  If  plaintiff  ndmlta  defendant's  etalil 

In  an  action  brought  as  specified  lu  the  last  section,  if 
complaint  admits  the  defendant's  right  of  dower  in  th^  propel 
described  therein,  or  any  part  thereof,  it  must  demand  juc"_ 
thht  her  dower  be  admeasured.  In  that  case,  if  the  defendi 
does  not,  by  her  answer,  set  forth  facts  showing  tJbuat  she 
entitled  to  a  greater  right  of  dower,  or  another  estate  or  intei 
in  the  property,  than  is  so  admitted,  and  demand  judgment  th< 
for,  as  if  she  was  the  plaintiff  in  an  action  for  dower,  the  coi 
must  render  an  interlocutory  judgment,  directing  her  dower  fj 
be  admeasured,  wuth  or  without  damages  for  its  detention,  4 
in  an  action  for  dower.  The  subsequent  proceedings  are  til 
same,  as  if  the  defendant  had,  as  plaintiff,  recovered  an  inta 
locutory  judgment  in  an  action  for  dower.  I 

§  164]).  Id.(  when   defendant'H  claim  la  denied. 

Where  the  plaintiff  insists,  in  his  complaint,  that  the  defendi 
has  not  a  right  of  dower  in  the  property,  ho  must  demand  jn^ 
ment  that  she  be  forever  barred  from  such  a  claim.    In  that 
or  where  the  plaintiff  admits  a  right  of  dower  in  the  defendi 
and  the  defendant  in  her  answer  demands  judgment  for  a  grei 
right  of  dower,  or  anotlier  estate  or  interest   in   the  pro| 
than  is  so  admitted,  the  provisions  of  this  article,  relating  to 
action  to  compel  the  determination  of  an  adverse  claim  in  f€ 
or  for  life,  or  for  a  term  of  years  not  less  than  ten,  apply  to 
proceedings   subsequent  to  the  answer. 

S  1650.  [Am'd,  INOl.]    Tlila  nrtlele  applies  to  eorporatloi 

An  action  may  be  maintained,  as  prescribed  In  this  article, 
or  against  a  corporation,  or  by  or  against  an  unincorporated  n! 
ciation,  as  if  it  was  a  natural  person,  or  such  an  action  may 
maintained  by  or  against  the  receiver  or  other  successor  of 
puch  corporation  or  association. 

L,  1801,  ch.  210. 
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I  H 1. 1.  a.  6  FOR  WASTE.  gg  1651-fitf^ 

ARTICI^  SIXTH. 

Action  for  waste. 

int.  1661.  Wbo  liable  to  actioo  for  watte. 

1652.  Action  hj  heir,  derlsee,  or  grantor  Of  reTersion. 

1CS3.  Id.;   by   ward  against  guardian. 
^      1C54.  U.;  by  grantee  of  real  property,  mM  nnder  execution. 
'      1855.  Judgment  In  action  against  tenant  of  particular  estate. 

1650.  Action  against  joint  tenant  or  tenant  in  common. 
I      1657.  Id.;  interlocutory  Judgment  for  partition. 
'      1658.  Id.;  damages  to  be  deducted  from  defendant's  share. 

1650.  Tlew;  when  not  necessary;  when  and  bow  made. 


16S1.  IVlio  liAble  to  action  for  -vraate. 

action  for  waste  lies  against  a  tenant  by  the  curtesy,  in 

r,  for  life,  or  for  years,  or  the  assignee  of  such  a  tenant, 

during  his  estate  or  term,   commits  waste  upon  the  real 

held  by  him,  without  a  special  and  lawful  written  license 

do;  or  against  such  a  tenant,  who  lets  or  grants  his  estate, 

ftill  retaining  possession  thereof,  commits  waste  without  a 

ficense. 

^1.  8.  884,  H  1  Md  2  (2  Bdm.  844). 

1602.  Aetfon  by  lieir,  deTtsee,  or  grantor  of  re^eralon. 

heir  or  derisee  may  maintain  an  action  for  Waste,  com- 
in  the  time  of  his  ancestor  or  testator,  as  well  as  in  his 
time.    The  grantor  of  a  reyersion  may  maintain  an  action 
waste,  committed  before  he  aliened  the  same. 
..  %  4.  amM. 

1 2853.  I  A.  I  by  ivard  a«alnst  antardlan. 

an  action  may  also  be  maintained  against  a  guardian  bgr 
vard,  either  before  or  after  the  terminatiou  of  the  guardian- 
for  waste,  committed  upon  the  real  property  of  the  ward, 
the  guardianship. 

part  of  I  1. 

IA.I  by  ffrantee  of  real  property  sold  under  exe- 

lere  real  property  is  sold  by  virtue  of  an  execution,  the  per^ 
to  whom  a  conyeyance  is  executed  pursuant  to  the  sale, 
maintain  an  action  for  waste,  committed  thereon  after  the 
against  the  person,  who  was  then  in  possession  of  the 
»rty. 

120. 

|l8S6.  J«dflrn>«nt  In  action  against  tenant  of  particnlar 
^te. 

flf  the  plaintiff  recovers  in  an  action  for  waste,  other  than  an 
Ition  brought  as  prescribed  in  the  next  section,  the  final  judg- 
ient  must  award  to  him  treble  damages.  Where  the  action  is 
lOQght  by  the  person  next  entitled  to  the  reversion,  and  it 
ppears,  in  like  manner,  that  the  injury  to  the  estate  in  reversion 
[equal  to  the  value  of  the  tenant's  estate  or  unexpired  term,  or 
bt  It  was  done  maliciously,  the  final  judgment  must  also  award 
» the  plaintiff  the  forfeiture  of  the  defendant's  estate,  and  the 
Dssession  of  the  place  wasted. 

td^  I  10,  as  modified  by  Co.  Proc..  f  452.    See.  also,  H  1020  and  1180.  ante. 
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§§  1666-59  FOR  WASTE.  c.  14,  t,  1 

S  1<MK).  Action  afiratnst  Joint  tenant  or  tenant  In  eomi 

An  action  for  waste  uiuy  also  be  maintained,  bj  a  joint  tc 
or  tenant  in  common,  against  his  co-teuant,  who  commits  i 
upon  tlie  real  property  held  in  joint  tenancy  or  in  commov 
the  plaintiff  recovers  therein,  he  is  entitled,  at  his  election,  c 
to  a  final  judgment  for  treble  damages,  as  specified  in  tbfl 
section,  or  to  have  partition  of  the  property,  as  prescribed  b 
next  two  sections. 

2  R.  S.  834.  §8  3  and  11.  conaoliduted. 

I'  IGCT.  Id.;  interloeutorjr  Jvdflment  tor  partitlom* 

Where  the  plaintiff  elects  to  have  partition,  as  prescribed  h 
last  section,  if  the  plendings,  verdict,  report,  or  decision,  d( 
determine  the  rights  and  interests  of  the  several  parties  ix 
property  so  held  in  joint  tenancy  or  in  common,  the  court  : 
ascertain  them,  by  a  reference  or  otherwise.  If  it  appears 
there  are  persons,  not  parties  to  the  action,  who  must  bave 
made  parties  to  an  action  for  the  partition  of  the  property, 
must  be  brought  in  by  supplemental  summons,  and,  if  necest 
supplemental  pleadings  must  be  made.  When  the  rights 
interests  of  all  the  parties  are  ascertained,  an  interlocatDry  j 
ment  for  the  partition  or  sale  of  the  property  must  be  rend 
and  the  subsequent  proceedings  thereon  must  be  the  same,  i 
an  action  for  the  partition  of  the  property,  except  as  other 
prescribed  in  the  next  section. 

Id.,  H  12,  13  and  14.  and  part  of  f  17,  conaolldated  and  am'd. 

I  1668.  Id.  I  damasres  to  be  deducted  from  defends 
•bare. 

The  plaintiff  may  elect  to  tnke  final  indgment  for  the  d 
damages  awarded  to  him,  or  that,  in  making  the  partition,  4 
dividing  the  proceeds  of  a  sale,  so  much  of  the  share  of  tiu 
fendant  in  the  real  property,  or  the  proceeds  thereof,  as  wl 
sufficient  to  compensate  the  plaintiff  for  his  single  damair^ 
the  costs  of  the  action,  other  than  the  expenses  of  making 
partition  or  sale,  be  laid  off  or  pnid,  as  the  case  may  bo.  to 
filaintiff.  The  residue  of  the  property  or  proceeds,  not  laid  d 
distributed  to  the  plaintiff  or  the  defendant,  must  be  laid  ol 
paid  to  the  persons  entitled  thereto,  according  to  their  respei 
rights  and  interests. 

Id..  IS  IG.  16.  and  last  claaae  of  §  17,  am'd. 

f  1060.  Vle^vi  -when  not  ncccnimry)  wben  and  lio-vr 

In  an  action  for  waste,  it   is  not  necessary,  either   n^ 
execution  of  a  writ  of  inquiry,  or  upon  the  trial  of  an  i 
fact,  that  the  jury,  tlie  judge,  or  the  referee,  should  view  the 
erty.    Where  the  trial  is  by  a  referee,  or  by  the  court  wit' 
jury,  the  referee  or  the  judge  may,  in  his  discretion,   vie 
propertv,  nnd  dirort  tbo  nttorneys  for  the  parties  to  sttend  n 
Ingly.    In  any  o  her  case,  the  co"rt  may.  In  Its  discretion,  by 
direct  a  view  by  the  jury. 

SabsUtuted  for  id.,  part  of  Si  B  aod  la 
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.  li  1. 1,  a.  7  NUISANCE,  §§  1660-63 

ARTICI«JS  SBYKSTH. 

Action  far  a  iwMano6. 

hl660.  Wben   actida   may   be   brought. 
1681.  Defeadantfl  therein . 
1982.  Final  judgment. 
1     1083.  AiipUcation  of  tbia  article. 

J  IMO.  'When  action  may  be  bron^ht. 

An  actioD  for  a  nniaance  may  be  maintaiiied  ia  Any  case,  where 
an  action  might  have  been  maintained  under  the  laws  in 
h  immediately  before  this  act  takes  effect. 

B.  &  832,  f  1  (2  Edm.  843),  and  Co.  Proc.,  |  tf4. 

;I661.  Defendants  therein. 

I  person  by  whom  the  nuisance  has  beon  erected,  and  a  person 
room  the  real  property  has  been  transferred,  may  be  joined  as 
idantB  in  such  an  action. 

i  2. 


1 1682k  Fiaatl  Jndffment* 

final  jndfnii^iit  in   favor  of  the  plaintifif,  may  award  him 
res,  or  direct  the  removal  of  the  nuisance,  or  both. 
S  7,  am*d  hj  Go.  Proc..  f  454. 

1<W8.  Applleatlon  of  this  artiole. 

lit  article  does  not  oftect  an  action,  wherein  the  complfiint 
Is  judgmeut  for  a  sum  6f  money  only. 
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§  1664-68  REAL  PROPERTY.  c.  14. 1 1,  •.  ft; 

ARTICIiB  BIGHTH. 

Other  actions  tdoHng  to  real  property. 

S&c  1664.  Certain  pexsona  holding  orer  deemed  trespftssetB.    Action  a^dfl^ 
them. 
1666.  BerenioDer,  etc.,  may  maintain  action. 

1666.  Joint  tenant,   etc.,  may  maintain  action  afaingt  bis  co-tenant     i 

1667.  Action   for  cntting,    etc.,    trees.  1 

1668.  Id.;  wtien  treble  damages  may  be  recorered.  ] 

1669.  Treble  damagee  for  forcible  entry  or  deUlner.  { 

I 

I  1€(64.  Certain  persons  Moldlnv  OTer  deeuaed.  tre»p«wM«lt 

Action  affalnst  tbeni.  1 

A  person  in  posBeBsion  of  real  property,  as  guardian  or  trnsi 
for  an  infant,  or  having  an  estate  determinable  upon  one  or  mc 
liTes,  who  holds  over  and  continues  in  possession,  after  the 
termination  of  his  trust  or  particular  estate,  without  the  expi 
consent  of  the  person  then  immediately  entitled,  is  a  tres] 
An  action  may  be  maintained  against  him^  or  his  executor 
administrator,  by  the  person  so  entitled,  or  his  executor  or  admil 
istrator,  to  recover  the  full  value  of  the  profits,  recelTed  dui" 
the  wrongful  occupation. 

1  B.   8.  749.  f  7  (1  Edm.  700). 

f  1066.  Reversioner,  etc*,  may  maintain  action. 

A  person,  seized  of  an  estate  in  remainder  or  reversion, 
maintain  an  action  founded  upon  an  injury  done  to  the  inh 
ance,  notwithstanding  any  intervening  estate  for  life  or  for  y 

Id..  I  8. 


I  1606.  Joint  tenant,  etc.,  may  maintain  action 
his  co-tenant. 

A  joint  tenant  or  a  tenant  in  common  of  real  property,  or 
executor  or  administrator,  may  maintain  an  action  to  recover 
iust  proportion  against  his  co-tennnt,  who  has  received  more  tl 
his  own  just  proportion,  or  against  his  executor  or  administral 

Substituted   for  Id.,-  f  9. 

1  166T.  Action  for  cnttlnflr,  etc.,  trees. 

If  any  person  cuts  down  or  carries  off  any  wood,  underw< 
tree,  or  timber,  or  girdles  or  otherwise  despoils  a  tree  on  the  li 
of  another,  without  the  owner's  leave;  or  on  the  common, 
other  laud,  of  a  city,  village,  or  town,  without  having  right 
privilege  in  those  lands,  or  license  from  the  proper  officer;^ 
action  may  be  maintained  against  him,  by  the  owner,  or  the  dl 
village,  or  town,  as  the  case  may  be. 

2  R.  S.  838.  f  1  (2  Edm.  849),  am'd.  i 

f  1668.  Id.  I  "vt-hen  treble  damases  may  be  recovered. 

In  an  action  brought  as  prescribed  in  the  last  section,  thi 
plaintiff  may  state  in  his  complaint  the  amount  of  his  damage^ 
and  demand  judgment  for  treble  the  sum,  so  stated.  Therenno^ 
if  the  inquisition,  or,  whore  issues  of  fnct  are  tried,  the  veraict 
report  or  decision,  awards  him  any  damages,  he  is  entitled  H 
judgment  for  treble  the  sum  so  awarded,  except  that  in  either  a) 
the  following  cases,  judgment  must  be  rendered  for  sincli 
dnmnires  only 
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CL  li  t,  1,  a.  8  REAL  PROPERTY.  §  1669 

L  Where  the  verdict,  report,  or  decision  finds  affirmatively  that 
the  injaryt  for  which  the  action  was  brought,  was  casual  and 
involuntary;  or  that  the  defendant,  when  he  committed  the  injury, 
had  probable  cause  to  believe  that  the  land  was  his  own. 

2.  Where  the  defendant  has  pleaded,  and  the  verdict,  report,  or 
decision  finds  affirmatively,  that  the  injury,  for  which  the  action 
was  brought,  was  committed  by  takine  timber,  for  the  pur- 
pose of  making  or  repairing  a  public  roao,  or  a  public  bridge,  or 
by  taking  any  wood,  underwocKJI,  or  tree,  for  a  like  purpose,  by 
■utbority  of  a  commissioner  or  overseer  of  highways.  * 

2  B.  S.  338,  tf  2  and  3.  aixl  part  of  (  1. 

i  leOfK  Treble  damaffea  for  foreible  entry  or  detainer. 

If  a  persojQ  is  disseized,  ejected,  or  put  out  of  real  property,  in 
forcible  manner;  or  after  ne  has  been  put  out,  is  held  and  kept 
by  force,  or  by  putting  him  in  fear  of  personal  violence,  he  is 
titled  to  recover  treble  damages,  in  an  action  therefor  against 
wrong-doer. 
M..  I  4.  aiB*^a.    flee  |  1184,  aate. 
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{§  1670-72  REAL.  PROPERTY.  c.  14, 1. 1,  a.  1 

AliTICI^B   NINTH. 

Provisions  applicahle  to  two  or  more  of  the  actions  specified  in  thl 

title. 

Sec.  1670.  Notice  of  pendency  of  action  by  plaintiff. 

1671.  Kffect  of  notlc<». 

1672.  Notice  to  bf»  rc(H)Ptled  and  Indexed. 

1673.  Ti'otice  of  pondoncy  of  action  by  defendant. 

1674.  When  and  bow  notice  may  be  cancelled. 

1675.  When   and  how   court   may   compel  delivery  of  possessloA  of  nt 

property  to  purchaser. 

1676.  Upon  sale  of  reaMproperty,  offlcer  to  pay  taxes,  etc. 

1677.  Judgment  to  be  entered  in  county  where  real  pix>perty  la  situated 

1678.  Bale;    notice  of;    how   conducted. 

1679.  PurdiaBee  by  certain  officers  prohibited.    Penalty. 

1680.  ReTeraioner.  etc.,  may  bring  action  after  tenant's  defnnit* 

1681.  Defendant,  how  prevented  from  committing  waste,  <*u:« 

1682.  When  order  for  survey  may  be  made. 

1683.  Oontents  and  service  of  order. 

1684.  Authority  of  party  under  order. 

1680.  Liability  of  purdiaser,  pending  an  action. 

1686.  Infant  may  maintain,  etc.,  real  action  in  Ms  own  same. 

1687.  Joinder  of  real  actions  >Nith  others. 

16S8.  When  special  proceeding  tu  recover  real  property  not  allowed. 

8  1G70.  [Am'd,    1904.]     Notice    of    pendency    of   action    b| 
plaintm. 

In  an  action  brought  to  recover  a  judgment  affecting  the  titl( 

to,  or  the  possession,  use,  or  enjoyment  of,  real  property,  if  thi 

complaint  is  verified  the  plaintiff  may,  when  he  files  his  c<mb 

plaint,  or  at  any  time  afterwards  before  final  judgment,  file,  b 

the  clerk's  office  of  each  county  where  the  property  is  8itaatei| 

a  notice  of  the  pendency  of  the  action,  stating  the  names  of 

parties,  and  the  object  of  the  action,  and  containing  a  brief 

ecription  of  the  property  :n  that  county,  affected  thereby.    Si 

a  notice  may  be  filed  with  the  complaint,  before  the  service 

the  summons;  but,  in  that  case,  personal  service  of  the  summ( 

must  be   made  upon  a  defendant,   within   sixty  days  after 

filing,  or  else,  before  the  expiration  of  the  same  time,  publical 

of  the  summons  must  be  commenced,  or  service  thereof  must 

made  without  the  state,  pursuant  to  an  order  obtained  therei 

as  prescribed  in  chapter  fifth  of  this  act. 

See  Co.   Proc.   S  132;  boo,  g  1G31,  also,  $  1673,   post;   L.  1904,  ch.  51& 
effi'ct  Sept.   1,   IDiM. 

il    1G71.    [AiuM,   1U05.]     KITcet  of   notice. 

Where  a  notice  of  the  peiidciu-y  of  an  action  may  be  filcKl, 
prescribed  in  the  last  se<"tioii,  the  pendency  of  the  action  is  ci 
stnietive   notice,   friim   the   time   of  so   filing   the   notice   only, 
a   purchaser   or   iniumbrancer  of   the   proiierty   affected    there! 
from  or  against  a  defendant,  with  respect  to  whom  the  notict»| 
directed  to  be  indexetl,  as  jirescribed  in  the  next  se'-tion.     A 
sun,  wliose  conveyance  or  incumbrance  is  subsequently  execute 
or  subsciiuently  recorded,  is  ])ound  by  all  proceedings  taken  in  t| 
acti(»n,  after  the  tiling:  of  the  notice,  to  the  same  extent  as  if 
was  a  party  to  the  action.    In  any  action,  other  than  an  action  I 
foreclose  a  mortjja^'e  or  for  the  partition  of  real  property  or 
(h»\ver,  in  which  a  notice  of  the  pendency  thereof  has  been  fil 
and  in  which  it  slnill  appear  to  the  court  upon  a  motion  made| 
her»'inMfter  provided,  that  adequate  relief  ran  be  secured  to 
l»hiintiff  by  a  deposit  of  money,  or  in  the  discretion  of  the  ool 
by  tlie  Kivinp  of  an  nndertakinp,  as  hereinafter  provided,  whl 
the  cancellation  of  such  notice  is  not  otherwise  expressly  provJi 
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or  regulated,   any  defendant  or  any  other  person  having  an 

it  in  the  property  affected  by  the  action,  may  apply  for  the 

icellation  of  such  notice.     Such  application  shall  be  by  motion 

[e  in  the  action  upon  notice,  to  be  directed  and  approved  by 

court,  to  all  the  parties  to  the  action  and  to  such  other  per- 

as  the  court  may  direct.     If  the  court  on  the  hearing  of  the 

idon  shall   decide  that  adequate  relief  can  be*  secured  to  the 

ttiff  aud  that  the  case  is  one  in  which  the  judgment  sought 

[be  enforced  against  the  real  property  mentioned  m  said  notice 

[]^ndency  of  action  may  be  secured  by  the  deposit  of  the  amount 

imed  or  bj'  the  giving  of  an  undertaking,  the  court  may  make 

order  directing  that  the  applicant  make  a  deposit  in  court  of 

of  money,  or  in  the  discretion  of  the  court,  give  an  under- 

ig  with   at   least  two  sufficient  sureties  for  the  payment  of 

amount    "which  the  party  filing  such  notice  of  pendency  of 

m,  or  any  other  party  to  the  action  claiming  an  interest  or 

Qfion  sucn  real  property  may  recover  in  the  action,  and  will 

the  judgment  sought  to  be  enforced  against  said  real  property, 

"ie  event  that  a  final  judgment  shall  be  recovered  therein  and 

Utioned  for  the  performance  of  such  other  terms  as  the  court 

direct,    and  that  thereujKjn,  and  upon  such  other  terms,  if 

as  the   court  shall  deem  equitable,  an  order  be  made  can- 

ig  such  notice  of  record.     The  sum  required  to  be  paid  into 

or  the    amount  of  the  undertaking,   shall   be  at  least  the 

int   claimed    by  the  plaintiflf  or  the   value  of  the  property 

ted    by    the  action   or  the  interest  of  the  party  filing  such 

Ice  therein,  with  interest  and  costs,  and  if  the  court  allow  an 

:klng  to  be  given,  a  copy  thereof  with  notice  of  filing  of 

same,  shall  be  served  upon  the  attorney  for  the  plaintiff  and 

such  other  parties  as  tne  court  may  direct  and  notice  of  not 

than  two  days  of  the  justification  of  the  sureties.     Upon  the 

of  the  sum  required  into  court,  or  if  an  undertaking  is 

upon  the  approval  of  such  undertaking  by  the  court  or  a 

thereof  and  the  compliance  with  such  other  terms  as  may 

been  imposed,  the  court  may  direct  that  the  notice  of  pen- 

of  action  be  cancelled  of  record  by  a  particular  clerk  or  by 

le  clerks  with  whom  it  is  filed  and  recorded,  which  cancef- 

mnst  be  made  by  a  note  to  that  effect,  on  the  margin  of 

record,   referring  to  the  order.     Unless  the  order  is  entered 

|the  same  clerk's  oflSce,  a  certified  copy  thereof  must  be  filed 

an,   before  the  notice  is  cancelled.     After  a  notice  of  pen- 

of   action  has  been  cancelled   as  herein  provided,   neither 

proceedings  in  the  action,  nor  any  judgment  which  may  be 

:red  therein,  shall  affect  the  real  property  described   in  any 

of   pendency   which   has   been   cancelled   pursuant   to   the 

i»!ons   of  this  section. 

Proe.,   5   132;  I*.  1906,   ch.  60.    In  effect   Sept,  1,  1905. 
leTZ.  Hotice  to  be  recorded  and  indexed. 
^Bach  county  clerk,  with  whom  such  a  notice  is  filed,  must  inime- 
tely  record  it,  in  a  book  kept  in  his  office  for  that  purpose, 
index  it  to  the  name  of  each  defendant,  specified  in  a  direc- 
appended  at  the  foot  of  the  notice,  and  subscriLed  by  the 
>mey  for  the  plaintiff.     The  expense  of  procurinj;  a  new  book, 
necessary,  must  be  paid  out  of  the  county  treasury,  as  other 
ity   charges. 

19M.  ch,  53,  SI  1  ADd  2  (6  Edm.   231). 

1973«  Ifotfee  of  pendency  of  action  by  defendant. 
Where  a  defendant  sets  up  in  his  answer  a  counterclaim,  upon 
he  demands  an  affirmative  judgment  affecting  the  title  to, 
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or  the  possession,  use,  or  enjoj'ment  of,  real  property,  he  ma] 
at  the  time  of  filing  hid  answer,  or  at  anj  time  afterwards  befai 
final  judgment,  file  a  like  notice.  The  last  three  sections  apply  t 
such  a  notice.  For  the  purpoee  of  such  an  application,  the  di 
fendant  filing  such  a  notice  is  regarded  as  a  plaintiff,  and  tt 
plaintiff  is  regarded  as  a  defendant. 
Co.  Proc,  I  132*  in  part.     See  }  1G70,  ante. 


§   1674.   [Am'd,    189:2.]     When    and    how    notice    mny    1 
cancelled. 

After  the  action  is  settled,  discontinued,  or  abated,  or  fin 
judgment  is  rendered  therein  against  the  party  filing  the  noti4 
and  the  time  to  appeal  therefrom  has  expired,  or  if  a  plaint! 
filing  the  notice  unreasonably  neglects  to  proceed  in  the  acti^ 
the  court  may,  in  its  discretion,  upon  the  application  of  ai| 
person  aggrieved,  and  upon  such  notice  as  may  be  directt^  -4 
approved  by  it,  direct  that  a  notice  of  the  pendency  of  an  actitj 
filed  as  prescribed  in  the  last  four  sections,  be  cancelled  of  recoi 
by  a  particular  clerk,  or  bj'  all  the  clerks,  with  whom  it  is  fil 
and  recorded.  The  cancellation  must  be  made  by  a  note  to  tk 
effect,  on  the  margin  of  the  record,  referring  to  the  order.  Unii 
the  order  is  entered  in  the  same  clerk's  ofiice,  a  certified  cm 
thereof  must  be  filed  therein,  before  the  notice  is  cancelled.  la 
judgment  creditor's  action,  the  court  may,  at  any  stnge  of 
proceeding,  upon  notice  to  the  plaintiff  or  to  the  judgment  credi 
to  be  affected  thereby,  direct  that  a  notice  of  the  pendency  the 
be  cancelled,  upon  payment  into  court  of  the  amount  of 
judgment  or  judgments  sought  to  be  enforced  in  such  sc 
together  with  the  accrued  interest  and  such  sum  in  add! 
thereto  as  the  court  may  deem  suilieient  to  cover  interest  likel; 
accrue  during  the  pendency  of  the  action  and  costs.  Or,  in 
thereof,  the  court  may,  in  its  discretion,  order  that  an  n 
taking  be  given  in  a  sum  double  the  auiotint  of  the  judguu* 
judgments  sought  to  be  enforced,  with  two  sufficient  suretit* 
be  approved  by  the  court  or  a  judge  thereof,  conditioned  that 
defendant  or  defendants  applying  therefor  will  pny  the  judgi 
or  judgments  sought  to  be  enforced  against  said  property, 
interest  and  costs  in  the  event  that  a  final  judgment  shall 
entered  in  such  judgment  creditor's  action  in  favor  of  the  j 
ment  creditor  or  creditors  to  the  effrnt  that  such  real  estate 
at  the  time  of  the  tiling  of  said  notices  of  ^wndeiicy  of  acti 
equitably  chargeable  therewith.  A  copy  of  said  undertaking,  w 
notice  of  the  tiling  of  the  same,  shall  be  served  upon  the  atto 
for  the  judgment  creditor,  and  notice  of  not  less  than  two  d 
of  the  justification  of  the  sureties.  Upon  the  approval  of  snj 
undertaking  by  tlie  court  or  a  judge  thereof,  the  court  may  dira 
that  the  notice  of  pendency  of  action  be  cancelled  of  record,  in  t 
manner  above  provided.  Where  a  judgment  creditor's  a(^tii>o 
l)rought  by  the  iilaintiff  as  well  on  his  own  behalf  as  on  behalf 
such  other  creditors  as  may  come  in  and  contribute  to  the  pxpe; 
of  such  action,  notice  of  the  application  to  cancel  such  lis  pen^ 
shall  be  given,  as  well  to  the  plaintiff  as  to  such  other  judgn 
creditors  as  shall,  before  the  service  of  the  notice  of  motion  i 
or(l(»r  to  show  cause,  h.ive  served  upon  the  attorney  nppearini:  f) 
the  defeuilant  in  whose  name  the  title  shall  stand  at  tlie  tini*'  < 
the  eoninun<'enuMit  of  the  n<'tion  a  notice  to  the  effect  that  siij 
jndginj'Ut  rreditor  eh'cts  to  ef>nie  in  nnd  cnntrilmte  to  the  expen<i 
of  sueh  nction,  whi<'h  notiee  shnll  '.\\^n  describ'*  the  Judgment  1 
giving  the  name  of  (he  court  in   which  it  was  recovered,  sw 
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xcoTery  and  the  amount  thereof,  aud  shall  be  accompanied  by  an 
kffidarit  of  the  iudgmeut  creditor  or  his  attorney  to  tne  effect  that 
jach  judgment  has  been  duly  docketed,  giving:  the  date  and  place 
f  such  docket,  and  that  an  execution  has  been  issued  thereon  to 
he  sheriff  of  tne  proper  county  and  has  been  returned  unsatisfied, 
End  the  ainoaut  claimed  to  be  due  thereon.  In  such  case  the  couit 
liail  provide  for  like  deposit  or  like  security,  as  the  case  may  be, 
br  the  benefit  of  the  judgment  creditor  giving  such  notice  before 
■e  cancellation  of  such  notice  of  pendency  of  action. 
^   iaD%    cb.    604. 

Iti  1975.  'Wlieit    and    ho^r    court   may    eompel    delivery    of 
esHlon   of  real  property  to   purchaser. 

'Where  a  judjrment  in  an  action  specified  in  this  title,  allots  to 
porscins  a  distinct  parcel  of  real  property,  or  contains  a  direc- 
tor the  sale  of  real  property,  or  confirms  such  an  allotment  or 
it  may  also,  except  in  a  case  where  it  is  expressly  prescribed 
is   act    that   the   judgment   ihay   be   enforced   by   execution, 
t  the  fielivery  of  the  possession  of  the  property  to  the  person 
thereto.     If  a  party,  or  his  representative  or  successor, 
is   bound   by  the  judgment,  withholds  possession  from  the 
n    thoB    declared  to  be  entitled   thereto,   the  court,   besides 
shin^  the  disobedience  as  a  contempt,  may,  in  its  discretion, 
order,   require  the  sheriff  to  put  that  person  into  possession. 
li  an  order  must  be  executed,  as  if  it  was  an  execution  for  the 
Tery  of  the  possession  of  the  property. 
B.    S.    191,    part   of   {   152   (2  Edm.   199). 
1S7G.    1,']Bon  sale  of  real  property,  officer  to  pay  taxes, 

There    a    judgment   rendered   in   an   action   for   partition,   for 
er,  or  to   foreclose  a  mortgage  upon  real  property,  directs  a 

of  the  real  property^  the  officer  making  the  sale  must,  out  of 
proceeds*,  unless  the  judgment  otherwise  directs,  pay  all  taxes, 

laments,    and  water  rates,  which  are  liens  npon  the  property 

sod    redeem  the  property  sold  from  any  sales  for  ilnpaid 

«,   assessmentfl^^-OT— water  rates,   which  have  not  appareTitty 

e  absolute.     The  sums,  necessary  to  make  those  payments 

redemptions,   are   deemed   expenses  of  the  sale,   withinf  the 

ling^  of   that  expression,  as  used  in  any  provision  of  article 

d,  third  or  fourth  of  this  title. 
1870,   cb.    71T,  ^  2,  modified  and  ani'd.     See  Rule  61. 

1077.    «IiBclitrment    to   be    entered   in   county   nvhere   real 
crty  la   aitaated. 

ere  real  property,  sold  by  virtue  of  a  judgment,  rendered  in 
action  specified  in  the  last  section,  is  situated  in  a  county, 
than  lliat  in  which  the  judgment  is  entered,  the  judgment 
be  also  entered  in  the  office  of  the  clerk  of  the  county 
rein  the  property  is  situated,  before  the  purchaFpr  can  be 
ired  to  pay  the  purchase-money,  or  to  accept  a  deed.  The 
k  of  the  latter  connty  must  enter  it  in  the  jadgment-book 
by  him.  upon  filing  with  him  a  copy  thereof,  certified  by  the 
lerk  with  whom  it  is  entered. 
i  11178.    T-A-m^d,  ]8»4,  1K96,  IKUR.]    Sale;  notice  of;  how  eon- 

met 


A  sale  made  in  pursuance  of  any  provision  of  this  title,  must 
^  at  public  auction  to  the  highest  bidder.  Notice  of  such 
lie  must  be  ^ven  by  the  oflicer  making  it,  as  prescribed  in 
Betion  fonrteen  huTidred  and  thirty-four  of  this  act  for  the  sale 
f  a    sheriff  of   real   property,   by   virtue  of  an   execution,   un- 
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less  the  property  is  situated  wholly  or  partly  in  a  city 
which  a  daily,  semi-weekly  or  tri-weeiily  newspaper  is  publishe 
and,  in  that  case,  by  publishing  notice  of  the  sale  in  siu 
a  daily,  semi-weekly  or  tri-weekly  paper,  at  least  twice  in  ea* 
week  for  three  successive  weeks,  or  in  a  weekly  paper  pa 
lished  in  a  city,  once  in  ouch  of  the  six  weeks,  immediately  pi 
coding  the  sale,  or  in  the  counties  of  New  York  and  Kings  in  ti 
SUCH  daily  papers.  If  the  officer  appointed  to  make  such  sale  do 
not  appear  at  the  time  and  place  where  such  sale  has  been  adve 
tisod  to  take  place,  then  in  that  case  the  attorney  for  the  plainti 
may  postpone  or  adjourn  such  sale,  not  to  exceed  four  weefc 
during  which  time  such  attorney  may  make  application  to  tl 
court  to  have  another  person  appointed  to  make  such  Ba'e.  Noti 
of  the  postponement  of  the  sale  must  be  published  in  the  pap 
or  papers  wherein  the  notice  of  sale  was  published.  The  terms  < 
the  sale  must  be  made  known  at  the  sale,  and  if  the  property,  i 
any  part  thereof,  is  to  be  sold  subject  to  the  right  of  dower,  ciiax\ 
or  lien,  that  fact  must  be  declared  at  the  time  of  the  sale. 
the  property  consists  of  two  or  more  distinct  buildings,  farms  < 
lots  they  shall  be  sold  separately,  unless  otherwise  ordered  1 
the  court;  and  provided,  further,  that  where  two  or  more  bail 
ings  are  situated  on  the  same  city  lot,  they  be  sold  together. 
In  eflTect  Sept.  1.  1808;  L.  1898,  ch.  662;  L.  1806,  cb.  1S2;  L.  1894,  eh.  28% 
§  1070.  PnrchaiiCM  by  eertnln  oillceii  prohibited.  Penalt 
A  commissioner,  or  other  officer,  making  a  sale,  as  prescrilM 
in  this  title,  or  a  guardian  of  an  infant  party  to  the  action,  shi 
not,  nor  shall  any  person,  for  his  benefit,  directly  or  indirecd 
I)nrchaso,  or  be  intorostod  in  the  purchase  of,  any  of  the  propeil 
sold;  except  that  a  guardian  may,  where  he  is  lawfully  nuthorizi 
Kf)  to  do,  purchase  for  the  benefit  or  in  behalf  of  his  ward.  Tl 
violation  of  this  section  is  a  misdemeanor;  and  a  purchase,  mai 
contrary  to  this  section,  is  void.  "j 

§   1080.  Reversioner,  etc.,  may  bringr  action  after  tenaal 
defanlt. 

Where  a  tenant  for  life,  or  for  a  term  of  years,  suffers  jodi 
ment  to  be  taken  against  him,  by  consent  or  by  default,  in  I 
action  of  ejectment,  or  an  action  for  dower,  the  heir  or  perso 
owning  the  reversion  or  remainder,  may,  after  the  determinatia 
of  the  particular  estate,  maintain  an  action  of  ejectment  J 
recover  the  property. 
2   H,   8.   :J39,   S  2   (2  Edm.   350),   am'd.     See  5   1688,   po«t. 

1  14181.  Defendant,     lioiv     prevented     from      comnaittiB 
MTiiMte,  etc. 

Tf,  during  the  pendency  of  an  action  specified  in  this  title,  tfc 
defendant  commits  waste  upon,  or  does  any  other  damage  U 
the  property  in  controversy,  the  court,  or  a  judge  thereof,  maj 
upon  the  application  of  the  plaintiff,  and  due  proof  of  the  fart 
by  affidavit,  grant,  without  notice  or  security,  an  order,  restrnil 
ing  him  from  the  commission  of  any  further  waste  upon  or  dan 
a^o  to  the  property.  DisDbedionre  to  such  an  order  may  b 
luinished  as  a  contempt  of  the  court.  This  section  does  no 
afFcH't  the  plaintiff's  right  to  a  permanent  or  temporary  tnjan< 
tion  in  such  an  action. 

2  R.  S.  .330,   §S  18  niul  19  (2  Edm.  347). 

ji    K182.  ^Vlien  order  for  nnrvey  may  be  made. 
Tf  the  court,   in  which   an   action  relating  to  real  property  I 
pending,   is   satisfic^d   that   a  survey  of  any   of   the   property,  & 
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the  possession  of  either  party,  or  of  a  boundary  line  between 
the  parties,  or  between  the  property  of  either  of  them,  and  of 
another  person,  is  neceBsary  or  expedient,  to  enable  either  party 
to  prepare  a  pleading,  or  prepare  for  trial,  or  for  any  other 
proceeding  in  the  action,  it  may,  upon  the  application  of  either 
party,  upon  notice  to  the  part>'  in  possession,  make  an  order, 
grantiojr  to  the  applicant  leave  to  enter  upon  that  party's  prop- 
erty, to  make  such  a  survey. 

2  R.   S.   341,   I  13  (2  Edm.  8U0.   am*d. 

I  1683.   Contents  and  nerTlce  of  order. 

An  order,  made  as  prescribed  in  the  Inst  section,  must  specify, 

by  a  description  as  definite  as  may  be,  the  property  or  boimdary 

ime  to  be  surveyed,  and  the  real  property  of  the  adverse  party, 

qion  which  it  is   necessary  to  tuiter  for  that  purpose.     A  copy 

reof  roust  be  served  on  the  owner  or  occupant  of  that  property, 

fore  entry  thereupon. 

Id.,  9  14,  am'd. 

I  1684.  Authority  of  i^rty  under  order. 

After  serving  a  copy  of  the  order,  as  prescribed  in  the  last 
KctioD,  the  party  obtaining  it.  his  noeossary  snrveyofH.  servants, 
ind  agents,  may  ent^r,  for  the  purpose  of  making  the  survey, 
apon  the  real  property  described  in  the  order,  and  may  there 
make  the  survey;  but  each  person  so  entering  is  responsible  for 
any  unnecessary  injury  done  by  him;  and  the  party  procuring 
the  order  is  responsible  for  such  an  injury,  done  by  any  person 
io  entering. 
Id.,  i  15,  am'd. 

i  1B85.  Liiabillty  of  purchaner,  pending:  nn  action. 
If  the  defendant,  in  an  action  of  ejectment  or  an  action  for 
dower,   aliens  the  real  property  in  question,   after  the  filing  of 
1  notice,  as  specified  in  section  1670  of  this  act,  and  an  execu- 
lion  against  him  for  the  plaintiff's  damages  is  returned  wholly 
•  or  partly  unsatisfied,  an  action  raa.v  be  maintained  by  tho  plain- 
mpS  against  any  person  who  has  been  in  possession  of  the  prop- 
■rty,  under  the  defendant's  conveyance,  to  recover  the  unsatisfied 
P»rt1on  of  the  damages,  for  a  time  not  exceeding  that,  during 
r%hich  he  possessed  the  property. 
r     Id..  I  19.     See  I  1670,  ante. 

f  1680.  Infant  may  maintain,  etc.,  real  action  in  liln  o^M^n 
i  «ame. 

!  Any   action   specified   in   this   title   may   be   maintained   by   or 

I  against  an  infant  in  his  own  name;  an<l   article  fourth   af  title 

I  second   of   chapter   fifth   of  this   act   applies  to   such   an   action. 

I  except  as  otherwise  prescribed  in  sections  in3i)  and  1530  of  this 

!  act. 

I  1687.  Joinder  of  real  actions  iritli  oitherH. 

Nothing  contained  in  this  title  is  to  be  construed,  as  to  prevent 
the  plaintiff  from  uniting  in  the  same  complaint  two  or  more 
caoses  of  action,  in  any  case  specified  in  section  484  of  this  act. 

8«e  I  484.  ante. 

I  1688.  "Wlien  special  proceedlnyp  to  recover  real  prop- 
erty not  allowed. 

A  special  proceeding  to  recover  real  property  cannot  be  taken, 
**eept  in  a  case  specially  prescribed  by  law. 

)  B.  8.  MS,  8  M  (2  Um.  854). 
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ARTICI/B  TBlfTH. 

(AOded  by  L.  1901,  ch.  80S.    In  eltect  Sept.  1,  1901  > 

Evidence  in  actions  or  proceedings  involving  a  title  to  real  property. 

Sec.  1686a.  Teatlmony  perpetuated  purtaant  to  tJiSa  art)<de  may  be  ncelved. 
1688b.  Rffect  of  docnmentary  evidence. 
1088c.  Mode  of  Introducing  testimony. 

1688d.  Application  to  take  depoaltion  and  perpetuate  teatlmooj. 
1688e.  Petition,  -vrhat  to  contain. 
1688f.  Aiwolntment  of  referee;  notice  to  appear. 
1688f.  Beferee  to  talie  deposition. 

1688h.  Bzamlnation;  depoeition  to  be  signed  and  certified. 
16881.   D^KMltlona  as  evidence. 

I  1688a.    Testimony  perpetuated  parsuant  to  tbia  article 
maT  l>c  received. 

In  any  action  or  proceeding  involving  a  question  as  to  title  to 
real  property  in  the  state  of  New  York,  the  coart  shall  upon  the; 
offer  of  any  party  receive  in  evidence  testimony  perpetuated  pai^l 
suant  to  the  provisions  of  this  article;  provided  that  the  testimony 
of  a  witness  shall  not  be  admissible  under  the  provisions  hereof 
until  the  court  is  satisfied  that  such  witness  is  deceased,  or  is 
unable  personally  to  attend  by  reason  of  insanity,  sickness  or  other 
infirmity,  or  is  confined  in  a  prison  or  jail,  or  is  absent  from  tbe 
state,  and  his  attendance  can  not  with  reasonable  diHgence  be 
compelled  by  subpoena  or  his  testimony  taken  by  commission. 

I  1688b*  Btfeot  of  doeamentary  evidence. 

No  provision  of  this  article  shall  give  to  any  documentary  evi- 
dence introduced  in  connection  with  such  testimony  any  greater 
or  different  effect  than  may  be  due  to  it  by  reason  of  the  testi- 
mony relative  thereto  or  its  own  character. 

I  1688c.   Mode  of  Introducing  testimony. 

Such  testimony  may  be  introduced  in  such  action  or  proceedinc 
in  any  mode  established  by   the  practice  of  the  courts  for  the 
introduction  of  testimony  given  upon  a  former  trial  of  an  action    ^ 
by  a  witness  who  has  since  died,  and  subject  to  objectkuiB  as  to   1 
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the  competency  of  a  witness  or  the  relevancy  or  competency  of  a 
■question  put  to  him  or  the  answer  given  by  him,  as  if  the  witness 
were  personally  examined,  and  without  being  noted  upon  the 
ideposition. 


!  i  1688d.  Application  to  talce  deposition  a.nd  to  perpetv 
^te  testimony. 

Where  a  person  has  'been,  or  he  and  those  under  whom  he 
ims  have  been,  for  one  year  in  possession  of  real  property  or 
an  undivided  interest  therein,  claiming  it  in  fee  or  for  life 
for  a  term  of  years,  not  less  than  ten,  he  may  apply  to  the  ' 
>reme  court,  by  petition,  to  take  the  deposition  of  any  person 
persons  and  to  perpetuate  such  testimony  to  be  received  in 
lence  pursuant  to  the  provisions  of  this  article. 

I  lQ8Se.   Petition,  'vrhnt  to  contain. 

The  person  desiring  to  take  a  deposition  and  to   perpetuate 

linony  as  prescribed  in  this  article  may  present  to  a  justice  of 

Supreme  court  a  petition  duly  verified,  setting  forth  as  follows: 

First.  A  description  of  the  real  property  in  relation  to  which 

p<?titioner  desires  testimony  taken  and  perpetuated,  the  estate 

the  petitioner  therein,  whether  in  fee  or  for  life,  or  for  a  term 

jears,   and  whether  he  holds  as  heir,  devisee  or  purchaser,  or 

trustee  of  an  express  trust. 

Second.  That  the  property  at  the  date  of  the  petition  is  and 
one  year  next  preceding  has  been  in  his  possession  or  the 
ision  of  himself  and  those  from  whom  he  derives  title,  either 
sole  owner  or  as  joint  tenant  or  as  tenant  in  common. 

lird.  A  general  statement  of  the  facts  as  to  which  testimony 

i.to  be  taken  and  the  circumstances  which  render  it  necessary 

the    protection   of   the  petitioner's  rights  that  the  proposed 

imony  should  be  perpetuated. 

Fourth,  The  names  and  residences  of   the  persons  to  be  ex- 

dned. 

Fifth.  The  names  and  residences  of  persons  having  interests 
lich  may  be  adversely  affected  by  the  testimony  sought  to  be 
^en,  so  far  as  such  names  and  residences  are  within  the  knowl- 
re  of  the  petitioner;  or,  where  such  names  and  residences  can- 
be  ascertained,  a  statement  of  the  class  of  persons  having 
Its  which  may  be  so  adversely  affected. 
!  Sixth.  Any  other  fact  necessary  to  show  that  the  case  comes 

pithin  the  provisions  of  this  article. 

! 

i  lS88f«  Appointment  of  referee  |  notice  to  appear. 

'  trpon  the  presentation  of  the  petition,  the  judge  shall  make  an 
Mer  containing  directions  as  to  the  persons  to  whom,  and  the 
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manner  in  which,  notice  shall  be  given  of  the  time  and  place  at, 
which  such  application  will  be  heard;  and  at  the  time  fixed  ia] 
said  notice  for  that  purpose,  if  it  shall  be  shown  to  the  satisfactior' 
of  the  court  that  the  case  comes  within  the  provisions  of 
article,  the  court  shall  make  an  order  appointing  a  referee  to  tj 
such  testimony  and  prescribing  the  manner  in  which  and  th^j 
persons  to  whom  notice  shall  be  given  of  the  time  and  place  aC 
which  the  testimony  will  be  taken  before  said  referee. 

S  16SSar>  Referee  to  take  deposition. 

Before  proceeding  with  the  testimony,  the  referee  shall  requiit 
proof  that  due  notice  of  the  hearing  has  been  given  in  accordanfll 
with  the  directions  in  said  order  contained,  and  thereupon  thi 
referee  must  proceed  to  take  the  depositions  of  the  persons  pn> 
posed  to  be  examined,  as  stated  in  the  petition,  at  the  time  ant 
place  mentioned  in  the  notice,  and  may  from  time  to  time  aft 
journ  the  examination  to  another  day  and  another  place  iwithll 
the  same  countj'.  All  the  provisions  of  sections  eight  hundrei 
and  fifty-four,  eight  hundred  and  fifty-five,  eight  hundred  •«! 
fifty-six,  eight  hundred  and  fifty-seven  and  eight  hundred  anl 
fifty-eight  of  the  code  of  civil  procedure  apply  to  the  examinaticit 
of  a  person  taken  as  prescribed  in  this  article. 

$  I688I1.  Bxamtnatlon )  deposition  to  be  slsneA  n>sd   eeM 
tlfled. 

The  referee  upon  every  examination  taken  as  prescribed  in  tift 
article  must  insert  therein  every  answer  or  declaration  of  ^H 
person  examined,  which  any  party  to  the  said  proceeding  requiij 
to  be  inserted.  If  upon  the  examination  before  the  referee  tlM 
person  examined  refuses  to  answer  any  qnestion,  the  referee  muS 
report  the  fact  to  the  court  or  a  judge  thereof,  who  must  derat 
mine  whether  the  witness  is  bound  to  answer  the  question.  Tlu 
deposition  when  completed  must  be  read  and  subscribed  by  tlM 
persons  examined,  certified  to  by  the  referee,  and  within  ten  dajl 
thereafter  must,  together  with  the  petition  and  order  under  ^«rhid| 
it  was  taken,  and  proof  of  service  of  all  the  notices  required  b; 
this  article,  be  filed  in  the  oflice  of  the  clerk  of  the  county  fi 
which  it  was  taken,  and  the  said  deposition  or  a  certified  com 
thereof  must  be  recorded  in  the  office  of  the  register  (or  deri 
where  there  is  no  register)  of  the  county  in  which  the  real 
is  situated. 


S  10881.  Depositions  as  evidence. 

Subject  to  the  provisions  of  this  article,  the  depositions  or  j 
certified  copy  thereof  may  be  read  in  evidence  by  any  party  ti 
an  action  or  proceeding,  which  shall  involve  the  title  to  such  rc>4 
property,  as  against  the  person  on  whose  petition  said  deposttloiti 
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• 

rere  taken,  each  person  to  whom  notice  of  the  taking  of  such 
jBpositioDS  was   given  as  directed   in   the   order  appointing  the 

eeree,  and  all  persons  claiming  from,  through  or  under  them  or 
r  of  them. 
^  IflOl,  dL  308,     In  effect  Sept.  1,  1901. 
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TITLE  IL 
Actions  relatingr  to  cnatceb. 

Article  1.  Action    to    recover   a    chattel. 

2.  Action  to  lorecloae  a  lien  upon  a  cbattel, 

article:  first. 

Action  to  recover  a  chaiteL  ^ 

8ec.  1689.  Joinder  of   action  with   others. 
1C90.  When  It  cannot  be  maintained. 
1001.  Id.;  after  Judgment  against  the  plalnUff. 
1602.  Id.;   by  an  assignee. 

1C03.  Jurisdiction,  etc.,  when  a  replevin  precedes  summooa. 
1C04.  Plaintiff  may  require  sheriff  to  replevy. 
1605.  Affidavit  therefor,  before  commencement  of  action.  - 

1696.  Id.;  after  commencement  of  action. 
1007.  id.;  where  several  chattels  are  to  be  replevied. 

1608.  Provision  where  a  part  only  Is  replevied. 

1609.  Plaintiff's  undertaking  for   replevin. 

1700.  How  chattel   to    be   replevied. 

1701.  Id.;  how  taken  from  a  building,  etc. 

1702.  Replevied  chattel;  how  kept,  etc. 

1703.  When  defendant  may  except  to  sureties;  proceedings  the 

1704.  When   defendant   may   reclaim   chattel;    proceedings   thereu 

1705.  Sureties;  when  and  how  to  Justify.  ».  ^^  , 

1706.  When  and  to  whom  sheriff  must  deliver  chattel. 

1707.  Penalty  for  wrong  delivery  by  sheriff. 

1708.  Undertaking;  to  whom  delivered. 

1709.  Claim  of  title  by  third  person;   proceedings  thereupon. 

1710.  Action  against  sheriff  upon  such  claim.  S 

1711.  Indemnity  to  sheriff  against  such  action. 

1712.  When  agent,  etc.,  may  make  affidavit  for  replevin  or  return. 

1713.  Second  and  subsequent  replevin;   proceedings  thereupon. 

1714.  Replevin,  where  order  of  arrest  has  been  granted. 
1716.  Return,   etc.,  by  sheriff. 

1716.  Id.;  how  compelled.  _^..^  *.,    ^ 

1717.  Replevin  papers  to  be  made  part  of  Judgment-roll,  etc. 

1718.  Action  not  affected  by  failure  to  replevy.  ,       ,  . 

1719.  When  and  how  plaintiff  may  abandon  his  claim  as  to  pan, 

1720.  Title;  how  stated  In  pleading. 

1721.  Taking,  etc.;  how  stated  In  complaint. 

1722.  Damages,    when  chattel  Injured,   etc.,  by  defendant. 

1723.  Answer  of  title  In  third  person. 

1724.  Answer  that  property  was  distrained  doing  damage. 

1725.  Defendant  may  demand  Judgment  for  return. 

1726.  Verdict,   etc.,   what  to  state. 

1727.  Substitute  In  certain  cases  for  finding  as  to  value. 

1728.  Verdict,  etc.,   for  part  of  several  chattels;  Judgment  the 

1729.  Damages  how  ascertained  on  default. 

1730.  Final  Judgment;  docketing  the  same. 

1731.  Exeentlon:  contents  thereof. 

1732.  Id.:  sheriff's  power  to  take  chattel. 

1733.  Action  on  undertaking;  when  maintainable. 
17.'{4.  SJiorlff's  return  evidence  therein. 
1735.  Ill  Jury,   etc.,   no  defence. 
1730.  Abatement  and  revival  of   action. 

S  1080.  Joinder  of  action  wltli  otl&ern. 

Nothing  in  this  title  is  to  be  bo  construed,  as  to  prerent 
plaintiff  from  uniting,  in  the  same  complaint,  two  or  P 
causes  of  action,  in  any  case  specified  in  section  484  of  this 

See    S    1687,    ante. 

{  lOfK).  [Ain'd,  1894.]    "When  It  cannot  be  imalntaln«4. 

An  action  to  recover  a  chattel  cannot  be  maintained  in 
of  the  following  cases:  ^^^ 

-  _^4a 
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1.  Where  the  chattel  was  taken  by  virtue  of  a  warrant,  against 
»  plaintiff,  for  the  collection  of  a  tax,  assessment  or  tine,  issued 

pursuance  of  a  statute  of  the  State  or  of  the  United  States; 
tless  the  taking  was,  or  the  detention  is,  unlawful,  as  specitieci 
fiectioQ  aixteen  hundred  and  ninety-five  of  this  act. 

2.  Where  it  was  seized  by  yirtue  of  an  execution,  or  a  war- 
nt  of  attachment,  against  the  property  of  the  plaintiff,  unless 

was  legally  exempt  from  such  seizure,  or  is  unlawfully  de- 
iited.  as  specified  in  section  sixteen  hundred  and  ninety-five 
!  this  act. 

ft.  Where  is*  was  seized  by  virtue  of  an  execution,  or  a  war- 
pt  of  attachment,  against  the  property  of  a  person  other  than 
p  plaintiff,  and  at  the  time  of  the  commencement  of  the  action 

plaintiff  had  not  the  right  to  reduce  it  into  his  possession. 

ISM.  ch.  806;  2  R.  S.  622,  |S  4  and  6  (2  R.  S.  640),  am'd. 

1601.   Id.f  Witter  ladflrment  affalnat  tl&e  plaintiff. 

a    chattel   is   replevied,    in   an   action   to   recover   the 
u  and  a  final  Judgment  awarding  the  possession  thereof  to 
it  defendant  is  rendered,  a  subsequent  action  to  recover  the 
chattel    cannot    be   maintained    by   the   plaintiff,    for   the 
cauae   of   action.     But  the  judgment  does   not  affect  his 
to  maintain  an  action  to  recover  damages,  for  taking  or 
iming  the  same  or  any  other  chattel,  unless  it  was  rendered 
anst  him  upon  the  merits. 

I  62. 

1 1682.  lA.f  by  »n  aaaiffaee. 

y^i  action  to  recover  a  chattel,  the  title  to  which  has  been 
f erred  to  the  plaintiff,  since  the  wrongful  taking,  or  daring 
wrongful   detention  thereof,   with  or  without  the  damages 

[ained  by  the  talving,  withholding,  or  detention,  may  be 
tained  in  any  case,  where,  except  for  the  transfer,  such  an 
n  might  be  mahitained,  by  the  person  from  or  through  whom 

plaintiff  derives  title;  but  not  otherwise. 

1993.    Jnrtadlctioii,   etc.,  -wlten  replevin  precedes   anm- 

lere  a  chattel  is  replevied  before  the  service  of  the  sum- 
.  as  prescribed  in  this  article,  the  seizure  thereof  by  the 
iff  is  regarded  as  equivalent  to  the  granting  of  a  provisional 
»dy,  for  the  purpose  of  giving  jurisdiction  to  the  court,  nnd 
►ling  it  to  controf  the  subsequent  proceedings  in  the  action: 
as  equivalent  to  the  commenpement  of  the  action,  for  the 
pvpose  of  determining,  whether  the  plaintiff  is  entitled  to  main- 
b  the  action,  or  the  defendant  is  liable  thereto. 
te  f  416,   ante. 

1 1894.  Plaintiff  may  require  ulterlff  to  replevy. 

!7he  plaintiff  may.  when  the  summons  is  issued,  or  at  any 
fce  afterwards,  and  before  the  service  of  a  copy  of  the  defend- 
wCn  answer,  or,  where  judarment  is  taken  by  default  for  want 
r  an  appearance  or  pleading,  before  the  entry  of  the  final 
idgment,  canse  the  chattel,  to  recover  which  the  action  is 
Rmgiit   to  be   replevied   by   the   sheriff   of  the   county   where 

*  So  Id  the  original. 
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it  is  found.  For  that  purpose,  he  must  deliver  to  the  sberii 
an  affidavit  and  a  written  undertaking,  as  prescribed  in  tb 
following  sections  of  this  article,  with  a  written  reqnisitioi 
indorsed  upon  or  annexed  to  the  affidavit,  and  subscribed  by  b] 
attorney,  to  the  effect,  that  the  sheriff  is  required  to  replet 
the  chattel  described  therein.  The  requisition  may  be  directe 
to  the  sheriff  of  a  particular  county,  or,  generally,  to  the  sheri 
of  any  county  where  the  chattel  is  found.  It  is  deemed  U 
mandate  of  the  court. 
Co.  Proc.,  IS  206  and  209,  am'd  and  consolidated. 

{  1695.  Affldavit  therefor^  before  commeneemeat  i 
mctlon. 

The  affidavit,  to  be  delivered  to  the  sheriff,  as  prescribed  J 
the  last  section,  must  particularly  describe  the  chattel  to  1 
replevied;  and  must  contain  the  following  allegations: 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  entitil 
to  the  possession  thereof,  by  virtue  of  a  special  property  therel 
the  facts  with  respect  to  which  must  be  set  forth. 

2.  That  it  is  wrongfully  detained  by  the  defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  according  ( 
the  best  knowledge,  information,  and  belief  of  the  person  maJkJi 
the  affidavit.  \ 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant,  a^niij 
the  plaintiff,  for  the  collection  of  a  tax,  assessment,  or  fine,  isfli 
in  pursuance  of  a  statute  of  the  State,  or  of  the  United  Statf 
or.  if  it  has  been  taken  under  color  of  such  a  warrant,  eitll 
that  the  taking  was  unlawful,  by  reason  of  defects  in  the  {• 
cess,  or  other  causes  specified,  or  that  the  detention  is  unla^ 
by  reason  of  facts  specified,  which  have  subsequently  occai 

5.  That  it  has  not  been  seized  by  virtue  of  an  execution 
warrant   of   attachment,   against  the   property   of   the   plaii 
or  of  any  person  from  or  through  whom  the  plaintiff  has  dei 
title  to  the  chattel,  since  the  seizure  thereof;  or,  if  it  has 
BO  seized,  that  it  was  exempt  from  the  seizure,  by  reason  of 
specified,  or  that  its  detention  is  unlawful,  by  reason  of 
specilfied  which  have  subsequently  occurred. 

6.  Its  actual  value. 

See  Co.  Proc,  9  207. 

{  1G96.  Id.;  after  commenoemcnt  of  actton. 

But  where  the  affidavit  is  made  after  the  service  of  the 
mons,  the  aIlegatior«,  required  to  be  inserted  therein  by  suU 
visions  first  and  sec^^nd  of  the  last  section,  must  be  to  the  eff^ 
that  the  plaintiff,  at  the  time  of  the  commencement  of  1l 
action,  was  the  owner  of  the  chattel,  or  was  entitled  ^  to  t| 
possession  thereof  by  virtue  of  a  special  property  therein:  at 
that  it  was  then  wrongfully  detained  by  the  defendant,  as  iir 
scribed  in  those  subdivisions. 

S  1697.  Id.t  where  aeT-eral  cliatte1«  are  to  be  reple-rieda 

Where  the  affidavit  describes  two  or  more  chattels  of  tl 
same  kind,  it  must  state  the  number  thereof,  and  where 
describes  a  chattpl  in  bulk,  it  must  state  the  weight,  measnn 
ment.  or  other  quantity.  Whore  it  describes  two  or  more  chattf" 
to  be  replevied,  it  may.  at  the  election  of  the  plaintiff,  Ptat«»  fl 
aggregate  value  of  all;  or,  separately,  the  yalne  of  any  chitii 
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or  of  any  class  of  chattels,  and  the  ag^n^egate  value  of  the  re- 
inamder.  If  any.  Where  it  states  separaieiy  the  value  oi'  one 
or  more  chattels  or  classes  of  chattels,  the  defendant  may  re- 
quire, as  prescribed  in  the  following  provisions  of  this  articlo, 
iLe  return  of  any  or  all  of  the  chattels  or  classes  of  chjittols, 
I  the  value  of  which  Is  thus  stated,  or  of  the  portion  thereof 
;VhicL  has  been  replevied.  If  he  procures  such  a  return,  the 
femainder  must  be  delivered  to  the  plaintiff,  except  as  is  otherwise 
described  in  this  article. 
ISsflAuatory  of  |   1685,   ante. 

I   I  1096.  Prcnrtalon  ^bere  a  part  only  fii  replevleil. 

The  sheriff  must  replevy  a  smaller  number  or  a  smaller  quantity, 
•the  whole  of  the  chattel  or  chattels  described  in  the  .allidavit 
nnot  be  found.  In  that  case,  if  the  aggregate  value  only  is 
itpd  in  the  affidavit,  the  value  of  the  entire  chattel  or  class  of 
tttels,  as  so  stated,  is  to  be  deemed  the  value  of  the  part  re- 
eried.  for  the  purposes  of  the  proceedings  to  procure  a  return 
ereof  to  the  defendant. 

f  leOO.   PlaintllTii  andertaklniT  for  reple^n. 

The  undertaking  to  be  delivered  to  the  sheriff,  with  a  reqnisi- 

m  to  replevy  a  chattel,  must  be  executed  by  at  least  two  suro- 

B8,  who  must  be  approved  by  the  sheriff.    It  must  be  to  the 

feet,  that  the  sureties  are  bound  in  a  specified  sum,  not  less 

twice  the  value  of  the  chattel,  as  stated  in  the  aflidavit,  for 

prosecution  of  the  action;  for  the  return  of  the  chattel  to  the 

rfendant,  if    possession  thereof    is  adjudged    to  him,  or  if    the 

lion  abates,  or  is  discontinued,  before  the  chattel  is  returned  to 

*  defendant;  and  for  the  payment  to  the  defendant  of  any  sum, 

rhieh  the  judgment  awards  to  him  against  the  plaintiff. 

I  170O.    So-vr  chattel  to  be  replevied. 

If  any  chattel,  described  in  the  affidavit,  is  found  in  the  possos- 

of  the  defendant,  or  of  his  agent,  the  sheriff,  to  whom  nn 

avit,  requisition,  and  undertaking  are  delivered,  as  prescribed 

,    the  foregoing  sections  of  this  article,  must  forthwith  replevy 

fc  by  taking  it  into  his  possession.    He  must  thereuion,  without 

ftoay,  serve  on  the  defendant  a  copy  of  the  affidavit,  requisition 

iad  undertaking,  by  delivering  the  same  to  him  person nlly.  if  ho 

be  fonnd  within  the  county;  or,  if  he  cannot  be  so  found,  to 

agent,  if  any,  from  whose  possession  the  chattel  is  taken:  or. 

aeither  can  be  found  within  the  county,  by  leaving  the  cojiy  at 

usual  place  of  abode  of  either,  with  a  person  of  suitable  age 

discretion. 

See  Co.  Proc,,  remainder  of  S  209,  am'd- 

i  1701.  Id*  J  liow  taken  from  a  bafldlngr,  etc 

If  any  chattel,  described  in  the  affidavit,  is  secured  or  couronled 
b  a  building  or  inclosure,  the  sheriff  must  publicly  demand  its 
fclivery.  If  it  is  not  delivered,  pursuant  to  the  demand,  ho  must 
ernse  the  building  or  inclosure  to  be  broken  open,  and  must  take 
the  chattel  into  his  possession. 

Co.  Pioc.,  9  214.    See  {{  104,  106  and  1604,  ante. 

:  i  1702.  RepleT-led  cbattel^  bo-w  kept,   ete. 

A  sheriff,  who  has  replevied  a  chattel,  must  retain  it  in  his  pos- 
WMion,  keeping  it  in  a  secure  place,  until  the  person,  who  is 
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rntitled  to  the  posseBsion  thereof,  is  ascertained,  as  prescribed  ii 
this  article.  He  must  then  deliver  it  to  that  person,  upon  retiuesi 
and  payment  of  his  lawful  fees,  and  necessary  expenses  for  takjoi 
and  keeping  it,  as  taxed  by  a  judge  of  the  court,  or  the  counq 
judge  of  the  county  where  the  chattel  was  replevied,  upon  such  i 
notice  as  the  judge  deems  proper. 

Co.  Proc.,  S  215,  am'd. 

§    1703.    Wl&en    defendant   mmy   except   to    aaretieai    pr» 
eeedlniira  tl&ereupon* 

Within  three  days  after  the  chattel  is  replevied,  and  a  copy  od 
the  affidavit,  requisition,  and  undertaking  is  served,  the  defendant 
unless  he  requires  a  return  of  the  chattel  replevied,  or  of  one  oi 
more  of  them,  where  two  or  more  chattels  are  replevied,  m^ 
serve  upon  the  sheriff  a  notice,  that  he  excepts  to  tne  plaintiff^ 
sureties;  otherwise  he  is  deemed  to  have  waived  all  objections  tl 
them.  Where  the  defendant  has  not  appeared,  the  notice  must  n 
subscribed  either  by  him,  or  by  his  agent  or  attorney.  The  pel 
son  60  subscribing  the  notice  must  add  to  his  signature  his  offi(9| 
address,  as  prescribed  by  law,  with  respect  to  a  notice  of  appeal 
ance.  Within  ten  days  after  service  of  such  a  notice,  tbi 
plaintiff*s  attorney  must  serve  upon  defendant's  attorney,  or,  1 
the  defendant  has  not  appeared,  upon  the  sheriff,  notice  of 
justification  of  the  sureties.  If  the  notice  of  justification  isi  sorvi 
upon  the  sheriff,  he  must  immediately  serve  it  upon  the  pei 
whose  name  is  subscribed  to  the  notice  of  exception,  in  the  m< 
prescribed  by  law,  for  service  of  a  paper  upon  an  attorney  in 
action.  . 

Id..  S  210,  am'd.  J 

{  1704.  TVJhen   defendant  ntay  reelalm  chattel  i   proc4 
inffs    thereupon. 

The  defendant,  if  he  does  not  except  to  the  plaintiff's  snretil 
as  pn^scribed  in  the  last  section,  ma^,  within  the  time  aUowed 
kim  for  such  an  exception,  serve  upon  the  sheriff,  a  notice  that 
requires  a  return  of  the  chattel  replevied.     With  the  notice, 
must  deliver  to  the  sheriff  the  following  papers: 

1.  An  affidavit,  containing  an  allegation,  either  that  the  deft 
ant  is  the  owner  of  the  chattel,  or  that  he  is  lawfully  entitled  H 
tlio  possession  thereof,  by  virtue  of  a  special  property  therein,  thi 
fji'ls  with  respect  to  which  must  be  set  forth. 

2.  An  undertaking,  executed  by  at  least  two  sureties,  to  tk< 
elTc^ct  that  they  are  bound,  in  a  specified  sum,  not  less  than  twijj 
(lio  value  of  the  chattel  as  stated  in  the  affidavit  of  the  plaintln 
for  the  delivery  thereof  to  the  plaintiff,  if  delivery  thereof  I 
.1  IjiKlirod,  or  if  the  action  abates  in  consequence  of  the  defend 
nnt'fl  d<^nth:  and  for  the  payment  to  him  of  any  sum,  which  tiM 
jinlcTTiiont  awards  against  the  defendant. 

Within  three  days  after  serving  a  notice,  requiring  a  return  ol 
the  chattel,  as  proscribed  in  this  section,  the  defendant  mast  serrt 
upon  the  plaintiff's  attorney,  notice  of  the  justification  of  the  sure 
tloa  to  the  undertaking. 

Id.,  S  211,  am'd. 

§  1705.  SnretleH)  -vrhen  and  hovr  to  Invtlfy. 

The  justification  of  sureties,  as  prescribed  in  either  of  the  latl 
two  soctions,  must  take  nlace,  either  in  the  county  where  tiM 
chattel  was  replevied,  or  in  the  county  where  one  of  th^  flnretin 
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leg.    The  proyisions,  regulating  the  justification  of  bail,  con- 
lined  in  article  third  of  title  first  of  chapter  seventh  of  this  net. 
reroj  except  as  otherwise  expresslj  prescribed  in  this  article, 
[th  respect  to  the  notice  of  justification  of  the  sureties;   the 
icer  before  whom  they  must  justify;  the  substitution  of  new 
^ties  or  a  new  undertaking;  the  examination  and  qualifications 
tfae  sureties;  and  the  allowance  of  the  undertalcing.    But  after 
allowance,  the  undertaking  and  examination  must  be  delivered 
'the  sherijff. 

Frae..  I  218,  with  iMirts  of  SS  210   and  212.    See  fiS  678,  681,  ante. 

|170a.  "Wlieift  aiftd  to  whom  lalierill  mii«t  dellvei*  chattel. 

tfae  defendant  neither  excepts  to  the  plaintitTs  sureties,  nor 

lires  the  return  of  the  chattel,  within  tne  time  prescribed  for 

purpose;  or  if  he  makes  default  in  serving  notice  of  the 

dficatlon  of  his  sureties,  or  in  procuring  the  allowance  of  his 

fertakin^r:  or  if  the  plaintiff,  after  the  defendant  has  excepted 

lis  sureties,  duly  procures  the  allowance  of  his  undertaking; 

sheriff  must,  except  in  the  case  specified  in  section  1709  of  this 

immediately    deliver   the    chattel    to    the    plaintiff.    If    the 

|ntiff.  after  the  defendant  has  excepted  to  his  sureties,  mnkes 

inlt  in  serving  notice  of  justification,  or  in  procuring  the  allow- 

i  of  his  undertaking;  or  if  the  defendant,  after  he  has  required 

^return  of  the  chattel,  duly  procures  the  allowance  of  his  uncler- 

ig;   the  sheriff  must  immediately  deliver  the  chattel  to  the 

^ndant.    When  the  chattel  is  delivered  by  the  sheriff  to  either 

as  prescribed  in  this  section,  the  sheriff  ceases  to  be  re- 

isible  for  the  sufficiency  of  the  sureties,  of  either  party;  until 

u  he  is  responsible  for  the  sufficiency  of  the  sureties  of  the 

ttiff  or  of  the  defendant,  as  the  case  may  be. 

Id.,  {f  210,  211  and  212. 


li  170T.  PenAltT  for  "wwronm  dellverr  1»7  alierllf. 

sheriff,  who  delivers  tcr  either  party,  without  the  consent  of 
other,  a  chattel  replevied  by  him,  except  as  prescribed  in  the 
s<M!tion,  or  by  virtue  of  an  execution  issued  upon  a  judgment 
the  action,  forfeits,  to  the  party  aggrieved,  two  hundred  and 
toy  dollars;  and  is  also  liable  to  him  for  all  damages  which  he 
■stains  thereby. 
S  R.  S.  525.  S  IS  (2  Edm.  548). 

I  1708.  ITndortalclniri  to  frhom  dellTered. 

Where  the  sheriff  duly  delivers  a  chattel  to  either  party,  as 
rescribed  in  the  last  section  but  one,  he  must,  at  the  same  time, 
efivcr  to  the  adverse  party  the  undertaking  received  by  him  from 
fce  party  to  whom  the  chattel  is  delivered,  together  with  the  ex- 
bination  of  the  sureties,  and  the  judge's  allowance,  if  any. 

Co.  Proe.,  S  428,  ain*d. 

I  1TO&.  Claim  of  title  by  tlilrd  per«on}  proceedlnv*  tkere- 
»on« 

At  any  time  before  a  chattel,  which  has  been  reolevied,  is  actn- 
ly  delivered  to  either  party,  if  a  person,  not  a  party  to  the  action, 
Bimb.  as  against  the  defendant,  a  right  to  the  possession  thereof, 
cisting  at  the  time  when  it  was  replevied,  an  affidavit  may  be 
ade  and  delivered  to  the  sheriff,  in  his  behalf,  stating  that  he 
akes  such  a  claim;  specifying  the  chattel  or  chattels  to  which  i* 
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relates,  if  two  or  more  chattels  have  been  repleyied,  and  tbe  clahi 
relates  only  to  part  of  them;  and  setting  forth  the  facta  npoi 
which  his  right  of  possession  depends.  In  that  case,  the  aheril 
may.  in  his  discretion,  before  he  delivers  the  chattel  to  thi 
piniiitiflf,  serve  upon  the  plaintifTs  attorney  a  copy  of  the  afBdavil 
with  a  notice  that  he  requires  indemnity  against  the  claim.  If  thi 
iiKlomnity  is  not  furnished,  within  a  reasonable  time  after  tlw 
plaint  iff  becomes  entitled  to  the  delivery  of  the  chattel,  the  sheril 
ni.Mv,  in  his  discretion,  deliver  it  to  the  claimant,  without  incvi 
riuK  any  liability  to  the  plaintiff,  by  reason  of  bo  doing. 
Co.  Proc,  §  21  c. 

§  1710.  Action  nsralnat  «heHfl  upon  siieh  elaini. 

A  person,  not  a  party  to  the  action,  who  has  served  an  affidavl 
ns  :)roscribed  in  the  last  section,  may  maintain  an  action  again^ 
the  sheriff,  who  has  delivered  the  chattel  to  the  plaintiff,  to  ri 
eov(T  liis  dnnuiges,  by  reason  of  the  taking,  detention,  or  delivei 
of  the  chnttel.  But  the  summons  in  such  an  action  must 
issued  within  three  months  after  the  delivery  of  the  chattel 
the  plaintiff,  and  must  be  served  within  three  months  after  it  | 
issued.  An  action  cannot  be  maintained  against  a  sheriff,  by  i 
person  80  entitled  to  make  a  claim,  except  aa  prescribed  in  thi 
section.  \ 

Substituted  for  last  clause  of  S  216,  Go.  Proc.  \ 

I  1711.  Indemnity  to  «lierllf  avatnat  aveli  action*  J 

The  indemnity,  to  be  furnished  to  the  sheriff  by  the  plaintili 
as  prescribed  in  the  last  section  but  one,  must  consist  of  a  writtS 
undertaking  to  him,  executed  by  at  least  two  sureties,  to  the  effed 
that  they  will  indemnify  him  against  any  liability  for  damac4 
costs,  or  expenses,  to  be  incurred  in  an  action  brought  against  hi 
by  the  claimant,  or  a  person  deriving  title  from  or  throngh 
clninin nt,  by  reason  of  the  taking  or  detention  of  the  chattel. 
Its  delivery  to  the  plaintiff,  not  exceeding  a  sum,  to  be  specif 
in  the  undertal^ing,  which  must  be  at  least  five  hundred  dolh 
and  not  less  than  the  actual  value  of  the  chattel  claimed,  and 
hundred  and  fifty  dollars  in  addition  thereto.  Each  of  the  si 
ties,  besides  possessing  the  other  qualifications  required  by  lai 
nmst  be  a  freeholder  or  a  householder  of  the  sheriff's  eouul 
The  sheriff,  before  delivering  the  chattel,  may  require  tJie 
sons  offered  as  sureties  to  submit  to  an  examination,  before  thi 
ofiicer  who  takes  the  acknowledgment  of  the  undertaking,  m| 
where  persons  are  offered  to  him  as  bail  upon  an  arrest.  Thi 
snr(»ti(»s  are  entitled  to  be  substituted  as  defendants  in  an  actios^ 
lironirht  as  prescribed  in  the  last  section,  as  if  the  chattel  had  bee^ 
levied  upon  by  virtue  of  an  execution.  \ 

Sul.btltuted  for  pnrt  of  i  216,  CJo.  Proc.  ! 

S  1712.  Wben  agrent,  etc,  may  make  aflldavit  for  replerlfl 
or  rotnrn. 

Tho  afhdnvit,  to  be  delivered  to  the  sheriff  in  behalf  of  th€ 
plaintiff,  with  a  requisition  to  replevy  a  chattel,  may  bo  madt 
by  the  olaintiff's  agent  or  attorney,  if  the  material  facts  are  withia 
his  pcM-sonnl  knowletlge;  or,  if  the  plaintiff  is  not  within  tbe 
county  wliere  tiie  attorney  resides,  or  has  his  office,  or  is  not 
capable  of  making  the  affidavit.  The  affidavit,  to  be  delivered  1ft 
the  sheriff,  either  in  behalf  of  the  defendant,  with  a  notice  that 
he  requires  the  return  of  the  chattel,  or  in  behalf  of  a  person,  not 
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I  part^t  who  makes  a  claim  as  prescribed  in  section  1709  of  this 
ux  may  be  made  by  an  agent  or  attorney,  if  the  material  facts 
rre  within  his  personal  knowledge,  or  if  the  defendant  or  claimant. 
It  the  case  may  be,  is  not  within  the  county  where  the  property 
fas  replevied,  and  capable  of  making  the  affidavit.  When  the 
ffidarit  is  made  by  an  attorney  or  agent,  he  must  stjite  therein 
rhat  allegations,  if  any,  are  made  upon  his  information  and  be- 
fef;  and  he  must  set  forth  therein  the  grounds  of  his  belief,  as  to 

0  matters  not  stated  upon  his  knowledge,  and  the  reason  why  the 
tSdaTit  la  not  made  by  the  party  or  the  claimant. 

IH  ff  C2B  and  820.  ante,  and  Go.  Prbc,  i  20T. 

1713.     Second    and    anbaeanent    replevin |    proeeedlnv« 
Mipon. 

lere  the  sheriff  has  replevied  a  part  only  of  a  chattel,  or  of 

or  more  chattels,  described  in  the  plaintiff's  affidavit,  and  has 

red  ux>on   the  defendant  the  papers  required  upon  such  a  re- 

rin,  the  plaintiff  may,  at  any  time  before  the  service  of  a  copy 

the  defendant's  answer,  or  before  judgment  by  default  for  want 

an  appearance  or  pleading,  require  the  same  or  any  other 

iff,  to  replevy  any  other  part  thereof.     For  that  purpose,  he 

st  deliver  to  the  sheriff  an  affidavit,  containing  the  same  alie- 

tions,   and  a  requisition  and  undertaking,  with  respect  to  the 

yet  to  be  replevied,  as  if  the  action  was  brought  to  recover 

part  only.    Where  a  second  or  subsequent  replevin  is  made, 

prescribed  in  this  section,  the  proceedings  are  the  same,  as  if 

1  former  replevin  had  not  been  made. 

1T14.  Reple-vfln,  -where  order  of  arre«t  ha«  been  irritnted. 

ere  an  order  of  arrest  is  granted,  as  prescribed  in  title  first 

ehapter  seventh  of  this  act,  the  plaintiff's  right  to  a  replevin  is 

^ect  to  the  following  regulations: 

If  the  defendant  has  been  arrested,  pursuant  to  the  order,  a 

aent  replevin  cannot  be  made  of  the  chattel,  with  respect  to 

h  the  order  was  grranted. 

If  the  defendant  has  not  been  arrested,  a  subsequent  replevin 
a  chattel,  with  respect  to  wbidi  the  order  was  granted,  super- 
the  order, 
i S  M9p  snbd.  %  ante. 

f  171S.  Retvrn,  etc.*  by  liherllf. 

^he  sheriff  must,  within  twenty  days  after  he  has  delivered  a 
pittel  replevied  by  him,  to  the  party  entitled  to  the  possession 
fecnof,  or  to  a  third  person,  as  prescribed  in  this  article,  file  with 
K  derk  the  plaintiff's  affidavit,  and  the  accompanying  requisition, 
Ah  a  return,  stating  in  what  manner  he  has  executed  the  latter. 
t  he  has  omitted  to  replevy  a  part  of  the  chattel,  or  of  two  or 
»re  chattels,  described  in  the  affidavit,  the  return  must  state  the 
ate  of  the  omission. 

fcUUtote  for  I  217.  Co.  Proc. 

i  171G.  Id. I  'h.o'^  compelled. 

If  the  sheriff  fails  to  comply  with  the  last  section,  either  party 
mj  require  him  so  to  do,  within  ten  days  after  service  of  a  notice 
ithat  effect  or  to  show  cause,  at  a  term  of  the  court  design  a  tod 
i  the  notice,  why  he  should  not  be  punished  for  a  contempt  of  the 
nut    The  notice  may  be  served  at  any  time  before  final  judg> 
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ment,  except  that  it  cannot  be  seryed  on  the  part  of  the  def  endax 
before  answer.    An  omission  to  comply  with  such  a   notice 
punishable  as  a  contempt  of  the  court. 

See  §  1726,  poBt. 

9  1717.  Reple-rin  papers  to  be  aiade  part  of  JiiAflrv&ea 
roily  etc. 

The  plaintiff's  affidavit,  with  the  accompanying  requisition,  u 
the  return  of  the  sheriff,  must  be  made  a  part  of  the  jad^mei 
roll  in  the  action;  and  a  copy  of  each  of  them  must  be  famidlii 
to  the  court,  or  the  referee,  upon  the  trial  of  an  isaae  of  tm 
with  a  copy  of  the  summons  and  of  the  pleadings. 

See  9   1726,   post. 

i  1718.  Action  not  affected  by  failure  to  replcTT'* 

The  plaintiff  may  proceed  in  the  action,  and  recover  therein  ^ 
chattel,  or  its  value,  although  he  has  not  required  the  sheriff' 
replevy  it,  or  the  sheriff  has  not  been  able  to  replevy  it. 

2  R.  S.  625,  1  19  (2  Edm.  648). 

I  1719.  "When  and  ho^r  plaintiff  may  abandon  lils  elmM 
as  to  part.  i 

Where  part  only  of  two  or  more  distinct  chattels  specified  in  tt 
complaint,  has  been  replevied,  the  plaintiff's  attorney  may,  wl 
or  before  the  notice  of  trial,  serve  upon  the  defendant's  attorney 
notice  that  he  abandons  so  much  of  his  claim,  as  relates  to  tfaa 
which  have  not  been  replevied;  and  thenceforth  the  proeeodlnj 
are  the  same,  as  if  the  action  had  been  brought  to  recover  only^ 
chattels  which  have  been  repleyied.  A  copy  of  the  notice  mnstj 
furnished  to  the  court,  or  to  the  referee,  upon  the  trial  of  an  iia 
of  fact,  with  a  copy  of  the  summons  and  of  the  pleadings.  | 

Bee  9  1728,  post.  1 

9  1720.  Title;  how  stated  In  pleading.  J 

An  allegation,  in  a  pleading  interposed  by  either  party,  to  d 
^ffoct  that  the  party  pleading,  or  a  third  person,  was,  at  a 
Hrae  when  the  action  was  commenced,  or  the  chattel  was  replcfi 
ied,  as  the  case  may  be,  the  owner  of  the  chattel,  or  that  i 
was  then  his  property,  is  a  sufficient  statement  of  title,  nnlef 
the  ripht  of  action  or  defence  rests  upon  a  right  of  possessioi 
by  virtue  of  a  special  property:  in  which  case,  the  pleading  mui 
set  forth  the  facts,  upon  which  the  special  property  depeoA 
Ro  ns  to  show,  that  at  the  time  when  the  action  was  commencei 
or  the  chattel  was  replevied,  as  the  case  may  be,  the  pari 
pirnding,  or  the  third  person,  was  entitled  to  the  possession  4 
the  chattel. 

See  9  166,  Oo.  Proc,  and  9  1724,  post. 

9  1721.  Taklnflr>  ete.f  bovr  stated  In  complaint. 

Where  the  complaint  contains  a  sufficient  statement  of  tb 
plaintiff's  title,  a  general  allegation,  that  the  defendant  wrong 
fully  took  the  chattel,  is  sufficient,  without  setting  forth  th 
facts,  showing  that  the  taking  was  wrongful.  Where  the  tnkfai 
of  the  chattel  is  not  complained  of,  but  the  action  is  fonndw 
upon  its  wrongful  dotention,  the  complaint  must  set  forth  tiki 
facts,  showing  that  th**  detention  was  wrongful. 

Snbetituted  for  2  B.  S.  628,  9  86  (2  Edm.  646). 
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}  1722.  J>«i]iiaire«  ^vl&cn  chattel  injiu'cd,  etc.,  by  defenclaui. 

!  Where  the  plaintiff  recovers  a  chattel  which  was  injured,  or 
Itherwise  depreciated  in  value,  while  it  was  in  the  possoHSiou  or 
mder  the  control  of  the  defendant,  under  sucb  circumstaucos, 
Uiat  the  plaintiff  might  recover  damages  for  the  injury  or  de- 
■edation,  in  an  action  brought  against  the  defendant  therefor, 
■e  may  recover  the  same  damages  in  an  action  brought  as  pre* 
bed  in  this  article.  In  that  case,  he  must  set  forth  the  facts 
his  complaint,  and  demand  judgment  for  damages  accordingly. 


1728.  JLmsvrer  of  title  in  tlilrd.  pervon. 

rhe  defendant  may  by  answer  defend,  on  the  ground  that  a 
person  was  entitled  to  the  chattel,  without  connecting  him- 
with  the  latter's  title. 

1724.     Aj&nvrer    tl&at    property     vra«     diatralned    dolnv 


Where  the  defence  is,  that  a  chattel,  to  recover  which  the 

>n  is   biwught,   was  distrained  doing  damage,   an  allegation 

Lt  the  defendant,  or  the  person  by  whose  command  he  acted, 

then  lawfully  possessed  of  the  real  property,  and  that  the 

tttel  ^was  distrained,  while  it  was  doing  damage  thereupon, 

sofficient,  without  setting  forth  the  title  to  the  real  property. 

Pn>c.,  I  168;  2  B.  S.  628,  H  37  and  42  (2  Edm.  546). 

1725.  Xlefendant  may  demand  Jadfrment  for  return. 

lere  a  chattel  has  been  replevied  and  delivered  to  the  plain- 
er to  a  person  not  a  party  to  the  action,  as  prescribed  in 
foregoing  sections  of  this  article,  the  defendant's  attorney 
_r,  within  the  time  allowed  to  him  for  the  service  of  a  notice 
trial,   serve  npon  the  plaintiff's  attorney,  a  notice,  that  the 
tendant  demands  judgment  for  the  return  of  the  chattel,  or 
its  value,  either  with  or  without  damages  for  the  detention 
it.     Upon  the  trial,  a  copy  of  such  a  notice  must  be  fur- 
led to  the  court  or  referee,  with  a  copy  of  the  summons  and 
^ihe  pleadings. 

1T261.  ▼erdlct,  etc,  vrliat  to  state. 

le  verdict,  report,  or  decision  must  fix  the  damages,  if  any, 
the   prevailing  party.     Where  it   awards  to   the  plaintiff  a 
tttel,   which  has  not  been  replevied,  or  where  it  awards  to 
prevailing  party  a  chattel,  which  has  been  replevied,   and 
rwards  delivered  by  the  sheriff  to  the  unsuccessful   party, 
to  a  person  not  a  party,  it  must  also,  except  in  a  case  specified 
the  next  section,  fix  •the  value  of  the  chattel,  at  the  time  of 
trial. 
Go.  Proc.,  f  261,  am*d. 

1 1727.  Sabstltute  In  certain  eases  for  llndlnff  as  to  T-alne. 

A  verdict,  report,  or  decision,  in  favor  of  the  de/endant,  shall 

t  fix  the  value  of  the  chattel,  In  either  of  the  following  cases: 

1.  Where  the  plaintiff  is  the  general  owner  of  the  chattel:  but 

was   rightfully   distrained    doing   dama&re,    and    its   value   is 

^ater  than  the  damages  sustained  by  the  defendant,  by  the 
hiry  for  which  it  was  distrained;  in  which  case,  those  damages 

'Blast  be  fixed. 
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2.  Where  the  plaintiff  is  the  geueral  owner  of  the  chutiel.  III 
the  defendant  had  a  special  inoperiy  tnerein,  and  the  value  i 
the  chattel  is  greater  than  tne  value  of  me  special  property 
)r  the  sum  charged  upon  tlic  cuattei  by  reason  inereof ;  in  wluc 
2ase,  the  value  of  tne  special  property,  or  the  sum  so  charge 
inusc  be  fixed. 

in  either  of  the  cases  specified  in  this  section,  the  verdict,  t\ 
port,  or  decision  must  set  forth  the  reason,  why  the  value  < 
the  chattel  is  not  fixed. 

I  1T28.  Verdict,  etc.»  for  part  of  MOTeral  chattelni  Jii4a 
tuent  tl&erenpon. 

Where  the  action  is  brought  to  recover  two  or  more  chattej| 
the  verdict,  report,  or  decision  may  award  to  one  party  one  ^ 
more  distinct  chattels,  which  can  be  identified,  and  set  apal 
from  the  others  and  the  residue  to  the  other  party;  and, J 
necessary,  the  complaint  must  be  amended  so  as  to  confon 
thereto.  The  final  judgment,  rendered  thereupon,  must  awai 
to  each  party  the  same  relief,  with  respect  to  the  finding  in  n 
favor,  as  if  separate  judgments  were  rendered;  except  that,  whg 
each  party  is  entitled  to  an  absolute  award  of  a  sum  of  mood 
against  the  other,  the  smaller  sum  must  be  deducted  from  t| 
greater,  and  the  balance  only  must  be  awarded. 


9  1720.  Damaffea  bow  ascertained  oa  default- 
Where  the  plaintiff  is  entitled  to  judgment  by  default,  fj 
want  of  an  appearance  or  pleading,  the  court,  to  which  I 
applies  for  judgment,  may  ascertain  and  dotermine  the  damap 
to  which  he  is  entitled,  and  the  ralue  of  the  chattel,  if  necessad 
or  may  direct  a  reference,  or  a  writ  of  inquiry,  for  that  purpci 
See  S  1215,  ante.  i 

I  1730.  Final  Jndffment;  doctcetingr  tl&e  same.  ■ 

Final  judgment  for  the  plaintiff  must  award  to  him  possesnd 
of  the  chattel  recovered  by  him,  with  his  damages,  if  any.  1 
a  chattel  recovered  was  not  replevied,  or  if,  after  it  was  replevied 
it  was  delivered  to  the  defendant,  or  to  a  person  not  a  paHj 
as  prescribed  in  this  article,  the  final  judgment  must  also  awav 
to  the  plaintiff  the  sum  fixed  as  the  value  thereof,  to  be  pA| 
by  the  defendant,  if  possession  thereof  is  not  delivered  to  iSk 
plaintiff.  If  the  defendant  has  demanded  judgment  for  ^ 
return  of  a  chattel,  which  was  replevied,  and  afterwards  defiN 
ered  to  the  plaintiff,  or  to  a  person  not  a  party,  as  prescribe*!  fi 
this  article,  final  judgment  in  his  favor  therefor  must  award  t 
him  possession  thereof,  with  his  damages,  if  any;  and  it  mcM 
also  award  to  him  the  sum  fixed  as  the  value  thereof,  to  be  ptS 
by  the  plaintiff,  if  possession  is  not  delivered  to  the  defendant 
But  if  the  case  is  one  of  those  specified  in  sec 'on  1727  of  tht 
act,  final  judgment  in  fovor  of  the  defendant  must  award  t 
him  the  sum.  fixod  as  therein  specified,  and  if  it  is  not  eollectf^ 
the  delivery  of  the  chattel;  or,  if  the  chattel  hnn  not  been  it 
plevied,  or  has  been  returned  to  Mm  after  replevin,  that  he  I 
entitled  to  possession  thereof,  until  the  sum  so  awarded  Is  ml 
Ipcted,  or  otherwise  paid.  Th^  iiidgment  may  be  docketed,  iiw 
the  docket  thereof  creates  a  lion,  as  if  it  was  a  judgment  f« 
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ibe  full  amount  of  the  money,  including  costs*  which  it  awoidtt. 
sither  absolutely  or  conditionally. 
Oql  Proc..  S  277;   2  B.  S.  532,  {  61  (2  £dm.  650). 

i  1731.  ESxeciition )  contentii  thereof. 

[  An  execution  for  the  deliyery  of  the  possession  of  a  chattel, 
Ind  to  satisfy,  out  of  the  property  of  the  judgment  debtor,  u 
inm  of  money  contingently  awarded  against  him,  must  eontain, 
I  addition  to  the  other  matters  prescribed  by  law  the  followiug 
lions: 

Where  the  judgment  is  rendered  in  favor  of  the  defendant, 

a  case  specified  in  section  1727  of  this  act,  the  execution  must 

the   sherifif  to  deliver  possession  of  the  chattel  to  the 

idant«  unless  the  plaintiff  before  the  delivery,  pays  to  him 

sum  of  money  awaided  to  the  defendant,  with  interest  and 

sheriff's  fees;  and,  in  case  the  chattel  cannot  be  found  within 

eonnty.  then  to  satisfy  that  sum  out  of  the  property  of  the 

ttiff. 

In  any  other  case,  where  the  judgment  awards  a  sum  of 

?y.  if  possession  of  the  chattel  is  not  delivered  to  the  pre* 

LDg  party,    the  execution   must  require   the   sheriff,    if  the 

ittel  cajinot  be  found  within  his  county,  to  satisfy  the  sum 

awarded,  with  interest  and  his  fees,  out  of  the  property  of 

party  against  whom  ttie  judgment  is  rendered. 

direction  to  satisfy  a  sum  of  money  out  of  property,  as  pre- 

in   this  section,  must  be  in  the  form  required  by  law 

a  like    direetion,   where   an   execution   against  property   is 

upon  a  judgment  for  a  sum  of  money. 

sqM.  4  of  I  288;  2  B.  8.  630.  S  60  (2  Edm.  648). 

1 1732.  Id.;  «l&eriir«  poiver  to  take  obatteL 

For  the  purpose  of  taking  possession  of  a  chattel,  by  virtue 
"  such  an   execution,  the  powers  of  the  sheriff  are  the  same, 
where  he  is  required  to  replevy  a  chatteL 

B.  S.  630.  S  51. 

1T33.  Action  on  nndertaktnsri  when  ntalntalnalile. 

plaintiff,  who  has  recovered  a  final  judgment,  cannot  main- 
an  action  against  the  sureties  in  an  undertaking,  given  in 
ilf  of  the  defendant  to  procure  a  return  of  the  chattel,   or 
linst  the  bail  of  a  defendant,  who  has  been  arrested,  until 
T  the    return,^  wholly   or   partly    unsntisfied    or    unexocntrd, 
an  execution  in  his  favor  for  the  delivery  of  the  possession 
the  chattel,  or  to  satisfy  a  sum  of  money  out  of  the  property 
♦he  defendant,  or  for  both  purposes,  ns  the  ense  rrqnires.     A 
fendant,   who  has  recovered   a  final  judtrment.    cannot   main- 
fin  an  action  against  the  sureties  in  the  plaintiff's  undertaking, 
■en  to  procure  a  replevin,  until  after  a  like  return  of  a  similar 
tecution  against  the  plaintiff. 
2  E.  S.  533.    i   64   (2  Edm.   661). 

I  I  1734.  SberllPs  retarn,  evidence  tbereln. 

I  * 

!   In  such  an  action  against  the  sureties,  the  sherifTs  return  to 
«e  execution  is  presumptive  evidence  of  a  failure  to  deliver, 
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or  to  return  a  chattel,  or  to  pay  a  sum  of  money,  according  1 
the  terms  of  the  undertaking. 

2  R.   S.  533,   §  65. 

I  1785.  Injury,  etc.,  no  defence. 

It  is  not  a  defence  to  such  an  action,  that  the  chattel  wi 
injured  or  destroyed,  after  it  was  replevied,  unless  the  injury  < 
destruction  was  effected  by  the  act,  or  with  the  consent  of  ti 
plaintiff  in  the  action,  or  occurred  after  the  chattel  was  taica 
by  virtue  of  the  execution. 

I   1730.   Abatement  and   re-rival   of  action. 

In  an  action  to  recover  a  chattel,  the  cause  of  action  snrTiTi 
or  continues,  notwithstanding  the  death  of  either  party,  in  fatj 
of  or  against  his  executor  or  administrator.  Where  the  cod 
makes  an  order,  directing  the  abatememt  of  such  an  action,  I 
proscribed  in  section  7Q1  of  this  act,  an  action  may  be  mall 
taiiied,  upon  an  undertaking,  given  for  the  purpose  of  procnrli 
a  delivery  or  return  of  a  chattel,  as  if  final  judgment,  avrardii 
to  the  adverse  party  possession  thereof,  had  been  rendered  j 
the  first  action,  and  an  execution  thereupon  had  been  retunH 
unexecuted  and  unsatisfied;  except  that  damages  cannot  be  t\ 
covered  therein  for  a  wrongful  taking,  withholding  or  defentfO! 
An  action  to  recover  the  chattel  cannot  be  maintained,  afi 
an  action  has  been  commenced  upon  an  undertaking",  as  p^ 
scribed  in  this  section. 

L.  1880,  ch.  270;  L.  1872,  cb.  496.    See  f}  755-761.  aiit«.  1 
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ARTICLB  SBCOND. 

Action  to  foreclose  a  lien  upon  a  chatteh 

Ik.  1737.  Action;  when  and  In  what  coorts  malDtalnableb 
1738.  Warrant  to  seize  cfaattel;  iMt)ceedlngs  theraupon. 
1730.  Jadinnent. 
1740.  Action  In  Inferior  court 
17<ll.  Aps^lcatlon  of  tbls  article. 

I  1737.  Actlo«$  -vrben  and  in  irluit  eoiarts  maintainabie. 

An  action  may  be  maintained  to  foreclose  a  lien  upon  a  chattel 

a  som  of  money,  in  any  case  where  such  a  lien  exists  at  the 

encement   of    the  action.    The   action   may   be   brought  in 

court,  of  record  or  not  of  record,  which  would  have  juris- 

ioD  to  render  a  judgment,  in  an  action  founded  upon  a  con- 

for  a  sum  equal  to  the  amount  of  the  lien. 

1889,   ch.   738.  i  1  (7  Edm.  4<»).     See  {|  1741.  3228,  post;  §ee,  alto.  L. 
eh.  498  (9  Edm.  376);  U  1860.  ch.  440  (4  Edm.  680);  L.  1879,  ch.  530. 

1788.  C-Am'd,  18MS.]    HVarrant  to  aelse  chattel;  proceed- 
thereupon. 

VTiere  the  action  is  brought  in  the. supreme  court,  the  city 

of  the  city  of  New  York,  or  a  county  court,  if  the  plaintiff 

not  in  possession  of  the  chattel,  a  warrant  may  be  granted 

the  court,   or  a  judge  thereof,   commanding  the  sheriff  to 

the  chattel,  and  safely  keep  it  to  abide  the  final  judgment 

the  action.     The  provisions  of  title  third  of  chapter  seven 

this  act  apply  to  such  warrant,  and  to  the  proceedings  to  pro- 

Te  it,  and  after  it  has  been  issued,  as  if  it  was  a  warrant  of 

tachment,    except   as   otherwise   expressly   prescribed   in   this 

ide. 

1806.  ch.  946.    See  ante.  §S  636,  n2. 


an  action  brought  in  a  court  specified  in  the  last  section, 
judgment,  in  favor  of  the  plaintiff,  must  specify  the  amount 
the  lien,  and  direct  a  sale  of  the  chattel  to  satisfy  the  same 
the  costs,   if  any,  by  a  referee  appointed   thereby,   or  nn 
*T  designated  therein,  in  like  manner  as  where  a  sheriff  spHb 
raal  property  by  virtue  of  an  execution;  and  the  application 
him  of  the  proceeds  of  the  sale,  less  his  fees  and  expenses, 
the  payment  of  the  amount  of  the  lien,  and  the  costs  of  the 
fion.    It  mvst  also  provide  for  the  payment  of  the  surphis  to 
owner  of  the  chattel,  and  for  the  safe  keeping  of  the  surplus, 
necessary,  until  it  is  claimed  by  him.     If  a  defendant,  upon 
>m  the  summons  is  personally  served,  is  liable  for  the  amount 
the  lien,  or  for  any  part  thereof,  it  may  also  award  payment 
lingly. 
^  f  S,  !«.  1869: 

ii  1740.   Aetfoift  in  Inferior  eonrt. 

,  Where  the  action  is  brought  in  a  court,  other  than  one  of  those 
pedfled  in  the  last  section  but  one,  if  the  plaintiff  is  not  in  pos- 
^on  of  the  chattel,  a  warrant,  commanding  the  proper  officer  to 
■lie  the  chattel,  and  safely  keep  it  to  abide  the  judgment,  may  be 
pnied  in  Kke  manner  as  a  warrant  of  attachment  may  be  issued 
fe  tn  action  founded  upon  a  contract,  brought  in  the  same  court; 
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and  the  proTisions  of  law,  applicable  to  a  warrant  of  attachmei) 
issued  out  of  that  court,  apply  to  a  warrant,  issued  as  prescrib 
in  this  section,  and  to  the  proceedings  to  procure  it,  and  after 
has  been  issued;  except  as  otherwise  specified  in  the  judfirment. 
judgment  in  favor  of  the  plaintiff,  in  such  an  action,  mast  con 
spond  to  a  judgment,  rendered  as  prescribed  in  the  last  aectio 
except  that  it  must  direct  the  sale  of  the  chattel  by  an  officer 
whom  an  execution  issued  out  of  the  courL  may  be  directed,  ai 
the  payment  of  the  surplus,  if  its  safe  keeping  is  necessary,  to  tl 
county  treasurer,  for  the  benefit  of  the  owner. 

Bm  k  1*8,  L.  I860. 

S  1741.  Application  of  this  article. 

This  article  does  not  affect  any  existing  right  or  remedy  to  foi 
close  or  satisfy  a  lien  upon  a  chattel,  without  action;  and  It  do 
not  apply  to  a  case,  where  another  mode  of  enforcing  a  iiaa  upon 
chattel  is  specially  prescribed  by  law* 
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CHAPTER  XV, 

^dal  Provisions,  Regulating  Other  Particular 
Actions  and  Rights  of  Action,  and  Actions  by  or 
Against  Particular  Parties. 

.E     I. — Matrimonial  Actions. 

,E   II. — Actions  Relating;  to  a  Corporation. 

III. — Actions  Relating  to  the  Estate  of  a  Decedent. 

IV'. — O^hcr  Special  Actions  and  Rights  of  Action. 
V. — Other  Actions  by  or  Against  Particular  Parties. 

TITLE  I. 

Matrimonial  Actions. 

1.  Action  to  annul  a  void  or  Toldable  marriage. 
L  Action  for  a  divorce. 

3.  Action   for   a   separation. 

4.  ProvialoDa   applicable   to  two  or  more  of   the  actions  specified  In 
this  tlUe. 

ARTICIiB    FIRST. 

Action  to  annul  a  void  or  voidable  marriage, 

1742.  Action  by  woman,  married  under  ift,   to  annol  marriafft. 

1743.  In   what  other  cases  marriage  may  be  annulled. 

1744.  Action  when  party  was  under  the  age  of  consent. 
1746.  Id.;  when  former  husband  or  wife  was  living. 

1746.  Id.;    where   party    was   an    idiot.. 

1747.  Id.;  where  party  was  a  lunatic. 
174S    Action  by  next  friend  of  Idiot  or  lunatic. 
1749.  Issue;  when  entitled  to  succeed,  etc. 
1730.  Action  on  the  ground  of  force,   frand,   etc. 

1751.  Caatody,  maintenance,  etc.,  of  ls»"c>  of  such  a  marriage. 

1752.  Action   on  the   ground  of  physlcnl     nonpacity. 
1759.  Certain   proceedings  regulated   lu   art  Inn   to   annul  marriage. 
17&4.  Jndgment  annnUlng  a  marrlsge,  how  far  conclusive. 
1755.  How   next   friend  of  infant,   lunatic,   etc.,   allowed   to  sue,   etc. 

1742.    [Am'd,    1887.]    Action   by    Troman,    married    under 

to  anmnl   marrlas'^* 

action  maj  be  maintained,  by  the  woman,  to  procure  a  judg- 
it,  declarine  a  marriage  contract  void,  and  annulling  the  mar- 
fe.  under  the  following  circumstances: 

Where  the  plaintiff  had  not  attained  the  age  of  sixteen  jeare 
Lthe  time  of  the  marriage. 

Where  the  marriage  took  place  without  the  consent  of  her 

ler,  mother,  guardian,  or  other  person  having  the  legal  charge 

her  person. 

Wnere  it  was  not  followed  by  consummation  or  cohabitation, 

was  not  ratified  by  any  mutual  assent  of  the  parties,  after 

plaintiff  attained  the  age  of  sixteen  years. 

[U  l>:sJ,  cb.  '4:2;  &  1^1,  cli*  237  ?4  Bdia«  hA2i,  an^fl.    See,  also,  2  R.  S. 
■^^  I  id  <2  Kdm.  148).     See  Oom.  Bel.  Law,  ch.  272,  U  18»6,  In  which  age 

TT'RSAa*:  1«  made  eighteen  yean;  bat  does  not  amend  di.  22,  ifc  1887;  h2 

-    Wv,  a35. 

f  1743.    In  what  other  eases  marrlaflr^  mar  be  alin«lled. 

An  action  may  also  be  maintained  to  procure  a  judgment,  de- 
ft wBmxti^a^  CfittU&^et  void  and  annulUpil  tlie  marriQ^ej  tpi 
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custody  of  one  or  more  of  the  children,  in  which  case  the  court 
must  give  such  directions  relating  thereto,  as  the  interests  of  the 
child  or  children  require.    The  judgment  may  make  provision  for! 
the  education  and  maintenance  of  the  children,  out  of  the  property 
of  the  guilty  parent. 
2  R.  S.  142,  i  82,  am'd. 

i   1752.    [Ani'd,   1896.]    Action  on   tbe  arroand   of  pt&yaii 
Incapacity. 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the! 
parties  was  physically  incapable  of  entering  into  the  marria^i 
state,  may  be  maintained  by  the  injured  party  against  the  party] 
whose  incapacity  is  alleged;  or  such  an  action  may  be  maintains  ~ 
by  the  party  who  was  incapable  against  the  other  party,  provide 
the  incapable  party  was  unaware  of  the  incai)acity  at  the  time 
marriage,  or  if  aware  of  such  incapacity,  did  not  know  it  W2 
incurable.  Such  an  action  must  be  commenced  before  five  ji 
have  expired  since  the  marriage. 

li.    1806,    ch.   800. 

i  1768.  Certain  proceedings  reirnlated  In  action  to 
ninrrlaflre. 

In  an  action  brought  as  prescribed  in  this  article,  a  final  jud( 
ment,  annulling  the  marriage,  shall  not  be  rendered  by  default, 
want  of  an  appearance  or  pleading,  or  upon  the  trial  of  an  issu< 
without  proof  of  the  facts,  upon  which  tne  allegation  of  nullity  " 
founded.    And  the  declaration  or  confession  of  either  party  to  tl 
marriage  is  not  alone  sufiicient  as  proof;  but  other  satisfactoi 
evidence  of  the  facts  must  be  produced.    In  such  an  action,  ex< 
where  it  is  founded  upon  an  allegation  of  the  physical  incapacity 
one  of  the  parties  thereto,  the  court  must,  upon  the  application 
either  of  the  parties,  make  an  order  directing  the  trial,  by  a  j\ 
of  all  the  issues  of  fact;  or  it  may  of  its  own  motion,  make 
order  directing  the  trial,  by  a  jury,  of  one  or  more  issues  of 
for  which  purpose,  the  questions  to  be  tried  must  be  prepared 
settled  as  prescribed  in  section  970  of  this  act. 

Id..  H  35  and  86  In  part.    Soe  2  R.  8.  175,  ||  45  (2  Edm.  181); 
|(  1012  and  1220.  ante,  and  S  1767,  post. 

I   1764.   Judflrment   annnllinar  »  marrlairci    how-   far    coi 
clnnlve.  "^ 

A  final  judgmrnt,  annulling  a  marriage,  rendered  during  the  Ml 
time  of  both  the  parties,  is  conclusive  evidence  of  the  invalidil 
of  the  marriage  in  every  court  of  record  or  not  of  record,  in  ai 
action  or  special  proceoding.  civil  or  criminal.  Such  a  jodinnei 
rendered  after  the  death  of  either  party  to  the  marriage,  is 
elusive  only  as  against  the  parties  to  the  action,  and  those  claimii 
under  them. 

Id.,  S  37. 

{  1766.  How  next  friend  of  Infantt  Innatic,  etc,  nlloiwi 

to  sncy  etc. 

An  order,  allowing  a  person  to  maintain  an  action,  as  the  nei 
friend  of  an  infant,  as  prescribed  in  section  1744  of  this  act,  or 
the  next  friend  of  an  idiot  or  lunatic,  as  prescribed  in  Poction  1" 
of  this  act,  may  be  granted  by  the  court,  in  its  discretion.  with( 
notice,  or  upon  notice  to  such  persons  and  in  such  a  manner. 
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de«ms  proper.    A  motion  to  vacate  such  an  order  must  be  made 

Lt  a  term  held  by  the  judge  who  grauted  it,  tiiiless  he  is  dead,  out 

If  office,  or  unable  to  hear  it  by  reason  of  sickness  or  otherwise; 

unless  he  expressly  directs  it  to  be  heard  at  a  term  held  by 

lother  judge.    But  where  such  an  order  has  been  granted,  the 

mrt,  to  which  application  for  final  judgment  is  made,  may  dis- 

iss  the  complaint,  if  justice  so  requires,  although,  in  u  like  case, 

party  to  the  marriage,  if  plaintiff,  would  be  entitled  to  judg- 

It 
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Action  for  a  divorce, 

Soc.  1750.  In  wbat  oases  action  may  be  maintained. 

1757.  Answer;   mode  of   trial;   judgment    by  default. 

1758.  When  divorce  denied,   although   adnltery  proved. 
1769.  Regulations  when  action  brought  by  wife. 

1760.  Id.;  when  action  brought  by  husband. 

1761.  Marriage  after  divorce  for  adultery. 

$  1766.  In  "fFlint  cases  action  may  be  maintained. 

In  either  of  the  following  cases,  a  husband  or  a  wife  may  n 
tain  an  action,  against  the  other  party  to  the  marriage  to  pro« 
a  judgment,  divorcing  the  parties  and  dissolvmg  the  marriage, 
reason  of  the  defendant's  adultery.  ^  .^     «.  ^         u       ^ 

1.  Where  both  parties  were  residents  of  the  State,  wnen  1 
offence  was  committed. 

2.  Where  the  parties  were  married  withm  this  State. 

3.  Where  the  plaintiff  was  a  resident  of  the  State,  when  i 
offence  was  committed,  and  is  a  resident  thereof,  when  the  act 
is  commenced.  , 

4.  Where  the  offence  was  committed  within  the  State,  and  \ 
injured  party,  when  the  action  is  commenced,  is  a  resident  of  1 
State. 

2  R.  S.  144,  S  88  (2  Bdm.  160),  am'd;  L.  1862,  cb.  246,  |  1.  See  |  IS 
post. 

I  1767.   [Am'd,  18B9.]    Answer)  mode  of  trial)  Judgment 
default. 

1.  The  answer  of  the  defendant  may  be  made,  without  v€«i 
ing  it,  notwithstanding  the  verification  of  the  complaint.  IfJ 
answer  puts  in  issue  the  allegation  of  adultery,  the  court  mi 
upon  the  application  of  either  party,  or  it  may,  of  its  own  moa 
make  an  order  directing  the  trial,  by  a  jury,  of  that  issue;  ^ 
which  purpose  the  questions  to  be  tried  must  be  prepared  i 
settled,  as  prescribed  in  section  nine  hundred  and  seventy  of  i 
act.  If  the  answer  does  not  put  in  issue  the  allegation  of  t4 
tery,  or  if  the  defendant  makes  default  in  appearing  or  plead! 
the  plaintiff  before  he  is  entitled  to  judgment,  must  neverthel 
siitisfactorily  prove  the  material  allegations  of  his  complaint,  i 
also,  by  his  own  testimony  or  otherwise,  that  there  is  no  ji« 
ment  or  decree,  in  any  court  of  the  state  of  competent  jurisdicti 
against  him  in  favor  of  the  defendant  for  a  divorce  on  the  gnu 
of  adultery. 

2.  In  an  action  brought  to  obtain  a  divorce  on  the  ground 
adulte.'y,  the  plaintiff  or  defendant  may  serve  a  copy  of  his  pM 
ing  on  the  co-respondent  named  therein^  At  any  time  %si0 
twenty  days  after  such  service  on  said  co-respondent,  he  may  I 
pear  to  defend  such  action,  so  far  as  the  issues  affect  such  1 
respondent.  If  no  such  service  be  made,  then  at  any  time  befl 
the  entry  of  judgment  any  co-respondent  named  in  any  <rf  i 
pleadings  shall  have  the  right,  at  any  time  before  the  entry 
judgment,  to  appetir  either  in  person  or  by  attorney,  in  said  aetl 
and  demand  of  plaintiff's  attorney  a  copy  of  the  summons  i! 
complaint,  which  must  be  served  within  ten  days  thereafter.  « 
he  may  appear  to  defend  such  action,  so  far  as  the  issues  affi 
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co-respondent.  In  case  no  one  of  the  allegations  of  adultery 
>Terted   by    such    co-respondent   shall    be   proved,    such    co- 

indeot  shall  ho  entitled  to  a  bill  of  costs  against  the  person 
him  as  such  co-respondent,  which  bill  of  costs  shall  con- 

[•nlj  of  the  sum  now  allowed  by  law  as  a  trial  fee,  and  dis- 

Kuents,  and  such  co-respondent  shall  be  entitled  to  have  an 

pition  issue  for  the  collection  of  the  same. 

^  SL  401  41 ;  L.  1ST7,  cb.  168;  L.  1899,  ch.  661.    In  effect  Sept.  1. 1899.    See  U  1013, 
'  lis,  ante,  and  i  li75.  poet. 

lk%"]&em  divorce  denied,  altJiouffli  adnltery  proved. 

I  either  of  the  following  cases,  the  plaintifif  is  not  entitled 
^iyorce,  although  the  adultery  is  established: 

lere  the  offence  was  committed  by  the  procurement  or 
Jihe  connivance  of  the  plaintiff. 

lere  the  offence  charged  has  been  forgiven  by  the  plaintiff, 
[forgiveness  may  be  proved,  either  affirmatively,  or  by  the 

iry  cohabitation  of  the  parties,  with  the  knowledge  of  the 

lere  there  has  been  no  express  forgiveness,  and  no  volun- 

cohabitation  of  the  parties,  but  the  action  was  not  cora- 

within   five  years  after  the  discovery,  by   the  plaintiff, 

r>ffence  ctiarged. 

'Where  the  plaintiff  has  also  been  guilty  of  adultery,  under 

drcumstances,  that  the  defendant  would  have  been  entitlerl, 

)cent,  to  a  divorce. 

144. 1 42 :  L.  1877,  eh.  168. 

[Am'dy    189B,    1900.1      Renlatlmui    ^rlien    action 
It  1>y   -vrife. 

jre  the  action  is  brought  by  the  wife,  the  following  regula- 
^pply   to    the   proceedings: 
le  legitimacy  "of  any  child  of  the  marriage,  born  or  be- 
before  the  commencement  of  the  action,  is  not  affected 
judgment  dissolving  the  marriage. 
[Am*d,  1896,  190O.]     The  court  may,  in  the  final  judgment 
Iring  the  marriage,  require  the  defendant  to  provide  suit- 
[tor  the  education  and  maintenance  of  the  children  of  the 
ige,  and   for  the  support  of  plaintiff,   as  justice  requires, 
regard   to  the  circumstances  of   the  respective   parties: 
[■lay,  by  order,  upon  the  application  of  either  party  to  the 
and  after  due  notice  to  the  other,  to  be  given  in  such 
»  as  the    court   shall   prescribe,    at   any   time   after   final 
lent  whether  heretofore  or  hereafter  rendered,  annul,  vary 
lify  such   a  direction.     But  no  such  application  shall,  be 
by  a  defendant  unless  leave  to  make  the  same  shall  have 
previously   granted  by  the  court  by  order  made  upon  or 
It  notice  as  the  court  in  its  discretion  may  deem  proper 
presentation  to  the  court  of  satisfactory  proof  that  justice 
that  such  an  application  should  be  entertained. 

S,  ch.  801;  L.  1900,  ch.  742.   In  effect  Sept.  1. 1900. 

U  when  final  judgment  is  rendered,  dissolving  the  marriage, 
plaintiff  is  the  owner  of  any  real  property;  or  has,  in  her 
SBion  or  under  her  control,  any  personal  property,  or  thing 
tioTi,  which  was  left  with  her  by  the  defendant,  or  acquired 
aer  own  industry,  or  given  to  her  by  bequest  or  otherwise; 
u  abe  is  or  may  thereafter  become  entitled  to  any  property. 
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by  the  decease  of  a  relative  intestate;  the  defendant  shall 
have  any  interest  therein,  absolute  or  contingent,  before  or  ai 
her  death. 

4.  Where  final  judgment  is  rendered  dissolving  the  marrii 
the  plaintiff  s  inchoate  right  of  dower,  in  any  real  property, 
which  the  defendant  then  is  or  was  theretofore  a&zeL  is 
affected  by  the  judgment. 

L.  1895,  ch.  801. 


I  1760.    Id.  I  'vv^lien  action  brouflrl&t  by  l&vuibajtd. 

Where  the  action  is  brought  by  the  husband,  the  foOowi 
regulations  apply  to  the  proceedings: 

1.  The  legitimacy  of  a  child,  born  or  begotten  before  tiie  ei 
mencemeut  of  the  offence  charged,  is  not  affected  by  a  judgm 
dissolving  the  marriage:  but  the  leigitimacy  of  any  other  d 
of  the  wife  may  be  .determined,  as  one  of  the  issues  in  ttie  act! 
In  the  absence  of  proof  to  the  contrary,  the  legitimacy  of  all  i 
children,  begotten  before  the  commencement  of  the  action,  in 
be  presumed. 

2.  A  judgment  dissolving  the  marriage  does  not  impair, 
otherwise  affect,  the  plaintiff's  rights  and  interests,  in  ana  to  i 
real  or  personal  property,  which  the  defendant  owns  or  possesi 
when  the  judgment  is  rendered. 

3.  Where  ju<lgnient  is  rendered  dis.solving  the  marriage,  1 
defendant  is  not  entitled  to  dower  in  any  of  the  plainti^s  f 
property,  or  to  a  distributive  share  in  his  personal  property. 

a  R.  8. 144,  M  44, 47  and  48.    See  Real  Prop.  Law,  I  170. 

$  1761.    Marrlave  after  dlvoree  for  adultery. 

Where  a  marriage  is  dissolved,  a«  prescribed  in  tiiis  artil 
the  plaintiff  may  marry  again,  during  the  lifetime  of  the  defi 
ant;  but  a  defendant  adjudged  to  be  guilty  of  adultery. 
not  marry  again,  until  the  death  of  the  plaintiff.  But  tihis; 
tion  does  not  prevent  the  remarriage  of  the  parties  to  the 
Id.,  1 49.    See  L.  1879,  clis.  164  and  831 ;  L.  1880,  ch.  246;  L.  1897,  ch.  4S2. 
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ARTICIiB   THIRD. 

Action  for  a  separation* 

17d2.  For  what  caufies  action  may  be  maintained. 

1763.  Id.;  Id  what  oaeee. 

1764.  Kequialtes  ot  complaint. 

1765.  Detendant   may  act   up  plaintiff's  mlscondnct. 

1766.  Support.   maiiiteDance,   cic,    of   wife   and   ctiildreil. 

1767.  Jad^meut  lor  separation   may   be   revoked. 

;f  1762.  For  'nrhat  e«u«ea  sietion  may  be  maintained* 

In  either  of  the  cases  specified  in  the  next  section,  an  action 
be  maintained,  by  n  husband  or  wife,   against  \he  othet 
to  the  marriage,  to  procnre  a  judgment,  separating  the 
from  bed  and  board,  forever,  or  for  a  limited  time,  for 
of  the  following  causes: 
The  cruel  and  inhuman  treatment  of  the  plaintiff  by  the 
idant. 
[4  Such  conduct,   on  the  part  of  the  defendant  towards  the 
^tiff.  as  may  render  it  unsafe  and  improper  for  the  former 
(obabit  with  the  latter. 

The  abandonment  of  the  plaintiff  by  the  defendant. 
[4.  Where  the  wife  is  plaintiff,  the  neglect  or  refusal  of  the 
fendant  to  provide  for  her. 
r.  S.  146,  parts  of  H  60  and  61.    See  L.  1824,  p.  249,  |  12. 

1763.  Id.;  in  -wliat  caaea. 

[Such  an  action  may  be  maintained,  in  either  of  the  following 

—  '«  • 
B  • 

Where  both  parties  are  residents  of  the  State,  when  the 
)n  is  commenced. 

Where  the  parties  were  married  within  the  State,  and  the 
itiff  ij  1  resident  thereof,  when  the  action  is  commencpd. 

Where  the  parties,  having  been  married  without  the  State, 
become  residents  of  the  State,  and  have  continued  to  be 
lents  thereof  at  least  one  year;  and  the  plaintiff  is  such  a 
lent,  when  the  action  is  commenced. 

L,  |§  60  and   61   In   part. 

1764.  VLeqiwtimiten  of  eomplalnt. 

phe  complaint  in  such  an  action  must  specify  particularly  the 
ire  and   circumstances  of  the   defendant's   misconduct,   and 
set  forth  the  time  and  place  of  each  act  complained  of, 
reasonable  certainly. 
i  62,  and   Bole  80. 

1765.  Defendant   maF  net  nn   plalntllTs   mliicondnct. 

[The  defendant  may  set  up,  in  justification,  the  misconduct  of 
p plaintiff:  and  if  that  defence  is  established  to  the  satisfaction 
'the  court,  the  defendant  is  entitled  to  judgment. 

fK.   I    63. 

1 1766.  Support,  maintenance,  etc.,  of  Tvite  and  children. 

Where  the  action  is  brought  by  the  wife,  the  court  may.  in 

^e  final  judgment   of  separation,   give   such   directions   as   the 

itnre  and   cironmstancea  of  the   case   rennire.     In   particular, 

may  compel  the  defendant  to  provide  suitably  for  the  edncft- 
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tion  and  maintenance  of  the  children  of  the  marriage,  and  far 
the  support  of  the  plaintiff,  as  justice  requires,  having  legani 
to  the  circumstances  of  the  respective  parties.  And  the  court 
may.  in  such  an  action,  render  a  judgment,  compelling  iht 
defendant  to  make  the  provision  specified  in  this  section,  where, 
under  the  circumstances  of  the  case,  such  a  judgment  is  proper, 
without  rendering  a  judgment  of  separation. 

See  2  B.  8.  146,  ff  64  and  6S. 

{  170T.  Judnrment  for  aeparAtloii  may  be  revolted. 

Upon  the  joint  application  of  the  parties,  accompanied  with 
Batisfactprjr  evidence  of  their  reconciliation,  a  judgment  fori 
separation,  forever,  or  for  a  limited  period,  rendered  as  prescnbM 
in  this  article,  may  be  revoked,  at  any  time,  by  the  court  wbjg 
rendered  it,  subject  to  such  regulations  and  restrictions  as  tM 
court  thinks  fit  to  impose. 
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ARTICLES  FOURTH. 

Provisions  applicable  to  tioo  or  more  of  the  adii/M  specified  in 

this  title. 

See  1768.  MftiTled  woman  deemed  a  resident  In  certain  caiea. 
liuu.  Aiiiuouy,  expenaea  of  action,  and  coats;  how  awarded. 

1770.  What  la  deemed  a  counterclaim. 

1771.  Costody    and    maintenance   of    children   and    support   of    plaintiff. 

1772.  Support,   maintenance,  etc.,   of  wife  and  children.     Sequestration 

1773.  Id.;  when  enforced  by  punishment  for  contempt. 

1774.  Begulatlons  respecting  judgment. 

i   I  1768.   Married    'vroman   deemed    a   resident   In    certain 

Uwes. 

If  a  married  woman  dwells  within  the  State,  where  she  com- 
f-mces  an  action  against  her  husband,  as  prescribed  in  either  of 
I  die  last  two  articles,  she  is  deemed  a  resident  thereof,  although 
''  htT  husband  resides  elsewhere. 

2  R.  S.    147,    i   57    (2   Edm.    1S4),    am'd. 

I 

S  1768.  Alimony,    expenses     of    aetlon    and    oo«ts|    hoir 


^  Where  an  action  is  brought,  as  prescribed  in  either  of  the 
two  articles,  the  court  may,  in  its  discretion,  during  the  pen- 
Dcy  thereofT,  from  time  to  time,  make  and  modify  an  order  or 
ers,  requiring  the  husband  to  pay  any  sum  or  sums  of  money 
ary  to  enable  the  wife  to  carry  on  or  defend  the  action,  or 
proTide  suitably  for  the  education  and  maintenance  of  the 
ildren  of  the  marriage,  or  for  the  support  of  the  wife,  having 
rd  to  the  circumstances  of  the  respective  parties.  The  final 
lodgment  in  such  an  action  may  award  costs,  in  favor  of  or 
(l^alnst  either  party,  and  an  execution  may  be  issued  for  the  col- 
pwtion  thereof,  as  in  an  ordinary  case;  or  the  court  may,  in  the 
>ment,  or  by  an  order  made  at  any  time,  direct  the  costs  to 
paid  out  of  any  property  sequestered,  or  otherwise  in  the 
er  of  the  court, 
h  tt.,  !  68. 

1 1770.    [Am'd,  1881.]    Iiriaat  Is  deemed  a  eonnterelalm. 

I  Where  an  action  is  brought  by  either  husband  or  wife,  as  pre- 
gcribod  in  either  of  the  last  two  articles,  a  cause  of  action,  against 
p»  plaintiflP  and  in  favor  of  the  defendant,  arising  under  either  of 
[■■id  articles,  may  be  interposed,  in  connection  with  a  denial  of  the 

rterial  allegations  of  the  complaint,  as  a  counterclaim. 
.  ,  1771.   [Am'd,  1885,  1904.1    Custody  and  maintenance  of 
ithildreny  and  support  of  plaintiff. 

I  Where  an  action  is  brought  by  either  husband  or  wife,  as 
jrescribed  in  either  of  the  last  two  articles,  the  court  must, 
«icept  as  otherwise  expressly  prescribed  in  those  articles,  give, 
lather  in  the  final  judgment,  of  by  one  or  more  orders,  made  from 
;^e  to  time,  before  final  judgment,  such  directions  as  justice 
ii«lQires,  between  the  parties,  for  the  custody,  care,  education, 
and  maintenance  of  any  of  the  children  of  the  marriage,  and 
where  the  action  is  brought  by  the  wife,  for  the  support  of  the 
plaintiff.  The  court  may,  by  order,  upon  the  application  of 
either  party  to  the  action,  after  due  notice  to  the  other,  to  be 
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given  in  such  manner  as  the  court  shall  prescribe,  at  any  tiniiei 
after  final  judgment,  annul,  vary  or  modify  such  directions.] 
But  no  such  application  shall  be  made  by  a  defendant  unlessj 
leave  to  make  the  same  shall  have  been  previously  granted 
the  court  by  order  made  upon  or  without  notice  as  the  court  ii 
its  discretion  may  deem  proper  after  presentation  to  the  cot 
of  satisfactory  proof  that  justice  requires  that  such  an  api 
cation  should  be  entertained.  Where  an  action  is  brought  by 
wife,  as  prescribed  in  article  second  of  this  chapter,  and  a  tii 
judgment  of  divorce  has  been  rendered  in  her  favor,  the  ooi 
upon  the  application  of  the  defendant  on  notice,  and  on  proof 
the  ma/riage  of  the  plaintiff  after  such  final  judgment,  must 
order  modify  such  final  judgment  and  any  orders  made  *i 
respect  thereto,  by  annulling  the  provisions  of  such  final  yai 
ment  or  orders,  or  of  both,  directing  payments  of  money  for  ti(| 
support  of  the  plaintiff.  "; 

L.  1895,  ch.  801;  L.  1904,  ch.  339.     In  effect  Sept.  1,  1004. 

f  1772.   [Am'd,  1904.]    Support,  maintenance,  etc.,  of  xrii 
and  cbtldren.     Seqaentratiou. 

Where  a  judgment  rendered,  or  an  order  made,  as  prescri 
in  this  article,  or  in  either  of  the  last  two  articles,  or  a  judgme 
for  divorce  or  separation  rendered  in  another  state,  upon 
ground  of  adultery  upon  which  an  action  has  been  brought 
this  'state,  and  judgment  rendered  therein,  requires  a  hush 
to  provide  for  the  education  or  maintenance  of  any  of  the  cJ 
dron  of  a  marriage,  or  for  the  support  of  his  wife,  the  court  m 
in  its  discretion,  als')  direct  him  to  give  reasonable  security, 
such  a  manner,  and  within  such  a  time,  as  it  thinks  proi)er, 
the  j)ayment,  from  time  to  time,  of  the  sums  of  money  req 
for  that  purpose.  If  he  fails  to  give  the  security,  or  to 
any  payment  re<iuired  by  the  terms  of  such  a  judgment  or  o 
whether  he  has  or  has  not  given  security  therefor;  or  to  pay 
sum  of  money  which  he  is  required  to  pay  by  an  order,  made 
prescribed  in  section  seventeen  hundred  and  sixty-nine  of 
act:  the  court  may  cause  his  personal  property,  and  the  rents 
profits  of  his  real  property,  to  be  sequestered,  and  may  api 
a  receiver  thereof.  The  rents  and  profits,  and  other  property. 
sequestered,  may  be,  from  time  to  time,  applied,  under  the  dim 
tion  of  the  court,  to  the  payment  of  any  of  the  sums  of  mui^ 
specified  in  this  section,  as  justice  requires. 

Id.,  §  GO,  am'd;  L.  1004,  ch.  318.     In  effect  Sept.  1.  1004. 

i  1773.  Id.)  TThen.  enforced  hy  punishment  for  coatentpi 

Where  the  husband  makes  default  in  paying  any  sum  of  mo 
specified  in  the  last  section,  as  required  by  the  judgment 
order  directing  the  payment  thereof;  and  it  appears  presnmptivel 
to  the  satisfaction  of  the  court,  that  payment  cannot  be  enfo 
by  means  of  the  proceedings  prescribed  in  the  last  section,  or 
resorting  to  the  security,  if  any,  given  as  therein  prescribed,  t 
court  may,  in  its  discretion,  make  an  order  requiring  the  husba 
to  show  cause  before  it.  at  a  time  and  place  therein  specified! 
why  he  shouhl  not  be  punished  for  his  failure  to  make  the  pa^ 
ment;  and  thereuimn  proceedings  must  be  taken  to  punish  bioii 
as  prescribed  in  title  third  of  chapter  seventeenth  of  thUi  aft 
Such  an  order  to  show  cause  may  also  be  made,  without  aof 
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TITUB  n. 

Actions  relatizLg  to  a  corporation.  ! 

Artlde  1.  Action    by   a   corporation,    and   action   against    a   eorporatloBv  4 
recoTor  damages  or  property.  .        ^  j 

2.  Judicial  supervision  ot  a  corporation,  and  of  tne  olDcexa  ■ 
members  thereof.  ^] 

8.  Actions  to  procure  tbe  dissolution  of  a  corporation,  and  actM 
to  enforce  tbe  Individual  liability  of  the  officers  or  memli^ 
of  a  corporation,  with  or  without  a  dissolution  thereof. 

4.  Action   by  the  people  to  annul   a    corporation. 

6.  Provisions  applicable  to   two  or  more  of  the  actions 
this  title. 

ARTICIiE:   FIRST. 

Action  by  a  corporation,  and  {iction  against  a  corporation^^ 

recover  damages  or  property. 

Sec.  1776.  Complaint  in  actions  by  or  against  corporations. 

1776.  When  proof  of  corporate  existence  unnecessary. 

1777.  Misnomer,  when  waived. 

1778.  Action  against  a  corporation,   upon  a  note,   etc. 

1779.  When  foreign  corporations  may   sue. 

1780.  When  foreign  corporations  may  be  sued. 

g  177(V  Oomplaint  In  actions  by  or  aaralnat  corporatl< 

In  an  action  brought  by  or  against  a  corporation,  the  compl 
must  ayer  that  the  plaintiff,  or  the  defendant  as  the  case  may 
is  a  corporation;  must  state  whether  it  is  a  domestic  or  fort 
corporation;  and,  if  the  latter,  the  State,  country,  or  gojerni«( 
bv  or  under  whose  laws  it  was  created.  But  the  plaintiff  need! 
set  forth,  or  specially  refer  to  any  act  or  proceeding,  by  or 
which  the  corporation  was  created. 

See  2  R.   S.   459,    i   13  (2  Bdm.  479). 

f  1776,  When  proof  o£  corporate  existence  unnecesi 

In  an  action,  brought  by  or  against  a  corporation,  the  pla 
need  not  prove,  upon  the  trial,  the  existence  of  the  corporal 
unless  the  answer  is  verified,  and  contains  an  affirmative  r 
tion  that  the  plaintiff,  or  the  defendant,  as  the  case  may 
not  a  corporation. 

Id.,  9  8.  am'd;  L.  1864,  ch,  422  (6  Edm.  296),  and  L.  1876.  ch.  808. 

I  1777,  Misnomer,  vrlien  'waived. 

In  an  action  or  special  proceeding,  brought  by  or  against  a  d| 
porn  tion,  the  defendant  is  deemed  to  have  waived  any  mistia 
in  the  statement  of  the  corporate  name,  unless  the  mifmom^ 
pleaded  in  the  answer,  or  other  pleading  in  the  defendant  s  beM 

Id..  S  14,  am'd.  I 

{  1778.  Action  asrainiit  a  corporation  upon  a  note,  etc.  ; 

In  an  action  against  a  foreign  or  domestic  corporation,  to  t 
cover  damages  for  the  non-payment  of  a  promissory  note,  or  otW 
evidence  of  debt,  for  the  absolute  payment  of  money,  noon  a 
mand.  or  at  a  particular  time,  an  order,  extending  the  timej 
answer  or  demur,  ehnll  not  be  granted,  except  by  the  court,  m 
notice  to  the  plaintiff's  attorney.  ^  In  such  an  action,  unlessjj 
defendant  serves,  with  a  copy  of  his  answer  or  demurrer,  a  c« 
©ran  order  of  a  judge,  directing  that  the  issues  presented  by  « 
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i  be  tried,  the  pint 

:ii  pIcuiliiiR,   ut  tbc 

.  coiiy  of  the  comjilaiul,  eilliiT  piTsuiiufly  with  the  e  .... 
upuu  ilie  iie(i'Nci;inl'n  jitlonipy,  purmiHiit  to  hin  rlpmnnd 
or,  ir  the  service  of  the  suuiDiimg  wns  otberwise  than 
at  the  eipiration  of  twenty  dara  after  the  seryiee  i> 


•  H'kPB  (orvlen  corpomtlOM  mar  ane. 

liou  amy  be  lutiiiitaiiied  by  n  rareign  corporation,  In  like 

and  Eiibji-ct  to  the  Eiiiiie  ri'Ruluiiutig.  as  wht^re  llie  acti»n 
lit  l>y  a  ilomestic  (iiri>ornliou,  except  db  otherwise  Bjiee- 
scribed  l>y  luw.  But  a.  foreign  curt>vrutiuii  oiiuiiot  niuiii- 
aetioD,  foliniled  upon  an  act,  or  upon  a  liability  or  obli- 
expreBB  or  Inolied,  ariaing  out  of.  or  ninde  and  entered 
eonxiilcmti'm   of.   an   ael,   which   thi>   laws  of  the   ^tnte 

cnrpiirntioii  or  aKxncintlon  nf  individuals  to  <'o,  without 
.....  ._..._    -  .__.     yhit,  ai.ciion  does  not  affect  the  validity 

of  a  foreiftn  c" 


viiiiB  of  the  alookboldera  c 
held  V  ~ 


t  byo 


inthor- 
tKler 


act,  done  at  aueb  > 


•sil  I:  L.   1873.  < 
Uben    foreiK 


1.  m<S). 


\ion  aciilnet  a,  foreiKD  corporation  may  be  maintained  by 
nl  of  the  State,  cr  1  y  a  domeatic  corporation,  for  auy 
'acrion.  An  notion  acninut  a  fiireiuu  corporation  may  be 
ii^i  '.iv  another  foreiKii  cnriioratioli,  or  by  a  non-reBideut, 
It  tLe  follon-ing  eam'S  only: 

me  tlie  action  Ik  brout'ht  to  recover  dainnses  for  the 
>f  «  ■'ontnu-t  mode  witbin  the  State,  or  relating  to  proy- 
lated  within  1hr>  Slate,  at  the  time  ot  the  makiutr  then-of. 
Me  il  U  broitebt  to  recover  real  property  situated  within 
".  rr  -  chatti'l,  which  in  replevied  within  the  Stale, 
ifre  the  cbubo  of  aeiioii  arose  within  the  State,  eicept 
affect  the  title  to  real  prop- 
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ARTICLE   SISCOND. 

Judicial  supervision  of  a   corporation^   and  of   the   o^/icers  m 

m  c m  bers  t h  ereof. 

S<'c.  nsi.  Action  aguiust  din^ctors,  etc.,  of  a  corporation,  for  mb^Moduct. 

1782.  tiy   whom   action   to  bo   brought. 

1783.  This  artlde,  how  eouatrnod. 

§  1781.  IAin*d,  1907.J  Action  aiiralniit  directors,  et«.,  •< 
corporation,  for  mlMcouduct. 

An   actii)u  uiay   be  muiutaiued  a^^aiiist  one  or  more  trusU 
diroi'tors,  managers,  or  other  oflicers  of  a  corporation,  to  proc 
a  judgment  for  the  following  purposes,  or  so  much  thereof  as 
case  requires: 

j.   [Am'd,  i»OT.j     Compelling   the   defendants   to  acconut 
their  official  conduct,  including  any  neglect  of  or  failure  to  f 
form  their  duties,  in  the  management  and  disposition  of  the  fm 
and  property,  committed  to  their  charge. 

2.  [Am'd,  1907.J  Compelling  them  to  pay  to  the  eorporat] 
which  they  represent,  or  to  its  creditors,  any  money,  and 
value  of  any  property,  which  they  have  acquired  to  themseti 
or  transferred  to  others,  or  lost,  or  wasted,  hy  or  through  i 
neglect  of  or  failure  to  perform  or  by  other  violation  of  tl 
duties. 

3.  Snspeuding  a  defendant  from  exercising  his  office,  when 
appears  that  he  has  abused  his  trust. 

4.  Removing  a  defendant  from  his  office,  upon  proof  or  roB' 
lion  of  misconduct,  and  directing  a  new  election  to  be  held  by 
body  or  board  duly  authorized  to  hold  the  same,  in  order  to  fl 
ply  the  vacancy  created  by  the  removal;  or,  where  there  i#; 
such   body   or  board,   or  where  all  'the  members  thereof  are 
moved,    directing   the   removal    to   be   reported    to    the   goven 
who  may,   with   the   advice  and   consent  of  the   senate,   fill 
vacancies. 

5.  Setting  aside  an  alienation  of  property,  made  by  one  or  m 
trustees,  directors,  managers  or  other  officers  of  a  corporaa 
contrary  to  a  provision  of  law,  or  for  a  purpose  foreign  toj 
lawful  l)usiness  and  objects  of  the  corporation,  where  the  alii 
knew  the  purpose  of  the  alienation.  : 

(5.  Restraining  and  preventing  such  an  alienation,  where  fl 
threatened,  or  where  tliere  is  good  reason  to  apprehend  thaj 
will  be  made. 

7.  [Added,  1»07.]  The  court  must,  Upon  the  application 
either  party,  make  an  <u*der  directing  the  trial  by  a  jury  ofj 
issue  of  neglect  or  failure  of  defendants  to  perform  their  don 
and  for  that  purpose  the  questions  to  be  tried  must  be  prepai 
and  settled  as  prescribed  in  section  nine  hundred  and  seventy 
this  act. 

2  R.  S.  402,  5  33  (2  Edra.  4S2).  Am'd  L.  1907.  oh.  157.  In  effect  S*1* 
1907.  and  docs  not  apply  to  or  aflfpct  any  litigation  at  that  time  pending; 

§   17N2.    ny   \Tlioin   action  to  be  brouflrlit. 

An  action  may  be  brought,  as  prescribed  in  the  last  section, 
the  attiuney-geneiJil  in  behalf  of  the  people  of  the  State,  or,  < 
c(i>t  where  the  actirm  is  brought  for  the  purpose  specified  in  * 
division  third  or  fourth  of  that  section,  by  a  creditor  of  the  9 
poration,  or  by  a  trustee,  director,  manager,  or  other  officer 
the  corporation,  having  a  general  superintendence  of  its  couceff 

Id..   §  nn.   am'd  L.    1870.   ch.   151.  §  2   (7   Kdm.   062). 

§  17Sn.   ThlM  article,  Iiotv  coniitrued. 

This  article  does  not  divest  or  impair  any  visitatorial  n<»wvrrti 
a  corporation,  which  is  vested  by  statute  In  a  corporate  U»dy. 
a  public  officer. 

Id.,  S  34.  478 
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article:  Tifinn. 

eUoM  toprof^re  the  di990hUi(m  of  a  oorpwration,  and  n(twn$ 
toenfime  the  imdwidual  liability  of  the  officers  or  fnembere  of  a 
corponHon,  with  or  vfithout  a  diseoiutiou  thereof^ 


k  list  ActtoD  by  Judgment  creditor  for  aeqaeetrftiloii,  eic. 
179,  Aetloo  to  dlMO  re       *     poraUon. 
1T86L  Id.;  I7  wlu>m  to  be  brought. 
nsr.  Tatnporur     njooetlon. 
inSL  BeeeAvM  Buy  be  appointed.      Peraumeot  end  teaporery  receiver. 

Powen,    etc,   of   temporarjr    veceWer. 
ITB^.  Additional  powei^e  and  dutiee   maj   be   confecrea   upon  temporary 
receiver. 
i.  Biaklnc  stoekholdeni,  etc.,  parties. 

U.  Wben  e^arate  action  mttj  be  brought  against  them.  , 

Proceedlnga  In  either  actio  . 

J  dgmoDt;    property  -of   corporation   to   be  distributed. 
I.  Id.;  stock  snbeeriptlons  to  be  recoTered. 
_     P.  id.;  an  to  Uahmtles  of  dlr  ctors  and  steekholders. 
f'tm,  Sflect  oC  this  article  limited. 

[1184.  Aetlom  by  Jndjnnent   creditor   for   ««qneatratfoii« 

fiBai  judgment  for  a  bujii  of  money  has  been  rendered 

a  corporation  created  by  or  under  the  laws  of  the  State, 

ftn  execution  issued  thereupon  to  the  sheriff  of  the  co«nty, 

the  corporation  transacts  its  general  business,  or  where 

ipal  office  is  located,  lias  been  returned  wholly  or  partly 

Bd,  the  jttdgmeitft  creditor  may  maintain  an  action  to  pro- 

»  judgmeot  se^wstrattsg  the  property  of  the  corporation. 

|j>rovidlng  for  a  distribution  thereof,  as  prescribed  in  section 

of  this  act. 

8.  463,  i  86  (2  Bdnu  488).  am'd. 

Action  to  disnol-re  a  corporation. 

^either  of  the  following  cases,  an  action  to  procure  a  Judg* 
dissolving  a  corporation,  created  by  or  under  the  laws  of 

ftate,   and    forfeiting   its    corporate    rights,    priirilegea    and 

!8,  may  be  maintained,  as  prescribed  in  the  noxt  section: 

riiere  the  corporation  has  remained  iusolTcnt  for  at  least 

^Where  it  has  neglected  or  refused,  for  at  least  one  year,  to 
ind  discharge  its  notes  or  other  eTidences  of  debt. 

tere  it  has  suspended  its  ordinary  and  lawful  business  for 
It  one  year. 
[If  it  has  banking  powers,  or  power  to  mnke  loans  on  pledges 
lits,  or  to  make  insurancei<,  where  it  becomes  insolvent  or 
to  pay  its  debta,  or  has  violated  any  proviRion  of  the  act, 
under  which  it  was  incorporated,  or  of  any  other  act  bind- 
[lyion  it. 
1  tt,  and  flnt  dense  of  §  30.     See  |  1787.  post. 

p78«.  [Ans'd,  1»80.]    Id.|  by  whom  to  be  bronarbt. 

paction  specified  in  the  last  section,  may  be  maintained  by  the 
F&ey«genera].  in  the  natn^  and  in  behalf  of  the  people.  And 
Riever  a  creditor  or  stockholder  of  any  corporation  submits  to 
t  attorney-general  a  written  statement  of  facts,  verified  by 
I,  showing  grounds  for  an  action  undf^r  the  provisions  of  the 
t  section,  and  the  attorney-general  omits,  for  sixty  days  after 
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this  submission,  to  commoiice  an  uctiou  speciliud  in  the  last 
tion,  tlien,  and  not  otherwise,  such  creditor  or  stoclchoider  a 
apply  to  the  proi^er  court  for  leave  to  commenoe  Buch  an  act 
and  on  obtainiu^^  leave  may  maintain  the  same  accordingly. 

2  a,  S.  463,  i  40;  U  1870,  cb.  151,  fif  2  «nd  7;  li.  1880.  clu  301. 

{  1787.  Temporary  lnJiinctio». 

In  an  action,  brought  as  prescribed  in  this  article,  the  cc 
may,  upon  proof  of  tue  facts  authorising  the  action  to  be  m 
tained,  grant  an  injunction  order,  restraining  the  corporation, 
its  trustees,  diiectors,  managers  and  other  officers,  from  coll 
ing  or  receiving  any  debt  or  demand,  and  from  paying  out,  oi 
any  way  transfcriiug  or  delivering,  to  any  person,  any  moi 
property,  or  effects  of  the  corporation,  during  the  pendency 
the  action ;  except  l)y  express  permission  of  tht*  court.  Where 
action  is  brought  to  procure  the  dissolution  of  the  corporat 
the  injunction  may  also  restrain  the  corporation,  and  its  trust 
directors,  managers  and  other  officers,  from  exercising  any  ol 
corporate  rights,  privileges,  or  franchises,  during  the  pendenq 
the  action;  except  by  express  permission  of  the  court.  The  ] 
visions  of  title  second  of  chapter  seventh  of  this  act,  relatinl 
the  granting,  vacating  or  modifying  of  an  injunction  order, 
ply  to  an  injunction  order,  granted  as  prescribed  in  this  sect 
except  that  it  can  be  granted  only  by  the  court. 

M.,  remainder  of  H  80  and  40.  am'd.    See  H  <X)2,  834,  1809. 

§  1788.  [Am'd,  1883.1  Receiver  mat-  be  mppofnte«.  f 
manent  and  temporary  reeelver.  Povrara^  eCe.y  of  ten 
rary  reeeiTer. 

In  such  an  action,  the  court  may  also,  at  any  stage  thef 
appoint  one  or  more  receivers  of  the  property  of  the  corpoi 
A  receiver,  so  oppoiut<Hi,  before  final  judgment  is  a  temi 
receiver,  until  final  judgment  is  entered.  A  temporary 
has  power  to  collect  and  receive  the  debts,  demands,  and 
property  of  the  corporation:  to  preserve  the  property,  and] 
proceeds  of  the  debts  and  demands  collected;  to  sell  or  oC 
wise  dispone  of  the  property  ns  directed  by  the  conrt:  to  col 
receive  and  preserve  the  proceeds  thereof;  and  to  maintain 
action  or  snecial  proceeding:,  for  either  of  those  i»»iri*o«e». 
roust  qualify  ns  prescribed  by  law  for  the  qiialification  « 
permanent  receiver.  Unless  additionnl  iwwers  are  sped 
conferred  upon  him,  as  prescribed  in  the  next  section,  a  I 
porary  receiver  has  only  the  powers  specified  In  this  sect 
and  those  which  are  incidental  to  the  exercise  thereof:  a 
ceiver  appointed  by  or  pnrpuant  to  n  final  judgment  in  the  set 
or  a  temporary  receiver  who  is  continued  by  the  final  judnd 
Is  a  permnnent  receiver,  and  hns  nil  the  powers  and  anthoi 
conferred,  and  is  subject  to  all  the  duties  and  liabilities  iiB|H 
upon  a  receiver  appointed  upon  the  voluntary  diBsoIntioo  « 
corporation. 

Id.,  {f  36  and  41.  See  Ru1p8  80,  81. 

i   1788.   Additional  poTrera  and  datlea  may  !»•  eoafef< 
upon  temporary  receiver. 

A  temporary  receiver,  appointed  as  prescribed  in  the  last  i 
tion.  Is,  in  all  respects,  aubjoct  to  the  control  of  the  conrt. 
Kldltlon  to  the  powers  conferred  upon  him,  by  the  prorlsltii 
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be  last  section,  the  court  may»  by  the  order  or  interlocutory 
Moment  appoiutiiig  him,  or  by  an  order  ttUtMequentiy  made  lo 
ie  action,  or  by  the  finai  judgment,  confer  upon  him  the  powera 
pd  authority,  and  subject  him  to  the  duties  and  liabilities,  of  a 
{rmanent  receiver,  or  so  much  thereof  as  it  thinks  proper;  except 
lat  he  shall  not  make  any  distribution  among  the  creditors  or 
lockhoidera,  before  final  judgment,  unless  be  is  specially  directed 

to  do  by  the  court. 

IS.  S.  4B3,  part  of  H  41  snd  42,  and  L,  1S62,  cb.  71.  |  1  (3  Edm.  682). 

[1790.  Mahiwg  atocklt  older  a,  eto>,  parties. 

iie  the  action  is  brought  by  a  creditor  of  a  corporation, 

the  stockholders,  directors,  trustees,  or  other  oificers,  or  any 

'  !m,  are  made  liable  by  law,  in  any  event  or  contingency,  for 

payment  of  his  debt,  the  persons,  so  made  liable,  may  be 

parties  defendant,  by  the  original  or  by  a  supplemental 

lint;  and  their  liability  may  be  declared  and  enforced  by 

[judgment  in  the  action. 

i  43. 

1791.  M'^Uen    aeparKte  action  mar  be   bronarl^t  »ar«lns4 

!re  the  stockholders,  directors,  trustees,  or  other  officers  of 

>ration,  who  are  made  liable,  in  any  event  or  contingency, 
the  payment  of  a  debt,  are  not  made  parties  defendant,  as 

ihed  in  the  last  section,  the  plaintiff  in  the  action  may 
JBitain  a  separate  action  against  them,  to  procure  a  judgment, 
'iring.  apportioning  and  enforcing  their  liability. 

Itnted    for    il    44    and   46. 

1792.  Proceed  Inv*  In  either  action. 

an  action  brought  as  prescribed  in  either  of  the  last  two 
fions,  the  court  must,  when  it  is  necessary,  cause  an  account 

taken  of  the  property  and  of  the  debts  of  the  corporation, 

thereupon  the  defendant's  liability  must  bo  apportioned  ac- 

Ingly;  but,  if  it  affirmatively  appears,  that  the  corporation  is 

Ivent,  and  has  no  property  to  satisfy  its  creditors,  the  court 

Tf  withont  taking  such  nn  aooonnt,  ascertain  and  determine 

amount  of  each  defendant's  liability,  and  enforce  the  same 

lingly. 
lira  of  |§  46  and  47. 

1793.    Jadvmentf    property    of    corporation    to    be    dls- 
k«ted. 

final  judgment  in  an  action,  brouj^ht  against  a  corporation, 
prescribed  in  this  article,  either  separately  or  in  conjunction 
its  stockholders,  directors,  trustees,  or  other  officers,  must 
ride  for  a  just  and  fair  distribution  of  the  property  of  the 
Irporation.  and  of  the  proceeds  thereof,  among  its  fair  and 
mptt  creditors,  in  the  order  and  in  the  proportions  prescribed 
Flaw,  in  case  of  the  voluntary  dissolution  of  a  corporation. 
M..  H  87  and  48. 

11794.  Id. I  etoclc  anbaerlptlons  to  be  reco'rered. 

Jhere  the  stockholders  of  the  corpo-ntion  are  parties  to  the  ae- 
TO,  if  the  property  of  the  corporation  is  not  sufficient  to  dis- 
fcirge  Its  debts,  the  interlocutory  or  final  judgment,  as  the  case 
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requires,  must  adjudge  that  each  stockholder  paj  into  court  ti 
amount  due  and  remaining  unpaid,  on  the  shares  of  stock  ha 
by  him,  or  so  much  thereof  as  is  necessary  to  satisfy  the  debl 
of  the  corporation. 
2  B.  8.  4e8,  I  49,  am'd. 

1 178S.  Id.  I  mm  to  liablUtlea  of  direct  ova  imd  atoclclioMer 

If  it  appears,  that  the  property  of  the  corporation^  and  d 
suma  collected  or  collectible  from  the  stockholderB,  apon  tha 
stock  subscriptions,  are  or  wijl  be  insufficient  to  pay  the  debts  < 
the  corporation,  the  court  mtist  ascertain  the  several  sunn,  ft 
fvhich  the  directors,  trustees,  or  other  officers,  or  the  stockhok 
E^rs  of  the  corporation,  being  parties  to  the  action,  are  liable:  a^ 
must  adjudge  that  the  same  be  paid  into  court,  to  be  applied,  I 
such  proportions  and  in  such  order  as  justice  requires,  to  ti 
pavment  of  the  debts  of  the  corporation. 

Id.,  I  60. 

I  1796.  SSIKeet  of  ttala  article  limited. 

This  article  does  not  repeal  or  aflFect  any  special  provision  4 
law,  prescribing  that  a  particular  kind  of  corporation  shall  ceKJ 
to  exist  or  shall  bo  dissolved,  in  a  case  or  in  a  manner,  W 
prescribed  in  this  article:  or  any  special  provision  of  law,  preacril 
ing  the  mode  of  enforcing  the  liability  of  the  stockholders  of  < 
particular  kind  of  corporation. 
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ARTICLE   FOURTH. 

Action  by  the  people  to  annul  a  corporation, 

Ik.  1797.  Action   hj  attorney-generftl,   when  legrlslatnre  directs. 
1786.  Id.,   by   leave  of   court. 
1780.  Leave;    wbeo    and   1k>w   granted. 

1800.  ActloD  triable  by  a  Jury. 

1801.  Jadgment. 

1801:  lojnnetlon  may  iisae. 

1808.  Ooffir  of  jDdgineDt-roll  to  be  filed  and  published. 
i 

I  1T9T.  Actloa    br    «ttorneyarencr»l»    -«r1|en    levlalatwe 

Irects* 

The  attorney-general,  whenever  he  i^  so  directed  by  the  lepis- 
Jiue,  must  bring  an  action  against  a  corporation  created  by  or 
pder  the  laws  of  the  State,  to  procure  a  judgment,  vacating  or 
jinuilling  the  act  of  incorporation,  or  any  act  renewing  the  cor- 
**Tation,  or  continuing  its  corporate  existence,  upon  the  ground 
It  the  act  was  procured  upon  ;i  -fraudulent  suggestion,  or  the 

jcealment  of  a  materini  fact,  made  by  or  with  the  knowledge 

id  consent  of  any  of  the  persons  incorporated. 

'0>.  Proc..   I   420;  2  R.   S.   579,   9  13   (2   Edm.   600). 

I  1788.  Id.  I  by  lemve  of  eovrt. 

Upon  leave  being  granted,  as  prescribed  In  the  next  section, 
attorney-general  may  bring  an  action  againEft:  a  corporatioii 
ited  by  or  under  the  laws  of  the  State,  to  procure  a  judgment, 
itlng  the  charter  or  annulling  the  existence  of  the  corporation, 
u  the  ground  that  it  has,  either 
1.  Offended  against  any  provision  of  an  act,  by  or  under  which 
was  created,  altered  or  renewed,  or  an  act  amending  the  same, 
id  applicable  to  the  corporation;  or^ 

^2.  Violated  any  provision  of  law,  whereby  it  has  forfeited  its 
[er,  or  become  liable  to  be  dissolved,  by  the  abuse  of  its 
rers;  or, 

't  Forfeited  its  privileges  or  franchises,  by  a  failure  to  exer- 
*■?  its  powers;  or, 
1  Done  or  omitted  any  act,  which  amounts  to  a  surrender  of 
b  corporate  rights,  privileges,  and  franchises;  or, 
i  5.  Exercised  a  privilege  or  franchise,  not  conferred  upon  it  by 
■w. 

I  H.  I  4S0;  2  B.  S.  S83.  f  30  (2  Edm.  604). 

I  1799,  I<eave|  vrben  and  boTr  gn^anted. 

Before  granting  leave,  the  court  may,  in  its  discretion,  require 
fcch  previous  notice  of  the  application  as  it  thinks  proper,  to  bo 
^en  to  the  corporation,  or  any  oflScer  thereof,  and  may  hear  the 
Borporation  in  opposition  thereto. 

U..  f  431;  2  R.  S.  588,  «  40. 

I  1800.  Aetf  oa  triable  by  m  Jary. 

An  action,  brought  as  prescribed  in  this  article.  Is  triable,  of 
towrse  and  of  right,  by  a  jury,  as  if  it  was  nn  action  specified  in 
iwtion  968  of  this  act.  and  without  procuring  an  order,  as  pre* 
leribed  in  section  070  of  this  act. 
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i  1801.  Jadarment. 

Where  any  of  the  matters,  specified  in  section  1797  or  wt 
tion  1798  of  this  act,  are  establiBhed  in  au  action,  brought  8 
prescribed  in  either  of  those  sections,  the  court  may  render  fiu 
judgment  that  the  corporation,  and  each  oliicer  thereof,  be  pa 
petually  enjoined  from  exercising  any  of  its  corporate  rignd 
privileges,  and  franchises;  and  that  it  be  dissolveti.  The  jodi 
meut  must  also  provide  for  the  appointment  of  a  receiver,  th 
taking  of  an  account,  and  the  distribution  of  the  property  of  th 
corporation,  among  its  creditors  and  stockholders,  as  where  a  coi 
poration  is  dissolved  upon  its  voluntary  application,  as  prescribe 
in  chapter  seventeenth  of  this  act. 

0».  Proc,  |§  442  and  444;  2  R.  8.  679,  ffi  14  and  27  (2  Edm.  000).        { 

S  1802.  Injanctlon  may  laanc. 

In  an  action,  brought  as  prescribed  in  this  article,  an  injnn 
order  may  be  granted,  at  any  stage  of  the  action,  restraining 
corporation,  and  any  or  all  of  its  directors,  trustees  and  o 
officers,  from  exercising  any  of  its  corporate  rights,  privil 
franchises;   or  from   exercising   certain  of  its   corporate  rig] 
privileges,   or   franchises,   specified   in   the   injunction   order; 
from  exercising  any  franchise,  liberty,  or  privilege,  or  trans 
ing  any  business,  not  allowed  by  law.      Such  an  injunction 
deemed  one  of  those  specified  in  section  QOB  of  this  act^  and 
the  provisions  of  title  second  of  chapter  seventh  of  this  act. 
plicable  to  an  injunction  specified  in  that  section,  apply  to  an 
junction  granted  as  prescribed  in  this  section,  except  that  it 
be  grant^  only  by  the  court. 

2   B.    8.   462.    if   81   and    82   (2  Edm.   482). 

I  1808.  Copr  of  Jvdflrmeiit-roll  to  be  Hied  and  polilUi 

Where  final  judgment  is  rendered  against  a  corporation,  in 
action,  brought  as  proscribed  in  this  article,  the  attorney-gem 
must  cause  a  copy  of  the  jud^ment-roM  to  be  forthwith  filed  in 
efllce  of  the  secretary  of  State:  who  must  cause  a  notice  of 
substance  and  effect  of  the  judgment,  to  be  published,  for 
weeks,  in  the  newspaper  printed  at  Albany,  in  which  legal  no 
are  required  to  be  published,  and  also  in  a  newspaper  printed  I 
the  county,  wherein  the  principal  place  of  business  of  the  corpod 
tion  was  located.  I 

Oq.  Prsc.,  I  445;  2  B.  8.  680,  M  24  and  26  (2  Edm.  601).  | 
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ARTICIiB  FirrH. 

Ptormfms  applicable  to  hvo  or  more  of  the  actions  specified  in  thit  title, 

Ik.  IflOi.  OertaiD  corMratioDS  excepted  from  cerUin  articles  ot  tkia  titto. 
ISD6.  Offlcera  and  agents  may  be  compelled  to  testify. 
1966.  lojimctiona   staying   actions    by   creditors. 

1807.  ex«ditors  may    be   brought   in. 

1808.  When    attorney-general    must    bring    action. 

1S09.  Beqoisites  of  injunction  against  corporations  in  certain  cases. 
'      1810.  Id.;    of  order   appointing  receiver   in   certain    cases. 

1811.  Id. ;  of  Judicial  suspension  or  removul  of  au  odicer. 

1812.  Apidicatloo   of   the    last   three   sections. 

1813.  In  action  against  stockholders,  misnomer,  etc.,  not  available. 

1804.  rAm'dt  1908,  1904.1    Certain  eorpomtlen*  excepted 
certsfcim  article*  of  tnl«  title. 

tides  second,  third,  and  foarth  of  this  title  do  not  apply  to 
igious  corporation;  or  to  a  municipal  or  other  political  corpo- 

.  created  by  the  constitution,  or  by  or  under  the  laws  of 
state;  or  to  any  corporation  which  the  regents  of  the  uni- 
ty have  power  to  dissolve,  except  upon  the  application  of  the 

ts,  or  of  the  trustees  of  such  a  corporation;  and  in  aid  of 

liquidation  under  such  dissolution. 

a.  S.  4G6.  I  67  (2  Edm.  487).     See  ante,  H  1781,  1803.    L.  1908,  cb.  290; 

1S04,  cb.  501.     In  effect  April  29,  1904. 

1904,  cb.  901,  %  a.  All  proceedings  In  any  action  or  proceedinfl:  instl- 

■  on  or  after  the  twenty-fourth  day  of  April,  nineteen  hundred  and  three, 

articles  two.  three  and  four  of  chapter  fifteen,  title  two  of  the  code  of 

procedure,  or  under  either  of  them,  are  validated  and  confirmed. 

1805.  OAeer«  and  asentu  mar  be  compelled  to  teatlfy. 

_  an  action,  brought  as  prescribed  in  article  second,  third,  or 

rth  of  this  title,  a  stockholder,  officer^  alienee,  or  agent  of  a 

poration.  Is  not  excused  from  answering  a  question,  relating 

tbe  management  of  the  corporation,  or  the  transfer  or  dlspo- 

of  its  property,  on  the  ground  that  his  answer  may  expose 

corporation  to  a  forfeiture  of  any  of  its  corporate  rights,  or 

convict  him  of  a  criminal  offence,  or  to  subject  him  to  a 

Ity  or  forfeiture.    But  his  testimony  shall  not  be  used,  as 

nee  against  him,  in  a  criminal  action  or  special  proceeding. 

11  6i-«. 

180ft.  Injiiiictloii   ataylns  action*  by   creditor*. 

a  such  an  action,   the  court  may.  In   its  discretion,  on  the 
)lication  of  eithe"  par+y,  at  any  stape  of  the  action,  before 
after  final  judgment  and  with  or  without  security,  grant  an 
tiQction    order,    restraining   the    creditors   of   the   corporation 
m  bringing  actions  against  the  defendants,  or  any  of  them, 
the  recovery  of  a  sum  of  money,  or  from  taking  any  further 
"oedings   in   such   actions,   theretofore  commenced.    Such   an 
i5nTiction  has   the   same  effect,    and,   except   as  otherwise   ex* 
ly  prescribed  in  this  section,  is  subject  to  the  same  provision^ 
l«w,  as  if  each  creditor,  upon  whom  it  is  served,  was  named 
tHb,  and  was  a  party  to  the  action  in  which  it  is  granted, 
i  M .  §  56  in   part. 

I  i  1807.  [AiB*d,  1886.}    Creditor*  may  be  bronarbt  In. 

|Tn  sach  an  action,  the  court  may,  at  any  stage  of  the  action, 
pfore  or  after  final  judgment,  mnke  an  order  requiring  all  the 
Fwlitors  of  the  corporation  to  exhibit  and  nrove  their  claims,  and 
[«^jeby  make  themselves  parties  to  the  action,  in  such  a  manner, 
JM  in  such  a  reasonable  time,  not  less  than  six  months  from 
we  first  publication  of  notice  of  the  order,  as  the  court  directs; 
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and  that  the  creditors,  who  make  default  in  so  doing,  shall 
preduaed  irom  all  benefit  of  tlie  judgment,  and  trom  any  <libirit 
lion  which  may  be  made  thereunder,  except  as  hereinafter 
vided.    Motice  of  ihe  oider  must  be  given  by  publication,  in 
newspapers,  and  lor  such  a  length  of  time,  as  the  court 
Notwithstanding  such  an  order  any  such  creditor  who  sliall 
hibit  and  prove  his  claim  in  the  manner  directed  thereby, 
proof,  by  affidavit  or  otherwise,  that  he  has  had  no  notice 
knowledge  thereof  in  time  to  comply  therewith,  any  time  bel 
an  order  is  made  directing  a  final  distribution  of  the  assets 
such  corporation,   shall  be  entitled  to  have  his  claim  receii 
and  shall  have  the  sane  rights  and  benefits*  therein,  so  far  as 
assets  of  such  corporation  then  remaining  undistributed  may 
der  possible,  as  if  his  claim  had  been  exhibited  and  proved 
the  time  limited  by  such  order. 
Bemaioder  of  f  66;  L.  1886,  cb.  372. 

I  1808.  IVben  attorneF-flreneral   rnvjit  briniK   actloii. 

Where  the  attorney-general  has  good  reason  to  believe, 
an  action  can  be  maintained  in  behalf  of  the  people  of  the  St 
as  prescribed  in  article  st'cond,  third,  or  fourth  of  this  title,  exi 
section  1797  of  this  act.  he  must  bring  an   action   accordini 
or  apply  to  a  competent  court  for  leave  to  bring  an  action, 
the  case  requires;  if,  in  his  opinion,  the  public  interests  re^i 
that  an  action  should  be  brought.    In  a  case  where  the  action 
be  brought  only  by  the  attorney-general  in  behalf  of  the 
if  a  creditor,  stockholder,  director,  or  trustee  of  the  corporat 
applies  to  the  attorney-general  for  that  purpose,  and  fornishea 
security  required  by  law,  the  attorney-general  mast  bring 
action,  or  apply  for  leave  to  bring  it,  if  he  has  good  reason  t<^^ 
lieve,  that  it  can  be  maintained.    Where  such  an  applieal__ 
made,  section  1086  of  this  act  applies  thereto,  and  to  the  a< 
brought  in  pursuance  thereof. 

See  Co.  Proc,  §  430;  alfio,  S  1986,  poat. 

S  1809.  Reqvlalte*  of  Injunction  agralnat  corpor«tic»ns 
certain  cane*. 

An  injunction  order,  suspending  the  general  and  ordinary 
ness  of  a  corporation,  or  of  a  joint-stock  association*  consisting 
seven  or  more  persons,  or  suspending  from  office,  or  restraii' 
from  the  porformnnce  of  his  duties,  a  trustee.  dire<*tor,  or  o\ 
officer  thereof,  omu  be  granted  only  by  the  court,  upon  notice 
the  application  therefor,  to  the  proper  officer  of  the  corporat 
or  association,  or  to  the  trustee,  director,  or  other  otllcer  enjoit 
If  such  an  injunction  order  is  made,  otherwise  than  as  presci 
in  this  section,  it  is  void. 

I/.  1870,  ch.  151,  §  1  (7  Edm.  661),  am'd.    See  H  1T87,  1919. 


S   1810.   [Am'd,  1803.1      Id.f  of  order  appointing  n 
In  certain  cane*. 

A  receiver  of  the  property  of  a  corporation  can  be  appoiof 

only  by  the  eourt,  and  in  one  of  the  folloiwing  cases: 

1.  An  action,  brought  as  prescribed  in  article  second,  third 
fourth  of  this  title. 

2.  An  action  brought  for  the  foreclosure  of  a  mortgage  ni 
the  property,  of  which  the  receiver  is  appointed,  where  the  m< 
gage  dt'bt,  or  the  interest  thereupon,  has  remained  unpaid. 
luast  thirty  da^s  after  it  was  payable,  and  after  payment  thei 
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pras  duly  demanded  of  the  proper  officer  of  the  corporation  and 
prhcre  either  the  income  of  the  property  is  Bpecifically  mortgaged, 
k  the  property  itself  i»  probably  iusuiHcient  to  pay  the  mortgage 
Bebt. 

13L  An  action  brought  by  the  attorney-general,  or  by  a  stock- 
jblder.  to  preserve  the  assets  of  a  corporation,  having  no  officer 
^powered  to  hold  the  same. 

4.  A  special  proceeding  for  the  voluntary  dissolution  of  a  cor- 
iration. 

,5.   [Added,  190».]    Upon  the  application  of  the  regents  of  the 
liyersity,  in  aid  of  the  liquidation  of  a  corporation  whose  dis- 
"ition  they  contemplate  or  ha%'e  decreed;  or  upon  the  applica- 
of  the   trustees  of  such  a  corporation,  with  notice  to  the 
Its. 

There  the  receiver  is  appointed  in  an  action,  otherwise  than 
or  pursnant  to  a  final  juidgment,  notice  of  the  application  for 
appointment  must  be  given  to  the  proper  officer  of  the  cor- 
ition. 

.  13?Q.  ch.  151.  i  3;  L.  1903,  eta.  290.    In  effect  April  27, 1903. 

1811.  Id.;  of  Jadl^ftl  iiaapenalom  ^r  remoTal  of  All  effloer. 

trustee,  director,  or  other  officer  of  a  corporation  shall  not 

.«nspended  or  removed  from  office,  by  a  court  or  judge,  other- 

tikan  by  the  final  judgment  of  a  competent  court,  in  an  ac- 

brnnght    bj'   the   attorney-general,   as   prescribed   in   section 

of  this  act. 

i  2.  am'd.    Sec  $  ^'^*  a°t<^- 

1812,  Application  of  tbe  In-nt  tbree  necHomi. 

10  last  three  sections  apply  to  an  action  or  special  proceeding, 

inst  a    corporation,   or  joint-stock  association   created   by   or 

ItT  the  laws  of  the  State,  or  a  trustee,  director,  or  other  officer 

of:  or  against  a  corporation,  or  joint-stock  association,  cre- 

by  or  under  the  laws  of  another  state,  government,  or  coun- 

or  a  trustee,  director,  or  other  officer  thereof,    where   the 

<>ration  or  association  does  business  within  the  State,  or  has, 

»n  the   State,   a  business  agency  or  a   fiscal  agency,   or  an 

KT  for  the  transfer  of  its  stock. 

L,  i  5,  am'd;  L.  1875,  ch.  428.     See  |  2463. 

1813*  In   action   tugalnmt  atoekholdern,    mlMnomer,    ete.f 
available. 

lere  an  action,  authorized  by  a  law  of  the  State,  is  brought 
Unst  one  or  more  persons,  as  stockholders  of  a  corporation  or 
it'StiX'k  as-sooiation,  an  objection  to  any  of  the  procee<lings 
mot  he  taken,  by  a  person  properly  made  a  defendant  in  the 
Wkin  on  the  ground  that  the  plaintiff  has  joined  with  him,  as  a 
p»ulant  in  the  action,  a  person,  whose  name  appears  on  the 
wk-books  of  the  corporation  or  association,  as  a  stockholder 
preof,  by  the  name  so  appearing;  but  who  is  misnamed,  or 
Nd,  or  is  not  liable  for  any  cause.  In  such  a  case,  tbe  court 
ny,  at  any  time  before  final  judgment,  upon  motion  of  either 
l^rty,  amend  the  pleadings  and  other  papers,  without  prejudice 
I  the  previous  proceeding??,  by  substituting  the  true  name  of  the 
ws<m  intended,  or  by  striking  ont  the  name  of  the  person  who  is 
pd.  or  not  liable,  and,  in  a  proper  case,  inserting  the  name  of 
m  representative  or  successor. 
t.  V«,  (di.  157. 1 3  (7  Edm.  436). 
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TITLE  ni. 
▲ctions  relating  to  the  estate  of  a  decedent. 

Article  1.  Action  by  or  against  an  ezecator  or  admlniatrator. 

2.  Action  by  a  creditor  agalnat  hU  debtor's  next  of  kin,  legatee,  brfl 

or    devisee. 

3.  Action  to  establish  or  Impeach  a  will. 

4.  General   and    miscellaneoas   provisions. 

ARTICLE  FIRST. 

Action  by  or  against  an  executor  or  administrator. 

Bee.  1814.  Action,  etc.,  by  and  against  executor,  etc.,  to  be  broogbt  In  refftl 
Bentative    capacity. 
181S.  When  personal  and  representative  cause  of  action  may  be  jotoal^ 
1M16.  Id.;    sepsrate  dockets   and   executions.  j 

1817.  Regulations,  when  some  of  the  executors,  etc.,  are  not  samaauoiC 

1818.  Executors  who  have  not  qualified,  not  neceniary  parties.  j 
1810.  Action  by  legatees,  etc.,  against  executor,  etc.  ' 

1820.  Id.;    by   Infant;   guardian's   bond. 

1821.  When  sctlon  barred  by  judgment  against  heir.  etc. 

1822.  Limitation  of  action  by  creditor  on  claim   rejected,    etc. 

1823.  Decedent's   real   property    not    bound    by   Judgment    against  asecfr 

tor,    etc. 

1824.  Want  of  assets  not  to  be  pleaded  by  execator,  etc. 

1825.  Leave   to  Issue   execution   against   executor,    etc. 

1826.  Id.;  how  procured;   order;  and  contents  thereof. 

1827.  Security   may  be   required    from   a    legatee. 

1828.  Actions,  etc.,  when  not  to  abate. 

1829.  Execution    on    former    Judgment. 

1830.  ActliHi  against  execator,  etc.,  who  baa  been  superseded. 

1831.  False   pleading  by  executor,  etc. 

1832.  When   inventory  may  be  contradicted.  ! 

1833.  Liability  for  uncollected  demands.  ; 

1834.  The  last  two  sections  qnallfled.  i 
1836.  Costs;  how  awarded.  ] 
1830.  Id.;  when  awarded. 

S  1814.   Action,  etc.,  by  and  agraliiiit  «xeoiitoF,  etc.*  €•  ■•; 
brouarlit  In  repreaentatlT-e  capacity. 

An  action  or  special  proceeding,  hereafter  commeDced  by  a» 
executor  or  admiuistrator,  upon  a  cause  of  action,  "_  .^longlDjf  ts 
him  in  his  representative  capacity,  or  an  action  or  special  pn^ 
ceeding,  hereafter  commenced  against  him,  except  where  it  it 
brouglit  to  charge  him  personally,  must  be  brought  by  or  against 
him  in  his  representative  capacity.  A  judgment,  in  an  action 
hereafter  commoncod,  recovered  against  an  executor  or  admia!»> 
trator,  without  describing  him  in  his  representative  capacity,  can- 
not be  enforced  against  the  property  of  the  decedent,  except  by 
the  special  direction  of  the  conrt,  contained  therein. 

I  1815.  Wbon  personal  and  reprcnentatlve  eava«s  •' 
action   may   be  *  Joined. 

An  action  may  be  brought  against  an  executor  or  administntor. 
personally,  and  also  in  his  representative  capacity.  In  either  »f 
the  following  cases: 

1.  Where  the  complaint  sets  forth  a  cause  of  action  ag«inrt 
him  in  both  capacities,  or  states  facts,  which  render  it  uncertiiiu 
In  which  capacity  the  cause  of  nction  exists  against  him. 

2.  Where  the  complaint  sets  forth  two  or  more  causes  of  i^ 
tion  against  the  defendant,  in  different  capacities,  all  of  whicn 
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grow  out  of  the  same  transaction,  or  transactions  connected  with 
the  same  subject  of  action;  do  not  require  different  places  or 
nodes  of  trial;  and  are  not  inconsistent  with  each  other. 

In  a  case  specified  in  this  section,  a  judgment  for  the  plaintiff 
Ita  a  sum  of  money  must  distinctly  show,  whether  it  is  awarded 
a^inst  the  defendant  personally,  or  in  his  representative  ca* 
yadty. 

aee  I  484,  sabd.   9,  ante. 

i  1816.   Id.f  separate  doeket*  and  execntfona, 

^  In  a  case  sjiecificd  in  the  last  section,  or  where  costs,  to  be 
laliected  out  of  the  individual  property  of  an  executor  or  admin- 
tor.  are  awarded  in  an  action  by  or  against  him  in  his  repre- 
tiye  capacity,  so  much  of  the  judgment,  as  awards  a  sum  of 
y  against  him  personally,  may  be  separately  docketed,  and  a 

[Uparate  execution  may  be  issued  thereupon,  as  if  the  jnd^nnent 

CMBtained  no  award  against  him  in  his  representative  capacity. 

'    See  H    18d6   aud  a2^d,    post. 

f  1817.  Resvlatlonii,   -v^Iien   Home    of   the    execntorn,   etc.f 
not  anmnioned. 

la  an  action  or  special  proceeding  against  tw^o  or  more  executors 

.^  administrators,  representing  the  same  decedent,  all  are  con- 

ladered  as  one  person;  pnd  those  who  are  first  served  with  process, 

^  first  appear,  must  answer  the  plaintiff.    Separate  answers,  by 

i^erent  executors  or  admiijistrators  cannot  be  required  or  al- 

HWred,  except  by  direction  of  the  court.    Judgment  in  favor  of 

pAe  plaintiff  may  be  entered,  and,  in  a  proper  case,  execution  may 

I  iie  issued,  against  all  the  defendants,  as  if  all  had  appeared.    But 

'dtis  section  does  not  affect  the  plaintiff's  right  to  bring  into  court 

4ll  the  executors  or  administrators,  who  are  parties. 

I    2  R.  S.   448,  H  S  «&d  7  (2  Bdm.  467).  am'd. 

1  1818.  £xecntor«  'vrlto  h«Te  not  qnallfled,  not  necenaary 
isrtfles. 

One  of  two  or  more  execiTtors,  to  whom  letters  testamentary 
lire  not  been  issued,  is  not  a  necessary  party  to  an  action  or 
.i|)ecia1  proceeding,  in  favor  of  or  against  the  executors,  In  their 
ftppresentative  capacity. 

I*.  1S38.  cb.  149,  I  1  (4  Eklm.  506). 

>   I  1819.  Action  by  legatee,  etc.,  aarnlnfit  executor,  eic. 

If,  after  the  expiration  of  one  year  from  the  granting  of  bet- 
ters testamentary  or  letters  of  adrainistrjition.  an  executor  or  ad- 
fiinistrator  refuses,  upon  demand,  to.  pay  a  loffacy.  or  distribn- 
Hte  share,  the  person  entitled  thereto  may  maintain  such  an  ac- 

I  tion  aeainst  him.  as  the  case  requires.    But  for  the  purpose  of 

1  Pompnting  the  time,  within  which  such  an  action  must  be  com- 
menced,   the   cause    of   action    is   doomod    to    accrue,    when   the 

\  executor's  or  administrator's   account  is   judicially  settled,   and 

1  not  before. 

2  R.  S.  114,  §  9  (2  Edm.  118).    See  |  1827.  post. 

I  18S0.   Id.$  by  Infant;  irnardlan'a  bond. 

The  guardian  ad  litem  of  an  infant,  in  whose  favor  an  ac- 
tkm  is  brought,  as  prescribed  In  the  last  soctlnn,  must,  unless  he 
b  also  the  general  guardian,   execute   and   file  with  the  clerk. 
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before  the  commencement  of  the  action,  a  bond  to  the  infant,  ' 
with  at  least  two  sufficient  sureties,  in  a  penalty  fixed  by  a  judge 
of  the  court,  conditioned  that  the  guardian  will  duly  account  til 
the  mfant,  when  he  attains  full  age.  or,  in  case  of  his  destlUi 
to  his  personal  representatives,  for  all  money  or  property,  whico- 
the  guardian  may  receive,  by  reason  of  the  legacy  or  distnbotife  i 
share.  f 

2  B.  S.  114»  I  12,  am*d.    See  |  476.  ante.  j 

(  1821.  'Wlien  actlou   bnrred    by   Jndflrment  against  helrtj 
etc.  ^ 

A  final  judgment  against  an  heir  or  devisee  bars  an  a 
against  the  executor  or  administrator  of  the  decedent,  for 
same  cause,  and  every  other  remedy  to  enforce  payment  th 
out  of  the  decedent's  property,  unless  an  executioD  against 
crty,   issued   upon  the  judgment,   has  been  returned   wholly 
partly  unsatisfied,  or  sufficient  real  property  to  satisfy  the  j 
meat  has  not  descended,  or  been  devised,  to  the  judgment  de' 
But,  if  the  judgment  was  recovered  for  a  debt  op  legacy,  exfHi 
charged  upon  the  estate  descended  or  devised,  the  bar  is 
solute. 

Id.,  H  7  aod  8,  am'd  and  consolidated. 

I  1882.   [Am*d,    180S.]    I/lmJtntion    of    Action    by    credit 
on  clalaa  rejected,  etc. 

Where  an  executor  or  administrator  di^piites  or  rejects  a  dsi 
against  the  estate  of  a  decedent,  exhibited  to  him,  either  before 
after  the  commencement  of  the  publication  of  a  notice  reqnti' 
the  presentation  of  claims,  as  prescribed  by  law,  unless  a  writt 
consent  shall  be  filed  by  the  respective  parties  with  the  si 
gate  that  said  claim  may  be  heard  and  determined  by  him 
the  judicial  settlement  of  the  accounts  of  said  executor  or 
istrator  as  provided  by  section  twenty-seven  hundred  and  foi 
three,  the  claimant  must  commence  an  action  for  the  recoi 
thereof  against  the  executor  or  administrator,  within  six  mool 
after  the  dispute  or  rejection,  or,  if  no  part  of  the  debt  is  tl 
due.  within  six  months  after  a  part  thereof  becomes  due;  in  d< 
fault  whereof  he,  and  all  the  persons  claiming  under  him,  are  fc 
ever  barred  from  maintaining  such  an  action  thereupon,  and  fi 
every  other  remedy  to  enforce  payment  thereof  out  of  the  din 
ent's  property. 

2  R.  S.  80.  §  88  (2  Edm.  0*1);  L.  180R,  ch.  606.  Bee  H  IHSS,  2743. 

i    1823.  Decedent's    real    property    not    bonnd    by   Jm 
ment  aaralnst  executor,  etc. 

Real  property,  which  belonged  to  a  decedent,  is  not  bound, 
in    any   way   affected,   by   a  judgment  against   his  executor  , 
administrator,  and  is  not  liable  to  be  sold  by  virtue  of  an  exc 
cut  ion  issued  upor  such  a  judgment,  unless  the  judgment  is  es«, 
presRly  made,  by  its  terms,   a   lien  upon   snecific  real  property 
therein  described,  or  expressly  directs  the  sale  thereof. 

2  R.  S.  440.  I  12  (2  Rdm.  468).    See  S  1816,  ante. 

I  1824.  "Want   of  assets   not   to   be  pleaded  by    execnt«r»f 
etc. 

In  an  action  against  an  executor  or  administrator,  in  bis 
representative  capacity,  wherein  the  complaint  demands  jadgmrDt 
fiM*  a  sum  of  money,  the  existence,  sufficiency,  or  want  of  assetfb 

4f^ 


bo  iilM<l<4  br  ellher  poitr;  and  (he  plninlirB  r 
u.  11..!  Bilfcled  Ihcrclij,  eni'iii  with  rpsp''Ct  to  ik 

[.irscriUii  by  Ian.    A  iiKljtiu'-oi  in  Buch 
'  .'  ol  «uM.-ta  iu  Ibe  tlefendaiit'B  imaiia. 


u  finler  pertuitling  il 


■«ll  nrdrv)  unit  coii«»"nt«  tfcetmf. 

iif  thy  npplk'iiiioji  for  nn  ordtr  Bppcl- 
,iwi  be  piTsonslIy  served  upou  iLe 
:iiili'ss  U  ajiijears  ihat  servkf  c»iitiOt 
asp  notice  muit  be  gWea 


I  ihe  I 


t   of   nil   I 


ibem  tot  expenses,  aiiJ  for  cliiitiut  enlitled  to 
i  Ihe  plniuliff,  nre  not,  or  will  not  he,  auffident 
''In.  legncien  or  olhiT  daimii  of  the  rfttea  to 
I-  Haim  Moubh,  the  anm,  flirPCtpd  to  he  col- 
.  iition.  itinll  not  pxeeeil  the  plaJntiFTB  just  pro- 
.1*.  Ill  Ihiil  enso,  one  or  more  order*  mny  be 
iTi  like  manner,  and  one  or  more  execnti"aa 
r.!t  issued,  whenr-Tcr  it  nppt'nra  thai  the  sum 
^llpripd   hy  the  first  eieculion  ia  leaa  than   the 


z  R.  g.  iin.  I  i; 


1  Edm.  119). 


S  IWi,  I 


i.  moy.  ni 
Ilia  office 


.    „   ....   _.  be  iacueii 

A  in  n  prop«T  chkp  miHt,  retiuire  the  appUcant 
IU  liiiilertaJcin^  tn  Ihi-  defendant,  in  aneb  a  nam 
rriiea  ns  the' anrroBnte  directs,  to  the  eff*tt 
ftinii  nf  noy  aiiin  of  money  by  virtue  of  tlie 
linini-  nflsciH  are  not  diiHiolent  to  pay  all  suniii 
•ndmit  IB  fhanteihli'  for  pipensefl.  clnims  en- 
■  afninat  lln>  Bpfilienni.  nnd  t*e  ntTier  letmdes 
■IS,  of  >he  rlosfi  1(1  wbli'li  the  BBplicont's  rbilio 
iff  will  refund  (o  (be  defendant  lie  Bum  so 
iTluble  part  therpnr,  with  Ihp  other  le^ateea  or 
.he  aame  claM,  aa  is  net.'eEaBrT  to  make  Op  the 

lift). 


gg  1821M4  DECEDENTS  ESTATE.  c.  15,  t.  3.  a.  1 

of  the  real  property  of  a  decedent,  is  deemed  a  trustee,  appointed 
by  virtue  of  a  statute,  within  the  meaning  of  that  expression  an 
used  in  section  766  of  this  act. 

8ab«tltat«d  for  2  R.  S.  77,  I  40  (2  Edm.  78);  2  B.  S.  115.  f  U  U  BdAi 
110).  and  L.  1860,  ch.  162  (4  Edm.  D08). 

1  1828.  £:xecatloii  on  former  Jiidiriiieiit. 

An  execution  may  be  issued,  in  the  naiiie  of  an  executor  or  ad*. 
ministrator,  in  his  representative  capacity,  upon  a  judjonent  h»( 
covered  by  any  person  who  preceded  him  in  the  administration  a| 
the  name  estate,  in  any  caee  whore  it  might  have  been  issued  M 
favor  of  the  original  plaintiff,  and  without  a  substitution.  ^ 

2  B.  8.  449,  I  18  (2  Edm.  468).    See  fi  1376,  ante. 
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I   1880.  Action     avalnst     executor,     etc.,     vrho     lia 
•nperaedcd. 

If  an  executor  or  administrator  is  defendant  in  an  action 
special  proceeding,  pending  when  his  powers  ceubo.  the  plain 
may,  in  a  proper  capo,  proceed  therem  against  him,  to   cha 
him  personally;  but  a  judgment  or  other  determination,  tiierea 
rendered  or  made  against  him,  is  not  of  any  force,  as  a^ai 
the  estate  of  the  decedent,  or  a  person  succeeding  to  the 
ministration  thereof. 

a  B.  8.  lis,  I  15  (2  Edm.  119).  ; 

1  1881.  False  pleadlnir  by  ezecntor,  ete.  ^ 

An  executor  or  administrator  cannot  be  made  personally  liaKM 
to  the  adverse  party,  for  a  debt  or  for  damages,  by  reason  of  fail 
having  made  a  false  allegation  in  pleading. 

2  B.  8.  438,  I  10  (2  Edm.  468). 

i  1882.  Wben  InTentory  may  be  contradicted. 

In  an  action  or  special  proceeding,  to  which  an  executor  flU 
administrator  is  a  party,  wherein  the  question  whether  he  hai 
administered  the  estate  of  the  decedent,  or  any  part  thereof,  li 
in  issue,  or  is  the  subject  of  inquiry,  and  the  inventory  of  assetm 
filed  by  him,  is  given  in  evidence,  either  party  may  rebut  tbc 
same,  by  proof,  either 

1.  That  any  property  was  omitted  in  the  inventory,  op  was  not 
returned  therein  at  its  true  value;  or 

2.  That  any  property  has  perished,  or  has  been  lost,  withoif 
the  fault  of  the  executor  or  administrator;  or  has  been  fairijf! 
sold  by  him,  at  private  or  public  sale,  at  a  less  price  than  tbfi 
value  L9  returnea:  or  that,  since  the  return  of  the  inventory.  It 
has  deteriorated  or  enhanced  in  value. 

Id.,   I   14.   am'd. 

I  1883.  Ijlabillty  for  nncolleeted  demmnda. 

In  such  an  action  or  si)ccial  proceeding,  the  executor  or  admi^ 
istrator  shall  not  be  charged  with  a  demand  or  right  of  actios, 
included  in  the  inventory,  unless  it  appears  that  the  same  bat 
been  collected,  or  might  have  been  collected,  with  due  diligeocet 

Id.,  •  1%  ain*d. 

I  1884.  Tbe  last  tvFO  aectlona  qnalllled. 

The  last  two  Factions  do  not  vary  any  rule  of  evidence  respect- 
ing any  proof,  which  an  executor  or  administrator  may  now  make. 
Mm   I  16.  ^^ 


^ 
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f   tSaXk   Coats;    bovr   a'warded* 

Where  a  judgment  for  a  sum  of  money  only  is  rendered  againBt 
In  executor  or  administrator,  in  an  action  brought  against  bim 
Ib  his  representative  capacity,  costs  shall  not  be  awarded  against 
him,  except  as  prescribed  in  the  next  section. 

2  B.  S.  90.  §  41  (2  Edm.  92).    S«e  Go.  Proc..  {  817. 

f  188a   [Am'd,  1895,  1807,   1006.]      Id.|  wben  awarded,  et 
Hera. 

[Where  it  appears  in  a  case  specified  in  the  last  section  that  the 
intiff's  demand   was  presented  within  the   time  limited  by  a 
ice  published  as  prescribed  by  law,  requiring  creditors  to  pre- 
tt  their  claims  and  that  the  payment  thereof  was  unreasonably 
*ted  or  neglected,  or  that  the  defendant  did  not  file  the  consent 
ided  in  section  eighteen  hundred  and  twenty-two  at  least  ten 
before    the    expiration    of   six    months    from    the    rejection 
of  the  court  may  award  costs  asrainst  the  e:ceoutor  or  admin- 
tor  to  be  collected  either  out  of  his  individual  property  or  out 
the  property  of  the  decedent  as  the  conrt  directs,  having  ref- 
cf  to  the  facts  which  appear  upon  the  trial.     Where  the  ac- 
is  brought  in  the  supreme  court,  or  any   county  court,  the 
must   be    certified   by    the  judge   or  referee   before   whom 
trial  took  place. 

1895.  ch.  605.   fiuperaedlng  amendment  In  rh.  946.    See  oh.  046,  f  4.    L. 
cfa  469;  L.   1906,  ch.  60.    In  effect  Sept.  1,  1906.     See   f  i  2718,  2743,  8316 
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ARTICLB  fICSGOlfD. 

Action  by  a  creditor^  against  his  debtor's  next  of  kin,  legatee^  hek^ 

ordeviaee. 

Sec.  1887.  When  Action  lies  against  next  of  kin,  legiiteec,  etc 

1888.  Action   may   be  joint   or  several.  , 

1830.  In  joint  action,  recovery  to  be  apportioned.  ' 

1840.  Recovery   in  a  several  action. 

1841.  Requisites   to  recovery  In  action  aealnst  le;;atee. 

1842.  Id.;  in  action  against  a  preferred  legatee. 
1848.  Liability    of    heirs    and    devisees. 
1844.  When  action   therefor  may   be  brought. 
1S4S.  Effect  of  application  to  sell  real  proi>erty. 

1846.  Action  mnst  be  joint. 

1847.  Recovery    to  be   apportioned. 

1848.  Requisites    to   recovery   against   beirs. 

1849.  Id.;  against  devisees. 

1850.  Deductions  for  prior  recoveries. 

1851.  Oomplaint  to  describe  land  descended,  etc. 

1852.  Judgment;  when  to  be  satisfied  out  of  land. 

1853.  Id.;  when  not  a  Hen  on  land  aliened. 

1854.  How  judgment   taken,   when   land   aliened. 

1855.  Glasslflcation  of  debts  to  be  enforced  under  this  article. 

1856.  Defence  by  reason  of  other  prior  or  equal  daima. 

1867.  Id.;  when  sach  a  claim  is  paid. 

1868.  Action  not  suspended  by  Infancy. 

1869.  This  article  not  applicable,  where  will  charges  real  pmp**^^^. 
1600.  One  action,  where  same  person  is  hair,  devisee,  etc. 

§  1837.  Wben  action  Ifea  aaralnat  next  of  kin,   le«ate4 
•tc. 

An  action  may  be  maintained,   as  prescribed  in  this  artit 
against  the  surviving  husband  or  wife  of  a  decedent,  and  t 
next  of  kin  of  an  intestate,  or  the  next  of  kin  or  legatees  . 
a  testator  to  recover,  to  the  extent  of  the  assets  paid  or  dil 
tributed  to  them,  for  a  debt  of  the  decedent,  upon  which  t' 
action  might  have  been  maintained,  against  the  execator  or  i 
ministrator.    The  neglect  of  the  creditor  to  present  his  claim  , 
the  executor  or  administrator,  within  the  time  prescribed  by  lai 
for  that  purpose,  does  not  impair  his  right  to  maintain  such  ~ 
action. 

2  R.  S.  90.  §  42  (2  Edm.  92).  am'd. 

(  1838.  Action  may  be  Joint  or  ncTeraL 

An  action,  specified  in  the  last  section,  must  be  brought,  dtbef^ 
jointly  against  the  surviving  husband  or  wife,  and  all  the  legatees  i 
or  all  the  next  of  kin,  as  the  case  may  be,  or  at  the  plaintilTf^ 
election,  against  one  of  them  only.  But  where  a  legacy  is  w».i 
ceived  by  two  or  more  persons  jointly,  they  are  deemed  on#'' 
legatee,  within  the  meaning  of  each  provision  of  this  article^] 
relating  to  legatees. 

2  R.  S.  461,  H  23  and  26  (2  Edm.  470).  am*d. 

I  1838.  In  Joint  action,  recovery  to  be  apportioned*  ] 

Where  a  joint  action  is  brought,  as  prescribed  in  the  last  sefr 
tion,  the  whole  sum,  which  the  plaintiff  is  entitled  to  recover, 
muBt  be  apportioned  among  the  defendants,  in  proportion  to  the 
legacy  or  distributive  share,  as  the  case  may  be,   received  bj  ; 
each  of  them;  and  the  final  judgment  must  award,  against  ea<i 
defendant   separately,   the   proportionate   sum    thus    ascertained*  ; 
The.  costs  of  the  action,  if  the  plaintiff  is  entitled  to  costs,  must  ' 
be  apportioned  in  like  manner;  except  that  the  expenses  of 
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0?  the  snnimons  nDon  each  defend  Ant  must  be  taxed  airainst 
btt  onlj;  and  one  Blierlff's  fee,  for  returning  an  execution,  maj 
t  taxed  against  each  defendant,  against  whom  an/  sum  is 
krarded. 

I  a.  8.  461.  part  of  f  34  and  If  28-31,  consolidated. 

1 1840L  Reeovery  In  a  •e-reml  actioa. 

lere  an  action  is  brought  against  the  surviving  htiahand  or 

Fe  only,   or  ajrainst  one  only  of  the  next  of  kin,  or  legatees, 

ram,  which  the  plaintiff  is  entitled  to  recover,  cannot  exceed 

tnm  which  he  would  have  been  entitled  to  recover  from  the 

defendant,  in  an  action  brouipht,  as  preacribed  in  the  last 

m. 

9   24.   25  and  26.  contiolidated. 

)1B41.  Reqainftefl  to  reco-rery  In  action  afcalnst  lesrateo. 

the  action  is  brought  against  a  legatee,  or  against  all  the 
tees,  the  plaintiff  must  show,  either 

That  no  assets  were  delivered  by  the  executor  or  admin- 
itor  of  the  decedent,  to  the  surviving  husband  or  wife,   or 

of  kin;  or 

That  the  value  of  assets,  so  delivered,  has  been  recovered 
>me  other  creditor;  or 

That  those  assets,  after  payment  of  the  expenses  of  admin- 
ition  and  preferred  demands,  are  not  sufficient  to  satisfy  the 
land  of  the  plaintiff;  in  which  case,  he  can  recover  only  for 
deficiency. 

f  Si;  am'd. 

1842.  Id.  9  In  aetfon  ayratnAt  a  pvef«vred  1oirata«. 

lere  some  of  the  legatees  are  preferred  to  others,  an  action 

be  maintained,  ns  prescribed  in  the  last  five  sections,  against 

or  all  of  those  who  are  equally  preferred,  or  equally  deferred, 

[JIthe  legatees  of  that  class  were  all  the  legatees.    But  where 

bronfrht  against  n  preferred  legatee,  or  a  class  of  preferred 

*-?p,  the  plaintiff  must  show,  in  addition  to  the  matters,  with 

t  to  the  next  of  kin,  required  by  the  provisions  of  the  last 

>D.  the  same  matters,  with  respect  to  each  legatee,  or  class 

lefstees,  to  whom  the  defendant  or  defendants  are  preferred. 

[1843.  LiabllttT  of  fcetrs  and  devisees. 

heirs  of  an  intestate,  and  the  heirs  and  devisees  of  a  testa- 
.  are  respectively  liable  for  the  debts  of  the  decedent,  arising 
iimple  contract,  or  by  specialty,  to  the  extent  of  the  estate, 
^■^t,   and   right   in   the   real   projperty,   which   descended   to 

from,  or  was  effectually  devised  to  them  by  the  decedent. 

B-  8.  452.  i  82   (2  Edm.  472). 

if  1«44.  y^U^M  action  therefor  may  be   bronvbt. 

LJjt  an  action,   to  enforce   the  liability   declared   in   the   last 

P*on,  cannot  be  maintained,   except  in  one  of  the   following 

X  Where  three  years  have  elapsed  since  the  death  of  the  dece- 
■K,  and  no  letters  testamentary,  or  letters  of  administration, 
9«i  Ma  estate,  have  been  granted  within  the  State.    (See  §  2750.) 
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2.  Where  three  years  have  elapsed,  mince  letters  testnmentai 
or  letters  of  administration,  upon  his  estate,  were  granted,  with 
the  State. 

2  R.  S.  lOe.  f  B8  (2  Bdm.  118). 

I  184S.  Effect  of  application  to  mcU  real  propertT- 

Where  it  appears  that,  at  the  time  of  the  commencenie 
of  snch  an  action,  a  petition,  seasonably  presented,  as  prescrib 
by  law,  praying  for  a  decree  to  dispose  of  real  property  of  v 
decedent,  for  the  payment  of  his  debts,  was  pending  in  a  surf 
gate's  court,  having  jurisdiction,  the  proceedings  in  the  actk 
subsequent  to  the  complaint,  must  be  stayed  by  the  court,  luj 
the  petition  is  disposed  of,  unless  the  plaintiff  elects  to  disd 
tinue.  If  a  decree  to  dispose  of  real  property,  pursuant  to  t 
prayer  of  the  petition,  is  granted,  the  action  must  bo  dismisd 
unless  the  plaintiff  has  alleged  in  his  complaint,  or  alleges  I 
bupplemental  complaint,  that  real  property,  other  than  that 
eluded  in  the  decree,  descended  or  was  devised  to  the  defend" 
If  t:ic  plaintiff  elects  to  proceed  under  such  an  allegation, 
entitled  to  a  preference  in  payment,  out  of  the  real  pro^ 
Tvith  respect  to  which  the  allegation  is  made;  but  he  cannot  a! 
as  a  creditor,  in  the  distribution  of  the  money,  arising  from 
disposal  of  the  real  property,  described  in  the  decree;  and 
judgment  in  the  action  does  not  charge,  or  in  any  way  a' 
that  property. 
Id..  S  S3. 

I  1846.  Action  must  be  Joint. 

An  action  against  heirs  or  devisees,  brought  as  prescribedjj 
the  last  three  sections,  must  be  brought  jointly  against  aU  fl 
heirs,  to  whom  any  real  property  descended  from  the  decedfllj 
or  jointly  against  all  the  devisees,  as  the  case  may  be. 

L.  1887.  ch.  460.  §  73  (4  Bdm.  600).  am'd.  j 

1  184 7.  Reco-very  to  be  apportioned* 

In  such  an  action,  the  sum,  which  the  plaintiff  is  entitled 
recover,  for  damages  and  costs,  must  be  apportioned  among 
the  defendants,  in  proportion  to  the  value  of  the  real  proi 
descended  to  each  heir,  or  devised  to  each  devisee,  as  the 
may  be,  as  prescribed  in  section  18d9  of  this  act,  for  a  ni 
apportionment  nmong  legatees  or  next  of  kin,  in  proportion 
the  assets  received  by  them.  The  final  judgment  rousts  in  Id 
manner,  award  against  each  defendant  the  proportionate  sni 
with  which  he  is  phargeable. 

2  R.  S.  466.  §9  62  and  68  (2  Edm.  474). 

I  1848.  Re«nliilteii  to  recovery  aaralnat  belrs. 

Where  the  action  is  brought  against  heirs,  the  plaintiff  m«l 
show,  either 

1.  That  the  decedent's  assets,  if  any,  within  the  State  w<v 
not  sufficient  to  pay  the  plaintiff's  debt,  in  addition  to  the  ei 
penses  of  administration,  and  debts  of  a  prior  class;  or 

2.  That  the  plaintiff  has  been  unable,  or  will  be  unable,  witl 
due  diligence,  to  collect  his  debt,  by  oroceedings  in  the  pro|N 
surrogate's  court,  and  by  action  against  the  executor  or  adiM 
istrator,  and  against  the  surviving  husband  or  wife,  legatMl 
and  next  of  kin. 
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tbp  gammons  upon  each  defendant  mnst  be  taxed  against 
1  oDlr;  and  one  shorifif's  fee,  for  returning  an  execution,  may 
taied    agains^t    each    defendant,   against   whom  anj   aum   is 

t  8.  451.  part  of  {  34  and  §{  28-31,  consolidated. 

i 
I 

tMO.  Recovery  In  a.  Heveml  action. 

liere  an  ai-tion  is  brought  against  the  surviving  husband  or 
i  only,  or  a^rainst  one  only  of  the  next  of  liiu,  or  legatees, 
mm,  which  tlie  plaintiff  is  entitled  to  recover,  cannot  exce<»d 
m  which  lie  would  have  been  entitled  to  recover  from  the 
defendant,   in  un  action  brought,  as  prescribed  in  the  last 

9  24.   25   and   2B.   consolidated. 

1.  ReqalNltefl  to  recovery  In  action  auralnnt  IcRratee* 

the  action   is  brought  against  a  legatee,  or  against  all  the 

s,  the  plaintiff  must  show,  either 
■That  no  assets   were  delivered   by   the   executor  or  admin- 
ttcr  of  the   decedent,   to  the  surviving   husband  or  wife,   or 
!of  kin:  or 

.Tfcat  the  vabie  of  assets,  so  delivered,  has  been  recovered 
MBe  other  creditor;  or 

That  those  assets,  after  payment  of  the  expenses  of  admin- 
l»ou  and  preferred  demands,  are  not  sufficient  to  satisfy  the 
ind  of  the  plaintiff;  in  which  case,  he  can  recover  only  for 
jeficiency. 
\  f  ZZ,  am'd. 
I 

)M2.  Id. I  In  action  afrnfnfit  a  preferred  leflratee. 

fc^re  some  of  the  legatees  are  preferred  to  others,  an  action 
fbe  maintained,  as  prescribed  in  the  last  five  sections,  against 
^  all  of  those  who  are  equally  preferred,  or  equally  deferred, 
Ithp  legatees  of  that  class  were  all  the  legatees.  But  where 
P>r*m4.'ht  against  a  preferred  legatee,  or  a  class  of  preferred 
k*'-^,  the  plaintiff  mnst  show,  in  addition  to  the  matters,  with 
irt  to  the  next  of  kin,  required  by  the  provisions  of  the  last 
fen.  the  same  matters,  with  respect  to  each  legatee,  or  class 
R?atees,  to  whom  the  defendant  or  defendants  are  preferred. 

|S43.  Liability  of  helm  and  devisees. 

ke  heirs  of  an  intestate,  and  the  heirs  and  devisees  of  a  testa- 
ire  rospectively  liable  for  the  debts  of  the  decedent,  arising 
►nr.ple  contract,  or  by  specialty,  to  the  extent  of  the  estate, 
s^T,  and  rijeht  in  the  real  property,  which  descended  to 
B  from,  or  was  effectually  devised  to  them  by  the  decedent. 
^  a.  452,  S  32    (2  Edm.  472). 

**^**-  When  action   therefor   may   be    bronsrht. 

^  an  action,  to  enforce  the  liability  declared  in  the  last 
^%  cannot  be   maintained,    except  in  one  of  the   following 
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property  so  allcnc<1,  or  so  much  thereof  as  may  be  necessaryt  a 
in  an  action  for  the  defendant's  own  debt. 
2  R.  S.  455,  I  40,  and  x»art  of  9  61. 

I  1865.  Clamiiflcatloit  of  debts,  to  be  enforced  uHder  tl 
article. 

Where  the  stiryhriBg  h«8l>and  or  wife,  next  of  kin,  legml 
heirs,  or  devisees,  are  liable  for  demands  against  the  deeedi 
as  prescribed  in  tbisr  article,  they  must  give  preference   in 
payment  thereof,  and   they  are  so  liable  thei-ei'or,  in  the  oi 
prescribed  by  law,  for  the  payment  of  debts  by  an  exeentor 
administrator.    Preference  of  payment  cannot  be  given  to 
mand,  over  another  of  the  same  class,  except  where  a  m 
preference  by  an  executor  or  administrator  is  allowed  by 
The  commencement  of    an  action,  under  oJiy  {irovision  ^f 
article,  does  not  entitle  the  plaintiff's  demand  to  preference 
another  of  the  same  ciaiss,  except  a«  otherwise  specially 
scribed  by  law. 

Id.,  M  87  and  ^• 

§  18S6.  DeCense,  by  reaaon  of  otber  prior  or  eQiMtl  elali 

Where  it  appears,  in  an  action  brou^rht  as  prescribed  in 
article,  that  there  arc  unsatisfied  demands  against  the  decedei 
estate,   of  a  class   prior  to  that  of  the  piaintifiC's  denuind, 
defendant  is  entitled  to  judgment,  if  the  value  of  the  propei 
which  was  received^  devised,  or  inherited,  a«  the  cose  may 
by  the  class  to  which  he  belongs,  does  not  exceed  the  ami 
of  the  valid  demands  of  a  prior  class.    If  it  exceeds  the  amoi 
of  those  denianda,   the  judgment  against  the  defendant  cam 
exceed  such  a  proportion  of  the  plaintiff's  demand,  as  the  U 
amount  of  the  valid  demands  of  his  class  bears  to  the 

Id..  K  38  ABd  40.  coo89lldAted. 

I  1857.  Id.  I  tvbeu  Mwck  a  cloltti  Ifl  paid. 

Where  a  defendant,  or  a  person  belonging  to  his  class,  has  ^ 
a  demand  against  the  decedent's  estate,  of  a  class  prior  to  tl 
of  tlie  plaintiff's  demand,  or  has  paid  a  demand   of   the  sai 
class,  the  amount  of  the  demand  so  paid  must  be  estimated.  H 
ascertainlDg  the  amount  to  be  recovered,  as  if  it  was  outstandii 
and  unpaid. 

Id.,  f  41. 

I  1858.  Action  not  ansppnded  by  Infancy. 

An  action  against  heirs  or  devisees,  brought  as  prescribed  iB 
this  article,  is  not  delayed,  nor  is  the  remedy  of  the  plaintiff, 
suspended,  by  reason  of  the  infancy  of  any  of  the  parties;  excepCj 
that  an  execution  shall  not  be  issued  against  an  infant  heir  of 
devisee,  until  the  expiration  of  one  year  after  final  judgmm 
is  rendered,  and  the  judgment-roll  filed.  ' 

Id..  9fi  48  and  54.  consolidated. 


1   1869.  Thlr  ^k^tfele  not  applicable,  'trfeere  wfll 
real   prroperty,   etc. 

This  article  does  not  affect  tiie  liabili]^  of  an  heir  or  devbef^ 
for  a  debt  of  a  ttstntiu",  whore  the  wJu  expressly  charges  the 
Jebt  exclusively  upon  tiie  real  property  descended  or  devised,  of 
makes  it  payable  exclusively  by  the  heir  or  devisee,  or  out  ol 
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he  real  property  descended  or  deyiaed,  before  resorting  to  the 

ersonal  property,   or  to  any  other  real  property  descended  or 

eTised. 

<B.8w4S5,  ||35aDd88,  am'd. 

i  IMO.  One  aetlon,  ^virlier«  sanie  peraoa  i«  heir,  dCTiseef 
fe. 

Where  a  person,  who  takes  real  property  of  a  decedent  by 
wse,  and  also  by  descent;  or  who  takes  personal  property  as 
nt  of  kin,  and  also  as  legatee;  or  who  takes  botli  real  and 
lonal  property  in  either  capacity;  or  who  is  executor  or  ad- 
listrator,  and  also  takes  in  either  of  the  before  mentioned 
Kcjtiesr;  would  be  liable  in  one  capacity,  for  a  demand  against 
decedent,  after  the  esbaustion  of  the  remedy  against  him  in 
iher  capacity;  the  plainti£f,  in  any  action  tx>  charge  him,  which 
be  maintained,  without  joining  with  him  any  other  person, 
iB^pt  a  person  whose  liability  is  in  oil  respects  the  same,  may 
Wr  any  srira,  for  which  be  is  liable,  although  the  remedy 
liost  him  in  another  capacity  was  not  exhausted.  But  this 
tion  does  not  increase  the  snm,  which  the  phiintifF  is  entitled 
recorer  against  him,  in  the  capacity  in  which  he  is  actually 
ible:  nor  does  it  charge  a  defendant  individually,  who  is  liable 
fn  a  representatiTe  capacity. 
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ARTICL.IS  THIRD. 

Action  to  establish  or  impeach  a  trill, 

Seo.  1861.  Whtn  action  to  establish  a  will  may  be  brought. 

1862.  Jodsment,  that  will  be  eatabliahedL 

1863.  Judgment  admitting  the  will  to   probate. 

1864.  eontentt  of  judgment ;   turrogate't  duty. 

1865.  Proof  of  lost  will  in  certulu  caaea. 

1866.  Action  to  ettabllBh,  etc..  will,  relating  to  real  property. 

1867.  Retrospective  effect  of  this  article. 

1  1861.  Wliea  action  to  eatablUh  a  will  mar  be  broai 

An  action  to  procnre  a  judgment,  establishing  a  will,  may 
maintained,  br  any  person  interested  in  the  establishment  th< 
in  either  of  the  following  cases: 

1.  Where  a  will  of  real  or  personal  property,  or  both,  has 
executed,  in  such  a  manner  and  under  such  circumstances, 
it  might,  under  the  laws  of  the  State,  be  admitted  to  probate] 
a  surrogate's  court;  but  tiie  original  will  is  in  another  State 
country,  under  such  circumstances,   that  it  cannot  be  obti 
for  that  purpose;  or  has  been  lost  or  destroyed,  by  accident 
design,  before  it  was  duly  proved  and  recorded  within  the  Si 

2.  Where  a  will  of  i)ersonal  property  made  by  a  person, 
resided  without  the  State,  at  the  time  of  the  execution  thei 
or  at  the  time  of  his  death,  has  been  duly  executed,   accord^ 
to  the  laws  of  the  State  or  country  in  which  it  was  executed, 
in  which  the  testator  resided  at  the  time  of  his  death,  and 
case  is  not  one,  where  the  will  can  be  admitted  to  probate 
surrogate's  court,  under  the  laws  of  the  State. 

2  R.  S.  67,  I  63a  and  parts  of  H  64a,  67a,  68a  and  the  whole  of  || 
19a  (2  Edm.  68.  60).  ' 

§  18«9.  Judvmeat,  tbat  will  be  established. 

If,  in  such  an  action,  the  facts  necessary  to  establish  the 
ity  of  the  will,  as  prescribed  in  the  last  section,  are  satisfactc 
proved,  final  judgment  must  be  rendered,  establishing  the 
accordingly.    But  where  the  will  of  a  person,  who  was  a  resic 
of  the  State  at  the  time  of  his  death,  is  established  as  prescril 
in  the  last  section,  the  judgment  establishing  it  does  not  affi 
the  construction  or  validity  of  any  provision  contained  thei 
and  such  a  question  arising  with  respect  to  any  provision,  mi 
be  determined  in  the   same  action,  or  in  another  action  or| 
special  proceeding,  as  the  case  requires,  as  if  the  will  was 
cuted  within  the  State. 

Id.,  I  6Sa. 

i  ISes.  Jadvment  admlttlav  tbe  will  to  probate. 

Where  the  parties  to  the  action,  who  have  appeared  or  btj 
been  duly  summoned,  include  all  the  persons  who  would  be  dc 
sary  parties  to  a  special  proceeding,  in  a  surrogate's  court, 
the  probate  of  the  same  will  and  the  grant  of  letters  therm] 
if  the  circumstances  were  such  that  it  could  have  been  prov^ 
a  surrogate's  court;  the  final  judgment,  rendered  as  prescril 
in  the  last  section,  must  direct,  that  an  exemplified  copy  th« 
be  transmitted  to  tbe  surrogate  having  jurisdiction,  and  be 
corded  in  his  office;  and  that  letters  testamentary,  or  letten 
administration  with  the  will  annexed,  be  issued  thereupon 
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t  real  property  descended  or  devised,  before  resorting  to  the 
Kouai  proiit-ny,   or  to  any  other  real  property  aesceuded  or 

t&  S.  4S5.  H  35  and  38,  am'd. 

I  iseo.  One  action,  i^bere  same  pemoii  is  beir,  devisee, 

where  a  person,   who  takes  renl   property  of  a  decedent  by 

ise.  aiiil  also   by  descent;  or  who  takes  personal  property  as 

of  kin,  and    also   as  legatee;  or  who   takes   both   real   and 

oal  property   in  either  capacity;  or  who  is  executor  or  ad- 

Lsiraiur,   and    also  takes   in   either   of   the   before   mentioned 

cities;  would  be  liable  in  one  capacity,  for  a  demand  against 

decedent,  after  the  exhaustion  of  the  remedy  against  him  in 

er  capacity;  the  plaintiff,  in  any  action  to  charge  him,  which 

be  maintained,   without  joining  with  him  any  other  person, 

^t  a  person  whose  liability  is  in  nil  resnects  the  same,  may 

mr  anv  smm,    for  which  he  is  liable,   although   the  remedy 

kst  him  in   another   capacity  was   not  exhausted.    But  this 

Jxn  does  not  increase  the  sum,  which  the  plaintiff  is  entitled 

^Bwver  against  him,  in  the  capacity  in  whioh  he  is  actually 

ir.  nor  does  it  charge  a  defendant  individually,  who  is  liable 

in  a  representatiTC  capacity. 
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§§  1868-70  DECEDENTS  ESTATE.  c.  15,  t.  8,  a.  i 

ARTICLE!  FOURTH. 

Oeneraland  miscellaneaua  provisions. 

S«c.  1866.  Aetton  by  child  bora  ftfter  will,  or  by  wltii«M  to  will. 
I860.  Receiverp  as  BucceMor  of  BurvlTing  executor,  etc. 
1870.  Mext  of  kin  defined.  j 

§  1868.  Action  by  child  boriL  after  frill,  or  by  trltved 
to  will.  ] 

A  child,  born  after  the  making  of  a  will,  who  is  entitled  ij 
Bucceod  to  a  part  of  the  real  or  personal  property  of  tbe  tc 
or  a  subscribing  witness  to  a  will,  who  is  entitled  to  sacceed 
a  share  of  such  property,  may  maintain  an  action  against 
legatees  or  devisees,  as  the  case  requires,  to  recover  his  share 
the  property;  and  he  is  subject  to  the  same  liabilities,  and 
the  same  rights,  and  is  entitled  to  the  same  remedies,  to  coi 
a  distribution  or  partition  of  the  property,  or  a  contribution 
other  persons  interested  in  the  estate,  or  to  gain  possession 
the  property,  as  any  other  person  who  is  so  entitled  to  su< 

2  B.  8.  456,  S§  9&S6  (2  Bdm.  476). 

§  1869.    [Am*d,  1805.]     Receiver,  &■  Hvccefliior  of  survl' 
cjcecutor,  etc. 

Where  the  estate  of  a  decedent  has  been  brought  under 
jurisdiction  of  the  supreme  court,  by  an  action  for  partition 
distribution,  or  for  the  construction  or  establishment  of  a 
the  court  may,  upon  the  death  of  the  sole  surviving  execaS 
appoint  a  receiver  of  the  estate,  pending  the  action,   upon  i 
terms  and  conditions,  and  upon  such  notice  to  the  parties  inl 
ested,  as  the  court  directs,  and  upon  such  security,  if  any,  aAJ 
the  court  seems  propor.    For  the  purpose  of  carrying  into 
the  judgment  and  orders  of  the  court  in  relation  to  the  est 
a  receiver  so  appointed  is  the  successor  in  interest  of  the 
viving  executor;  and  has,  subject  to  the  direction  of  the  col 
the  like  power,  as  an  administrator  with  the  will  annexed. 

L.  1895,  cb.  046. 

§   1870.  Next  of  kin  deilned. 

The  term,  "  next  of  kin,"  as  nsed  in  this  title.  Includes  all  thoil 
entitled,  under  the  provisions  of  law  relating  to  the  distribnti^l 
of  personal  property,  to  share  in  the  unbequeathed  assets  ofj 
decedent,  after  payment  of  debts  and  expenses,  other  than  a  sm 
viving  husband  or  wife.  ^ 

See  ii  1006  and  2514.  siibd.  12,  poot.  J 
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TITIJB  IV. 
Other  special  actions  and  righta  of  action* 

litkte  1.  Jfldgment  creditor's  action. 

2.  Actioo  by  a  pi-ivate  person-  upon  an  official  bond. 
I  3.  Action  bj  a  prirate  person  tor  a  penalty  or  toiiX'ltare, 

4.  Ortaln  actions  to  recover  damages  for  wrongs. 

&  Hlsoellaneoua  actions  and  rights  of  action. 

ARTiOIiB  FIRST. 

Judgment  creditor's  actioru 

isn.  Wb«o  Jndgnwnt  creditor  may  bring  action. 
1S72.  To  wbat  county  execution  must  have  Issued. 

1873.  What  property  may  be  reached. 

1874.  Interest  of  judgment  debtor  In  land  contract  may  be  reached. 

1875.  U.;  how  applied. 
1878.  lalanctlon  may  be  Issued. 

1877.  Beoeiver  may  be  appointed. 

1878.  How  discovery  may  be  compelled. 

1879.  Application  of  this  article;  what  property  cannot  l>e  reached. 

[I  1871.  JVikCJk  Jndffiiient  cre«litor   may   brinar  action. 

^Wben  an  execution  against  the  property  of  n  jiklgment  debtor, 

~  out  of  a  court  of  record,  as  prescribed  in  tlie  next  section, 

been  returned   wholly  or  partly  unsatisfied,   the  judgment 

Htor  may  maintain  an  action  against  the  judgment  debtor, 

aay  other  person,  to  compel  the  discovery  of  any  thing  in 

or  other  property  belonging  to  the  judgment  debtor,  and 

[any  money,  thing  in  action,  or  other  property  due  to  him,  or 

in  trust  for  him;  to  prevent  the  transfer  thereof,  or  the 

lent  or  delivery  thereof,  to  him^  or  to  any  other  person;  and 

joenre  satisfaction  of  the  plaintifiTs  demand,  as  prescribed  in 

next  section  but  one.    tVliere  the  execution  was  issued  as 

ribed  In  section  1934  of  this  act,  and  a  defendant  not  sum- 

led  in  the  original  action  is  made  a  defendant  in  an  action 

rht  under   this   section,   personal   p^ope^t3^    owned   by   him 

with   tbe  defendants  summoned   or   with   any   of  them, 

be  aoplied  to  the  satisfaction  of  the  plaintifiTs  demand  as 

tibed  in  this  article. 

^^  S.  173,  S  88  (2  Edm.  180).    See,  also.  H  217.  713  and  827.  ante. 

18T2.  To  -vrlio-t  county  execution  niniit  lia-re  iMmcd. 

[^  entitle  the  judgment  creditor  to  maintain  an  action  as  pre- 
in  the  last  section,  the  execution  must  have  been  issued 
follows: 

^L  If,  at  the  time  of  the  commencoment  of  the  action,  the  judg- 
it  debtor  is  a  resident  of  the  State,  to  the  sheriff  of  the  county 
fre  he  resides. 

^2.  If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff  of 

county  where  he  has  an  office,  for  the  regular  transaction  of 

Einees  in  person;  or  if  he  has  no  such  office  within  the  State, 

the  sheriff  of  the  county   where  the  judgment-roll   is  filed, 

less  the  execution  was  issued  out  of  a  court,  other  than  the 

irt  in  which  the  judgment  was  rendered;  in  which  case,   it 

tost  have  been    issued  to   the  sheriff  of   the   county   where   a 

IiDscript  of  the  judgment  is  filed. 

i  1873.  "Wliat  propertT  naay  be  renched. 

The  final  judgment  in  the  action  must  direct  and  provide  for 
TO  satisfaction  of  the  sum  due  to  the  plaintiff,  out  of  any  money, 
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thing  in  action,  or  other  personal  property,  belonging  to,  or  doe 
to  the  judgment  debtor,  or  held  in  trust  for  him,  which  is  dia* 
covered  in  the  action;  whether  the  same  might  or  might  not 
haye  been  originally  taken  by  virtue  of  an  execution. 

2  R.  S.  780,  I  39. 

I  1874.  Interest  of  Jndvnteikt  debtor  in  land  eontrmet  MSf 
be  reacbed. 

The  final  judgihent  in  the  action  must  also  direct  and  proTid^ 
for  the  satisfaction  of  the  sum  due  to  the  plaintiff,  out  of 
interest,  if  any,  of  the  judgment  debtor,  in  a  contract  for 
purchase  of  real  property  by  him;  either  by  selling  the  intei 
or  by  transferring  it  to  the  judgment  creditor,  in  such  a 
and  upon  such  terms,  as  the  court  deems  most  conducive  to 
interests  of  the  parties.  Where  the  person,  bound  to  perform 
contract  to  the  judgment  debtor,  is  a  defendant  in  the  action, 
final  judgment  may  direct  a  specific  performance  of  the  cont 
to  the  judgment  creditor,  or,  where  the  interest  in  the  coni 
is  directed  to  be  sold,  to  the  purchaser. 

1  R.  8.  744,  S  6  (1  Edm.  696).  am'd.     See  f  1253. 

I  1876.  Id.)  bow  applied.  > 

In  a  case  specified  in  the  last  section,  the  value  of  the  inten^ 
of  the  judgment  debtor  holding  the  contract  must  be  ascertaiirtl 
under  the  direction  of  the  court;  and  so  much  thereof  as  is  n< 
sary  must  be  applied  to  the  payment  of  the  sum  due  to  the  pi 
tiff,  and  the  residue,  if  any,  to  the  benefit  of  the  judgment  del 

Id.,  i  6. 

1  1876.  Injunction  may  be  issned. 

A  temporary  injunction,  restraining  the  transfer  to  any 
or  the  payment  or  delivery  to  the  judgment  debtor,  of  any  moi 
thin£[  in  action,  or  other  property  or  interest,  which  may,  by 
provisions  of  this  article,  be  applied  to  the  satisfaction  of 
sum  due  to  the  plaintiff,  may  be  granted  in  the  action. 
Injunction,  and  the  proceedings  before  and  after  it  is  granl 
are  governed  by  the  provisions  of  article  first  of  title  second  d 
chapter  seventh  of  this  act;  for  which  purpose,  the  injunction  I 
deemed  to  be  one  of  those  specified  in  section  603  of  thia  act 

2  B.  S.  174,  f  S». 

I   1877.  ReeeiTer   may   be  appointed. 

The  court  may,  by  an  order,  or  by  the  Interlocutory  or  fini 
judgment  in  the  action,  appoint  a  receiver  of  any  or  all  of  tH 
property  of  the  judgment  debtor;  and  may  direct  the  judgm< 
debtor,  or  any  other  defendant  in  the  action,  to  convey  or  delii 
to  the  receiver,  as  justice  requires,  any  property,  real  or  peraoi 
book,  voucher,  or  other  paper,  or  to  execute  any  in8trumei4| 
which  it  deems  necessary,  for  perfecting  or  assuring  the  recdvert 
title  or  possession. 

Sm   Sfi   714-716  and  718.   ante. 

§  1878.  HoiT  discovery  may  be  eompelled. 

A  discovery  may  be  compelled  in  an  action,  brought  as  prt^ 
scribed  in  this  article,  by  directing  the  person,  required  to  in*W 
it,  to  appear  before  the  court,  or  a  referee  appointed  by  it,  anf; 
to  be  examined  under  oath,  concerning  the  matters  pertaining  tt 
the  discovftry.    But  this  section  does  not  affect  the  right  of  tM 
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flamtUF,  to  cause  the  depositiou  of  a  defendant  to  be  taken,  us 
scribed  in  article  first  of  title  third  of  chapter  ninth  of  this  act. 


1 1S79.  Applieatlon  of  tills  article |  wliat  property  e«AAOt 
^  readied. 

This  article  does  not  apply  to  a  case,  where  a  judgment  debtor 
a  corporation,  created  by  or  under  the  laws  of  the  State.    Nor 
it  authorize  the  discovery  or  seizure  of,  or  other  interference 
aay  property,   which  is  expressly  exempted  by  law   from 
and  sale,  by  virtue  of  an  execution;  or  any  money,  thing  in 
0.  or  other  property,  held  in  trust  for  a  judgment  debtor, 
the  trust  has  been  created  by,  or  the  fund  so  held  in  trust 
proceeded  from,  a  person  other  than  the  judgment  debtor; 
the  earnings  of  the  judgment  debtor  for  his  personal  services, 
"  red  within  sixty  days  next  before  the  commencement  of  the 
in,  where  it  is  made  to  appear,  by  bis  oath  or  otherwise,  that 
earnings  are  necessary  for  the  use  of  a  family,  wholly  or 
supported  by  his  labor. 

L  ino,  eh.  101.  I  S.  0Dbd.  1  (7  Bdm.  661);  2  B.  S.  178,  eh.  1,  ff  88  and  W 
Um.  180).    See  Go.  Pioe.,  |  297. 
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§§  1880-83  ACTION  ON  OFFICIAL  BOND.      c.  15,  t.  4, 

article:   SlfiCOND. 

Action  by  a  private  pers'ni  vpon  an.  official  bond. 

Bee.  1880.  Application  for  leave  to  tue  iheriff'B  bond;   proof  reqalred. 

1881.  Order   erantlng   leave;   action   thereupon. 

1882.  SucceBsTve  actiooa. 

1888.  Indorsement  apoo  execution. 

1884.  CuUectlou  of  execution;  when  a  defence  to  subsequent  action. 

1885.  When   clalmunts  entitled  tu  ratable  dlstributiou. 

1886.  Action  upon  a  surrogate's  bond. 

1887.  Action  upon  a  county  treasacer's  bond. 

1888.  Actions  upon  official  bonds  of  other  officers. 

1889.  Actions,   etc..  under   the  last  three  sections    regulated. 

1890.  Receivers,   etc.,   deemed    public  officers. 

1891.  Demand  of  money;  when  necessary  before  application. 

1892.  Application  may  I)e  made  e.^  parte. 

f  1880.  £Ajn'd>  1806.]    Application  for  leave  to  sne  alterli 
bond;  proof  reqalred. 

Where  a  sheriff  is  liable  for  the  esoape  of  a  prisoner  committi 
to  his  custody,  or  is  g«ilty  of  any  other  "actionable  defanit  i 
misconduct  in  his  office,  the  person  injured  thereby  may  appi 
to  the  supreme  court,  for  leave  to  prosecute  the  sheriff's  offia 
bond.  The  application  must  be  accompanied  with  proof,  by  al 
davit,  of  the  default  or  misconduct  complained  of,  and  that  sati 
faction  of  the  same  has  not  been  received;  and  with  a  certiJSf 
copy  of  the  official  bond. 

2  R.  S.  476.   |§  1  and  2  (2  Edm.  498);  L.  1896.  ch.  946. 

I  1881.  Order  arrantinfir  leave)  action  thereupon. 

Upon  such  an  application,  the  court  must  grant  an  order, 
mitting  the  applicant  to  maintain  an  action  upon  the  bond. 
action  must  be  brought,  in  tlie  court  which  granted  the  oi 
by  the   applicant  as  plaintiff;  and  it  may  be  maintained,  as 
the  applicant  was  the  obligee  named  in  the  bond,  except  as  otln 
wise  expressly  prescribed  in  this  article. 
Id.,  S  3.    See,  also,  1  R.  S.  378,  9  67  (1  Edm.  361). 

9   1882.   [Am*dy   1895.}    Saccesslve  actions. 

The  same,  or  any  other  applicant,  may,  in  like  manner,  eith« 

before  or  after  judgment  in  the  first  action,  obtain  an  order,  per 

niittiug  him  to  maintain  another  action,  in  the  same  court,  upoi 

the  same  bond,  for  another  default  or  misconduct.    Any  numMl 

of  such   orders   may   bo  successively  made;   and   neither   of  th* 

actions  authorized  thereby  is  affected  by  the  pendency  of,  or  the 

recovery  of  judgment  in,  any  other,  except  as  otherwise  expressll 

prescribed  in  this  article. 

Id..  II  6,  6.  7  and  8,  am'd  and  consolidated;  L.  1896,  cb.  946.    Sec  §  l^ 
pest. 

f  1888.   Indorsement  npon   execntion. 

Where  an  execution  is  issued  upon  a  judgment,  recovered 
against  the  sheriff  and  any  of  his  sureties,  in  an  action,  brouiflit 
pursunnt  to  the  Inst  four  sections,  the  plaintiff's  attorney  most 
indorse  thereon  a  direction  to  coneot  the  same,  in  the  first  place, 
out  of  the  property  of  the  sheriff,  and,  if  sufficient  property  ^ 
the  sheriff  cannot  be  found,  then  to  collect  the  deficiency  oat  of 
the  property  of  the  surety  or  sureties. 

Id..  {  15. 
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1 15,  t.  4,  a.  2     ACTION  ON  OFFICIAL  BOND,  §§  lSS4r^i 

I  1884.  G*Ile«tio]a  of  execution }  when  a  aetence  to  snli- 
e««eiit  action. 

It  is  ft  defence  by  a  surety,  against  whom  an  action  is  brought 
^n  a  sheriflTs  official  bond,  that  he,  or  any  other  surety  or 
Ipieties,  have  been  or  will  be  compelled,  for  waut  of  sufficient 
^operty  of  the  sheriff,  to  puy,  upon  one  or  more  judgments 
licorered  against  him  or  them.  ui)on  the  same  bond,  an  aggregate 
loant,  exclusive  of  costs,  officers'  fees,  and  expenses,  equal  to 
p  8um  for  which  the  defendant  is  liable,  by  reason  of  the  bond, 
is  a  partial  defence,  that  the  difference  between  the  aggregate 
imt,  ao  paid,  or  to  be  paid,  and  the  sum  for  which  the  defend- 
is  thus  liable,  is  less  than  the  amount  of  the  piaiutifi'a 
id. 
[E.  S.  476,  U  12»  18  and  14. 

l^lken  elalnaats  entitled  to  ratable  dUtrlbntlon^ 

the  aggregate  amount  of  the  liabilitiefl,  which  might  be  recov- 

'  by  actions  upon  the  sheriff's  official  bond,  as  prescribed  in 

article,  excee^is  the  sum  for  which  the  sureties  are  liable, 

court  must,  upon  the  application  of  a  person  who  has  ob- 

~  leave  to  prosecute  the  bond,  made  upon  notice  to  the  plain- 

fs  attorney,   in  each  action  then  pending  upon  the  sheriffs 

P&l  bond,  and  in  each  uncollected  judgment  recovered  there^ 

direct  and  provide  for  the  distribution  of  the  money,  col- 

out  of  the  property  of  the  sureties,  among  the  persons  in 

of  whom  the  liabilities  have  accrued,  in  proportion  to  the 

mt  which  each  one  is  entitled  to  recover;  to  be  ascertained 

a  reference,  or  in  such  other  manner  as  the  court   directs. 

the  purposes  of  the  motion  an  order  may  be  made  by  a  judge, 

'Ming  the  payment  to  the  plaintiff  in  any  action,  of  the  sum 

ted  or  to  be  collected  by  virtue  of  a  judgment  therein.    But 

Kctioii  does  not  authorize  the  court  to  compel  a  plaintiff  to 

any  money,  collected  and  received  by  him,  in  good  faith, 

service  of  notice  of  such  an  order. 

H  17  aii4  18. 

1886b  Action  vpon  a  smrrosate's  bond. 

lere  a  surrogate,  or  an  officer  acting  as  surrogate,  is  guilty 
■  tny  actionable  default  or  misconduct  in  his  office,  tlie  person 
thereby  may  apply  for  leave  to  prosecute  the  delinquent's 
bond. 
H  19  and  20,    See  L.  1868,  ch.  213  (3  Bdm.  840). 

1887.  Aetlou  upon  a  connty  treasurer's  bond. 

^here  a  certified  copy  of  the  order  or  judgment  of  a  court, 
rting  a  county  treasurer  to  pay  or  deliver  to  one  or  more 
)ns  designated  therein  any  money,  stocks,  securities,  or  other 

t^^stmenta  held  by  him,  subject  to  the  direction  of  that  court, 
Tved  upon  the  county  treasurer,  if  he  fails  to  obey  the  direc- 
the  person  injured  thereby  may  apply  for  leave  to  prosecute 
fc  official  bond.  Service  upon  a  county  treasurer,  as  required 
f  this  section,  may  be  made  personally,  or  by  leaving  the  paper, 
Hier  at  his  office,  during  his  absence  therefrom,  with  a  person 
t  suitable  age  and  discretion,  having  charge  of  the  office,  or  at 
■  residence,  or  his  last  residence  within  the  county,  with  a 
Krton  of  suitable  age  and  discretion. 
fce  L.  It74,  cb.  524,  $1  1  aiv*  2  (9  Rdm.  900). 
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IS  1868-d^  ACTION  ON  OFFICIAL  BOND.      c.  15,  t.  4, 

I  I  1888.  AetioAM  upon  official  bonds  of  otlier  officers. 

Where  a  public  officer  is  required  to  give  an  official  bond 
the  people,  and  special  provision  is  not  made   by   law  for   1 

grosecutiou  of  the  bond,  by  or  for  the  benefit  of  a  person   w 
as   sustained,   by   his  default,    delinquency   or   misconduct, 
injury,   (or  which  the  sureties  upon  the  bond  are  liable,  sncb 
person  may  apply  for  leave  to  prosecute  the  delinquent's  offic 
I  bond.  , 

,  see  L.  1874,  cb.  624,  ff  1  and  2  (9  Edm.  966);  R.  S..  If  21-27. 


I  1880.  Actions,  etc,  under  the  last  three  sections 
Inted. 

Sections  1880  to  1885  of  this  act,  both  inchislve,  govern  i 
application,  made  us  proscribed  in  either  of  the  lu8t  three  seciiog 
and  each  action  brought  pursuant  to  an  order  made  thereap4 
as  if  the  delinquent  officer  and  bis  sureties  were  named  then 
instead  of  the  sheriff  and  bis  sureties. 

§  18fM>.  Recel-vers,  etc.,  deemed  public  officers. 

A  receiver,  an  assignee  of  an  insolvent  debtor,  or  a  trustee 
other  officer,  appointed  by  a  court  or  a  judge,  is  a  public  offioi 
within  the  meaning  of  the  last  section  but  one;  but  where  1 
was  appointed  by  or  pursuant  to  the  order  of  a  court,  or  in 
special  proceeding  specified  in  title  twelfth  of  chapter  seTenteea 
of  this  act,  the  appUcation  for  leave  to  prosecute  his  official  bol 
must  be  made  to  the  court  by  which,  or  pursuant  to  whose  ordi 
he  was  appointed,  or  in  which  the  judgment  was  rendered,  i 
the  case  may  be.  An  action,  brought  as  prescribed  in  this  aectio 
must  be  brought  in  the  court  to  which  application  is  made  t 
leave  to  bring  it. 


H 


I  1891.  Demand  of  ntoneyi  ^rlien  necessary  before 
<satlon. 

Where  the  default,  by  reason  of  which  an  application  for  M 
to  prosecute  an  official  bond  is  made,  as  prescribed  in  this  artid 
consists  of  the  non-payment  of  money,  and  special  provision 
not  otherwise  made  by  law,  the  applicant  must  prove  a  demaii 
of  the  Uioney  from  the  officer,  or  that  a  demand  cannot  ha  mad 
with  due  diligence.  But  such  proof  is  not  necessary  where  tl 
applicant  has  recovered  a  judgment  against  the  officer. 

I  1892.  Application  may  be  made  ex  parte. 

An  application  for  leave  to  prosecute  an  official  bond,  as  pn 
scribed  in  this  articles  may  be  made  without  notice;  but  in  nil 
ease  the  officer,  or  either  of  his  sureties,  may  apoly,  upon  notio 
to  vacate  an  order  oermitting  the  applicant  to  maintain  an  sctioi 
upon  any  ground,  showing  that  it  ought  not  to  have  been  grantd 

BOS 


AHTICLK    THIRD 

ton  by  a  privatt  jierson  for  a  penalty  or  forfeiture. 


Utta  If^n  ol  ■  Ewull)-  mij  bu  recovered. 
Action  ■•*■  peFBOB  ■pecla.lly  aKin'ICVFd. 

k  peually  or  forfeiture  Is  given  by  a  Btatinc,  to  n  peraon 
by  Ibo  net  or  omiEBioii  of  nnotber,  the  permin  lo  whom 
1  may.  if  it  is  iH'ouniar;,  mointaia  nn  nction  to  recuver 
It  thereof:  or.  if  it  consiBtB  of  the  rorfeitaro  of  a  chattel, 
uiotain   on  aelion  to  recover  the  cbattei,  or  ita  tbIu& 


1  (2  I 


?□.  by   . 


Action    1*7  eoiDiBOB  Inf 

a  penally   or  forfeiture  i;    ..         ,     , 
io  «ues  therefor,  nn  action  to  recover  it  niuy  be  main- 
any  person  in  bis  own  name;  but  the  nclina  canoot  be 
•ed  or  settled  without  the  leave  of  the  court  in  which 

!ht- 

U.|  aerTlce  v(  unmntonB. 

nmona  in  an  action,  brought  as  prescribed  in  the  laat 
•n  be  Berred  only  by  an  oilieer  authorised  by  luw  to 
1  eiecotion,  isiued  otit  of  the  name  court.  The  Biim- 
MD  laBiied,  cannot  be  countermanded  by  the  philotilT 
e  »ervic«f  thereof;  nnd,  immediately  after  it  hns  l)een 
le  offict-r  who  served  it  must  Ble  it.  with  bis  certificate 
p,  in  tb«  «ffii;e  of  the  clerk,  or  deliver  it,  with  a  like 
',  to  (he  maKlatrete  by  nbom  ft  wii  iBBQed,  as  the  caae 

XI  8. 


I«.t  wfcen  no*  bnrred  br  >  eollnalTe  peooTerr- 

sction  to  recover  a  penalty  or  forfeiture,  given  by  a 
rht  by  any  person,  otber  than  the  person  aKgrieved, 
Rrnyr,  the  plflinllft  may  recover,  notwilhstauding  the 
- .  _  judgment,  for  or  against  the  deteadant.  in  an  action 
lher<rfor  by  another  iierBon,  if  he  eBtnblisheB  that  the 
idgment   waa  recovered  colhisively  and  fraudulently. 


■rooBht 

Ic  OffiOT 


copy  of  the — 

opv  of  the  BumnionB.  a  general  reference 
hidowed  upon  the  copy  of  the  summons  »o  delivered.  In 
iriD(  fnmi:  "According  to  the  proviaionB  of,"  etc.;  udding 
Iftcription  of  the  statute,  as  will  identify  it  with  con- 
fntalnty,  and  ftlao  specifying  the  section,  if  penalties  or 
ra  are  given,  in  different  sections  thereof,  for  different 
laioos. 


§  1898  ACTION  FOR  PENALTY,  Q.  15.  t.  4. 1 8 

I  18S6.  "Wben  part  of  a  penalty  may  be  reeeTered* 

Where  a  statute  gives  a  pecuniary  penalty  or  forfeiture,  not 
exceeding  a  apecified  8um»  an  action  may  be  maintained  to  recover 
the  Bum  specified;  and  the  court,  jury,  or  referee,  by  which  or 
by  whom  the  issues  of  fact  are  tried,  or.  where  judgment  is  taken 
by  default  for  failure  to  appear  or  plead,  the  damages  are  aBce^ 
tained,  may  award  to  the  plaintiff  the  whole  Bum«  or  snch  t  put 
thereof,  as  he  or  it  deems  proportionate  to  the  offence. 

S  B.  S.  480,  1 15,  amU 

OlO 


IKt*        ACnON8  FOB  WRONOa 

ARTICLR  FODRTB. 

Osrlain  arJiona  to  recover  damages  for  u^rvn^. 


wtn.  reialioDHly  or  mfllipionsly.  In  the  D 

ot  the  latter'B  consent,  or  io  Ihe  name  or  nn 

ir  continnes,  or  cause*  to  be  eommencea  c 
au  avviuu  or  ipei'ial  proceeding,  in  a  court,  of  record, 
record,  or  a  specini  proceeding  beTore  a  judge  or  a 
the  peace:  or  takea,  or  eaiiBeH  lo  lie  tak.n.  any  proeeed- 
e  TOOrse  of  an  action  or  Bpeeinl  proceediug  in  such  a. 
before  such  an  officer,  either  before  or  nfter  judgment 
nal  determinatioo ;  an  action,  to  rei'over  damaBea  there- 
be  maintained  against  him,  by  the  adverse  party  to  the 
ipecial  proceedlngi  and  a  like  a    *  '  '         ■" 

..   it  any,  whose  r 


muy  be  maiutained 

TBiii.   1.   «uj.   "....Bt  "..."^    thus  used.    He  is  also 

1  minlemeaQor,  puniahable  by  LmpriBOnment,  not  exceed- 

C,   I   1   {2   BdlD.  5T1).   S—  V-n«\  r.„l:.,   1   ir.H. 

to  be    re- 


renacll    dHinai 


iction,  brought  by  the  adverse  party,  aa  prescribed  in 
leotion,  the  plaintiff,  if  he  recovers  final  judgment,  u 
I  recover  treble  damageB.  In  an  action,  brought  by  tbe 
Jnae  name  wag  tiscd,  bb  prescribed  in  the  last  section, 
iff  IB  entitled  to  recover  his  actual  daniagea,  and  two 
md  fifty  HollarH  in  addition  thereto. 


'.  !1  l< 


d  IIM,  a 


Actloi 


•r  eanaliiK  deatli  by  Bevllve>>c«,  etc 

drainislrator  o(  a  dt-cedent,  who  haa  left,  hito 
rvivLUg.  a  husband,  wife,  or  next  ot  kin,  may  mainUin 
L  to  recover  daniagea  for  a  wrongful  act,  neglect,  or 
jy  which  the  decedent's  death  was  caused,  against  « 
tmau  who,  or  a  corporation  which,  would  have  been 
u  action  in  favor  ot  the  decedent,  by  reason  thereof,  If 
&  not  enaned.  Such  an  action  must  be  commenced 
to  yeara  after  the  decedent's  death. 


1,  78  IT  Bflia.  SUI/, 
Bll 


1  3S«. 


IS1Q08^<)8  ACTIONS  FOR  WB0N08.        «.15,t«4.i. 

f  1908.  [Am'dy  1004.1    Id.i  for  wbo«e  benellt. 

The  damages  recorered  in  an  action,  brought  as  prescribed  b 

the  last  section,  are  exclusively  for  the  benefit  of  the  decedenfi 

husband  or  wife,  and  next  of  kin;  and,  when  they  are  collected 

they  must  be  distributed  by  the  plaintiff,  as  if  they  were  unbi 

queathed  assets,  left  in  his  hands,  after  payment  of  all  debts,  aiM 

expenses  of  administration.    But  the  plaintiff  may  deduct  there 

from  the  expenses  of  the  action,  the  reasonable  funeral  cxpenM^ 

of  the  decedent  and   his  commissions  upon  the  residue;   whid 

must  be  allowed  by  the  surrogate,  upon  notice,  given  in  such  t 

manner  and  to  such  persons,  as  the  surrogate  deems  proper. 

L.  1847.  ch.  4S0.  f  2,  as  am'd  by  L.  1848  and  1870;  L.  1904,  cfa.  619.  H 
effect  Sept.  1,  1904. 

i  1904.   [Am'd,  1805.]    Id.|  amount  of  reoovery. 

The  damages  awarded  to  the  plaintiff  may  be  such  a  ram  mm 
jury  upon  a  writ  of  inquiry,  or  upon  a  trial,  or,  where  issues  of  1^ 
are  tried  without  a  jury,  the  court  or  the  referee,  deems  to  be] 
fair  and  just  compenaation  for  the  pecuniary  injuriea,  ceaol 
from  the  decedent's  death,  to  the  person  or  persons,  for  wl 
benefit  the  action  is  brought    When  final  judgment  for  the  pi 
tiff  ia  rendered,  the  clerk  must  add  to  the  sum  so  awarded,  Inti 
thereupon  from  the  decedent's  death,  and  include  it  in  the 
ment.    The  inquisition,  verdict,  report  or  decision,  may  si 
the  day  from  which  interest  is  to  be  computed;  if  it  omits  so  to 
the  day  may  be  determined  by  the  clerk,  upon  affldavita. 

Id.,  remainder  (of  |  2,  «m*d  bj  L.  1848b  ch*  SM;  .L.  1870,  ch.  78  (7 
801);  U  1885.  eh.  946. 

I  1005.  Host  at  Icin  defined* 

The  term,  *'  next  of  kin,"  as  tised  in  the  foregoing  aeetlons,  lli 
the  meaning  specified  In  section  1^0  of  this  acu  ^ 

Bee  I  1870,  ante.  J 

I  leOO.  Aetton  for  slander  of  a  ^voman.  J 

In  an  action  of  slander,  brought  by  a  woman,  for  wordbM 
puting  unchastity  to  her,  it  is  not  necessary  to  allege  or  pwjg 
special  damages.  If  the  plaintiff  is  married,  the  damages  recor 
ered  are  her  separate  property.  d 

L.  1871,  cb.  219,  f  1  (9  Bdm.  07).   0ee  8  409,  ante.  j{ 

i  lOOT.  W^en  aotlon  for  libel  eannot  be  BMiintnimei* 

An  action,  civil  or  criminal,  cannot  be  maintained  against  iiyj 
porter,  editor,  publisher,  or  proprietor  of  a  newspaper,  for  the  pjjj 
lication  therein  of  a  fair  and  true  report  of  any  judicial,  leQ 
iative,  or  other  public  and  official  proceedings,  withoat  prDtlil^ 
actual  malice  in  making  the  report.  { 

L.  1B64,   cb.  180,  ff  1  and  2  (5  Edm.  190). 

I  1906.  The  last  seetlon  Quallfled. 

The  last  section  does  not  apply  to  a  Ubel,  contained  in  tit 
heading  of  the  report;  or  ip  any  other  matter,  added  by  MT  Ij* 
son  concerned  in  the  publication;  or  in  the  report  of  any  gJJJ 
said  or  done,  at  the  time  and  place  of  the  public  and  o8ci» 
proceedings,  which  was  not  a  part  thereof. 

Id. 
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I,ttm.6  ACTION  BY  ASSIGNBE.  fig  IWO-W 

ARTICLB  FIFTH. 
Hitcellaiieinu  actionn  and  riyhta  ofaelion. 
IMS.  Wbta    tmuteiee   of    claim   m   d>-iu>Dd    mar    nc.    BlctiU   at   4a- 
dilma   or   dvnUDdl    Day    bv    imutnnd. 

opDti    JodlflDfllt    rfiffulntcd. 
apoD  loflt  cefDilBbla  pfpcr. 

«f  d«frada.nt,   ete. 

.  _  claim  or  dcmaud  can  be  transferred,  the  traasfer 
passes  an  interest,  which  the  transferee  mar  enforce  b; 
-on  or  special  proceeding,  or  iuterpoae  as  a  defence  or 
_  cla-iin,  in  his  own  name,  as  tb^  transferor  might  haTS 
•nbj«?t  to  any  defence  or  cuntiterdaim,  existing  against  the 
leror,  before  notice  of  the  trniigfer,  or  against  tlie  trans- 
.  But  this  section  does  not  apply,  where  the  rights  or  lia- 
■  of  a  party  to  a  claim  or  denmnd.  which  Is  trsnaterred,  are 
■li>d  by  spf^eisi  provision  of  law;  nor  does  It  rarr  the  rights 
tilities  of  a  party  to  a  negotiable  instmnient,  which  Is  tcans- 
L 
1M»,    I   603, 

10.  n'liat  elalaai  of  demaDdii  miir  be  trButvrred. 
eiaim  Of  demand  can  be  transferred,  except  In  one  of  tht 

-ing:  canes: 

Where  it  is  to  recover  damaEi^s  frir  n  personal  injury,  or  for 
neb  of  promise  to  marry.  (!^.'i-  ^i  .u:!,  subd.  9.) 
Where  it  in  founded  upon  a  c"])!.  ntiich  is  made  void  by  a 
•  of  the  State:  or  upon  n  rlniiii  ti.  or  interest  in  real  prop- 
grant  of  which,  by  the  tran>-f'ror,  would  be  void  by  such 
_jie. 

DtliBre  n  transfer  thereof  is  esi 
the  State,  or  of  the  United  i 
policy- 

e    Proc  .    I  111 

11.  Id-I  CADne   of  metlon   tor   uwarr- 

toae  of  actioa  to  r^ncel.  or  niln'mise  afFect,  an  Instrnment 
M,  or  an  set  done,  as  seeority  fnr  a  nsnrions  loan  or  for- 
ic«,  can  be  thus  transfprrred,  wlnre  the  instrument  or  art 
«  a  specific  charge  upou  prnnfriv.  which  is  nlno  trannferred 
iffirmaneo  thereof,  and  not  nthirMiBp;  but.  in  that  case,  the 
ncpeed  to  lli..  rutin  conferred  by  statnte 
reli.'f,  mlhont  paying,  or  offering 
tiiiiiu  ln;ined. 

L  JtMrnmrnt.   vrhen  ■■■lKD>t>1r. 

_. ir  direetliMt  the  payment  of 

Eof  mont^.  recovered  iinon   any  canse  of  action,   may  be 
—  ■;  hot  if  i(  is  vacnled  or  reversed,  the  transfer  thereof 


%fi  m8-17  DISCOVERY;  ON  A  BOND.         a  W,  t.  4,  a.  I 

does  not  transfer  the  cause  of  action,  unless  the  latter  was  trasi 
ferable  before  the  judgment  was  recovered. 

I  1018.  [AmM,   ISSe.]    Action  vtpon  JvdffmeAt  resmlstcd. 

Kzcept  in  a  case  wkere  it  is  otherwise  specially  prescribed 
this  act,  an  action  upon  a  judgment  for  a  sum  of  moner,  rendei 
in  a  court  of  record  of  the  State,  cannot  bo  maintained,  betw« 
the  original   parties  to  the  judgment,  unless,  either  \ 

1.  Ten  years  have  elapsed  since  the  docketmg  of  such  judgmenti 
or, 

2.  It  was  rendered  against  the  defendant  by  default,  for  wsat 
of  an  appearance  or  pleading,  and  the  summons  was  served  upQI| 
him,  otherwise  than  personally;  or 

3.  The  court  in  which  the  action  is  brought  has  preyiood^ 
made  an  order,  granting  leave  to  bring  it.  Notice  of  the  appjp 
cation  for  such  an  order  must  be  given  to  the  adverse  party, 
the  person  proposed  to  be  made  the  adverse  party,  personi' 
unless  it  satisfactorily  appears  to  the  court,  that  personal  not 
cannot  be  given,  with  due  diligence;  in  which  case,  notice  mayi 
given  in  such  a  manner  as  tne  court  directs. 

Co.  Proc,  {71.    L.  1806,  ch.  668.  In  effect  Sept.  1,  1896.  See.  aUo,  f 
post. 

f   1014.  Ancillary   action  for  diaooTery  abolished. 

An  action  cannot  be  maintained,  to  obtain  a  discovery  nndtt 
oath,  in  aid  of  the  prosecution  or  defence  of  another  action. 
Id.,  I  889,  am'd. 

i  1016.  Action  npon  a  penal  bond. 

A  bond  in  a  penal  sum,  executed  within  or  without  the  Stal 
and  containing  a  condition  to  the  effect,  that  it  Is  to  be  void,  _ 
performance  of  any  act,  has  the  same  effect,  for  the  parpoae' 
maintaining  an  action  or  special  proceeding,  or  two  or  more 
cessive  actions  or  special  proceedings  thereupon,  as  if  it  . 
tained  a  covenant  to  pay  the  sum,  or  to  perform  the  act,  speciU 
in  the  condition  thereof.  But  the  damages  to  be  recovered  for: 
breach,  or  successive  breaches,  of  the  condition,  cannot,  in  tU 
ag^egate,  exceed  the  pennl  sum,  except  where  the  condition  Is  ftw 
the  payment  of  money:  in  which  case,  they  cannot  exceed  tht 
penal  sum,  with  interest  thereupon,  from  the  time  when  the  dt» 
fendant  made  default  in  the' performance  of  the  condidon. 

See  2  R.  S.  853,  S9  12  and  13  (2  Edm.  364);  also  2  B.  S.  878,  879  (3  Bd«r 
892,  894). 

I  1016.  Action  by  anrctr  or  tmatco  to  recover  costs,  et^ 

A  surety,  including  a  drawer  or  indorser,  may  recover,  in  an  a«»: 
tion  against  his  principal:  and  an  executor,  administrator,  or  o<' 
trustee,  may,  wnere  the  trust  estate  is  insnfficient  to  reimhi 
him,  recover,  in  an  action  against  the  beneficiary  whom  be  r^ 
sents:  his  reasonable  costs  and  other  expenses,  incnrred  necpi*' 
sarily  and  in  good  faith,  in  the  prosecution  or  def*»npe.  by  the  ei^ 
press  or  implied  consent  of  the  principal  or  beneficiary,  of  an  sf-' 
tion  or  special  proceeding,  relating  to  the  domand  aecnred.  or  W 
the  trust  estate,  as  the  case  requires.  This  section  does  aot 
affect  nny  special  agreement  relating  to  those  costs  and  expenses^ 

L.   1RR8.   ch.  314.   i  Z   (4  Edm.   483>. 

S  1017.   Action  npon  lost  neirotfabic  paper. 

Where  it  appenrs,  upon  the  trfnl  of  an  action,  t^nf  a  neroH* 
able  promissory  note  or  bill  of  exchange,  upon  which  the  actioB, 
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pr  a  coanterclaim  interposed  in  the  action,  is  founded,  waa 
lost,  while  It  belonged  to  the  party  claiming  the  amount 
lue  thereupon,  he  may  prove  the  contents  thereof,  by  parol 
IT  other  secondary  evidence,  and  may  recover  or  set  off  the 
imonnt  due  thereupon,  as  if  it  was  produced.  But  for  tnac  par- 
pose,  he  must  give  to  the  adverse  party  a  written  undertaking,  in 
I  som  fixed  by  the  judge  or  the  referee,  not  less  than  twice  the 
imoont  of  the  note  or  bill,  with  at  least  two  sureties,  approved 
If  the  judge  or  the  referee,  to  the  effect,  that  he  will  indemnify 
fte  adverse  party,  his  heirs  and  personal  representatives,  against 
clahn  by  any  other  person,  on  account  of  the  note  or  bill,  and 
all  costa  and  expenses,  by  reason  of  such  a  claim. 

B.  8.   406.   fl  75  and  76  (2  Edm.   428). 

1918.  Tlte  Immt  seotfoB  Qmalffled. 

It  where  an  action  is  prosecuted  or  defended  by  the  people 

the  State,  or  by  a  public  officer  in  their  behalf,  the  people, 

the  public  officer,  may  prove  the  contents  of  a  lost  note  or 

'  of  exchange,  by  parol  or  other  secondary  evidence,  and  may 

iver  or  set  oil  the  amount  due  thereupon,  without  giving  any 

Ity  to  the  adverse  party. 

fee  Ll  18SB.  cli.  S6;  8  R.  8..  6th  eA..  771  (4  B4m.  646). 
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TITLE  V. 
Other  actions  by  or  against  particular  parties. 

Aitlele  1.  Action  bj  or  agalnit  an  unincorporated   association. 

S.  Action  by  or  against  certain  county,  town,  and  manidiwl  •flecA 
8.  ActlsBs,  and  rlgtats  of  action,  scainst  and  between  joint  dcbcsn. 

article:  first. 

Action  by  or  against  an  unincorporated  association. 

Sec.  1910.  Actions,  etc.,  by  or  against  associations  of  seren  or  more  persos& 

1920.  Proceedings  in  case  of  death,  etc. 

1921.  Effect  of  Jadgment;  execution  thereupon. 
192?   Bubseguent  action  against  members. 

192S.  Tills  article  permissive;  effect  upon  statute  of  limitations. 
1934.  When  objection  of  misnomer,  etc.,  of  parties  not  aTsHatale. 

f  1919.  [Am'd,  1900.]     Actions,  ete.,  by  or  aaalnnt  asnoels- 
(Ions  of  ae-ven  or  more  pernonn. 

An  action  or  special  proceeding  may  be  maintained,  hj  tht 
president  or  treasurer  of  an  unincorporated  association,  consift- 
mg  of  seven  or  more  persons,  to  recover  any  property,  or  npoa 
any  cause  of  action,  for  or  upon  which  all  the  associates  may 
maintain  such  an  action  or  special  proceeding,  by  reason  of  the^ 
interest  or  ownership  therein,  either  jointly  or  in  common.  Aa 
action  may  likewise  be  maintained  by  such  president  or  treaa* 
urer  to  recover  from  one  or  more  members  of  such  assoditioB 
his  or  their  proportionate  share  of  any  moneys  lawfully  ex- 
pended by  such  association  for  the  benefit  of  such  associate^ 
or  to  enforce  any  lawful  claim  of  such  association  against  sock 
member  or  members.  An  action  or  special  proceeding  may  te 
maintained,  against  the  president  or  treasurer  of  such  an  aaw* 
elation,  to  recover  any  property,  or  upon  any  cause  of  acti«i» 
for  or  upon  which  the  plaintiff  may  maintain  such  an  action  or 
special  proceeding,  against  ail  the  associates,  by  reason  of  their 
interest  or  ownership,  or  claim  of  ownership  therein,  either 
jointly  or  in  common,  or  their  liability  therefor,  either  jointlv  or 
severally.  Any  partnership,  or  other  company  of  persons,  wbieb 
has  a  president  or  treasurer,  is  deemed  an  association  within  tlw 
meaning  of  this  section. 

li.  1849.  ch.  258,  I  1:  8  R.  S.,  6th  ed..  777  (4  Edm.  660);  L.  1861,  A.  405; 
8  R.  S.,  6th  ed.,  778  (4  Edm.  662).  See  |  448.  ante.  L.  1900,  eh.  184.  U 
effect   Sept.    1,    1900. 

§  1920.  Proceedlnva  In  ea«e  of  death,  eto. 

The  death  or  legal  incapacity  of  a  member  of  the  associitios 
doe8  not  affect  an  action  or  special  proceeding,  brought  as  pre- 
scribed in  the  last  section.  If  the  ofBcer,  by  or  against  whom 
it  is  brought,  dies,  is  removed,  designs,  or  becomes  otherwise 
incapacitated,  during  the  pendency  thereof,  the  court  must  make 
an  order,  directing  it  to  be  continued  by  or  against  his  socceBSor 
in  office,  or  any  other  officer,  by  or  against  whom  it  might  have 
been  originally  commenced. 

Id  .  I  2. 

I  1921.  [Am'd,  1898.]  Effect  of  Indarmenti  exeewtloB  tkerc- 
«pon. 

In  such  an  action,  the  officer  against  whom  it  is  brought  ctii' 
not  be  arrested;  and  a  judgment  against  him  doas  not  authonse 
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tn  execotion  to  be  issued  against  his  property,  or  his  person; 
nor  does  the  docketing  thereof  bind  his  real  property,  or  chattels 
iBtL  Where  such  a  judgment  is  for  a  sum  of  money,  an  execu> 
tion  issued  thereupon  must  require  the  sheriff  to  satisfy  the 
lame,  out  of  any  personal  or  real  property  belonging  to  the  asso- 
mtion.   or  owned,   jointly   or  in   common,   by   all  the  members 

L.  IBM,  oh.  ».  1 1.    8m  us  anil.    L.  18M,  ob.  29S.    In  effect  Oct.  1.  18S6. 
i  1922L  0vbse4«ent  flt«tion  acainat  members. 

Where  an  action  has  been  brought  against  an  officer,  or  a 
coanterdaim  has  been  made,  in  an  action  brought  by  an  officer. 
It  prescribed  in  the  last  three  sections,  another  action,  for  the 
lune  cause,  shall  not  be  brought  against  the  members  of  the 
■wciation,  or  any  of  them,  until  after  final  judgment  in  the  first 
action,  and  the  return,  wholly  or  partly  unsatisfied  or  unexe- 
,  CBted,  of  an  execution  issued  thereupon.  After  such  a  return, 
ifteparty  in  whose  favor  the  execution  was  issued,  may  maintain 
IB  fiction,  as  follows: 

1.  Where  he  was  the  plaintiff,  or  a  defendant  recovering  upon 

I  eoQnterdaim,  he  may  maintain  an  action  against  the  members 
:«f  the  association,  or,  in  a  proper  case,  against   any  of  them, 

II  if  the  first  action  had  not  been  brought,  or  the  counterclaim 
lid  not  been  made,  as  the  case  requires;  and  he  may  recover 
l&Rein,  as  part  of  his  damages,  the  costs  of  the  first  action,  or 
I M  much  thereof,  as  the  sum,  collected  by  virtue  of  the  execution, 

I  VIS  insufllcient  to  satisfy. 

2.  Where  he  was  a  defendant,  and  the  case  is  not  within  sub- 
.^Tiaion  first  of  this  section,  he  may  maintain  an  action,  to  re- 
ttrer  the  sum  remaining  uncollected,  against  the  persons  who 
IttBposed  the  association,  when  the  action  against  him  was  com- 
*>»nced,  or  the  survivors  of  them. 

Bat  this  section  does  not  affect  the  right  of  the  person,  in 
^whose  favor  the  judgment  in  the  first  action  was  rendered,  to 
^orce  a  bond  or  undertaking,  given  in  the  course  of  the  pro- 
ittedings  therein. 

'  hrt  of  Id  ,  I  4,  un'd;  L.  IKS.  eh.  1SS. 

I  1928.  Tbls  article  permlaalire )  eiTect  upon  statute  of 
IfaBltatloaa. 

This  article  does  not  prevent  an  action  from  being  brought 
h  or  against  all  the  members  of  an  association,  except  as  pre- 
scribed in  the  last  section.  Where  an  action  is  brought  against 
the  members  of  the  association,  as  prescribed  in  subdivision  first 
•f  the  last  section,  the  time  between  the  commencement  of  the 
•iction  by  or  against  the  officer,  and  the  return  of  the  first  execu- 
tion issued  upon  the  final  judgment  rendered  therein,  is  not  a 
9art  of  the  time  limited  by  law,  for  the  commencement  of  the 
second  action. 

See  1 408,  ante. 

I  1924.  Wben  obJeotJOA  of  mlanomery  eto.,  of  partlea  not 
available. 

Section  1813  of  this  act  applies  to  an  action  brought,  as  pre- 
scribed In  the  last  section  but  one,  against  the  members  of  any 
lasociation,  which  keeps  a  book  for  the  entry  of  changes  in  the 
aembership  of  the  association,  or  the  ownership  of  its  property; 
tnd  to  each  book  so  kept. 

•m  L.  Vm,  eh.  197, 1 S  (7  Kdm.  496) ;  also  II 1818,  ante,  and  1945,  poat. 
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AATICLB  SBOOKD. 

Aotiont  by  or  cLgainBt  certain  county^  town^  and  munieipal  offiem% 

Bee.  199S.  Aotion  bT  a  tax  pajer  Maliiflt  a  public  oflloar. 
1M6.  Aotloiis  by  oertain  ipeolfled  offloen. 
I9t7.  AcUoiiB  Against  such  olBoen. 
im.  The  last  two  sections  auaUfled. 
1029.  Designation  of  such  otBcers  la  the  sammons,  eto. 
1930.  Successor  maar  be  substituted. 
19tl.  When  execution  against  officer  not  to  Issue. 

f  192UI.  [Am'd,  1883.]  Aetlon  by  a  tax  payer  avalast  a 
Wblto  olllcer. 

An  action  to  obtain  a  judgment,  preventing  waste  of,  or  inji 
to,  the  estate,  funds,  or  other  property  of  a  county,  town,  dty 
incorporated  village  of  the  State,  may  be  maintained  agaii 
any  officer  thereof,  or  any  agent,  commissioner,  or  other  pei 
acting  in  its  behalf,  either  by  a  citizen,  resident  therein,  or  bj 
corporation  who  is  assessed  for  and  is  liable  to  pay,  or.  wil 
one  year  before  the  commencement  of  the  action,  has  paid,  a 
therein.  This  section  does  not  affect  any  right  of  action  in  favif 
of  a  county,  city,  town,  or  incorporated  village,  or  any  pubBil 
officer. 

L.  187a,  ch.  18t.  I  1  (9  Bdm.  S89);  L.  188S,  oh.  301. 

1  1926.  [Am'd,  1887.]  Aetlona  by  certain  speellled  ofllei 

An  action  or  special  proceeding  may  be  maintained,  by 
trustee  or  trustees  of  a  school  district;  the  overseer  or  overseerti 
the  poor  of  a  village,  or  city;  the  comity  superintendent  or  su] 
intendents  of  the  poor;  or  the  supervisors  of  a  county,  upoftj 
contract,  lawfully  made  with  those  officers  or  their  predi 
in  their  official  capacity;  to  enforce  a  liability  created,  or  a 
enjoined,  by  law,  upon  those  officers,  or  the  body  represented 
them;  to  recover  a  penalty  or  a  forfeiture,  given  to  those  ofB< 
or  the  body  represented  by  them;  or  to  recover  damages  for 
injury  to  the  property  or  rights  of  those  officers,  or  the  body 
represented  by  them;  although  the  cause  of  action  accrued  befort 
the  commencement  of  their  term  of  office. 

2  R.  8.  473.  I  93  (2  Edm.  494);  L.  1897,  cb.  802.    In  effect  8ept.  1.  IMT. 

f  1927.  Actions  affalnat  ancb  olllcerB. 

An  action  or  special  proceeding  may  be  maintained,  against  nqr; 
of  the  officers  8X)ecified  in  the  last  section,  upon  any  cause  cfi 
action,  which  accrues  against  them,  or  has  accrued  against  tbor 
predecessors,  or  upon  a  contract  made  by  their  predeoesson  ia 
their  official  capacity,  and  within  the  scope  of  their  authority. 

Id..  I  98. 

1  1928.  The  last  two  aeetlona  anallAed. 

The  last  two  sections  do  not  apply  to  a  case,  where  it  fi  npt- 
cially  prescribed  by  law,  that  an  action  may  be  maintained,  by 
or  against  the  body,  represented  by  an  officer  designated  in  thoM 
sections;  but,  in  such  a  case,  the  prosecution  or  defence  ofthj 
action,  as  the  case  may  be,  must  be  eondnct«d  by  the  pertoM 
then  in  office,  who  represent  that  body. 

S  R.  8.  418, 1  M. 
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imi  DealsnmtloA  of  aiielt  oHloera  In  the  «nmmoii«,  ete. 

i  in  action  or  special  proceeding,  brought  pursuant  to  section 
tor  Bection  1927  of  this  act,  the  officer,  hj  or  against  whom 
^n^ht,  must  be  described  in  the  summons,  or  other  process 
inich  it  Is  commenced,  and  in  the  subsequent  proceedings 
feb,  by  his  individual  name,  with  the  addition  of  his  official 
I -Ad  objection,  growing  ont  of  an  omission  to  join  any 
k  who  oBght  to  be  joined  with  the  others,  must  be  taken 
ie  fjttwer,  or,  in  a  special  proceeding,  before  the  close  of  the 

on  the  part  of  the  defendant;  otherwise  it  is  waived. 

I  tt.  96  and  99.   ftm'd  and  conaoUdated. 

B«ee«S0or  may  be  aiibstltvtetl. 

ich  an  action  or  special  proceeding,  the  court   must,  in  a 

case,  substitute  a  successor  in  office,  in  place  of  a  person 

party  in  his  official  capacity,  who  has  died  or  ceased  to 

See;  bat  such  a  successor  shall  not  be  substituted   as  n 

mt,  without  his  consent,   unless  at  least   fourteen  days* 

;of  the  application  for  the  substitution,  has  been  personally 

upon  him. 

100  and  101,   am'd. 

When  exeentlon  acaf  nat  ollleer  not  to  laane. 

inecntion  cannot  be  issued  upon  a  judgment  for  a  sum  of 
Ti  rendered  against  an  officer  in  nn  notion  or  special  pro- 
""  brought  by  or  against  him,  in  his  official  capacity,  pursu- 
this  article;    except   where   it   is   rendered   against   the 
or  tmstees  of  a  school  district,  or  the  commissioner  or 
liopers  of  highways  of  a  town.      Id  either  of  those  cases, 
ition  may  be  issued  against  and  be  collected  out  of  the 
of  the  officer,  and  the  sum  collected  must  bo  allowed  to 
ithe  settlement  of  his  official  accounts,  except  as  otherwise 
7  prescribed  by  law. 
i9f  and  108,  aa'd. 
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ABTIOUD  THIRD. 

AMonBondHghtMcf  aeHon  ogainBi  and  between  j&imi  chM 


flae.  1982.  Judgment  agmSntt  defandaata  jolntlj  IsMitod.   wliaA  ail  •v* 

serred. 
1(K;3.  Effect  of  meh  jodgmeat 
1084.  Execution;   Indonement  thrwipocL 
1035.  Hew  coUected. 

lOM.  Jodeioent.  bow  docketed;  effect  of  de^c(>tli«. 
1887.  Action  to  charge  defendants  net  pectonaUj  aam 
1938.  Oomplaint  in  ancfa  action. 
1989.  Answer. 
.  1940.  ProYieional  remedlea. 

1941.  Judgment. 

1942.  Joint  debtors  mar  compound  separatelr.    Mode  and  clFwt. 
1948.  Satisfying  judgment.  i 

1944.  Bights  of  the  debtors  not  rdeased. 

1945.  Action  against  persons  engaged  in  transportatJoD. 

1940.  When  partner  not  sued  remains  liable.  j 

1947.  Oontmuance  of  partnership  business  anring  actlOB  for  aeesoal 

etc.  I 

i  lOaa.  JmdffmeBt  avaiast  defendants  JolaUy  imdektt 
fvlien  all  are  not  serred* 

In  an  action,  wherein  the  complaint  demands  judgment  foi 
Bum  of  money  against  two  or  more  defendants,  alleged  to 
jointly  indebted  upon  contract,  if  the  summons  is  served 
one  or  more,  but  not  upon  all  of  the  defendants,  the  plaintiff 
proceed  against  the  defendant  or  defendants,  uoon  whom 
served,  unless  the  court  otherwise  directs;  and,  if  he  recovers 
judgment,  it  may  bo  taken  against  all  the  defendants  thus  ' 
indebted. 

Co.  Proc.,  f  136,  BUbd.  1.    See,  also,  ft  1935,  poet 

1  1083.  Bffeet  pf  saeb  Jadflrment.  j 

Such  a  judgment  is  conclusive  evidence  of  the  liabOitr  of  ci 
defendant,  upon  whom  the  sunmions  was  personally  aetredaH 
who  appeared  in  the  action.  Where  it  is  taken  against  a  defel 
ant,  upon  whom  the  summons  was  served  by  publication,  or  wl 
out  the  State,  pursuant  to  an  order  for  that  porpoBe,  it  has  1 
effect  as  against  that  djefendant,  specified  in  section  445  of  n 
act.  As  against  such  a  defendant,  who  is  allowed  to  defend  afl 
judgment,  or  as  against  a  defendant  not  summoned,  it  is  evidefl 
only  of  the  extent  of  the  plaintiff's  demand,  after  the  liability 
that  defendant  has  been  established,  by  other  evidence. 

2  B.  S.  877,  i  2  (2  Edm.  391).    See  fi  1278,  ante. 

I  1084.  ISxecntloni  Indorsement  therevpon. 

An  execution  upon  such  a  judgment  must  be  issued,  in  tea 
against  all  the  defendants;  but  the  attorney  for  the  jndgns 
creditor  must  indorse  thereupon  a  direction  to  the  sheriff,  oontal 
ing  the  name  of  each  defendant,  who  was  not  summoned,  and  I 
stricting  the  enforcement  of  the  execution,  as  prescribed  in  II 
next  section. 

Id.,  (  8. 

a 

I  183B.  Hovr  eolleeted. 

An  execution  against  the  person,  issued  upon  such  a  judgiM 
shall  not  be  enforced  against  the  person  of  a  defendant,  wbsi 
name  is  so  indorsed  thereupon.    An  execution  againat  propcft 
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■  taeb  a  jndcimTit.  shall  unt  tx-  levied  utwn  the  toie 
'  nipb  B  defpncinnt;  hut  it  ma)-  be  rollerteii  out  oC  p*r- 
Tly  own€Hl  by  !iim.  jnintly  ivilh  the  other  detendaDts, 
mminon^.  ur  witlj  any  nf  iheni;  and  out  ot  the  real 
ll  property  of  the  latliT,  or  of  any  of  them. 

Ja«SM»iit.   how  dockOedi  eMe«t  ot  JookeUaC. 

a  jDdgment  has  been  tnkoii.  :n  [I'pseribed  in  section  1932 
■  art,  the  clerk,  with  u-himi  ilii>  jiirl)(ment-roll  la  tiled,  must 
n  the  doeket,  oppoBito  or  uriiiir  the  name  of  each  defend- 
— ■■ —   the  Bnmmona  wns  ii.t  aerred,  the  wordi,  "not 
I  n  like  entry  diuhi  be  made  by  each  county  clerk, 

JadsDient  ia  aftcrwardH  docketed.    The  jadgment 

t,  by  virtue  of  Ita  beinK  docketed,  bind  any  real  property, 
d  real,  on-ued  by  such  a  defeiKiant.  But  this  section  doea 
N  the  plaintiCTi  right  ot  action,  to  chance  the  judgment 
T  real  prnporty. 

tr.   AotloB      to     churKc     aelaaiuuita     aol     peracMlIr 

(T  the  recovery  of  n.  iudEmi'ni  nirnlnat  joint  debtors,  ai  pre- 
lllDrecrion  l!l32of  this  net,  an  action  may  be  maiDtaiaed  by 
MEmenl  creditor,  neniiift  r>iii:  or  more  of  the  defendaDts, 
mrre  not  Bmamoned  in  the  oriiiiiial  action,  to  procure  a 
max.  chnrgiiif!  hi«  or  their  propiTi;  with  the  sam  remalnlDf 
lipon  the  original  judgment. 
|be,  I  375, 

implBlnt  In  niicli   action, 

aint  in  such  an  action  iniiht  be  veriGed;  muat  contain 

J  that  the  judcnient  h,i5<  nui  been  paid;  and  tnuat  stat* 

remainiog  unpaid  tbereupun,  at  the  time  of  the  veriGca' 


E: 


»  defendant's   answer  in   ri>fitrirl'vl  to  defences  o.    

[■k  which  he  fnitcbt  have  maiie  in  the  original  action,  It  the 
Rpni  therein  bnd  been  served  iiprm  him,  when  it  was  firat 
■  upon  n  defendant  jointly  iiidcbrixl  with  bim;  objections  to 
liSpnpnt:  and  defences  or  cf.iniicrdaiinB,  which  have  arisen 


■MO.   ProTlaloual    rcmrdleii. 

^thepurjHjse  of  nbtainioK  nri  niiier  of  arreit,  an  injunclion 
k«T«  wHrrnnt  of  attnchincnt,  the  nrtlon  is  renarded  na  being 
IWnpon  th'?  ciintract,  upon  which  the  original  judgment  was 

IMl.  JadKural. 

Jbftf  thp  iinlcment  i«  in  fnv.r  of  the  plaintiff,  it  must  d^ 
Woe  ihp  x,,^  romninine  unoaiii  nmn  the  orittinnl  judKraent; 
I i>  in»i  he  docketed,  and  nn  i>M>ii;tion  mny  be  iaptned  there- 
*.  '«  it  ft  was  a  jndKtnent  for  lln'  mim  so  remaining  unpaid, 
'tw  fom,  ir  any.  Coat*  must  l«>  awarded,  aa  if  the  action 
031 
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was  brought  upon  the  original  contract,  and  the  Bum  so  icmtll}- 
ing  unpaid  had  been  recovered  therein. 

Co.  Proe.,  f  880,  ftm'd. 

i  1942.  Joint  debtors  amr  compound  separatelF*  ■•i^ 
and  effect. 

A  joint  debtor  may  make  a  separate  composition  with  hk 
creditor,  as  prescribed  in  this  section.  Such  a  compositioD  di^ 
charges  the  debtor  malting  it;  and  him  only.  The  creditor  mail 
execute  to  the  compounding  debtor  a  release  of  the  indebtedncsi^ 
or  other  instrument  exonerating  him  therefrom.  A  member  of  i 
partnership  cannot  thus  compound  for  a  partnership  debt,  onqj 
the  partnership  has  been  dissolved  by  mutual  consent  or  otherwlii 
In  tnajt  case  the  instrument  must  release  or  exonerate  him,  froii 
all  liability,  incurred  by  reason  of  his  connection  with  the  partntti 
ship.  An  instrument,  specified  in  thia  section,  does  not  imptil 
the  creditor's  right  of  action  against  any  other  joint  debtor,  or  Ul 
right  to  take  any  proceeding  against  the  latter;  unless  an  intent  l| 
release  or  exonerate  him,  appears  affirmatively  upon  the  fifli 
thereof. 

L.  1838.  ch.  267,  f|  1  and  6  and  part  of  (  2,  am'd;  L.  1845,  ck.  MS  H 
Bdm.  460). 

I    1043.    Sntlafylnff   Indorment. 

An  instrument,  specified  in  the  last  section,  is  deemed  a  sati^! 
faction-piece,  for  the  purpose  of  discharging,  as  prescribed  in  Me^! 
tion  12o0  of  this  act,  the  docket  of  a  judgment,  recovered  upon  aa| 
indebtedness  released  or  discharged  thereby,  as  far  as  the  judgmenC^ 
affects  the  compounding  debtor.  Where  the  docket  of  a  judgmort 
is  discharged  thereupon,  a  special  entry  must  be  made  upon  tte 
docket,  to  the  effect,  that  the  judgment  is  satisfied,  as  to  tltf 
'Tompounding  debtor  on|y. 
Part  of  id.,  f  2.    See  f  1260,  ante. 


I  1944.  Rlirlita  of  tlie  debtors  not  releaaed* 

Where  a  joint  debtor  has  thus  compounded,  a  joint  debtoi* 
who  has  not  compounded,  may  make  any  defence  or  counterdsio^ 
or  have  any  other  relief,  as  against  the  creditor,  to  which  he  wow 
have  been  entitled,  if  the  composition  had  not  been  made.  Be 
may  require  the  compounding  debtor  to  contribute  his  ratable  pro- 
portion of  the  joint  debt,  or  of  the  partnership  debt^,  as  the  caie 
may  be,  as  if  the  latter  had  not  been  discharged. 

Id.,  H  3  and  4. 

I  1&45.   Action  affnlnat   persons   envnsed  In  tmnsperis* 
tlon. 

In  an  action  brought  against  one  or  more  persons,  engaged  tf 
a  joint-stock  association,  partnership,  or  otherwise,  in  the  perioo* 
ical  transportation  of  passengers  or  property,  an  objection  to  sdt 
of  the  proceedings  cannot  be  taken,  by  a  person  properly  mtde  ft 
defendant,  on  the  ground  that  the  plaintiff  had  joined  with  bio, 
as  a  defendant,  a  person  not  jointly  engafred  with  him. in  that  bo*)- 
ness,  or  on  the  ground  that  the  plaintiff  has  failed  so  to  join  witli 
a  person  so  jointly  engaged:  unless  the  persons  so  engaged  ^][* 
at  least  thirty  dnys  before  the  commencement  of  the  action.  Died 
in  the  clerk's  office  of  each  county,  in  which  they  transport  ?••• 
lengert  et  property,  a  statement  showing  the  names  ot  all  of  tbefo. 
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i  itatement  so  filed,  is  condnsiye,  fop  the  purposes  specified  in 
'Ms  section,  as  against  the  persons  filing  it,  until  thirty  days  after 
iimg,  in  like  manner,  a  new  statement,  showing  a  change  of 
Dterest. 

L.  lias,  ek.  3SS  (4  Bdm.  e21),  afli'd. 

,  I  IMS.  Wb«n  -pmrim^ir  Aot  «ii«4  vemAlns  ll»Me« 

Where,  for  any  canse,  one  or  more  partners  have  not  been  iol&ed 
defendants  in  an  action  upon  a  partnership  liability,  and  final 
igment  has  been  taken  against  the  persons  made  defendants 
(rein,  the  plaintiff,  if  the  judgment  remains  unsatisfied,  may 
'  italn  a  separate  action  upon  the  same  demand,  against  each 
ted  partner,  setting  forth  in  the  complaint  the  facts?  soecified 
thb  section,  as  well  as  the  facta  constltntiiif  his  vuuse  of 
upon  the  demand* 

I  Co,  Tne^  f  IM,  mbd.  4,  «m*d. 
I 

1 104T.  Contlananee  of  partnersKf p  fevtslneaa  Avvlaiv 
fe^oa  for   meeovntlMffy   ete. 

In  an  action  brought  to  dissolve  a  partnership,  or  for  an  account- 
w  between  partners,  or  affecting  the  continued  prosecution  of 
we  business,  the  court  may,  in  its  discretion,  by  order,  authorise 
w  partnership  business  to  be  continued,  during  the  pendency  of 
fw  action  by  one  or  more  of  the  partners,  upon  their  executing 
H  filing  with  the  clerk  an  undertaking,  in  such  a  sum  and  with 
|M  sureties  a«  the  order  prescribes,  to  the  effect  that  they  will 
QT  ail  orders  of  the  court,  in  the  action,  and  perform  all  things 
[Wieh  the  judgment  therein  requires  them  to  perform.  The  court 
W  impose  such  other  conditions  as  it  deems  proper,  and  it  may 
■[ite  discretion  at  any  time  thereafter  require  a  new  undertaking 

^.Kiven.  The  court  may  also  ascertain  the  value  of  the  part- 
JfTship  property,  and  of  the  interest  of  the  respective  partners 
y  >  reference  or  otherwise,  and  may  direct  an  accounting 
i*nv.^n  any  of  the  partners;  and  the  judgment  may  make  such 
Jjjwion  for  the  payment  to  the  retiring  partners,  for  their 
gPMt,  and  with  respect  to  the  rights  of  creditors,  the  title  to  the 
JSfcership  property,  and  otherwise,  as  Justice  requires,  with  or 
JRHiout  the  appointment  of  a  receiver,  or  a  tale  of  the  partaer- 
«P  property. 
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CHAPTER  XVI. 

Actions  in  Behalf  of  the  People  and  Special  Proceed- 
ings Instituted  in  Their  Behalf  by  State  Wnt. 

TITLI    L— JLcUoms  im  Behalf  of  th«  Peopla. 

TITUI  II.-8peelal  ProoMdlnf  i  lutitvtod  hj  St«U  If  fit. 

TITLE  L 

Actions  in  behalf  of  the  people. 

Article  1.  Action  against  the  uenrper  of  an  office  or  fxmnchlae. 
2.  Action  to  yacate  lettera-patent. 
8.  Action   for   a    ilne.    penalty   or    forfeiture,   or   upon    a     ftwfMlaC 

recognizance. 
4.  Certain   actions,   founded   npon  the  spoliation,   or  other   mimpptoi 

prlatlOD  of  public  property. 
6.  Action  to  recorer  property   eecheated,  or  forfeited  for  treaaou. 
6.  MiBceQaneous  proYUions  relating  to  actions,  etc.,  In  behalf  of  tfet 

people. 

ARTICLE)  FIRST. 

Aetion  against  the  vsurper  of  an  office  orfraneMse, 

Sec.  IMS.  Attorney-general  may  maintain  action. 

1940.  Proceedings  when  complaint  names  rightfol  Incumbent. 

1050.  Action  triable  by  jury. 

19B1.  Assumption  of  office  by  person  entitled.  i 

1962.  Proceedings  to  obtain  books  and  paxters. 

106S.  Damages;  how  recovered. 

lOM.  One  action  against  seTeral  persons. 

1965.  When  injunction  may  be  granted. 

1960.  Final  Judgment  iif  action  for  usurping  office,  etc. 

I  1048.  Attorner-ffeneral  may  mAlKtala  action. 

The  attorney-general  may  maintain  an  action,  upon  his  owa 
information,  or  upon  the  complaint  of  a  private  person,  in  either 
of  the  following  cases: 

1.  Against  a  person  who  nsnrps,  intmdes  into,  or  unlawfnllX 
holds  or  exercises  within  the  State,  a  franchise  or  a  pablic  ofBoe, 
civil  or  military,  or  an  office  in  a  domestic  corporation. 

2.  Against  a  public  officer,  civil  or  military,  who  has  done  or 
suffered  an  act,  which  by  law  works  a  forfeiture  of  his  office. 

3.  Against  one  or  more  persons  who  act  as  a  corporstloiu 
within  the  State,  without  being  duly  incorporated;  or  ezerdiet 
within  the  State,  any  corporate  rights,  privileges  or  franchisee, 
not  granted  to  them  by  the  law  of  the  State. 

4.  [Added,  1896.]  Against  a  foreign  corporation  which  exe^ 
dses  within  the  stnto  any  corporate  rights,  privileges  or  frtii- 
chiscB,  not  granted  to  it  by  the  law  of  this  state;  or  which  whhlo 
the  state,  nas  violated  any  provision  of  law,  or,  contrary  to 
law,  has  done  or  omitted  any  act,  or  has  exercised  a  privfleis* 
or  franchise,  not  conferred  upon  it  by  the  In w  of  this  state,  where, 
in  a  similar  case,  n  domestic  corporation  would,  in  accordaoee 
with  section  peventoon  hundred  and  ninety-eight  of  this  act  b# 
liable  to  an  action  to  vncnte  its  charter  and  to  annul  its  existence; 
«i»  whl«*h  exercises  within  the  state  any  corporate  rights,  prlfl- 
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igea  or  franchiaeB  in  a  manner  contrary  to  the  public  policy 
(  tlie  state. 

Q>.  Pioe..  i  432:  2   U.   B.  581,   |  28  (2  Bdm.   008);   h.   1888,   ch.   882.    In 
feet  Mmj  28,  1888. 


In  an  action,  brought  as  prescribed  in  the  last  section,  for 
— ^ingf  intruding  into,  unlawfully  holding,  or  ezerciBing  an 
,  the  attorney-general,  besides  stating  tne  cause  of  action 
the  complaint,  may.  in  his  discretion,  set  forth  therein  the 
e  of  the  person  rigntfully  entitled  to  the  office,  and  the  facte 
ring  hia  right  thereto;  and  thereupon,  and  upon  proof,  l^ 
jUarit,  that  the  defendant,  by  means  of  his  usurpation  or 
l^nsion,  has  received  any  fees  or  emoluments  belonging  to  the 
^  an  order  to  arrest  the  defendant  may  be  granted  by  the 
.  or  a  judge.  The  proTisions  of  title  first  of  chapter  seventh 
this  act  apply  to  such  an  order,  and  the  proceedings  thereupon 
^  sabaequent  thereto,  except  where  special  provision  is  other- 
made  in  this  title.  For  that  purpose,  the  order  is  deemed 
Ikive  been  made  as  prescribed  in  section  549  of  this  act.  Judg- 
t  may  be  rendered  upon  the  right  of  the  defendant,  and  of 
party  ao  alleged  to  be  entitled;  or  only  upon  the  right  of  the 
ant,  as  justice  requires. 
■fk.  Pioe.,  H  436  and  486;  2  R.  S.  682,  U  80  and  81  (2  Edm.  608).  am*d 

J  1860.  Aetlon  trlAbie  by  Snry. 

An  action  brought  as  prescribed  in  this  article  is  triable,  of 
Pttse  and  of  right,  by  a  jury,  in  like  manner  as  if  it  was  an 
Nioa  specified  in  section  968  of  this  act,  and  without  procuring 
fM  mder,  as  prescribed  in  section  970  of  this  act. 


I IINU.  A«a«inptlon  of  olllee  by  person  entitled. 

^Hiere  final  judgment  is  rendered,  upon  the  right  and  in  favor 

tlie  i)erson  so  alleged  to  be  entitled,  he  may,  after  taking  the 

of  ofiice,  and  giving  an  official  bond,  as  prescribed  by  law, 

npon  himself  the  execution  of  the  office.     He  must,  imme- 

tely  thereafter,  demand  of  the  defendant  in  the  action,  de- 

!ry  of  an  the  books  and  papers  in  the  custody,  or  under  the 

itrol,  of  the  defendant,  belonging  to  the  office  from  which  the 

idant  hffs  been  so  excluded . 

Co.  Proe.,  S  487;  2  B.  8.  682,  §  32  (2  Edm.  603). 

I  I IBCSS*  Pvoeeedlava  to  obtain  boolca  a.nd  pnpera. 

I  It  the  defendant  ref uaea  or  neglects  to  deliver  any  of  the  l>ooks 
^  papera,  demanded  as  prescribed  in  the  last  section,  ho  is 
Mlty  of  a  misdemeanor;  and  the  same  proceedings  must  be  taken 
|»  compel  the  delivery  thereof  as  are  now  or  shall  hereafter  be 
It^scrlbed  by  law,  where  a  person  who  has  held  an  office  refuses 
*f  neglects  to  deliver  the  official  books  or  papers  to  his  successor. 
H,  I  488.  and  2  R.  8.  682,  |  88.    See  f  1323.  ante. 

I  IINHI.  [Am'dt  1884.]    DamAvesf  how  reeoT-ered. 

Where  final  judgment  has  been  rendered,  upon  the  right  and 
h  favor  of  the  person  so  alleged  to  be  entitled,  he  may  recover, 
«r  action,  against  the  defendant,   the  damages   which  he  hae 
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sustained  in  oonsequence  of  the  defiendanfs  OBorpation,  intmikB 
into,  unlawful  holding,  or  ezerclBe  of  the  office. 
Go.  Pioc..  §  480;  also,  2  B.  8.  682,  ff  84-38. 

§  1964.  One  action  aoTAinst  ae-reral  persona. 

Where  two  or  more  persons  claim  to  be  entitled  to  the  samt 
office  or  franchise,  the  attorney-general  may  bring  the  action 
against  all,  to  determine  their  respective  rights  thereto. 

Id..  I  440;  2  B.  S.  582,  8  46. 

1  1055.   [Am>d,   1806.]    When  tnjvnotion  may  be  ffrnnteA;! 

In  an  action,  brought  as  prescribed  in  subdivision  third  or  foorti 
of  section  nineteen  hundred  and  forty-eight  of  this  act,  the  fixii| 
judgment,  in  fnvor  of  the  plaintiff,  must  perpetually  restrtip 
the  defendant  or  defendants  from  the  commission  or  continuana^ 
of  the  act  or  acts  complained  of.  A  temporary  injunction 
reptrain  the  commission  or  continuance  thereof  may  be  grant 
upon  proof,  by  affidavit,  that  the  defendant  or  defendants  hai 
violated  any  of  the  provisions  of  either  of  the  said  subdlvisir' 
third  or  fourth  of  section  nineteen  hundred  and  forty-eight 
this  act.  The  provisions  of  title  second  of  chapter  seventh 
this  act  apply  to  such  a  temporary  injunction,  and  the  proceed!] 
thereupon,  except  where  i^rovision  is  otherwise  made  in  this  tidcjj 
For  that  purpose,  the  injunction  order  is  deemed  to  have  hea 

f ranted  as  prescribed  in  section  six  hundred  and  three  of  this  ac£ 
n  the  trial  of  an  action  brought  as  prescribed  in  subdivislool 
third  or  fourth  of  section  nineteen  hundred  and  forty-eight  oi 
this  act,  a  party  or  a  witness  is  not  excused  from  answering  f^ 
question  on  the  ground  that  such  answer  will  tend  to  incriuijialli 
him;  but  such  answer  cannot  be  used  as  evidence  a5:aiiist  till 
person  so  answering,  in  a  criminal  action  or  criminal  prooeediflH 

2  R.  S.  462.  I  31  and  pnrt  of  f  32  (2  Bdm.  482);  L.  1806,  cb.  968.  In  ilNll 
May  28,  1896.  See  S  1^8,  sabd.  3,  ante. 

I  1060.  Pinal  Jndvinent  In  action  for  nanrpln^r  oflloe,  etft»l 

In  any  otlier  action,  brought  as  prescribed  in  this  article,  wbeitj 
a  defendant  is  adjudged  to  be  guilty  of  usurping  or  intradiac 
into,  or  unlawfully  holding  or  exercising  an  office,  franchise  ot 
privilege,  final  judgment  must  be  rendered,  ousting  and  ezchidinl^ 
nim  therefrom,  and  in  favor  of  the  people  or  the  relator,  as  tht^ 
case  requires,  for  the  costs  of  the  action.  As  a  part  of  the  fiitfli 
judgment,  the  court  may,  in  its  discretion,  also  award,  that  tfcti 
defendant,  or.  where  there  are  two  or  more  defendants,  that  one 
or  more  of  them  pny  to  the  people  a  fine,  not  exceeding  two 
thoTisnnd  dollars.  The  judgment  for  the  fine  may  be  docketed, 
and  execution  may  be  issued  theronpon.  In  favor  of  the  peopkl 
PS  if  it  had  been  rendered  in  an  action  to  recover  the  fine.  The 
fine,  when  rollected,  must  be  paid  into  the  treasury  of  the  State. 

Co.  Proc,  S  441;  nlso.  2  R.  S.  585.  S  48  (2  Rdni.  »•■ 

520 
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ABTICLB  8BOOHO. 

Action  to  vacate  letten-paienL 

Bee.  1967.  When   attorney-general   may  maintain  action. 
1808.  Action   triable  by  Jury. 
19M.  Copy  of  Judgment-roll  to  be  filed,    etc. 
IMO.  Tranacript  to  be  sent  to  county  clerk,   etc. 

I  18S7.  'Wlten  Attorney-ffenero.!  nkmr  maiataia  aetioa. 

The  attorney-general  may  maintain  an  action  to  Tacatc  or 
Umal  letters-patent,  granted  by  the  people  of  the  State,  in  either 
M  the  following  cases: 

th  Where  they   were  obtained  by  means  of  a  fraudulent  sog- 
intion,  or  concealment  of  a  material  fact,  made  by,  or  with  the 
lnowledge  or  consent  of,  the  person  to  whom  they  were  issued. 
2.  Where  they  were  issued  in  ignorance  of  a  material  fact,  or 

ogh  mistake. 
2.  Where  the   patentee,   or   those   claiming   under   him,    have 
or  omitted  an  act,  in  violation  of  the  terms  and  conditions 
which  the   letters-patent  were  granted,   or   have,    by  any 
r  means,  forfeited  the  interest  acquired  under  the  same. 
Whenever  the  attorney-general  has  good  reasor  to  believo  that 
act  or  omission,  specified  in  this  section,  can  be  proved,  and 
the  person   to  be  made  defendant  has   no   sufficient  legal 
ce,  he  must  commence  such  an  action, 
(k.  Pne..  i  43S. 

I  1068.  Aetioa   triable  by   Jury. 

Aa  action,  brought  as  prescribed  in  this  article,  is  triable,  of 
Bne  and  of  right,  by  a  jury,  as  if  It  was  an  action  specified 
section  968  of  this  act,  and  without  procuring  an  order,  as 
:ribed  in  section  970  of  this  act. 
8c«  I  igso.  ante. 

■  1 1999.  Copy  of  Jad«Baeat*roll  to  bo  lllod,  eto. 

[Where  final  judgment,  vacating  or  annulling  letters-patent.  Is 
Mered  in  an  action,  brought  as  prescribed  in  the  last  section, 
Je  attorney-general  must  cause  a  copy  of  the  judgment-roll  to 
»  forthwith  filed  in  the  office  of  the  secretary  of  State;  who 
jMt  make  an  entry  in  the  records  of  the  commissioners  of  the 
■nd  office  stating  the  substance  and  effect  of  the  judgment, 
«Bd  the  time  when  the  judgment-roll  was  filed.  The  real  prop- 
Jy,  granted  by  those  letters-patent,  may  thereafter  be  disposed 
Jfsy  the  commissioners  of  the  land  office,  as  If  the  letters-patent 
■id  not  been  issued. 

Oo.  Prac..  i  446,  and  part  of  I  445,  am*d  and  coneolldflted;  2  R.  8.  690,  ff  14 
«  »  (2  Bdm.  eOl). 

1 1999.  Tranaerflpt  to  be  sent  to  eonaty  cleric,  eto. 

Immediately  after  maklncr  the  entry  prescribed  In  the  last 
*|rtlon,  the  secretary  of  State  must  transmit  a  certified  tran- 
script thereof  to  the  clerk,  or  the  register,  as  the  case  requires, 
•T  etch  county.  In  which  the  real  property  affected  by  the  Indr- 
■Jfjot  m  situated.  The  clerk  or  register  must  file  It:  snd.  If  the 
j^^Tg-ofltent  are  recorded  In  his  office,  he  roust  note  the  con- 
*«nti  of  the  transcript  in  the  margin  of  the  record. 

^  iM.  cb.  no,  f  1  (4  Edm.  438). 


§g  1961-^  ACTIONS  IN  BEHALF  c.  16, 1. 1,  a.  3 

ARTICLE  THIRD. 

Aetionfor  a  fine,  penalty^  or  forfeiture,  or  upon  a  forfeited  reoog- 

nizanoe 

See.  1961.  When  action  emnntt  be  malDtalned. 

1962.  Action  for  forfeiture*  etc. 

1963.  Money  recoTered;  bow  diipoeed  of. 

1964.  Oerteln  proceeding!  in   tbe  action  regnleted. 
1966.  Recognlience;  how  fSorfelted. 

1966.  Action  on  reoognlBance. 

1967.  Money  recelred  by  district-attorney;  how  dlapoeed  of. 

1968.  District-attorney  to  render  acconnt. 

S  1061.  [Am'dy  188S.]    'Wbea  action  eannot  be  ■aaintalAed. 

Whenever,  by  the  decuiion  of  the  appellate  dirision  of  the 
supreme  court,  a  construction  is  given  to  a  statute,  an  act  done, 
in  good  faith,  and  in  conformity  to  that  construction,  after  the 
decision  was  m:ide,  and  before  a  reversal  thereof  by  the  court 
of  appeals,  is  so  far  valid,  that  the  party  doing  it  is  not  liable 
to  cny  penalty  or  forfeiture,  for  an  act  that  was  adjudged  lawfol 
by  tbe  decision  of  the  court  below.  But  this  section  does  not 
control  r  affect  the  decision  of  the  court  of  appeals,  upon  an 
appeal  actually  taken  before  the  reversal. 

2  R.  8.  602.  i  66  (2  Edm.  624),  am'd;  L.  1895.  cb;  946. 

§  1962.  Aetion  for  forfeiture^  etc. 

Where  real  or  personal  property  has  been  forfeited,  or  a  penalty 
incurred,  to  the  people  of  the  State;  or  to  an  officer,  for  their 
-se,  pursuant  tc  a  provision  of  law,  the  attorney-general,  or  the 
district-attorney  of  the  county  in  which  the  action  is  triable, 
must  bring  an  action  to  recover  the  property  or  penalty,  in  a 
court  having  jurisdiction  thereof.  Where  the  supreme  court  and 
a  justice's  court  have  concurrent  jurisdiction  of  tbe  action,  tt 
may  be  brought  in  either,  at  the  election  of  the  attorney-generd 
or  district-cttorney.  A  recovery  in  such  an  action  bars  a  recoT- 
ery.  In  any  other  aetnon,  brought  for  the  same  caose. 

flee  Ge.  Proc.,  |  447;  2  R.  8.  481.  |  3  (2  Edm.  608). 

S  1968.  Money  recovered  |  ho^fv  disposed  of. 

Money  recovered  in  such  an  action,  which  Is  not  otherwise 
specially  granted  or  appropriated  by  law,  must,  when  collected, 
be  paid  into  the  treasury  of  the  State. 

flee.  alao.  id..  R.  8.,  |  8. 

I   1964.  Certain  proceedlnva  In  tbe  aetion  resnlated. 

Sections  1807  and  1898  of  this  net  apply  to  an  action,  brought 
as  prescribed  in  the  last  two  sections, 
flee  If  7  and  16,  R.  8. 

I  196S.  Reeoffnlaanoet  how  forfeited. 

Where  the  condition  of  a  recognizance  is  broken,  an  order  of 
the  court,  directing  the  prosecution  of  the  recognisance,  is  a 
sufficient  forfeiture  thereof. 

Id.,  I  81. 


S  1966.  Aetion  on  reeosnlsanee. 

Where  a  recognisance  to  the  people  is  forfeited,  the  district- 
attorney  of  the  county  in  which  it  was  taken,  most,  unless  the 

B98 


^ 


c.  16, 1 1,  a.  3  OF  THE  PEOPLE.  §§  1967-68 

coart  otherwise  directs,  forthwith  briiig  an  action  to  recover 
the  penalty  thereof.  It  is  not  necessary,  in  such  an  action,  ta 
allege  or  prove  any  damages,  by  reason  of  the  breach  of  the 
condition;  but  where  the  people  are  entitled  to  jadgment  tliereia, 
they  must  have  judgment  absolute,  for  the  penalty  of  the 
recognizance. 
2  R.  S.  481.  §  29,  am*d.    See  |  286.  ante,  and  L.  1878,  ch.  879. 

i   1967.    Money    reeelved    by   diatrlet-attorney)   hoir  dia- 

Msed  of. 

I  Within  thirty  days  after  a  district-attorney  receives  or  collects 
[Honey  upon  a  recognizance,  or  for  a  penalty  or  forfeiture,  belong- 
Ifag  to  the  county,  he  must  pay  it  to  the  county  treasurer  of  his 
cwia^,  deducting  only  his  necessary  disbursements;  except  that, 
where  he  does  not  receive,  as  his  compensation,  a  salary  fixed 
puirsuant  to  law,  the  county  court  may,  by  an  order  entered  in  Its 
aiinntes,  allow  him  to  retam  also  a  sum,  specified  in  the  order,  for 
hk  reasonable  costs  and  expenses,  and  a  reasonable  counsel  fee. 

:'  U..  <  32.  am'd  b7  L.  1862,  ch.  804,  §$  1  and  6  (3  Edm.  886).  and  L.  18T0, 
|Kk.  Tisi,  i  1  (7  Bdm.  777). 

r 

I  1968.  Dlatrlet**ttoney  to  render  neconnt. 

lisch   district-attorney  must  render  to  the  first  term  of  the 

wmty  court  of  his  county,  held  in  each  calendar  year,  a  written 

iiRount,  verified  by  his  affidavit,  of  all  actions  brought  by  him 

psQ  recognizances,  or  for  penalties  or  forfeitures  belonging  to  the 

JMmty,  or  to  the  State;  of  all  his  proceedings  therein;  of  all  judg- 

teits  recovered  by  him  therein;  and  of  all  money,  collected  by 

Fliin  from  any  person,  belonging  to  the  county  or  to  the  State. 

rtliis  section  applies  to  a  district-attorney  who  has  gone  out  of 

'«fiee,  during  the  preceding  calendar  year. 

U..  If  84.  85  and  86,  am'd  and  consolidatad. 
84  B» 


1969  71  ACTIONS  IN  BEHALF  c.  16,  t.  1.  a.  ^ 

ARTICLB  FOURTH. 

Certain  actions,  founded  upon  the  spoliation,  or  other  misappro- 
priation of  piiblte  property, 

dec.  1968.  Action  m  coart  of  the  State  for  pabllc  funds  Ulegmlly  obtalMd. 
cottTerted,  etc. 

1970.  Stay  of  other  domestic  actions;  partiep  thereto  to  be  broagtit  ta. 

1971.  Actions,   etc.,   in  foreign  courts. 

1972.  Money,  damages,  etc.,  rest  in  people,  on  commencement  of  actfcia. 

1973.  Limitation  of  action. 

1974.  Ultimate  disposition  of  proceeds  of  action  In  court  of  tlie   8tst«. 
1976.  Id.;  upon  petition  of  corporation,  etc.,  aggriered. 

1976.  Attorney-general  must  bring  action. 


I  1969.  Action  in  court    of    the    State    for  pnblle 
Illegally  obtained,  convertedy  ete. 

Where  any  money,  funds,  credits,  or  other  property,  held  or; 
owned  by  the  State,  or  held  or  owned,  officially  or  otherwise,  for' 
or  in  behalf  of  a  fi^oyernmental  or  other  public  interest,  by  ft' 
domestic  municipal,  or  other  public  corporation,  or  by  a  board, 
officer,  custodian,  agency,  or  agent  of  the  State,  or  of  a  city, 
county,  town,  village  or  other  division,  subdivision,  department,  or 
portion  of  the  State,  has  heretofore  been,  or  is  hereafter,  without; 
right  obtained,  received,  converted,  or  disposed  of,  an  action  to 
recover  the  same,  or  to  recover  damages,  or  other  compensation^; 
for  80  obtaining,  receiving,  paying,  converting,  or  disposing  of  tbej 
same,  or  both,  may  be  maintained  by  the  people  of  the  State.  ittJ 
any  court  of  the  State  having  jurisdiction  thereof,  although  a  riiM! 
of  action  for  the  same  cause  exists  by  law  in  some  other  publle, 
authority,  and  whether  an  action  therefor,  in  favor  of  the  latter- j 
is  or  is  not  pending,  when  the  action  in  favor  of  the  people  k. 
commenced. 

L.  1875,  ch.  49,  8  1-  See  8S  (^0.  637  and  789,  ante. 

S    1970.    Stay   of  other   domestic  actional   jytrties   tlieret* 
to  be  bronffbt  in* 

Where  an  action  is  commenced  by  the  people,  for  a  cause  speci- 
fied in  the  last  section,  the  court  in  which  it  is  brought  may,  upon 
the  application  of  any  party  thereto,  grant  an  order  staying  pro- 
ceedings in  any  other  action,  brought,  for  the  same  cause,  in  the 
same  or  any  other  court  of  the  State,  by  a  public  authority,  other 
than  the  people;  and,  if  necessary  or  proper,  it  may  vacate  any 
order  or  interlocutory  judgment,  made  or  rendered  in  such  an 
action:  and  it  may,  by  the  same  order,  or  by  a  subsequent  order, 
granted  upon  the  application  of  any  party  to  either  action,  direct 
that  any  party  to  the  action  so  stayed,  be  brought  in,  as  a  party 
to  the  action  commenced  by  the  people. 

Id.,  {  2,  am'd. 

I  1971.  Actions,  etc.,  in  foreign  eonrta. 

The  people  of  the  State  may  commence  and  maintain,  in  their 
own  name,  or  otherwise,  as  is  allowable,  one  or  more  actions, 
suits,  or  other  judicial  proceedings,  in  any  court,  or  before  any 
tribunal  of  the  Ignited  States,  or  of  any  other  State,  or  of  any 
territory  of  the  Fnito<l  States,  or  of  any  foreign  country,  for  any 
cause  speoifiod  in  the  last  section  but  one. 

Part  of  Id..  I  1. 

68^ 
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RcmoesBcitt  of  aetioa. 

'  Upon  the  commencement  by  the  people  of  the  State,  of  any 
letion,  suit,  or  other  judicial  proceeding,  as  prescribed  in  this 
nticle,  the  entire  cause  of  action,  including  the  title  to  the  money, 
tands,  credits,  or  other  property,  with  respect  to  which  the  suit 
|r  action  is  brought,  and  to  the  damages  or  other  compensation. 
lecoTerable  for  the  obtaining,  receipt,  payment,  conversion,  or 
lisposition  thereof,  is  not  preyiously  so  vested,  is  transferred  to. 
pid  becomes  absolutely  vested  in,  the  people  of  the  State. 
L.  187B,  ell.  49,  remainder  of  |  1. 

i  19T8.  l^imltatloa   of  action. 

The  people  of  the  State  will  not  sue  for  a  cause  of  action,  speci- 
"  in  thia  article,  unless  it  accrued  within  ten  years  before  the 
^n  is  commenced. 
■enteDce  of  id.,  f  1,  am  d.    See  §{  862.  398,  899,  401  and  403,  ante. 


19T4.  Vltiaaate    dlBposttion    of    proceeds    of    action    In 
of  tlte  State. 

Mv  court  of  the  State,  in  which  an  action  is  brought  by  the 
>,  as  prescribed  in  this  article,  may,  by  the  final  judgment 
nn,  or  by  a  subsequent  order,  direct  that  any  money,  funds, 
_res,  credits,  or  otner  property,  recovered  by,  or  awarded  to, 
plaintiff  therein,  which,  if  that  action  had  not  been  brought, 
lid  not  have  vested  in  the  people,  be  disposed  of,  as  justice 
isires,  in  such  a  manner  as  to  re-instate  the  lawful  custody 
>f,  or  to  apply  the  same,  or  the  proceeds  thereof,  to  the 
and  purposes  for  which  they  were  authorized  to  be  raised 
procured;  after  paying  into  the  State  treasury,  out  of  the  pro- 
of the  recovery,  all  expenses  incurred  by  the  people  in  the 
m. 

JL    first  part  of  f  S. 

1 1975.  Id.  I  npon  petition  of  corporation,  eto.»  aggrie-red. 

Any  corporation,  board,  officer,  custodian,  agency,  or  agent,  may, 

'  behalf  of  any  city,  county,  town,  village,  or  other  division,  sub- 

ision,  department,  or  portion  of  the  State,  which  was  not  a 

rty  to  an  action,  brought  as  prescribed  in  this  article,  and  which 

ims  to  be  entitled  to  the  custody  or  disposition  of  any  of  the 

iney,  funds,  damages,  credits,  or  other  property,  recovered  by, 

awarded  to  the  plaintiff,  by  the  final  judgment  in  the  action,  or 

•ny  of  the  proceeds  thereof,  and  not  disposed  of  as  prescribed  in 

^tbe  last  section,  present,  at  any  time  after  the  actual  collection 

•«f  the  money,  and  its  payment  into  the  State  treasury,  or  the 

actual  receipt  of  the  property  by  the  people,  to  the  supreme  court, 

t«t  a  special  term  thereof  held  in  the  county  of  Albany,  a  verified 

I  petition,  setting  forth  the  facts,  and  praying  for  the  relief  to  which 

i  M«  or  it  is  entitled.    Notice  of  the  application  and  a  cony  of  the 

petition  must  be  served  upon  the  nttorney-general.       Uoon   the 

Bearing  the  court  may  make  such  a  final  order,  as  justice  renuires. 

for  the  disposition  of  the  money  o"  other  property,  as  prescrioed  in 

i  the  last  section. 

See.  also.  M-.  S  8. 


r 


§1076  ACnONB  IN  BEHAXF  cie^tl,! 


I  19Tlk  Attoniey-vememl  vtmrnt  l^rimm  astioii* 

The  attorney-general  most  commence  an  action,  suit,  or  oth 
judicial  proceeding,  aa  prescribed  in  this  article,  whenever  1 
deems  it  for  the  interests  of  the  people  of  the  State  so  to  d 
or  whenever  he  is  so  directed,  in  writing,  by  the  goyeriK>r. 

L.  1876,  cb.  49,  i  4.    Sm  i  788,  ante. 
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ARTICliES  FIFTH. 


ggl977-a0 


to  recover  pro]^eriy  eacheaUd,  or  forfeited  for  treamm. 


Wn.  Atbamej-geiaenl  to  bring  ejectment  for  real  propertr.  escheated 

or  forfeited. 
W78.  Notice  to  be   pobUahed  before  trial  or  Jndgment. 
SVi.  Wben  nnknown  claimants  may  be  made  defendants. 
L  Effect  of  Jodgment  against  unknown  claimants. 
.  AttarBey-senezal    to    report    reoo7erles    to   commissioners    of    land 
ofllce. 
Action  to  recoTer  personal  property  forfeited  for  treason. 

Attoraey-grenera.1    to    brliMT    ejectment    for    real 
lelaesiteil  or  forfeited* 

lerer  the  attorney-general  has  good  reason  to  belieye,  that 

to.  or  right  of  posseBsion  of,  any  real  property,  has  vested 

fpeople  of  the  State,  by  escheat,  or  by  conviction  or  outlawry 

m,  he  must  commence  an  action  of  ejectment,  to  recover 

)perty. 

8.  282.  I  1   (1   Edm.  264). 

Notice  to  be  pnblliilied  before  trial  or  Jadflrment. 

attorney-general  must  cause  a  notice,  specifying  the  names 

parties,   and  the  object  of  the  action,  and  containing  a 

iescription  of  the  property  affected  thereby,  to  be  published 

newspaper  printed  at  Albany,  in  which  legal  notices  are 

'  to  be  published,  in  a  newspaper  published  in  the  city  of 

'Wk,  and  in  a  newspaper  pubusned  in  each  county  in  which 
rt  of  the  property  is  situated,  at  least  once  in  each  weeic, 
Ive  successive  weeks,  before  an  issue  of  fact,  joined  in  the 
is  brought  to  trial;  or  where  judgment  is  rendered  therein 

or  of  the  plaintiff,  otherwise  than  upon  the  trial  of  an  issue 
before  final  judgment  is  rendered. 

iJi  2  and  8  (1  Bdm.  2S4). 

Wben  niilntovni  elalmant*  may  be  made  defend- 

le  property  is  not  occupied,  and  no  person  is  known  to  the 
^T-general  as  claiming  title  thereto,  the  defendant  or  de- 
lta may  be  designated  as  "  unknown  claimants,*'  without 
her  description.  In  all  other  respects,  section  451  of  this 
^ies  to  an  action,  in  which  the  defendant  or  defendants  are 

ited. 
of  kL,  f  1. 

Bffeet  o£  Judgment  asalnat  aalcnoirn  elaimantii. 

».S  in  an  action  of  ejectment,  to  recover  property  alleged  to 
leated,  brought  as  prescribed  in  the  last  section,  final  judg- 
in  favor  of  the  people  is  rendered  against  unknown  claim- 
tod  the  real  property  recovered  thereby  is  afterwards  sold 
OTeyed.  under  the  direction  of  the  commissioners  of  the  land 
the  juogment  is  conclusive  upon  the  title  of  that  projperty, 
^8t  all  persons,  except  those  who  commence  an  action  of 
lent  for  the  recovery  thereof,  or  of  a  part  thereof,  within 
[Tears  after  the  final  judgment  was  rendered  in  the  action  in 
of  the  people,  and  the  judgment-roll  was  filed  thereupon, 
taction  375  of  this  act  apolies  to  such  an  action. 

14. 


r 


§§  1981-82  ACTIONS  IN  BBHAI.F  c,  16. 1. 1.  ( 

S  1081.  Attoraey-BreneriU  to  jreport  recoveries  to  eoi 
nilanlonera   of  land  office. 

The  attorney-general  mast,  from  time  to  time,  make  a  repoci 
the  commissioners  of  the  land  office,  of  all  the  real  property! 
covered  by  the  people,  in  any  action  brought  parsuant  to  tl 
article. 

1  B.  S.  282,  I  9. 

g  1982.  Action  to  reooTcr  pemonal  prc»p«rtT  £orfefli 
for  treo-aon* 

Where  personal  property  is  forfeited  to  the  people,  npon  a  ofl 
victibn  of  outlawry  for  treason,  the  attorn^-general  mmit  bri^ 
and  may  maintain,  an  action  to  recorer  the  eame,  or  the  tmM 
thereof,  oP  such  othor  action,  founded  upon  the  forfeiture,  j 
might  be  maintainrd  by  a  private  person,  who  bad  acquired  tir~^' 
the  property. 

1  R.  S.  284,  §  2  (1  Edm.  266). 
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ARTICLE  STXTB. 


§§1968-^ 


,  reiaUtng  to  oMmB-^ete.f  in  hduUf  ^tht 


tt- 


Scire  tedaa,  quo  warranto,  ete.,  abolished. 
Actions  to  be  brought  In  the  name  of  the  people. 
Jodsment  for  costa  may  be  taken  against  the  people. 
Bdator;    when   to   be  Joined   as    plaintiff;     compensation  of 

tomej-general. 
Osats;  lio>w  collected  against  corporation  and  uanrpera  of  franchise. 
Joinder  of   causes  of  action  against  same  person. 
Oonsolidatloo  of  actlona  against  seretal  defendants. 
When    people,    municipal   corporation,   etc.,    not    required   to  fiT«i 


Scire   f«el««,  <i«o  ipr»rranto,  etc.»  nbolialieil. 

-.  writ  of  scire  facias,  the  writ  of  quo  warranto,  and  proceed - 
[hj  information  in  tne  nature  of  quo  warranto,  have  beeu 
"led.  The  relief  formerly  obtained  by  means  of  either  of 
writs,  may  be  obtained  by  action,  where  an  appropriate  ac- 
[iherefor  is  prescribed  in  this  act. 

fftsc^  i  428. 


AetloB«  to  be  brontflftt  In  tbe  nsune  of  tbe  people^ 

action,  brought  as  prescribed  in  this  title,  except  an  action 
>TeT  a  penalty  or  forfeiture,  expressly  given  by  law  to  a 
liar  officer,  must  be  brought  in  the  name  of  the  people  of 
lute;  and  the  proceedings  therein  are  the  same,   as  in  an 
fe  by  a  private  person,  except  as  otherwise  specially  prescribed 
title. 

8.  962,  I  13  (2  Bdm.  578).    See  Go.  Proc.,  S  482. 

J«4an>>«nt   for  coats   may   be  takeK   aaralAat   the 
Me. 

judgment  Is  rendered  or  a  final  order  is  made,  against  the 
e,  in  a  civil  action  brought,  or  special  proceeding  instituted, 
^ir  name,  by  a  public  officer,  pursuant  to  a  provision  of  law,  it 

be  to  the  same  effect,  and  In  the  same  form,  as  against  n 

ite  individual,  who  brings  a  like  action,  or  Institutes  a  like 

il  proceeding,   except  as  otherwise  specially   proscribed    bj 

Bat  an  execution  shall  not  be  issued  against  the  people. 

i  18.  am*d;  On.  Prec.,  |  819. 

Relator;  'wben  to  be  Joined  as  plaintiff)  eompen- 
of  attor&er-ff^Aerai. 

Jre  an  action  is  brought  by  the  attorney-general,   as  pre- 
li  in  this  title,  on  the  relation  or  information  of  a  persou. 
n?  an  interest  in  the  question,  the  complaint  must  allege,  and 
title  of  the  action  must  show,  that  the  action  is  brought  upon 
[relation  of  that  person.    In  such  a  case,  the  attornoy-goneral 
■"  as  a  condition  of  bringing  the  action,  require  the  relator  to 
satisfactory  security  to  Indemnify  the   people,  against  the 
tnd  expenses  thereof.      Where  security  is   so  given,   the 
WT-general  is  entitled  to  compensation  for  his  services,  to  be 
tytne  relator,  in  like  manner  as  the  attorney  and  counsel  for 
^ate  person. 

^-  Prac..  I  434.      See  U  1808,  8242. 
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I  1087.  Costal  lio^v  collected,  •gainst  corponLttom  ab| 
aiivrpers  of  frAneltliie. 

Where  final  judgment  in  an  action,  brought  as  prescribed  ii 
this  title,  is  rendered  against  a  corporation,  or  person  claitnim 
to  be  a  corporation,  the  court  may  direct  the  costs  to  be  coUectd 
by  execution  against  any  of  the  persons  claiming  to  be  a  cof 
poration;  or  by  warrant  of  attachment,  or  other  process,  agaiosl 
the  person  of  any  director  or  other  officer  of  the  corporation. 

I  ]L968>  Joinder  of  cAVses  of  Action  »s«inst  same  persoa 

Where  two  or  more  causes  of  action  exist,  in  faTor  of  tbi 
people,  against  the  same  person,  for  money  due  upon,  or  dama^ 
for -the  non-performance  of,  one  or  more  contracts  of  the  sanM 
nature,  the  attorney-general  must  join  all  those  causes  in  oa 
aotion. 

S  1088.  ConnolidAtlon  of  actions  ntfainst  several  defeadi 
ants.  I 

Where  two  or  more  actions  brought  in  behalf  of  the  peopifi 
upon  the  same  mortgage  or  other  contract,  are  pending  againil 
separate  defendants,  claiming  or  defending  under  the  same  titl^ 
the  attorney-general  must,  upon  the  request  of  the  defendants 
cause  them  to  be  consolidated  into  one  action;  and  only  one  M 
of  costs  can  be  taxed  against  the  defendants. 

S  190O.  [Am'd,  18&4.]  When  people,  mnnlcipal  eorpotan 
tion,  etc,  not  reavired  to  arive  secnrity. 

Each  proYlsion  of  this  act,  requiring  a  party  to  gire  secuttyi 
for  the  purpose  of  procuring  an  order  of  arrest,  an  injunetioi 
order,  or  a  warrant  of  attachment,  or  as  a  condition  of  obtainitf 
any  other  relief,  or  taking  any  proceeding;  or  allowing  the  ctmS^ 
or  a  judge,  to  require  such  security  to  be  given,  is  to  be  ene 
Btrued  as  excluding  an  action  brought  by  the  people  of  thp  stattj 
or  by  a  domestic  municipal  corporation;  or  by  a  public  officer,  fl 
behalf  of  the  people,  or  of  such  a  corporation;  except  where  tU 
security,  to  be  given  in  snch  an  action,  ic  specially  regulated  tj 
the  provision  in  question;  but  in  any  action  in  which  a  domeiti 
municipal  corporation,  or  a  public  officer  in  behalf  of  such  co^ 
poration,  shall  be,  by  the  foregoing  provisions  of  this  sectloi^ 
excused  from  giving  security  on  procuring  nn  order  o^  a^^e■^ 
an  order  of  injunction  or  a  worrant  of  attachment,  such  corpoi* 
tion  shall  be  liable  for  all  damages  that  mny  be  so  snstaliM 
by  the  opposite  party  by  reason  of  such  order  of  arrest,  attadf 
ment  or  Injunction  in  the  same  case  and  to  the  same  extent  a( 
sureties  to  an  undertaking  would  have  been,  if  such  an 
taking  had  been  given. 

L.  18M,  eh.  90. 
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'  TITUCII. 
Bpecial  proceedings  instituted  by  State  writ. 

Ittcto  1.  ProrlskKi*  appllcftbltf  to  two  or  more  State  writs. 

Z.  Tbe  writ  of  habeas  oorpus,  to  brine  ap  a  person  to  testify. 

S.  Th»  wilt  of  habeas  corpus,  and  the  writ  of  certiorari,  to  Inqvlss 

Into  the  cause  of  detention. 
4.  The  writ  of  mandamus. 
B.  The  writ  of  prohibition. 
O.  The  writ  of  assessment  of  damans. 
7.  The  writ  of  certiorari,  to  review  the  determination  of  an  Inferloc 

trfbonal. 

I  ARTlCIiS:  FIRST. 

'         Provinon$  applieable  to  tvfo  or  more  State  terita^ 

im.  State  writs  emimerated. 

IHtt.  To  be  onder  seal  of  court. 

he: .  State  writ  at  the  Instance  of  the  people. 

ttM.  Relator,  when  Joined  with  people;  parties,  bow  styled. 

MB.  Parties  majr  appear  bj  attomejr. 

ins.  Allowaoce  to  be  Indorsed  and  sUpied. 

Final  order;  certain  proceedings  same  as  in  actions. 

When  writ  returnable. 

How  serred. 

Habeas  corpus,  how  serred;  fees  and  nndertiAlng,  when  required. 

Fees  to  persons  not  officers. 

MPZ.  Last  two  sections  qualified. 

JOOB.  Mode  of  serving  writ,  when  person  conceals  himself,  etc. 

904.  Person  served  to  obey  habeas  corpus. 

1MB.   Id.;  as  to  certiorari. 

jW6.  Time  of  returning  habeas  corpus. 

ML  Ponlshment  for  llon-pa7meD^  of  costs. 

ItBSl.  Stmte  irrito  eniuntevated. 

writ  of  habeas  corpus  to  bring  up  a  person  to  testify,  or 

^er;  the  writ  of  habeas  corpus,  and  the  writ  of  certiorari, 

[Inqnire  into  the  cause  of  detention;  the  writ  of  mandamus; 

writ  of  prohibition;  the  writ  of  assessment  of  damages,  which 

ibstituted  for  tlie  writ  heretofore  known  as  the  writ  of  ad 

damnum;  and  the  writ  of  certiorari  to  review  the  deter- 

ition  of  an  Inferior  tribunal,  which  may  be  called  the  writ  of 

fw,  shall  hereafter  be  styled,  collectively.  State  writs. 

To  be  imdev  seal  of  eovrt. 

State  writ  must  be  issued  under*  the  seal  of  the  court  by 
it  is  awarded.     Where  it  is  allowed  by  a  judge  out  of 
and  is  returnable  before  a  court  of  record,   it  must  be 
under  the  seal  of  the  court  before  which  it  is  returnable, 
it  is  returnable  before  a  judge  out  of  court,  or  before 
Hbody  or  tribunal,  other  than  a  court  of  record,  it  must  be  issued 
^  ler  the  seal  of  the  supreme  court    Where  the  seal  of  the  su- 
rae  court  is  to  be  used,  as  prescribed  in  this  section,  it  may 
the  seal  of  the  county  wherem  the  writ  is  awarded,  or  whwein 
■  returnable. 
S  K.  8.  674.  S  74  (2  Bdm.  604),  am'd. 

^f  IMS.  State  "writ  at  tlio  fnatance  of  tlie  people. 

^^we  a  State  writ  is  required,  in  an  action  or  specifll  proceed- 
ft^civfl  or  criminal,  to  which  the  people  are .  a  party,  or  In 
PMw  they  are  Interested,  it  may  be  awarded  upon  the  applica- 
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tion  of  the  attoruey-general^  or  of  the  district-attorney  hat 
charge  of  the  action  or  special  proceeding;  and  the  indorseDQ 
of  the  allowance  thereof  must  state,  that  it  was  issued  on  a 
an  application. 

2  B.  S.  574,  f  77. 

1  1904.  Relator,  ^vrhen  Joined  ^rltlft  people |  p*rtt««9  li 
atyled. 

A  State  writ  must  be  issued  in  behalf  of  the  people    of 
State;  but  where  it  is  awarded  upon  the  application  of  a  priT 
person,   it  must  show  that  it  was  issued  tipon  the   relation 
that  person.    The  officer  or  other  person,  against  whom  tbe  ti 
is  issued,  shall  be  styled  the  defendant  therein. 

f  1096.  Parties  may  appear  by  attorneys. 

The  parties  to  a  special  proceeding,  instituted  by  State  y^ 
may  appear  by  attorney,  with  like  effect  as  in  an  action  broqi 
in  the  supreme  court;  but  a  return  to  such  a  writ  must  be  ini{ 
under  the  hand  of  the  defendant,  except  in  a  case  where  it 
otherwise  specially  prescribed  by  law,  or  where  the  conrtj 
judge,  for  good  cause  shown  by  affidavit,  otherwise  dl 
Where  the  attorney-general  or  the  district-attorney  does 
appear  for  the  people,  the  attorney  for  the  relator  la  di 
also  the  attorney  for  the  people. 

i  1996.  Allo-w-anee  to  be  indomed  and  slsned.  : 

The  presiding  judge  of  a  court,  by  which  a  State  wrltj 
awarded,  or  the  judge  who  allows  such  a  writ  out  of  court,  j 
the  case  may  be,  must  sign  an  allowance  thereof  indoni 
thereupon,  stating  the  date  of  the  allowance.  ^ 

2  R.  S.  674»  1  76.  am'd. 

f  1997.  Final  order;  certain  proeeedlnars  same  mm  I 
actions. 

The  final  determination  of  the  rights  of  the  parties  to  a  sjiMi 
prdceeding  instituted  by  State  writ,  is  styled  a  final  order.  Tl 
proTisioDs  of  this  act,  relating  to  amendments,  motions, 
intermediate  orders,  in  an  action,  are  applicable  to  similar 
in  such  a  special  proceeding;  except  where  special  pcoi 
;s  otherwise  made  therein,  or  where  the  proceeoing  is  repi 
to  the  object  of  the  State  writ,  or  the  mode  of  procedure 
under 

I 

I  1998.  Iinkien  Trrlt  returnable. 

Except  where  special  provision  is  otherwise  made  in  this  ad 
a  State  writ  may  be  made  returnable  forthwith,  or  on  a  fntw 
day  certain,  as  the  case  requires. 

3  R.  S.  674.  I  78  (2  Edm.  DOS). 

i   1999.   HoTV   served. 

Except  where  special  provision  is  otherwise  made  in  this  _ 
a   State  writ  must   be  personally  served,   in  like  manner  SJ 
summons.  iRsnod  out  of  the  supreme  court;  and  each  prov*"* 
of  this  act,  relating  to  the  personal  service  of  such  a  sumi 
upon  a  defendant,  applies  to  the  service  of  a  State  writ. 
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writ  ot  babeuB  cTorpvis  cau  t 
Slblp.  n'here  Ibv  priHOJiLT  in 
kabt^.  or  m&rslial,  tbo  scrvi 
pt  BfniuE  Ihc  writ  leDclers 
Iw  for  briDgiDg  up  tli(^  prisoiif 
ifcB^irU         ■       -  - 


^t.1 


per.  it  he  shall  bv  reiiuui 
he  i,y  ihe  wuy,  eilliiT  in  ; 
ltb«  plai^  to  whk'b  bi:  1» 
Ibt  al  least,  twic.'  ilif 
H.  If  he  ia  detniiK''i  for 
(and  diillnrs 


See  iU. 


■rved|  fee*  aHd  uualerla.liJaKt 

lo  »ervw]  only  bj  nii  elector  or 
in  ouBtody  of  a  Klieriff.  ooro<ier, 
.■e  ia  Dot  complete,  aulesa  Xbo 
Xo  the  ollictr,  tbe  lea*  allowed 
r,  and  detlTera  to  liim  aa  Dadep- 
ill  a  mm  apeclfiad  tbercte,  to 
the cbarges o(  carrjiiig  back  tbc 
.  und  that  the  priEOuer  will  not 
.'  10.  remaiaiuK  at,  or  returnlna 
II-  taken.  Th^  sum  ao  apectfiea 
I  rar  wbicb  tbe  priaoner  ia  de- 
lecific  aun>  al  money)  ii  not.  it 


tL  Fera  <o  venDDn  not  nfltBcrii* 
irt  or  «  jndKe,  allowing  a  writ  of  babeaa  corpaa.  directed 
DersoD  oibcr  than  a  alicrifT.  coroner,  constable,  or  maralial. 
.._   .-  his   discretion,   ivquire  the  applicant,  in  order  to 
the  aerrice  thereof  eoiuplelc,  to  pay  tbe  cbancca  of  brlnj- 
ihe  prisoner.     In  that  insp.  the  amount  of  the  ebarm. 
eiceed  tbe  feea  atlowcil  bv  Ian  to  a  sheriff  for  a  similar 
It  be  Bpecifiwi  ill   ihf  certificate  allowing  tbe  writ. 
«  I  SOOT,  adbd.  le.  lilt. 
lal  t*rf>  aectlona  unnllBed, 

lait  two  sectioUH  are  ticit  npplicable  to  a  ease,  where  the 


»!lowed  npou  Ibe  a 

a,  laPZ 


1  ot  tbe  attoracy-genera]  c 


M»de  a 


■K  writ,  irbeB  pcraoa  eoBCeals  hlm- 

t  Of  habeas  corpus  or  n(  certiorari,  Isaned  as  preBcril)e(l 
le  lecotid  or  arliclc  ibinl  of  this  title,  may  be  aerved  by 

DC  it  to  tbe  pcrBoii  !■>  "Ijnm  it  ia  directed.     If  he  cannot 

d,  with  due  dillccncr .  It  iriaj  be  served  by  iPaving  it  at 
or  other  pliicf  in  wliii  h  tlir>  prisoner  Is  confined,  with  any 
iffippr.  or  olber  piT^^iiii  nT  uroper  age.   haying  chartfe.  for 

e.  of  Ihe  prisoner,  ,iTid  ]pri  i  ini;  Or  tendering  to  him  the  fees 
(»»  for  briiijrinB  iip  Ihv  [u  i^.)[lor.    If  the  peraon,  upon  whom 

til  i>nghf  to  bo  aervc-d.  k.i ns  himaelf  concealed,  or  retuaea 
o  Ihe  person  fltii'iiipiiii:;  to  Berre  it,  it  may  be  served 

jt   in   a   conapicii'iTiH   |.lace.  on   the  outside,   either  of 

Wltng-honse.  or  nf  llie  pliicf  where  the  priaoner  ia  confined. 
'  ■  aervipe  is  onm]iletp,  without  tendering  the  fees 
irin^iug  np  tlio   prisoner. 


f  habeas  o<»rpiiB. 

niarahal.  npon  whom  complete 
Is  mflde.  na  prescribed  In  tbia 
D  to  the  writ,  acoordinir  to  the 
>cted  to  him  or  not.     Any  other 


r 
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person,  upon  whom  each  a  writ  is  served,  haring  the 
of  the  individual  for  whose  benefit  it  was  issued,  mast  obey 
execute  it,  according  to  the  command  thereof,  without  reqi 
any  bond,  or  the  payment  of  any  charges,  except  such  as 
specified  in  the  certificai;e  allowing  the  writ. 

8  B.  8.  S74.   fi  82. 

I  aOOS.  Id.  I  am  to  eertlorarl. 

A  person,  upon  whom  a  writ  of  certiorari.  Issued  as  pi 
in  this  title,  is  served,  must,  in  like  manner,  upon  payment 
tender  of  the  fees  allowed  by  law  for  making  a  return 
writ,  and  for  copying  the  warrant,  or  other  proc*>s8  or  pr< 
to  be  annexed  thereto,  obey  and  return  the  writ,  accordu 
the  exigency  thereof. 

Id.,  §  88. 

I  2000.  Time  of  returning  habeas  corpus. 

Where  a  writ  of  habeas  corpus  is  returnable  on  a  day  cei 
the  return  must  be  made  at  the  time  and  place  specified 
Where  such  a  writ  is  returnable  forthwith,  at  a  place 
twenty  miles  of  the  place  of  service,  the  return  must  be 
and  the  prisoner  must  be  produced,   within  twenty-four 
after   service;   and   the   like  time   must  be   allowed,    for 
additional  twenty  miles. 

Id.,  S  86. 

I  9007.  Puniahmeiitt  for  non-payineiK  of  oosts. 

For  non-payment,   upon  demand,  of  the  costs  awarded 
final   order,  made   in   a  special  proceeding  instituted    by 
writ,  except  where  a  peremptory  writ  of  mandamus  is  awai 
after  the  issuing  of  an  alternative  mandamus,  the  person  reqi 
to  pay  the  same  may  be  punished  for  a  contempt  of  the 
awarding  them,  or  of  which  the  judge  awarding  them  is  a  rai 
ber,  as  if  the  fin^l  order  was  a  final  judgment  of  the  eourt. 
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ARTICLES  SBOOim. 

The  writ  of  habeas  carpus,  to  bring  up  a  person  to  testify, 

I.  20O8.  Hftbeas  corpus  to  testify;  wtaeo  allowed  by  coart  or  judge. 
auo».  Id.;  when  allowed  by  Judge. 
aoiO.  Id.;   In   suit  before  Justice  of  the  peace,  etc. 
aoil.  The  last  three  sections  qualified. 
2D12.  Application;  how  made. 
21)13.  Certain    prisoners  to  be  remanded. 
WIA.  Othcer  to  obey   and  return   writ. 

2008.  Iia1>«aa  corpus  to  testify  |  ^vrlien  alloired  by  conrt 
JHdve. 

court  of  record,  other  than  a  jnstices'  court  of  a  city,  or  a 

,e  of  snch  a  court,  or  a  justice  of  the  supreme  court,  has 

er,  upon   the  application  of  a  party  to  an  action  or  special 

ing,  civil  or  criminal,  pending  therein,  to  issue  a  writ  of 

corpus,  for  the  purpose  of  bringing  before  the  court,  a 

ner,  detained  in  a  jail  or  prison  within  the  State,  to  testify 

witness  in  the  action  or  special  proceeding,  in  behalf  of  the 

icant. 

1.  S.  669,    I  1  (2  Edm.  680),  am'd.      See  §  2011,  post. 

laioe.  [Asn'd,  1895.]     Id.)  when  allowed  by  Jndve. 

[hth  a  \irrit  may  also  be  issued  by  a  justice  of  the  supreme 

upon   the  application  of  a  party  to  a  special  proceeding, 

or  criminal,  pending  before  any  officer  or  body,  authorized 

fnamine  a  witness  therein.    In  a  case  specified  in  this  section, 

writ  may  also  be  issued  by  a  county  judge  or  a  special  county 

residing  within  the  county  where  the  officer  resides,   be- 

whom,  or  tLe  court  or  other  body  sits,  in  or  before  which, 

special   proceeding  is  pending. 

L.  f  3;   L.   1806,  ch.  946. 

aoiO.    [Am'd,    1896.]    Id.)    in   suit   before    Juatiee    of   the 
ee,  etc* 

ch  a  writ  may  also  be  issued  by  a  justice  of  the  supreme  court, 
the  application  of  a  party  to  an  action,  pending  before  a 
ce  of  the  peace,  or  in  a  justices'  court  of  a  city,  or  a  district 
of  the  city  of  New-York,  to  bring  before  the  justice  or  court, 
be  examined  as  a  witness,  a  prisoner  confined  in  the  jail  of  the 
tr  where  the^action  is  to  be  tried,  or  an  adjoining  county, 
t  case  specified  in  this  section,  the  writ  may  also  be  issued  by 
county  judge,  or  a  special  county  judge,   residing  within  the 
ty  where  the  justice  resides,  or  the  court  is  located,  or  the 
prisoner  is  confined,  as  the  case  may  be. 

U..  I  4.  am'd;  L.  1886.  cb.  946. 

I  2011.   [Am'd,  1896.1    The  last  three  aectiona  analilled. 

A  writ  shall  not  be  issued,  by  virtue  of  either  of  the  last  three 
Kctions,  to  bring  up  a  prisoner  sentenced  to  death.  Nor  shall  it 
fce  issued  to  bring  up  a  prisoner  confined  under  any  other  sentence 
tor  a  felony:  except  where  the  application  is  made  in  behalf  of  the 
people  to  bring  him  up  as  a  witness  on  the  trial  of  an  indictment, 
ind  then  only  by  and  in  the  discretion  of  a  justice  of  the  supreme 
court    upon   such    notice    to    the  district-attorney  of  the  county 
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wherein  the  prisoner  was  convicted,  and  upon  sach  terms  and 
conditions,  and  under  such  regulations,  as  the  judge  prescribes. 

8ttbaUtUt«(l  for  3  B.  S.  5S0,  part  of  1 1 ;  L.  1896.  ob.  Mfi. 

§  aol2.   Application  I  bow  nuide. 

An  application  for  a  writ,  made  as  prescribed  in  either  of  the 
foregoing  sections  of  this  article,  must  be  verified  by  affidavit,! 
and  must  state: 

1.  The  title  and  nature  of  the  action  or  special  proceeding,  m 
regard  to  which  the  testimony  of  the  prisoner  is  desired;  and  the 
court,  or  body  in  or  before  which,  or  tlie  officer  before  whom,  it  ii 
pending. 

2.  That  the  testimony  of  the  prisoner  is  material  and  neoc»': 
sary  to  the  applicant,  on  tlie  trial  of  the  action,  or  the  hearing  of 
the  special  proceeding,  as  he  is  advised  by  counsel  and  verily 
believes. 

3.  The  place  of  confinement  of  the  prisoner.  i 

4.  Whether  the  prisoner  is  or  is  not  confined  under  a  sentenci^ 
for  a  felony.  } 

But  where  the  attorney-general  or  district-attorney  makes  thej 
application,  he  need  not  swear  to  the  advice  of  counsel.  i 

Id..  1 2. 

f  2013.  Certain  prisoners  to  be  remanded. 

The  return  to  a  writ,  issueti  as  prescribed  in  this  article,  miwt 
state  for  what  cause  the  prisoner  is  held;  and  if  it  appears  there- ^ 
from,  that  he  is  held  by  virtue  of  a  mandate  in  a  civil  acti<>u  or; 
special  proceeding,  or  by  virtue  of  a  conunitmeut  upon  a  criminal' 
charge,  ho  mu«t,  after  having  testified,  be  remanded,  and  ag&ia 
committed  to  the  prison,  from  which  he  was  taken. 
SubatituteU  for  id.,  15.  i 

f  2014.  OAccr  to  obey  and  return  ivrlt.  ] 

Any  ofiicer  to  whom  a  writ,  issued  as  prescribed  in  this  article, 
is  delivered,  must  obey  the  same,  according  to  the  exigeucy 
thereof,  and  make  a  return  thereto  accordingly.  If  he  refuses  or, 
neglects  so  to  do,  he  forfeits  to  the  people,  if  the  writ  was  issued 
upon  the  application  of  the  attorney-general  or  a  district-attorney, 
or,  in  any  other  case,  to  the  party  on  whose  application  the  writ 
was  issued,  the  sum  of  five  hundred  dollars.  But  where  the 
prisoner  is  confined  under  a  sentence  to  death,  a  return  to  that 
efTect  is  a  sufficient  obedience  to  the  writ,  withoi^  producing  him. 
id..i».ftm'4.  ^^^ 
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article:  third. 

The  writ  of  habe(u  corpus,  and  the  writ  of  certiorari,  to  inquire 

into  the  cause  of  detention. 

|0e.aoi5.  Who  eotilled  to  proi6out«  tlie  writs.    H«J»eM   oorpnt  may  Issue  on 

I  Sozulaj. 

'    3016.  When  neltber  writ  shall  be  allowed. 

I    »{7.  How  and  to  whom  applScatkm  for  habeas  oorpus  or  certiorari  made. 

a(M8.  AppUcatloB  In  another  counto^;  proof  required. 

2019.  Cnutents  of  petition. 

|0B9.  When  writ  must  be  granted;  penaUy  for  refusing. 

sni.  Vorm  of  writ  of  habeas  corpusL 

sOe.  Form  of  writ  of  certiorari. 

a  When  writ  returnable  before  another  Judge. 
When  writ  snCiolent. 
I0S.  When  writ  to  Issoe  without  application. 
S06.  Return  Its  contents, 
ton.  Habeas  corpus;  body  of  prisoner  to  be  produced,  unless,  eto. 

99.  Proceeding  on  dlf  obedience  of  writ. 

100.  Id . ;  precept  to  bring  up  prisoner. 
SBO.  Id.;  power  of  county  may  be  called. 
9SI.  Proceedings  on  return  of  habeas  corpus. 
W$i.  When  prisoner  to  be  remanded, 
flis.  When  to  be  discharged  In  clrll  cases. 
m.  The-HMtMctioa^MtAed. 
MB.  Proceedings  on  Irregular  oommttment. 
IMS.  Id  ;  when  orlsoner  may  be  committed  to  another  officer. 

Chastodr  of  prlsfiaer  pending  the  proceedings. 

Votlce  to  person  Interested  In  detention . 

Prisoner  may  controvert  return;  proof h  thereupon. 

FrvoeediBgs  upon  sickness,  etc..  of  prisoner. 

When  certiorari  to  Issue  on  application  for  habeas  corpus. 

Proceedings  upon  its  return. 

Id.;  when  discharge  to  be  granted;  when  proceedings  to  cease. 

When  certiorari  does  not  prevent  habeas  oorpus. 

Ball  on  certiorari;  when  and  how  ordered. 

Id.;  by  whom  and  how  taken. 

Dtoebarge  of  prisoner  bailed. 

Ontorsobstltuted  for  writ  of  discharge ;  service  and  elCect  thereof. 

Enforcing  order  for  dlncharge ;  penalty,  etc. 

When  prisoner  discharged  not  to  he  re-imprlsoned ;  when  he  may  be. 

Praalty  for  vloIatlBg  the  last  section. 

Id  ;  for  concealing  prisoner,  etc.,  to  avoid  writ. 

Id.;  f<>r  aiding,  etc. 

Warrant  to  bring  up  prisoner  about  being  removed. 

When  offender  to  be  arrested. 

Szecntion  of  warrant ;  proceedings  to  relieve  prisoner. 

Id.:  proceedings  to  punish  offender.  * 

When  appeal  may  be  taken  In  cases  under  this  article. 

Id.;  by  people. 

Prisoner  who  appeals  may  be  admitted  to  bail. 

U. ;  leceg niaaoc^,  etc. 

Id.;  on  appeal  to  court  of  appeals. 
9W.  Custody  of  prisoner  until  he  gives  bail. 
SN4.  Reeognisanoe  v«iid  for  adjourned  terms. 
fHS.  Penalty  for  refusing  copy  of  process,  etc. 
SS6.  Application  of  this  article  to  other  writs  of  habeas  corpus. 

I  201S.  VTho    entitled    to    prosecute   t1»e    wrlta.      Habe»« 
f<«rp«a  may  Imne  on  Sunday. 

•^A  person  impriBoned  or  restrained  in  his  liberty,  within  the 
wate,  for  any  cause,  or  upon  any  pretence,  is  entitled,  exc<»pt  in 
•Be  of  the  cases  specified  in  the  next  section,  to  a  writ  of  habeas 
torpHB,  or  a  writ  of  certiorari,  as  prcwribed  in  tbJB  article,  for  the 
parposp of  inquiring  into  the  cause  of  the  imprisonment  or  restraint, 
and.  in  a  case  prescribed  by  law,  of  delivering  him  therefrom.  A 
▼nt  of  habeas  corpua  may  be  issued  and  served  under  this  section, 
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on  the  first  day  of  the  week,  commonly  called  Sunday;  but  it  cau- 
not  bo  nmdc  returnable  on  that  day. 

2  R.  S.  063,  8  21  (2  Edin.  &&^/.  am'd. 

i  2016.  "Wlien  neliher  writ  uliall  be  allowed. 

A  person  is  not  entitled  to  either  of  the  writs  specified  in  the 
last  section,  in  either  of  the  following  cases: 

1.  Where  he  has  been  committed,  or  is  detained,  by  Tirtoe  of  a 
mandate,  issued  by  a  court  or  a  judge  of  the  United  States,  in  a 
case  where  such  courts  or  judges  have  exclusive  jurisdiction  under ; 
the  laws  of  the  United  States,  or  have  acquired  exclusive  jurisdie^i 
tion  by  the  commencement  of  legal  proceedings  in  such  a  court.       i 

2.  Where  he  has  been  committed,  or  is  detained,  by  virtue  oCj 
the  final  judgment  or  decree,  of  a  competent  tribunal  of  civil  or* 
criminal  jurisdiction:  or  the  final  order  of  such  a  tribunal,  made  ia 
a  special  proceeding,  instituted  for  any  cause,  except  to  piuiisk 
him  for  a  coutempf^  or  by  virtue  of  an  execution  or  other  procesfc,^ 
issued  upon  such  a  judgment,  decree,  or  final  order.  \ 

Id..  I  22.  am'd. 

§  2017.  [Am'd,  1896.]  How  and  to  vrliom  applieatloB  f«r 
liabeaa  corpus  or  certiorari  made. 

Application  for  the  writ  must  be  made,  by  a  written  petitioa, 
signed,  either  by  the  person  for  whose  relief  it  is  intended,  or  hf 
some  person  in  his  behalf,  to  either  of  the  following  courts  or 
officers: 

1.  The  supreme  court,  at  a  special  term  or  the  apoellate  dirl* 
siofi  thereof,  where  the  prisoner  is  detained  within  the  judidd 
district  within  which  the  term  is  held. 

2.  A  justice  of  the  supreme  court,  in  any  part  of  the  State. 

3.  An  officer  authorized  to  perform  the  duties  of  a  justice  of  tfad 
supreme  court  at  chambers,  oeing  or  residing  within  the  countjl 
where  the  prisoner  is  detained ;  or,  if  there  is  no  such  officer  withli 
that  city  or  county,  capable  of  acting,  or.  if  all  those  who  ai« 
capable  of  acting  and  authorized  to  grant  the  writ,  are  absent,  or 
have  refused  to  grant  it,  then  to  an  officer,  authorized  to  pertorm 
those  duties,  residing  in  an  adjoining  county. 

Id..  I  28.  am*d;  L.  1896,  eta.  946. 


I  2018.  Application  in  another  county  |  proof  retail 

Where  application  for  either  writ  is  made  as  prescribed  in  sub- 
division third  of  the  last  section,  without  the  county  where  the 
prisoner  is  detained,  the  officer  must  require  proof,  by  the  oath 
of  the  person  applying,  or  by  other  sufficient  evidence,  of  the  facta 
which  authorize  him  to  act  as  therein  prescribed:  and  if  a  judge 
in  that  county,  authorized  to  grant  the  writ.  Is  said  to  be  incflparae 
of  acting,  the  cause  of  the  incapacity  must  be  specially  set  fortlu 
If  such  proof  is  not  produced,  the  application  must  be  denied. 

Id.,  i  24.  att*d. 

I  9019.  Contents  of  petition. 

The  petition  must  be  verified  by  the  oath  of  the  petitioner, 
the  effect  that  he  believes  it  to  be  true;  and  must  state,  in  sal 
stance: 

1.  That  the  person  in  whose  behalf  the  writ  is  applied  for, 
imprisoned,  or  restrained  in  his  liberty;  the  place  where,  onU 
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ft  is  unknown,  and  the  officer  or  person  by  whom,  he  is  so  im< 
prisoned  or  restrained,  naming  both  parties,  if  their  names  are 
known,  tand  describing  either  party,  whose  name  is  unknown. 

2.  That  he  has  not  been  committed,  and  is  not  detained  by 
Tirtue  of  any  judgment,  decree,  final  order  or  process,  specified 
in  section  2016  of  this  act. 

3.  The  cause  or  pretence  of  the  imprisonment  or  restraint,  ac- 
icording  to  the  best  knowledge  and  belief  of  the  petitioner. 

f  4.  If  the  imprisonment  or  restraint  is  by  virtue  of  a  mandate,  a 
_»y  thereof  must  be  annexed  to  the  petition ;  nnless  the  petitioner 

^Vers,  either,  that  by  reason  of  the  remoTal  or  concealment  of  the 
soner  before  the  application,  a  demand  of  such  a  copy  could  not 
^  made,  or  that  such  a  demand  was  made,  and  the  legal  fees  for 
le  copy  were  tendered  to  the  officer  or  other  person,  having  the 
rtsoner  in  his  custody,  and  that  the  copy  was  refused. 
6.  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition  must 
ite  in  what  the  alleged  illegality  consists,  (^ee  f  2033.) 
6.  It  most  specify  whether  the  petitioner  applies  for  the  writ  ol 
Lbeaa  corpus,  or  for  the  writ  of  certiorari. 

2  K.  S.  668.  i  2S. 

1 :90S8O.  "Wlften  writ  nnst  be  srastedf  penaltr  fo9  refasliiv* 

1  conrt  or  a  judge,  authorized  to  grant  either  writ,  must  grant 
without  delay,  whenever  a  petition  therefor  is  presented,  as 
ibed  in  the  foregoing  sections  of  this  article  unless  it  ap- 
LFS,  from  the  petition  itself,  or  the  documents  annexed  thereto, 
It  the  petitioner  is  prohibited  by  law  from  prosecuting  the  writ. 
Tor  a  violation  of  this  section,  a  judge,  or,  if  the  application  was 
Flisde  to  a  court,  each  member  of  the  court,  who  assents  to  the 
violation,  forfeits  to  the  prisoner  one  thousand  dollars,  to  be  re- 
»vpred  by  an  action  in  ms  name,  or  in  the  name  of  the  petitioner 
hia  use. 
U.,  H  26  and  81. 
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I  aoai.  [Aas'dy  1885.]     Form  of  writ  of  liabooa  eorpiia. 

The  writ  of  habeas  corpus,  issued  as  prescribed  in  this  article, 
must  be  substantially  in  the  following  form,  the  blanks  being 
properly  filled  no: 

•*  The  People  of  the  State  of  New  York, 

To  the  Sheriff  of,"  etc.  (or  "  to  A.  B.") 
We  command  you,  that  you  nave  the  body  of  C.  D.,  by  yort 
imprisoned  and  detained,  as  it  is  said,  together  with  the  time  and 
tause  of  such  imprisonment  and  detention,  by  whatsoever  name 

the  said   C.  D.  is   called  or  charged,   before  ",    ("  the 

■npreme  court,  at  a  special  term  or  term  of  the  appellate  division 
thereof,  to  be  held  ",  or  "  E.  F.,  justice  of  the  siipreme  court ", 

or  otherwise,  as  the  case  may  be)  "  at on  ^"  [or 

"  hnmediately  after  the  receipt  of  this  writ ",]  "  to  do  and  receive 
what  shall  then  and  there  be  considered,  concerning  the  said  O.  D. 
And  have  you  then  there  this  writ. 

"  Witness, ,  one  of  the  justices  "  (or  "  judges  ")  "  of 

the  said  court ",  (or  "  county  judge  ",  or  otherwise,  as  the  case 

may  he,)   "the  day  of  ,  in  the  year 

eighteen  hundred  and  ". 

M..  i  ST;  L.  1806.  ch.  M6. 
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issue  a  precept  to  the  sheriff,  coroner,  or  other  person,  to  wl 
the   warrant  is   directed,   commanding   hin»   forthwith   to   bfvi 
before  the  court  or  judge  the  person  for  whose  benefit  the  wi 
was  granted,  who  must  thereafter  remain  in  the  custody  of 
officer  or  person  executing  the  precept,  until  discharged, 
or  remanded,  as  the  court  or  judge  directs. 

2  R.  s.  sort,  s  S6. 

I  2030.  Id.)  po^VFer  of  coanty  may  be  ealled. 

The  sheriff,  coroner,  or  other  person,  to  whom  a  trarrant 
attachment  or  precept  is  directed,  as  proscribed  in  either  of  t| 
last  two  sections,  may.  In  the  execution  thereof,  call  to  his 
the  power  of  the  county,  ns  the  sheriff  mny  do,  in  the  execul 
of  a  mandate  issued  from  a  court  of  record. 

Id..  I  87. 

I  2031.  Prooeedlnva  on  return  of  lia1»eaa  eorpa«. 

The  court  or  judpe,   before  which   or  whom   the  prisoner 
brought  by  virtue  of  a  writ  of  habeas  corpns,  issued  as  prescril 
in  this  article,  roust,  immediately  after  the  return  of  the 
examine  into  the  facts  alleged  in  the  return,  and  into  the  cai 
of  the  imprisonment  or  restraint  of  the  prisoner;  and  must 
a  final  order  ^o  discharge  him  therefrom.  If  no  lawful  caTise 
the   imprisonment  or  restraint   or  for   th«  continuance   thei 
is  shown:  whether  the  same  was  upon  a  commitment  for  an  act 
or  supposed  criminal  matter,  or  for  some  othei'  cause. 

Id.,   fit  88  and  80. 

I  2082.  "Wlien  prisoner  to  be  remanded. 

The  court  or  judge  must  forthwith  make  n  final  order  to  remai 
the  prisoner,  if  it  appears  that  he  is  detained  in  cuRtody  for  eitl 
of  the  following  causes,  and  that  the  time  for  which  he 
legally  be  so  detained  has  not  expired: 

1.  By  virtne  of  a  mandate  Issued  by  a  court  or  a  judge 
the  United  States,  in  a  case  where  such  courts  or  judgea  ha! 
exclusive  Jurisdiction. 

2.  By  virtue  of  the  final  judgment  or  decree  of  a  compete 
tribunal,  of  civil  or  criminal  jurisdiction:  or  the  final  order 
such  a  tribunal,  made  in  a  special  proceeding,  instituted  for 
cause,  except  to  punish  him  for  a  contempt;  or  by  virtue  of 
execution  or  other  process,  Issued  upon  such  a  judgment,  d< 
or  final  order. 

3.  For  a  criminal  contempt,  defined  in  section  8  of  this  a< 
and  specially   and   plainly  charged   in   a  commitment,   mnilf* 
a .  court,  officer,   or  body,  having  authority  to  commit  for 
contempt  so  charged. 

Id..  8  40. 

I  2083.  IVben  to  be  dUebarved  In  civil  ca«ea. 

If  it  appears  upon  the  return,  that  the  prisoner  is  in  cnstody, 
by  virtue  of  a  mandate  in  a  civil  cause,  he  can  be  discharged, 
only  in  one  of  the  following,  cases: 

1.  Where  the  jurisdiction  of  the  court  which,  or  of  the  officer 
who,  issued  the  mandate,  has  boon  exceeded,  either  as  to  matter, 
place,  sura,  or  person. 

2.  Where,  a1thoii(;h  the  original  imprisonment  was  lawfnt.  yet 
by  some  act,  omission,  or  event,  wh'ch  has  taken  place  afterward^ 
the  prisoner  has  become  entitlefl  to  be  discharged. 
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A  Where  the  mandate  is  defective  in  a  matter  of  subfetance 

i^uired  by  law,  rendering  it  void. 

'i  Where   the  mandate,  although  in  proper  form,  was  issued 

i  a  case  not  allowed  by  law. 

h.  Where  the  person,  having  the  custody  of  the  prisoner  under 

i  mandate,  is  not  the  person  empowered  by  law  lo  detain  him. 

&  Where  the  mandate  is  not  authorized  by  a  judgment,  decree, 

I  order  of  a  court,  or  by  a  provision  of  law. 

R.  S.  663,   i  41. 

2034.  Tlie  last  section  ^ualUlefl. 

It  a  court  or  judge,  uiion  the  return  of  a  writ  issued  as  pre- 
ed  in  this  article,  shall  not  inquire  into  the  legality  or  justice 
my  mandate,  judgment,  decree,  or  final  order,  specified  in  the 
sectiou  but  one,  except  as  therein  stated. 

i  42. 

iSOSS.  Proceedinva  on  Irregrnlar  oonamltinent. 

it  appears  that  the  prisoner  has  been  legally  committed  for 

dual  offence,  or  if  he  appears  by  the  testimony  ottered  with 

ret  am,   or  upon  the  hearing  thereof,   to  be  guilty  of  such 

i^offence,   although  the  commitment  is  irregular,  the  court  or 

,   before   which   or  whom   he  is   brought,   must  forthwith 

a  final  order,  to  discharge  him  upon  his  giving  bail,  if  the 

is  bailable;  or,  if  it  is  not  bailable,  to  remand  him.    Where 

is  given  pursuant  to  an  order,  made  as  prescribed  in  this 

m,  the  proceedings  are  the  same  as  upon  the  return  to  a 

of  certiorari,  where  it  appears  that  the  prisoner  is  entitled 

'lie  bailed. 

§43. 

2086.  Id. I  vrlien  prisoner  may  be  coma&ltted  to  anotbev 
leer. 

"here  a  prisoner  is  not  entitled  to  his  discharge,  and  is  no(t 
1.  be  must  be  remanded  to  the  custody,  or  placed  under  the 
lint,  from  which  he  was  taken,  unless  the  person,  in  whose 
iy,  or  under  whose  restraint  he  was,  is  not  lawfully  enti- 
thereto;    in    which    case,    the   order    remanding    him    must 

ixnit  him  to  the  custody  of  the  officer  or  person  so  entitled. 

..  i  44. 

2037.  Custody  of  prisoner  pending  the  proceedings. 

^Fending   the   proceedings,   and   before   a   final   order   is   made 

the  return,  the  court  or  judge,  before  which  or  whom  the 

mer  is  brought,  may  either  commit  him  to  the  custody  of  the 

riff  of  the  county  wherein   the  proceedings   are  pending,   or 

him  in  such  care  or  custody,  as  his  age  and  other  circum- 

inces  require. 

M-,  I  46. 

I  S088.  Ifotiee  to  person  Interested  In  detention. 

Where  it  appears,  from  the  return  to  either  writ,  that  the 
gi«oaer  is  in  custody  by  virtue  of  a  mandate,  an  order  for  his 
Jracharge  shall  not  be  made,  nntil  notice  of  the  time  when,  and 
we  place  where,  the  writ  is  returnable,  or  to  which  the  hearing 
gja  been  adjourned,  as  the  case  may  be.  has  been  either  person- 
wly  served,  eight  days  previously,  or  given  in  such  other  manner, 
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and  ft>r  such  previous  length  of  time,  afl  the  court  or  ju<i 
prescribes,  as  follows. 

1.  Where  tlie  mandate  was  issued  or  made  in  a  civil  acttoa 
special  proceeding,  to  the  person  who  has  an  interest  in  contii 
ing  the  imprisonment  or  restraint,  or  his  attorney. 
.  2.  Ia  every  other  case,  to  the  district  attorney  of  the  com^ 
within  which  the  prisoner  was  detained,  at  the  time  when  tii 
writ  was  served.  \ 

For  the  purpose  of  an  appeal,  the  person  to  whom  notice  J 
given  as  prescribed  in  the  first  subdivision  of  this  section,  m 
comes  a  party  to  the  special  proceeding.  ^ 

£  R.  8.  66S,  fit  46  and  47,  am'd  hy  L.  18S7,  cb.  240,  |  2  (4  fidm.  681). 

I   22030.   Prisoner   ma.y    eontrovert  r«f«r»)   proofs   tlM 
npon. 

A   prisoner,   produced   upon   the   return   of   a   writ  of  hal 
corpus   may,    under  oath,   deny   any  material  allegation   of 
return,  or  make  any  allegation  of  fact,  showing  either  that 
imprisonment  or  detention   is   unlawful,   or  that  he  is  entil 
to  his  discharge.     Thereupon  the  court  or  judge  must  pi 
in  a  summary  way,  to  hear  the  evidence,  produced  in  support^ 
or  against  the  imprisonment  or  detention,  and  to  dispoee  of 
prisoner  as  the  justice  of  the  case  requires. 

Id.,  I  48. 

S  2040.  Proceedlnjrs   «pon  siekAess,  etc,  of  prisoner* 

Where  the  return  to  a  wrU  of  habeas  corpus  states  that 
prisoner  is  so  sick  or  Infirm,  that  the  production  of  him  w< 
endanger  his  life  or  health,  and  the  return  is  otherwise  suffidi 
the  court  or  judge,  if  satisfied  of  the  truth  of  that  stA(< 
must  decide  upon  the  return,  and  dispose  of  the  matter,  as  if) 
writ  of  certiorari  had  been  issued. 

Id.,   li  49. 

{  2S041.  1^'lien     certiorari    to    issue    on    application 
hal>eas  corpus. 

Where  an  application  is  made  for  a   writ  of  habeas 
as  prescribed  in  this  article,  and  it  appears  to  the  court  or  Ju< 
upon  the  petition  and  the  documents  annexed  thereto,  that 
cause  or  offence,  for  which  the  party  is  impri«on€»«i  or  detau 
is  not  bailable,  a  writ  of  certiorari  may  be  granted,  instead 
writ  of  habeas  corpus,  as  if  the  application  had  been  made 
the  former  writ. 

Id.,  i  60.  < 

I  2<M2.  Proceedlnfra  upon  Its  retnrnt  i 

Upon  the  return  to  such  a  writ  of  certiorari,  the  court  M 
judge,  before  which  or  whom  it  is  returnable,  must  proceed  H 
upon  a  return  to  a  writ  of  habeas  corpus,  and  must  hear  thi 
proofs  of  the  nartles,  in  support  of  and  against  the  return. 

Id..  9  61. 


i   2043.    Id.  I    -when    dlscbarare   to  be   granted  i  ^rhoa  pv** 
ceedlnvs  to  cease. 

If  it  anpf^ars.  that  the  prisoner  is  unlawfully  Imprisoned  4i 
restrained  in  his  liberty,  the  court  or  judge  must  make  a  fioif 
order,  discharging  him  forthwith.     If  it  appears  that  he  Is  Iftw» 
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impriBCMied  or  detained,  and  is  not  entitled  to  be  bailed, 
le  coort  or  judge  must  make  a   final  order,   diiinilaaing  the 
roce«dings. 
2  S.  8.  Ses,  5  &2,  am'd. 


\§  S844.  W]»«A  eevtiirarmrl  does  not  prevent  knbeas  oorpne. 

KetwithBtanding    a    writ    of    certiorari    has    been    Issued    or 

turned,  as  prescribed  in  this  article,  the  court  or  judge,  before 

kieh  or  whom  It  is  returnable,  may  issue  a  writ  of  habeas 

ms,  which  is,  in  all  respects,  subject  to  the  foregoing  proYi- 

of  this  article,  relating  to  the  latter  writ.    If  the  court  or 

^e  refuses  a  writ  of  certiorari,  or,  upon  the  return  thereof, 

to  discharge  the  prisoner,  the  latter  may  claim,  and  Is 

itied  to,   the  writ  of  habeas   corpus,   as  prescribed  in  this 

tie. 

I  63. 

2046.  BaU  on  certiorari  |  ^vlien  nnd  lioiv  ordered. 

[f,  upon  the  return  to  a  writ  of  certiorari,  issued  as  prescribed 

^this  article,  it  appears,  that  the  person  imprisoned  or  detained 

entitled  to  be  bailed,  the  court  or  judge  must  make  a  final 

fixing  the  sum  In   which  he  is  to  be  admitted  to  bail; 

rying  the  court,  and  the  term  thereof,  at  which  he  is  required 

tppear;   and  directing  his  discharge,   upon   bail  being  given 

llngly,  as  required  by  law.    If  sufficient  bail  is  immediately 

the  court  or  judge  must  take  it;  otherwise,  bail  may  be 

afterwards,  as  prescribed  in  the  next  section. 

I,  i  64.   am'd. 

StOML  [Anft'd,  189S.]    Id.|  by  fTbom  nnd  hoir  tnken. 

^TJpon  the  production  of  the  order,  or,  if  it  was  made  by  a  court, 

'  a  certified  copy  thereof,  to  a  justice  of  the  supreme  court,  or 

the  county  judge  or  special  county  judge  of  the  county,  where 

prisoner  is  detained,  the  judge  must  take  the  recognizance 

the  prisoner,  with  two  sureties,  in  the  sum  so  fixed,  condi- 

led  for  the  appearance  of  the  prisoner,  as  prescribed  in  the 

Each  person,  offering  himself  as  a  surety,  must  show,  by 

oath,  to  the  satisfaction  of  the  judge,  that  he  is  a  house- 

ler  in  the  county,  and  worth  twice  the  sum  in  which  he  is 

lired  to  be  bound,  over  and  above  all  demands  against  him. 

»  not  necessary,  that  the  prisoner  should  appear  in  person 

fore  the  judge,  to  acknowledge  the  recognizance;  but  it  may  be 

wwledged  by  the  prisoner,  and  certified,  In  like  manner  as 

deed  to  be  recorded  in  the  county. 

I..  I  66,  am'd:  I'.  1886,  ch.  946. 

L  I  2D47.  Dlaclinrve  of  prisoner  bailed. 

I  The  judge  mast  immediately  file  the  recognizance  with  the  clerk 
Jf  the  court,  before  which  the  prisoner  is  bound  to  appear.  He 
tost  also  make  a  certificate  upon  the  order,  or  the  certified  copy 
iberoof,  to  the  effect  that  it  has  been  complied  with.  Upon  pro- 
pction  of  the  certificate,  the  prisoner  is  entitled  to  his  dischage 
Rom  imprisonment,  for  any  canse  stated  in  the  return  to  the 
itttiorari. 

U..  S  66. 
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S  2048.  Order  anbatltuted  for  writ  of  dlacliarffoi  serrflei 
»nd  effect  tbereof. 

The  writ  of  discharge  is  abolished.  A  final  order  to  discharge  i 
prisoner,  made  as  prescribed'  in  this  article,  may  be  served  in  iiki 
manner  as  an  injunction  order,  and  when  so  served,  it  may  b( 
enforced  in  the  same  manner  as  a  final  judgment  in  a  civil  actioa 
except  where  special  provision  for  its  enforcement  is  otherwiM 
made  in  this  act.  Where  such  an  order  directs  a  discharge,  upoi 
giving  bail,  the  service  thereof  is  not  complete  until  service  of  thu 
certificate,  or  other  proof  proscribed  by  law,  showing  that  bail  hti 
been  given,  as  required  thereby. 

See  15  610  and  1241,  ante. 

I  2049.  BnforclnflT  order  for  dlsdiarse^  penalty,  ete. 

Obedience  to  a  final  order  to  discharge  a  prisoner,  made  as  pr& 
scribed  in  this  article,  may  be  enforced  by  the  court  which,  or  thi 
judge  who,  made  the  same,  by  attachment,  as  for  a  neglect  ti 
make  a  return  to  a  writ  of  habeas  corpus,  and  with  like  effect 
A  person  guilty  of  such  disobedience  forfeits,  to  the  prisoner  agi 
grieved,  one  thousand  two  hundred  and  fifty  dollars,  in  addition  U 
the  damages  which  the  latter  sustains. 

Section  67,  R.  S.,  am'd.      See  f  2020,  ante,  and  9  2061,  post. 

S  20S0.  \%^lKen  prisoner  dlnelkarfred  not  to  1>e  re-iai« 
prisoned^  when   be  may  be. 

A  prisoner,  who  has  been  discharged  by  a  final  order,  made  apoi 
a  writ  of  habeas  corpus  or  certiorari,  issued  as  orescribed  in  thll 
article,  shall  not  be  again  imprisoned,  restrained,  or  kept  \M 
custody,  for  the  same  cause.  But  it  is  not  deemed  to  be  the  BanM 
cause,  in  either  of  the  following  cases: 

1.  Where  he  has  been  discharged  from  a  commitment  on  t 
criminal  charge;  and  is  afterwards  committed  for  the  saini 
offence,  by  the  lawful  order  or  other  mandate  of  the  coun 
wherein  he  was  bound  by  recognizance  to  appear,  or  in  which  lifl 
has  been  indicted  or  convicted  for  the  same  offence. 

2.  Where  he  has  been  discharged,  in  a  criminal  cause,  for  de* 
feet  of  proof,  or  for  a  material  defect  in  the  commitment;  and  li 
afterwards  arrested  on  sufficient  proof,  and  committed  by  a  lawfal 
mandate  for  the  same  offence. 

3.  Where  he  has  been  discharged,  in  a  civil  action  or  special 
proceeding,  for  an  illegality  in  the  judgment,  final  order,  or  other 
mandate,  as  prescribed  in  this  article;  and  Is  afterwards  im* 
prisone<l  by  virtue  of  a  lawful  judgment,  final  order,  or  oihtv 
mandate,  for  the  same  cause  of  action. 

4.  Where  he  has  been  discharged,  in  a  civil  action  or  special 
proceeding,  from  imprisonment  by  virtue  of  an  order  of  arre»t; 
and  is  afterwards  taken  in  execution,  or  other  final  process,  in  the 
same  action  or  special  proceeding,  or  arrested  in  another  action  or 
special  proceeding,  after  the  first  was  discontinued. 

Id..  9  RO. 

i  2051.  Penalty  for  -violating  tbe  last  aeetlon. 

If  a  court,  or  jndpo,  or  any  other  person,  in  the  execution  of 
a  judgment,  order,  or  oilier  mandate,  or  otherwise,  knowingly 
violates,  caupos  to  be  violated,  or  assists  in  the  violation  of.  the 
last  section,  he.  or  if  the  act  or  omission  was  that  of  a  eourtj  each 
meml)er  of  the  court  assc^nting  thereto,  forfeits,  to  the  prisoner 
aggrieved,  one  thousand  two  hundred  and  fifty  dollars.  He  is  also 
guilty  of  a  misdemeanor;  and,  upon  conviction  thereof,  ihall  be 
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piuiished  by  fine,  not  exceeding  one  thousand  dollars,  or  by  im- 
prisonment, not  exceeding  six  moutiiSy  or  ity  Doth  in  the  discretion 
of  the  court. 
2  B.  S.  003.  f  00  and  part  of  {  64. 

I  S0S2.  Id.  I  for  Goncealinv  prisoner,  ete.y  to  avoid  "wrlt. 

Any  one,  having  In  his  custody,  or  uuuer  his  power,  a  i)erson 
ttitlcd  to  a  writ  of  habeas  corpus  or  u  writ  of  certiorari,  as  pre- 
:ribed   in  this  article,  or  a  person  for  whose  relief  a  writ  of 
ibeas  corpus  or  a  writ  of  certiorari  has  been  duly  issued,  as 
-ibed  in  this  article,  who,  with  intent  to  elude  the  service  of 
le  writ,  or  to  avoid  the  effect  thereof,  transfers  the  prisoner  to 
custody,  or  places  him  under  the  power  or  control,  of  another, 
conceals  him,  or  changes  the  place  of  his  confinement,  is  guilty 
a  misdemeanor;  and,  upon  conviction  thereof,  shall  be  punished 
s:>ecified  in  the  last  section. 
Id..   9f  61 «  62  and  remainder  of  64. 

f  20C3.   Id.;  for  aldlnv,   etc. 

A  ijerfiou  who  knowingly  assists  in  the  violation  of  the  Inst  sec- 
>n,  is  guilty  of  a  misdemeanor;  and,  upon  conviction  tnereof, 
iiU  be  punished  as  specified  in  the  last  section  but  one. 
14..  i  en. 

I  20&tf.   "Warrajit  to  brinv  «p   prtaoaer   about    belsflr  ro* 


Where  it  appears,  by  proof  satisfactory  to  a  court  or  judge, 

ithorized  to  grant  either  writ,  that  a  person  is  held  in  unlawful 

ifinement  or  custody,  and  that  there  is  a  good  reason  to  believe, 

It  he  will  be  carried  out  of  the  State,  or  suffer  irreparable  injury, 

?fore  he  can  be  relieved  by  a  writ  of  habeas  corpus  or  a  writ  of 

tiorari;  the  court  or  judge  must  issue  a  warrant,  reciting  the 

directed  to  a  particular  sheriff,  or  generally  to  any  sheriff  or 

stable,  or  to  a  person  specially  designated  therein;  and  com- 

iBianding  him  to  t&Re,  and  forthwith  to  bring  before  the  court  or 
[JDdge,  the  prisoner,  to  be  dealt  with  according  to  law.    If  the  wnr- 
tnt  18  issued  by  a  court,  it  must  be  under  tne  seal  thereof;  if  by 
judge,  it  must  be  under  his  hand. 

M.,  §  66. 

i  206IS,  WlieA  offender  to  be  arrested. 

Where  the  proof,  specified  in  the  last  section,  is  also  sufficient 
lo  justify  an  arrest  of  the  person  having  the  prisoner  in  his  cus- 
tody, as  for  a  criminal  offence,  committed  in  taking  or  detaining 
Urn,  the  warrant  must  also  contain  a  direction  to  arrest  that  per- 
son, for  the  offence. 

U..  i  66. 

}  20641.  Ezeevtioii  of  warrant  i  proeeedlnva  to  relieve 
prisoner. 

The  officer  or  other  person,  to  whom  the  warrant  is  directed  and 
delivered,  must  execute  it  by  bringing  the  oriFoner  therein  named, 
and  flUo.  if  so  commanded  in  the  warrant,  the  porson  who  detains 
him,  before  the  court  or  judge  issuing  it;  and  thereupon  the  per- 
ion  detaining  the  prisoner  must  malte  a  return,  in  like  manner, 
and  the  like  proceedings  must  be  taken,  as  if  a  writ  of  habeas 
corpus  had  been  issued  in  the  first  instance. 

ZA.,  f  6T. 
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1  2067*  Id. I  proceedings  t«  pmilsli  offender. 

If  the  person,  having  the  prisoner  in  his  custody,  is  broujrfr 
before  the  court  or  judge,  as  for  a  criminal  offence,  he  is  entitiei 
to  be  examined,  and  must  be  committed,  bailed,  or  disch&rsred,  b\ 
the  court  or  judge,  au  ia  any  criminai  cabe  of  the  same  nature. 

2  R.  8.  603,  9  68. 

I  2058.  'When,  appeal  may  "be  taken  In  cases  umd-er  tMM 
article. 

An  apseal  may  be  taken  from  an  order  refusinjir  to  ^raot  i 
writ  of  habeas  corpus,  or  a  writ  of  certiorari,  as  prescribed  h 
this  article,  or  from  a  final  order,  made  upon  the  return  of  such  i 
writ,  to  discharge  or  remand  a  prisoner,  or  to  dismiss  the  proceed 
in^B.  Where  the  final  order  is  made,  to  dischare^e  a  priaonec; 
upon  his  giving  bail,  an  appeal  therefrom  may  be  take^ 
before  bail  is  given;  but  w^here  the  appeal  is  taken  by  tk^ 
people,  the  discharge  of  the  prisoner  upon  bail  shall  not  be  atayd 
thereby.  An  appeal  does  not  lie,  from  an  order  of  the  court  d 
judge,  before  which  or  whom  the  writ  is  made  returnable,  excen 
as  prescribed  in  this  section.  ] 

Substituted  for  Id.,  i  60.  .  4 

I 

i  2068.  Id. I  by  people. 

An  appeal  from  a  iSnal  order,  discharging  a  prisoner  committed 
upon  a  criminal  accusation,  or  from  the  affirmance  of  such  «l 
order,  may  be  taken,  in  the  name  of  the  people,  by  the  attomcy' 
general  or  the  district-attorney. 

Substituted  for  Id.,  {§  70  and  71.    See  S§  1856<1361,  exits;  |  2121.  post. 

§  2060.  Prisoner  ^vho  appeals  may  be  admitted  to  ImUL 

Where  a  prisoner,  who  stands  charged,  upon  a  criminal  aocni 
tion,  with  a  bailable  offence,  has  perfected,  or  intends  to  take, 
appeal  from  a  final  order  dismissing  the  proceedings,  remandii 
him,  or  otherwise  refusing  to  discharge  him,  made  as  prescribe 
in  this  article,  the  court  or  judge,  upon  his  application,  eithei 
before  or  after  the  final  order,  must,  upon  such  notice  to  th# 
district-attorney  as  the  court  or  judge  thinks  proi>er,  make  an 
order,  fixing  tbe  sum  in  which  the  applicant  shall  be  admitted  to 
bail,  pending  the  appeal;  and  thereupon,  when  his  appeal  Is  per* 
fected,  he  must  be  admitted  to  bail  accordingly. 

L.  1873,  ch.  663,  part  of  |  1  (9  Bdm.  704). 

§  2061.  [Am'dy  1806.]    Id.|  reooffnisancCf  etc. 

The  recognizance  for  that  purpose  must  be  conditioned,  that  the 
prisoner  will  appear,  at  a  term  of  the  appellate  division  of  the 
supreme  court  to  be  held  at  a  time  and  place  designated  in  the 
order,  and  abide  by  and  perform  the  j%idKiBent  of*  order  of  the 
appellate  court.  It  must  be  taken  and  approved  by  a  justice  of 
the  supreme  court,  or  by  the  court  or  judge  from  whose  order 
the  appeal  is  taken,  or  by  the  county  judge  of  the  county  in  which 
the  order  was  made.  In  all  other  respects,  the  proceedings  are  the 
same  as  proscribed  in  this  article,  where  it  appears,  upon  the  re- 
turn of  a  writ  of  certiorari,  that  the  prisoner  is  entitled  to  be 
admitted  to  bail. 

Id.,  part  of  S  1;  L.  1895.  cb.  946. 


*  So  fn  the  original. 


r 
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Li^ed  by  fine,  not  exceeding  one  thousand  dollars,  or  by  im- 
ponment,  not  exceeding  six  mouUiB,  or  by  Doth  in  tlie  discretion 
[the  court. 

S.  563.   I  60  and  XMrt  of  {  <UL 


Id.  J  for  concealinv  prisoner,  etc.,  to  avoid  'writ. 

one,   having  in  bis  custody,  or  uuuor  his  power,  a  i>erson 

ted  to  a  writ  of  habeas  corpus  or  u  writ  oi!  certiorari,  as  pre- 

in    this   article,  or  a  person  for   whose  relief  a  writ  of 

corpus  or  a  writ  of  certiorari  has  been  duly  issued,  as 

rbed  in  this  article,  who,  with  intent  to  elude  the  service  of 

writ.  OP  to  avoid  the  effect  thereof,  transfers  the  prisoner  to 

custody,  or  places  him  under  the  power  or  control,  of  another, 

iceals  him,  or  changes  the  place  of  his  confinement,  is  guilty 

nisdemeanor;  and,  upon  conviction  thereof,  shall  be  punished 

rifled  in  the  last  section. 
If  ftl.   62  and  remainder  of  64. 

L    Id.;  for  aiding,  etc 

person  who  knowingly  assists  in  the  violation  of  the  Inst  sec* 
ift  gnilty  of  a  misdemeanor;  and,  upon  conviction  tnereof, 
be  pnnished  as  specified  in  the  last  section  but  one. 

IWArrauftt  to  brinflr  np   prtaoser   About    beiny   ro* 

lere  it  appears,  by  proof  satisfactory  to  a  court  or  judge, 
»rized  to  grant  either  writ,  that  a  person  is  held  in  unlawful 
lement  or  custody,  and  that  there  is  a  good  reason  to  believe, 
he  will  be  carried  out  of  the  State,  or  suffer   irreparable  injury, 
he  can  be  relieved  by  a  writ  of  habeas  corpus  or  a  writ  of 
>rari;  the  court  or  judge  must  issue  a  warrant,  reciting  the 
directed  to  a  particular  sheriff,  or  generally  to  any  sheriff  or 
stable*  or  to  a  person  specially  designated  therein;  and  com- 
ling  him  to  take,  and  forthwith  to  bring  before  the  court  or 
_  ?,  the  prisoner,  to  be  dealt  with  according  to  law.    If  the  war- 
it  is  issued  by  a  court,  it  must  be  under  the  seal  thereof;  if  by 
~  ;e,  it  2nu8t  be  under  his  hand. 

I  66. 

aOBB.  IVlieit  offender  to  be  arreated. 

lere  the  proof,  specified  in  the  last  section,  is  also  sufficient 
justify  an  arrest  of  the  person  having  the  prlRonor  in  his  cus- 
*r,  as  for  a  criminal  offence,  committed  in  taking  or  detaining 

the  warrant  must  also  contain  a  direction  to  arrest  that  per- 

for  the  offence. 

■.  9  66. 
^t  20CM.    Ezeention    of   warrant  |    proeeedlnvs    to   relieve 


The  officer  or  other  person,  to  whom  the  warrant  is  directed  and 
'Wered,  must  execute  it  by  bringing  the  prisoner  therein  named, 
"  nVw>.  if  go  commanded  in  the  warrant,  the  porson  who  detains 
before  the  court  or  judge  issuing  it;  and  thereupon  the  per- 
detaining  the  prisoner  must  make  a  return,  in  like  manner, 
the  Hke  proceedings  must  be  taken,  as  if  a  writ  of  habeas 
had  been  issued  in  the  first  instance. 
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ARTICIiB  FOURTH.  i 

The  writ  of  mandamus. 

3«c.  2067.  Kind*  of  writ;  taow  alternative  writ  granted. 

3068.  When  writ  granted   at  special  term. 

2069.  Id.;  at  term  of  the  appellate  divlaiuii  of  the  anpreine   cocrr 

2070.  When  peremptory  mauuamus  to  issue  io  hrat  instance. 

2071.  Alternative  writ;    how    served. 

2072.  Writ;  how  returnable, 

2073.  Return  or  demurrer  to  first  writ. 

2074.  Return;  how  made. 

2075.  Motion  to  set  aside  writ. 

2076.  Contents  of  alternative  w^rit;  demuri-er  thereto.  , 

2077.  Form  and  contents  of  return.  ^ 

2078.  Further  return   cannot   be   compelled;   demurrer   to    return. 

2079.  Issue  of  fact;   when  It  arises. 

2080.  Application  of  certain  provisions  of  chapter  sixth. 

2081.  Service  of  notice  of  flilng  return  and  demurrer. 

2082.  Subsequent  proceedings  the  same  as  In  an  action. 

2083.  Issue  of  fact;  how  triable. 
2084  Id  '  where  triable. 

2085!  Issue  of  law  upon' general  term  mandamus;  how  and  where  tri; 

2066.  Costs. 

2087.  Appeals.  | 

2088.  When   relator  to  recover   damages. 
2080.  Stay  of  proceedings;   enlargement  of  time. 
2090.  Fine  in  certain  cases. 


I  2067.  Kinds  of  -vrrlt)  bo-w  alternntlTe  'wrtt 

A  writ  of  mandamus  is  either  alternative  or  peremptory, 
alternative  writ  may  be  granted  upon  an  affidavit,  or  other  ivril 
proof,  showing  a  proper  case  therefor;  and  either  with  or  'wit 
previous  notice  of  the  application,  as  the  court  thinks  proper. 

I  2068.  [Am'dy  189S.]    l^lien  writ  granted  at  apeoiaJ 

Excei)t  where  special  provision  therefor  is  otherwise  made 
this  article,  a  writ  of  mandamus  can  be  granted  only  at  a  spe« 
term  of  the  supreme  court,  held  within  the  judicial  district, 
bracing  the  county,  wherein  an  issue  of  fact,  joined  upon 
alternative  writ  of  mandamus,  is  triable,  as  prescribed  in 
article. 

L.  1806,  cb.  946. 

I  2069.   [Ajn'd,   1896.]    Id.|  at   term  off  the   appellate  dl^ 
sion  of  the  ■npreme  oonrt* 

A  writ  of  mandamus  may  be  granted,  at  a  term  of  the  appelli 
division  of  the  supreme  court  only,  directed  generally  to  ai 
judge  holding,  or  to  bold,  a  special  term  of  the  same  court, 
directed  to  one  or  more  judges  of  the  same  court  named  therej 
in  any  case  where  such  a  writ  may  be  issued  out  of  the  suprei 
court,  directed  to  any  other  court,  or  to  a  judge  thereof.  Such 
writ  can  be  granted  only  at  a  term  of  the  appellate  division 
the  judicial  department  embracing  the  county,  wherein  the  a< 
is  triable,  or  the  special  proceeding  is  brought,  in  the  course 
which  the  mattor  sought  to  be  enforced  by  the  man'^nmi 
originiKed.  unless  that  term  is  not  in  sef^s'on:  in  which  casCi  it 
He  granted  at  a  term  of  the  appellate  division  of  an  adjoinii 
judicial  department. 

L.  1878.  ch.  70,  part  of  f  1  (9  Edra.  R76);  li.  1896.  ch.  M6. 

6Rff 
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§§  2062-66 


[AatMy  1886,]     Id.;  on  appeal  to  court  of  appeals* 

?re  a  prisoner,  who  stands  charged  with  an  offence,  si)ecified 
jkfit  section,  has  perfected  an  apiieal,  to  the  court  of  appeals, 
Imal  oruer  of  the  supreme  court,  affirming  an  order  re- 
I  his  discharge,  or  reyersiug  an  order  granting  his  discharge; 
^urt,  from  whose  order  the  appeal  is  taiten,  or  a  judge 
r,  mustv  upon  his  application,  admit  him  to  bail,  as  pre- 
'  in  the  last  section;  except  that  the  recognizance  must  be 
Koned  to  appear,  at  a  term  of  the  appellate  division  of  the 
le  court  from  which  the  appeal  is  taken,  to  abide  by  and 
its  judgrment  or  order,  made  after  the  determination  of 
?al. 

cb.  663,  part  of  S  It  am'd;  L.  1805,  ch.  046. 

Caato«ljr  of  prisoner  nntll  be  iflTes  ball. 

the  sum,  in  which  a  prisoner  shall  be  admitted  to  bail, 
fixed,  as  prescribed  in  either  of  the  last  two  sections,  he 
;main  in  the  custody  of  the  sheriff  of  the  county  in  which 
is,  until  he  is  admitted  to  bail,  as  therein  prescribed;  or, 
loes  not  give  the  requisite  bail,  until  the  time  to  appeal  has 
^  or  the  appeal  is  disposed  of,  and  the  further  direction  of 
made  tnereupon. 
of  same  wctlon,  am'd. 

[Am'd,   1895.]    Reeoffniaance   ^alid   for  adjourned 


no  order  or  other  direction  of  the  court,  relating  to  the 
m  of  the  prisoner,  is  made  at  the  term  specified  in  a 
ince,  given  as  prescribed  in  section  2061  or  section  2062  of 
the  matter  is  deemed  adjourned,  witliout  an  order  to  that 
>  the  next  term  of  the  appellate  division  of  the  supreme 
*  be  held  in  the  same  department;  and  thereafter  to  each 

Ive  term,  until  such  an  order  or  direction  is  made.  The 
is  bound  to  attend  at  each  successive  term  of  the  appel- 

|vioion;  and  the  recogniBance  is  valid  for  his  attendance 
gly,  without  any  notice  or  other  formal  proceedings. 

di.  MS. 

Penalty  for  refnainv  copy  of  process,  etc 

officer  or  other  person,  who  detains  any  one  by  virtue  of  a 

Ite,  or  other  written  authority,   must  upon  reasonable  de- 

and  tender  of  his  fees,  deliver  a  copy  thereof  to  any  person 

Ipplies  therefor,   for  the  purpose  of  procuring   a   writ  of 

corpus  or  a  writ  of  certiorari,  in  behflff  of  the  prisoner.  If 
fwingly  refuses  so  to  do,  he  forfeits  two  hundred  dollars  to 

mer. 

72,  B.  8..  am'd. 

Application     of    tbls    article     to     otber  writs   of 


>t  as  otherwise  expressly  prescribed  by  statute,  the  pro- 
of this  article  apply  to  ana  regulr  te  the  proceedings  upon 
l^common  law  or  statutory  writ  of  habeas  corpus,  as  far  as 
w  applicable;  and  the  authority  of  a  court  or  a  judge,  to 
JTOch  a  writ,  or  to  proceed  thereupon,  by  statute  or  the  oom- 
jjw,  must  be  exercised  in  conformity  to  this  article,  in  any 
wrein  provided  for. 
73  and  76,  B.  8. 
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3  2073.  Return  or  demurrer  to  ^r*«t  'vrrlt. 

Where  the  first  writ  of  mandamus  has  -been   duly   serTed* 
return  must  be  made  to  the  samOi  as  therein  required,  uxUebii 
is  an  alternative  writ,   and  a  demurrer  thereto    is    taken. 
default  of  a  return,  the  person  or  persons,  upon  whom  the 
was  served,  may  be  punished,  upon  the  application  of  the 
or  of  the  relator,  for  a  contempt  of  court. 

2  R.  S.  686,  9  64  (2  Edm.  608),  am'd.    See  f  2076,  post 

I  2074.  [Am*d,   1895.]    Return,  how  made. 

The  return  to  an  alternative  writ  of  mandamus  must  be  anni 
to  a  copy  of  the  writ;  and  nrust  be  filed,  in  the  office  of  the  cj 
where  it  is  returnable,  within  the  time  specified  in  the  ^snrit. 
return  to   a  peremptory   writ  of  mandamus   must    be    likei 
annexed  to  a  copy  thereof;  and  must,  before  the  expiratioB 
the  first  day  of  the  term  at  which  it  is  returnable,    be  eiti 
delivered  in  open  court,  or  filed  in  the  office  of  the  clerk  of 
county  wherein  the  term  is  to  be  held. 

L.  1895.   cb.  946.   See  SS  2072  and  2073,  ante. 

8  2M>7K.  Motion  to  net  Aside  writ. 

An   alternative  writ  of  mandamus  cannot  be  quashed   or 
aside    upon   motion,    for   any   matter   involving   the    merits. 
motion  to  set  aside  such  a  writ,  for  any  other  cause,   or  to 
aside  or  quash  a  peremptory  writ  of  mandamus,  or  to  set 
the  service  of  either  writ,  most  be  made  at  a  ter]n»  \irbereat 
writ  might  have  been  granted. 

I  S070.  Contents   of  alterna.tlve  'wviti  domnrrer   tliei 

The  statement,  contained  in  an  alternative  writ  of  tnandai 
of  the  facts  constituting  the  grievance,  to  redrees  which   it* 
issued;  the  joinder  therein  of  two  or  more  such  grieTances; 
the  command  of  the  writ,  are  subject  to  the  provisions  of  chai 
sixth  of  this  act,  respecting  the  statement,  in  a  complaint,  of 
facts  constituting  a  cause  of  action;  the  joinder  therein  of 
or  more  causes  of  action;  and  the  demand  of  judgment  thereu] 
The  person,  upon  whom  the  writ  is  served.  Instead  of  nuil 
a  return  thereto,  may  file  in  the  office  where  the  writ  is  n 
able,  a  demurrer  to  the  writ:  or  he  may  file  a  demurrer  to 
complete  statement  of  facts  contained  in  the  writ,  as  constil 
a  separate  grievance,  and  make  a  return  to  the  remainder  of 
writ    A  demurrer  may  be  thus  taken,  in  a  case  where  a  defei 
ant  may  demur  to  a  complaint,  or  to  a  cause  of  action  separati 
stated  In  a  complaint,  as  prescribed  in  chapter  sixth  of  this  a< 
and  it  must  be  in  like  form. 

I  2077.  Form  and  content*  of  return. 

The  provisions  of  chapter  sixth  of  this  act,  relating  to  tho  ft 
and  contents  of  an  nnswor.  containing  denials  and  allefratioi 
of  new  matter,  except  those  provisions  which  relate  to 
verifiontion  of  nn  answer,  nnd  to  a  coiinterclnim  contaii 
therein,  apply  to  a  return  to  nn  nlternntfve  writ  of  mandaninid 
showing  cause  against  obeying  the  command  of  the  writ.  F*ai^ 
the  purpose  of  the  appliontion,  each  complete  statement  of  fscta^ 
assigning  a  cause  why  the  command  of  the  writ  onffht  not  tej 
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obeyed,  is  re^anlcd  as  a  aeparate  detencev  ^^^  must  be  sepa- 
eiy  stated,   and   numbered* 
iS  488k  499,  GOO  and  507.  ante. 

^SMTS.   FHirtlt«r  rcrtvr ik  eaamot  be  compelled |  d^Aorrer 

person,  who  has  made  a  return  to  an  alternative  mandamuB^ 

lot  be  compelled  to  make  a  further  return.     The  people,  or 

relator,  may  demur  to  the  return,  or  to  any  complete  atate^ 

It  of  £act£,  therein  separately  assigued  as  a  cause  for  disobey- 

[ihe  command  of  the  writ,  on  the  ground  that  the  same  is 

dent  in  law,  upon  the  face  thereof. 

Issue  of  fact  I  trlien  It  arlseii. 

iflsae  of  fact  arises  upon  a  denial,  contained  in  the  return, 
naterial  allegation  of  the  writ,  or  upon  a  material  allegation 
matter,  contained  in  a  return;  unless  a  demurrer  thereto 
len.  Where  the  people  or  the  relator  demur  to  a  complete 
lent  of  facts,  separately  assigned  as  cause  for  disobeying 
command  of  tne  writ,  an  issue  of  fact  arises,  with  respect 

remainder  of  the  cetttTQ. 
1(964,  ante. 

Jkpplloation    of    eertain    p»ovi«ioiui   of    cKaptet 


pleadings  upon  a  writ  of  mandamus  are  abolished,  and 
^adin^  are  allowed,  except  as  prescribed  in  the  foregoing 
ras  of  this  article.  The  provisions  of  title  second  of  chapter 
of  this  act  apply  to  the  writ  and  the  return;  except  that  it 
jjt  necessary  to  serve  a  copy  of  either,  upo«  the  attorney 
fttie  adverse  party,  or  to  verify  either,  and  that  neither  can 
blended,  without  special  application  to  the  court,  or  strteken 
:»  sham. 

Serrlee  of  notice  of  1111ns  return,  and  demwrer. 

?re  a  return  to  an  alternative  writ  of  mandamus  has  been 
,  the  attorney  for  the  defendant  making  it  must  serve,  upon 
[jittomey  for  the  people  or  the  relator,  a  notice  of  the  filing 
rf.    Where  the  people  or  the  relator  demur  to  the  return, 
a  Dart  thereof,  a  copy  of  the  demurrer  must  be  served  upon 
'attorney  for  the  defendant,  within   twenty  days  after  the 
ee  of  such  a  notice.     Where  the  defendant  demurs  to  the 
or  to  a  part  thereof,  a  copy  of  the  demurrer  must  be  served 
the  attorney  for  the  people  or  the  relator,  within  the  timft 
'ibed  by  law  for  filing  it. 


Snbec^menit  proeeedln^a  the  eame  aa  In  an  actlo^" 

:cfpt  as  otherwise  expressly  prescribed  in  this  act,  the  pro 
infB  after  tssne  is  joined,  upon  tiie  facts  or  upon  the  law,  are. 

[alR  reipectm  the  same  as  In  action:  and  in  each  provision  of 

aci-,  relating  to  the  proceedings  in  an  action,  apply  thereto. 

the  purpoi«e  of  the  application,  the  writ,  the  return,  and  the 

irrer  are  deeiwHl  to  be  pleadings  in  an  action;  and  the  final 

\n  deemed  to  be  a  final  judgment,  and  may  be  entered  and 

?ket*»d.  nnd  enforced,  with  respect  to  such  part«a  fhoroof  as  are 

ri*nforced  bv  a  peremptory  mandamus,  as  a  final  judgment  in 
action.     But  liefore  Hie  final  order  can  be  docketed,  or  an 
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execution  issued  thereupon,  an  enrollment  must  be  filed  therein 
as  a  judgment-roll  in  an  action.    For  that  purpose,  the  clerk 
attach  together  and  file  in  his  office,  a  cerubed  copy  of  the 
order;  the  writ  and  the  return,  or  copies  thereof;  to^rether 
the  same  papers,  which  are  required  by  law  to  be  incoi. 
into  a  judgmeut-^oll  in  an  action.    Where  the  final   order 
favor  ot  the  people  or  the  relator,  it  must  award  a  perem] 
mandamus,  to  be  forthwith  issued. 

2  B.  S.  666,  f  55  and  part  of  §  67  (2  Edm.  606);  Co.  Proc.,    |  471. 
i  2068.  laane  of  fact|  bo'ir  triAble. 

An  issue  of  fact,  joined  upon  an  alternative  writ  of  inan< 
must  be  tried  by  a  jury,  as  if  it  was  an  issue  joined  in  an  tti 
specified  in  section  968  of  this  act;  unless  a  jury  trial  is  waii 
or  a  reference  is  directed  by  consent  of  parties.    Where  the 
was  issued  upon  the  relation  of  a  private  person,  the  relatoej 
the  defendant  is  entitled  to  a  verdict,  report  or  decision, 
he  would  be  entitled  thereto,  if  the  issue  was  joined  in  an  a< 
brought  by  the  relator  against  the  defendant,  to  recover 
ages  for  making  a  false  return. 

S  2084.   [Am'd,  18»S.]    Id.|  where  triable. 

An  issue  of  fact^  joined  upon  an  alternative  writ  of  mi 
granted  at  a  special  term  of  the  supreme  court,  is  triable  in 
county,  wherein  it  is  alleged  in  the  writ,  that  the  material 
took  place,  unless  the  court  directs  it  to  be  tried  elsewhere* 
issue   of   fact,   joined   upon   an  alternative   writ  of   man< 
granted  at  a  term  of  the  appellate  division  of  the  supreme 
is  triable  in  the  county,  which  determines  the  judicial  depi 
wherein  the  application  for  the  writ  must  be  made;  unless 
appellate  division  directs  it  to  be  tried  in  another  connty  of 
same  judicial  department.    Upon  the  trial  of  an  issue  of 
joined  upon  an  alternative  writ  of  mandamus,  the  verdict, 
or  decision  must  be  returned  to,  and  the  final  order  therei 
must  be  made  by,  the  appellate  division  or  the  special  term^l 
the  case  requires. 

L.  1886,  eh.  946. 


I    2086.    [Am'd,    1895.]    Inline   of  law   upon   ffeaerAl   t< 
^ndimiiiaf   hovr  and  vrl&ere  triable. 

An  issue  of  law,  joined  upon  an  alternative  writ  of  mandi 
granted  by  the  appellate  division,  must  bo  tried,  and  the 
order  thereupon  must  be  made,  by  the  appellate  division. 

L.    1886.   cb.  946. 

I  a066.    [Am*d,  1H90.]    Costa. 

Where  an  alterniative  writ  of  mandamus  has  been  issued,  ^,^ 
may  be  awarded,  as  in  an  action;  except  that,  upon  makiniri 
final  order,  the  costs  are  in  the  discretion  of  the  court.    Wher« 
application   for  a  peremptory  writ  of  mandamus  is  granted! 
denied,  without  a  previou«  alternative  mandamus,  costs  not 
ceeding  fifty  dollars  and  disbursements,  may  bo  awarded  to  fit 
party,  as  upon  a  motion. 

L.  IMS.  ch.  271 ,  I  6  (4  Edm.  619) ;  L.  18fS4,  ch.  3TO.  I «  (4  Bdm.  «»)  ;  L.  IM.ek. 
effect  Sept.  l,  iHiiy. 

{  2087.   [Am*d,    1H9S.1     Appeal*. 

An  appeal  from  an  order  granting  a  peremptory  writ  of 
damns,   where  an  alternative  writ  of  mandamus  was  not 
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i,  is  regarded  as  a  separate  detencev  and  must  be  separ 
stated,   and   numbered* 
«8.  490,  GOO  and  507,  ante. 

Further  retvriK  eunmot  be  compelled |  deniiirrer 

(Cnrn. 

?rsr>i],  who  has  mad^  a  return  to  an  alternative  mandamuiv 
ft  be  compelled  to  make  a  further  return.  The  people,  or 
viator,  may  demur  to  the  return,  or  to  any  complete  states 
of  facts,  therein  separately  asslgited  as  a  cause  for  disobey- 
command  of  the  writ,  on  the  ground  that  the  same  is 
It  in  law,  upon  the  face  thereof. 

h  I»j»ne  of  Xaeti  "vrlieii  It  arises. 

le  of  fact  arises  upon  a  denial,  contained  in  the  return, 
iterial  allegation  of  the  writ,  or  upon  a  niaterinl  allegation 
matter,  contained  in  a  return;  unless  a  demurrer  thereto 
Where  the  people  or  the  relator  demur  to  a  complete 
At  of  facts,  separately  assigned  as  cause  for  disobeying 
imand  of  the  writ,  an  issue  of  fact  arises,  with  respect 
remainder  of  the  retlira. 

Applltsmtion    of    oertaia    ptfovtsioiui   of    chaptet 


pleadings  upon  a  writ  of  mandamus  are  abolished,  and 

igs  are  allowed,  except  as  prescribed  in  the  foregoing 

of  this  article.    The  provisions  of  title  second  of  chapter 

[at  this  act  apply  to  the  writ  and  the  return;  except  that  it 

necessary   to  serve  a  copy  of  either,  upon  the  attorney 

adverse  party,  or  to  verify  either,  and  that  neither  can 

^d,  without  special  application  to  the  court,  or  stricken 

sham. 

Sor'rlee  of  notice  of  flllnv  return,  end  demnrrer. 

a  return  to  an  alternative  writ  of  mandamus  has  been 

attorney  for  the  defendant  making  it  must  serve,  upon 
)niey  for  the  people  or  the  relator,  a  notice  of  the  filing 

Where  the  people  or  the  relator  demur  to  the  return, 
oart  thereof,  a  copy  of  the  demurrer  must  be  served  upon 

ley  for  the  defendant,  within  twenty  days  after  thft 

of  such  a  notice.     Where  the  defendant  demurs  to  the 

to  a  part  thereof,  a  copy  of  the  demurrer  must  be  served 

ie  attorney  for  the  people  or  the  relator,  within  the  tim« 

by  law  for  filing  it. 


Svboo^sicvt  proceedingre  tlie  same  as  In  an  actlo^^ 

as  otherwise  expressly  prescribed  in  this  act,  the  pro 
after  isnne  Is  joined,  upon  the  facts  or  upon  the  law,  are. 
mpectR.  the  same  as  In  action:  and  in  each  provision  of 
relating  to  the  proceedings  in  an  action,  apply  thereto, 
pmpofte  of  the  application,  the  writ,  the  return,  and  the 
ff  are  deemwl  to  bo  pleadings  in  an  sction:  and  the  final 
yb  deemefl  to  be  a  final  judgment,  and  may  be  entered  and 
1,  !»n«!  enforced,  with  respect  to  such  pnrt«  +>> proof  ns  nre 
tfftTced  by  a  peremptory  mandamus,  as  n  final  judgment  in 
But  Mfere  the  ffnnl  order  can  be  docketed,  or  aa 


2090 


MANDAMUS. 


?.  IC.  t-  2,  a.  j 
isnry  of  ti 


The  fine,  when  collected,  must  be  paid  into  the  treasury 
State:  and  the  payment  thereof  bars  any  action    for   a   penal^ 
incurred  by  the  person  so  fined,  by  reason  of  his  refusal  or 
to  perform  the  duty  so  enjoined. 
2  R.  S.  687,  f  60,  ain*d. 


1 


i 


\ 
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MANDAMUS. 


§^  2088-90 


NV\^. 


iiij  isssaedf  must  be  taken  as  from  a  final  order  made  in  a 
aal  pruct^lD^.  An  appt^'ul  from  a  final  order  made  upon  an 
mauve  luandamus,  must  be  taken,  as  an  appeal  from  a  judg- 
»;  aiid  each  provision  of  law,  relating  to  an  appeal  from  a 
piient,  eiiiier  to  the  appellate  division  or  to  the  court  of  ap- 
i»  i^  applicable  thereto.  But  where  an  appeal  is  taken,  as  pre- 
kd  m  tLis  section,  from  an  order  of  the  appellate  division, 
mug  a  peremptory  mandamus,  made  upon  an  original  appli- 
m,or  from  a  liiial  order,  made  upon  an  alternative  mandamus, 
tte«i  at  the  appellate  division,  the  execution  of  the  order  ap- 
kd  from  shall  not  be  stayed,  except  by  the  order  of  the  same 
ffiate  divis^lon,  made  upon  such  terms,  as  to  security  or  other- 
as  justice  reQuires. 

,  cfa.    174,    t  3    (4   Edm.  683);  L.   1854.  cb.  270,    S  1   (4  Edm.   682); 
di.  »46. 

Wbeia  relator  to  recover   damasrea. 

Te  a  return  has  been  made  to  an  alternative  writ  of  man- 
issu(*d  upon  the  relation  of  a  private  person,  the  court, 
making  a  final  order  for  a  peremptory  mandamus,  must 
if  the  relator  so  elects,  award  to  the  relator,  against  the 
bnt  who  made  the  return,  the  same  damages,  if  any,  which 
lator  might  recover,  in  an  action  against  that  defi^ndant,  for 
return.  The  relator  may  require  his  damages  to  be  as- 
apfm  the  trial  of  an  issue  of  fact,  if  the  verdict,  report,  or 
m  is  in  his  favor.  Where  he  is  entitled  to  a  final  order,  for 
^ber  cause,  he  may  require  them  to  be  assessed  as  in  an 
^uch  an  assessment  of  damages  bars  an  action  for  a 
retarn. 

S.  587.   §1  57  and  58  (2  Edm.  608),  am'd. 


[Ain'dy    1896.]    Stay   to   proceedlngra)    enlargement 


i«. 


proceedings  npon  a  writ  of  mandamus,  granted  at  a  special 
may  be  stayed,  and  the  time  for  making  a  return,  or  for 
k»"  any  other  act  thereupon,  as  prescril>ed  in  this  article,  may 
larged,  as  in  an  action,  by  an  order  made  by  a  judge  of  the 
*  but  not  by  any  other  officer.  Where  the  writ  was  granted 
Merm  of  the  appellate  division,  an  order  staying  the  pro- 
*nj;s,  or  enlarging  the  time  to  make  a  return,  can  be  made 
^*7  a  justice  of  the  appellate  division  of  the  same  depart- 
^''  and  where  notice  has  been  given  of  an  application  for  a 
iatQus  at  a  term  of  the  appellate  division  of  the  supreme 
f.  or  an  order  has  been  made  to  show  cause,  at  such  term, 
a  mandamus  should  not  issue,  a  stay  of  proceedings  shall 
•w  CTanted,  before  the  hearing,  by  any  court  or  judge. 
8  58,  am'd.    S«e  L.  of  1873,  §  3;  L.  1805,   ch,  946. 

10^  Fine  in  certain  canes. 

"^^T^  a  final  order  awards  a  peremptory  mandamus,  directed 
■■  public  officer,  board  or  other  body,  commanding  him  or  them 
'Perform  a  public  duty,  enjoined  upon  him  or  them  by  a  special 
*^»ion  of  law,  if  it  appears  to  the  court,  that  the  officer,  or 
^or  more  members  of  the  board  or  body,  have,  without  just 
J^*^- rpfnsed  or  neglected  to  perform  the  duty  so  enjoined,  the 
Wt  Widpfi  awarding  to  the  relator  his  damages  and  costs,  as 
JJ*^bed  in  this  article,  may.  in  the  same  order,  impose  a  fine, 
^<*xceediDg  two  hundred  and  fifty  dollars,  unon  the  officer,  or 
^^  each  member  of  the  board,  who  has  so  refused  or  neglected, 
f    %  ^531 


J 


I 


t 
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The  fine,  when  colle<*ted,  must  be  paid  into  the  treawiry  of  the 
State;  and  the  payment  thereof  bars  any  aetion  for  a  penalty,: 
incurred  by  the  person  bo  fined,  by  reason  of  his  refusal  or  neglect 
to  perform  the  duty  8o  enjoined. 
2  R.  8.  687,  I  60,  am'd. 


'.  t6,  t.  S,  a,  5  PROHIBITION.  S§  2091-94 

AATIOUB  FIFTE. 

The  vbtU  of  prohibUtim 

toe.  SOQl.  Kindt  ot  writ;   bow  granted. 

2062.  IV  lieu  «tlt  granted  at  special  term. 

2u93.  Id.:  b7  the  appellate  (HTlskMi  of  the  anpreme  coim 

20M.  AltemaUve   w^lt  must  iflHue  first;  iu  eoateota 

)IUu5u  Id.;  wtieB  returnable:  bow  aetTed. 

aUJd.  Alwolate  writ  laaoea,  uuKaa  rotum  made. 

aoVT.  Legal  objections,  bow  taken;   motion  to  quash  or  set  aside  writ. 

3UU6,  Return  bj   party;   proceedings  wbi'U   he  adopts  judge's  istorn, 

XOS».  Proceedings  after  return;   trial  by  Jury. 

2100.  Final  order;  costs. 
I       2101.  Appeals. 

210B8L  8ta/  of  proceedings;   evtlargement  of  time 

I  20&1.  Kind*  of  writ  I  hovr  Rrranted. 

A  writ  of  prohibition  is  either  alteruativ<»  or  absolnte.  The 
tlternatiTe  writ  may  be  granted  upon  an  affidavit,  or  other  writ- 
lea  proof,  showiii^  a  proper  case  therefor,  and  either  with  or 
Without  previous  notice  of  the  application,  as  the  court  thinks 
►©per. 
>  t  R.  8.  fi87.  S  ffil  (2  Edm.  609).  am'd.    See  S  2067,  ante. 


^ 


I  aoiMB.  'W^liea  writ  ffVAnted  at  npedal  term. 

Sicept  where  spt^cial  provision  therefor  is  otherwise  made  in 
[Ail  article,  an  alternative  writ  of  prohibition  can  be  srranted 
;9H(r  at  a  special  term  of  the  court.  In  the  supreme  court,  the 
|#eaal  term  mast  be  one  h•^ld  within  the  judicial  district,  em- 
pncing  the  county,  wherein  the  action  in  triable,  or  the  «pecial 
Woceedin^  is  brooKht,  in  tho  course  of  which  the  matter,  sought 
m  be  prohibited  by  the  writ,  originated. 
^  I*  1873,  c^  70,  f  1;  see  I  2068,  ante. 

;   I  aoOS.    [Am'd,   18l»6.]    Id.|    hy    the   appellate   division    of 
ike  smpresne  eourt. 

An  altematire  writ  of  prohibition  may  be  granted  at  a  term  ot 
|he  appellate  division  of  the  supreme  court  only,  directed  generally 
j^sny  jadge  holding,  or  to  hold,  a  special  term  of  the  same 
wart,  or  directed  to  one  or  more  judges  of  the  same  court, 
Jjmed  therein,  in  any  case  where  such  a  writ  may  be  issued  out 
V  the  supreme  court,  directed  to  any  other  court,  or  to  a  judge 
wreof.  Hnch  a  writ  can  be  granted  only  at  the  term  of  the 
^*!»l»Hate  division  of  the  judicial  department,  embracing  the 
jwnty,  wherein  the  action  is  triable,  or  the  special  proceeding  is 
wpnght,  in  the  course  of  which  the  matter,  sought  to  be  pro- 
Wbited  by  the  writ,  originated,  unless  a  term  of  the  appellate 
division  of  said  department  is  not  in  session:  in  which  cnse,  it 
\^7  be  granted  at  a  term  of  the  appellate  division  in  an  adjoining 
jodicial  dt'partment. 

^  187S,  elL  70,  f  1.  am*d:  L.  1896.  ch.  946.    See  |  2060.  ante. 


i  aOM*  AlteraatlTe  ynrrii  miut  ln»iie  first  i  Its   eoatents. 

Bxcept  as  otherwise  specially  prescribed  by  law.  an  absolute 
*rtt  of  prohibition  rnnnot  be  issued,  until  nn  alternative  writ 
*M  bepn  {Mined  and  d»ly  served,  and  the  return  day  thereof  has 
C'laiMed.    The  alternative  writ  mast  be  directed  to  the  court  in 


§§  a0d5-97  PROHIBITION.  e.  16.  t.  2.  ».  < 

which,  or  to  the  jud^e  before  whom,  and  also  to  the  party  ii 
whose  favor,  the  proceedings  to  be  restrained  were  taken,  or  an 
about  to  be  taken.  It  must  command  the  court  or  jud^e,  and  al^K 
the  party,  to  desist  and  refrain  from  any  further  proceedings  ii 
the  action  or  special  proceeding,  or  with  respect  to  the  particulu 
matter  or  thing  described  therein,  as  the  case  may  be,  until  ttai 
further  direction  of  the  court  issuing  the  writ;  and  alao  to  shoi 
cause,  at  the  time  when,  and  the  place  where,  the  wnt  is  nuuM 
returnable,  why  they  should  not  be  absolutely  restrained  from  an| 
further  proceedings  in  that  action,  special  proceeding,  or  mat  tec 
The  writ  need  not  contain  any  statement  of  the  facts  or  lei:^ 
objections,  upon  which  the  relator  founds  his  claim  to  relief. 
L.  1878,   ch.  70,  f  61,   In  part.    Sea  S  2070,  aute. 

i  2086.   [Am'cl,  189S.]    Id.|  irben  returnable}  lio-vr  served 

The  writ  must  be  made  returnable,  either  forthwith  or  at  I 

day  certain,  before  the  term  which  granted  it,  or  upon  the  finil 

day  of  a  future  term,  therein  specified,  at  which  application  fi 

the  writ  might  have  been  made.    Where  it  is  granted  at  a  tei 

of  the  appellate  division  in  a  judicial  department,  adjoining 

wherein  the  matter  originated,  it  may,  in  the  discretion   of 

court,  be  made  returnable  at  a  term  of  the  appellate  division 

either  department.      The  writ  must  be  served  on  the  court  0 

judge,  and  also  upon  the  party,  as  prescribed  by  law  for  the  servj 

ice  of  an  alternative  writ  of  mandamus.    A  copy  of  the  iMiperi 

upon  which  it  was  granted,  must  be  delivered  with  each  copy  «| 

the  writ.-  i 

Bee  id.,  |  61,  and  Ij.  1878,  ch.  70.  %  1,  and  part  of  }  4:  t  a<>71.    ante;  fi 
1896,  cb.  946.  | 

i  2096.  [Am'd,  189R.]    Absolute  writ  laanea,  vnleiia  retai 
made. 

Where  the  alternative  writ  has  been  duly  served  upon 
court  or  judge,  and  upon  the  party,  the  relator  is  entitled  to 
absolute  writ,  unless  a  return  is  made  by  the  court  or  judgre, 
by  the  party,  according  to  the  exigency  of  the  alternative 
or  within  such  further  time  as  may  be  granted  for  the  porpoici 
The  return  must  be  annexed  to  a  copy  of  the  writ;  and  it  moil 
be  either  delivered  in  open  court,  or  nled  in  the  office  of  the  deil 
of  the  county  where  the  writ  is  returnable.  Where  the  purf) 
makes  a  return,  the  court  or  judge  must  also  make  a  return,  fi 
default  thereof,  the  judge,  or  the  members  of  the  court,  may  hi 
punished,  upon  the  application  of  the  people  or  of  the  relator 
for  a  contempt  of  the  court  issuing  the  writ  A  return  to  an  wk 
ternative  writ  of  prohibition  cannot  be  compelled  in  any  otfacf 
case. 

L.  1896,  ch.  046. 


g  900T.  I#eiral  objeetlonii,  how  takeatf  motloii  to  ai 
set  aside  wirlt. 

An  alternative  writ  of  prohibition  cannot  be  quashed  or  set 
aside,  upon  motion,  for  any  matter  involving  the  merits.  An  otv 
jection  to  the  lepal  snfficiency  of  the  papers,  upon  which  the  writ 
was  srranted.  may  be  tnken  in  the  return.  A  motion  to  quash  an 
flhsohite  writ  of  prohibition,  or  to  set  Hside  an  alternatiTP  writ* 
for  any  matter  not  invelvincr  the  merit.s,  must  be  made  at  a 
where  the  writ  might  have  been  granted. 

See  I  2075,  ante. 


1.  s  pBoniamoif.  S?  20»-«oi 

Retarn    hr   P"'»»I   l>i-«uop<lli.«ii    wIifb    he   adoiXs 

■     -■    nltprnaUFe  writ,  when  taade  by  s  porW,  iqdbi 

I'lulntil,  UB  n-quireo  fur  llie  viTiiieation  of  a 

I  recoid;  uuletui  il  i^UDBistB  only  ot  objectiona 

.i.y  ol  tbe  [lapeni  upon  whii'h  the   writ  wu 

.    pajtf  uniteft  with  the  court  or  judge  in  a 

I  If  ibe  tourt'a  or  the  jndge'B  reiurn,  dd  iu- 

,    subHc^ibt^d    by   him,   to   llie  cflei-t   tliat   bt 

■  ijpcM  the  matter!  therein  containixi,  as  Buffl- 

.    L-ourt  or  judge  Bhcnld  uot  be  restrained,  as 

.  ni,  be  IB  iliencf'fnrth  deemed  the  »'!«  defend* 

,.,,,....   i.;ijtpedinB;  eicept  that  where  a  final  order  in 

liiiiu:  U.U  absolute  writ  of  prohibition,  sucli  n  writ  n^-" 

I  to  the  pnrxy,  aud  al»o  tr  ''  "  ■"■■"*  —  •  ■'■ 

k.  a.  (V       Set  1  aoM.  ani 


a  tliii  cour;  or  iM  Judgo. 


AiB'4.   18M>.I    Pri: 


retarn:   l«-l«l   *» 


s  are  not  allowed  upon  n  writ  of  tawhibitior.  Where 
live  writ  has  been  issned,  the  cBuse  may  lie  disposed  of 
nher  noUee,  at  the  term  at  which  the  writ  is  rrtura- 
ia  not  then  diaposed  of,  it  may  be  brouBot  lo  a  hearing, 
p,  nC  a  Bulieeqiient  term.  It  mnut  be  heard  nt  a.  U'rm 
clinic  diTiBloa  in  the  Bome  jodidal  depurtmeut.  or  at  h 
n  belJ  in  tie  aame  jndicial  district,  an  the  ens.*  may  be. 
r  raaj-  eootroTert,  by  affidavit,  any  alli'Batlon  of  new 
itnlned  iu  the  retnrn.  The  eonrt  may  direct  the  triat 
tiiau  or  fact  by  a  jury,  in  like  manner  and  with  like 
fbere  an  order  ia  made  for  the  trial,  by  a  jury,  of  issnoc 
ioed  fn  "a  action  trinble  by  the  eonrt.  Where  Boeh  n. 
1  gised,  the  pmecedinEa  mnst  be  the  eame,  u  opoo  the 
DM  Bi>  joined  in  an  actJon. 


Flnol    oramwi    coats. 

1  rtnni  onler  1b  made  in  fnvor  of  the  relator,  it  mnst 
■bwlulc  writ  of  prohibilion;  and  it  may  nlso  direct  that 
iliuga,  or  any  speeified  proceedinft,  theretofore  taken 
ion,  Bpeciiil  proeeedlnfr,  or  matter,  as  to  which  Ihepro- 
twolnte  iMues.  hr>  vacated  and  aunnlled.  The  writ  o( 
10  is  abolUhed,  Where  a  Goal  order  Is  made  RgninBt 
r,  It  njwst  anthoriKS  the  court  or  judffe.  and  the  ad- 
f. lo  prort*d  in  ihpnetlon,  special  proeeedrnB, ~- 

ifitlnrM  an 

a.  «4.  «e.  B. 


„.,i  ......  „„t  been  issued.    CoBts."  not  eieeed- 

i  diBbiirBemcntB,   may  be   swarded  to  cither 


lAat'dt  1H90.1    Ai>|>e>l. 

iinW,  maile  as  rrescrihed  In  the  Inst  section,  can  be 
..nl»  by  appeal.  Where  the  ordir  wbh  nm-le  by  the  np- 
Tjiinti  the  ciecnllon  of  the  order  appfaletl  from  shall 
ijfd.  eiceDt  liy  an  order  made  at  a  term  of  the  apiwUatB 


§2102 
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c  16,  t.  2, 


division  in  the  same  department  upon  such  trems*  as  to 
or  otherwise,  as  justice  requirea 

866 1*  1928,  oh.  71),  1 8 ;  auo,  1 1087,  ante;  L.  1886^  ch.  M8- 


I  »10S.    [Am'd,    1995.]    Stay  of    proMedlDr^l 

The  proceedings  upon  a  writ  of  prohibition,  granted  at  a  . 
term,  may  be  stayed,  and  the  time  for  mailing  a  return,  or 
doing  any  other  act  thereupon,  as  prescribed  in  this  artic^ 
be  enlarged,  as  in  an  action,  by  an  order  made  by  the  Judge  i 
the  court,  but  not  by  any  other  officer.  Where  the  writ 
granted  at  a  term  of  the  appellate  division,  an  order  staying 
proceedings,  or  enlarging  the  time  to  make  a  return,  can  be  n 
only  by  a  justice  of  the  appellate  division  of  the  judicial  doi 
ment  within  which  the  writ  is  returnable;  and  where  notice 
been  given  of  an  application  for  a  prohibition  at  a  term  of 
appellate  division,  or  an  order  has  been  made  to  show 
such  term,  why  a  prohibition  should  not  issue,  a  stay  of  pi 
ings  shall  not  be  granted,  before  the  iiearing.  by  any  court  or  ji 

866 1 9080.  ante,  and  act  of  1878;  L.  1899^  oh.  Mflw 

*  So  In  the  oiiglnaL 
66« 


i  16,  t.  2.  a.  6     ASSESSMENT  OP  DAMAGES.  §§  210a^7 

ARTICLE   SIXTH. 

The  writ  of  aaaessment  of  damagts. 

k  3UB.  WriideOneA. 

I    MM.  AppUoatlon  therefor. 

,    SIiQS.  wtien  nude  by  attomej-geaeral  or  dl>trlct-afctonie7. 

StOS.  Writ ;  to  whom  directed. 
.  1107.  Ooateate  of  wrtt. 

HOB.  Notice  of  execution. 

MM.  Jury;  bow  procured . 
:  nw.  Jai7  to  be  sworn. 

21U.  Jury  to  make  loqulsitlon. 

ttA.  Noaoe  of  application  to  court  thereupon. 
,  3US.  Court  may  sec  aside  Inquisition. 

tin.  Order  on  oonflrmlng  Inquisition. 

2U5.  State  treasurer  to  pay  damagen,  etc.,  to  governor. 

311i.  GoTeroor  to  pay  damages  into  court. 

ttn.  Investment  of  money  so  paid. 

n]8.  How  obtained  by  claimant. 

His.  Taking  lands  by  the  United  Statei. 

2108.  IVrlt  deflned. 

ie  writ,  heretofore  known  as  the  writ  of  ad  quod  damnum, 
"  hereafter  be  styled  the  writ  of  assessment  of  damages. 

[U04.  Applic«tl«n  therefor. 

jnever  the  governor  of  the  State  is  authorized  by  law,  to 
^  ^possession  of  any  real  property  within  the  State,  for  the  use 
[fte  people  of  the  State,  and  he  cannot  agree  with  the  owner 
idiTDers  thereof  for  its  purchase,  he  may  cause  application  to 
made  to  the  supreme  court,  at  a  special  term  thereof,  for  a 
St  of  assessment  of  damages,  which  must  be  granted  accord- 

8.968,166(2  Edm.eiQ). 

210S.    VTben    made    by    attorney-gpeneral    or    dlatrlct- 
»rney. 

pie  attorney -general,  or  district-attorney  of  the  county  in 
ich  the  real  property  is  situated,  must,  when  the  governor  so 

ts,  make  the  application,  in  the  name  of  the  governor;  and 
conduct  the  subsequent  proceedings,  under  the  governor's 

tion. 

2106.  IVrlt;  to  whom  directed. 

writ   must   be  directed   to  the  sheriff   of  the*  county   in 

the  real  property  to  be  taken  is  situated,  unless  the  court 

ts  the  damages  for  the  taking  to  be  assessed  by  a  jury  of 

ther  county;  in  which  case  the  writ  must  be  issued  to  the 

iff  of  the   county,  from  which  the  jury   is  directed   to   be 

'  part  of  f  M.  am*d.    See  II 1090  and  1071.  ante 

I  nor.  Contests    of    writ. 

JThe  writ  must  describe  the  real  property  to  be  taken,  with  the 
*  certainty  as  is  required  in  a  complaint  in  an  action  of  eject- 
^t.  It  mnPt  command  the  sheriff,  to  whom  it  is  directed,  to 
•Ittire,  by  the  oaths  of  twelve  men  of  his  connty,  qualified  to 
t  as  trial  jurors  in  a  court  of  record,  whether  the  owner  or 
jners  of  the  real  property,  or  any  of  them,  will  sustain  any 
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damages  by  the  taking  thereof,  for  the  use  of  the  people  of  1 
State;  and,  if  so,  the  amount  thereof;  and  that  he  return  i 
writ  to  the  supreme  court,  without  delay,  with  th*i  tiadlog 
the  jury  thereupon. 

2   B.   S.  588,    I  67. 

S   2108.    Notice    of  execution. 

The  sheriff,  immediately  after  the  delivery  of  the  writ  to  % 
must  give  notice  of  the  time  when,  and  the  place  where,  I 
writ  will  be  executed,  by  publishing  the  notice,  once  in  each  M 
for  at  least  three  successive  weeks,  in  a  newspaper  printel 
his  county.  { 

Id.,  s  68.  I 

S  210&.  [AmM,  1895.1    Jury  I  liow  procured. 

The  sheriff  must  notify  twelve  men  of  his  county,  qui 
to  act  as  trial  jurors  in  a  court  of  record,  to  attend  at  the 
and  place,  and  for  the  purpose,  specified  in  the  notice, 
juror  must  be  notified,  as  a  juror  is  notified  to  attend  a  trisi 
of  the  supreme  court.  Upon  his  failure  to  attend,  when 
notified,  his  attendance  may  be  compelled  by  attachment,  and 
ceedings  may  be  taken  against  him,  and  he  may  be  punished  ti 
upon,  by  the  supreme  court,  as  where  a  juror  duly  notified, 
to  attend  at  a  trial  term  thereof.  The  sheriff  may  requiK 
attendance  of  a  talesman,  in  place  of  a  juror  notified  and 
appearing;  or  he  may  adjourn  the  proceedings,  for  the  ptif 
of  punishing  the  defaulting  juror,  or  compelling  his  attendi 

Id.,  part  of  f  69;  L.  1806,   ch.  946. 

§  2110.  Juror  to  be  a^vorn. 

When  a  jury  has  been  procured,  the  sheriff  miiBt,  bef( 
jurors  proceed  to  the  inquiry  commanded  by  the  writ,  a 
ister  to  each  of  them  an  oath,  that  he  will  diligenUy  ii 
concerning  the  matters  specified   in   the  writ,   and   win  f\] 
true   verdict,    according   to   the  best  of   his   judgment,   wif 
favor  or  partiality. 

Remainder  of  id.,  §  69. 

i  2111.  Jury  to  make  fnanlnltlon. 

After  being  sworn  as  prescribed  in  the  last  section,  th«* 
must  view  all  the  real  property  described  in  the  writ,  and 
aider   the   value   thereof.      They    may,    in    the   discretion 
majority  of  them,   hear  such  testimony  as  may  be  offFere^ 
any  person  appearing,  respectini?  the  value.    They  must  therei 
assess   the  damages,   which   the   owner   or  owners   of  the 
property   will    sustain,    by   being   deprived   thereof.      When 
real  property  consists  of  two  or  more  distinct  parcels, 
or  claimed  to  be  owned,   by  different  persons,   the  jniy 
assess  separately  the  value  of  each  distinct  parcel.  If  the 
requires  them  so  to  do,  or  If  a  majority  of  them  think 
80  to  do.     If  they  cannot  agree,  after  n   reasonable  time, 
sheriff   may   discharge   them,    and    publish    a    new    notke. 
procure  a  new  jury.     When  the  jurors  hnve  aarreed,  they 
make  nn  inquisition,  stating  the  sum  to  be  paid,  by  the  p 
of  the  Stafp,  for  taking  each  distinct  parcel,  or  the  whole,  m 
cape  reoiiires.     The  inquisition   must  be  signed  by  each 
and  by  the  sheriff;  and  the  sheriff  must  immediately  th< 
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the  inqnbition  and  the  writ,  with  his  retnni  to  the  writ, 
^le  office  of  the  clerk  ot  the  county  in  which  the  real  property 
litnated. 
a  s.  U8.  f  m 

;S1X2.  NoHce  of  applleatloflC  to  oonrt  tberevpoii. 

Tithin  three  months  after  the  writ,  and  the  return  thereto, 
the  inquisition  thereupon,  have  been  filed,  as  prescribed  in 
last  section,  the  attorney-ireneral,  or  district-attorney,  having 
of  the  proceeding,  must  cause  to  be  published,  a  notice, 
I,  generaUy,  to  all  the  ownors  and  persons  interested  In 
real  property;  describing  the  property,   in   general   concise 
"^;  stating  when  and  where  the  writ,  return,  and  inquisition 
filed;   and   requiring  the  persons  notified   to  show   cause, 
special  term  of  the  supreme  court,  to  be  held  at  a  time  and 
piace  specified  in  the  notice,  why  the  inquisition  should  not 
1rmed;  or,  if  the  governor  so  directs,  why  the  Inquisition 
not  be  set  aside.    The  notice  must  be  published,  at  least 
in  each  week,  for  three  successive  weeks,  in  a  newspaper 
in   the   county,   and   also  in   the  newspaper   printed   at 
IQ7,  in  which  legal  noticco  are  required  to  be  published. 

U3.  Cavtrt  may  ««t  aalde  InqnlMltlon. 

.the  time  and  place  specified  in  the  notice,  the  court  must 
'le   into    the    inquisition,    and    hear    sucli    allegations,    and 
ritB,  or  other  written  proofs,  as  may  be  presented  in  behalf 
people,  or  any  owner,  or  person  interested.     If  the  court 
or  at  the  time  and  place  to  which  the  matter  is  adjourned, 
mines  that  the  inquisition  is,  in  any  respect,  excessive,  un- 
or  otherwise  materially  defective,  it  may  set  aside  the  whole 
part  thereof;  and  may  direct  that  another  writ  issue,  or 
ler  inquisition  be  taken,  to  supply  the  defects. 

S.  588,  I  71.  am'd. 

114.  Order  on  conflrinliiflr  Inqulaltlon. 

It  api)ear8  to  the  court,  that  the  writ  has  been  duly  executed, 
ler  must  be  made,  and  entered  iu  the  office  of  the  clerk 
county,  in  which  the  real  property  to  be  taken  is  situated, 

iring  that  the  people  of  the  State,  upon  paying  into  court 

[amount  of  the  damages  assessed  by  the  inquisition,  shall 
Itied  to  an  absolute  estate  in  the  real  pronerty  described 
writ,  and  in  the  appurtenances  belonging  thereto. 

I  72;  am*d.    See  f  2116,  post. 

lis.  State  treasurer  ta  pay  damaarea,  ete.,  to  ffovemor. 

State  treasurer,  on  the  warrant  of  the  comptroller,  must 
to  the  governor,  out  of  any  money  in  the  treasury,  appro- 
for  that  purpose,  sufficient  money  to  pay  the  damages 
pursuant  to  the  foregoing  provisions  of  this  article^ 
the  costs  and  expenses  of  the  proceedings. 

L,  I  73.  ini'd:  1  B.  S.  170.  177,  |  1   (1  Edm.   170.  177) 

[2116.  Go-renior  to  pay  damai^en  Into  court. 

ledintely  after  the  recoint  by  tho  governor,   na  prescribed 
p  last  s<»ction.  of  sufficient  money  to  pnv  tbo  dn mages,  he 
pay  It  into  court:  and  thereupon  the  absolut'*  ti'le  to  the 
property  so  to  be  taken,  vests  in  the  people  of  the  State. 
Id,  172. 
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1  dS.1T.  [A«i'd»  1896.]    Imveatmeiit  of  money  ao  paid. 

If  an  application  for  the  money  paid  into  court  is  not  on 
as  prescribed  in  the  next  section,  within  sixty   days   after 
payment  into  court,  the  appellate  division  of  the  supreme  o( 
in    that   judicial   department,    may   provide,    by   order,    for 
investment,  under  the  direction  of  the  court,  of  thi*  money,  i 
of  the  interest  to  arise  therefrom,  in  permanent  securities, 
the  benefit  of  the  owners. 

2  R.  8.  688,  f  U,  am'd;  L.  1895,  ch.  940. 

f  2118.  [Am'd,  189S.]    How  obtained  by  elalasaat. 

A  person  claiming  to  have  been  an  owner  of  or  interested 
the  property,  when  it  was  so  taken,  may  present  to  the  appell 
division  of  the  supreme  court,  at  a  term  thereof,  held  in  the 
dicial  department  embracing  the  county,  wherein  the  propc 
is  situated,  a  petition,  praying  for  the  payment  to  him  >^ 
whole  or  anj[  part  of  tne  money  so  paid  into  court,  or  ofj 
income  remaining  uninvested,  or  IxJth;  or  for  the  transfet 
him  of  the  whole  or  any  part  of  the  securities,  in  whi«;h  it ' 
been  invested.  The  court  must  thereupon  take  such  measoi 
as  it  deems  proper,  to  ascertain  the  rights  and  Interests  of  1 
petitioner,  and  of  all  other  persons,  who  were  owners  of 
interested  in  the  property,  or  who  are  person:.  1  representadj 
or  heirs,  of  owners  or  persons  so  interested,  and  to  cause  im 
of  the  application  to  be  given  to  those  persons;  and  it  must  on 
the  money  to  be  paid,  or  the  securities  to  be  transferred,  to  J 
several  persons  entitled  thereto,  in  accordance  with  the  rifl 
and  interests  thus  ascertained. 

U..  S  76  and  part  of  I  74,  am'd  and  consolidated;  L.  1886,   cfa.  946. 

I  2119.  Takinir  lands  by  the  United  8«ates. 

When  the  legislature  of  the  State  consents  to  the  takini 
any  real  property  within  the  State,  for  the  use  of  the  peo| " 
the  United  States,  a  writ  of  assessment  of  damages  may 
issued:  and  the  proceedings  thereupon  must  be  in  accor' 
with  the  provisions  of  this  article;  except  that  the  applic 
for  the  writ  must  be  made,  and  the  subsequent  proceedings 
be  conducted,  by  the  attorney  of  the  United  States,  for 
district  embracing  the  county  wherein  the  real  property 
situated. 

Id.,  §  76,  am'4. 
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irri7  of  certiorari^  to  review  the  determination  of  an  inferior 

tribunal, 

2120.  Cases  where  wrtt  may  iraae. 

2121.  2122.  Cases  where  it  canuot  Issue. 
212;i.  When  Inaed  from  supreme  court. 

2124.  \%lieo   from  another  court. 

2125.  Limitation  of  time  for  review. 

2126.  Id.:  In  case  of  disabUlty. 

2127.  Application  for  writ;  where  and  bow  made. 

2128.  When  notice  necessary;  service  thereof. 

2129.  To  whom  writ  directed. 
1130.  Mode  of  service. 

2131.  Stay  of  proceedings. 

2132.  When  and  where  writ  returnable. 
SUB.  Subsequent  proceedings  as  in  an  action. 
8134.  Return:  when  and  how  made. 
2US.  Id.:  how  r(Hnp(^lled;  foes  for  making. 

2130.  Id.;   after  term  of  oflBce  expired. 
2137.  When  third  person  may  be  brought  In. 
S138.  Hearing  upon  return. 
£39.  Id.;   opon  alBdavtfs. 
2140.  Questions   to   be   determined. 
£41.  Final  order  upon  the  hearing. 

Restltntlon  may  be  awarded. 

Costa. 

Bntry   and  enrollment  of  final  order. 
145.  Effect   thereof. 

•'  Body  or  oiBcer  "  ;   "  determination  "  :   what  they  include. 

Application  of  this  article  to  certain  special  cases. 
4S.  Id.:  to  civil  cases  only. 

120.  Ca«e»  ivhere  "writ  tawLY  issue. 

writ  of  certiorari  regulated  in  this  article,  except  the  writ 
pified  in  section  2124  of  this  act,  is  issued  to  review  the  deter- 

tion  of  a  body  or  officer.    It  can  be  issued  in  one  of  the  fol- 

ig  cases  only: 

WTiere  the  right  to  the  writ  is  expressly  conferred,  or  the 

thereof  is  expressly  authorized,  by  a  statute. 

WTiere  the  writ  may  be  issued  at  common  law,  by  a  court 

leral  jurisdiction,  and  the  right  to  the  writ,  or  the  power  of 
(eoart  to  issue  it,  is  not  expressly  taken  away  by  a  statute. 

ClAfles  w^lkere  It  caiiik<rC  fsaue. 

writ  of  certiorari  cannot  be  issued,  to  review  a  determination, 
>,  after  this  article  takes  effect,  in  a  civil  action  or  special 

ling,  by  a  court  of  record,  or  a  judge  of  a  court  of  record. 
H  1356  and  1367,  also  8  2,   ante. 

^tl22.  Tlie  aame. 

fecept  as  otherwise  expressly  prescribed  by  a  statute,  a 
It  of  certiorari  cannot  be  issued,  in  either  of  the  following 
les: 

L  To  review  a  determlnttion,  which  does  not  finally  determine 
[  rights  of  tiu  parties,  with  respect  to  the  matter  to  be  reviewed. 
V  Where  the  determination  can  be  adequately  reviewed,  by  an 
^Pal  to  a  court,  or  to  some  other  body  or  officer. 
L  Where  the  body  or  officer,  making  the  determination,  is 
pessly  authorized,  by  statute,  to  rehear  the  matter,  Mpon  the  . 

iter's   applicatioii;    unless  the   determination   to   be   reviewed  i  | 
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was  made  upon   a  rdiearing,   or   the   time   within    which 
relator  can  procure  a  rehearing  has  elapsed. 

1  2128.  LAm'd,  1895.]    IVhen  iflaued  from  aupreme   eowrl 

A  writ  of  certiorari  can  be  issued  only  out  ol  the  supi 
court,  except  in  a  case  where  another  court  is  expressly  aai 
ized  by  statute  to  issue  it. 

L.    1896.    cb.   946. 

S  2124.  'Wben  from  anotber  court. 

Any   court  of  record,  exercising  jurisdiction   of  an   appel 
uature,   may  issue  a   writ  of  certiorari,  -  requiring   the    body 
oflBcer  whose  proceedings  are  under  review,  to  make   a   ret 
to  the  court  issuing  the  writ,  at  a  time  and  place,  fixed  by 
court,  and  designated  in  the  writ,  for  the  purpose  of  snppl 
any  diminution,  variance  or  other  defect,  in  the  record  or 
papers,   before  the  court  issuing  the  writ,   in   any   case    wl 
justice  requires  that  the  defect  should  be  supplied,  and  adeqi 
relief  cannot  l>e  obtained  by  means  of  an  order. 

2  R.  S.  699,  S  46  (2  Edm.  021).    See  |  1216,  ante. 

S  2126.  Limitation  of  time  for  review. 

Subject  to  the  provisions  of  the  next  section,   a  writ  of 
tiorari  to  review  a  determination  must  be  granted  and  aei 
within    four    calendar    months    after    the    determination    to 
reviewed   becomes   final   and   binding,   upon  the  relator,    or 
person  whom  he  represents,  either  in  law  or  in  fact. 

8  2126.  [Am*d,  1896.]    Id.)  in  caae  of  dl«abllitr. 

The   appellate  division  of  the  supreme  court  may    grant 
writ,  at  any  time  within  twenty  months  after  the  expiration 
the  time  limited  in  the  last  section,  where  the  relator,   or 
person  whom  he  represents,  was  at  the  time  when  the  doterm 
tion  to  be  reviewed  became  final  and  binding  upon  him,  eithi 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned    on    a   criminal    charge,    or   in    execution    Q[ 
conviction  of  a  criminal  offence,  for  a  term  less  than  for  lifi 

L.  1895.  ch.  946.  See  9  2091,  ante. 

S    2127.    [Am'd,    1896.]    AppUeatton    for   wrlty   ^vrKere 
bovr  made. 

An  application  for  the  writ  must  be  made  by,  or  in  behalf 
a  person  aggrieved  by  the  determination  to  be  reviewed:  mi 
be  founded  upon  an  aflSdnvit,  or  a  verified  petition,   'which 
be  accompanied  by  other  written  proof;  and  must  ahow  a  proi 
case  for  the  issuing  of  the  writ.     It  can  be  granted   only  at 
term  of  the  appellate  division  of  the  supreme  court  or  at    . 
term;  and  the  granting  or  refusal  thereof  is  discretioaary' wi 
the  court. 

L.  1847,  ch.  280,  fi  17  (4  Edm.  661);   L.  1896.  cb.  946. 

S  2128.  "Wben  aotiee  neceiiMary)  Herriee  thereof. 

Until  provision  is  made,  in  the  general  rules  of  practice, 
requiring,   or  dispensing  with   notice  of  the  application   for 
writ,  the  court  to  which  the  application  for  the  writ   is  m 
may.    In    its    discretion,    require    or    dispense    with    notice, 
notice,  when  it  is  necessary,  must  be  served,  with  copies  of 
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>rg  apon  which  the  application  is  to  be  made,  upon  the  body 

officer,  whose  determmation  is  to  be  reviewed,  or  upon  such 

persoo  as  the  court  directs,  as  prescribed  ixi  this  article 

the  serTice  of  a  writ  of  certiorari.     The  service  must  bts 

it  at  least  eight   days   before   the   application,    unless   the 

by  an  order  to  show  cause,   prescribes   a   shorter  time. 

ire  notice  is  given,  the  person  served  may  produce  affidavits 

[other  written  proofs,   upon  the   merits,   m  opposition  to  tae 

'ication. 

K  To  vrbom  writ  directed. 

writ  must  be  directed  to  the  body  or  officer,  whose  deter- 

ion  is  to  be  reviewed;  or  to  any  other  person  having  the 

of  the  record  or  other  papers  to  be  certified;  or  to  both, 

iry.    Where  it  is  brought  to  review,  the  determination 

board  or  body,  other  than  a  court,  if  an  action  would  lie 

the  board  or  body,  in  its  associate  or  official  name,  it 

be  directed  to  the  board  or  body,  by  that  name;  otherwise 

St  be  directed  to  the  members  thereof,  by  their  names. 

130.  Mode  of  aervlce. 

(Writ  of  certiorari  must  be  served  as  follows,  except  where 
It  directions,  respecting  the  mode  of  service  thereof,  are 
hj  the  court  granting  it: 

fhere  it  is  directed  to  a  person  or  persons  by  name,  or 
or  their  official  title  or  titles,  or  to  a  municipal  corpora- 
it  must  be  served,  upon  each  officer  or  other  person,  to 
it  is  so  directed,  or  upon  the  corporation,  in  the  same 
pr  as  a   summons  in   an  action   brought   in   the   supreme 
except  as  prescribed  in  the  next  two  subdivisions  of  this 
m. 

[Where  it  is  directed  to  a  court,  or  to  the  judges  of  a 
having  a  clerk  appointed  pursuant  to  law,  service  upon 

[conrt,  or  the  judges  thereof,   may   be  made  by   filing  the 

^  vith  the  clerk. 

[Where  it  is  to  be  served  upon  any  other  board  or  body, 
m  the  members  thereof,  it  may  be  served  as  prescribed 
Hon  2071  of  this  act,  for  service,  upon  a  like  board  or 
of  an  alternative  writ  of  mandamus. 

I  2071,  ante;   2  B.  8.  602.  9  68  (2  Edm.  625),  and  2  R.  S.  599,   8  45 
621). 

LSI.   Stay    of   proeeedlnara. 

?pt  as  prescribed  in  this  section,  a  writ  of  certiorari  does 
ly  the  execution  of  the  determination  to  be  reviewed,  or 
the  power  of  the  body  or  officer,  to  which  or  to  whom  it 
jed.  The  court,  which  grants  the  writ,  may  in  its  dis- 
to,^  and  upon  such  terms,  as  to  the  security  or  otherwise. 
Jtice  requires,  direct  by  a  clause  in  the  writ,  or  by  a 
ite  order,  that  the  execution  of  the  determination  bo 
i,  pending  the  certiorari,  and  until  the  further  direction 
2^  court.  A  bond,  undertaking,  or  other  security,  given  to 
jnre  such  a  stay,  is  valid  and  effectual,  according  to  its  terms, 
pvor  of  a  person  beneficially  interested  in  upholding  the  do- 
pination  to  be  reviewed,  who  is  admitted  as  a  party  to  the 
pal  proceeding,  as  prescribed  in  section  2137  of  this  act. , 

^32.  Ilirbeii  and  -irliere  "vrrlt  retariia'ble. 

I  Writ  of  certiorari  must  be  made  returnable,  within  twenty 
n  after  the  service  thereof,  at  the  office  of  the  clerk  of  the 
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court.  If  it  was  issued  from  the  supreme  court,  it  must  be  mi 
i-cturnable  at  the  oihce  of  the  clerk  of  the  cuuui^-,  aei»i^iuft 
therein,  wherein  the  determination  to  be  reviewed  was  made;  i 
if  the  county,  designated  in  the  writ,  is  not  the  proper  county, : 
court,  upon  motion,  may  amend  the  writ  accordiugl^f-.  Tiitxvai 
all  papers  on  file  must  be  transferred  to  the  clerk  of  the  couju 
where  the  writ  is  made  returnable  by  the  amendment. 

See  S  2188,   post. 

§  2133.  Subseciuent  proceedtnira  bm  in  an  notion. 

After  a  writ  of  certiorari  has  been  issued,  the  time  to  mab 
return  thereto  may  be  enlarged,  or  any  other  order  may 
made,  or  proceeding  taken,  in  the  cause,  in  relation  to  any  n 
tor  not  provided  for  in  this  article,  as  a  similar  proceeding  ^ 
be  taken  in  an  action,  brought  in  the  same  court,  and  trialiM 
the  county  where  the  writ  is  returnable. 

§  1S134.  Return)  'vrhen  and  Itoiv  ntade. 

The  clerk,  with  whom  a  writ  of  certiorari  is  filed,    and 
person,  upon  whom  a  writ  of  certiorari  is  served  as   pr< 
in  section  2130  of  this  act,  must  make  and  annex  to  the  w 
to  the  copy  thereof  served  upon  him,  a  return,  with  a  trai 
annexed,  and  certified  by  him,  of  the  record  or  proceedingB, 
statement  of  the  other  matter,  specified  in  and  required  byl 
writ.    The  return  must  be  filed  in  the  office  where  the 
returnable,  according  to  the  command  thereof. 

2  R.  S.  599.  II  46  and  46  (2  Edm.  021). 

f  2135.  Id.)  hour  compelled |  fee*  for  n&akinar.  i 

If  a  return  is  defective,  the  court  may  direct  a  further  r^l 
An  omission  to  make  a  return,  as  required  by  a   writ   of 
tiorari,  or  by  an  order  for  a  further  return,  may  be  punish< 
a  contempt  of  the  court.    But  a  judge  or  dork  shall  not  be 
punished,  unless  the  relator,  before  the  time  when  the  retui 
required,  pays  him,  for  his  return,  the  sum  of  two  dollars,  ai 
addition,  ten  cents  for  each  folio  of  the  copies  of  papers  rcqi 
to  be  returned.  j 

See  2  R.  S.  676,  S  83  (2  Edm.  690),  and  |  2006,  ante. 

.      ,  i 

j  2130.  Id.;  after  term  of  olUce  expired* 

A  writ  of  certiorari  may  be  issued  to,  and  a  return  to  a  wri) 
certiorari  may  be  made  by,  an  officer,  whose  term  of  office  hasi 
pired.  Ruch  an  officer  may  be  punished  for  a  failure  to  make  ai 
turn  to  the  writ,  as  required  thereby;  or  to  make  a  further  reOI 
as  required  by  an  order  for  that  purpose. 

g  2137.  [Am'd,  1896.]  "Wlien  tMrd  peraon  uax  l»e  1»ro«i 
in. 

Upon  the  application  of  a  person,  specially  and  beneficially 
terested  in  upholding  the  determination  to  be  reviewed,  the  c* 
may,  in  its  discretion,  admit  him  as  a.  party  defendant  in  1 
special  proceedings,  upon  such  terms  as  justice  requires.  Ani 
term  of  the  appellate  dirision  of  the  supreme  court,  at  which  i 
cause  is  noticed  for  hearing,  and  is  placed  upon  the  calendar,  m 
in  a  proper  case,  direct  that  notice  of  the  pendency  of  the  spec 
proceeding  be  given  to  any  person,  in  such  a  manner  as  it  tbii 
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proper;  and  may  suspend  the  hearing  until  notice  ia  given  ac* 
Bordingly. 

L.    1806,    tit.   048. 

I  2138.    [Am*d,   18d5.]    HearlniT  upon  return. 

!  The  cause  must  be  heard  at  a  term  of  the  appellate  diyision  of 
^  supreme  court,  held  within  the  judicial  department,  embracing 
le  county  where  the  writ  was  returnable.  Kither  party  may  no- 
it  for  hearing,  at  any  time  after  the  return  is  complete.  Ex* 
t  as  prescribed  in  the  next  section,  it  must  be  heard  upon  the 
trit  and  return,  and  the  papers  upon  which  the  writ  was  granted. 

]*.   18B6.    ch.    M6. 

p|  213&.   Id.;   upon  aflLdaTlta. 

If  the  officer  or  other  person,  whose  duty  it  is  to  make  a  retom, 
absconds,  removes  from  the  State,  or  becomes  insane,  after 
writ  is  issued,  and  before  making  a  return,  or  after  making  an 
efficient  return;  and  it  appears  that  there  is  no  other  oiiScer  or 
D,  from  whom  a  sufficient  return  can  be  procured  by  means 
a  new  certiorari;  the  court  may,  in  its  discretion,  permit  affi* 
Tits,  or  other  written  proofs,  relating  to  the  matters  not  suffi- 
tly  returned,  to  be  produced,  and  may  hear  the  cause  accord- 
The  court  may  also,  in  its  discretion,  permit  either  party 
produce  affidavits,  or  other  written  proofs,  relating  to  any  al- 
"  error  of  fact,  or  any  other  question  of  fact,  which  is  essential 
file  jurisdiction  of  the  body  or  officer,  to  make  the  determlna* 
to  be  reviewed,  where  the  facts,  in  relation  thereto,  are  not 
ciently  stated  in  the  return,  and  the  court  is  satisfied  that 
cannot  be  made  to  appear,  by  means  of  an  order  for  a  fur- 
return. 

t  R.  8.  271.  I  261  (2  Edm.  280);  Co.  Proc..  §  808. 
I  2140.  ^veationa  to  be  determined. 

The  questions,  involving  the  merits,  to  be  determined  by  the 

rt  npon   the  hearing,  are  the  following,  only: 
1.  Whethor  the  body  or  officer  had  jurisdiction  of  the  subject- 
tt«»r  of  the  determination  under  review. 

Whether  the  authority,  conferred  upon  the  body  or  officer, 
relation  to  that  subject-matter,  has  been  pursued  in  the  mode 
nired  by  law,  in  order  to  authorize  it  or  him  to  make  the 
ermination. 

3.  Whether,   in  making  the  determination,   any  rule   of   law, 
"ecting  the  rights  of  the  parties  thereto,  has  been  violated,  to 

prejudice  of  the  relator, 
4.,  Whether  there  was  any  competent  proof  of  all  the  facts, 
ry  to  be  proved,  in  order  to  authorize  the  making  of  the 
tennination. 

5.  If  there  was  such  proof,  whether  there  was,  upon  all  the 
pidence.  such  a  preoonderance  of  proof,  against  the  existence  of 
pay  of  those  facts,  that  the  verdict  of  a  jury,  affirming  the  exlst- 
joce  thereof,  rendered  in  an  action  in  the  supreme  court,  triable 
^  a  inry,  would  be  set  aside  by  the  court,  as  against  the  weight 
if  evidence. 

'   I  2141.  Final  order  upon  the  hearimir. 

The  court,  upon  the  hearing,  may  make  a  final  order,  annulling 
Or  confirming,  wholly  or  partly,  or  modifying,  the  determination  re- 
tiewod,  as  to  any  or  all  of  the  parties. 

^  1868,  eh.  828,  f  6. 
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9  :fil4a.  Restitution  may  be  a^r&rded. 

Where  the  determination  reviewed  is  annulled  or  modified,  the 
court  may  order  and  enforce  restitution,  in  like  manner,    witb  j 
like  effect  and  subject  to  the  same  conditions,  as  where  a  jndg- 1 
ment  is  reversed  upon  appeal. 

See  §   1292.  ante.  j 

S    2143.   Conts.  1 

Costs,  not  exceeding  fifty  dollars  and  disbursements,  may  bej 
awarded  by  the  final  order,  in  favor  of  or  against  either  party,  I 
in  the  discretion  of  the  court,  . 

See  S§  2086  and  2100,  ante;  alao,  |  2007,  ante. 

■ 

f  2144.  Kntry  and  enrollment  of  final  order* 

The  final  order  of  the  court  upon  the  certiorari  must  be  entered.' 
in  the  office  of  the  clerk  where  the  writ  was  returnable, 
before  it  can  be  enforced,  an  enrollment  thereof  must  be  fih 
For  that  purpose,  the  clerk  must  attach  together,  and  file  in 
office,  the  papers  upon  which  the  cause  was  heard;   a  certil 
copy  of  the  final  order;  and  a  certified  copy  of  each  order,  "whi^ 
in  any  way  involves  the  merits,  or  necessarily  affects  tbe  fii 
order. 

See  §S  1237,  1345,  and  1364,  ante. 

S  2145.  Effect  thereof. 

The  filing  of  the  enrollment  in  the  office  of  the  clerk   ^vh< 
the  final  order  is  entered,  as  prescribed  in  the  last  section,   is 
sufficient  authority  for  any  proceeding,   by  or  before    the 
which,  or  the  officer  who,  made  the  determination  reviewed,  whi< 
the  final  order  of  the  court  directs  or  permits.    But  whore  tl 
execution  of  the  final  order  is  stayed  by  an  appeal  to  the  court 
appeals,  the  proceedings  below  are  stayed  in  like  manner. 

See  S  1345,  ante. 

§  214G.  <<  Body  or  oflleer  "  $  «  determination  **  |  frbmt  tlai 
Include. 

The  expression,  **  body  or  officer  ",  as  used  in  this  article,  ii 
eludes  every  court,  tribunal,  board,  corporation,  or  other  persoi 
or  aggregation  of  persons,  whose  determination  may  be  reviews 
by  a  writ  of  certiorari;  and  the  word,  "determination",  as  ai 
in  this  article,  includes  every  judgment,  order,  decision,  adjudica- 
tion, or  otlior  act  of  such  a  body  or  officer,  which  is  subject  to  " 
80  reviewed. 

S  2147.  Application    of    thla    article    to  certain    ai^eoimt 

caseii. 

Where  the  right  to  a  writ  of  certiorari  is  expressly  conferred^ 
or  the  isHuing  thereoi  is  expressly  authorized,  by  a  statute,  paesedj 
before,  and  remaining  in  force  after,  this  article  takes  effect,  this' 
article  does  not  vary,  or  affect  in  any  manner,  any  provision  of 
the  former  statute,  which  expressly  prescribes  a  different  regmla- 
tion,  with  respect  to  any  of  the  proceedings  upon  the  certloraH 
to  be  issued  thereunder. 

f  2148.   Id.;    to  civil   cnses    only. 

This  article  is  not  applicable  to  a  writ  of  certiorari,  brought  to 
review  a  deterniinution  made  in  any  criminal  matter,  except  a 
criminal  contempt  of  court. 
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CHAPTER   XVII. 
Certain  Special  Proceedings  Instituted  Without  Writ 

L— ProeMdlngt  Belfttinf  to  iMfolrent  Debton  »b4  to  PrIsoii«ra. 

n.-  SaMBUury  Proeoedliif  ito  BoeoT«r  tlie  Ponearion  ofBe*!  Propertj. 

III.— Proeoedinn  to  Paniik  a  CoBtempt  of  Covrt,  other  than  a 
Crlalaal  Coateaipt. 

IT. — Proeoodlaga  to  Colleet  a  Fiae . 

T.—  Proeoodiaga  to  DiaeoTer  the  Doatli  of  a  Teaant  for  Life. 

PHI    TI.—  Proooodlavi  for  the  Appolatmeat  of  a  Coaiaitttee  of  the  Peraoa 
aad  of  tao  Proporty  of  a  Laaatie,  Idiot,  or  a  Uabitaal  Draak- 
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Bru  Til.—  Proceediaprs  for  the  Diepoeltloa  of  the  Beal  Property  of  aa 
lafhat,  Laaatie,  Idiot,  or  Hahltaal  Draakard. 

Tin.—  Irhitzatioai. 

IX.—  Proeoediagg  to  ForecloM  a  Mortgage  by  AdTertiiemeat. 

X.— Proeoediagfl  to  Chaage  the  Name  of  aa  ladiridaal. 

XL—  Froaoodiagfl  for  the  Tolaatary  Diesolatioa  of  a  Corporatioa. 
XII.— Proeoedlagi  Sapplomeatary  to  aa  Sxeoatioa  Igaiaat  Property. 

TITUS  L 

Lgs  relating  to  insolyent  debtors  and  to  prisoners. 

1.  Discbarffe  of  an  InaolTent  from  hie  debts. 

2.  Bxemptloo    from   arrest,    or   diBchart^e    from    Imprisonment,    of    an 
IzmolTent  debtor. 

8.  DiflChanre   of   an   imprisoned  Judgment    debtor   from   Imprltsonmeot 
4.  Care  of  the  property  of  a  person  confined  for  crime. 

article:  first. 

Discharge  of  an  insolvent  f?  om  hia  debts. 

2140.  Who  may  be  discharged. 

2150.  To  what  court  application  to  be  made. 

2151.  Contents   of   petition. 
2192.  Consent   of   creditors   to   be   annext^d. 

2153.  Consent  of  eierutor,   administrator,    receivor.    rtc. 

2154.  Id.;  of  corporation,  etc. 
2156.  Id.;  of  partnership. 

2156.  Effect  of   consent    where  petitioner   In  a    Joint    de»)tor. 

2157.  Cooaent  of   purchaser  of  deiit.  etc. 

2158.  ConsentlniE  c-edltor  must  relinqulHh  f^curit.v. 
2150.  Penalty  If  creditor  swears   falsely. 

2180.  Affldarlt  of  consenting  creditor. 

2181.  When  non-resident  creditor  to  annex  account,  etc. 
2162.  Petitioner's  schedule. 
21«B.  His  affldarlt. 
2IS4.  Order  to  show  cause, 
2186.  How  order  published   and  served. 
5*-  Hearing. 

SS'  ^^ting  cause  on  calendar. 
2188.  OppMiP^  creditor  to  flle  specifications,  and  may  demand  Jury  trial. 
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Sec.  2189.  Id.;  to  file  1>roof8,  If  not  named  in  scbednle. 

2170.  PioceedlngB  tf  Jurors  do  not  agree. 

2171.  When  insolTent  required  to  produce  bis  non-r^ident  wife. 

2172.  Examination  of  an   Insolrent. 

2173.  When  insolrent  cannot  be  discharged 

2174.  When    assignment   to    be    directed. 
2176.  Assignment;  contents,  and  to  whom  made« 

2176.  Id.;  trustees,  how  designated. 

2177.  Effect  of  assignment. 

2178.  When  discharge  to  be  granted. 

2179.  2180.  Proceedings  where  trustee  refuses  to  glre  certificate,  efic 

2181.  Discharge,  etc.,  to  be  recorded. 

2182.  Effect   of   discharge. 
2188.  Id.;   exception  as  to  foreign  contracts  or  creditors. 

2184.  Id.;  as  to  debts,  etc.,  to  the  United  States  and  the  State. 

2185.  Insolvent  to  be  released  from  imprisonment. 

2186.  Discharge;  when  void. 

2187.  luTalidlty  may  be  proved  on  motion  to  vacate  order  of  Arrest, 

§  n.49L  "Wlao  mar  be  diflobarired. 

An  insolyent  debtor,  who  is  a  resident  of  the  State  at  the 
of  presenting  his  petition,  may  be  discharged  from  his  debts, 
prescribed  in  this  article. 

2  R.  S.  16,  9  1  (2  Bdm.  17),  am'd. 

S   2150.    [Am^dy    1896.]    To   -vrbat   court   applfcatloA   to 
made. 

Application  for  such  a  discharge  must  be  made,  by  the  petit 
of  the  insolvent,  addressed  to  the  county  court  of  the  county 
which  he  resides;  or,  if  he  resides  in  the  city  of  New  Ycnrl^ 
the  supreme  court. 

See  3  R.  S.p  6th  ed.,  109,  SI  1  end  2  (2  Edm.  35);  L.  1895.  ch.  946. 

I    21R1.    Contents    of    petition. 

The  petition  must  be  in  writing;  it  must  be  signed  by  the  ii 
vent,  and  specify  his  residence;  it  must  set  forth,  in  substai 
that  he  is  unable  to  pay  all  his  debts  in  full:  that  he  is  willioL 
assign  his  property  for  the  benefit  of  all  his  creditors,  and, 
all  other  respects,  to  comply  with  the  provisions  of  this  ai_- 
for  the  purpose  of  being  discharged  from  his  debts;  and  it  mi 

fray  that,  upon  his  so  doing,  he  may  be  discharged  accordL 
t  must  be  verified  by  the  affidavit  of  the  insolvent,  ann< 
thereto,  taken  on  the  day  of  the  presentation  thereof,  to 
effect,  that  the  petition  is  in  all  respects  true,  in  matter  of  ' 

1  2152.  Consent  of  creditor*  to  be  annexed. 

The  petitioner  must  annex  to  his  petition  one  or  more  wril 
instruments,  executeii  by  one  or  more  of  his  creditors,  reaii 
in  the  United  States,  having  debts  owing  to  him  or  them  in 
faith,  then  due  or  thereafter  to  become  duo,  which  amount 
not  less  than  two-thirds  of  all  the  debts,  owing  by  the  petitioi 
to  creditors  residing  within  the  United  States.    Each  iiistrumc 
must  be  to  the  effect,  that  the  person  or  corporation,  executing 
consents  to  the  discharge  of  the  petitioner  from  his  debts,  u\ 
his  complying  with  the  provisions  of  this  article. 

2  R.  S.  86,  f  2  (2  Edm.  37). 
S  21G8.  Conaent  of  executor,  adminiatrator,  reeel^rer. 

An  executor  or  administrator  may  become  a  consenting  cr«lit 
under  the  order  of  the  surrogate's  court  from  which  his  letti 
issued.  A  trustee,  official  assignee,  or  receiver  of  the  property 
a  creditor  of  the  petitioner,  whether  created  by  operation  of  ' 
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by  the  act  of  parties,  may  become  a  consenting  creditor,  under 
le  order  of  a  justice  of  the  supreme  court.  A  person  who  be- 
>mes  a   consenting  creditor,   as  prescribed   in   this  section,    is 

irgeable 'only  for  the  sum  which  he  actually  receives,  as  a 
iTidend  of  the  insolTent's  property. 

R.  S.  96.  i  3,  and  L.  1860,  ch.  210.  I  1  (4  Bdm.  462),  am'd  and  goU' 
Uted. 

2154.   Id. I  of  corporation,  etc* 

[Where  a  corporation  or  joint-stock  association  becomes  a  con^ 

iting  creditor,  its  consent  must  be  executed  under  its  common 

and  may  be  attested  by  any  director  or  other  officer  thereof, 

authorized  for  that  purpose;  who  may  make  any  affidavit, 

tired  of  a  creditor  in  tne  proceedings. 

..  S  7  (2  Bdm.  87).  am*d. 

1.2155.   Id..}  of  partnerablp. 

There  a  partnership  becomes  a  consenting  creditor,  the  con- 
U  may  be  executed  in  its  behalf,  and  any  affidavit,  required 
la  creditor  in  the  proceedings,  may  be  made,  by  either  of  the 
iers. 
f  8.   am'd. 

L5^  Effect    of    coiuient    where    petitioner    i«    a  lolnt 

»r. 

creditor's  consent  does  not  affect  his  remedy  against  any 
)n  or  persons  indebted  jointly  with  the  petitioner;  and  the 
tioner's  discharge  has  the  effect,  as  between  the  creditor  and 
other  joint  debtors,  of  a  composition  between  the  petitioner 
the  creditor,  made  as  prescribed  in  article  third  of  title  fifth 
lapter  fifteenth  of  this  act. 

1S49,  cb.  176  (4  Edm.  451).  am'd.     See  H  1042  aod  1944,  ante;  also,  L. 
clL  257.   f  3. 

2157.  Coniient  of  pnreliaaer  of  debt,  etc 

lere  a  consenting  creditor  is  the  purchaser  or  assignee  of 

?bt  against   the  petitioner,   or  the   executor,   administrator, 

tee,  or  receiver  of  sucL  a  purchaser  or  assignee,  he  is  deemed, 

all  the  purposes  of  this  article,  except  as  to  the  declaration 

:   :eipt  of  dividends,  a  creditor  only  to  the  amount,  actually 

in  j^ood  faith  p.^l  for  the  debt,  by  him,  or  by  the  decedent 

LOthc-r  person;  from  whom  he  derives  title,  and  remaining  un- 

"ected.    This  section  is  not  affected  by  the  recovery  of  a  judg- 

it  for  the  debt,  after  the  purchase  or  assignment;  but  in  that 

^  the  consenting  creditor  may  include  the  uncollected  costs, 

if  they  were  part  of  the  sum  paid  for  the  debt. 

R.  S.  36,    S  10.   am'd. 

2158.  Consentlnir  creditor  ntiist  rellnanlsb  security. 

creditor  who  has,  in  his  own  name,  or  in  trust  for  him,  a 
jrtjrage,  judgment,  or  other  security,  for  the  payment  of  a  sum 
money,  which  is  a  lien  upon,  or  otherwise  affects,  real  or  per- 
il property  belonging  to  the  petitioner,  or  transferred  by  him 
ice  the  lien  was  created,  cannot  become  a  consenting  creditor, 
h  respect  to  the  debt  so  secured,  unless  he  adds  to  or  includes 
fhls  consent,  a  written  declaration,  under  his  hand,  to  the  effect. 
It  he  relinquishes  the  mortgage,  judgment,  or  other  scKirity, 
far  as  it  affects  that  property,  to  the  truate?  tp  be  appointed 
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pursuant  to  the  petition,  for  the  benefit  of  all  the  creditors.  Sod 
a  declaration  operates,  to  that  extent,  as  an  assignment  to  thi 
trustee,  of  the  mortgage,  judgment,  or  other  security;  and  Testi 
hi  him  accordingly  all  the  right  and  interest  of  the  consentim 
creditor  therein. 
2  B.  8.  86,  f  11.  am'd. 

1  2159  Penalty  if  credUor  aurears  falsely. 

If  a  creditor  knowingly  swears,  in  any  proceedings  authoriifl 
by  this  article,  that  the  petitioner  is,  or  will  become,  indebted  t 
him,  in  a  sur^.  of  money,  which  'j  not  really  due,  or  thereafll 
to  become  due;  or  in  more  thou  the  true  amount;  or  that  moi 
was  paid  for  a  debt,  which  r/as  purchased  or  assigncJ,  than  ^ 
sum,  actually  and  in  good  faith  paid  therefor;  he  forfeits  to  til 
trustee,  to  be  recovered  in  an  action,  twice  the  sum,  so  false! 
sworn  to. 

Id..  S  12,  am'd. 

§  2160.  Afltda-vit  of  coaaentlnff  creditor.  ^ 

The  consent  of  a  creditor  must  be  accompanied  with  his  affidfl 
▼it,  stating  as  follows: 

1.  That  the  petitioner  is  justly  indebted  to  him.  or  will  becoH 
indebted  to  him,  at  a  future  day  specified  therein,  in  a  sol 
therein  specified;  and,  if  he,  or  the  person  from  whom  he  derive 
title,  is  or  was  the  purchaser  or  assignee  of  the  debt,  he  moi 
also  specify  the  sum,  actually  and  in  good  faith  paid  for  tl 
debt,  as  prescribed  in  section  2157  of  this  act. 

2.  The  nature  of  the  demand,  and  whether  it  arose  upon  writM 
security,  or  otherwise,  with  the  general  ground  or  considerstilj 
of  the  indebtedness. 

3.  That  neither  he,  nor  any  person  to  his  use,  has  received 
the  petitioner,  or  from  any  other  person,  payment  of  a  demi 
or  any  part  thereof,  in  money  or  in  any  other  way,  or  any 
or  reward  of  any  kind,  upon  an  express  or  implied  trust, 
dence,  or  understanding,  that  he  should  consent  to  the  disch 
of  the  petitioner. 

Where  a  consenting  creditor  is  an  executor,  administrator,  tm 
tee,  receiver,  or  assignee,  he  may  state  the  necessary  facts,  1 
his  affidavit,  upon  information  and  belief,  setting  forth  tberi) 
the  grounds  of  his  belief;  but  in  that  case^  the  consent  must  tM 
be  accompanied  with  the  affidavit  of  the  insolvent,  to  the  effect 
that  all  the  matters  of  fact  stated  in  the  affidavit  of  the  consen 
ing  creditor  are  true. 

2  R.  S.  16.  9  4  (2  Edm.  17),  m  modified  by  U  1860,  ch.  210,  8  2  (2  Eft 
482),  am'd.    See  8  2167.  ante. 

8  2161.  "Wlken.  non-reaident  creditor  to  annex  aeeoa^ 
etc 

A  consenting  creditor,  residing  without  the  State,  and  wi 
the  United  States,  must  annex  to  his  consent  the  original 
counts,  or  sworn  copies  thereof,  and  the  original  specialties 
other  written  securities,  if  any,  upon  which  his  demand  arose 
depends,  provided,  however,  that  when  such  original  special  " 
or  other  written  securities,  are  lost,  such  fact  must  be  stated 
reason  for  not  annexing  thereto  the  consent,  and  the  fact  of 
loss,  and  the  manner  of  the  loss  thereof  must  be  stated  in  the 
davit  of  the  creditor  to  the  best  of  his  knowledge,  or  must 
otherwise  proved  by  affidavit  to  tbe  satisfaction  of  the  co 
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and  the  court  may  thereupon,  in  such  case  or  proceeding,  by  its 
order,  dispense  with  the  annexing  to  such  consent  of  the  original 
qiecialtles  or  other  written  securities; 

Art.  7.   I  9,   R.   S.,   azn'd. 

I  2102.    Petitioner's    acliediale. 

The  petitioner  must  annex  to  his  petition  a  schedule,  containing: 

1.  A  full  and  true  statement  of  all  his  creditors. 

2.  A  statement  of  the  place  of  residence  of  each  creditor,  if 
lis  known;  or,  if  it  is  not  known,  a  statement  of  that  fact. 

3.  A  statement  of  the  sum  which  he  owes  to  each  creditor, 
the  nature  of  each  debt   or  demand,   whether  arising  on 

itten  security,  on  account  or  otherwise. 

4.  A  statement  of  the  true  cause  and  consideration  of  his 
iadebtedness  to  each  creditor,  and  the  place  where  the  indebted- 
ness accrued. 

5.  A  statement  of  ai^y  existing  judgment,  mortgage,  or  col- 
kteral  or  other  security,  for  the  payment  of  the  debt. 

6.  A  full  and  true  inyentory  of  all  his  property,  in  law  or  in 
equity,  of   the   incumbrances   existing  thereon,   and   of   all  the 

ks,  vouchers  and  securities,  relating  thereto, 
ill.  8.  8  6.  B.  S. 

» 

{2168.  [Am'd,  1896.]    Hi*  affldaTit. 

An  affidayit,  in  the  following  form,  subscribed  and  taken  by 
ne  petitioner  before  the  county  judge,  or,  in  the  city  of  New 
«rk,  before  the  judge  holding  the  term  of  the  court,  at  which 
order  specified  in  the  next  section  is  made,  must  be  annexed 
the  schedule: 

"I, ,  do  swear  "  (or  "  affirm  ",  as  the  case  may  be),  "  that 

i  matters  of  fact,  stated  in  the  schedule  hereto  annexed,  are, 
all  respects,  just  and  true;  that  I  have  not,  in  contemplation 
my  becoming  insolvent,  or  within  two  years  before  present- 
the  petition  herein,  disposed  of  or  made  over  any  part  of 
tty  property,  not  exempt  by  express  provision  of  law  from  levy 
sale  by  virtue  of  an  execution,  for  the  future  benefit  of 
yself  or  my  family,  or  disposed  of  or  made  over  any  part  of 
property,  in  order  to  defraud  any  of  my  creditors;  that  I 
Te  not,  in  any  instance,  created  or  acknowledged  a  debt  for 
greater  sum  than  I  honestly  and  truly  owed;  and  that  I  have 
t  paid,  secured  to  be  paid,  or  in  any  way  compounded  with, 
|«oy  of  my  creditors,  with  a  view  fraudulently  to  obtain  the 
yer  of  my  petition;  that  I  have  not  done,  suffered  or  been 
vy  to  any  act,  matter  or  thing  which,  if  accomplished,  would 
ground  for  withholding  my  discharge  under  the  provisions  of 
wis  act,  or  Invalidate  such  discharge  if  granted." 

U..  i  7,  am'd.    See  f  2175,  post.    In  effect  May  1.  1896.    L.  1896,  ch.  278. 

i 

I  2164.   Order    to    hIioit   cause. 

;  The  petition  and  other  papers,  specified  in  the  foregoing  sections 
|«f  this  article,  must  be  presented  to  the  court,  and  filed  with  the 
Ijerk.  The  court  must  thereupon  make  an  order,  requiring  all 
Je  creditors  of  the  petitioner  to  show  cause  before  it,  at  a 
itkne^and  place  therein  specified,  why  an  assignment  of  the  insol- 
i^nt*B  property  should  not  be  made,  and  he  be  thereupon  dis- 
JBarged  from  his  debts,  as  prescribed  in  this  article;  and  direct- 
ing that  the  order  be  published  and  served,  as  prescribed  in  the 
next  section. 

U..  1 8.  and  put  of  I  10.  am'd 
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I  :;21U6.  Hoiv  order  publiabed  and  served. 

The  order  must  be  published  and  served  in  the  following 
manner: 

1.  The  petitioner  must  cause  a  copy  thereof  to  be  published  in 
a  newspaper,  designated  in  the  order,  published  in  the  county; 
and  also,  if  one-fourth  part  of  the  insolvent's  debts  accrued   or 
are  due   to  creditors  residing  in  the  city  of  New- York,  in  a  news- 
paper published  in  that  city,  designated  in  the  order.    The  pub- 
lication must  be  made   at  least  once  in  each  of  ton  weeks,  imm^ 
diately  preceding  the  day  on  which  cause  is  to  be  shown,  unless 
all  the  creditors  reside  within  one  hundred  miles  of  the  place  ^ 
where  cause  is  to  be  shown,  in  which  case    the  publication  most; 
be  made    at  least  once  in  each  of  the  six  weeks,  immediately i 
preceding  that  day. 

"  2.  The  petitioner  must  also  serve  upon  each  creditor,  residing; 
within  the  United  States,  whose  place  of  residence  is  known  to 
him,  a  copy  of  the  order  to  show  cause,  either  personally,  atj 
least  twenty  days  before  the  day  when  cause  is  to  be  shown.  or< 
by  depositing  it.  at  least  forty  days  before  that  day,  in  the  post-j 
office,  inclosed  m  a  post-paid  wrapper,  addressed  to  the  creditori 
at  his  usual  place  of  residence.  ! 

Where  the  State  is  a  creditor  of  the  petitioner,  a  copy  of  tlie 
order  must  be  served  upon  the  attorney-general,  who  must  re?r^ 
sent  the  State  in  the  subsequent  proceedings.  ' 

Art.  8,  91  10  and  11,  B,  8.,  and  L.  1847,  cb.  866,  I  1  (4  Edm.  481),  amU 

$  2100.  Hearing. 

On  the  day  specified  in  the  order,  and  before  any  other  pro*] 
ceediugs  are  taken  in  the  matter,  the  petitioner  must  present  to- 
the  court)  and  file  with  the  clerk,  proof,  to  the  satisfaction 
the  court,  that  the  order  has  been  published  and  served,  as  pi 
scribed  in  the  la&t  section;  and  thereupon,  on  the  same  day^ 
upon  the  day  to  which  the  hearing  is  adjourned,  the  court  mi 
hear  the  allegations  and  proofs  of  the  parties  appearing.  Pi 
of  personal  service  of  a  copy  of  the  order  upon  any  person,  mi 
be  made,  in  like  manner  as  proof  of  personal  service  of  a  suuk^j 
mons,  in  an  action  brought  in  the  supreme  court. 

Id.,  f  12,  and  L.  1847,  ch.  806,  I  2  (4  Edm.  481),  am'd.    Sm  S  434,  ant 

§  2167*  Pvttinv  cause  on  ealendar. 

Where  the  insolvent's  discharge  is  opposed,  the  court  maj; 
direct  the  special  proceeding  to  be  placed  upon  the  calendar  f<tt 
trial.  In  that  case,  the  parties  must  appear,' and  the  proceedings 
arc  the  same,  as  in  an  action,  except  as  otherwise  prescribed  is 
this  article;  and  costs,  as  in  an  action,  except  for  proceediajn 
before  notice  of  trial,  may  be  awarded  to  either  party,  in  the 
discretion  of  the  court. 

§  2168.  OppoainiT  creditor  to  flle  spedflcationa,  and  mar 
demand  Jury  trial. 

In  order  to  entitle  a  creditor  to  oppose  the  discharge  of  the 
insolvent,  he  must,  on  the  day  fixed,  snow  cause,  or  nt  such  other 
time  as  the  court  directs,  file  with  the  clerk  a  specification  of  hi* 
objections;  and  he  may  then,  but  not  afterwards,  demand  a  trial. 
by  a  jtiry,  of  the  n no ^tions  of  fact  arising  thereuaon.  If  a  trial 
by  a  jury  is  not  then  (demanded,  the  questions  of  fact  must  he 
tried  by  the  court,  without  a  jury.  W  here  one  or  two  or  more 
opposing  creditors  demands  a  trial  by  a  jury,  all  the  materia 
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questions  of  fact,  ariamg  upon  the  objections  of  all  the  creditors, 
must  be  tried  in  like  manner,  and  at  the  same  time.  The  court 
may,  in  its  discretion,  direct  the  questions  to  be  settled,  and 
plalnJx  stated,  in  an  order,  as  where  an  order  is  made  by  the 
supreme  court,  in  an  action  pending  therein,  for  the  trial  of 
qaestions  of  fact  by  a  jury. 
Sectioa  13,  B.  S.,  am'd.    See  H  1163  and  1100,  snte. 

S  2168.  Id.$  to  flle  proofs,  flf  not  named  In  soliediile. 

Where  the  name  of  an  opposing  creditor  does  not  appear  in  the 

leduie,  he  mu  t  filj,  with  the  specification  of  his  objections, 

>f,  by  affidr.vit,  thit  he  is  a  creditor;  and  if  his  debt  is  not 

forth  in  the   .chedule^  he  must  also  file  his  afiSdavit,  to  tlie 

feet  specified  in  subdiyisions  first  and  second  of  section  2160 

E«f  tbjs  act. 

I  21TO.  Proceedings  if  Jnrors  do  not  mgre^ 

There  shall  be  but  one  trial  by  jury.    If  the  jurors  cannot  agree, 

ler  being  kept  together  for  such  a  time  as  the  court  deems 

x>nable,   the  court  must  discharge  them,  and  determine  the 

ions  of  fnct,  o;-  tho^e  questions  as  to  which  the  jurors  have 

agreed,  upon  the  evidence  taken  before  the  jury,   as  if  a 

had  not  been  demanded. 

K  f  19. 

I'f  2171.    IVben   InaolTent   required    to    produce   lila    non- 
Id  ent  -vrlfe. 

Where  the  petitioner's  wife  resides  without  the  State,  the  court, 
8  judge  thereof  out  of  court,  may,  upon  the  application  of 

creditor,  make  an  order,  requiring  tne  petitioner  to  bring 
wife  before  the  court,  at  the  hearing  or  trial,  to  the  end  that 

may  be  examined  as  a  witness.    A  copy  of  the  order  must 

personally  served  upon  the  petitioner,  at  least  three  weeks 

tfore  the  hearing.    If  it  appears,  upon  the  hearing,  that  service 

~  not,  with  due  diligence,  be  so  made,  in  consequence  of  the 
itioner's  sickness  or  absence,  the  court  may,  in  its  discretion, 
>um  the  hearing  or  trial,  and  prescribe  the  time  and  manner 
service  of  the  order  for  the  adjourned  day.  If,  after  due 
ice,  the  petitioner's  wife  does  not  attend  at  the  time  and  place 
>iiited,  tne  petitioner  is  not  entitled  to  his  discharge,  unless 
proves,  to  the  satisfaction  of  the  court,  by  his  affidavit,  or  upon 
oral  examination,  or  otherwise,  that  he  was  unable  to  procure 

attendance. 
U.,   g§   20   and    21,    am'd   and   consolidated. 

i  2172.  ESznmlnntion  of  insolTent. 

At  the  hearing  or  trial,  the  petitioner  must  be  examined  under 
<*th,  at  the  instance  of  any  creditor,  touching  his  property  or 
^Ms,  or  any  other  matter  stated  in  his  schedule,  or  any  changes 
tbat  have  occurred  in  the  situntion  of  his  property,  since  the 
■uiing  of  the  schedule;  and  particularly  whether  he  has  collected 
Uy  debts  or  demands,  or  made  any  transfers  of,  or  otherwise 
effected,  his  real  or  personal  property.  Any  creditor  may  con- 
tradict or  impeach,  by  other  competent  evidence,  the  testimony 
of  the  insc^veut  or  of  his  wife. 

IL.I2S. 
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§  2178.  Wlien  ImsolTent  cannot  be  dlsel&nrved. 

In  either  of  the  following  cases,  the  petitioner  is  not  entitled 
to  a  discharge: 

1.  Where  it  appears,  upon  the  hearing  or  trial,  that,  after  mak- 
ing the  schedule  annexed  to  his  petition,  he  has  collected  a  debt 
or  demand,  or  transferred,  absolutely,  conditionally,  or  otherwise, 
any  of  his  property,  not  exempt  by  law  from  levy  and  sale  by 
virtue  of  an  execution,  and  he  neglects  or  refuses  forthwith 
pny  over  to  the  clerk,  the  full  amount  of  all  debts  and  denuni 
so  collected,   and  the  full  value  of  all  property  so  transfe 
except  so  much  of  the  money,  and  of  the  value  of  the  propertyj 
as  appears  to  have  been  necessarily  expended  by  him  for 
support  of  himself  or  his  family. 

2.  Where  it  appears,  in  like  manner,  that  the  petitioner,  wltlui 
two  years  before  presenting  the  petition,  has,  in  contemplati< 
of  his  becoming  insolvent,  or  of  his  petitioning  for  his  dischar 
or  knowing  of  bis  insolvency,  made  an  assignment,  sale  or 
fer,  either  absolute  or  conditional,  of  any  of  his  property,  or 
any   interest   therein,   or   confessed    a   judgment,    or   given 
security,  with  a  view  of  giving  a  preference  to  a  creditor  foe 
antecedent  debt. 

Sections  23  and  24,  B.  S..  am'd;  L.  1804,  cb.   147. 

i  2174.  When  ansismmcnt  to  be  directed. 

An  order,  directing  the  execution  of  an  assignment,  mast 
made  by  the  court,  where  it  appears,  by  the  verdict  of  the  jai 
or,  if  a  jury  has  not  been  demanded,  or  the  jurors  have 
discharged  by  reason  of  their  inability  to  agree,  wbere  it  sat 
factorily  apoears  to  the  court;  as  follows: 

1.  That  the  petitioner  is  justly  and  truly  indebted  to  the  co«J 
sen  ting  creditors,   in   sums  which  amount,  in  the  aggregate, 
two-thirds  of   nil  the  debts,  which  the  petitioner  owed,   at 
time  of  presenting  his  petition,  to  creditors  residing  within 
United  States. 

2.  That  he  has  honestly  and  fairly  given  a  true  account  of 
property. 

3.  That  he  has,  in  all  things,  conformed  to  the  matters  reqoh 
of  him  by  this  article, 

Id.,  SS  25  and  26,  am*d. 

%  2176.  Aaiilffninent;  contents,  and  to  Trhom  made. 

The  order  must  designate  one  or  more  trustees,  residents  ot 
the  State;  and  must  direct  the  petitioner  to  execute,  to  him  o* 
them,   an  assignment  of  all  his  property,  at  law  or  in  equity* 
in  possession,   reversion,   or  remainder,   excepting  only  so  much; 
thereof,  as  is  exempt  by  law  from  levy  and  sale,  by  virtue  of  an. 
execution.    The   assignment   must   be    acknowledged    or   proTed») 
and  certified,  in   like  manner  as  a  deed   to  be  recorded  in  th^l 
county,  and  must  be  recorded  in  the  clerk's  office  of  the  coanty.^ 
Where    it   appears,   from   the   schedule,   or  otherwise,   that  re«l 
property  will  pass  thereby,  it  must  be  also  recorded  as  a  deed», 
in  the  proper  ofKce  for  recording  deedSi  of  oach  COUaty  where  the 
real  property  is  situated.  ' 

Id.,  f  25,  In  part;  also,  f  20.  art.  7,  R.  S. 

S  2170.  Id. 9  trnateen,  hour  deiiiflrnated. 

The  trustee  or  trustees  may   be  nominated  by  a  majority  in 
amount  of  the  consenting  creditors.    If  no  person  ia  so  nonunateclf 

6M 
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one  or  more  persons  must  be  appointed  by  the  court  for  the 
porpofie.  The  nomination  may  be  included  in  the  conHent,  or 
made  in  a  separate  i>aper,  or  orally  upon  the  hearing  or  trial, 
tod  entered  in  the  minutes. 

Section  27,  B.  S. 

}  2177.  Eilect  of  aaslgmment. 

I  The  assignment  vests  in  the  trustee  or  trustees  nil  the  petS 
iliimer's  interest,  legal  or  equitable,  at  the  time  of  its  execution 
|h  any  real  or  personal  property,  not  exempt  by  law  from  levy 
"iBd  sale  by  virtue  of  an  execution;  and  any  contingent  interest 
rhich  may  vest  within  three  years  thereafter.  When  a  con- 
'igent  interest  so  vests,  it'  passes  to  the  trustees,  in  the  same 
inner  as  it  would  have  vested  in  the  petitioner,  if  he  had  not 
ie  an  assignment. 

M.,  I  28. 

I  2178.  \%^'hen  dlsckarare  to  be  granted. 

1^  Upon  the  production  by  the  petitioner  of  a  certificate  of  the 

itee  or  trustees,  duly  acknowledged  or  proved,  and  certified, 

like  manner  as  a  deed  to  be  recorded  in  the  county,  to  the 

feet,  that  the  insolvent  has  assigned,  for  the  benefit  of  all  bis 

liters,  all  his  property  so  directed  to  be  assigned,  and  all  the 

vouchers,  and  papers  relating  thereto,  and  that  he  has 

rered  so  much  thereof  as  is  capable  of  delivery;  and  also  of 

ortificate  of  the  county  clerk,  that  the  assignment  has  been 

recorded  in  his  office;  the  court  must  grant  to  the  insolvent 

lUscharge  from  his  debts,  which  has  the  effect  declared  in  the 

~>wing  flections  of  this  article. 

II.  I  29. 

1}  2170.  Proeeedinvs  vrl&ere  trnntee  refuses  to  gi've  certlfl- 
te,  etc. 

It  a  trustee  refuses  or  neglects,  upon  payment  or  tender  by 
?  petitioner  of  the  expense  of  so  domg,  to  execute  or  acknowl- 
re  a  cei-tificate,  as  prescribed  in  the  last  section,  or  to  cause 
assignment  to  be  recorded,  as  therein  prescribed,  the  court, 
)n  proof  by  affidavit  of  the  facts,  must  make  an  order,  requir- 
the  trustee  to  show  cause,  nt  a  time  and  place  therein  speci- 
why  the  petitioner  should  not  be  discharged,  notwithstanding 
neglect  or  refusal;  and  why  the  trustee's  apoointment  should 
be  revoked, 
;8ecttoo   23,   art.   7.   B.  S. 

p|21S0.  The  same. 

.If,  UDon  the  return  of  the  order,  it  appears  that  the  assign- 
wnt  has  been  duly  executed,  and  that  the  petitioner  has  duly 
Jdivered  all  his  property  directed  to  be  assipnod,  and  all  the 
■ooks,  vouchers  and  papers  relating  thereto,  which  are  capable 
tf  delivery,  the  court  may,  either 

1.  Grant  a  discharge  of  the  petitioner,  notwithstanding  the  neg- 
Kt  or  refusal  of  the  trustee;  or 

2.  Make  an  order,  revoking  the  appointment  of  the  trustee. 
j[pon  the  entry  of  such  an  order,  the  powers  of  the  trustee,  and 
Jtt  interest  in  the  nssigned  property  cease.  If  there  is  no  other 
tniBtee,  the  court  must,  by  "the  same  or  another  order,  appoint 
one  or  more  new  trustees,    Buch  an  appointment  has  the  same 
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effect,  as  if  the  person  or  persons  so  appointed  were  named  u 
trustees  in  the  original  assignment. 
Sections  24,  25  and  26,  R.  S.,  am'd  and  consolidated. 

S  2181«  Dliicharirey  etc.,  to  be  recorded. 

The  discharge,  and  the  petition,  affidavits,  orders,  schedule  and 
other  papers  upon  which  the  discharge  is  granted,  exclusive  ol 
the  minutes  of  testimony,  mast  be  recorded  in  the  clerk's  offict 
of  the  county,  within  three  months  after  the  discharge  is  granted 
In  default  thereof,  the  discharge  becomes  inoperative,  froa 
and  after  that  time.  The  original  discharge,  the  record  ther«ol( 
or  a  transcript  of  the  record  duly  authenticated,  is  conclusive  evi 
dence  of  the  proceedings  and  facts  therein  contained.  The  othd 
papers  specified  in  this  section,  the  record  thereof,  or  a  trau«crin( 
of  the  record  duly  authenticated,  are  presumptive  evidence  of  ta 
proceedings  and  facts  therein  coutuined. 

Id.,   fi   19.   am'd;  U  18C6.   cb.   116  (G  Edm.  701). 

i  2182.  [Ain*d,  18S3.]    Bffect  of  dlscl&arflre. 

Except  as  prescribed  in  the  next  two  sections,  a  discharq 
granted  as  prescribed  in  this  article,  exonerates  and  discharn 
the  petitioner  from  every  debt,  due  at  the  time  when  he  execatq 
his  assignment,  including  a  debt  contracted  before  that  tioai 
though  payable  afterwards:  and  from  every  liability  incurred  ■ 
him,  by  making  or  indorsing  a  promissory  note,  or  by  accepting 
drawing,  or  indorsing  a  bill  of  exchange,  before  the  executioD  ^ 
his  assignment;  or  incurred  by  him,  in  consequence  of  the  pi]> 
mont.  by  any  party  to  such  a  note  or  bill,  of  the  whole  or  ao| 
part  of  the  money  secured  thereby,  whether  the  payment  is  ma4 
before  or  after  the  execution  of  the  assignment.  At  any  tii 
after  ouc  year  has  elapsed,  since  the  recording  of  the  dischi 
and  the  petition,  afiidavits,  orders,  schedule  and  other  papers  op 
which  the  discbarge  was  granted,  as  prescribed  in  section  tweaf 
one  hundred  and  eighty-one  of  this  act,  the  petitioner  may  app 
upon  proof  of  his  discharge,  to  the  court  in  which  a  jndgnii 
shall  have  been  rendered  against  him,  for  an  order  directii 
the  judgment  to  be  cancelled  and  discharged  of  record.  If 
appears  that  he  has  been  discharged  from  the  payment  of  th 
judgment,  an  order  must  be  made  accordingly,  and  tbereupd 
the  clerk  must  cancel  and  discharge  the  docket  thereof,  as  I 
the  proper  satisfaction-piece  of  the  judgment  was  filed.  Notifl( 
of  the  application,  accompanied  with  copies  of  the  papers  upoi 
which  it  is  made,  must  be  given  to  the  judgment  creditor,  unfesi 
his  written  consent  to  the  granting  of  the  order,  with  satisf  actoq 
proof  of  the  execution  thereof,  and  if  he  is  not  the  party  in  wboM 
favor  the  judgment  was  rendered,  that  he  is  the  owner  thereof 
is  presented  to  the  court  upon  the  application. 
See  §S  80  and  81,  art.  8.  B.  8. 


g  2183.  Id.)  exception  as  to  forelflrn  eon  tracts  or  creAft4 

In  either  of  the  following  cases,  such  a  discharge  does  not  af- 
feet  a  debt  or  liability,  founded  upon  a  contract,  unless  it  wai 
owing,  when  the  petition  was  presented,  to  a  resident  of  thi 
State:  or  the  creditor  has  executed  a  consent  to  the  discharge; 
or  has  appeared  in  the  proceedings;  or  has  received  a  dividend 
from  the  trustee: 

1.  Where  the  contract  was  made  with  a  person  not  a  resident 
^f  the  State. 

5se 
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2.  Where  it  was  made  and  to  be  performed  without  the  State. 
li.  Where  the  creditor  was  noti  at  the  time  oX  the  dischaxge, 
&  resident  of  the  State. 

See  II  30  and  31,   art.  8,   R.  S. 

}  21»i.  Id.{  am  to  debts,  etc.»  to  tbe  tJnlted  8tate«  and  tba 
I  State* 

Sach  a  discharge  does  not  affect: 
1.  A  debt  or  duty  to  the  United  States;  or 
I    2.  A  debt  or  duty  to  the  State,  for  taxes  or  for  money  received 
ior  collected  by  any  person  as  a  public  officer,  or  in  a  fiduciary 
[eapaciiy,   or  a  cause  of  action  specified  in  section  1969  of  thif 
»ct,  or  a  judgment  recovered  upon  such  a  cause  of  action, 
f    Except  as  prescribed  in  this  section,  the  discharge  exonerates 
[the  i>etitioiier  from  a  debt  or  other  liability  to  the  State,  in  like 
'  manner  and  to  the  same  extent,  as  from  a  debt  or  liability  to  an 
individuai. 

Art.    7.    ft  29  and  80,  B.  S.,  am'd;  U  1860,   ch.  t, 

S  2180.   Innolvent  to  be   relea«ed   from  Imprisonment. 

If,  at  the  time  when  the  discharge  is  granted,  the  petitioner  Is 
imder  arrest,  by  virtue  of  an  execution  against  his  person  issued, 
V  an  order  of  arrest  made,  in  an  action  or  special  proceeding, 
lnnd€'d  upon  a  debt  or  liability  from  which  he  is  discharged,  as 
Inscribed  in  the  foregoing  sections  of  this  article,  he  must  be 
fri<>aKed  from  the  arrest,  upon  producing  to  the  officer  his  dis- 
'diflrcre,  or  a  certified  copy  of  the  record  thereof.  If  the  adverse 
lany  wihIics  to  test  the  validity  of  the  discharge,  he  may  pro- 
fnr-  j»  new  order  of  arrest,  Dr  cause  a  new  execution  to  be  issued* 
ts  the  cnse  requires. 

Alt.  3.  A  34.  R.  S. 

i    21  KG.    niHcbarsre,    vrben    void. 

A  discharge,  granted  as  prescribed  in  this  article,  is  void,  in 
either  of  the  following  cases: 

1.  Where  the  petitioner  wilfully  swears  falsely,  in  the  affidavit 
annexed  to  his  petition  or  schedule,  or  upon  his  examination  in 
relation  to  any  material  fact,  concerning  his  property  or  his 
dehtF^  or  to  any  other  material  fact. 

2.  Where,  after  presenting  his  petition,  he  sells,  or  in  any  way 
transfers  or  assigns,  any  of  his  property,  or  collects  any  debt  or 
demand  owing  to  him,  and  does  not  give  a  just  and  true  nroount 
thereof.  ni>on  the  hearing  or  trial,  and  does  not  pay  the  money 
•o  collected,  or  the  value  of  the  property  so  sold,  transferred,  or 
•ssigne^i,  as  prescribed  in  this  article. 

'     3.  Where  he  secretes  any  part  of   his  property,   or   a  book, 

;  Toucher,  oir  paper  relating  thereto,  with  intent  to  defraud   his 

;  creditors. 

i     4.  Where  he  fraudulently  conceals  the  name  of  any  creditor, 
or  the  sum  owing  to  any  creditor,  or  fraudulently  misstates  such 

:  s  Buni. 

5.  Where,  in  order  to  obtain  his  discharge,  he  procures  any 
person  to  become  a  consenting  creditor  wilfully,  intentionally  and 
tnowingly  for  a  sum  not  due  from  him  to  that  person  in  good 
faith,  or  for  a  sum  greater  than  that  for  which  the  holder  of  a 
demand,  purchased  or  assigned,  is  deemed  a  creditor,  as  pre- 
scribed in  this  article. 
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6.  Where  he  pays,  or  consents  to  the  payment  of,  any  portSon 
of  the  debt  or  demand  of  a  creditor,  or  grants  or  consents  to  the 
erranting  of  any  gift  or  reward  to  a  creditor,  upon  an  express  or 
implied  contract,  trust,  or  understanding,  that  the  creditor  so 
paid  or  rewarded  should  be  a  consenting  creditor,  or  should  ab- 
stain or  desist  from  opposing  the  discharge. 

7«  Where  he  is  guilty  of  any  fraud  whatsoever,  contraiy  to  the , 
true  intent  of  this  article* 

Art.  8,  I  3S,  B.  8.,  am'd. 


f  2187.   Invalidity  may  be  proved  on  notion  to 
order  of  arrest*  etc* 

Where  a  person,  who  has  been  discharged  as  prescribed  in  this 
article,  is  afterwards  arrested  by  virtue  of  an  order  of  arrest 
made,  or  an  execution  issued,  in  an  action  founded  upon  a  debt 
or  liability  from  which  he  is  so  discharged,  the  adverse  party 
may  oppose  his  application  to  be  released  from  the  arrest  by 
proof,  by  affidavit,  of  any  cause  for  avoiding  the  discharge,  f^ 
want  of  jurisdiction,  or  as  specified  in  the  last  section.  If  sachi 
B,  cause  is  established,  the  application  must  be  denied. 

Art?.  ||21aBd2aiB.8.  Seo8(»6,  ant*. 
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ARTICLB   SBCOim. 


■mpteil,  and  by  wliiit 


I  SOS.]    Who 


tie     Hem  pled,     and   ky 


Tent  dolitor  way  be  esenipled  from  HrrpHt,  or  dla- 
fim  impriMoiinitiit,  as  prcsLTibcd  in  tbls  nrticlo.  Foi 
'?■  "^^."ii"'!  "I'l'ly.  ity  P«?liiiou,  to  the  couuty  court  of 

in  which  lie  resides,  or  is  iiupriBunod;  or.  if  be  resides 
soned  in  the  city  of  ^;ew■Yorli,  to  the  suarcme  court. 
»ho  has  been  niltnitted  to.  the  juil  liberties,  is  deemed' 
aoned,  witliin  the  meaning  of  this  urtieie. 

I  1  (2  Edm.  20);  L.  1S96,  ch.  WO.    Sm  J  2200.  i«at. 


"lihi. 


I  must  be  in  writing;  it  must  be  eiRned  by  the 
specify  hlB  residence,  niid  also,  if  he  is  iii  iiriaoii, 
wtiich  he  IS  ImjinsoDcd,  and  the  cause  of  his  im- 
ibstnnce,  that  he  is  uuabk 
assiKii  his  jjrop- 


»B  debts  in  Mil:  that  hi 

(benetit  of  all  his  creditors,  and  in  all  other  resyeetf 
"iili  tlie  provieioDS  of  this  article,  for  the  purpose  ol 
ipU'd  from  arrest  and  imarisooment,  ns  prescribed 
'*  "'"■''■  pray,  that  lii>on  his  bo  doiiij».  he  may  there- 

:  a  debt,  arising  upon 

e  is  imprisoned,  that 


i^nipicd  from  o 
previously  made;  an 

ilisrbarKed  from  his  ..... 

sBi.Jflvit  of  the  insolvent,  annexed  thereto,  taken  on 
ne  presentation  thereof,  to  the  effect,  that  the  petition 
peclB  true  in  matter  of  fact. 
I  1  <I  Edm.  29).      8«>  I  Z15I,  iDte. 


MitlODFP'B 


'd,  isnn.]    His  BffldaTtt. 

,  in  the  fnllowinK  form,  subscribed  and  taken  by 
befnre  the  county  iiidge,  or,  in  the  city  of  New- 
■  justice  of  the  BUpreme  court,  must  lie  annesed 
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**  1,  — ,  do  Bwear  "  (or  **  affirm  ",  as  the  case  may  be,)  "  th 
the  matters  of  fact,  stated  in  the  schedule  hereto  aunexed,  ai 
in  all  respects,  just  aud  true;  that  I  have  not,  at  any  time,  or 
any  manner  whatsoever,  disposed  of  or  made  over  any  part 
my  property,  not  exempt  by  express  provision  of  law  from  le 
and  sale  by  virtue  of  an  execution,  tor  the  future  benefit  of  o 
self  or  my  family,  or  disposed  of  or  made  over  any  part  o£  I 

Eroperty,  in  order  to  defraud  any  of  my  creditors;  and  thtj 
ave  not  paid,  secured  to  be  paid,  or  in  any  way  compounl 
with,  any  of  my  creditors,  with  a  view  that  they  or  any  of  iW 
should  abstain  from  opposing  my  discharge". 
2  R.  S.  28,  icmuiDuer  of  3  2,  am'd;  U  1895,  ch.  946.    See  {  2168,  ante. 

}  2102.   Order  to  iiIioTr  cause* 

The  petition,  and  the  papers  annexed  thereto,  mast  be  | 
rented  to  the  court,  and  tiled  with  the  clerk.  The  court  n 
thereupon  make  an  order,  requiring  all  the  creditors  of  the  pi 
tioner  to  show  cause  before  it,  at  a  time  and  place  therein  sa 
fied,  why  the  prayer  of  the  petitioner  should  not  be  granl 
and  directing  that  the  order  be  published  and  served,  in  J 
manner  prescribed  in  section  21G5  of  this  act,  for  the  pnblicai 
and  service  of  an  order,  made  as  therein  prescribed. 

Id.,  H  8  and  4.  am'd.  See  §$  21G4,  21C5,  ante. 

§   2193,   Hearlng-y    etc. 

The  provisions  of  sections  2166,  2167,  2168,  2169.  2170,  TA 
and  2173  of  this  act,  apply  to  a  special  proceeding,  taken  as  | 
scribed  in  this  article. 

Id.,  SS  6,  6,  and  7.     See  SS  2106.  2167,  2168.  2160.  2170.  2172.   217S,  ai^ 

(   2194.   Order     direotlnsT     asulflrnment ;    asuliritaiaent 
•nant  thereto. 

An  order,  directing  the  execution  of  an  assignment^  mm 
made  by  the  court,  where  it  appears,  by  the  verdict  of  the 
or,  if  a  jury  has  not  been  demanded,  or  the  jurors  hare 
discharged  by  reason  of  their  inability  to  agree,  where  it 
factorily  appears  to  the  court,  as  follows: 

1.  That  the  petitioner  is  unable  to  pay  his  debts. 

2.  That  the  schedule  annexed  to  his' petition  is  true. 

3.  That  he  has  not  been  guilty  of  any  fraud  or  concealm^ 
in  violation  of  the  provinions  of  this  article.  | 

4.  That  he  has,  in  all  things,  conformed  to  the  matters  \ 
quired  of  him  by  this  article.  | 

The  provisions  of  sections  2175,  2176,  and  2177  of  this  I 
apply  to  the  order  prescribed  in  this  section,  and  to  the  ass| 
ment  made  in  pursuance  thereof,  except  that  the  trustee  or  tr 
tees  must  be  nominated,  as  well  as  appointed,  by  the  coort 

Id.,  IS  8  and  fi.  am'd.      See,  also,  §|  2176,  2176,  2177,  ant«. 

g  2195.  'When  dlncharflre  to  be  grranted|  elfetst  thereolL 

Upon  the  production,  by  the  petitioner,  of  the  certificates 
the  trustee  or  trustees,  and  the  county  clerk,  to  the  effect  I 
scribed  in  section  2178  of  this  act,  the  court  must  grant  to  1 
petitioner  a  disohnrjro,  doclnring  that  the  petitioner  is  for*i 
therenftor  exempted  from  nrrost  or  imprisonment,  by  reaw>n 
any  debt  due  nt  the  time  of  making  the  assiirnment,  or  contraci 
before  that  time,  though  payable  afterwards;  or  by  reason 
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inj  liability  incurred  by  him,  by  making  or  inaoraing  a  promiS' 
|ory  note,  ur  by  accepiing,  aruwing,  ur  lu  '.orsui^  a  biU  ux  cx 
fiRBge,  before  tbe  execution  of  tlie  assignment »  ur  in  couBequence 
~  the  payment,  by  any  party  to  such  a  note  or  bill,  ot  the  whole 
any  oart  of  the  money  secured  thereby,  whether  the  payment 
made  before  or  after  the  execution  of  the  assignment,  with 
exceptiona  specified  in  section  2218  of  this  act.  The  dia- 
sLall  have  the  effect  therein  declared,  as  prescribed  in 
section. 

^    8.  28.  S  10.  tm'd.    See  i  2ir7,  ante,  and  •  2218,  post;  fe«  ||  28  and 
of  aru  7.  U.  S..  ain'd;  u.  It&V,  cii.  ^ 

2706,  DlK«*1iarflre  to  be  reeordeA^  eto. 

[he  provisions  of  section  2181  of  thi&  ftct  apply  to  the  dl» 
irge,  and  to  tLe  petition  and  other  paperE  upon  which  it  waa 
mted« 

>D  10.  art.  7»  B.  S^  am*d  by  L.  1866,  ch.  116  (6  Ednu  701). 

2107.  Petitlonev  to  bo  released  from  Imprtaonment* 

r,  at  the  time  vrhmtx  the  discharge  is  granted,  the  petitioner  ia 

lorisoned,  by  Tirtue  of  an  execution  against  hia  person  issued, 

of  an  order  of  arrest  made,  in  an  action  or  special  proceeding 

inded  upon  a  debt^  liability,  or  judgment,  as  to  which  he  is 

tpted  from  arrest  or  imprisonment,  as  prescribed  in  the  last 

m  but  one,  the  officer  must  forthwith  release  him,  on  pro- 

)n  of  the  discharge,  or  a  certified  copy  of  the  record  thereof. 

S   U,    am*d. 

2108.  Debts  mot  alfeetedy  etc* 

debt,  demand,  judgment,  or  decree,  againet  an  insolvent,  dis* 

-ged  as  prescribed,  in  this  article,  is  not  affected  or  impaired 

the  discharge;  but  it  remains  valid  and  effectual,  against  all 

property,  acquired  after  the  execution  of  the  assignment.    The 

acquired  by  or  imder  a  judgment  or  decree,  upon  any  prop* 

of  the  insolvent,  is  not  affected  by  the  discharge. 

I  12. 

i  2180.  Dlocliarire,  vrben  void. 

discharge,  granted  to  an  insolvent  as  prescribed  in  this  article, 
void,  in  the  same  cases,  so  far  as  they  are  applicable,  in  which 
discharge,  granted  as  prescribed  in  article  first  of  this  title, 
therein  declared  to  be  void;  and  the  validity  of  such  a  dis- 
Mige  may  be  tested  in  the  same  manner. 
H.,  i  13.    See  If  2184.  2186,  ante. 
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abticijB  third. 
IH»charge  of  an  imprisoned  judgment  dd>torfrom  imprisonmetA 

Sec.  8200.  Who  mAy  be  discharged. 

2201.  To  wbHt  court  application  to  be  made. 

2202.  Wlien  petition   may   he   presented. 

2203.  CoDtenta  of  petition;   schedule. 

2204.  AffldaYlt   of   petitioner. 

2205.  Notice  to  creditors. 

2206.  Id.;   when  serrlce  cannot  be  made. 

2207.  Id.;  when  State  a  creditor. 

2208.  Proceedings  on    presentation  of  petition. 

2209.  Adjournment. 

2210.  Pi-oceedlngs   on   adjooraed  day. 

2211.  Assignment;    effect    thereof. 

2212.  Discharge;   when  to  be  granted. 

2213.  Petitioner's   property    still    liable. 

2214.  When  creditor  may  issue  new  execution  against  person. 
2216.  Powers  and  duties  of  trustees. 

2216.  Creditor  may  notify  debtor  to  apply  for  discharge. 

2217.  Effect  of  failure  so  to  apply. 

t218.  Debtor  to  United  States,  etc.,  not  to  be  diseharged. 

\  C200.  "Wlto  may  be  dlacliarired. 

A  person  imprisoned  by  Tirtue  of  an  execution  to  collect  a  pui 
oi  tttoney,  issued  in  a  civil  action  or  special  proceeding,  may  h 
discharged  from  the  imprisonment,  as  prescribed  in  this  artick 
A  person  who  has  been  admitted  to  the  jail  liberties,  is  d^mel 
to  be  imprisoned,  within  the  meaning  of  this  article. 

2  R.  S.  81,  j  1  (2  Edm.  81),  as  am*d,  L.  1847,  ch.  300.  \  1. 
On  Justice's  transcript,  see  |  8083,  post. 

I  2201.  [Aaa'd,  189B.]  To  wltat  eourt  appUcsitloa  to  %4 
made* 

Application  for  such  a  dischatge  must  be  made  by  petit  iog 
addressed  to  the  court  from  which  the  execution  issuea;  or  l 
the  county  court  of  the  county  in  which  he  is  imprisoned;  or,  I 
he  is  imprisoned  in  the  city  of  New- York,  to  the  supreme  court 

Id.,  part  of  {  1,  am'd;  L.   1896,  ch.  946. 

(  2202..  llVl&en  petition  may  be  presented. 

A  person  so  imprisoned,  may  apply  for  such  a  discharge.  ^ 
any  time;  unless  the  sum,  or,  where  he  is  imprisoned  by  virtM 
of  two  or  more  executions,  the  aggregate  of  the  sums,  for  whidi 
he  is  imprisoned,  exceeds  five  hundred  dollars;  in  which  cM 
he  en  D not  present  such  a  petition,  until  he  has  been  impri80D€4 
by  virtue  of  the  execution  or  executions,  for  at  least  three  montba 

Id.,  §  2,  and  part  of  t  1. 

S  2203.  Contents  of  petition  |  ■cltednle. 

The  petition  must  be  in  writing;  it  must  be  signed  by  the  petf- 
tionor;  and  it  must  state  the  cause  of  his  imprisonment,  by  setting 
forth  a  copy,  or  the  substance,  of  the  execution,  or,  if  theit 
are  two  or  more  executions,  of  each  of  them.  The  petition« 
must  annex  thereto,  and  present  therewith,  a  schedule,  eontaioins 
a  just  niul  true  account  of  all  his  property,  and  of  all  charges 
affecting  the  same,  as  the  oroperty  and  charges  existed  at  toe 
time  wlien  he  was  first  imprisoned,  and  also  as  they  exist  at  IM 
time  when  the  petition  is  prepared;  together  with  a  just  and  tru« 


(  all  iltpd)-,  sctiiriticB,   IjooUb,  vuuolitrn,  oud  iia^uim  re- 
the  prujwriy,  aod  to  the  uunrneii  Uiereupuii. 
1.  I  4,   aai  d. 
Amdavil    of    petitioner. 

uvil,  ill  Ibe  followiiig  lorm,  sobapribed  (ind  taken  Uj 
iccr,  oil  the  day  of  the  preseQiailou  ol  the  {*UUon, 
uDexei)  tu  tlie  petilioa  and  Bchetlule: 
-,  do  swear  "  (or  "  affirm  ",  aa  the  case  niaj  be),  ■'  that 
rs  'it  Iiiot,  Hiated  in  tLe  petitiou  niiil  sclicduli'  litrfiu 
ri',  111  hII  resiHtt)),  just  and  true;  and  UiilI  1  bitve  uui, 


'  h.-\y  atiU  Bale  by  virtue 
aysi'ir  »r  my  lauiily,  or 
liruiierlj-,  with  inleut  I 


I   li  2 


a  2ISI.  a 


io>lc«  to  eredtlora, 

fourteen  daya  before  the  petition  ia  presenled,  the  pet'i- 
l  se^rre,  upou  the  crGdiior  in  eaeh  eieeuiiou,  by  virtue 
le  is  Imprisoned,  a  copy  of  Ibe  petition  and  ol  the 
ogether  vitb  a  written  notice  of  the  time  whca,  and 
e,  ihej  will  be  preaented.    If,  by  reaaou  of  chanKea  oc- 

.._  ..  _ !,^^  [J  jji  [ipppggary,  before  preBoulins  ihe 

o  correct  auy  alalemenl  eonlaiued  in  tli« 

_ mny  be  made  by  a  supplemental  eehcdiile, 

tiii^  Deed  not  be  served,  uulfita  the  court  bo  direL'tB. 


d  schedule,  i 


' 


d.)  -crkea  aerrlee  cannot  be  nnde. 

■rs,  specified  in  the  last  aectlon,  may  be  served,  ei'.ber 
■editor  or  his  represent  at  JTe,  or  upon  ihe  atiorui'y  trhiise 
ibscribed  to  the  eitecutioii:  and,  in  either  euse,  in  the 
•Bcrilied  in  this  act  (or  the  service  of  a  pnper  upon  an 
a  an  action  in  the  Biipreme  courL  Where  It  istaadc  to 
affiildvit.  to  the  satisfaction  of  the  court,  that  service 
th  line  diligence,  be  to  made  within  th^  State,  upon 
ivmrt  njBj  make  an  order,  preacriblnjr  the  mode  of 
dir^clinf!  the  ptihllcallon  nf  a  notice  ia  lieu  of  aervice, 
and  for  auch  a  length  of  titne,  os  it  thinisi 
t  tnHy  direct  an  sdjonrnftient  of  tie  hcnr- 


i  thprenpon.  i 


4.1   (then  State  m.  creditor, 

he  Ptnte  to  a  creditor,  the  papers  must  be  served  upnn 

ley-gcneml,    who    mast    represent    the    State    in    tlie 


on  itreientatlon  of  vetlllon. 

enlnltnn  of  the  pptition.  Bchednle.  nml  nffiiinilt 
nf   Hprvioe    nr   publicatimi,    as   prewribfrt    in    tli( 

nfl.  the  cmirf.  must  roafce  an  order,  directinir  llii 
timught  beforp  (t.  on  a  day  dealgnated  therein 
/  BBS 
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and  on  that  day,  or  on  such  other  days  as  it  appoints,  the  eoi 
must,  in  a  sommary  way,  hear  the  ailegatlous  auu  piooxs  ol  I 
parties.  If  the  court  is  satisfied  that  the  petition  and  schedi 
are  correct,  and  that  the  petitioner's  proceedings  are  just 
fair,  it  must  make  an  order,  directing  the  petitioner  to  execute  i 
one  or  more  trustees,  designated  in  the  order,  an  assignment 
all  his  property,  not  expressly  exempt  by  law  from  levy  and 
by  Tirtue  of  an  execution;  or  of  so  much  thereof  as  is  suffidf 
to  satisfy  the  execution  or  executions,  by.  jirtue  of  which  he^ 
imprisoned. 
Art.  6,  §  6,  R.  S.,  am'd. 

S  2209.  Adjournment 

Upon  sufficient  cause  being  shown  by  a  creditor,  the  court 
from  time  to  time,  adjourn  the  hearing;  but  not  to  a  day 
than  three  months  after  the  presentation  of  the  petition. 

Id.,    I   7,    am'd. 

t  2210.  Proceedlnirs  on  adjourned  day. 

An  objection  to  a  matter  of  form  shall  not  be  receiyed  upon 
adjourned   day;   and,   unless  the  opposing  creditor  satishes 
court  that  the  proceedings  on  the  part  of  the  petitioner  are 
just  and  fair,  the  court  must  direct  an  assignment,  as  pre8< 
in  the  last  section  but  one,  and  must  grant  a  discharge,  as 
scribed  in  the  following  sections  of  this  article. 

Id.,  I  8. 

I  2211.  Assiffnnienti  eflect  thereof. 

The  assignment  must  be  acknowledged  or  proved,  and  certil 
1^  like  manner  as  a  deed  to  be  recorded  in  the  county,  and 
be  recorded  in  the  clerk's  office  of  the  county  where  the  petiti< 
is  imprisoned.  Where  it  appears,  from  the  schedule  or  oth< 
that  real  property  will  pass  thereby,  the  assignment  must 
recorded  as  a  deed,  in  the  proper  office  for  recording  deeds.] 
each  county  where  the  real  property  is  situated.  The 
ment  Tests  in  the  trustee  or  trustees,  for  the  benefit  of 
judgment  creditors  in  the  executions,  by  virtue  of  which  the  _ 
tioner  is  imprisoned,  all  the  estate,  right,  title,  xind  interestj 
the  petitionerv^in  and  to  the  property,  so  directed  to  be  assign! 

Id.,  part  of  I  01;  also  part  of  f  20,  art.  7.      Soe  %  2177,  ante. 


{  2212.  DlNch^rire,  -when  to  be  irranted. 

Upon  the  production,  by  the  petitioner,  of  satisfactory  evid< 
that  the  petitionet*  has  actually  delivered  to  the  trustee  or  t\ 
tees  all  the  propert.F  so  directed  to  be  assigned^  which  is  cannhl* 
delivery;  or  upon  the  petitioner's  giving  security,  approved  by 
court,  for  the  future  dei\*yery  thereof;  the  court  must  make  an 
der,  discharging  the  petitiiwier  from  imprisonment,  by  virtue 
each  execution,  specified  in  Bis  petition.    The  sheriff,  upon  h 
served   with   a  certified  copy  (\f  the  order,   must  discharg«^ 
petitioner  as  directed  therein,  ^vthout  any  detention  on  accoi 
of  fees.  ^^ 

Id.,  S§  10  and  11.    See  f  2200.  ante.     ^ 

S  2213.  Petitioner*!!  property  %tl11  liable. 

Notwithstanding  such  a  di.ThargO,  tho  .indgment  crwlitor  in  d 
ezcw'ution  has  the  same  remodios,    against  the  property  of  til 
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■wvicp  upon  n  creditor,  or  his  ultorncy.  Dt  wi 
be  time  aiid  place  at  Tuakinit  n  ilitttribuiiuti.  qs 
iiNliriBion  sMvnil  of  this  sc'Tion.  Iins  the  snme 
IK  ■  notice  thweof.  in  a  Pn»e  prcsi-rilml  hy  law. 
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roar  BoIifT'  drbtnr  In  apply  for  tlUchnr^to, 

-'--  T,.".T'i|.i   TftiT  li.-  wiis  t'lililled.    bj  the  pro- 

"■    r'r'i'  M   i-'urlmrxeL  uud   lina  neither 

iiii|i]i<'il    Fur  iliacbiir^  under  the 

■■-   (ill.-,   ill'.'  jadKniciit  prpdilor,  by 

■     ■      I.    I--  ]iiiin[-r>iii>rl.  mny  serve  nnou  thi! 

niiiiiiii^    liiui   lo   npply    for   liis   dis- 

I  ilir'  priPvisi.mH  I'E  IIiIb  urtit'le. 


RfTpcl    «r  fnllBi 


■n   t»   niiplr. 

itfiii:  '!  liti  ilaj-B  after  personal  ser- 
V — :'  ■  '■!  (iiluu  to  the  proper  foiiri, 
I   rli  :■  .  Ill'  scrfe.  npoo  the  cred- 

'  '  .<rl.iii  and  Bche'diila,  with  n 
'1  III  !  ■■  liisHinrire.  ns  preseribed  in 
1  |ii.,.ii.i(iiiiin  or  si'mce.  lie  does  not 
ii>  ii  (liTUirm,  Iif  shall  be  forever 
>  under  llie  provisions  of  Chia 
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i  8218*  Debtor  to  Vitlted  States,  etc*,  toot  to  be  dtacluii 

Neither  of  the  following  named  persons  shall  be  discharged 
imprisonment,  under  the  provisions  of  this  article: 

1.  A  person  owing  a  debt  or  duty  to  the  United  States. 

2.  A  person  owing  a  debt  or  duty  to  the  State,  for  taxes  or 
money  received  or  collected  by  any  person,  as  a  public  ofB< 
in  a  fiduciary  capacity,  or  a  cause  of  action  specified  in 
10C9  of  this  act  or  a  judgment  recovered  upon  such  a 
action, 

Paru  of  S§  29  and  80.  ait,  7.  R.  S.      See  |  21S4.  ante. 

MftG 


:.  17, 1. 1,  a.  4 


CRIMINAL'S  PROPERTY. 


§§  2219-22 


3k     ^V    ^>     * 


article:  fourth. 


Care  of  the  property  of  a  person  confined  for  crime. 


ke. 


2219. 
22211. 

21^' I. 
2Lr22. 


When   and   to  what  coart  application  to  be  made. 

Wbo    may    apply. 

Cr«.^itor  muet    relinquish   security. 

Conleiits    ot    petition. 

Copy    of    eentence   and   affidarit   to   be   presented, 

Pn>ceeding»    upon    presentation    of    the    papers. 

Id.;    on    return   of   order    to   show    cause. 

Effect    of    order    api>oiuiing    trustee. 

Ri?moval    of    trustee;    api)olntment    of    new    trustee. 

Prisoner's    property;    how    applied. 

Id.;    lo    be   delivered   to  him  on   his  dlscharife. 

Application  of  this  article  to  persons  heretofore  sentenced. 


!  2219.    [AmM,  1805.]      Wben  and  to  -wtiat  coart  appllco- 

Eto  be  made. 
here  a  p*^rson  is  imprisoned  in  a  State  prison,  for  a  term  less 
for  life;  or  in  a  penitentiary  or  county  jail,  for  a  criminal 
iCtnce,  for  a  longer  term  than  one  year;  one  or  more  trustees,  to 
kke  charge  of  his  property,  may  be  appointed,  as  prescribed  in 
Us  article,   by  the  county  court  of  the  county,  or  the  supreme 
rt  in  the  judicial  district,  where  he  resided  at  the  time  of  his 
risonment;   or,  if   he  was  not  then  a  resident  of  the  State, 
e  he  is  imprisoned. 
^S.  S.  15,  art.  1,  §  1  (2  Edm.  15);  L.  1895,  ch.  946. 

I  2220.  l^^bo  may  applT. 

I A  petition  for  such  an  appointment  may  be  presented  by  either 
p  the  following  persons: 

1.  A  creditor  of  the  prisoner. 

2.  The  prisoner's  husband,   wife,   or  child. 

'  3.  One  or   more  of   his   next   of  kin,   or,   where  he  owns   real 
pioffrty,   of   his  heirs   presumptive. 

4.  A  relative  whom  ho  is  bound  to  support. 

5.  Any  relative  or  other  person,  in  behalf  of  his  infant  child 
k  children. 

Part  of   Si    1    i^nd  4. 

t  2221.   Creditor  mniit  reltnqnlMti   necnrlty. 

A  creditor  of  the  prisoner,  who  has  a  judgment,  mortgage, 
p  other  security,  specified  in  section  2158  of  this  act,  cannot 
FT'ply  for  such  an  appointment,  with  respect  to  the  de])t  so  se- 
NrtHl,  unless  he  appends  to  or  includi'S  in  his  petition,  the  dechira- 
[on,  required  by  that  section  from  a  consenting  creditor;  which 
Maration  has  the  same  effect  as  the  declaration  of  a  consenting 
fcre^htor,   as   therein   specified. 

!  Art.  7.  R.  S.,   $  11.      See  |  2158.  ante. 

i 

'  I  2222.  Contents   of  petition. 

The  petition  must  be  in  writing,  and  verified  by  the  afl^davit 
•f  the  petitioner,  to  the  effect,  that  the  matters  of  fact  therein 
*^atr-<i  are  true,  to  the  best  of  the  petitioner's  knowledge  and 
fe^lief.  It  must  set  forth  the  facts,  showing  that  the  applicant 
fe  entitled  to  make  the  apnlication,  and  that  the  application  is 
mod**  to  the  y)roper  court;  the  name  and  residence  of  each  person, 
^ho  18  entitled  to  make  such  an  anT)lication,  as  prescribed  in  the 
i*«t  section  but  one.  except  the  fifth  subdivision  thereof;  and  a 

6&7 
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brief  description  of  the  property,  real  and  personal,  of  the  prkijj 
oner,  and  ttie  value  thereoi.    it  the  applicauc  is  a  creditor, 
not  a  resident  of  tJie  i^^tate,  he  mu8t  annex  to  his  petition, 
.papers  specified  in  section  2161  of  this  act.    If  any  of  the  fa 
Serein  required  to  be  set  forth,  cannot  be  ascertained  by  the  p 
tioner,  after  the   exercise  of  due  diligence,   that  fact  must 
stated;  and  the  court  may,  in  its  discretion,  issue  a  8ub_ 
requiring  any  person  to  attend  and  testify,  respecting  any  m 
ter,  which,  in  its  opinion,  ought  to  be  more  fully  and  cer 
set  forth. 
See    I    2161,    ante. 

I  2223.  Copy  of  sentence  and  affidavit  iff  lie  presented. 

The  petition  must  be  accompanied  with  a  copy  of  the  sentei 
of  conviction  of  the  prisoner,  duly  certified  by  the  clerk  of 
court  by  which  he  was  sentenced,  under  the  seal  thereof; 
gether  with  an  affidavit  of  the  applicant,  stating  that  the  pei 
80  convicted  is  actually  imprisoned  thereunder. 

Art.  2,  B.  S.,  S  2,  in  part. 

I' 2224.  Proceedlnsrs  upon  presentation  of  thm  papem. 

Upon  the  presentation  of  the  papers,  the  court  may,  in  its 
cretion,  make  an  order,  either  appointing  one  or  more  fit  pen 
trustees  of  the  property  of  the  prisoner;  or  reauiring  all  credit 
of  the  prisoner,  and  all  persons  interested  in  his  estate,  to 
cause,  at  a  time  and  place  specified  therein,  why  snch  an  appol 
Oient  should  not  be  made.    In  the  latter  case,  the  order  mi 
direct  the  manner  of  service  thereof,  by  publication  or  otherwl 

Id.,   part  of  g  2. 

S  222S.  Id.;  on  return  of  order  to  skofT  cause* 

Upon  the  return  of  an  order  to  show  cause,  made  as  prescril 
in    the    last    section,    proof   of   the   service  thereof,  as  reqi 
thereby,  must  first  be  made;  whereupon  the  court  must  hear 
allegations  and  proofs  of  the  creditors  and  other  persons  isterestc 
in  the  estate,  who  appear.    Where  the  prisoner  is  Indebted  to 
person,  the  court  must  appoint  one  or  more  trustees,  unless 
persons  interested   in   the   prisoner's  property  pay  the    debt, 
Erive   such    security,    as   the   court  prescribes,   for   the   paym< 
thereof,  either  absolutely,  or  contingently  upon  a  recovery  in 
action;  in  which  case,  or  where  the  prisoner  is  not  indebted, 
court  may  grant  or  delay  the  prayer  of  the  petition,  as  jni 
requires. 

I  222G.  Effect   of  order  appolntlnir  trustee^ 

The  entry  of  the  order,  appointing  one  or  more  trustees,  ai 
the  filing  of  the  payors  ui)on  which  it  was  granted,  vest  in 
trustee  or  trnsteos  all  the  ripht,  title  and  interest  of  the  prisoni 
n  and  to  any  property,  ronl  or  personal.  Where  the  prisoner  ow 
real  property,  an  exemplified  copy  of  the  order  must  be  recordedJ 
.n  the  proper  oflioe  for  recording  deeds,  in  each  county  where  tlMJ 
jeal  property  is  Kitnated.  j 

Art.  2.   R.  S.,   I  3.    See  §  2177,  ante 

S  222T.  RemoT-al  of  trustee i  appointment  ot.  neiFr  tra»te«b 

Upon  the  application  of  any  person,  entitled  to  apply  for  an  nr« 
Ur,  appointing  trustees  of  the  prisoner's  property,  and  upon  soefc. 
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jotice  as  the  court  presc^ribes,  to  the  petitioner,  and  to  such  other 
WD5  inrerested.  as  the  court  thinks  proper  to  designate,  the  court, 
whirli  the  order  \K'as  granted,  may,  in  its  discretion,  remove  any 
wee.  and  appoint  another  in  his  place;  or  may  appoint  one  or 
re  adflitionai  trustees.  The  new  trustee  or  trustees,  so  appointed, 
«  the  sam^ power  and  authority,  are  vested  with  the  same  right, 
tand  interest,  and  are  subject  to  the  same  duties  and  liabiliues, 
f  he  or  they  had  been  appomted  by  the  original  order. 

tiZS.  Prifloner'fl  property ;  how  applied. 

ifter  deducting-  their  commissions  and  expenses,  allowed  by  law, 
[paying  the  prisoner's  debts,  the  trustees  may,  from  time  to  time, 
|ff  the  direction  of  the  court,  by  which  they  were  appointed, 
h  the  surplus  of  any  money  in  their  hands,  to  the  support  of 
'pri!v»ner's  wife  and  children,  and  of  such  other  relatives  as  he  is 
Biii  to  support,  and  to  the  education  of  his  children. 

po(i4,art.  2,R.8. 

t?t9.  Id. ;  to  1>«  delivered  to  him  on  his  dUohars^e. 

f-n  the  prisoner  dies,  oris  lawfully  discharged  from  imprison- 
the  trustee  or  trustees  most  deliver  over  to  him,  or  to  his  legal 
ntatives,   all   his  property,  remaining  in  their  hands,  aftet 
ling  therefrom  their  lawful  expenses  and  commissions. 

115. 

M30.    Application     of     this     article     to    persons     heretofore 
itenced. 

rhis  article  applies  to  a  prisoner  who  has  been  sentenced  before 
|l chapter  takes  effect,  ana  to  his  property;  except  where  one  or 
i*B  trustees  of  his  property  have  been  theretofore  appointed,  by 
•Keedings  taken  in  pursuance  of  a  statute  then  ki  force. 
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TITLE  II. 

Biunmary   proceedings   to   recover    the    poflaeasion  of 

property. 

Sec.  2231.  When    tenant    may    be    remoyed. 

2232.  Person  holding  over  land  eold.  etc.,   may  be  reavTed. 

2233.  Id.;  In  case  of  forcible  entry  or  deUlner. 

2234.  Application;   to  whom  made. 

2235.  Petition  by  person  entlUed  to  possession. 
2230.  Notice   to   be   glren   in   certain   cases. 
2237.  Petition    by   neighbor   of   bawdy -bouse,   etc. 

^-    2238.  Precept. 

2230.  Id.;   In  New-York  city. 

2240.  Id.:  how  served. 

2241.  Duty  of  person  to  whom  copy  of   precept  Is  dellTered. 

2242.  When  precept  to  be  serred  on  landlord  of  bawdy-house,   etc 

2243.  Proof  of  serrioo  of  precept* 
2244    Answer 
224R*  Issues  upon  forcible  entry  or  detainer. 

2246.  In  N.  Y.  district  court  caote  ma/  be  tranaferred  to  anotb«r 

for  trial. 

2247.  Trial. 

2248.  Adjournment. 

2249.  Final    order   upon    trial. 

2250.  Amount   of   costs:    how   collected 

2251.  Warrant  to  dispossess  defendant. 

2252.  Execution  of  warrant. 

2253.  When  warrant  cancels  lease;  exception. 

2254.  Warrant;  when  and  how  stayed. 

2255.  Undertaking;    how    disposed   of. 
2250.  Redemption    by    lessee. 

2257.  Id.;  by  creditor  of  lessee. 

2258.  The    last    two    sections    qualified. 
2250.  Order  to  be  made  thereupon;   llabUlty  of  person  redeeminiB. 

2260.  Appeal. 

2261.  Effect  of  apneal  limited  In  certain  cases. 
22C2.  Warrants;   how  stayed  on  appeal. 

22('>3.  Appellate  court  may  award  restitution;   action  for  damaces. 
22{;4.  Application   of   this   title:   effect  of  final  order. 
22C5.  How   proceeoiugs   under  this  title  to  be  stayed. 

S  2231.  When  tenant  may  be  remoT-ed. 

In  either  of  the  following  cases,  a  tenant  or  lesfiee  nt 
or  at  sufferance,  or  for  part  of  a  year,  or  for  one  or  more  jt 
of  real  proijerty",  inchidin^  a  specific  or  undivided  portion  oV 
house,  or  other  dwelling,  and  his  assigns,  undertenants,  or  U  ' 
representatives,  may  be  removed  therefrom,  as  prescribed  in 
title: 

1.  [Am'd,  1894.]  Where  he  holds  over  nnd  continues 
possession  of  the  demised  premises,  or  any  portion  thereof,  ai 
the  expiration  of  his  term,  without  the  permission  of  the  Ir 
lord:  including,  elsewhere  than  in  the  city  of  New  York 
Brooklyn,  a  case  where  the  person  to  be  removed  became 
oroupant  of  the  premises  as  a  servant  or  employee  and 
relation  of  master  and  servant  or  employer  and  employee 
been  lawfully  terminated  or  the  time  fixed  for  such  occiipai 
by  the  agreement  between  the  parties,  has^  exnlred:  but  if 
Rurh  aprreement  the  servant  was  to  be  permitted  to  occupy  stm 
premises  for  a  period  beyond  the  term  of  employTnent 
removal  shall  not  be  had  under  this  subdivision  "nless 
period  so  permitted  for  oceupancy  has  expired,  or  the  rclatkj 
of  mnster  and  servant  or  employer  and  employ?**  wn«  lawTnUj 
terminated  before  the  expiration  of  such  term  of  emploTm<*nt 
but  nothing  in  this  subdivision  contained  shall  be  construed  i( 

0OO 


;  Uie  rcnutvoL  o(  snch  oecupaat  io  nay   oilier  litwful 

1  !3  over,   nicliout  Uie  like  penuitsion,  attvr  a 

i;ieut    of   rem,    pursuant    lo    the   agreeiaeulL 

■!.  niisid  ijretuiwB  ore  held,  aud   a  demand   of 

ii.iJc,  or  at  leuBt  three  days'  qoUco  iu  writing, 

ki-.LTUttUTe,   the  puroieiii   of  the   rent,   or  the 

-f   ihv    premisfi,   lias   bten  served,   in   behalf  of  the 

itled   to   the  rebi,   upon   the   person   owing  It,   as  pre- 

thia  tide  for  Uie  Bervice  of  a  precept. 

•  ill  nny  L-ily  in  this  State  he  holdii  over  and  eoiulniiea 

■  in   <ji    ilie  demised  premist's,  or  any  portiou   iliiToof 

i!.c   pHyuenl,    for   aixty   days   ofla-   the   sniue 

r   any   tales   or   asst-asmeuls   levied   on   aiieh 

■.  tiieh   he  bos  agreed   in  wrlliiig   to  |>ny  pni- 

jiii'ul  under  which  Ibe  demised   premises  are 

!   .'or  the  paymeut  of  each  laxes  or  HBsfssmenu 

(ii(-.  or  at  least  three  dnyn"  notice  in  writint,  requJrlue. 

Dative.   Ibe  payment  ibereof  and  of  any  Interest  and 

TMiii,    OP   the   DOBaeasion   of   the   |iremiw*.    Las    bei-n 

Ueboir  of  the  landlord,  upon  llie  lessee,  Jis  prescribed 

for  the  service  of  a  precept.     An  acceptance  Of  any 

le'    lerBBor    or    hlB    lecnl   representntlves    sbNll    not    lie 

IB   tt    waiver  of  the  aereemeut   of  The   Ipssee  to   pny 

■M-Hnint^nta.    so   as   lo   preclude   the   lessor    from    the 

Ibis  cltnpler. 

lip.  being  In  possession  nnder  a  lenae  for  a  term  of 
or  k™.  hiia,  dTirlim  tile  fenn.  taken  (he  benefit  of 
'   '-■     —     —  been  ndjudienW   a  bankrupt,   under  a 

ay  pnrt  thereof,  are  iihpiI 
'  (if  nsBipnnt.on  for  lewd 
lufaciure,  or  other  illegnl 


for  »ny  illeiral  trade  o 


grsBB    baldlns  oirer  Inad   nold,  ete.,   nsr  be 

>f  tb"?  followinc  enseH,  a  person,  who  lioldn  over  , 

pr,i;»..HSt<in  of  real  properlv.  after  noticp  lo  tinit 

•11,  as  prescrihed  In  aeetinn  2236  of  Ihii.  ! 

:irints,   or   legal   renrpBentalives,    inny   be 


'  it-n  dnly  sold,  npf.n  the  fori'eioanre. 

r  li.ed  In  title  ninth  of  this  ehapter, 

liiiii,  or  a   person   under  whom   b" 

'1     the    foreeloanre    has   been   duly 

■r  bfllds  Ihe  property,  nnder  an  aureenii'nl 
■nw  sn^  niltivatp  It  upon  sbnros,  ni- 
•^and  tbe  time,   flted  in  the  agreement 
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4.  [Am'd,  1894.]     Where  he,  or  the  person  to  whom  he 

succeeded,  has  intruded  into,  or  squatted  upon,  any  real  proi 

without  the  permission  of  the  person  entitled  to  the  p< 

thereof,  and  the  occupancy,  thud  commenced,  has  continued 

out  permission  from  the  latter;  or,  after  a  permission  given' 

him   has  been  revoked,  and  notice  of  the   revocation  giveaj 

the  person  or  persons  to  be  removed. 

Sabd.  4  of  f  28.   B.  8.,  am'd;  L.  1874.  ch.  208.  and  S  81.  B.  S.;  U 
ch.   232. 


§  2233.  Id.;  in  case  of  forcible  entry  or  detainer. 

An  entry  shall  not  be  made  into  real  property,  but  in  a 
where  entry  is  given  by  law;  and,   in  such  a  case,   only 
peaceable  manner,  not  with  strong  hand,  nor  with  xnultitu^ 
people.    A  person  who  makes  a  forcible  entry  forbidden  by 
section,   or  who,   having  peaceably  entered  upon  real  pre 
holds  the  possession  thereof  by  force,  and  his  assigns, 
tenants,  and  legal  representatives,  may  be  removed   there! 
as  prescribed  in  this  title. 

2  B.  S.  607,  Si  1  and  2  (2  Bdm.  628). 

I  2234.   [Am'd,  1895.]    Application)  to  whom   made. 

Application   for  removal  of  a  person   from  real   prope: 
prescribed  in  this  title,  may  be  made  to  the  county   ju< 
special  county  judge  of  the  county  or  a  justice  of  the 
the  city  or  town  or  the  mayor  or  recorder  of  the  city  'w 
the  real  property,  or  a  portion  thereof,  is  situated.     Appll 
may  also   be  made,   if  the  property,   or  a   portion   the 
situated  in  the  city  of  New  York  to  a  jud^  of  the  city  co' 
the  city  of  New  York  or  the  district  court  of  the  district 
which  the  property,  or  a  portion  thereof,  is  situated,   or 
judge  of  such  court  be  for  any  reason  disqualified,  to  the 
court  of  an  adjoining  district;  if  in  the  city  of  Brooklyn, 
police  justice  of  that  city;  if  in  the  city  of  Albany,  or  in  the] 
of  Troy,  to  a  justice  of  the  justices*  court  of  that  city;  if  in  t 
of  Yonkers,  to  the  city  judge  of  that  city;  if  in  the  cit 
Syracuse,    Rochester   or   Buffalo,   to  a   judge   of   the    m 
court  of  said  cities.     Where  the  property  is  situated  in  an 
porated   village,   the   boundaries   of  which   embrace   po 
two  or  more  towns,  application  may  he  made  to  a  iustioe 
peace  of  either  town,  who  keeps  an  office  in  the  village. 

Section  28.  R.  S..  am'd:  L.  1840.  cb.  193  (2  Bdm.  529);  Const,,  art.  6^] 
CoDBt.  1846.  art.  6.  f  IS:  L.  1649,  ch.  306;  L.  1851.  cb.  108;  Cooit* 
art.  6.  S  16;  L.  1850.  ch.  205,  $  3:  L.  1875.  ch.  259.  {  1;  L.  1852,  ch.  »^ 
L.  1857.  ch.  344,  S  77.  atibd.  2;  L.  1863,  ch.  180  (0  Edm.  88):  C«. 
8  66,  am'd;  L.  1870,  ch.  741,  8  4  (7  Edm.  774):  h.   1877.  ch.  187:  U 
ch.  386;  L.  1821,  ch.  47.  «  1;  li.  1834,  ch.  271.  »§  1  and  19;  li.  /873, 
8  1:  L.  1878.  ch,  61.  t  2:  L.  1878.  ch.  186.  9  7;  L.  J»7e.  ch.  196.  |l  5 
L.  1849.  ch.  125,  f  26;  L.  1870,  ch.  470.  $  13;  L.  1864,  ch.  96.  f  25; 
ch.  361.  I  6;  L.  1895.  ch.  946. 

I  2235.  Petition  by  person  entitled  to  pojNiemfllon.  ] 

The  application  mny  be  mnde  by  the  landlord  or  lps.«*or  of] 
demised   premises;   the   pnrchnser,   upon 'the  execntlon   or 
closure  sflle;  the  porRon  forcibly  put  out  or  kept  out:  the 
with  whom,  as  owner,  the  nfirrooment  was  made,  or  the  , 
of  the  property  oorupied   under  an   ftffrepment,  to  cnU'raleJ 
property  upon  shares,  or  for  a  share  of  the  crops:  or  the  pt  ' 
lawfully  entitled  to  the  possession  of  the  property  intruded 
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or  sQiiatted  npoiif  as  the  case  requires;  or  by  the  legal  repre- 
lentatiTe,  ageut,  or  assignee  of  the  laudlord,  purchaser,  or  other 
person,  so  entitled  to  apply.  The  applicant  must  present  to  the 
lodge  or  justice,  a  written  petition,  verified  in  like  manner  as 
1  rerified  complaint  in  an  action  brought  in  the  supreme  court; 
j|e8cribing  the  premises  of  which  the  possession  is  claimed,  and 
interest  therein  of  the  petitioner,  or  the  person  whom  he 
•presents;  stating  the  facts,  which,  according  to  the  provisions 
'  this  title,  authorize  the  application  by  the  petitioner,  and  the 
rmoval  of  the  person  in  possession;  naming,  or  otherwise  in- 
ligibly  desi^ating  the  person  or  persons  against  whom  the 
fial  proceeding  is  instituted,  and.  If  there  are  two  or  more 
;h  persons,  and  some  are  undertenants  or  assigns,  specifying 
rho  are  principals  or  tenants,  and  who  are  undertenants  or 
ligns;  and  praying  for  a  final  order  to  remove  him  or  them 
^rdingly.  ^ 

\BKtioaB  2,  3,   and  M,  B.  S.,  am'd  and  consolidAted.    See  1  T.  &  O.  S88. 

I  22S6.   FTotice  to  be  ffiiren  in   certain   cases. 

Where  the  person  to  be  removed   is  a  tenant  at  will,   or  at 

France,    the    petition    must    state    the    facts,    showing    that 

tenancy  has  oeen  terminated,   by  giving  notice,  as  required 

law.     Where  the  application  is  made  in  a  case  specified  in 

ion  2232  of  this  act,  the  petition  must  slate  that  a  notice,  in 

f   of    the    applicant,    requiring    all    persons    occupying   the 

rty  to  quit  the  same,  by  a  day  specified,  has  been  either 

ed  personally  upon  the  person  or  persons  to  be  removed,  or 

ed  conspicuously  upon  the  property,  at  least  ten  days  before 

day  specified  therein. 

SectkMi  31,  B.  S..  and  U  1867,  ch.  396,  §§  2  and  3  (4  Rdm.  617). 

I  2237.   Petition  by  neiarhbor   of  bavrd>'-honse,  etc. 

An  owner  or  tenant  of  real  property,  in  the  immediate  neigh- 
ood  of  other  demised  real  property,  which  is  used  or  occupied 
a  bawdy-house,  or  house  of  assignation  for  lewd  persons,  may 
e  personally  ui)on  the  owner  or  landlord  of  the  premises,  so 
or  occupied,  or  upon  his  agent,  a  written  notice,  requiring 
owner  or  landlord  to  make  an  application  for  the  removal 
the  person  so  using  or  occupying  the  same.  If  the  owner  or 
lord,  or  his  agent,  does  not  make  such  an  applicalion,  within 
days  thereafter;  or  having  made  it,  does  not  in  good  faith 
ently  prosecute  it;  the  person  giving  the  notice  may  make 
h  an  application,  stating  in  his  petition,  the  fact  so  entitling 
i  to  maJke  it.  Such  an  application  has  tht*  same  efifect,  except 
otherwise  expressly  prescribed  in  this  title,  as  if  the  applicant 
the  landlord  or  lessor  of  the  premises. 
flicctloiia  M  and  01,  R.  8.;  L.  1868,  cb.  764  (7  Edm.  335). 


i 

i  The  jndg^  or  justice,  to  whom  a  petition  is  presented,  as 
fescrihed  in  either  of  the  foregoing  sections  of  this  title,  must 
perenpon  issue  a  precept,  directed  to  the  person  or  persons 
Iwignated  in  the  petition,  as  being  in  possossion  of  the  property, 
lad  requiring  him  or  them  forthwith  to  remove  from  the  prop- 
hty,  describing  it,  or  to  show  cause,  before  him,  at  a  timp  and 
place  specified  in  the  ;>recept.   why  possession  of  the  property 


r 
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should  not  be  dcUvered  to  the  petitioner,  or,  in  the  case  specifiej 
in  the  last  section,  to  the  owner  or  landlord.  The  precept  miui 
be  returnable,  not  less  than  three  nor  more  than  five  days  afta 
it  is  issued;  except  that,  where  the  proceeding  is  taken,  upon  th« 
ground  that  a  tenant  continues  in  possession  of  demised  premise! 
after  the  expiration  of  his  term,  without  the  permission  of  hh 
landlord,  and  the  application  is  made  on  the  day  of  the  expiratioi 
of  the  lease,  or  on  the  next  day  thereafter,  the  precept  may,  ii 
the  discretion  of  the  judge  or  justice,  be  made  returnable  on  tin 
day  on  which  it  is  issued,  at  any  time  after  twelve  o'clock,  noon 
and  before  six  o'clock  in  the  afternoon. 
Section  30,  R.  S.,  fim'd;  L.  1861,  ch.  460;  L.  Ig68,  ch.  828,  S  1  (7  Edm.  8SS) 

i  22239.   Id.  I  in  New- York  city. 

In  the  city  of  New-York,  where  the  application  is  made  to  f 
district  court,  the  petition  must  be  filed  with,  and  the  precept 
must  be  issued  by,  the  clerk  of  the  court;  and  the  precept  motf 
be  made  returnable  before  the  court,  at  the  place  designated 
pursuant  to  law,  for  holding  the  court;  and  all  subsequent  pro 
ceedings  in  the  cause  must  be  had  at  that  place,  except  as  other 
wise  prescribed  in  section  2246  of  this  act.  If,  upon  the  retun 
of  the  precept,  or  upon  an  adjourned  day,  the  justice  is  unablij 
by  reason  of  absence  from  the  court  room  or  sickness,  to  heal 
the  cause,  or  it  is  shown  by  affidavit  that  he  is  for  any  reasoi 
disqualified  to  sit  in  the  cause,  or  is  a  necessary  and  materta 
'Aritness  for  either  party,  a  justice  of  any  other  district  court  a( 
the  city  may  act  in  his  place  at  the  same  court  room.  i 

L.  1863.  ch.  189,  (6  Edm.  80);  Co,  Proc,  {  C6;  L.  1876,  cb.  856.  S  Ij 
L,  1877.  ch.   187,  §  1.    See  §  3208,   post. 

I  2240.  Id.}  hoiv  served. 

The  precept  must  be  served  as  follows: 

1.  By  delivering,  to  the  person  to  whom  it  is  directed,  or, 
it  is  directed  to  a  corporation,  to  an  officer  of  the  corporatk 
upon  whom  a  summons,  issued  out  of  the  supreme  court,  in 
action  against  the  corporation,  might  be  served,  a  copy  of 
precept,  and  at  the  same  time  showing  him  the  original. 

2.  If  the  person,  to  whom  the  precept  is  directed,  resides  in 
city  or  town  in  which  the  property  is  situated,  but  is  absent 
his  dwelling-house,  service  may  be  made  by  delivering  a  coi 
thereof  at  his  dwelling-house,  to  a  person  of  suitable  age  ai 
discretion,  who  resides  there;  or,  if  no  such  person  cnn.  witii 
reasonable  diligence,  be  found  there,  upon  whom  to  make  ser^ 
vice,  then  by  delivering  a  copy  of  the  precept,  at  the  property 
sought  to  be  recovered,  either  to  some  person  of  suitable  age  ana 
discretion  residing  there,  or  if  no  such  person  can  be  found  theitjj 
to  any  person  of  suitable  age  and  discretion  employed  there. 

3.  Where  service  cannot,  with  renponable  diligence,  be  mad^ 
as  prescribed  in  either  of  the  foregoing  subdivisions  of  this  seC^ 
tion,  by  affixing  a  copy  of  the  precept  upon  a  conspicuous  part 
of  the  property.  ^  ; 

If  the  precept  is  returnable  on  the  day  on  which  it  is  iasoed: 
it  must  be  served  at  least  two  hours  before  the  hour  at  whick 
it  is  returnable;  in  every  other  rase,  it  must  be  served  at  leait 
two  days  before  the  day  on  which  it  is  returnable. 

Section  82,  R.  S. ;  L.  1857,  ch.  084.  nnd  I>.  1868,  cfa.  828  (7  Edm.  356^ 

ao4 
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lipmon    (o   n-h4>fii   copy  of  precept  !■   4lr- 


'pt,  directed  to  another,  !• 
jHti  iritbout  any  aToidable 

it  is  directed,  if  he  chq  be 
,  if  be  cannot  be  bo  fonnd, 
an  be  BO  found,  after  the 

tbe  time  when  the  precept 
hi  ]»tied  tbe  Bame,  at  tbe 

ritten  Btatemcnt   indorsed 


a  tho  p 


t  therein;  and  if  neitlier  c 

casonable  diligence,  bt'fore 

',  to  the  jndge  or  jusiicp  « 

.  J  return  tbereof.   iviih   ii    i\ 

I,  thst  li@  has  been  unalilc,  ^i  r 

a  find  llie  persrm  to  \vh 

lent,  within   the  town  or  oily 

Bbot  proTiBioDB  of  this  section,  i 

a  tenant  npon  tlie  pro|i 

three  years'  rent  of  lh 

B  section  muat  be  inilor 

il  otiierwise  tiiao  pprsouul 


1.  I>  (71 


1,  3S8):   r 


r  the 
lira  the  precept  is  directed, 

A  person,  who  wilfully 
a  guilty  of  a  misdemeanor; 
t;,  forfeits  to  bis  landlord 

S remises  occapied  by  him. 
upon  each  copy  of  a  pre- 
uion  tbe  person  to  whom 

:.  S.  T«8.  I  IT  (1  Um.  N». 


l«B<Ior<   ot 


2237  of  this  act,  the  precept 


J  the  caae  is  within ._ .   _  ^_ 

P  Greeted  to  and  served  upon  tbe  owner  or  landlord,  c 
•d  alMi  upon  the  tenant  or  occnpaut  of  the  proiierty. 
r  both  of  them  may.  upon  the  return  day,  appear  and 
nufe  why  the  tenant  or  occnpnnl  should  not  be  reraoyed 
the  property. 

and  S4:  L.  IBQB,  ch.  TCI  IT  E:dn,  3»}. 

>M3.  Proof    of  ■cr-clce   at  nrri-eiit. 

_•   wiien   the   precept     is    returnable,    tbe   petitioner 

I,  italeKi  the  adverse  party  ii  j[j<'iirB,  make  dne  proof  of  the 
'r  thereof,  shonimc  the  lime,  niiil  the  place  and  manner  of 
«*.  and,  unless  eerTice  wan  iiinilp  [leTSonally  upon  the  adverse 
}.  or  by  affixing  n  cooy  'A  tin?  pricept,  the  name  of  tbe  per- 
lo  whom  a  copy  of  the  prcfept  wiis,  delivered,  if  his  name  can 
■Kprtnined  with  reaeonable  'liliiii  iii^<>.  Wbere  service  Is  made 
iBheriCf.  constHbte,  or  marshal,  it  may  he  proved  by  bis  cer< 
Ti».  Btating  the  facts. 

I..  i)h  I  32.  Bm'di  T.    1H'».  eb.  828  (T  Bdm.  Kt). 


■U4.    [Am'd,    1803.]     Aanwer. 

I  the  time  when  the  precept  in  i 

.--.t  in  the  city  of  New  Ym 
«t»d  or  blB  landlord,  or  any  por 
Miinn  o(  tbe  premises,  or  a  fi:i 
tf  or  justice  who  Essoed  the  pri'i 

1  ail  action  in  the  Buiirom.' 
IS.  or  Bpecifienlly  nr.v  iimti'i 
i  forth  a  statement  of  :ui 
•lor  r>qai(able  defenoo.  or  i-mir 
nUiiJaiin  may  be   set  up  inni   i- 


tiirnable  without  waiting  as 
ce  of  the  peace,  or  in  a  dls- 
..  tiie  person  to  whom  it  is 

>ri  in  poBsesBion  or  claiminK 
I  thereof,  may  file  with  tbe 
]>t.  or  with  the  clerk  of  the 
lil^e  manner   as   a   verifled 

i-.iiirt,  denylnft  generally  the 
111  nllegation  of  the  petition, 
now  matter  eonstitntlng  a 
i  r'laim.       Sueh   defence   or 
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jh  th«  claim  for  rent  in  snch  proceeding  was  the  subject  « 

ction. 

.803,  ch.  706. 

245.  IiiiiaeM  upon  forolble  entry  or  detnlner. 

lere  the  application  is  founded  upon  an  allegation  of  foroU 
r  or  forcible  holding  out,  the  petitioner  must  allege  and  pro¥ 
he  was  peaceably  in  actual  possession  of  the  property,  at  tli 
of  a  forcible  entry,  or  in  constructive  possession,  at  the  tiaa 
forcible  holding  out;  and  the  adverse  pai'ty  most  either  den 
forcible  entry,  or  the  forcible  holding  out,  or  allege,  in  hi 
ice,  that  he,  or  his  ancestor,  or  those  whose  intereat  k 
IB,  had  been  in  quiet  possession  of  the  property,  for  thrc 
I  together  next  before  the  alleged  forcible  entry  or  detaiiici 
that  his  interest  is  not  ended  or  determined,  at  the  time  c 
trial. 
H  0  antl  lit  am'd. 


246.  In  N.  Y.  diiitrlct  court,  canac  may  be 
Jtotbev  oonrt   for  trlnJ. 

a  district  court  of  the  city  of  New-York,  at  the  time  « 
og  issue,  the  justico  sitting  in  the  cause  may,  ia  his  divcr^ 

upon  motion  of  either  party,  or,  if  no  justice  Is  present,  ti^ 
;  may,  by  consent  of  both  parties,  make  an  order  transferrii^ 
cause  for  trial,  to  a  district  court  of  an  adjoining  distiid 
h  thereupon  has  the  same  jurisdiction  and  power  at  its  ow3 
\  house,  ns  ff  the  property  was  situate  within  its  district*: 
.877.  ch.  187,  S  2,  am'd. 

247.  [Am'd,  1881  and  1882.]    Trial. 

e  issues  joined  by  the  petition  and  answer  mast  be  tried  ll 
udge  or  justice,  unless  either  party  to  such  proceedings  shal 
e  time  designated  in  such  precept  for  showing  cause,  demafl 
ry  and  at  the  time  of  such  demand  pay  to  such  .judge  fl 
ce  the  necessary  costs  and  expenses  of  obtaining  snch  jm] 
jury  be  demanded  and  such  costs  and  exoenses  be  paid,  ttt 
e  or  justice  with  whom  such  petition  sliall  be  filed  shal 
nate  twelve  reputable  persons  qualified  to  serve  as  jnroTS  % 
\a  of  record,  and  shall  issue  his  precept  directed  to  the  aheiil 
te  of  the  constables  of  the  county,  or  any  constable  or  manli^ 
le  city  or  town,  commanding  him  to  summon  the  persons  ^ 
nated  to  appear  before  sucn  judge  or  justice  at  sach  lid 
[ace  as  he  suuU  therein  apiK)int,  not  more  than  three  da]P 

the  date  thereof,  for  the  purpose  of  trying  the  said  mattefl 
fference.  Six  of  the  persons  so  summoned  shall  be  drawn  h 
manner  ns  jurors  in  justices'  courts,  and  shall  be  sworn  bq 

judge  or  justice  well  and  truly  to  hear,  try  and  determlM 
natters  in  difference  between  the  parties.  After  heaiing  tM 
ations  and  proofs  of  the  parties,  the  said  jury  shall  be  kepi 
;her  until  they  agree  on  their  verdict,  by  the  sheriff  or  oi^ 
is  deputies,  or  a  constable,  or  by  some  proper  person  syp 
;ed  by  the  judge  or  justice  for  that  purpose,  who  shall  H 
n  to  keep  such  jury  cs  is  usual  in  like  cases  of  courts  d 
xl.  If  such  jury  cannot  agree  after  being  kept  together  foi 
time  as  such  judge  or  justice  shall  deem  reasonable,  he  msl 
large  them  and  nominate  a  new  jury,  and  issue  a  new  pre 
in  manner  aforesaid. 

I..  •  M. 

ooo 
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jod,  the  judge  or  juBtice  ma;,  in 
I'ittiei  partj,  and  npoa  pcool  to 
nrallj.  that  aji  Bdioumment  ia 
MTT.  (0  enable  the  Bprlioniii  to  procure  his  necesBary  wit- 
^  or  by  consent  of  all  tlie  parties  who  appear,  adjonm  the 
(  (he  iuoe,  but  not  more  [hau  ten  daja;  except  1^  eoMent 


.  FIhaI    ordrr  upon   trliil. 

iHeot  caus«-  is  not  shonii  upon  the  return  of  the  precept; 

Tprdict  of  the  jury,  'ir  Ihr  decisioD  of  the  judge  or  jus- 

n  n  trial   without  n  jmy,  is  in  favor  of  the  ^titioner; 

litre  vr  jusUre   must  mrikc  a  final  order,  awardiog  to  the 

i-r  (he  delivery  o(  ttio  jmssojiion  of  the  propertj;  except 

liere  (h?  cane  ie  n-[l]iiii  ^^oi'tion  223T  of  this  act.  the  final 

niLit  direct  th«  reiniiviil  af  tbe  occupant.    In  either  cane, 

j|  order   muBt   awitrd   to   the  petitioner  the  coBta   ot  the 

procepdJDE-     If  the  renUil  or  dceision  is  in  favor  of  the 

erinp,  (he  judge  or  justice  must  mitke  a  final  order 

and   awanJing  to  him  the  coata  of  the  speeial  pro- 


[Ain'd,    l!4Mt.]    Ainonnt   of  eaMts)  how  <H»II*et«<l. 

"■hen  allowed,  and  th.'  rpoB  of  officers,  eicept  where  a 
ipednlly  (tiv*n  iti  ehnpiiT  iweoty^one  of  this  act,  must  be 
nie  allowed  hy  law  in  -ui  ijftion  in  a  JaBtice's  coort,  [  ] 
~  Untiled  in  like  maniii  r-  unliHa  the  ap^ication  ii  fonnded 
I  nllefcntion  o.f  fnrcilili'  ' nirr  or  forcible  holding  ont;  In 
Mse,  the  judge  or  jTi-ii'i'  niay  award  to  the  vnccessfDl 
1 1'int  Hnm  na  corts.  not  '  \<'.'i'dlDg  fifty  dollars,  in  addition 
iliBhunienientB.  If  tln'  i  iniI  Order  is  made  by  a.  connty 
or  n  spenal  rotiuty  jiiJijr,  ot  by  a  mayor  or  recorder,  an 
flu  10  roileet  tbe  costs  u'.,\y  be  issued  therenpon  as  it  It 
jtuigment  of  a  japtirf-  i>r  ihP  peace  of  the  sBme  city  or 
land  for  that  purposi'  iIk  officer  tabes  the  place  ot  a  JUB' 
the  peaire.  In  everv  i,ilnr  c*se  |  ]  an  execntlon  may  be 
<o  ro1lp<^    tbe    cnnts  n\tMr<!nl  thereby    [    ]    as   if  the   final 

ii  a  iiiclRinent.  rendrri'd  in  the  conrt.  Of  which  the  jndge 

e  id  the  prPKiiiitiB  olTiirr. 

1  13.   ^  Bnil   part  Df  I  [>l,    iiril'd  HDd  NUBOll^tAd. 

.  lAat'4,   ISSS-l    Warrant  t«  dlspoaseiM  deta«da«t. 

the  fionl  order  ia  in  furor  of  the  petitioner,  tbe  judge 
e  miut  therenion  issn<'  .-i  warrant,  onder  his  hand,  di>- 
•  the  sheriff  of  the  iimnty.  or  to  any  constible  cr  marshal 
tly  or  town,  in  whii-li  Iti.-  jjroperty,  or  a  portion  thereof. 
*i,  or  if  ii  is  not  sitniiifil  in  a  city,  to  nay  constable  ot 
■  in  the  county.  d.'striliiEii;  ttie  property,  and  cMnmanding 
n  to  removv  nil  jhtvuiis  therefrom,  and  also,  except 
be  rau>  in  u-i>hhi  si'-iimi  22S7  Of  thia  act,  to  put  the 
a  into  ihe  fiill  i>ossi>i.i-ii.[i  thereof, 
■a.  ai  iM  3S      ^?  ],.  I%7.  '■h.  tt*:  alan.  IS  U.  M.  r*.  M.  and  L, 
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S  2262.  flzeontion  of  'warrant. 

The  officer,  to  whom  the  warrant  is  directed  and  delfrewl 
must  execute  it,  according  to  the  command  thereof,  betweea  in 
hours  of  sunrise  and  sunset, 
a.  s.»  8  40. 

1 .  2258.  "Wlten  ^frarrant  oaneela  lease |   exoeptftfem.  \ 

The  issuing  of  a  warrant  for  the  removal  of  a  tenant 
demised  premises,  cancels  the  agreement  for  the  use  of  the  _ 
ises,  if  any,  under  which  the  person  removed  held  them; 
annuls  accordingly  the  relation  of  landlord  and  tenant,  exi 
that  it  does  not  prevent  a  landlord  from  recovering,  by 
any  sum  of  money,  which  was,  at  the  time  when  the  precept 
issued,  payable  by  the  terms  of  the  agreement,  as  rent  for 
premises;  or   the   reasonable  value   of  the   use   and  occupal 
thereof,  to  the  time  when  the  warrant  was  issued,  for  any  pel 
of  time,  with  respect  to  which  the  agreement  does  not  miake 
special  provision  for  payment  of  rent. 

Id..   S  43,  also,  {  60;   L.   1868,  cb.  764  (7  Bdm.  336). 

I  2264.   [Am'dy  1886.]    ^Warrant)  wl&ea  and  l&ow   mtMyi 

The  party,  against  whom  a  final  order  is  made,  requiring 
delivery  of  possession  to  the  petitioner,  may,  at  any  time  ' 
a  warrant  is  issued,  stay  the  issuing  thereof;  and  also  stay 
execution  to  collect  the  costs,  as  follows: 

1.  Where  the  final  order  establishes  that  a  lessee  or 
holds  over,  after  a  default  in  the  payment  of  rent,  or  of 
or  assessments,  he  may  effect  a  stay,  by  i^yment  of  the 
due,  or  of  such  taxes  or  assessments,  and  interest  and  pen 
if  any  thereon  due,  and  the  costs  of  the  special  proceeaini 
by  delivering  to  the  judge  or  Justice,  or  the  clerk  of  the 
his  undertaking  to  the  petitioner,  in  such  sum  and   with 
sureties  as  the  judge  or  justice  approves,  to  the  effect  ttu 
will  pay  the  rent,  or  such  taxes  or  assessments,  and  interest 
penalty  and  costs,  within  ten  days,  at  the  expiration  of 
time  a  warrant  may  issue,  unless  he  produces  to  the  jud( 
justice  satisfactory  evidence  of  the  payment. 

2.  Where  the  final  order  establishes  that  a  lessee  or  tenant ^ 
taken  the  benefit  of  an  insolvent  act,  or  has  been  adjudicat 
bankrupt,  he  may  effect  a  stay  by  paying  the  costs  of  the 
proceeding,  and  by  dehvering  to  the  judge  or  justice,  or  the 
of  the  court,  his  undertaking  to  the  petitioner,  in  such  a 
and  with  such  sureties  as  the  judge  or  justice  approves,  to 
effect,  that  he  will  pay  the  rent  of  the  premises,  as  it  has 
or  thereafter  becomes  due. 

3.  Where  the  final  order  establishes  that  the  person 
whom  it  is  made,  continues  in  possession  of  real  property,  wl 
has  been  sold  by  virtue  of  an  execution  against  bis  propeitjvl 
may  effect  a  stay,  by  paying  the  costs  of  the  special 
and  delivering  to  the  judge  or  justice,  or  the  derk  of  the 
an  aflSdavit,  that  he  claims  the  possession  of  the  property»^ 
virtue  of  a  right  or  title,  acquired  after  the  sale,  or  as  guai ' 
or  trustee  for  another;  together  with  his  undertaking  to  the  _ 
tioner,  in  such  a  sum  and  with  such  sureties  as  the  jndgt;^ 
justice  approves,  to  the  effect,  that  he  will  pay  any  costs 
damages,  which  may  be  recovered  against  him,  in  an  actiosj 
ejectment  to  recover  the  property,  brought  against  him  by 
petitioner  within  six  months  thereafter;  and   that  he  will 

4MMi 
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nut  nnj  waste    ui>oD  or  iujiirv    to  the  propertr,  doriag   hia 
■(•^n  tberrof. 

L.  I  H.  un'd  tiT  L.  IBS?.  7ta.  Hi*:  duJ  |)  «  ud  W. 
1KB.  BBdrrlaklnsi  ban  dliponed  ot. 

4e  m  uadertakmg  is  gictn,  in  K  ckK  ^)ecified  in  mb- 
^  Gni  or  Llie  lust  Hectiou.  Uie  jii(if«  or  Justice  moat  deUver 
llle  person  uf-ainst  whocn  l!ie  finnl  order  was  made,  upon 
radociiiK  the  evidpiice  ot  paTnifnl.  mentioued  io  that  sub- 
.  If  he  does  not  prodnce  sucli  eTWeace  within  t*i»  daj«, 
[e  or  justice  miiBt  delin'r  it  to  the  petitioner.  In  eTMj 
^«e  specified  in  the  Inst  sciiiini,  the  judge  or  justice  must 
a  the  DnilprtakiDB  to  the  pi'Uiioner,  immediately  after  bb 
ml  thereof- 

lere  the  Bpet-Ial  proctediiig  is  rounded  upon  an  allentlon 
(  lessee  holds  over,  after  a  default  in  the  parment  of  rent, 
he  unexpired  term  o(  the  Ii^ubc,  under  which  the  premise* 
Al,  eiceeda  fi^e  jenrB,  ot  tlip  lime  when  the  warrant  ii  ia- 
'''e  Icseee.  his  executor,  acluiliiisttator,  or  assignee,  may, 
ime  withiQ  one  rear  atler  Ike  execution  of  the  warrant, 
r  tender  to  the  petitioner,  liia  heir,  executor,  aduiinistrator, 
^nee,  or  if,  within  Etc  dnya  liefore  the  eipiration  of  the 
:f  cannot,  n-itb  renEOunlite  ililigeuce,  be  foond  witbia  the 
lown,  wherein  the  projiertr.  or  «  portion  thereof,  ia  aitn- 
Jien  to  the  judse  or  Justioc  whn  inoed  the  warrant,  or  hia 
tor  in  office,  oil  rent  in  nirenr  nt  the  time  ot  the  pa/memt 
ini,  with  iiitercat  thereupon,  and  the  cotrta  and  chaxges 
a  by  tlie  pelitioocr,  Tlicri'ii[»>n  the  person  making  the 
■1  or  tender,  shalj  be  eiilltjiil  to  the  poaaeaaion  of  the 
^  ptemisea,   tinder  llie  lensi'.  luid  may  hold  and  enjoy  the 

tucording  to  the  terroa  of  the  original  demiae,  except  bb 
'"t  prescribed   io   the  nent  8i.-clion   but  one. 

'  M.|  Ifef  creditor  ot  l«iifeec 

lae  specified  in  the  Inst  t^ictioc,  n  Jadgmeot  creditor  of 
^--j*.  wlioBc  Judgnicut  UFjK  .1™  kcted  in  the  county,  tiefore 
wwpt  wafl  issued,  or  n  iiiortcaere  of  the  leaae,  whoae  mort* 
»»i  duly  recorded,  in  ilie  '■mimy,  before  the  precept  was 
1,  maj,  Qt  nny  lime  before  flu'  eipiration  of  one  yeor  after 
■ccntioD  of  the  warrant,  uiilrtii  ii  redemption  has  been  made 
Mmbed  in  the  laat  secli'in.  iili>  witb  the  judge  or  justice 
ban^  the  warrant,  or  witli  Ins  r^ucceaaor  in  ofSce,  a  notice, 
thug  bin  intereiit  and  the  sum  due  to  him;  describing  the 
^•a:  and  tiating  tbnt  it  ia  lii--  liitentioa  to  redeem  as  pre- 
II  la  this  section.  If  a  redemj,r  ion  is  not  made  by  the  lesaec, 
'or,  admiuiFtTalor,  or  Hs.ilk'iii'e,  within  a  year  after  the 
'  -'  irarraut,  tbe  perhDU  ho  filing  a  notice,  or.  If  two 
_  have  filed  eucb  noiiccR,  the  one  who  holda  the 
Knaj',  at  nny  time  before  t«o  o'clock  of  the  day,  not  n 
a  public  balidaj,  next  bui  I'ocdiug  the  last  day  of  the 
...m  tor  his  own  benefit,  !ii  like  manner  as  the  lesaee,  hip 
',  ndminiatratar.  or  nasieiici'  might  have  ao  redeemed, 
two  or  more  jHiiBiiiont  cri'iliiora  or  mortgagees  have  filed 
Jl  noliwa,  the  holder  of  the  s.iuihl  lien  may  so  redeem,  at 
^^  Utore  two  o'clock  of  ih''  daj-.  not  a  Snnday  or  a  public 

«00 
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lioliday,  next  sacceeding:  that  in  which  the  hoMer  of  the  fi 
lien  might  have  redeemed;  and  the  holder  of  the  ttdrd  aad  en 
subsequent  lien,  may  redeem,  in  like  manner,  at  anj  time  befo 
two  o  clock  of  the  day,  not  a  Sunday  or  a  public  holiday,  ne 
succeeding  that  in  which  his  predecessor  might  hare  redeemtf 
Bat  a  second  or  anbsequent  redemption  is  not  valid,  unless  t 
peraon  redeeming;  pays  or  tenders  to  each  of  his  predeceesors  if1 
MS  redeemed,  the  sum  paid  by  him  to  redeem,  and  also  the  m 
due  upon  his  judgment  or  mortgage;  or  deposits  those  sams  wl 
the  judge  or  justice,  for  the  benefit  of  his  predecessor  or  pre4 
cessors. 

L.  1842,  ch.  240.  f  1  <4  Bdm.  4m). 

I  2258.  Tl&e  last  two  seotlons  avmllfled. 

Where  a  redemption  is  made,  as  prescribed  in  either  of  the  li 
two  sections,  the  rights  of  the  person  redeeming  are  snbjeclj 
a  lease,  if  any,  executed  by  the  petitioner,  since  the  warrant  i| 
issued,  so  far  that  the  new  lessee,  his  assigns,  undertenants^i 
other  representatives,  may,  upon  complying  with  the  termsj 
the  lease,  hMd  the  premises  so  leased  until  twelve  o*c1oek,  m 
of  the  first  day  of  May,  next  succeeding  the  redemption.  Jd 
in  all  other  respects,  the  person  so  redeeming,  bis  assigns  M 
representatives,  succeed  to  all  the  rights  and  liabilities  of  I 
petitioner,  under  such  a  lease.  > 

I  226a.  Order  to  be  aamle  tberevponi  liabiUty  o€  pen 

redeeminflr*  | 

The  person  redeeming,  as  prescribed  in  the  last  three  secM 
or  the  owner  of  the  property  so  redeemed,  may  present  to  | 
judge  or  justice  who  issued  the  warrant,  or  to  his  nm 
ofl3ce,  a  petition,  duly  verified,  setting  forth  the  facts  of 
redemption,  and  praying  for  an  order,  establishing  the  rigbts 
liabilities  of  the  parties  upon  the  redemption.  Whereupon 
judge  or  justice  must  make  an  order  requiring  the  other 
to  the  redemption  to  show  cause  before  him,  at  a  time  and  . 
therein  specified,  why  the  prayer  of  the  petition  shotild  not, 
granted.  The  order  to  show  cause  must  be  made  retaivable, 
less  than  two  nor  more  than  ten  days,  after  it  is  graatsd^ 
it  must  be  served  at  least  two  days  before  It  is  returnable. 
the  return  thereof,  the  judge  or  justice  must  heacr  the  aUegal 
and  proofs  of  the  parties,  and  must  make  such  a  final  erdi 
justice  requiroR.  The  costs  and  expennea  must  be  paid  by  . 
petitioner.  The  final  order,  or  a  certified  copy  tnereof,  i^ 
be  recorded  in  like  manner  as  a  deed.  A  person,  other  than  i 
losBoo,  who  redeems  as  prescribed  in  the  last  three  sections,  si 
cecds  to  nil  the  duties  and  liabilities  of  the  lessee,  accruiDg  «4 
the  redemption,  as  if  he  was  named  as  lessee  in  the  lease,     i 

i  22IKK   Appeal. 

An  appeal  may  be  taken  from  a  final  order,  made  as  prcscrib 
in  this  title,  to  the  same  court,  within  the  same  time,  and  in  I 
same  manner,  as  whore  an  appeal  is  taken  from  a  judgment  rf 
dered  in  the  court,  of  which  the  judge  or  justice  is  the  presldt 
officer,  and  with  like  effect;  except  as  otherv^Hsc  prescribed  in  t 
next  two  sections. 

flabstltuted  for  |  47.  D.  S.,  amM;  L.  1S68.  cb.  823  (7  Sdsi.  BR),  |  1 
li.  1849.  cb.  193  (2  Gdm.  634). 
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r  aet.  (Am'd,  ISOS.]    Effect  of  niipMl  United'  la  oertaln 

\e  usuiiig  or  execuliciu  of  the  wiu'rant  can  not  be  sMyed  Iqr 

an  apptal,  or  by  tlie  giving  oC  iiu  uniierlsklDK  tber«upoa, 

rwisp  ilinn  as  prescribed  in  fhp  rii\t  «ectiou.    An  bpt)Wi1  can 

K  taken  to  tbe  court  iil  appt'iilF^,  irciut  a  final  determlxiBtJOB 

e  appellate  division  of  the  suiirptin:  conrf,  upon  Btich  bq  np- 

1.  dhUm  the  latter  court,  bj  hii   oi<lpr,  made  at  tlie  term  of 

llpDeliBte  division  vhete  the  fiunl  <jr'l<<r  Is  made,  or  the  next 

*-.  ihcretifter,   wUowa  it  to  be  taken. 

Me,  ch.  »M. 

MS.  (Axn'd,  ISDfr.]  ^VarrantK;  hnW  VtOTea  sa  avpeal. 
ken:  an  aiippBl  is  talien  from  ii  lin^il  orcer.  awarding  doIiTery 
lurasino  to  the  p^titioutT.  wlui  b  <  ~tiibliBheB  that  a  Icnee  or 
It  holds  OTer,  after  a  defnujt  in  |i.i.viiient  of  reot  or  from  an 
r  or  judgmeDt  affirming  encti  Ikii]  order,  the  issuing  and 
ilioa  of   the   wnrrnut   niny   h''   -.tjn-i-d   by   the  order   of   the 

Ij"  judge,   nnd  in   the  fily   luirl   i uty  of   New   York   by  n 

»  of  the  Bnpremo  court,  upon  itn  n|ipclliint'a  giTiug  the  bb- 
J  required  to  perfect  tht;  iirijii'il-  ■•nil  to  atay  the  eiecution 
Uic  order  nop^aled  from  ood  nlsn  im  undertaking  to  the  peti- 
~  =-  -,  Bum  Biid  witli  aureiics  iiiijjE.ivi'd  by  the  county  judge 
city  and  coiiniy  of  Nt-w  York  by  a  justice  of  the  an- 
rt  to  the  effect  that  if,  uixni  the  apoeal,  a  final  deter- 
B  rendered  agaioBt  the  npru'llant  he  will  pay  all  renta 
^  t  to  accrue  upon  the  iiri-Tiiisi'K,  or  if  there  is  no  lease 
rmf  ibe  value  of  tlie  use  and  u^vuguition  of  the  premiaea  sub- 
"    ■         '   a  of  the  special  proceedings. 

)m.    Apitellnte    eonrl    mnr    award   re«tltall«H|   aellOB 

f  tbe  final  order  \m  reverscii  ii|".[i  ihB  appeal,  the  appellate 
^  mny  award  reBiitufion  In  ilii>  -i:irty  Injured,  with  costs; 
it  may  make  an  order,  or  itsuu  lui.',  other  mandate,  neccBBBry 
«rry  its  dptormination  into  effi-ii.  The  person  dispoaaesBed 
ilto  mnintain  nn  nciion,  lo  nfnviT  the  damages  which  he 
>  fiiitflined  by  the  diaposseEsifHi. 


tatloa  ot  UilH  tlilr:   effect  of  Una!  vrder. 

1  not  inipnir  the  ri;:liiri  of  a   landlord,  lessor,  or 

nut  therein  providid  fir.    Where  a  special  atatu- 

T provision  confers  a  right  lo  1iik<  i<roceedings,  in  the  manner 
Wofore  prescribed  by  law,  fur  ilic  -nitiinary  removal  of  n  per- 
^'  in  poMessiOQ  of  real  iiropiTiy.  tln^  proceedings  thereunder 
«  be  taken  aa  prescribed  in  tliis  liilo.  A  final  order,  made  in 
f^^ial  proceeding,  token  aa  orcsi  rilied  in  this  title,  is  not  a 
"  "-   actioD  ot  ejectment,  lo  recover  the  property  nfFected 

I.  i  w, 

low  pPoecedlDKB  nnil.T  iliiia  title  to  be  stayed. 

a  petition  is  preaoiited.  .■i'-   ini'Bcribcd  in  this  title,  the 
D    bf-forc   111-    iLiKil   order,   and   If   the   final 


r 
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ing  or  execution  of  the  warrant  thereupon,  cannot  be  stmd  a 
suspended  by  any  court  or  judge,  except  in  one  of  the  foUowiij 
metnodB: 

1.  By  an  order  made,  or  an  undertaking  filed,  upon  an  appeal 
in  a  case  and  in  the  manner  specially  prescribed  for  that  puipQ« 
in  this  title. 

2.  By  an  injunction  order,  granted  in  an  action  against  tb 
petitioner.  Such  an  injunction  shall  not  be  granted  before  tfei 
final  order  in  the  special  proceeding,  except  in  a  case  where  ti 
in  junction -would  be  granted  to  stay  the  proceedings,  in  an  actial 
of  ejectment,  brought  by  the  petitioner,  and  upon  the  like  tenoi 
or  after  the  final  order,  except  in  a  case  where  nn  injunctioi 
would  be  granted  to  stay  the  execution  of  the  final  jadgmea 
in  such  an  action,  and  upon  the  like  terms. 

B.  8.,  I  47. 


CKaen  to  wblGb  thla  title  nppltei. 

«f  •peciSed  In  section  14  or  this  net,  or  in  aoy  otfaer  caa* 
is  specioilr  prescribed  by  law,  tliiii  o  court  of  lecord. 
■*  thereof,  or  a  referee  itppointcd  bv  tln'  court,  has  power 
I.  hy  fine  and  imprisonment,  or  either,  or  Kenemllf  aa  a 
-  a  nee)eel  or  violation  of  diitr.  or  uther  miecondueti 
•  ripht  or  remedr  of  n  party  to  a  civil  ai'tion  or  apeciai  pro- 
^[wniiing  in  the  coort.  or  before  the  jii.lt-e  or  the  referee, 
w  Wested,  impaired,  impeded  or  prejiuiicf^i  thereby,  the 
w  mint  be  paoished  bb  prescribed   io   tfiig  tille, 

Mr.  tilieii   pDBlabmeiit  mar   ■>«  ■nniinnry. 

*fe  the  offeuce  is  eotnmitted  in  the  iimziediate  view  and 
^we  at  the  court,  or  of  the  jndge  or  rvfr-icr,  upon  a  trial  or 
■(.  It  may  be  puniahed  summarilj-.  Fi,r  Llint  purpose,  an 
I  man  be  made  by  the  court,  judRp,  or  rLforee,  stating  the 
i"hich  constitute  the  offence,  nod  bririK  iIm-  case  within  the 
■"?«  of  this  Bedion.  and  plainly  q[i.1  up I'L-iii cully  prescribing 
fMishment  to  be  inflicted  therefor. 
^  I  1  (2  rdrd.  SGfl.  See  t  lOIB,  inU. 
1^'   nhra    wnrmnt    to    codidiII    mar    llBD«    wlth*B« 

S^  ihp  offence  consists  of  a  neeiec't  or  refusal  to  obey  ao 
pottle  court,  roquiringr  the  p/iyment  i>r  misib,  or  of  a  apeci- 
RBin  nf  moni-y,  and  fhf  court  U  siiiisfiiil,  ly  proof,  by  nffi- 
W.ltat  II  personal  demnnd  thereof  hns  L.-ii  in^iilr,  and  that  pay- 
WlMTwi  has  been  refused  or  nouWted;  it  may  lestie,  withoDt 
p  a  'arrant  to  commit  the  offender  to  prison,  until  the  costs 

■  ei3 
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or  other  sum  of  money,  and  the  costs  and  expenses  of  the  prooeeA 
iag,  are  paid,  or  until  he  is  discharged  according  to  law.  j 

I   2200.    Order    to     al&o^r     caune,     or    -vrnrrwkmt    to   attMl 
ollender. 

The  court  or  judg:e,  authorized  to  punish  for  the  offence, 
in  its  or  his  discretion,  where  the  case  is  one  of  those  spi 
in  either  of  the  last  two  sections,  and,  in  every  other  case, 
upon  being  satisfied,  by  affidavit,  of  the  commission  of  the 
fence,  either 

1.  Make  an  order  requiring  the  accused  to  show  cause  hefore 
or  him,  at  a  time  and  place  therein  soecified,  why  the  a< 
should  not  be  punished  for  tlie  alleged  offence;  or 

2.  Issue  a  warrant  of  attachment,  directed  to  the  sheriff  of 
particular  county,  or,  generally,  to  the  sheriff  of  any  connl 
where  the  accused  may  be  found,  commanding  him  to  arrest  ti 
accused,  and  bring  him  before  the  court  or  judge,  either  ford 
with,  or  at  a  time  and  place  therein  specified,  to  answer  f or  tt 
alleged  offence.  ] 

Id..   {§  3  and  6,  am'd.  i 


S  2270.  Notloe  <o  dellna«eitt  oflloov  to  alio^fr 

Where  it  is  prescribed  by  law,  or  by  the  general  rale* 
practice,  that  a  notice  may  be  served  in  behalf  of  a  party, 
a  sheriff  or  other  person,  requiring  him  to  return  a 
delivered  to  him,  or  to  show  cause,  at  a  term  of  a  court, 
he  should  not  be  punished,  or  why  an  attachment  should  » 
issued  against  him,  for  a  contempt  of  the  court;  the  party »; 
whose  behalf  the  notice  is  served^  may,  at  the  tinie  si 
therein,  file  with  the  clerk,  proof,  by  affidavit  or  other  writ 
evidence,  of  the  delivery  of  the  mandate  to  the  accttsed;  of 
default  or  other  act,  upon  the  ooeurrence  of  whiefa,  he  was 
tied  to  serve  the  notice;  of  the  service  of  the  notice;  and  of 
failure  to  comply  therewith.  Thereupon  the  proceeding  are 
same,  as  where  an  order  to  show  cause  is  made,  and  it, 
copy  of  the  affidavits  upon  which  it  is  granted,  are  served 
the  accused. 

Id..  {  6. 

I  S271.4  Order  or  ^auntanti  'vvken  granted  ov^t  of  co«rt*j 

Where  the  order  to  show  cause,  or  the  warrant,  in  reii 
before  the  court,  it  may  be  made,  or  issued,  as  prescribed  la 
last  section  but  one,  by  any  judge  anthoriaed  to  grant  an 
without  noti<;e,  in  an  action  pending  in  the  court;  and  it 
be  made  returnable  at  a  term  of  the  court,  at  which  a  con< 
motion   may  be  heard. 

I    2272.    Id.)    ^-l&en    contempt    >Rra«    eommltted    1»efore 
referee. 

An  order  to  show  cause  may  be  made,  or  a  warrant  may 
issued,  as  prescribed  in  section  2269  of  this  act,  by  a  ref< 
ai)pointed  by  the  court,  where  the  offence  is  committed  upon 
trial  of  an  Issue  referred  to  him,  or  consists  of  a  witness's 
attendance,  or  refusal  to  be  sworn  or  to  testify,  before  him. 
order  or  warrant  msy.  In  the  discretion  of  the  referee,  be 
returnable  before  him,  or  before  the  court.    Wh««  it  is 


!'Ic  before  tilt"  rp[pr 
iiirt,   wltli   ri-^iiM-t 


1.  KM*Bt  of  order  to  ■how  caiiaei  and  el  irarraBt. 

.  '  .:  iij  rtiim  cBUst  mnr  be  marlc,  oicbfr  befitre  or  tider 
:j[  in  tbe  HctloD,  or  the  finaJ  grder  iu  the  wv^inl 
-  -iiil Talent  to  a.  noltce  of  tnotion;  and  the  anb-, 
.'11  lliereupon  are  IrLcd  in  the  actioQ  or  epe^lnl 
11  a  modoQ  made  ttatrein.  A  ivarrant  of  altsi'h- 
!  iie.  wherEby  au  originnl  Bptvlal  uroeeeding  is 
.j)::iii,hr  tbe  accused,  in  bcboif  of  Ibe  peuple,  upon  the 
uC  tbe   couiptniiianL 

1.  Copjr  nSdavlIt  elc^  to  t>e  aerveil  witli  vrarranl. 

le  wnrroiit.  and  of  ihc  iiffiJavit   upou  which  il  li 
.  f  acrved   upon  the  aecuaed,   wlien  be  is   arreBted 


llich  the  accused   I 


issued,  the  court,  judge,  or 
f  an  indoriM-raeiit  lln-rt?upou 
y  give  an   undertfikiug  for 


Karr*nti  li»«r  eieoDtml. 

_- . aade  upon  the  warrant,  aa  preacribed 

I  aevtion:  or  if  sueb  an  iudorueuK'tit  is  madp  and  an 

y  to  tiot  given,  us  ^resmbcd   iu  the  ni>xt  aeptloo;  the 

r  innldiiK  the  arrest,  ea  required  by  the  warrant,  moat 

il   m  his  caatody,   uuttl   the  furlher  direclion  of 

„_,  ot  referee.    WTiere,  from  aickueKs  or  atij  other 

■  aecused    is   phyaieall;    unable   to    attend   before   the 

ke,  or   referee,  that  fact  is  a   sufficient  excuse  lo  the 

Foot   produciQE  hiiu  aa  refjuiro]   by   the   wnrroDt.    In 

e  sberlET  muBt  produce  him,  as  directci!  by  the  court, 

■wee,   after  he  beeome*  ahlp  to  stteod.    The  aherlff 

■  attr  case,  coofiae  tke  aivuseil  in  prisuii,  or  otherwise 

"a  of  bia  liberty,  except   as  far  iia  it  is  oece-ssary   lio 

'~~  ~)  aecUTC  his  peraoQiil  attendance. 

(-M    (Bd   ST. 

MklMV  la  pFoearr  dla«liarare. 

B  hidonKment  Is  made  upon  the  wnrraut.  tta  prescribed 

"■ — ■"■""  ■"-*  --\  the  Bceiiaed  must  be  diseharBed  from 

J  and  delivering  to  the  sheriffi,  at  any 

|tlie  reinro  dor  of  the  warrant,  an  undertaking  to  tlie 

Hpeciflpd   in  the  indoraement,   with   two  sur- 

.._,  to  lie  effect  that   he  will  appear,   at   Ihe   tiiCe 

rthe  place  where,  the  warrant  la  retntnable.  and  then 

^Mflf  the  iTireetion  of  the  eonrt,  jndee.  or  referee,  ad 

"""   -"[*r.   tnkiiiiL-    rhp   acknowledsoielit   of 

e  akeriiir  BO  requirea,  exBiaioe  under 


J 
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oath,  to  a  reasonable  extent,  the  persons  offered  as  suretie8» 
oerning  their  property  and  circumstances. 

2  R.   S.  536,   §   13,   am'd. 

0  2278.  "Wlien  babeaa  corpuji  may  iaaue. 

If  the  accused  is  in  the  custody  of  a  sherifiE,  or  other 
fay  virtue  of  an  execution  against  his  person,  or  by  virtue 
mandate  for  any  other  contempt  or  misconducti  or  a  ooi 
ment  on  a  criminal  charge,  a  warrant  of  attachment  cannoij 
issued.  In  that  case,  the  court,  upon  proof  of  the  facts, 
issue  a  writ  of  habeas  corpus,  directed  to  the  officer,  reqx 
him  to  bring  the  accused  before  it,  to  answer  for  the  oi 
charged.  The  officer  to  whom  the  writ  is  directed,  or  upon 
it  is  served,  must,  except  in  a  case  where  the  production  of 
accused  under  a  warrant  of  attachment  would  be  dispensed  H 
bring  him  before  the  court,  and  detain  him  at  the  place  wl 
the  court  is  sitting,  until  the  further  order  of  the  court. 

Id.t  il  7,  9.    And  eee  §  2013,  ante. 


I  8270.  Sberlir  to  file  nndertaldiiigr  with  vetw 

The  sheriff  or  other  officer  must  file  the  undertaking,  if 
taken  by  him,  with  the  return  to  the  warrant  or  writ  of 
corpus. 

Id.,  1 16. 

I  aaso.  latewooraterles  and  proofs. 

When  the  accused  is  produced,  by  virtue  of  a  warrant, 
writ  of  habeas  corpus,  or  appears  upon  the  return  of  a  wai 
the  court,  judge,  or  referee,  must,  unless  he  admits  the  ol 
charged,   cause   interrogatories  to  be  iUed>  specifying   the 
and   circumstances   of  the  offence  charged   against  him. 
accused  must  make  written  answers  thereto,  under  oath, 
such   reasonable   time   as   the   court,    judge,    or   referee 
therefor;    and    either   party    may    produce    affidavits,    or 
proofs,   contradicting  or  corroborating   any   answer.     Upon 
original  affidavits,  the  answer,  and  subsequent  proofs,  the 
judge,  or  referee  must  determine,  whether  the  accused  has 
mitted  the  offence  charged. 

Id.,    §    19. 

I  2281.  When  and  lio^r  aecnsed  to  be  pnnls]»«d. 

If  it  is  determined  that  the  accusod  has  committed  the 
charged;  and  that  it  was  calculated  to,  or  actually  did,  d< 
impair,  impede,  or  prejudice  the  rights  or  remedies  of  a  . 
to   an   action   or   special   proceeding,   brought   in   the  coort, 
before  the  judge  or  referee;  the  court,  judge,  or  referee 
make  a  final  order  accordingly,  and  directing  that  he  be  pi 
by  fine  or  imprisonment,  or  both,  as  the  nature  of   the  case  reqi 
A  warrant  of  commitment  must  issue  accordingly. 

Id..   I  20. 

I  2282.  Id.  I  npon  retnrn  of  babeas  oorpns. 

Where  the  accused  is  brought  up  by  virtue  of  a  writ  of  hi 
corpus,  he  must,  after  the  final  order  is  made,  be  remandi 
the  custody  of  the  sheriff,  or  other  officer,  to  Whom   the 
was  directed.    If  the  final  order  directs  that  he  be  panished 
hnprisonment,  or  committed   until   the  payment  of  a 


CONTEMPT  OF  COURT. 

I    be  00  iiaprisoiii 

D  cuBtodf,  lindtr  Itie  1 

Wiif  Iht  sfaeriS,  ur  uUier  uUifer. 
^MDt  I  S  a  Miu.  580). 

I  ordor  lo  «li<i«-  cnuae,  the  queBtioDB  which 

be  deterioiued,  as   ii]iou   any  other  motwo;   and,   it 

lation  is  I*  Ihe  efftoi  hijudtii'd  in  the  last  aection  but 

lb«  order  thcri'npoii  must  be  Id  the  entae  effect  as  the  Baal 
ihiirfln   prtSLTilitd.      L'poii   a   cerllfied  copy   ot   the   order 
offender  mny  be  comiiiilled,  v.  ithout  further  proceta. 


_ produced  to  *  parly  to  aa 

..  ipeclal  procee<1iui;.  bj'  re'isi.n  of  the  misconduct  proved 

the  offendef,  nnd  the  enae  is  iii>t  one  where  It  H  siwcikily 

librf  by  law,  tlint  au  nction  lEiny  l)e  maiutained  to  recoTR- 

VM  (or  the  Iohi   or  injury.   11   liuc,  sufficient  to  indemnify 

Crieved  paJty,  must  be  ii]iiio>i.il  niion  the  offender,  and  enl- 
■ni]  pail]  over  to  the  u^prievL-.t  jiarty,  under  the  direction 
cooM.  The  payment  and  ac.r  rCitice  of  such  a  fine  coosti- 
lair  lo  an  actiao  by  the  nggrii'ved  party,  to  recover  dun- 
or  the  lout  or  injury.  Wlien^  it  ia  not  ahown  that  BDch 
unl  luBH  or  injury  Uas  bocii  rjr<>diiced,  a  fine  muat  be  iin- 
PDt  eiceediDK  the  nmoiiiit  ti!  liie  complainant's  coeta  and 
M.  and  two  hundred  and  fifiy  dollars  in  addition  thereto, 
HiiM  be  collected  imd  pniil.  in  like  manner.  A  corporation 
l»  fined  as  prescribed  iu  thin  sectien. 
L.  It  21  ate  22.  nUtioc  10  <'udI«djtAh.  in-d.    8m  H  BOB  ud  8U,  ■«•. 

■%  LcBSth  of  im  prison  men  I. 

>rre  the  miscondiirt  nrnved  coiislntH  of  sn  omission  i 


duty,  which  H  1b  v<>I  in  the  power  of  the  offender 

- shall  be  ImpriBonp.!  niilr  until  he  has  performed  if. 

Mid  Ihe  fine  imposed.  In  siti'li  n  case,  the  order,  nnd  (he 
nnt  or  commitment,  If  one  is  i^^allP<^,  must  siweify  the  act 
i"T  to  he  perfnrrae<l.  ami  Ibe  miTii  to  be  pnH.  In  every  other 
'  "hvn  special  provision  Is  rtnr  ntherwtse  made  by  law,  the 
►'•T  tnny  be  ImprWned  for  n  rpnuonable  time,  not  exeeedlne 
li"nt!iB,  and  until  the  Gnc,  if  nnv.  la  pnld;  and  the  order,  snil 
"""     It  of  cnmraKment.   !f   n"T,   niiist  specify  the   amount 

and  the  duration  of  tlie  inprSsonment. 
'K!Q.M  laa  ZS.  ewKlldniC'l  imi  ii[.  <l 

WbcB  ooDrt  may  rc1i-ni«-  otfender. 

^  prescribed  In  this  title,  la 

^rr  to  pay  the  sum,  or  per- 
■  iinid  or  performed.  In  order 
ciiiirt.  jud((e,  or  referee,  nr. 
11  prescribed  In  section  24B7 
li  the  executioa  was  issued, 
lipoa  aach  terms  as  justice 
im  lo  be  dlsdiarged  from  the 

■V.    Froe.,  t  »»- 


c; 


S§  2287-91 
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c-n. 


1  2287.  Offender  liable  to  indlctmeAt. 

▲  peraon,  puuiilied  as  preecribed  in  this  title,  inay, 
standing,  be  indicted  for  the  some  uiisconduct,  if  it  ia  an 
bie  offence;  but  tiie  court,  before  wliich  he  is  convictedv 
in   forming   its  sentence,   taJ^e   into   consideration   the   prei 
punishment* 

2  B.  S..  ft  26. 

I  8888.  ProoeedlBffS  ^rhen  aocmied  does  not  upp— r 

Where  a  person,  arrested  by  virtue  of  a  warrant  of  atl 
ment,  has  given  an  undertaking  for  his  appearance,  as 
scribed  in  this  title  and  fails  to  appear,  ou  the  return  dayl 
the  warrant,  the  court  may  either  issue  another  warrant,! 
make  an  order,  directing  the  undertaking  to  be  prosecal 
or  both. 

Id..  I  27. 


I     2280.     Undevtalclnffi 
rleved* 


'wlien      proaeeuted     by 


The  order  directing  the  undertaking  to  be  prosecnl 
in  the  discretion  of  the  court,  direct  the  prosecution 
by  and  in  the  name  of  any  party  aggrieved  by  the  miaooi 
of  the  accused.     In  such  a  case,  the  plaintiff  may  recoTer  di 
ages,  to  the  extent  of  the  loss  or  injury  sustained  by 
reason  of  the  misconduct,  together  with  the  costs  and  ext 
of  prosecuting  the  special  proceeding  in  wliich  the  warrant 
issued;  not  exceeding  the  sum  specified  in  the  undertaking. 

Id.,  tS  2S  and  29.  &m*d;  Co.  Proc.  |  371. 


I  2290.  Id.  I  by  attorAey-ar^Aeral,  ete. 

If  no  party  is  aggrieved  by  the  misconduct  of  the  accnacd, 
order  must,  and,  iu  any  case  where  the  court  thinks  propel 
to  direct,  it  may  direct  the  prosecution  of  the  nadertakiBg, 
the  attorney-general,  or  by  the  district-attorney  of  the  oonnt 
which  it  was  given,  in  toe  name  of  the  i)eople.    In  an 
brought  pursuant  to  the  order,  the  oeople  are  entitled  to 
the  entire  sum,  specified  in  the  undertaking.    Out  of  the 
collected,  the  court,  which  directed  the  prosecution,  must  di 
that  the  person,  at  whose  instance  the  warrant  waa  isaoed*! 
paid  such  a  sum  as  it  thinks  proper,  to  satisfy  the  coats 
expenses  incurred  by  him,  and  to  compensate  him  for  loasj 
Injury   sustained  by   him,   by   renson  of  the   misconduct, 
residue  of  the  money  must  be  paid  into  the  treasury  of  the  St 

Id.,    §8    »0    and    81. 


I  2201.  Sberiff  liable  for  talclnir  imvfloleitt  ■«re«< 

After  the  return  of  an  execution,  issued  upon  a  judgment, 
dered  in  an  action  upon  the  undertaking,  an  action,  to  recorer 
amount  of  the  judgment,  may  be  maintained  against  the  8h( 
where  it  appears  that,  at  the  time  when  the  undertaking 
given,  the  sureties  were  insuffioiont,  and  the  sheriff  had 
able  grounds  to  doubt  their  suffirioncy.    8uoh  an  action  may 
maintained  by  the  plnintiff,  in  whose  favor  the  judgment 
recovrred.    If  the  poonle  were  plaintiffs  the  action  must  be  . 
ented  by  the  attorney -genera  I  or  the  district-attorney:  and 
money  collected  therein  most  be  disposed  of,  as  prescribed  in 
last  section. 


Id..  I  82. 


^%B 


r 

i  17,  t.  Z  CONTEMPT  OF  COURT.  §  3292 


I  saas.    (Am'dy   188G.]      P^wJaliient    of   mlseoadiiet    «.« 
MaI  term. 

[Where  a  misconibBet,  wJnch  is  pantshsble  hy  fine  or  imprisoa- 
ieiit,  as  prescribed  in  this  title,  occurs  at  a  trial  term,  or  with 
jbpect  to  a  mandate  returnable  at  such  term,  and  was  not  pun-^ 
jtfied  at  the  t»m  at  wbkh  it  occurred;  the  supreme  court  may 
^nire  Into  and  punish  the  misconduct,  as  if  It  had  occurred  at 
q>ecial  term  of  the  supreme  court,  held  in  the  same  county, 
irith  respect  to  a  mandate  rotnruable  at  such  a  special  term. 

R.  &.  I  SB;  L.  1886.  ch.  946. 

61» 


g§  2298-96  COLLECTION  OP  FlNEa  c  17,  tl 

TITCB  IV. 
Proceedings  to  collect  a  flneu 

8«c.  2298.  Clerk   to  make  schedule  of  flne«  Impoaed. 
2204.  Warrant  to  be  Issued  hj  blm. 
2290.  Id.;    wheo  delinquent  realdet  In  Anotbtr  ooooty. 

2296.  £zecution  of  warrant. 

2297.  lieturn  thereof. 
2296.  Proceedins*  If  fine   not   collected. 
2299.  Who  to  be  included  In  schedule. 

2800.  Liability   of   sheriff. 

2801.  Application  of   this  title. 

§  3298.  Cleric  to  mstke  pckedale  of  llite*  latpiMed. 

Where  a  fine  has  been  imposed  by  a  court  of  record,  upon 
grand  or  trial  juror,  or  upon  any  officer  or  other  person,  withoi 
being  accompanied  with  an  order  for  the  immediate  commitmali 
of  the  person  so  fined,  until  the  fine  is  paid,  the  clerk  of 
courtj  immediately  after  the  close  of  the  term  at  which  the 
was  imposed,  must  prepare  a  schedule,  containing,  in 
columns,  the  foUowinsr  matters: 

1.  The  name  of  each  person  fined. 

2.  His  place  of  residence,  where  it  appears,  from  the 
file  or  before  the  court,  to  be  within  the  county. 

8.  The  amount  of  the  fine  imposed  upon  him. 

4.  The  cause  for  which  the  fine  was  imposed. 

The  clerk  must  subjoin  to  the  schedule  a  certificate,  to 

effect,  that  it  contains  a  true  abstract  of  the  orders  imi 

fines,  and  must  annex  it  to  the  warrant  specified  in  the 

section. 

2  R.  S.  484.  SS  22,   24  (2  Edm.  606).      See  Boeeboom  t.  Van  YeclitcB. 
Denio.   414. 

I  2294.  ^Warrant  to  be  Issved  by  bim. 

The  clerk  must  immediately  issue  a  warrant,  under  the  seal 
the  court,  directed  to  the  sheriff  of  the  county,  and  commaor 
him  to  collect  from  each  of  the  persons,  named  in  the  sch< 
annexed  to  the  warrant,  the  sum  therein  set  opposite  that 
son's  name;  and  to  pay  oyer  the  sum  collected,  to  the  treai 
of  the  county.    The  warrant  is  the  process  of  the  court,  by  wl 
the  fines  were  imposed. 

Id..    S   28. 


I  2286.  Id.  I  wben  dellnqneiit  resides  In  anotber 

If  a  delinquent  resides  in  another  county,  a  separate  wi 
for  the  collection  of  the  fine  imposed  upon  him,  with  an  appi 
priate  schedule  annexed  thereto,  must  be  issued,  in  like 
to  the  sheriff  of  the  county  where  he  resides. 

f  2298.  BxecntlOB  of  'warrant. 

The  sheriff,  to  whom  a  warrant  is  issued,  must  collect  eedi  ft 
out  of  the  personal  property  of  the  person  fined,  as  prescribed 
chapter  thirteenth  of  this  act,  for  the  collection,  by  IcTy  opsAj 
and  sale  of  personal  property,  of  an  execution  Issued  ont  o^  « 
court  of  record;  and  he  is  entitled  to  like  fees  thereupon,   u 
sufficient  personal  property  of  a  delinquent  cannot  be  found  ts 
pay  the  fine  and  the  fees,  the  sheriff  must  arrest  the  definqaaBt* 
and  detain  him  in  custody  until  he  pays  the  same,  as  npoii  0 


it  ta  within  oMift  of  the   Wei 
JetM  three  moiiilia'  DOtice. 


Jndiu  isluDdH.   lie  i 


■  may  lie  eiveu,  ne  reguinil  by  tliia  secliou,  Uj  Berviag  i. 
Tilled  id  tlii«  8Ct  Tor  the  eurrife  of  a  paper  upon  an  attor- 
ua  Dctiou  in  the  suiireme  court. 

H3.    I    12. 

<  1 1 1  on  tbereof. 

r  or  commiHSioDerB  poseesH  the'  saine  powen. 

Hi  tln"  same  uinnner,  ns  n  referije,  appointed  by 

-   the  (,ro<iuctiQD  of  the  tonniit  (or  lite,  or  proof 

'  -^cppt  thnt  thej"  fannot  prciveeil,  uiiIi^hb  u  ptTson 

i('d   U'fure  them,  na  beiug  the  person  whoBe  di^nth  is  in 

.    The    retTirn   to   the   cautmiBsios   must  expreaslr   state 

any  person  was  or  wns  not  ho  produced.    The  testimouy, 

-  the  idenlily  of  a  iieraon  »o  prodoi^ed,  must  be  taken. 

■daily  «!■  ■  ■       *^  ..     .  -  • 


ioth 


iae  Bpecially  direelsil  by  the  court,' as  preseribed  h 
of  this  aft.  for  taking  the  ilepoaitioQ  of  a 


Proeeedlnr*  on  Fetnrn  of  ovmrnlBBlaB. 

Ihe  redlrn  of  the  commiBfiiou,  the  proceeillngs  are  the 
uppn  itje  report  of  a  referee,  ab  prcHtribed  in  aecliouB 
I  23in  f.f  this  art:  but  the  court  may.  in  Ita  discretion, 
(iditioDBl  proofs  from  either  party. 

M   lit    II    13.    u.    ID    iDd  14. 

costs  of  n  special  proceeding,  taken  as  prescribed  in  thU 
'.  anarded,  they  niusl  be  fixed  by  the  court  at  a  grosa 
1  eicpeding-  fifty  dollars,  <n  addition  to  disbursi?nientB. 
iTOTielon  is  not  H^eeinllj  made  fn  this  tide  for  the  award 
they  ninst  be  denied,  or  awarded  to  or  aBainst  either 
I  justice  requires. 


i 


ProprrtTl  TChpn  rvatorvd. 

)BseBSloo  of  real  property,  which  has  been  awarded  to 
ioner;  as  nrescrilseil  in  this  title,  upon  (he  presumption 
Iwiti   of   iBe  person,   U[>on   whose   life   thp  prior   estate 

must  he  restored,  by  the  order  of  the  court,  to  the 
Ticleil.  or  to  his  heira  or  legal  rpprcBenlnliTcs.  upon  the 
of  the  Intter.  and  proof,  to  the  antisfaction  of  the  court, 

person  prestiraed  to  be  dead  is  livinc  The  proceedinKS 
&  an  application  are  the  same,  na  prfscribed  In  this  title, 

application  of  the  person  to  whom  posseaslnn  is  awarded. 

•  Kemr^y  of  nerson  evicted  (or  prollta,  etc- 

"in  i-»icti«<I,  na  preBcribed  In  this  title,  mny.  if  the  pre- 
II.  upon  which  be  is  pvicted,  Ih  crroni'oua.  maintain  an 
(liast  the  iwrtion  who  hna  occupied  the  property,  or  his 
r  W  »tolaatHttor,  to   reeoTpr  the   rents   and   proHts  o( 


r 


§§  2302-05  DISCOVEKY  OF  c  17,t 

TITIiB  V. 
Proceedings  to  discover  the  death  of  a  tenant  for  lift. 

Sec.  2302.  Petition  for  prodoctlou  of  tenant  for  life. 
2303.  CoDtentfl    of  petition. 
2S04.  Service  of  petition  and  notice. 
2805.  Proceedings   upon  presentation  of  petition^ 

2306.  Service  of  order;   powers,   etc.,   of  referee. 

2307.  Habeas   corpus. 

2308.  Report  of  referee. 

2308.  Dismissal   of   petition   when   order  consplled   wltb. 

2310.  When  life-tenant  denned  dead,  and  petitioner  let  Into  iiosossrii 

28  U.  Commlaslon  to  be  issued  if  liXe>teuant  is  wltbout  tbc  State. 

2312.  Geoeral   provisions   respecting   Uie   commission. 

2313.  I'etltiouer  to  give   notice  of  its  execution. 

2314.  Execution   thereof. 

2316.  Proceedings    on   return    of   commission. 

2316.  Costs. 

2317.  Property;  when  restored. 

2318.  Remedy  of  person  evicted  fOr  profits,  etc. 

2319.  Order  not  conclusive  in  ejectment. 

1  2802,  Petition  for  production  of  tenant  for  life.  ] 

¥ 

A  person  entitled  to  claim  real  property,  after  the  death  4 
another  who  has  a  prior  estate  therein,  may,  not  oftener  thi 
once  in  each  calendar  year,  apply  by  petition  to  the  supreil 
court,  at  a  special  term  thereof,  held  within  the  judicial  distril 
wherein  the  property,  or  a  part  thereof,  is  situated,  for  an  ordi 
directing  the  production  of  the  tenant  for  life,  as  prescribed  | 
this  title,  by  a  pcreon,  named  in  the  petition,  against  whom  | 
action  of  ejectment  to  recover  the  real  property  can  be  miil 
tained,  if  the  tenant  for  life  is  dead;  or,  where  there  is  no  SM 
person,  by  the  guardian,  husband,  trustee,  or  other  person,  ^ 
has,  or  is  entitled  to.  the  custody  of  the  person  of  the  tenant 
life,  or  the  care  of  his  estate. 

2  E.   S.   343,    §  1   (2  Edm.   364). 

S  2303.  Contents  of  petition. 

The  petition  must  be  in  writing,  and  verified  by  the  tl 
of  the  petitioner,  to  the  effect,  that  the  matters  of  fact  th< 
set  forth  are  true.    It  must  contain: 

1.  A  description  of  the  real  property,  and  a  atntenient  of  t| 
petitioner's  intorost  therein,  and  of  such  other  facts  aa  show  thi 
the  ca.so  is  within  the  provisions  of  the  last  section. 

2.  An  averment  that  the  petitioner  believes  that  the  person,  and 
wlioso  life  the  prior  estate  depends,  is  dead,  togetner  widi| 
statement  of  the  grounds  upon  which  the  petitioner's  belief  | 
founded.  j 

Id.,  §  2  and  part  of  §  3.  j 

S  2304.  Service  of  petition  and  notice.  J 

A  copy  of  the  petition,  including  the  affidavit,  together  n 
notice  of  the  time  and  place  at  which  the  petition  will  be  pN 
sented,  must  be  personally  served,  at  leaat  fourteen  days  heM 
its  presentation,  upon  the  person  required,  by  the  prayer  ther«« 
to  produce  the  tenant  for  life. 

Remainder  of  |  3. 

S    2306.    Proeeedlnffrn    npon   prenentatlon   of  petition* 

Upon  the  prosentation  of  the  petition  and  affidavit,  with  d* 
proof,  by  affidavit,  of  service  of  a  copy  thereof,  and  of  the  notiol 

622 


^ 


c.  17, 1 5  mATH  OF  LIFE-TENANT.  §§  9306-09 

It  sufficient  cause  to  the  contrary  is  not  shown  by  the  adverse 
party,  the  court  must  either  issue  a  commission,  as  prescribed  in 
the  foUowing  sections  of  this  title;  or  make  an  order,  directing 
the  adverse  party,  at  a  time  and  place  therein  specified,  before 
the  court,  or  a  referee  therein  designated,  to  produce  the  person 
MfmB  wh«»e  life  the  prior  estate  depewla,  or,  in  default  thereof, 
to  ^ruTe  that  he  is  living. 

iS.  S.  848,  I  4. 

:  2300.  Service  of  orders  po'w^rmf  etc.»  of  referee. 

I  inhere  an  order,  requiring  the  production  of  the  tenant  for  life. 
'«r  proof  tliat  he  is  livmg,  is  made  as  prescribed  iu  the  last  section, 
|a  certified  copy  thereof  must  be  served,  at  least  fourteen  days 
Ifcefbre  the  time  thereiu  specified,  upon  the  ^rson  required  to 
«aJce  &e  production  of  the  proof,  or  upon  his  attorney.  Upon 
jvesentation  of  proof  of  service,  by  affidavit^  the  court  or  the 
referee  must,  at  the  time  and  place  specified  in  the  order,  or  at 
[die  time  and  place  to  which  the  hearing  may  be  adjourned,  hear 
aUe^atJons  and  proofs  of  the  parties,  respecting  the  identity 
any  person  produced,  with  the  person  whose  death  is  in  ques- 
H  or,  if  the  latter  person  is  not  produced,  respecting  the 
ms  for  the  failure  to  produce  him,  and  whether  he  is  living. 
lere  a  referee  Is  appointed,  he  has  the  same  powers,  and  is 
itled  to  the  sfime  compensation,  as  a  referee  appointed  for  the 
of  an  issue  in  an  action. 

I..   I   6. 

2807.  Habea*  cerpvs. 

[If  it  appears,  by  affidavit,  to  the  satisfaction  of  the  court,  that 

person  required  to  be  produced  is  imprisoned  within  the  State, 

any  cause,  except  upon  a  sentence  for  a  felony,  or  is  kept  or 

Jiined,  within  the  F^tntt*.  by  any  person,  the  court  may,  either 

Pore  or   after  making  the  order  for  jproduction,  Issue  a  writ 

habeas  corpus  to  bring  him  before  it,  or  before  the  referee, 

the  case  requires.    The  writ  must   be  served   and   executed, 

disobedience  thereto  may  be  punished,  as  where  a  writ  of 

us  corpus  is  issued,  to  inquire  into  the  cause  of  the  detentiou 

a  prisoner. 

I..    I   7. 

I  2806.  Report  of  referee. 

^^fte  referee  must  delirer  his  report  to  the  petitioner,  or  file  it 
the   clerk,  within   ten  days   after  the  case  is  closed.    He 
state  therein,  whether  any  person  was  or  was  not  produced 
fore  him,  as  lieing  the  person  whose  death  is  in  question.     He 
append  thereto,  in  the  form  of  dopositioiis,  the  proofs,   if 
reaoeetifig  the  identity  of  any  person  so  produced,  with  the 
"whcwe  death  is  in  qaestion;  or  if  no  one  is  so  produced, 
I  the  question  whether  the  latter  person  is  living.    He  must 
state,  in  his  retK>rt,  his  conclusions  upon  the  questions  con- 
^overfed  beifore  him. 

S  280II.  DlsmliBSal  of  lietftlon  -when  order  compiled  i^rlth. 

If  it  appears,  to  the  satisfaction  of  the  court,  uiK>n  the  referee's 
pport,  and  the  proofs  thereto  appended;  or,  w^here  a  referee  is 
U  appointed,  upon  the  allegations  and  proofs  of  the  oarties  be- 
bte  the  court;  that  the  party,  required  to  produce  the  tenant 
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for  Iife»  or  to  prove  his  existence,  has  fnlly  oomplied  with  the 
order,  the  court  must  make  an  order  dismissins  the  petittoo,  and 
requiring  the  petitioner  to  pay  the  costs  of  the  proceedings.        | 

2  B.  S.  343,  S  9. 


I  2310.   Mullen   life-tenant   deemed  dead,    and   petlUoi 
let  into   poMnesaion. 

If  it  appears,  from  the  referee's  report,  or  upon  the  hearing 
before  the  court,  that  the  person,  upon  whose  life  the  prior  estate 
depends,  was  not  produced;  and  if  the  party  required  to  produce 
him.  or  to  prove  his  existence,  has  not  proved,  to  the  satiafactioB 
of  tne  court,  that  he  is  living;  a  final  order  must  be  made,  declaim 
ing  that  he  is  presumed  to  be  dead,  for  the  purpose  of  the  pn^ 
ceedings,  and  directing  that  the  petitioner  be  forthwith  let  mt» 

Sossession  of  the  real  property,  as  if  that  i)erson  was  actoattf 
ead. 
Id.,   S  10. 

I  2811.  Commlasion  to  be  issned  if  life-tenant  Im  ^vttlioaft 
the  State* 

If  before  or  at  the  time  of  the  presentation  of  the  referee^ 
report  to  the  court,  or,  where  a  referee  is  not  appointed,  at  aa^ 
time  before  the  final  order  is  made,  the  party,  upon  wnom  tM 
petition  and  notice  are  served,  presents  to  the  court  presumptxTt 
proof,  by  afiidavit,  that  the  person,  whose  death  was  in  questioi^ 
IS,  or  lately  was,  at  a  place  certain,  without  the  State,  the  conn 
must  make  an  order,  requiring  the  petitioner  to  take  out  a  eooKJ 
mission,  directed  to  one  or  more  persons,  residing  at  or  near 
place,  either  designated  in  the  order,  or  to  be  appointed 'Upon 
subsequent  application  for  the  commission  for  the  purpose 
obtaining  a  view  of  the  person,  whose  death  is  in  question,  ' 
of  taking  such  testimony  respecting  his  identity,  aa  the  pai 
produce.  The  order  must  also  direct  that  the  proceedings  u\ 
the  petition  be  stayed,  until  the  return  of  the  commission;  ' 
that  the  petition  be  dismissed  with  costs,  unless  the  petiti< 
takes  out  the  commission  within  a  time  specified  in  tne  or 
and  diligently  procures  it  to  be  executed  and  returned,  at 
own  expense. 

M..  §  11.  < 

I  2312.  General  proviMionii  reapectlns  the  coinnlwU«a«  i 

It  is  not  necessary,  unless  the  court  specially  ao  directa.  thai 
the  witnesses  to  be  examined  should  be  named  in  the  comminisid 
or  that  interrogatories  should  be  annexed  thereto.  The  Gommlii 
Bion  must  be  executed  and  returned,  and  the  deposition  takii^ 
must  be  filed  and  used,  as  prescribed  for  those  purposes  in  artidi 
second  of  title  third  of  chapter  ninth  of  this  act,  except  as  othcp^ 
wise  specially  prescribed  in  this  title.  ' 

I  2313.  Petitioner  to  ffive  notice  of  its  exeentfon. 

The  petitioner  must  give  to  the  adverse  party,  or  his  ttttanuTt. 
written  notice  of  the  time  when,  and  the  place  where,  the  com- 
miRsioner  or  commissionors  will  attend,  for  the  purrf>sG  of  cxe* 
cuting  the  commission,   as  follows: 

1.  If  the  place,  whore  the  commission  is  to  be  executed,  li 
within  the  United  States,  or  the  dominion  of  Canada,  he  wiam 
give  at  least  two  months*  notice. 


c  17, 1 5  DEATH  OF  LIFE-TENANT.  §§  2814-18 

Z  If  it  18  within  either  of  the  We«t  India  islands,  he  must 
give  at  least  three  months'  notice. 

3.  Iq  erery  other  case,  he  must  give  at  least  four  months'  time. 

Notice  may  be  given,  as  required  by  this  section,  by  serving  it 
as  prescribed  in  this  act  for  tlie  service  of  a  paper  upon  an  attor^ 
aer,  in  an  action  in  the  supreme  court. 

2  U.   S.  348.    §    12. 

I   I  S814.  Kxecntlon  thereof. 

I  The  commissioner  or  commissioners  possess  the  same  povrers, 
laid  must  proceed  in  the  same  manner,  as  a  referee,  appointed  by 
aa  order  requiring  the  production  of  the  tenant  for  life,  or  proof 
af  liis  existence;  except  that  they  cannot  proceed,  unless  a  person 
fi  produced  before  them,  as  being  the  person  whose  death  is  in 
question.  The  return  to  the  commission  must  expressly  state 
whether  any  person  was  or  was  not  so  produced.  The  testimony, 
respecting  the  identity  of  a  person  so  produced,  must  be  talcen, 
anless  otherwise  soecially  directed  by  the  court,  as  prescribed  in 
pter  ninth  of  this  act,  for  talcing  the  deposition  of  a  witness 
n  oral  interrogatories;  except  that  it  is  not  necessary  to  give 
other  notice  of  the  time  and  place  of  examination,  than  that 
ibed  in  the  last  section. 
U..  part  of  I  18. 

S316.  Proceedlnar>  on  return  of  oomBUsslom. 

:Upon  the  return  of  the  commission,  the  proceedings  are  the 
as  njpon  the  report  of  a  referee,  as  prescribed  in  sections 
and  2310  of  this  act;  but  the  court  may,  in  its  discretion, 
(iv^  additional  proofs  from  either  party. 

8Bt»tltiited   for  U  18,   14,   15   and  16. 

f  S81«.  CoBtik 

Where  costs  of  a  special  proceeding,  taken  as  prescribed  in  this 

"p,  are  awarded,  tney  must  be  fixed  by  the  court  at  a  gross 

not  exceeding  fifty  dollars,   in  addition  to  disbursements. 

lere  provision  is  not  soecially  made  in  this  title  for  the  award 

costs,  they  must  be  denied,  or  awarded  to  or  against  either 

r,  as  Justice  requires. 

U..  I  18. 

I  SS17.  Property  I  when  restored. 

,The  povseesion  of  real  property,  which  has  been  awnrded  to 
'  i  petitioner;  as  prescribed  in  this  title,  upon  the  presumption 
me  death  of  uie  person,  upon  whose  life  the  prior  estate 
tds,  mnst  be  restored,  by  the  order  of  the  court,  to  the 
m  evicted,  or  to  his  heirs  or  legal  representatives,  upon  the 
Itlon  of  the  latter,  and  proof,  to  the  sntisfnction  of  the  court, 
hat  the  person  presumed  to  be  dead  is  living.  The  proceedings 
ipon  such  an  application  are  the  same,  ns  prescribed  In  this  title, 
ipon  the  application  of  the  person  to  whom  possession  is  awarded. 

U..  S  19. 

I  SS18.  Remedy-  of  person  e-vleted  for  profits,  etc. 

A  person  evicted,  as  preficribed  In  this  title.  may»  if  the  pre- 

iSamption,  upon   which  he  is  evicted,  is  erroneous,  maintain  an 

!*ction  against  the  person  who  has  occupied  the  property,  or  his 

ttecntor  or  administrator,  to   recover  the  rents  and  profits  of 
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the  property,  during  the  occapation,  while  the  person,  upon 

life  the  prior  estate  depends,  is  or  was  living. 

2  B.   S.   S4S,   f  20. 


i  asil^*  Order  not  concliuiiT*  tn  e|eetm*mt.  ii 

A  finai  order,  made  as  prescribed  in  this  title,  awarding  to  tht 
I)etitioner  the  potjisessioii  of  real  jiroperty  is  presouiptire  evidence 
only,  in  nn  notion  of  ojectmont.  iSnmght  against  htm  bj  tbtl 
person  evicted,  or  in  an  action  brought  as  prescribed  In  the  tait 
section,  of  the  life  or  death  of  the  person,  upon  whose  life  the 
prior  estate  depends. 

«3A 
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\  17,  t.  a  COMMTTEES  FOR  LUNATICS.         g§  aaJO-21 

TirUB  VI. 

Mweedin^  for  the  ftppoiatmeat  of  a  committee  of  the 
penon,  and  of  the  property,  of  a  lunatic,  idiot,  or  habit, 
nal  dnrnkard;  general  powers  and  duties  of  the  oommittee- 

\^  2U0.  JnrlwUctloD;   oonciirrcDt  JurlBdletloiu 

Ssai.  Duty  of  couit  iMfiog  jarisOlction. 

9S9^  Committee  may  be  tppointed. 

2328.  Application  lor  committee;  by  whom  made. 

28aB«.  AppUcatioii  wtieo  incompetent  peiton  la  In  a  Slate  Inatltution; 
petitlou,  by  whom  made;  contents  aud  proceedings  up^a  ine- 
ventatlon  thefeof, 

2323b.  .Costa  of  proceedings 

232i.  I>nty  of  certain  oflieers  to  apply. 

2829.  Conteots,  etc*,  of  petl^on;  pi-oceediags  upon  preaentatioD  tnerc«f« 

SB2ft.  When   foreign   committee  may    be  aitpoluied. 

2327.  Order  for  commission,  or  for  trial  by  Jury  in  coort 

2S28.  Contenta  of  commission.  ^,,  ^ 

'     2SSB.  O»mmlaslooers   to   be  swera;    Tacaneies,    bow  filled. 
1     2839.  Joiy   to    be    procured.    ProceedlBga   tberevpon. 
I     2331.  ProceedlBga  upon  tbe  bearing. 

2332.  Betnm  of   Inquisition   and    commission. 

2R3S.  EzpenMs  of  commission. 
!     2334.  Proceedings  upon  trial  by  Jttry  in  court. 
[     233S.  Snbject   of   Inquiry  In  cases   of  lunacy. 
'     2338   Proceedings  upon  verdict,  or  return  of  commission. 

2S86ft.  SeettoDB  of  tbis  .title  not  applleable  wtten  application  Ut  com* 
mlttee  16  made  fiAder  autborlty  ct  tbie  State. 

238T.  Security  to  be  given  by  commute j. 

23:f8.  Compensation  of  committee. 

2338.  Committee  under  eontrol  of  court;  limitation  of  po^eers. 

2340.  Committee   of  property   may   n^ulntaln  actlona.   etc. 

2li1     Committee  of  property;    to  RVr  Jnvrtitory  nn<\  flccoiint. 

2512.    Id.:  may  be  compelled  to  file  the  same,  or  render  au  additional  account, 
etc- 

2343.  Property,    when   to  be   restored. 

S34i,  Id.;   disposition  in  case  of  death. 

^2820.    [Am'd,  1805.]     Jvrladlctloni  e«n«iurv«nf  |«rt>dle« 

The  jurisdiction  of  the  supreme  court  extends  to  the  custody 
■  the  person  and  the  care  of  the  property,  of  a  person  incompe- 
to  manage  himself  or  his  affairs,  in  consequence  of  hinacy, 
A^r,  habitual  drunkenness,  or  imbecility  arising  from  old  age 
loss  of  memory  vid  understanding,  or  other  cause.  Where 
«ranty  court  has  jurisdiction  of  those  matters,  concurrent 
th  that  of  the  smrreme  court,  the  jurisdiction  of  the  court  first 
'  Qg  it,  as  prescribed  in  this  title,  is  execlusive  of  that  of  the 
with  respect  to  any  matter  within  its  jurisdicUon.  for 
wuKu.  provision  is  made  in  this  title.  In  all  proceedings  under 
fk  title  for  the  appointment  of  a  committee  of  such  a  Person, 
t^Bhall  be  designated  "an  alleged  incompetent  person;  and 
Sfter  the  appointment  of  a  committee  of  such  person,  m  aU 
■Wnnent  proceedings  the  lunatic,  idiot,  habitual  drunkard  or 
iRbecile  shall  be  designated  "  an  incompetent  person. 

U  188B,  cb.  040. 

I  3831.  Duty  of  court  lu&vlnflr  Jurisdiction. 

The  conrt  exercising  jurisdiction  over  the  property  of  either  of 
fte  incompetent  persons,  specified  in  the  last  section,  must 
prwerre  bis  property  from  waste  or  destruction;  and,  out  of  tne 
mocetdm  thereof*  must  provide  for  the  payment  of  his  aebts, 
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and  for  the  safe  keeping  and  maintenance,  and  the  edocatMB. 
when  required,  of  the  incompetent  person  and  his  family. 

L.  1874,  ch.  446,  part  of  8  1- 

f  2322.  Committee  in»y  be  ApMlnted. 

The  jurisdiction,  specified  in  the  last  two  sections,  moat  be 
cised  by  means  of  a  committee  of  the  person,  or  a  committee  of 
property,  or  of  a  particular  portion  of  the  property,  of  the  incom 
tent  person,  appointed  as  prescribed  in  this  title.     The  conunit 
of  the  person  and  the  committee  of  the  propNerty  may  be  the  sam^ 
individual,  or  different  individuals,  in  the  discretion  of  the  court 

f  2323.  [Am*d,  18D5.]  AppIieatlOA  for  committee i  by  vrhem 
made. 

An  application  for  the  appointment  of  such  a  committee  mu 

be   made  by  petition,   which  may  be  presented  by  any  porsi 

Except  as  provided  in  the  next  section,  w*here  tiie  applieatii 

is  made  to   the   supreme  court,  the  petition  must  be  present 

at  a  special  term  held  within  the  judicial  district,  or  to  a  jus 

of  said  court  within  such  judicial  district  at  chambers,  wbei 

the  person  alleged  to  be  incompetent  resides;  or  if  he  is  not  i] 

resident  of  the  State,  or  the  place  of  Ms  residence  cannot  ^^ 

ascertained,  where  some  of  his  property  is  situated,  or  the  8tt 

institution  is  situated  of  which  he  is  an  inmate. 

L.  1885,  cb.  824. 

f  232SA.  [Added,  1896 1  Am*d,  1807,  1904.1  Appllc»tiOA  wk 
Incompetent  peraon  la  In  a  state  Inatitvttoni  petition, 
Trliom  n&ade;  contents  and  proceedlnsn  upon  preaeatati 
thereof. 

Where  an  incompetent  person  has  been  committed  to  a  at: 
institution  in  any  manner  provided  by  law,  and  is  an  inmai 
thereof,  the  petition  may  be  presented  on  behalf  of  the  state 
a  state  officer  havinjf  special  jurisdiction  over  the  institu 
where  the  incompetent  person  is  confined  or  the  superintend 
or  acting  superintendent  of  said  institution:  the  petition  m 
be  in  writing  and  verified  by  the  aflSdavit  of  the  petitioner  or 
attorney,  to  the  effect  that  the  matters  therein  stated  are  true 
the  best  of  his  information  or  belief;  it  must  show  that 
person  for  whose  person  or  property,  or  both,  a  committee 
asked  has  been  legally  committed  to  a  state  institution  or 
which  the  petitioner  has  special  jurisdiction,  or  of  which  he 
superintendent  or  actinir  superintendent,  and  is  at  the  time 
inmate  thereof;  it  must  also  state  the  institution  in  which  he 
an  inmate,  the  date  of  his  admission,  his  last  knows  place 
rosidenco.  the  name  and  residence  of  the  husband  or  wife, 
any,  of  such  person,  and  if  there  be  none,  the  name  and  resid 
of  the  next  of  kin  of  such  person  living  in  this  state  so  far 
known  to  the  petitioner;  the  nature,  extent  and  income  of 
property,  so  far  as  the  same  is  known  to  the  petitioner,  or^ 
with  reasonable  diligence  be  ascertained  by  him.  The  petltii 
may  be  presented  to  the  supreme  court  at  any  special  1 
therpof,  hold  either  in  the  judicial  district  in  which  such  in 
potent  person  last  resided,  or  in  the  district  in  which  the  fttte 
institution  in  which  he  is  committed  is  situated,  or  to  a  ^UHtife 
of  the  supreme  court  at  chambers  within  such  judicial  durtriet, 
or  to  The  conntj-  court  of  the  county  in  which  the  inoompetest 
person  resided  at  the  time  of  such  commitment,  or  of  the  conntF 
in  which  said  institution  is  situated.  Notice  of  the  presentitiflB 
of  such  petition  shall  be  personally  given  to  such  person,  and  ili* 
to  the  husband  or  wife,  if  any.  or  if  none  to  the  next  of  Us 


.  [Aiu'd.  1887.]    Seonrltr  to  be  slven  by  committer. 

TWTislnii-?  (,(  arliclp  first   nf  lille  seven   nnO  apclioo  two 

!    liv!'    l.iiQ'(retl   and    uiacly-five   ot   arUfle   firih   or   tide 

r-  fiBhfecuth  ot  thin  net.  rfspecting  Ihe  securitj 

I    imar^ian  of  tlie  pcisoa  or  ot  llio  proiierty  nt 

I  it  by  n  BurroBale's  coan.  tipply  lo  n  conimiltf^' 

.   :  t  Ih^  propra^,  appointed  as  prescribed  !□  this 

Miu'e  of  the  properly  timnot  I'liter  iiiwii  tUe  eiiv 

f  lii^  ilniles.  until  neciirily  is  g-iyer.  ns  prescrilieii  by  Ilie 

L  /y>njinittee  ot  the  person  ennnot  enit-r  upon  the  ciecu- 

ia  diiti4«,  until  aeenrity  la  given,  if  required  by  the  court, 

cb.  «S1.    Sn  a  SSSfr-SSai,  port. 

(An'<.  UtOB.]  COmpettiBllon  of  cominlttee. 
uiiltc?  of  the  property  is  eiititleJ  to  the  snme  eoiopensa- 
D  execntor  or  ndministrator.  But  in  a  apccinl  rase,  where 
ices  exceed  those  ot  nn  executor  or  (id minis trnior,  the 
court  or  n  county  court  within  the  county  may  nllow  him 
■JlditioDBl  compeuBHIion  for  KUfh  adJitiona.!  Bervices.  as  it 
[ist.  Th(>  compcnsntioQ  of  n  conimittee  of  the  peraoD 
Siea  by  the  court,  and  pnid  by  (he  commiUee  of  the 
,  it  any.  oot  of  the  funds  in  his  bands.  The  additional 
ition  BUIhori>:e'l  by  this  sectfou  may  be  allowed  to  the 
«  upon  any  jndiciRl  BCtllemeut  innde  by  him,  nnd  shall 
idi  additional  services  np  to  end  inrludlng  sueh  settle- 


i 


G90.  til.  ei«:   k-  IKUa.  • 

.  Csmmtltc*  andu 


cb.  8M. 


rol   of  M>ni 


llnltHtlon  of 


iinillse,  rither  ot  tlie  ixirKon  or  of  the  properly,  Is  snb- 
ir  (lirectiuD  and  control  ot  the  court  by  which  he  was  ap- 
with  reapcrt  to  the  excculion  of  his  duties;  and  he  may 
Dded.  removed,  or  allowed  to  resifrn.  in  tbe  discretion  of 
t.  A  racjincy  cri-ated  Ly  death,  ri'moval,  or  resign.ilioa 
aied  by  the  court.  But  a  committee  of  tlie  property  can- 
.  mortBUfe,  or  olhorwise  dispose  of.  real  property,  eicept 
It  for  n  term  not  eiceedine  Gve  rears,  wlthont  the  Bpeclal 
of  the  cr>iir(.  obtained  npon  proceedines  Inkpp  for  that 
K»  prt^cr]i>e(l  la  title  seventh  of  thin  chapter. 

Cb^i^UHc*  ot  property  mnr  malDtntn  nellnns,  rtc. 

iaitte#  of  the  property,  appointecl  as  prencribed  iu  this 
ly  SBMlnlatn.  In  his  own  nnme.  nddlne  his  officlfll  title. 
fm  or  sppcinl  proeeedinr.  which  the  person,  with  respect 
■  hr  is  appointed.  raig;ht  hnve  maintained,  if  the  sp- 
it had  not  been  made. 
I  »  •If  trt  of  Vn4.  im'rt.    B«  .irtc.  1  *3e;  t  ««.  "nM.  S:  II  *«■». 


u'<l,   im&t,  1 


0.1     rominTtt««  of  pmpvrty;  ti 


;   the   general   guarcli. 
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I  SiSaO.  [Am'd,  1898.]  "Wlien  foreUrn  committer  mmr  1 
appolBted. 

Where  the  person  alle^d  to  be  iucompetent  resides  without  tJ 
itate,  and  a  committee,  curator  or  gnardian  of  his  property,  I 
whatever  name  such  officer  may  be  designated,  has  been  dii 
appointed  pursuant  to  the  laws  of  any  other  state,  territory  i 
country  where  he  resides,  the  court  may,  in  its  discretion,  maf 
an  order  appointing  the  foreign  committee,  curator  or  gnardic 
the  committee  of  all  or  of  a  particular  portion  of  the  proiieti 
of  the  incompetent  person,  within  the  stat^,  oti  hif^  iriThi^  «• 
security  for  the  discharge  of  his  trust  as  the  court  thinlsa  proper, 

L.  1898.  ch.  29i.    In  effect  Sept.  1, 1866. 

I  2307.  CAjbl*4,  1896.}  Order  tor  oommtoBloii,  •r  for  «H 
Ibx  f^ii^T  In  eoorts. 

Unless  an  order  is  made,  as  prescribed  in  the  last  section.  If 
presumptively  appears,  to  the  satisfaction  of  the  court,  from  t 
petition  and  the  proofs  accompanying  it,  that  the  case  is  one* 
those  specified  in  this  title;  and  that  a  committee  ought,  in  4 
exercise  of  a  sound  discretion,  to  be  appo>inte<l;  the  comt  ■! 
make  an  order,  directing,  either 

jI.  That  a  commissioji  issue,  ns  prescribed  In  the  next  «e«ili| 
to  one  or  more  fit  persons,  designated  in  the  order;  or 

2.  That  the  question  of  fact,  arising  upon  the  competent 
the  jperson,   with  respect   to     whom  the  petition  prays   fcwr 
appointment  of  a  committee,  be  tried  by  a  jury,  at  a  trial 
of  the  court. 

8.  When  it  satisfactorily  appears  from  the  petition  and  a< 
panying  affidavits   that  any  person  or  persons  having  acqi 
from  the  alleged  incompetent  person,  real  or  personal  pro] 
during  the  time  of  such  alleged  incompetency  without  ad( 
consideration,    the   court   may   issue   an  order,   with   or   wit 
security,  restraining  such  person  or  persons  from  selling,  a 
ing,  disposing  of  or  incumlM&ring  said  property,  or  confeaslii^  ji 
ment  which  shall  become  a  lion  upon  said  property,  during 
pendency  of  the  proceeding  for  the  appointment  of  a  comnu 
and  said  order  may  in  the  discretion  of  the  court  be  contti 
for  ten  days  after  the  appointment  of  such  committee.    N< 
of  the  execution  of  the  commission  shall  be  given  to  the 
or  persons  enjoined  in  such  manner  as  the  court  may  direct. 

L.  1896,  cb.  946. 

I  2828.  Contents  of  comiiiliisloii. 

The  commission  must  direct  the  commissioners  to  canse  t 
sheriff  of  a  county,  sm^cified  therein,  to  procure  a  jury;  and  ti| 
they  inquire,  by  the  jury,  into  the  matters  set  forth  in  the  pd 
tion;  and  also  into  the  valne  of  the  real  and  'personal  proj^ 
of  the  person  alleged  to  bo  incompetent,  and  the  amonnt  of  1 
income.  It  may  contoin  snch  other  directions,  with  respert  ' 
the  subjects  of  inquiry,  or  the  manner  of  executing  the  eomal 
alon,  as  the  court  directs  to  be  inserted  therein. 

I  2320.  ComnUasloners  to  be  sirrorn;  Tacmtoiea,  ho^pr  fliM 

Knch  commissioner,  before  entering  upon  the  execution  of  li 
dntios,  nnist  snl)s<'ribc»  and  take,  before  one  of  the  officers  t^ti 
fiod  in  section  S42  of  this  ft<t,  and  file  with  the  cleric  sn  oill 
fnithfnily,  honesflv.  nnd  impfirtially  to  discharge  the  tmrt 
mitted  to  him.  If  a  <'<mimissioner  becomes  incompetent,  or 
lects  or  refuHos  to  H(»rve,  or  removes  from  the  fitatew  the 
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\muiy  remoire  hhn.    The  conrt  may,  from  time  to  time,  fill  any 
racancy  created  by  death,  removal  or  resi^ation. 

k  i  2330.  [Ana'd,  18<I5.1     Jfnry  to  be  prooaredi  pvooeedlnar* 

The  commissioners,  or  a  majority  of  them,  must  immediately 
le  a  precept  to  the  sheriff,  designated  in  the  commission,  re- 
iring'  him  to  notify,  not  less  than  twelve  nor  more  than  twenty- 
ir  indifferent  i)€rsons,  qnalified  to  serve,  and  not  exempt  troffl 
ing,  as  trial  jurors  in  the  same  court,  to  appear  before  the 
>mmis$ioners,  at  a  specified  time  and  place,  wiAin  the  county, 
ItB  make  inquiry,  as  commanded  by  the  commission.  The  sheriff 
jttnst  notify  the  jurors  accordingly;  and  must  return  the  precept, 
^d  the  names  of  the  persons  notified,  to  the  comniassioners  at 
JHie  time  and  place  specified  in  the  precept.  The  commissioners, 
w  a  majority  of  them,  must  determine  a  challenge  made  to  a 
Shiror.  Upon  the  failure  to  attend,  of  a  person  who  has  been 
ly  notified,  his  attendance  may  be  compelled;  and  he  may  be 
inished  by  the  court  for  a  contempt,  as  whore  a  juror,  duly 
^tified,  fails  to  attend  at  a  trial  term  of  the  court.  The  com- 
;ioners  may  require  the  sheriff  to  cause  a  talesman  to  attend, 
place  of  a  juror  notified,  and  not  attending,  or  w*ho  is  excused 
discharged;  or  they  may  adjourn  the  proceedings,  for  the 
of  panishing  the  defaulting  juror,  or  compelling  his  at- 
tance.  Bnt  it  is  not  necessary  to  cause  any  talesman  to  at- 
id,  if  at  least  twelve  of  the  persons,  notified  by  the  sheriff, 
►ar  and  are  sworn. 

1895,   ch.  94«. 
2331.  Proceedtnsii  vpon  the  hearlns. 

All  the  commissioners  must  attend  and  preside  at  the  hearing; 
kd  they,   or  a  majority  of  them,  have,  with  respect  to  the  pro- 

iings    upon   the   hearing,    all    the   power   and    authority   of   a 

of  tliie  court,  holding  ^  trial  term,  subject  to  the  directions 

^ntained    in  the  commission.    Either  of  the  commissioners  may 

^minister  the  usual  oath  to  the  jurors.    At  least  tw^elve  jurors 

1st  concur  in  a  finding.    If  twelve  do  not  concur,   the  jurors 

ist  report  their  disagreement  to  the  commissioners,  who  must 

irenpon  discharge  them,  and  issue  a  new  precept  to  the  sheriff, 

procure  another  jury. 

[  1  23Jlt2.   Re-tvni  of  ftiqiifsltlon  and  commtiiMlon. 

The  inquisition  must  be  signed  by  the  jurors  concurring  therein. 
d  by  the  commissioners,  or  a  majority  of  them,  and  annexed 
the  commission.     The  commission  and  inquisition  must  be  n*- 
ed  by  the  commissioners,  and  filed  with  the  clerk. 

I  S3SS.  Bxptansea  of  eommfiKiloii. 

^'  The  commissioners  are  entitled  to  such  compensation  for  their 
jrrices,  as  the^  court  directs.  The  jurors  are  entitled  to  the 
jaame  compensation,  as  jurors  upon  the  trial  of  an  issue  in  an 
action  in  the  same  court.  The  petitioner  must  pay  the  com- 
fe«sation  of  the  commis»?<>tiers.  sheriff    and  jurors. 

i  2334.   [Am'd,  1KI>5.]     Proceedinffil  upon  trial  by  inry  in 
cenrt. 

Where  nn  order  is  made,  directing  the  trial,  by  a  jury,  at   a 
trial  term,  of  the  qpestions  of  fact,  arising  upon  the  competency 
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of  the  rcrson,  with  respect  to  whom  the  petition  pfmys  for  tk 
appointment  ot  a  committee,  the  order  must  state,  distinctly  ani 
plainly,  the  questions  of  fact  to  be  tried;  which  may  be  settled 
as  -./here  an  order  for  a  similar  trial  is  made  in  an  action.  Tbe 
court  may,  in  that  or  in  a  subsequent  order,  direct  that  notiee 
of  the  trial  be  given  to  such  persons,  and  in  such  a  manner  si 
is  deemed  proper.  The  trial  must  be  reviewed  in  the  same  maih 
ner,  with  like  effect,  and,  except  as  otherwise  directed  in  tkt 
order,  the  proceedings  thereupon  are,  in  all  respects,  the  same  at 
where  questions  of  fact  are  tried,  pursuant  to  an  order  for  that' 
jLiuriK>8e.  The  court  may  make  inquiry  by  means  of  a  referencf 
or  (.therwise,  ao  it  thinks  proper,  with  respect  to  any  matter 
not  involved  in  the  questions  trie '.  by  the  jury,  the  determinatioa 
of  T/hich  is  nccc£:;ary  in  the  course  of  the  proceedings.  The  ex- 
penses of  the  trinl>  and  of  such  an  inquiry,  most  be  paid  by  tht^ 
pcHtioner. 

L.  1895.  cU.  046. 

S  238S.    [Am'd,    1896.]    Subject    ot    InauirT    in    oaaea    ofi 
lunacy.  J 

Where  the  petition  allegesy  that  the  peraon,  with  respect  to  whsw 

it  prays  for  the  appointment  of  a  committee,  is  incompetent,  k^ 
reason  of  lunacy,  the  inquiry  with  respect  to  his  competency^  i 
the  execution  of  a  commission,  or  the  trial  at  a  trial  term,  aa  _ 
scril'c.l  y.\  this  title,  must  be  confined  to  the  question,  whether 
is  so  incompetent,  at  the  time  of  the  inquiry;  and  testimony, 
spectiug  any  thing  said  or  done  by  him,  or  his  demeanor  or  ol 
of  mind,  more  than  two  years  before  the  hearing  or  trial,  shall 
be  received  as  proof  of  lunacy,  unless  the  couvt  otherwise  special 
directs,  in  the  order  granting  the  commissiou,  or  directmg  '^ 
trial  by  jury. 
L.   1874.  ch.  446.   {  2.  ftm*d;   L.   1896.  ch.  846. 


I  2886.  Proceediasii  apon  Terdict^  or  ret! 
•ion. 

Upon  the  return  of  the  commission,  with  the  inqaisition  taki 
thereunder,  or  the  rendering  of  the  verdict  of  tlie  jury,  upon 
question  submitted  to  it  by  the  order  for  a  trial  by  a  jury, 
court  must  either  direct  a  new  trial  or  hearing,  or  make  sue 
final  order  upon  the  petition  as  justice  requires.  Where  a 
order  is  made,  dismissing  a  petition,  the  court  may,  In  its 
cretion,  award  in  the  order  a  fixed  sum  as  costs,  not  excee 
fifty  dollars  and  disbursements,  to  be  paid  by  the  petitioner 
the  adverse  party.  Where  a  committee  of  the  property  la  i 
pointed,  the  court  must  direct  the  payment  by  Mm,  out  of  ll 
funds  in  his  hands,  of  the  necessary  disbursements  of  tbe  petK? 
tioner,  and  of  such  a  sum,  for  his  costs  and  counsel  fees,  as  itj 
thinks  reasonable;  and  it  mny,  in  its  discretion,  direct  the  coat'] 
mittee  to  pay  a  sum,  not  exceeding  fifty  dollars  and  dtsbnnsH 
ments,  to  the  attorney  for  any  adverse  party.  ] 


I   2880  (a).  rAddecl,  1895.]    Secttoas  of  this  title   aot 
plleable  vrlien  applicatloa   for  eonta&ittee  ia  a&ade 
aatlkorlty  of  this  State. 

Sections  two  thousand  three  hundred  and  twenty-five  to  two 
thousand  three  hundrerl  and  thirty-six,  both  Inclusive,  of  thla  titis 
■hall  not  apply  to  applications  for  the  appointment  of  a  commlttaa 
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made  bj  it  on  behalf  of  the  State  to  secure  reimbursement,  in 
whole  or  in  part,  for  maintenance  and  support  iu  a  State  inatitu- 
tiou. 

,  L.  1886,  eh.  824. 

I  2387.  (Aju'd,  1887.]    Security  to  be  vtven  hy  eommlttee. 

The  proTiflions  of  article  first  of  title  soTen  and  section  two 
Ihoaaand  tye  hundred  and  ninety-five  of  article  fifth  of  title 
iicond  of  chapter  eiigrhteenth  of  this  act,  respecting  the  security 
l»  be  giTc-n  by  the  guardian  of  the  person  or  of  the  property  of 
io  infant,  appointed  by  a  surrogate's  court,  apply  to  a  committee 
ki  the  person  or  of  the  property-,  appointed  as  prescribed  in  this 
■itiele.  A  committee  of  the  property  cannot  enter  upon  the  exe- 
ption  of  bis  duties,  until  security  is  given,  as  prescribed  by  the 
■nut.  A  committee  of  the  person  cannot  enter  upon  the  ezecu* 
flon  of  hie  duties,  until  security  is  given,  if  required  by  the  court. 

L.  1887.  cli.  681.    See  ff  2829-2881.  post 

I  i  28S8.  [Am*d»  1805.]    Compenaation  of  covtinLlttee. 

A  committee  of  the  property  is  entitled  to  the  same  compensa- 
as  an  executor  or  administrator.    But  in  a  special  case,  where 
services  exceed  those  of  an  executor  or  administrator,  the 
me  court  or  a  county  court  within  the  county  may  allow  him 
an  additional  compensation  for  such  additional  services,  as  It 
8  jnst.    The  compensation  of  a   committee  of  the  lierson 
be  fixed  by  the  court,  and  paid  by  the  committee  of  the 
perty,  if  any,  out  of  the  funds  in  his  hands.    The  additional 
ipenaation  authorized  by  this  section  may  be  allowed  to  the 
mittee  upon  any  judicial  settlement  made  by  him,  and  shall 
for  such  additional  services  up  to  and  including  such  settle- 
t 
'  fc«  L.  1890.  ch.  516;    U  1803.  cb.  697;  L.  1880,  ch.  946b 

{  2889.  Gommiitee  under  eontrol  of  eovrtf  llmttatlon  of 


A  committee,  either  of  the  person  or  of  the  property,  is  sub- 
to  the  direction  and  control  of  the  court  by  which  he  was  ap- 
iated,  with  respect  to  the  execution  of  his  duties;  and  he  may 
suspended,  removed,  or  allowed  to  resign,  in  the  discretion  of 
court.    A  vacancy  created  by  death,  removal,  or  resignation 
be  filled  by  the  court.    But  a  committee  of  the  property  can- 
alien,  mortgage,  or  otherwise  dispose  of,  real  property,  except 
lease  it  for  a  term  not  exceeding  five  years,  without  the  special 
>n  of  the  court,  obtained  upon  proceedings  taken  for  that 
>8e,  as  prescribed  in  title  seventh  of  this  chapter. 

1 3840u  OontiiMtteo  of  property  may  maintain  actlonii,  etc. 

A  committee  of  the  property,  appointed  as  prescribed  in  this 
Htle,  may  maintain,  in  his  own  name,  ndding  his  official  title. 
lay  action  or  special  proceeding,  which  the  person,  with  respect 
to  whom  he  is  appointed,  might  have  maintained,  if  the  ap- 
potntment  had  not  been  made. 

Pert  of  I  6  of  «ct  of  1874,  amM.  Se«  ante,  f  429;  |  426,  aabd.  2;  f|  43n-B, 
nSB. 

I  2341.  f  Am'd,  1894,  1006.1  Committee  of  property;  to  file  In^ 
vratorjoDd  aceoont. 

The  proTisions  of  article  two  of  title  seven  of  chapter  eight- 
een of  this  ad^   requiring  the  general  guardian  of  an  infant's 
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property,  appointed  by  a  surrogate's  court,  to  file  in  the  month 
of  January  in  eucb  year  an  inrencory,  accoant  and  affldavit,  and 
prescribing  the  form  of  the  papers  so  to  be  filed,  apply  to  a  coat' 
uiittee  of  the  property  appointed,  as  prescribed  in  this  title.  For  " 
the  purpose  of  nnikiug  that  application  the  committee  is  deemed 
a  general  guardian  of  the  property;  the  person  Trith  re«pe<?t  to 
whom  he  is  appointed,  is  deemed  a  ward  and  the  papers  muat  be 
tiled  in  the  otticc  of  the  clerk  of  the  court  by  which  the  commat- 
tee  was  appointed,  or  if  he  was  appointed  by  the  supreme  court;  i 
in  the  clerk's  otlice  w'here  the  order  appointing  him  is  entered^  f 
and,  if  the  incompetent  person  for  whom  such  committee  is  ap-i 
pointed  has  been  committed  to  a  .state  institution,  and  ia  an  i 
inmate  thereof,  a  duplicate  of  such  inventory,  account,  and  afl^  1 
davit,  shall  be  filed  also  by  said  committee  with  the  superintend-  1 
eut  or  officer  having  special  jurisdiction  over  the  institixtiaB  f 
where  the  incompetent  person  is  confined.  In  every  case  where  i 
a  committee  has  used  or  employed  the  services  of  an  incompe- 
tent person,  with  respect  to  whom  he  has  been  appointed  a  com- 
mittee, or  where  mouej's  have  been  earned  by  or  received  on 
behalf  of  such  incompetent  person,  the  committee  must  account 
fur  any  moneys  so  earned  or  derived  from  such  services,  thaJ 
same  as  for  other  property  or  assets  of  the  incompetent  person. 
L.  1804,  cb.  51;   L.   llKXi,  ch.   181.    In  effect  Sept.   1,  100«. 

§  2;M2.  LAiu*c1.  1H95,  1800.1.     I«l.|  may  be  compelled  to   Ill4 
tUe  Kaiue,  or  render  nn  additional  aeconnt,  etc. 

In  the  month  of  February  of  each  year,  t!ie  presiding  judfpe 
the  court,  by  which  the  committee  of  the  property  was  aiH>oiiit< 
or  if  he  was  appointed  by  the  supreme  court,  the  county  ju(  ^ 
of  the  county  where  the  order  appointing  him  is  entered,  mw 
exaniine,   or  cause   to  be   examined   under   his  direction,    all 
counts    and   inventories   filed   b^   committees   of   the   person    aJ 
property,  since  tlie  first  day  of  February  of  the  preceding  yean 
If  it  appears,  upon  the  exauuuatlou,  that  a  committee,  appointedJ 
as  prescrilied  in  this  title,  has  omitted  to  file  his  annual  inventory 
or  aeconnt  ins,  or  the  affidavit  relating  thereto,  as  prescribed   in 
the  last  se<*iion;  or  if  the  judge  is  of  the  opinion  that  the  interest  • 
of  the  person,  with  respect  to  whom  the  connnittee  was  appointed,  | 
re<inires  that  he  should  enter  a  move  full  or  satisfactory  inren- 
tory  or  account,  the  jndpre  nmst  make  an  order  requiring  the  com- 
inirtee  to  supply  the  deficiency,  and  also,  in  his  discTction,  person- 
ally to  pay  the  expense  of  serving  the  order  ui>on  him.     An  order 
so  made  may  be  entered  and  enforced,  and  the  failure  to  obey   , 
it  mar  be  pnnished,  as  if  it  were  made  by  the  court.     Where  the    . 
committee  fails  to  comply  with  the  order,  within  three  months 
after  it  is  made,  or.  whei-e  the  3"dge  has  renson  to  believe  that 
snlllcient  cause  exists  for  the  removal  of  the  committee,  the  jndice 
may,  in  his  discretion,  appoint  a  fit  person  special  guardian  of  tbe 
incompetent    person   with   respect   to   whom   the  committee   'wms 
appointed,  for  the  purpose  of  filing  a  petition  in  his  behalf  for  the 
removal   of  the   committee   and    prosecuting   the   necessary    pro 
ceedings  for  that  purpose.     The  committee  may  be  coniiiellcd  in 
the  discretion   of   the   <*onrt.   to   pay   personally  the  costs   of   tite 
proceedhigs  so  instituted.     The  committee  of  the  property  of  ao 
incompetent  i>erson  appointed  as  prescribed  in  this  title,  may  at 
any  time  in  the  discretion  of  the  court  making  such  appointment, 
nMider  to  such  court  an  intermediate  judicial  account  of  ail 
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s  (lirectious  in  the  premises;  and  for  the  observaDce  of  llie 
ccTitns  of  the  court,  in  relation  to  the  trust.  If  the  application 
made  by  any  other  person,  an  order  must  be  made  thercupc  n, 
fiinug  the  e«jijjmittee  to  show  cause  why  he  should  not  lile 
b  a  boiul.  If,  after  hearing  the  committee,  the  court  is  vt  the 
bion,  that  there  is  a  probable  cause  for  granting  the  applica- 
if  11  may  make  an  order,  requiring  the  commiitee  co  file  such  a 
U:  or,  if  the  committee  so  elects,  or  fails  to  tile  the  bond  ns 
icted  in  the  order,  it  may  afpoiut  a  suitable  person  to  V)0  the 
ImI  guardian  of  th;  incompetent  person,  with  respect  to  the 
idlings:  who  must  thereupon  tile  such  a  bond.  Where  an  ap- 
iiion  is  made  to  release  an  inchoate  right  of  dower,  applira- 
mnst  be  made  by  the  husband  of  the  lunatic,  idiot  or  habitual 
kard  and  may  be  made  before  or  after  a  committee  has 
appointed,  except  that  application  may  be  made  by  the  com- 
of  the  property  of  the  lunatic,  idiot,  or  habitual  drunkard 
y  case  where,  at  the  time  of  the  application,  the  property 
phich  the  inchoate  right  of  dower  attaches  has  already  been 
I  by  the  husband  and  the  wife  has  not  joined  in  the  convey- 
f  or  otherwise  released  her  inchoate  right  of  dower.  When 
application  is  made  by  the  husband,  the  court  may  appoint 
ipecial  guardian,  and  he  must  file  a  bond  as  herein  provided. 
1^.  cb.  639;  L.   1903,  ch.  ,368;  L.  1907,  ch.  49.     In  effect  April  3,   1907. 

Mz.  [Am*d,   1893,  1907.}    Id.;  of  uranrdlan   of  Infant. 

flKtn  an   application   to   sell,   mortgage   release   or    lease   real 
jpertT  or  an  interest  in  real  property  of  an   infant,  the  c<uirt 

f  appoint  a  suitable  person  to  be  the  special  guardian  of  the 
t  with  respect  to  the  proceedings,  who  must  thereupon  file 
tlie  clerk  a  bond  as  prescribed  in  the  last  section.  Any  trust 
^ny  authorized  by  the  laws  of  this  state  to  act  as  general 
friian  of  the  estate  of  an  infant  withjmt  giving  security  nuiy 
[appointed  such  special  guardian  and  in  such  case  the  court 
tlif  order  of  appointment  may  dispense  with  the  giving  and 
If  "f  any  such  bond. 
1«H,  ch.  2C8;  L.   1907,  ch.  49.    In  effect  April  8,  1907.    See  S  475. 

23.>3.  Bonds   liow   pronecnted. 

•I^'n  a  !)reach  of  the  condition  of  a  bond,  given  as  prescribed 
ffitlif r  of  the  last  two  sections,  the  court  must  direct  it  to  be 
teeciited  for  the  benefit  of  the  person  injured. 

I*KM.  [Am*d,  1893.1    Reference  to  in«inlrc  Into  the  appli- 

M'f'n  the  presentation  of  the  petition,  and  the  filing  of  the  bond. 
""^  the  filing  (»f  sucli  a  bond  shall  be  necessary,  the  court  must 
^^^  an  order  appointing  a  suitable  person  a  referee  to  inquire 
»»  the  merits  of  the  application.  The  referee  must  examine 
»'» thiMriUh  of  the  allegations  of  the  petition;  hear  the  allega- 
aiid  proofs  of   all   persons   interested   in   the   property,    or 

0.*t9 


''\ 


f 


1 1 


I    • 


!^j 


II 


( 


J 


J  m  ^. 


g§5l84<M7 


SALE,  ETC.,  OP  LAND 


c.  17,  t1 


TITUS  VII. 

Fzoceedinffs  for  the  dispoaition  of  the  real  property  of 
in&xity  lunatic,  idiot,  or  habitual  dnmlLard, 

Sec.   2345.  Action   to  compel   coovejauce. 
2340.    Who  may  maintain  action. 
2o47.    Judgment;  effect  thereof. 

2M8.  Amplication  to  dispose  of  real  property  or  an  interest  therein. 
2349.  Id.;  by  whom. 
2360.  Contents   of   petition. 

2861.  Bond  of  committee  of  Innatlc,  etc. 

2862.  Id.;  of  guardian  of  infant. 

2363.  Bond;  bow  proaecuted. 

2364.  Reference  to  inquire  into  the  application. 
2366.  Final  order. 

2866.  Beport  of  sale,  etc. 

2867.  Ortaln  sales,  etc.,  prohibited. 

2368.  Effect  of  conveyance,  etc. 

2369.  Proceeds   of   sale   deemed   real   pxopeity, 

2860.  Infant  deemed  a  ward  of  court. 

2861.  Disposition  of  proceeds;  accounting. 

2863.  Particular  estates;   when  included  in  sale. 
2368.  Id.;   when  belonging  to  infant,  etc. 

2864.  Debts  of  infant,  etc.,   to  be  paid  equally. 

1  2845.  Action  to  compel  conireyanoe. 

In  either  of  the  following  cases,  an  action  may  be  nuUnl 
against  an  infant,  or  a  person  incompetent  to  manage  his 
by  reason  of  lunacy,  idiocy,  or  habitual  drunkenness,  to  pi 
a  judgment,  directing  a  conveyance  of  real  property,   or  o 
interest  in  real  property: 

1.  Where  the  infant  or  incompetent  person  is  seized  or 
sessed  of  the  real  property,  or  interest  in  real  property,  by 
of  mortgage,  or  only  in  trust  for  another. 

2.  Where  a  valid  contract  for  the  sale  or  conveyance  of 
real  property,  or  interest  in  real  property,  has  been  made; 
conveyance  thereof  cannot  be  made,  by  reason  of  the  infan< 
incompetency  of  the  person  in  whom  the  title  is  vested, 

2  R.  8.  66.  Ifi  20,  22  (2  Bdm.  66);  L.  1874.  ch.  446,  ff  9,  28-96  fO  Kdin 
088).  am'd;  L.  1876,  ch.  674.  Sf  7  and  8;  2  B.  8.  194,  ch.  1.  U  167.  1< 

Vdm.  202). 

I  2846.  [Ana'dy  1883.^    HTbo  may  matittalB  action. 

An  action  may  be  maintained,  in  a  case  specified  in  the 
section,  by  a  person  entitled  to  the  conveyance;  and,  also, 
a  case  specified  in  subdivision  second  of  that  section,  by 
executor  or  administrator  of  the  person  who  made  the  conf 
or  of  a  person  who  died  seized  or  possessed  of  the  real  proi 
or  interest  in  real  property,  or  by  an  heir  or  devisee  of  either 
those  persons,  to  whon^  the  real  property  has  descended,  or 
devised.  The  action  may  be  maintained  by  the  conunittee 
the  lunatic  or  other  incompetent  person;  but  in  that  c 
court  must  appoint  a  special  guardian  for  the  incompetent  pei 
as  prescribed  by  law,  where  an  infant  is  defendant,  and 
proceedings  are  the  same  as  in  a  like  action  against  an  Infi 

Id..  R.  8.,  and  laws  as  aboye. 

i  984T.  Jndcmenti  effect  tliereof. 

A  judgment,  directing  snoh  conveyance,  shall  not  be  rei 
unless  the  court,  after  hearing  the  parties,  is  satisfied  that 
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manage  liis  or  her  affairs.  And  the  same  shall  be  valid  and 
K'tuai  to  vest  iu  any  purchaser  or  purchasers  any  interest 
rein  of  any  infant  nut  in  being,  at  the  time  of  the  said  sale, 
I  any  mortgage  so  executed  shall  be  a  valid  lien  and  charge 
B  the  contingent  interest  of  any  infant  not  in  being,  at  the 
fe  of  the  execution  and  delivery  of  the  same.  And  a  release  of 
inchoate  right  of  dower  as  authorized  by  this  title  shall  have 
isame  effect  an  if  the  v/ife  had  joined  with  the  husband  in  a 
!l or  conveyance  of  the  property  affected  thereby  and  had  duly 
Ptowledged  the  same  in  the  manner  required  by  law  to  pass  the 

of  married  women. 
tm,  ch.  639;  L.  1906,  ch.  127;  L.  1907,  ch.  49.    In  effect  April  3,  1907. 

9.  [Am'd,   1892,  1907.]    Proceeda  of  sale  deemed,  real 
erty. 

skle  of  real  property,  or  of  an  interest  in  real  property,  other 
a  possibility  of  reverter  of  an  infant  or  incompetent  person, 
as  prescribed  in  this  title,  does  not  give  to  the  infant  or  in- 
iint  person,  auy  other  or  greater  interest  in  the  proceeds  o£ 
sale,  than  be   or  she   had   in   the  property   or   interest  sold, 
proceeds  are  deemed  property  of  the  same  nature,  as  the 
or  interest  sold,  until  the  infant  arrives  at  full  age,  or  the 
petency  is  removed.    The  proceeds  of  the  release  of  a  possi- 
of  reverter  shall   be  deemed   and  treated   as  if  they   were 
s  of  real  property  of  which  the  infant  was  seized  and  pos- 
If  the  infant  should  die  before  arriving  at  full  age,  or  the 
Patent  person  should  die  before  the  incompetency  is  removed 
ving  any  personal  property,  or  not  leaving  sufficient  personal 
riT  to  pay  funeral  expenses  and  expenses  that  may  be  nec- 
or  necpMsarily  incurred,  then  in  either  or  each  case  the  pro- 
are  to  l>e  deemed  personal  property  so  far  as  may  be  neces- 
to  pay  the  funeral  and  other  necessary  expenses.     The  pro- 
are  to  be  paid  upon  order  of  the  surrogate's  court  or  court 
z  jurisdiction  of  the  estate  of  the  deceased,  to  an  adminis- 
appointed  by  the  surrogate  to  administer  upon  decedent's 
and   after   paying   all   funeral    expenses   and   expenses   of 
UJi.*tration  and  an>   in  debt  edi' ess,  the  remainder,  if  any  th^re 
all.  upon  the  order  of  the  surrogate,  be  paid  into  the  hands 
e  trustee  who  held  the  same,  to  be  distributed  as  the  law 
ts.    This  act  is  to  include  the  said  procee<ls  of  any  infant  or 
ta{¥'tent  person    that   has  died   prior  to   this  amendment,  the 
N*"3s  now  reu^niiiiitg  in  the  hands  of  a  trustee. 
^  1*2,  ch.  S23;  L.   1907,  ch.  49.    In  effect  April  3,  1907. 

i£UM>.  Infant    deemed   a   ward   of   court. 

h*m  the  time  of  the  filing  of  a  petition,  by  or  in  behalf  of  an 

laoi,  praying  for   an   order  directing  a  conveyance,  or  a   sale, 

Irtjrage.  or  lease  of  his  real  property,  or  of  an  interest  in  real 

^P^rty,  tho   infant    is    considered    a    ward    of   the   court,    with 

P&^t  to  that   real    property   or   interest,   and   the   income   and 

&titsls  thereof. 
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S  2349.    [Am'dy  1905.]    Id.|  by  wliom$  notice  wlien  ii 
petent. 

Au  application,  iu  either  of  the  cases  prescribed,   in  the 

scctiou,  must  be  made  by  the  petition  of  the  general  guai 

or  the  guardian  of  the  property  of  the  infant;  or  by  the  coi 

tee  pf  the  property  of  the  lunatic,  or  other  incompetent  p< 

or  by  any  relative,  or  other  person,  in  behalf  of  either.     V^ 

the  application  is  iu  behalf  of  an  infant  of  the  age  of  £ot 

years  or  upwards,  the  infant  must  join  therein.     Where  the] 

plication   is   made   to   the   supreme   court,   the   petition   mui 

presented  at  a  term  held  within  the  judicial  district,  iu  irhiel 

property,  or  a  part  thereof,  is  situated.     Where  such  appli 

alfects  the  interest  of  an  incompetent  person  who  has  been 

mitted  to  a  state  institution  and  is  an  inmate  thereof,  node 

such    application    must   be   given   to   the    superintendent, 

superintendent,  or  state  officer  having  special  jurisdiction  ov( 

institution  where  the  incompetent  person  is  confined. 

Id.,  B.  S.,  and  laws  as  in  last  section;  L.  1905»  cb.  434.    la  effect 
1005. 

§  23S0.    [Am'd,    1893.]    Contents    of   petition. 

The  petition  must  be  verified  in  like  manner  as  a  verified 
ing  in  an  action  in  the  supreme  court.     It  must  set  foi 
grounds  of  the  application;  and  in  a  case  specified  in  subditii 
firsf  and  second  of  the  last  section  but  one,  other   than  a 
where  the  application  is  made  for  the  sale  of  an  undivided 
est  of  the  infant  or  incompetent  person  in  one  or  more  pi 
land  in  order  to  avoid  an  action  of  partition  on  the  part 
cotenants,   it  must  also  state  the  particulars  and  value 
real  and  personal  property,  and  the  amount  of  the  income 
infant   or   incompetent   person;    the   disposition   which    has 
made  of  his  personal  property,  and  an  account  of  the  debts 
mnnds,  if  any,   existing  against  his  estate.     In  the   case  «! 
specified  where   the  application   is  made  for  the  sale  of  ai 
divided  interest  of  the  infant  or  incompetent  person,  the 
niu.st  state  the  particulars  and  value  of  the  real  property  il 
spcct  to  which  a  sale  is  desii-ed. 

L.  1893,  cb.  311.    Soe  Rule  65. 

S  2351.   [Ain*d,    1893,    1903,    1907.]      Dond    of   commltti 
InnatlCy  et  cetera. 

An  application  to  sell,  mortgage,  release  or  lease  real  pro] 
or  an   interest  in  real   property,  of  a  lunatic,   idiot  or  habS^ 
drunkard,  cannot  be  granted,  unless  a  committee  of  his  pi 
has  boon  appointed.     TTpon  such  an  application,  if  it  is  madi 
the  committee,  the  court  must  make  an  order,  directing  him 
with  the  clerk,  a  bond,  in  such  a  form,  iu  such  an  amount, 
with  such  snretios.  as  it  dirorts,  conditioned  for  the  faithfnl 
charge  of  hU  trust;  for  the  paying  over  and   inveslins:  of. 
acc(»untiiig  for,  all  moneys  received  by  him  in  the  special  pm 
ing,  according  to  the  direction  of  any  court  having  autboriij^ 
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itors  or  assij^Qs.     In  case  by  any  contiugency,  infants 

^' being  may  thereafter  become  possessed  of  any  interest  in 

>mises  so  sold,  mortgaged  or  leased,  tbe  court,  in  case  of 

shall  cause  the  proceeds  of  the  sale,  after  paying  the  costs 

)enses  of  the  same,  to  be  placed  at  interest  for  the  benefit 

)ersons  who  are,  or  who  may  ultimately  be  entitled  to  the 

md  shall  not  authorize  the  distribution  of  the  same  in  ad- 

)f  said  contingency,  except  upon  a  petition  of  some  person 

thereto,  and  upon  filing  a  bond  in  such  penalty  as  the 

jhall  direct,   with  two  or  more  sureties  approved  by  the 

md  conditioned  that  in  case  of  any  contingency  by  which 

[ant  not  then  in  being  shall  thereafter  become  entitled  to 

the  proceeds  of  the  sale,  that  said  petitioner  will  pay  to 

^rson   or   persons  his  or  their  proportionate  share  of  the 

80  paid   over  to  said  petitioner;  and  in  the  case  of  the 

ring  of  said  real  estate  tbe  proceeds  of  the  same,  after 

^costs  and  expenses,  shall  be  paid  out  and  disbursed  under 

*tiou  of  the  court  only  for  the  pnrposo  of  paying  lawful 

thereon  or  repairing,  improving,  building  upon  or  othcr- 

incing  in  value  any  real  estate  so  mortgaged  as  aforesaid. 

I  ch.  639;   U   1903,  ch.  868;   L.   1006.  ch.   127;   L.   1907.  cb.  40.    In 

3.   1907. 

Psrtfenlar  estates)  wlien  fnelnded  In  sale. 

the  real  property,  or  the  estate,  term  or  other  interest 

property,    directed   to  be  sold,  is  subject,   absolutely   or 

fntly,  to  a  right  of  dower,  or  an  estate  for  life,  or  is  sub- 

\zn  estate  for  years,  in  the  whole  or  any  part  thereof,  the 

having  the  prior  right  or  estate,  may  manifest  in  writing 

?nt,  either  to  receive,  from  the  proceeds  of  the  sale,  a 

I,  to  be  fixed  according  to  the  principles  of  law  applica- 

muities,  in  satisfaction  of  his  right  or  estate;  or  to  have  a 

lonate  share  of  the  proceeds  of  the  sale  invested,  and  the 

thereof  paid  to  him,  from  the  time  of  the  investment,  or 

fcommenccnient  of  his  right  or  estate,  as  justice  requires, 

le  determination  of  his  right  or  estate.     T'^pon   filing  the 

with  the  clerk,  the  final  order  may,  in  the  discretion  of 

rt,  direct  a  sale  of  the  entire  property,  to  which  the  right 

ie  attaches.    In  such  a  case,  the  court  must,  after  the  sale. 

In  the  value  of  the  right  or  interest  of  the  person  so  con- 

and  the  final  order  must  either  direct  the  payment,  from 

is  of  the  sale,  of  the  gross  sum  so  ascertained  ns  the 

or  the   investment  of  a   just   proportion   of  the  proceeds, 

U'  pnyrrieut   to  him   of  the   interest  thereof.     But   such   a 

^um  shall   not   be  paid,   nor  shall  such  an  investment   be 

nmil  an   effectual   release  of  the  right   or  estate  of   the 

«)  consentinsr,   executed  to  the  satisfaction   of  the  court; 

|I.v  aelvnowledgod  or  provefl.  and  certified,  in  like  maTnier  ns 

to  l>e  rerordod  in  the  county,  has  been  filed  with  tl'o  elerk. 

1W,  89  181.   1««  (2  E<lni    204):  L.   1S04,  ch.  417  (6  Edm.  202,  203); 

<^t.  44«.  IS  13.   15,  16  (9  Kdm.  932). 
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otherwise  iuterested   in   the  application;   and   report  his  opinit 
tuereupon,  together  with  the  testimony,  with  ail  coayeoient  s] 
L.  1898,  ch.  268.    See  Rule  66. 

9  2350.   [Am*d,  1893,  1907.]    Final  order. 

Upon  the  filing  of  the  referee's  report,   and  after  examii 
into  the  matter,   the   court  must   make   a   fiual   order    upon 
application.     In  a  proper  case  a  final  order,  confirming  the 
eree's  report,  must  direct  that  the  real  property  or  term,  estal 
possibility  of  reverter  or  other  interest  in  real  property  or  a  pi 
thereof  of  an  inchoate  right  of  dower  therein,  as  is  necessary, 
as  justice  requires,  be  mortgaged,  let  for  a  term  of  years, 
released  or  conveyed  by  the  special  guardian,  appointed  as 
scribed  in  this  title,  or  by  the  committee  of  the  prooerty  of 
lunatic  or  other  incompetent  person.     The  final  order  must 
contain  such  directions,  respecting  the  time,  manner  and  coi 
lions  of  the  sale,  release  or  conveyance  directed  thereby,  as 
court  thinkp  proper  to  insert  therein. 

L.  1888.  cb.  639;  L.  1007.  cb.  40.    In  effect  AprU  3,  1907. 

S  2360.  [Am*d,    1893.}    Report    of   sale,    etc. 

Before  a  sale,  mortgage,  release,  or  lease  can  be  made  pnrsi 
to  the  final  order,  the  special  guardian  or  the  committee  ml 
enter  into  an  agreement  therefor,  subject  to  the  approval  of 
court;  and  must  report  the  agreement  to  the  court  under  oal 
Upon  the  confirmation  thereof  by  the  order  of  the  court,  he  m^ 
execute,  as  directed  by  the  court,  a  deed,  mortgage,  release 
lease.     Where  the  final  order  directs  the  execution  of  a  com 
ance  in  the  first  instance,  for  the  purpose  of  fulfilling  a  conti 
or  because  the  property  is  held  by  way  of  mortgage,  or  in  ti 
only,  the  guardian  or  committee,  executing  the  conveyance,  mi 
report  the  conveyance  to  the  court,  under  oath. 

L.   1803,   cb.   639. 

S  2357.  Certain  sales,  etc.,  prohibited. 

Real  properly,  or  an  interest  in  real  property,  shall  not  be 
leased,  or  mortgajjcd,  as  prescribed  in  this  title,  contrary  to 
provisions  of  a  will,  by  which  it  was  devised,  or  of  a  conveyai 
or  other  instrument,  by  which  it  was  transferred,  to  the  infant 
lucomiietent  person. 

9  23R8.  [Am'd,  180.%  1906,  10O7.]  Effeet  off  eoB^esraae^ 
cte*  I 

A  deed,  mortgage,  release,  or  lease,  made  in  good  faith,  as  pp* 
scribed  in  this  title,  either  upon  an  application  in  behalf  of  tkl 
infant  or  an  incompetent  person,  or  pursimnt  to  the  directioaj 
contained  in  a  jndjrment  rendered  against  him.  has  the  mai 
validity  and  efTeot.  ns  if  executed  by  the  person  in  whose  beha| 
it  wns  executed,  and  as  if  the  infant  was  of  full  age  or  the  Ivam 
tic,  idiot,  or  habitual  drunkard  was  of  sound  mind  and  competcil 
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Where  the  ootitrovers;  arisoH  TPspectiiiK  a.  claim  to  an  ea- 

ta  real  property,  in  (ep  or  for  life. 
kt  where   t   pervD.   cnimbli-   of  enteriQg   into  a  HDbmlsiIon, 

lUDwingl;  entered  into  tbi>  Name  with  a  person  incapable 
0  doing,  ae  pr<«cribe<I  In  Hiibiliviuon  first  of  this  section,  the 
Wion.  on  the  croiind  of  ijica[iiicity,  can  be  taken  onlj  in  be- 
'  of  the  person  so  incnpncil.Tti'd.  And  the  second  subdiyLBlon 
^ii  i:ec(ion  dees  not  pri'vent  the  sobmlsBion  of  a  claim  to  an 

*  for  rears,  or  other  interest  for  a  term  of  years,  or  (or  one 
or  leas.  In  real  property;  or  of  a  controversy  respecting  the 

iiion  of   rnsl   property   hetwpco  joint  tenants  or  tenants   In 

non;  01  of  a  controTersy  respecting  the  bonndarlM  of  lajida, 

If  admeasurpmenl  of  druv.T. 

icept  as  otherwise  presc...  . 

^u  may,  by  an  iostrumt'tit  In  writing,  duly  acknowledged 
—  1  and  certified,  iu  like  lunnner  as  a  deed  to  be  recorded, 
0  the  arbitration  of  one  or  more  arbitrators,  any  contro- 
Jitillng  between  them  nt  the  lime  of  the  anbrnlsslon,  which 
etlw  snbieet  of  an  nclion,  Tliey  mny,  In  th<-  aubmlssion, 
"at  a  judgment  o(  n  court  of  record.  spedSed  In  the  In- 
_  --',  ihall  be  rendered  tipoii  the  award,  made  porsnant  to 
Bnhmiraion.  If  the  siipretne  oonrt  ii  thus  specified,  the  onb- 
plon  Bi»y  also  specify  the  county  In  which  tlie  Jndgmeat  aliall 
Itnintd.    If  It  does  not,  the  judgment  may  b«  entered  in  bdj 


§  £361  SALE,  ETC.,  OF  LAND.  cl7,tT 

5  2361.   [Am'd,  1803,  ^003,  lUOO,  1907.]    DUpostttom  of  »i 
ceedM)  acconntluflT. 

The  court  must,  by  order,  direct  the  disposition  of  the  pi 
of  such  a  sale,  mortgage,  release  or  lease.     It  must  direct  the 
veatmeut  of  any  portion  thereof  l>elongiug  to  the  infant  or  i:i< 
pctent  person,  which  is  not  needed  for  the  payment  of  debts 
the  safe  keeping,  of  the  immediate  maintenance  and  edacation, 
himself  or  his  family,  or  for  the  preservation  or  improvemeiit 
his  real  property  or  his  interest  in  real  property.    It  most  reqi 
a  report,  under  oath,  of  the  disposition  and  investment  thereof, 
be  made  as  soon  a^  practicable,  and  must  compel  periodical 
counts  to  be  rendered  thereafter  by  each  person,  who  is  iul 
with  the  proceeds,  or  any  part  thereof.     Where  an  inchoate 
of  dower  is  released  as  prescribed  in  this  title  and  such  rel< 
is  to  accompany  a  sale  by  the  husband  of  the  property  to  wl 
the  inchoate  right  of  dower  attaches,  the  court  shall  make 
order  requiring  one-third  of  the  amount  realised  on  the  sale  of 
property  to  which  the  inchoate  right  of  dower  attached   to 
invested  by  the  special  guardian,  or  paid  into  the  court  to  he 
for  the  benefit  of  the  husband  during  his  life  and  upon  his  d< 
for  the  benefit  of  the  wife  during  her  life,  or  the  court  may  di 
said  amounts  to  be  paid  to  the  husband  upon  his  giving  a 
in  the  penalty  of  at  least  double  the  amount  so  received  for 
release,  with  at  least  two  sureties,  who  shall  justify  in  donble 
amount  of  such  penalty,  conditioned  for  the  repayment   as 
court  shall   direct   by   his  executors   or   administrators   of 
amount  upon  the  death  of  the  husband.    Where  an  inchoate 
of  dower  is  released  as  prescribed  in  this  title,  and,  at  the 
of  the  application,  the  property  to  which  the  inchoate  rlgl 
dower  attaches  has  already  been  sold  by  the  husband,  and 
wife  has  not  joined  in  the  conveyance  or  otherwise  releaswi 
inchoate  right  of  dower,  the  court  shall  make  an  order  that*.] 
the  consideration  for  the  release,  or  as  part  of  the  con.sidera1 
therefor,  there  be  paid  to  the  special  guardian  or  into  the 
an  amount  to  be  fixed  by  the  court  as  equal  to  one-third  of 
fair  market  value  of  the  property,  to  be  invested  by  the  si 
guardian  or  held  by  the  court  for  the  benefit  of  the  person  mal 
such  payment  during  the  life  of  the  husband,  and  apon  his 
for  the  benefit  of  the  v»*ife  during  her  life,  and  upon  her  deatl 
bo  returned  to  the  person  making  such  payment  or  to  his  ei 
tors,  administrators  or  assigns;  or  in  lieu  of  such  payment 
court  may  allow  a  bond  to  be  given  in  the  penalty  of  at 
double   the   amount  so  fixed  as  equal  to  one-third   of  the 
market  value  of  the  property,  with  at  least  two  aureti€»s, 
shall  justify  in  double  the  amount  of  such  penalty,  conditit 
for  the  payment  as  the  court  shall  direct,  npon  the  death  ot 
husband  lonvinff  the  wife  surviving,  of  the  said  sum  so  fixed 
rqtial  to  ono-tliird  of  the  fair  value  of  the  property,  to  be 
for  tlio  brnrnt  of  the  wife  duriiiff  her  life  and  upon  her  death 
be  returned  to  the  person  giving  such  bond  or  to  his  exeoul 
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s:j:  jt 


1  D»)orit7  nxj  (WuiL    Vaaa. 


>.  Effect  of  JudcmeDI 


Application  or  Ihli  title. 

luEt'  ulm. 

.  "WheB  aDbmlaaloa  to 
muBion  o(  B  coiittovorsy 
■  pceacribed   In  this  litli 

•LrbltratloB  e»Bot  bo  OHd* 

l<i  nrbltration  cannot  be  made, 
..  ,.r  otberwlM,   in  either  of  the 

.,._   h^a-Uusldru 

Wli^re   tbe  coutrovers;  BTisi'b  respecting  a  claim  lo  an  ei- 
■"  real  property,  in  tee  or  for  lite. 

—"lere   1  persnn,   capnble   of  pntering   into  a  aiibmisaion, 
_-    ingiy   entered   inlo  tbc   F-iinie  witb   a  person  Incapable 
(D  doing,  as  prescribed  in  ^nbiliviaion  first  of  thla  section,  the 
■-inion.  on  the  groiincl  of  incujuHitT,  can  be  taken  only  in  be- 
ar the  person  ho  iticnpnoilntril.    And  tbe  second  subdiTlsion 
"1  secliou  does  oot  prt'voiit  ilj<'  snbmlsBion  of  a  claim  lo  an 
tor  years,  or  -other  iutereet  for  a  tenn  of  years,  or  for  one 
-  '--    In  real  property;  or  i.-t  .t  controTersy  respecting  the 
renl   property   betnri'ii    ioint  tenants  or  tenants  in 

,  „  at  a  contioTersy  respfctlag  Hie  bonndarlM  of  land^ 

w  ibe  adtneoBurement  of  dinvrT. 

1  «.   8-   Ml.    {I    1    .nd    2    (2    Edm.    M"( 

liase.  iviiail  eontrOTeraira  lunr  >>«  aiibiiiltted,  and  bow. 

Eiwpt  as  otherwiae  preBcribod  in  the  last  section,  two  or  more 
■tnoDi  may,  by  an  instrtimpiit  in  vriting,  duly  acknowledged 
niiTnccd.  ami  certified,  in  like  nintmer  aa  a  deed  tD  be  recorded, 
nlimit  lo  Ihe  nrbitralion  <it  niii'  "r  more  arbitrators,  any  contnv 
f"*!,  MiBling  belween  them  at  tin  lime  of  the  submission,  which 
"f^t  be  the  subject  of  an  action.  They  may,  In  thn  submission, 
Tw  that  a  indgment  of  a  eniirt  nt  record.  spedGed  In  tbe  In- 
•[flnent,  shnii  be  rendered  vir"'"  the  award,  made  pursuant  to 
w  mliciission.  If  tbe  BUpreme  cmrt  i*  thns  specified,  the  anb- 
MHion  may  also  Bpecify  tiie  ooiiiilv  itt  which  tbe  jndgmcnt  shaU 
»«awred.  If  it  does  not,  the  judgment  may  be  entered  in  any 
hantr. 
i>~  i*n  Dt  i  1  aod  i  a. 
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S§  2363-64  SALE,  ETC.,  OF  LAND,  ETC.  c  17,  t 

9  2363.  Id. I  when  belomsrlnflr  to  infant,  etc 

Where  tiie  interest  of  the  infant,  or  of  the  lunatic  or  other  i 
competent  person,  consists  of  a  right  of  dower,  or  an  estate  I 
life,  or  for  years,  the  final  order  may  authorize  the  special  guMi 
ian  or  committee  to  join,  with  the  person  or  persons  holding  1 
reversionary  estate,  in  a  conveyance  of  the  property  to  whic^J 
interest  attaches,  so  as  to  release  the  right  of  dower,  or  t^ 
convey  the  particular  estate,  on  receiving,  from  the  proceedsl 
the  sale,  a  gross  sum,  in  satisfaction  of  that  interest,  or  a  progi 
tiouate  part  of  the  proceeds,  to  be  invested  until  the  detemiinal' 
of  the  particular  estate;  and,  in  either  case,  to  be  ascertained^ 
prescribed  in  the  last  section.  Where  a  proportion  of  the 
ceeds  is  so  received  by  tho  guardian  or  committee,  for  im 
ment,  the  final  order  must  provide  for  the  investment  thei 
until  the  deiermination  of  the  particular  estate;  and  then  for 
payment  thereof  to  the  person  entitled  thereto. 

1  2304.  Debts  of  Infant,  etc.,  to  be  paid  eqnally. 

In  the  application  of  money,  arising  from  a  sale,  mortgag»J 
lease,  made  for  the  purpose  of  paying  debts,  as  prescribed  in 
title,  the  special  guardian  of  the  infant,  or  the  committee  of 
property  or  the  incompetent  person,  must  pay  all  debts,  in 
proportion,  without  giving  a  preference  to  a  debt  founded 
a  specialty,  or  upon  which  judgment  has  been  taken. 

2  E.  S.  Si,  S  IS  C2  Edq.  55);  L.  1874.  cb.  446,  fi  21  (9  Edm.  9S3). 
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TITLB  Vni. 
Arbitrations. 

IM.  a06.  When  labiDiulon  to  arbitration  cannot  be  made. 

906.  Wbat  controTenies  may  be   ■nbmltted,    and  bow. 

an7.  Appointment  of  additional   arbitrator,   or  umpire. 

SMB.  Time  for  bearing;  adjoomment,  etc. 
I     2960.  ▲rlritratora  to  be  ewom. 
,     tno.  Attendance  of  wltneasee,  etc. 
'     2S71.  All  tbe  arUtraton  to  meet;  when  majority  may  award.    Feeii 

S7S.  Award;  to  be  antbenticated,   etc. 

2nz.  MotloB  to  conflrm  award. 

8874.  Id.;  to  racate  award. 

2375.  Id.;  to  modify  or  correct  award. 

2S76.  Motloiie;  wben  to  be  made. 

2377.  Coetn  on  Taeating  award. 

2378.  Jodsment  on  award;  wben  and  bow  entered.    Ooata. 
2378.  indsmfent-MlL 

2380.  Effect  of  judgment;  bow  enforced. 
2881.  Appeal. 

2882L  Effect  of  party's  deatb,  Innacy,  etc.;  proceedings  tbereapoa. 
2883t.  Berrocfttlon  of  eabmiaalon. 
2384.  Uabillty  of  party  wbo  revokes. 

r  2385.  Limitation   of  recovery   against   blm. 
2S86.  AppUcatlon  of  tbis  tlUe. 


[2865.  li¥]&eB  •vbmtaslon  to  arbitration  eanmot  be  nuidtt. 

rabmiasion  of  a  controTeny  to  arbitration  cannot  be  made» 
as  prescribed  in  tbia  title  or  otberwise,  in  either  of  the 

iwincr  cases: 

Where  one  of  the  parties  to  the  controTersj  is  an  infant, 
^t  person  incompet^it  to  manage  his  affairs,  by  reason  of  lunacy, 

7,  or  habitual  drunkenness. 

Where  the  controTersy  arises  respecting  a  claim  to  an  es- 
Be  in  real  property,  in  fee  or  for  life. 
[Bot  where  a  person,  capable  of  entering  into  a  submission, 
M  knowingly  entered  into  the  same  with  a  person  incapable 
t  eo  doing,  as  prescribed  in  subdiyision  first  of  this  section,  the 
Vection,  on  tbe  ground  of  incapacity,  can  be  taken  only  in  be- 
uf  of  the  person  so  incapacitated.  And  the  second  subdivision 
tpiis  section  does  not  prevent  the  submission  of  a  claim  to  an 
pate  for  years,  or  other  interest  for  a  term  of  years,  or  for  one 
pr  or  less,  in  real  property;  or  of  a  controversy  respecting  the 
ptition  of  real  property  between  joint  tenants  or  tenants  In 
pmon;  or  of  a  oontroversy  respecting  the  bonndaries  of  lands, 
I  the  admeasurement  of  dower. 

9B.  S.  641,    H  1   •»!  2  (2  Bdm.  660). 

L 

|280e.  "WMsit  oontroTersles  aaar  bo  submitted,  and  bovr. 

Xscept  as  otherwise  prescribed  in  the  last  section,  two  or  more 
(Rons  may,  by  an  instrument  in  writing,  duly  acknowledged 
t  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded, 
iMnit  to  the  arbitration  of  one  or  more  arbitrators,  any  contro- 

K\  existing  between  them  at  the  time  of  the  submission,  which 
t  be  the  subject  of  an  action.  They  may,  in  tho  submission, 
|ree  that  a  judgment  of  a  court  of  record,  specified  in  the  In- 
Irament,  shall  be  rendered  upon  the  award,  made  pursuant  to 
h  submission.  If  the  supreme  court  is  thus  specified,  the  oub- 
telon  may  also  specify  tne  county  in  which  the  judgment  shall 
c  entered.  If  it  noes  not,  the  judgment  may  be  entered  in  any 
Mnty. 

H,  part  of  I  1  and  {  9. 

vdS 
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§§  9867-71  AKBmtATIONB.  c.  17, 1 S 

S  8867.  Appointment  of  additloBAl  arbitrator,  or  liiaiiirei: 

Where  a  Bubmission  is  made  as  prescribed  In  this  title,  an  addl^ 
tional  arbitrator  or  an  umpire  cannot  be  selected  or  appointed,  oa* 
less  the  submission  expressly  so  proYides.  Where  a  submission, 
made  either  as  prescribed  in  this  title  or  otherwise,  proTidea  thil 
two  or  more  arbitrators,  therein  designated,  may  select  or  ^ 
point  a  person  as  an  additional  arbitrator  or  as  an  umpire, 
selection  or  appointment  must  be  in  writing.  An  additional  ai 
trator  or  umpire  must  sit  with  the  original  arbitrators  upon 
hearing.  If  testimony  has  been  taken  before  hia  selection  or 
pointment,  the  matter  must  be  reheard,  unless  a  rehearing 
waived  in  the  submission,  or  by  the  subsequent  written  ooi 
of  the  parties,  or  their  attorneys. 

I  2868.  Time  for  kearinari  adjournment,  ete. 

Subject  to  the  terms  of  the  submission,  if  any  are 
therein,  the  aroitrators,  selected  as  prescribed  in  this  title,  mi 
appoint  a  time  and  place  for  the  neariuR  of  the  matters  si 
mltted  to  them;  and  must  cause  notice  thereof  to  be  giren 
each  of  the  parties.    They,  or  a  majority  of  them,  may  adjoi 
the  hearing  from  time  to  time,  upon  the  application  of  eil' 
party,  for  good  cause  shown,  or  npon  their  own  motion;  but 
beyond  the  day  fixed  in  the  submission  for  rendering  their  ai 
unless  the  time  so  fixed  is  extended  by  the  written  co&aent  of 
parties  to  the  submission,  or  their  attorneys. 

a  B.  8.  641,  I  8. 

I  8868.  Arbitrators  to  be  s-wom. 

Before  hearing  any  testimony,  arbitrators  selected  either 
prescribed  in  this  title  or  otherwise  must  be  sworn,  by  an  oP 
designated  in  section  842  of  this  act,  faithfully  and  fairly 
hear  and  examine  the  matters  in  controversy,  and  to  make 
just  award,  according  to  the  best  of  their  understanding;  anl 
the  oath  is  waived,  by  the  written  consent  of  the  parties  to 
submission,  or  their  attorneys. 

Id.,  i  4,  and  part  of  S  6* 

f  8870.  Attendance  of  'witneaaesy  etO« 

The  arbitrators,  selected  either  as  prescribed  in  this  title, 
otherwise,  or  a  majority  of  them,  may  require  any  person 
attend  before  them  as  a  witness;  and  they  have,  ana  each  ^.^ 
them  hos,  the  same  powers,  with  respect  to  all  tne  proceedingj 
before  them,  which  nro  conferred,  by  the  provisioni  of  title  second 
of  chapter  ninth  of  this  act,  upon  a  board,  or  a  member  of  tt 
board,  authorized  by  law  to  hear  testimony. 

Id.,  S  0,  and  part  of  |  6. 

S  2371.  All  the  arbitrators  to  meet)  wbea  majority  mar 
award.    Feea* 

All  the  arbitrators,  Fclooted  as  prescribed  in  this  title,  must  meet 
together,  and  hoar  all  tho  allegations  and  proofs  of  the  partiPtt; 
but  an  award  by  n  majority  of  them  is  valid,  unless  the  concur' 
rence  of  all  ij  expreBsIy  required  in  the  submissior.  Unlem  it  Sv 
otherwise  expressly  proyided  in  the  submission,  the  award  IB87 
require  the  payment,  by  either  party,  of  the  arbitrators'  feei,  ■«• 
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Rie  jndgment  may  be  docketed,  as  if  it  was  rendered  in  an 

fen. 

^  S.  541.  S  15.  and  part  of  |  16,  am'd. 

\M8S0,  ECe«t  of  inAgntentf  ho'W  emforced. 

jndgMaent  so   entered  has  the   same  force   and'  effect,  in 

as,  and  is  subject  to  all  the  provisions  of  law  relat- 

[to,  a  indgment  in  an  action;  and  it  may  be  enforced,  as  if  it 

been   rendered   in   an   action   in   the   court   in   which   it   is 

■  cxa« 

I.  part  of  f  le.    See  i  1270,  ante;  also,  N  1240  and  1241. 
a81.  AppcAl. 

i&  appeal  may  be  taken  from  an  order  vacating  an  award,  or 
a  judgment  entered  upon  an  award,  as  from  an  order  or 
It  in   an  action.    The  proceedings  upon  such  an  appeal, 
ig  the  judgment  thereupon,  and  the  enforcen^nt  of  the 
lent,  are  goremed  by  the  proyisions  of  chapter  twelfth  of 
fact,  as  far  as  they  are  applicable. 
If  16.  17.  20  and  21,  am'd. 

Effect  of  party's  death,  lunacy,  etc.|  proceedlnv* 


death  of  a  party  to  a  submission,  made  either  as  prescribed 

lis  title  or  otherwise,  or  the  appointment  of  a  committee  of 

nerson   or  property  of  such  a  party,   as  prescribed  in  title 

of  this  chapter,  operates  as  a  revocation  of  the  submission, 

l^occnrs  before  the  award  is  filed  or  delivered;  but  not  after- 

Wbere   a  party  dies  afterwards,  if  the  submission  con- 

a  stipalation,  authorizing  the  entry  of  a  judgment  upon  the 

1,  the  award  may  be  confirmed,  vacated,  modified,  or  cor- 

l,  upon  the  application  of,  or  upon  notice  to,  his  executor  or 

Istrator.    or  a   temporary   administrator  of  his   estate;   or, 

it  relates  to  real  property,  has  heir  or  devisee,  who  has 

ied  to  his  interest  in  the  real  property.    Where  a  commit- 

[9t  the  property,  or  of  the  person,  of  a  party,  is  appointed, 

the  award  is  filed  or  delivered,  the  award  may  be  confirmed, 

ted,  modified,  or  corrected,  upon  the  application  of,  or  no- 

\to,  a  committee  of  the  property ,  but  not  otherwise.    In  a  case 

^ed  in  this  section,  a  judge  of  the  court  may  make  an  order, 

ling  the  time  within  which  notice  of  a  motion  to  vacate, 

r,  or  correct  the  award,  must  be  served.    Upon  confirming 

Iward,  where  a  party  has  died  since  it  was  filed  or  delivered, 

;«mrt  must  enter  jndgment  in  the  name  of  the  original  party; 

the  proceedings  thereupon  are  the  same,  as  where  a  party 

after  a  verdict. 

[ttSS.  Rc'v'ocatloii  of  rabmlsiiloii. 

nibmission  to  arbitration,  made  either  as  prescribed  in  this 

or  otherwise,  cannot  be  revoked  by  either  party,  after  the 

"tions  and  proofs  of  the  parties  have  been  closed,  and  the 

p  finally  submitted  to  the  arbitrators  for  their  decision.    A 

Jl^tion,  when   allowed,  must  be  made  by   an   instrument  in 

■•inf.^  silked  by  the  revoking   party,  or  his   authorized  agent 

delivered  to  the  arbitrators,  or  one  of  them;  and  it  is  not 

"wry  in  any  case,  that  the  instrument  of  revocation  should 

mder  seal.    Any  party  to  a  submission  may  thua  revoke  it; 
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2.  Where  the  arbitratorB  have  awarded  apon  a  matter  not 
mitted  to  them,  not  affecting  the  merits  of  the  decision 
the  matters  submitted. 

3.  Where  the  award  is  imperfect  in  a  matter  of  fiorm, 
affecting  the  merits  of  the  controversy »  and  if  it  had  beeaj 
referee's  report,  the  defect  could  have  been  amended  or 
garded  by  the  court. 

The  order  may  modify  and  correct  the  award,  so  as  to  . 
the  intent  tiiereof,  and  promote  justice  between  the  parties* 

2  B.  8.  Ml,  ii  11  and  18. 


f  2876.  Motions)  "vv^laen  to  b«  ii 

Notice  of  a  motion  to  vacate,  modify  or  correct  an  award, 
be  seryed  upon  the  adverse  pnv  tr  to  the  submission,  or  his 
ney,  within  three  months  after  \\)c  award  is  filed  or  deliT< 
as  prescribed  by  law  for  service  of  i  itice  of  a  motion,  upon 
attorney  in  an  action.    For  the  purposes  of  the  motioiit  any  jm 
who  might  make  an  order  to  stay  the  proceedings,  m  an 
brought  in  the  same  court,  may  make  an  order,  to  be  served 
the  notice  of  motion,  staying  the  proceedings  of  the  adyexse 
to  enforce  the  aw.ird. 

Id.,  S  12. 

I  2877.  Costs  on  vaoatinv  AiFvajpd* 

Whei  J  the  court  vacates  an  award,  costs,  not-exceeding  tw4 
five  dollars  and  disl  irsements,  may  be  awarded  to  the  preva. 
partv;  and  the  payment  thereof  may  be  enforced,  in.  like  mai 
as  the  payment  of  costs  upon  a  motion  in  an  action. 

Id.,  i  10,  am*d. 


f  8378.  Jndflrment    on    nirnrdi    irken    and    liovr  ^nt* 
Coats. 

Upon  the  granting  of  an  order  confirming,  modifying,  or  coi 
ing  an  award,  judgment    nay  be  entered  in  conformity  thi 
with,  as  upon  a  referee's  report  in  an  action,  except  as  h. 
wise  prescribed  in  this  title.    Costs  of  the  application,  and  y. 
proceedings  subsequent  thereto  not  exceeding  twenty-five  dol 
and  disbursements,  may  be  awarded  by  the  court,  u.  its  di 
tion.    If  awarded,  the  amount  thereof  must  be  included  in 
judgment. 

Td.,  I  14,  am'd. 


I  8879.  Jndarment-roll. 

Immediately  after  entering  judgment,  the  clerk  must  atts< 
together   and    file   the   following   papers,    which    constitute 
judgment-roll: 

1.  The  submission;  the  selection  or  appointment,  if  any.  of 
additional  arbitrator,  or  umpire;  and  each  written  extensioD 
♦he  time,  if  any,  within  which  to  make  the  award. 

2.  The  award. 

3.  li]ach  notice,  affidavit,  or  other  paper,  used  upon  an  a| 
cation  to  confirm,  modify,  or  correct  the  award,  and  a  copy 
pach  order  of  the  conrt,  upon  such  an  application. 

4.  A  copy  of  the  judgment 
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TITLE  IX. 
Proceedings  to  foreclose  a  mortg&ge  by  adTertiwmutt. 


Wlicn  mortBOBc  iiiKr  lit'  forcoloaed. 

iQortgage  upon  real  proiiprl.v.  ^jLimted  within  the  State,  con- 
iug  therein  n  power  lo  (he  nii>ri i.-iit'ee,  at  any  oiher  person,  to 
the  morlBni^vil  propiTtr,  uiion  rlelault  belQs  made  in  b  con- 
Ml  of  tlie  laorlgase,  mnr  bo  furecloBed,  io  the  manoer  pre- 
tadin  this  tiile,  whi-re  ihe  [nllmiiig  requiBitea  concur: 
_  Detault  has  boen  aia.de  in  !i  conditioD  ot  the  mortgage, 
ireby  the  power  to  ecII  han  Ijoi-ume  operative. 
1.  An  action  has  not  been  bnjii>:lit  lo  recover  the  debt  secured 
tbe  mortgage,  or  any  pnrl  lln  rri)f-  or,  if  such  an  action  haa 
n  bronght.    it  hns   been  ilUiMiiiintied,   or  final  Judf^ment  lias 

e rendered  thereiji  agniDst  tbi-  pi.iiiitiff,  or  an  eiecutinn,  laavied 
ft  jadgiaeDt  rendered  therein  m  favor  of  theplalatlff  lias  been 
Butncd  wbully  or  purllr  uiisiitii^liiLl. 

"  The  uiocieage  has  been  rotnnliMl  in  tbe  proper  book  for  re- 
■'!.:i,-  roortgaKoa,   in   Ihe  couiilv   wbereln  the  property   ia  eltii- 


'  i::ms,  (Am'd,     1804,     liiiM),     li>i)n.)    NoHee     of     ■■lei     han 

The  person   entitle   lo  vt^ 
mifp.  In  the  following  man 

iMnl.  by  a  sale  ol  tbe  morl 

>  time  and  place  Bpeeifled  in  mr  ihnici^: 

1.  A  copy  of  the  notice  niiisi  lif  imblished,  at  least  once  in  each 
rtthe  twelve  weelis,  immwiiflti  Iv  iinteding  the  (lay  of  sale.  In  a 
■nripaper  pntilinbed  in  the  wkiiKv  -r  in  a  rannidpnl  corporation 
>»tt  of  wTiich  is  within  thi'  ci.ijiiiy  in  which  the  property  to  be 
fold,  'ira  port  thereof,  is  sitiiatnl. 

.'   fAn'd,  itMM.I     A  c'ljij-  'pf  ili,    notice  nmst  be  fastened  up. 
>ist  pighty-fonr  day"  \-f{<it--  Hi-  ibiy  of      '      ' 


iiuildirp.  where  the  county 
iroperty   to  be   Bold  is  situ- 


r 
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whether  he  is  a  sole  garty  to  the  controyersy,  or  one  of  two  ti^ 
more  parties  on  the  same  side. 

aR.S.  641,  part  of  123. 

f  20884.  liiabllttr  of  partjr  wko  reiroUem. 

Where  a  party  expressly  rerokes  a  submission,  made  either 
prescribed  in  this  title  or  otherwise,  any  other  party  to  the  u 
mission  may  maintain  an  action  against  him,  and  also  a^ii 
his  sureties,  if  any,  upon  the  submission,  or  any  instrument 
lateral  thereto,  in  which  action  the  plaintiff  may  recover  all 
costs  and  other  expenses,  and  all  the  damages,  which  he  has 
curred  in  preparing  for  the  arbitration,  and  in  conducting 
proceedings  to  the  time  of  the  revocation,   fiither  of  the  ai 
trators  may  recover,  in  an  action  against  the  revoking  party, 
reasonable  fees  and  expenses. 

I4.,pitftof  ifVaiKiai. 

f  StUIS.  Llmit«.tlo«  of  recovery  mmml^mt  him. 

A  sum,  penalty,  forfeiture,  or  damages,  shall  not  be  recoT< 
for  a  revocation  of  a  submission  to  arbitration,  made  either 
prescribed  in  this  title  or  otherwise^  except  as  prescribed  in 
last  section;  notwithstanding  any  stipulated  damages,  penalty, 
forfeiture,  expressed  in  the  submission,  or  in  any  Instrument 
lateral  thereto. 

Id.,  f  95. 
§  28MI.  Applle«tlon  of  thla  title. 

This  title  does  not  affect  any  right  of  action  in  affirmance, 
affirmance,  or  for  the  modification  of  a  submission,  made  ei 
as  proscribed  in  thia  title  or  otherwise,  or  upon  an  instrument 
lateral  thereto,  or  upon  an  award  made  or  purporting  to  be  mi 
in  pursuance  tliereof.  And,  except  as  otherwise  expressly 
scribed  therein,  this  title  does  not  affect  a  submission,  made  of 
wise  than  as  prescribed  therein,  or  any  proceedings  taken 
suaut  to  such  a  submission,  or  any  instrument  collateral  thex 

PMrtot  IX^aoi'd. 

«4S 
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I,  TITLE  IX. 

Proceeding*  to  foreclose  a  mortgage  by  advertisement. 


COKI  lUowed. 

Ola  pttlUoB. 


Llmluaao  el  un  four  lActloiK. 

ADpUntlDQ  Dt  Uil«  IIUb  to  BurlEiaei  to  tht  SIKe. 

IVkeB  uovlasse  mar  be  foreeIOB«d. 

9rt£age  upon  rual  proi>ertr,  situuted  within  (hp  Slate,  con- 
taiDK  therein  u  power  to  the  mortcaBi^e,  or  aoj-  mlier  person,  to 
"■  'he  mortgaged  property,  npon  tiefuult  beinn  lu^idf  iu  a  con- 

I   of  the  mortage,  may   be  (orecloeed.   in  the  manner  pre- 

rfbed  id  this  title,  wuere  the  follnwing  requiaiteti  concur: 
.  Default  baa  been  made  in  a  condition  of  the  morlgage, 
-ereby  the  power  to  sell  has  become  operative. 
St.  An  action  has  not  been  brought  to  recover  the  debt  Beeored 
r  the  mortgage,  or  any  part  thereof;  or.  If  eudi  nu  action  has 
fen  brought,  it  has  been  discontinued,  or  final  jiidEuient  has 
a  rendered  therein  againxt  the  plaintifT,  or  nn  eii'cutinn,  l»aiied 
.  n  a  jndgment  rendered  therein  in  favor  of  tte  plaintiff  has  l)een 
ttumed  ivholly  or  partly  uuaatisGed. 

.3.  The  mortgage  haa  been  recorded  in  the  proper  book  fDr  re- 
nrding  mortgages,  in  tbe  county  wherein  the  proiXTty   ie  eft'i- 
lled. 
r  I  B.  8.  IMS.  II  1  IBd  Z  (3   Rdm.   M*}. 

I  3SS8.  [Am'd,  1B04,  lOOO,  190(1.]  Native  o(  anl 
■Jven. 

The  person  entitled  to  esecate  the  power  of  sale,  ic 
notice.  In  the  (oUon'inE  manner,  that  the  mortgaRc  will 
closed,  by  a  sate  of  the  moriROKed  property,  or  n  I'iiri  1h 
>  time  and  place  spet^fied  in  the  notice: 

1.  A  copy  of  the  notice  must  be  published,  at  !'  i  -i  ■'Ui- 
of  the  twelve  weeks,  immediately  preceding  the  i  '  .i  i- 
ntwipaper  published  in  the  counly  or  in  n  rantii'  i'  I  '■■< 
a  part  of  n-hirh  ia  within  the  county  in  which  il.  iirKpi 
sold,  nr  a  part  thereof,  is  situated. 

L.  UM.  tb.  130. 

2.  (A»'d,  1904.1     A  copy  of  the  notice  mnat  he  f.isl 
at  least  eighty-four  days  before  the  tiny  if  Kale,  in  n  coi. 
place,  at  or  near  the  entrance  of  the  bnildinic,  where  tii( 
tonrt  of  each   cosDty, 
ated,  it  directed  t 


! 
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buildings  in  the  same  county,  then  in  a  like  place,  at  or  near  t^ 
entrance  of  the  building  nearest  to  the  property;  or,  in  the  cif^ 
and  county  of  New  lorK,  in  a  like  piace^  at  or  near  the  entrarn 
of  the  building  where  the  trial  and  special  terms  of  the  suprer 
court  of  the  first  judicial  district  are  directed  by  law  to  be  heJ 
L.  1904,  cb.  4».    In  effect  Sept.  1,  1904. 

3.  A  copy  of  the  notice  must  be  delivered,  at  least  eic^bty-four 
days  before  the  day  of  sale,  to  the  clerk  of  each  county,  wberein 
the  mortgaged  property,  or  any  part  thereof,  is  situated. 

4.  [Am'd,  looo,  itfoa.]  A  copy  of  the  notice  must  be  aerred,  as 
prescribed  in  the  next  section,  upon  the  mortgagor,  or,  if  he  m 
dead,  upon  his  executor  or  administrator,  if  an  executor  or  ad- 
ministrator has  been  appointed,  and  also  upon  his  heirs,  providing 
he  died  the  owner  of  the  mortgaged  premises.  A  copy  of  the  no-^ 
tice  may  also  be  served,  in  a  like  manner,  upon  a  subsequent 
grantee  or  mortgagee  of  the  property,  whose  conveyance  was 
recorded,  in  the  proper  office  for  recording  it  in  the  county,  al 
the  time  of  the  first  publication  of  the  notice  of  sale;  upon  the 
wife  or  widow  of  the  mortgagor,  and  the  wife  or  widow  of  each 
subsequent  grantee  whose  conveyance  was  so  recorded,  then  hav- 
ing an  inchoate  or  vested  right  of  dow^er,  or  an  estate  in  dower, 
subordinate  to  the  lien  of  the  mortgagee;  or  in  the  event  of  tbti 
death  of  the  subsequent  grantee  who  was  at  the  time  of  his 
death  the  owner  of  the  mortgaged  premises,  then  upon  bis  beirsj 
or  upon  any  person,  then  having  a  lien  upon  the  property,  snbs' 
quent  to  the  mortgage  by  virtue  of  a  judgment  or  decree  dal 
docketed  in  the  county  clerk's  ofiice  and  constituting  a  specific 
general  lien  upon  the  property.  The  notice,  specified  in  this 
tion,  must  be  subscribed  by  the  person  entitled  to  execute 
power  of  sale,  unless  his  name  distinctly  appears  in  the  body 
the  notice,  in  which  case  it  may  be  subscribed  by  his  attorney 
agent. 

2  R.  S.  54K,  §  3.  am'd;  L.  1842.  ch.  277.  §  &:  I^  1844,  cb.  84«.  |  1, 
L.  1857.  ch.  308.  $  1  (4  Edm.  534.  G67):  L.  1900,  ch.  7M;  I*.  1905,  ch. 
In  effect  Sept.  1,  1905. 

i  2380.   [Ain*d,  1887.]    Id.|  how  served. 

Service  of  notice  of  the  sale,  as  prescribed  in  subdivision  fou; 
of  the  Inst  section,  must  be  made  us  follows: 

1.  Upon  the  mortgagor,  his  wife,  widow,  executor,  or  admt. . 
istrator,  or  a  subsequent  grantee  of  the  property,  whose  convey^ 
nnce  is  r.pon  record,  or  his  wife  or  widow;  by  delivering  a  copy  ofi 
the  notice,  as  prescribed  in  article  first  of  title  first  of  cbapter! 
fifth  of  this  act,  for  delivery  of  a  copy  of  a  summons,  in  order  tsfl 
make  personal  service  thereof  upon  the  person  to  be  served;  or 
by  leaving  such  a  copy,  addressed  to  the  person  to  be  served,  at 
his  dwelling-house,  with  a  person  of  suitable  age  and  discretion 
at  least  fourteen  days  before  the  day  of  sale.     If  said  mort^acor 
is  a  foreign  corporation,  or  being  a  natural  person,  be,  or  his 
wife,  widow,  executor  or  administrator,  or  a  subsequent  grantee 
of  the  property  whose  conveyance  is  upon  record,  or  his  wife  or 
widow,   is  not   a  resident  of  or  within  the   State,   then  serrire 
thereof  may  be  made  upon  them  in  like  manner  without  the  State, 
at  least  twenty-eight  days  prior  to  the  day  of  sale. 

2.  I^pon  any  other  person,  either  in  the  same  method,  or  by 
depositing  a  copy  of  the  notice  in  the  post-office,  properly  inclosed 
in  a  postpaid  wrapper,  directed  to  the  person  to  be  served,  at  his 
place  of  residence,  at  least  twenty-eight  days  before  the  day  of 
sale. 

Id.,  I  3.  am'd;  L.  1887,  ch.  «85. 
I  231>0.  Duty  of  county  clerk. 

A  county  clerk,  to  whom  a  copy  of  a  notice  of  sale  Is  deliT- 
ered,  as  prescribed  in  subdivision  third  of  the  last  section  but 


BY  ADVERTISEMENT,  ^gauOI-O-j 

It  ftirthwifb  alSx  It  in  n  book,  kept  in  bis  oBx  for  that 
uotn*;  mut  muke  antl  Bubscribe  h  aiiuuit,  at  tlie  bottom  ol  (he 
TT,  of  tbe  time  when  he  received  awl  attixed  it;  uid  mut  Indei 
'  ""titTe  to  the  name  of  tht  mortgagor. 

-    us,  t  3  U>  iwrt.  sa  om'a  l>v  i..  19^:.  cb.  sun,  I  1. 
1.  COBtvala  «f  notice  of  sale. 
[iuLii-e  <.(  Bale  niunt  sptdty; 
>.  lue  oomus  ol  tbe  uionguifur,  of  tlie  innrtgagi^t;  and  of  cncb 
lijoee  ol  lUe  morigugi-.  ,    ^       , 

I,  The  date  of  the  mortBBgf,  ftu'l  the  lime  when,  nod  lai'  place 
kre,  it  in  twurdcd. 

I  Tte  saxa  claimed  lo  be  due  ujioo  ihc  morlgage,  at  the  lime 

'■'■  hrsi  pubUcatJon  of  lie  notiitii  iiud,  if  any  sum  Becored  by 

■  n  -uge  IB  not  then  due,  the  araouul  lo  become  due  iLere- 


TS° 


>•*,   SiUc|   hoi*   poalvoned. 

>nle  may  be  iioBtponed,  from  time  to  time.  In  that  cnee,  a 
ijf  the  postponement  must  be  published,  a«  noun  as  pme- 
;-  ibi-reafier,  in  the  newnpiiiier  in  which  the  oriKiniil  notice 
►ubliKh;-d:  and  the  publJcatioii  of  the  original  notice,  and  of 
B(iii(  -  of  poEtponement,  must  be  contioiied,  nt  lenst  once  in 
Week,  nntil  the  time  to  which  the  sale  is  finally  postponed. 


Id-i  taoir  eondncted. 

-»  »..e  muBt  be  at  public  anctinn,  in  the  day-time,  on  a  day 

w  than   Sunday  or  a  public  holidny.  in  the  county  in  which 

Bmrtaagod    property,  or  a   part   thereof,  IB   situated ;   except 

,  whw^  th     morteage  is  to  the  iicople  of  the  Stale,  the  anle 

'^be  made  at  the  Cnaitol.    If  the  property  consists  of  two  or 

di«tiuct  farms,  tracts,  or  lots,  they  must  be  sold  separately; 

u  niBoy  only  of  the  distinct  farms,  tmots,  or  l-^ts,  shall  be 

3t  It  is  neeesaary  to  soil,  in  order  to  satisfy  tbe  amount  due 

'  time  of  the  iiale.  and  the  costs  nnd  cJiienseB  allowed  by 

I :  ir   where   two  or  more  bnildiogs  are  aitnated   upon   the 

.    lot,   and   nccesa  to  one  Is  obtained  through  tbe  other, 

-t  be  sold  together. 


L  It, 


usee,  or  his  nHsignt?c,  or  the  legal  repreaentallve  of 
fairly  and  in  good  faith,  purchaae  the  mortgaged 
any   part  tliereof,  at   Ibc  sale. 

b.  Effect  or  ■■!«■ 
^  made   nnd   condacled   aa  prescribed  In  thia  title,   to  o 
Mttser  in  good  faith,  is  equival.Mit  to  a  sale,  pursnnnt  to  jndg- 
P  in  an  action  to  fnrccloBP  tho  n.-irtgnge,  fn  fur  only  ns  to  be 

^ -     ■•   -•-'—   — '7  of  redemption,  npon,  or 

of  each   of    the    following 
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I 

]L  The  mortgagor,  his  heir,  deyisee,  execator  or  administiatQc. 

^  2.  £iach  person  claiming  under  any  of  them,  by  Tirtne  of  t 
title  or  of  a  lien  by  judgment  or  decree,  subsequent  to  the  mort- 
gage, upon  whom  the  notice  of  sale  was  served,  as  prescribed  ii' 
this  title. 

3.  Each  person  so  claiming,  whose  assignment,  mortgage,  or 
other  conveyance  was  not  duly  recorded  in  the  proper  book  ftf 
recording  the  same  in  the  county,  or  whose  judgment  or  decree 
was  not  duly  docketed  in  the  countv  clerk's  office,  at  the  timi 
of  the  deliyery  of  a  copy  of  the  notice  of  said  sale  to  the  derii 
of  the  county;  and  the  executor,  administrator,  or  assignee  a 
such  a  person.  ] 

4.  Every  other  person,  claiming  under  a  statutory  Uen  or 
cumbrance,  created  subsequent  to  the  mortgage,  attacking  to 
title  or  interest  of  any  person,  designated  in  either  of  the  foi 
going  subdivisions  of  this  section. 

5.  The  wife  or  widow  of  the  mortragor,  or  of  a  subfleq 
grantee,  upon  whom  notice  of  the  sale  was  served  r.j  prescri' 
m  this  title,  where  the  lien  of  the  mortgage  was  superior  to 
contingent  or  vested  right  of  dower,  or  her  estate  in  dower. 

2  R.  S.  646,  i  8,  am'd;  L.  1842,  cb.  277,  and  L.  1844.  ch.  846.  |  4  (4  Bd^ 
636,  668).  ! 

I  2880*  AAdATit  of  sAle,  and  of  poatli&c  servinff,  eUM 
notices.  I 

An  affida^^it  of  the  sale,  stating  the  time  when,  and  the  plad 
where,  the  sale  was  made;  the  sum  bid  for  each  distinct  ptre4 
separately  sold;  and  the  name  of  the  purchaser  of  each  (ustiiMI 
parcel,  may  be  made  by  the  person,  who  officiated  as  auctloDf^ 
upon  the  sale.  An  affidavit  of  the  publication  of  the  notice 
sale,  and  of  the  notice  or  notices  of  posUionement,  if  any,  i 
be  made  by  the  publisher  or  printer  of  the  newsi^per  in  wl 
they  were  published,  or  by  his  foreman  or  principal  derk. 
affidavit  of  the  affixing  of  a  copy  of  the  notice,  at  or  near 
entrance  of  the  proper  court-house,  may  be  made  by  the  pei 
who  so  affixed  it,  or  by  any  person  who  saw  it  so  affixed,  at  k 
eighty-four  days  before  the  day  of  sale.  An  affidavit  of 
affixing  of  a  copy  of  the  notice  in  the  book,  kept  by  the  coi 
clerk,  may  be  made  by  the  county  clerk,  or  by  any  person  wl 
saw  it  so  affixed,  at  least  eighty-four  aays  before  the  day 
sale.  An  affidavit  of  the  service  of  a  copy  of  the  notice  QI 
the  mortgagor,  or  upon  any  other  person,  upon  whom  the  not 
must  or  may  be  served,  may  be  made  by  too  person  who  ml 
the  service.  Where  two  oi  more  distinct  parcels  are  sold  to 
ferent  purchasers,  separate  affidavits  may  be  made  with  re«L 
to  each  parcel,  or  one  set  of  affidavits  may  be  made  for  all  tse 
parcels. 
Id.,  I  0,  and  am'd  L.  1844.  cb.  846;  L.  1867,  cb.  806,  consolidated  and  taT^ 

8  2307.  [Am*d,  1882.]  \%'laen  one  afltda^lt  auAecii  prlmte^l 
notice  to  be  annexed. 

The  matters  required  to  be  contained  in  any  or  all  of  the  afl*. 
davits,  specified  in  the  last  section,  may  be  contained  in  oo* 
affidavit,  where  the  same  person  deposes  with  respect  to  theo.^ 
A  orinted  copy  of  the  notice  of  sale  must  be  annexed  to  e««i 
affidavit;  and  a  printed  copy  of  each  notice  or  postponement  mnj 
be  annexed  to  the  affidavit  of  publication,  and  to  the  affidavit  «: 
sale.    But  one  copy  of  the  notice  suffices  for  two  or  more  mH 
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Tit8  where  they  all  refer  to  it  and  are  annexed  to  each  othet 

filed  and  recorded  together. 
B.  &  546,  part  of  i  9.  am*d. 
f  2308.  [Am'd,  19O40  Affidavltii  may  be  llled  and  recorded. 

The  affidayits  specified  in  the  last  two  sections,  may  be  filed 
I  the  office  for  recording  deeds  and  mortgages,  in  the  county 
Aere  the  sale  took  place.  They  must  be  recorded  at  length  by 
m  officer  with  whom  they  are  filed,  in  the  proper  book  for  re- 
JMding  deeds.  The  original  affidavits,  so  filed,  the  record  thereof, 
M  a  certified  copy  of  the  record,  are  presumptive 'evidence  of 
lie  matters  of  fact  therein  stated,  with  respect  to  any  property 
©Id.  which  is  situated  in  that  county.     Where  the  property  sold 

L situated  in  two  or  more  counties,  a  copy  of  the  affidavits,  certi- 
li  by  the  officer  with  whom  the  originals  are  filed,  may  be  filed 
pd  recorded  in  each  orther  county,  wherein  any  of  the  property 
I  situated.  Thereupon  the  copy  and  the  record  thereof  have 
pe  like  eflPect,  with  respect  to  the  property  in  that  county,  as 
t  the  originals  were  duly  filed  and  recorded  therein. 
^Id.,  I  11,  am'd,  and  part  of  {  12;  L.  1004,  eb.  679.     Id  effect  Sept.  1,  1904. 

I  2300.  Note  upon  record  of  mortflraflre. 

.A  clerk  or  a  register,  who  records  any  affidavits,  or  a  certified 
iifpj  thereof,  filed  with  him,  must  make  a  note,  upon  the  margin 
the  record  of  the  mortgage,  in  his  office,  referring  to  the  book 
page,  OP  the  copy  thereof,  where  the  affidavits  are  recorded. 

§  13. 

f  2400.  Deed  not  nccesiaary.    1%'laeii  affidavits  not  nece»- 
TTi  bat  pnrclaaiier  may  require  them. 

^The  purchaser  of  the  mortgaged  promises,  upon  a  sale  con- 
'  cted  as  prescribed  in  this  title,  obtains  title  thereto,  against 
persons  bound  by  the  sale,  without  the  execution  of  a  con- 
yance.  Except  where  he  is  the  person  authorized  to  execute 
e  power  of  sale,  such  a  purchaser  also  obtains  title,  in  like 
Itonoer,.  upon  payment  of  the  purchase-money,  and  compliance 
pith  the  other  terms  of  sale,  if  any,  without  the  filing  and  record- 
tig  of  the  affidavits,  as  prescribed  in  the  last  section  but  one. 
But  he  is  not  bound  to  pay  the  purchase-money,  until  the  affi- 
lavita,  specified  in  that  section,  with  respect  to  the  property 
■Drchased  by  him,  are  filed,  or  delivered  or  tendered  to  him  for 

fid.,  S  14.  am'd;  L.  1838,  ch.  286,  |  8.    See  $  2396.  ante. 

'':   I  2401.  Costa  allowed. 

The  following  costs,  in  addition  to  the  expenses  specified  in  the 
next  section,  are  allowed,  in  proceedings  taken  as  prescribed  in 
this  title: 

1.  For  drawing  a  notice  of  sale,  a  notice  of  the  postponement 
of  a  sale,  or  an  affidavit,  made  as  prescribed  in  this  title,  for 
each  folio,  twenty-five  cents;  for  making  each  necessary  copy 
fliereof,  for  each  folio  thirteen  cents. 

2.  For  serving  each  copy  of  the  notice  of  sale,  required  or  ex- 
pressly permitted  to  be  served  by  this  title,  and  for  affixing  each 
^opy  thereof,  required  to  be  affixed  upon  the  court-house,  as  pre- 
scribed in  this  title,  one  dollar. 
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3.  For  superintending  the  sale,  and  attending:  to  the  execution 
of  the  necessary  papers,  ten  dollars. 

2  R.  S.  G52,  8  4,  Bubd.  1  and  2  and  part  of  buM.  3  (2  Edm.  072),  and  U 
1844,  ch.  346,    |  3   (4  Edm.   668). 

12402.  Expeniiea  allowed. 

The  sums  actually  paid  for  the  following  seryices,  not  exceed^ 
ing  the  fees  allowed  by  law   for  those  services,  are  allowed 
proceedings,  taken  as  prescribed  in  this  title: 

1.  For  publishing  the  notice  of  sale,  and  the  notice  or  notices 
of  postponement,  if  any,  for  a  period  not  exceeding  twenty-four 
weeks. 

2.  For  the  services  specified  in  section  2390  of  this  act.  ^  ^ 

3.  For  recording  the  aflfidavits;  and  also,  where  the  properti 
sold  is  situated  in  two  or  more  counties,  for  making  ana  record- 
ing the  necessary  certified  copies  thereof. 

4.  For  necessary  postage  and  searches. 
Id.,   remainder  of  8  4. 

12408.  Taxation  thereof. 

The  costs  and  expenses  must  be  taxed,  upon  notice,  by  the 
clerk  of  the  county  where  the  sale  took  place,  upon  the  request 
and  at  the  expense  of  any  person,  interested  in  the  paymenl 
thereof.  Each  provision  of  this  act,  relating  to  the  taxation  ol 
costs  in  the  supreme  court,  and  the  review  thereof,  applies 
such  a  taxation. 

Id.,  8  3,  am'd. 

8  2404.  Surplus  money  to  be  paid  into  snpreme  court. 

An  attorney  or  other  person  who  receives  any  money,  arisini 
upon  a  sale,  made  as  prescribed  in  this  title,  must,   within  ti 
days  after  he  receives  it,  pay  into  the  supreme  court  the  surpl 
exceeding  the  sum  due  and  to  become  due  upon  the  mortga 
and  the  coats  and  expenses  of  the  foreclosure,  in  like  manner 
with  like  effect,  as  if  the  proceedings  to  foreclose  the  mort 
were  taken  in  an  action,  brought  in  the  supreme  court,  and 
able  in  the  county  where  the  sale  took  place. 

L.  18(18.  ch.  804.  §§  1.  2  and  4  (7  Edm.  853);  L.  1870,  cb.  706.  f  1  (7 
770).    See  §§  743,  746,  ante,   gee  alao  BnlA  64. 

8  2405.  Claimant  of  nurplua  money  to  file  petition. 

A  person,  who  had.  at  the  time  of  the  sale,  an  interest  in  or] 
lien  upon  the  property  sold,  or  a  part  thereof,  may,  at  any  tim*] 
before  an  order  is  made,  as  prescribed  in  the  next  section  but  one, 
file  in  the  office  of  the  clerk  of  the  county,  where  the  sale  took 
place,  a  petition  statinp  the  nature  and  extent  of  his  claim,  and 
praying  for  an  order,  directing  the  payment  to  him  of  the  8U^ 
plus  money,  or  a  part  thereof. 

Id.,  part  o#»8  3,  am'd. 

6  2406.  Application  for  iiurplma  money. 

A  person  filing  a  petition,  ns  prescribed  in  the  last  section,  may. 
after  the  expiration  of  twenty  days  from  the  day  of  sale,  apply 
to  the  supreme  court,  at  a  term  held  within  the  judicial  district 
embracing  the  county  whore  his  petition  is  filed,  for  an  order, 
pursuant  to  the  prayer  of  his  petition.  Notice  of  the  application 
must  be  served,  in  the  manner  prescribed  in  this  act  for  the 
service  of  a  paper  upon  an  attorney  in  an  action^  upon  each  per 
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lOD,  who  has  filed  a  like  petition,  at  least  eight  days  before  the 
ipplication;  and  also  upon  each  person,  upon  whom  a  notice  of 
tie  was  served,  as  shown  in  the  affidavit  of  sale,  or  upon  his 
xecutor  or  administrator.  But,  if  it  is  shown  to  the  court,  by 
ffidavit,  that  service  upon  any  person,  required  to  be  served, 
innot  be  so  made  with  due  diligence,  notice  may  be  given  to 
am  in  any  manner  which  the  court  directs. 

U  1868,   cb.  804,  part  of  |  3,  am'd. 

I2407.  Order   for  distribution. 

Upon  the  presentation  of  the  petition,  with  due  proof  of  notice 
ir  application,  the  court  must  make  an  order  referring  it  to  a 
litable  person  to  ascertain  and  report  the  amount  due  to  the 
^idoner,   and  to  each  other  person,   which  is  a  lien   upon  the 

lus  money;  and  the  priorities  of  the  several  liens  thereupon. 

n  the  coming  in  and  confirmation  of  the  referee's  report,  the 
rt  must  make  such  an  order,  for  the  distribution  of  the  sur- 

money,  as  justice  requires. 
hL,  remainder  of  {  3,  am'd. 

r 

2408.   Limitation  of  last  fonr  sections. 

e  last  four  sections  do  not  apply  to  surplus  money,  arising 
the  sale  of  real  property,  of  which  a  decedent  died  seized. 

re  letters  testamentary  or  letters  of  administration,  upon  the 
ent's  estate,  were,  within  four  years  before  the  sale,  issued 
a  surrogate's  court  within  the  State,  having  jurisdiction  to 

e  them. 

1867.  ch.  668  (7  Edm.  142);  L.  1870,  cb.  170  (7  Edm.  664),  and  L.  1S71. 
834  (0  Edm.  210).    See,  also,  8  2798,  post. 

[2409.   [Am'd,    1882.1    Application    of    this    title    to    mort- 
res  of  tbe  State. 

title   does   not  affect   any   provision   of   law,    inconsistent 
rewith,  especially  relating  to  the  foreclosure  of  mortgages  to 
people  of  the  State,  or  to  the  commissioners  for  loaning  cer- 
moneys  of  the  United  States, 
lection  15  of  part  3,  cb.  8,  tit.  16,  R.  S.,  am'd. 
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TITLE  X.* 

Proceedings  to  change  tlie  name  of  an  indlvldtULl  or 

corporation. 

Sec.  2410.  Petition  bj  Individual. 

2411.  Petition  by  corporation. 

2412.  CouteotB  of  petition. 

2413.  Notice  of  presentation  of  petitloo. 

2414.  Order. 

2415.  When  change  to  talce  effect. 

2416.  Substitution  of  new  name  In  pending  actloo  or  proceedlnf; 

2417.  Reports  by  clerks  to  state  ofDcera.  » 

2418.  [Repealed.]  T 

S  2410.  [Am'd,  1895.]    Petition  bjr  lAdlTidmiK 

A  petition  for  leave  to  assume  another  name  may  be  made 
a  resident  of  the  state  to  the  county  court  of  the  county  in  wl 
he  resides,  or,  if  he  resides  in  the  city  of  New  York,  either 
the  supreme  court,  or  to  the  city  court  of  New  York.  The 
tion  of  an  infant  shall  be  made  by  his  general  guardian,  or 
the  guardian  of  his  person,  or  by  his  next  friend. 

U  1895,  ch.  040. 

§2411.  [Am'd,  1901.1  '  Petition  hy  corporation. 

A  petition  to  assume  another  corporate  name  may  be  made 
a   domestic   corporation,   whether  incorporated   by    a   genera) 
special  law,  to  the  supreme  court  at  a  special  term  thereof,  hi 
in  the  judicial  district  in  which  its  principal  business  office  & 
be   situated,   or,   if  it   be   other  than  a   stock   corporation,   at 
special  term  held  in  the  judicial  district  in  which  its  certificat 
of  incorporation   is   filed  or   recorded,  or  in  which   its  princi 
property  is  situated,  or  in  which  its  principal  operations  are  OP 
theretofore  have  been  conducted.      If  it  be  a  banking,  insuraBC#| 
or  railroad  corporation,  the  petition  must  be  authorized  by  a  re«>- 
lution   of   the   directors   of  the   corporation>   and   approved   if   ■ 
banking  corporation,  by  the  superintendent  of  banks;  if  an  insoz^ 
ance  corporation  other  than  a  town  or  county  co-operative  insur- 
ance corporation,   by  the  superintendent  of  insurance,  and  if  a 
railroad  corporation,  by  the  board  of  railroad  commissioners.    The 
petition  to  chan^'e  the  name  of  any  other  corporation  must  har** 
annexed  thereto  a  certificate  of  the  secretary  of  state,  that  the 
name  which  such  corporation  proposed  to  assume  is  not  the  name 

*  Whole  title  o mended  1808. 
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any  other  domestic  corporation  or  a  name  which  he  deems  so 
irly  resembling  it,  as  to  be  calculated  to  deceive. 

1901.  ch.  874.    In  effect  April  17. 1001. 

241&  CoBtents  of  petition. 

le  petition  must  be  in  writing,  signed  by  the  petitioner  and 

rified  in  like  manner  as  a  pleading  in  a  court  of  record,  and 

it  specify  the  grounds  ot  the  application,  the  name,  age  and 

ndence  of  the  individual  whose  name  is  proposed  to  be  changed, 

the  name  which  he  proposes  to  assume,  and  if  the  petitioner 
a  corporation,  its  present  name,  and  the  name  it  proposes  to 

ime,  which  must  not  be  the  name  of  any  other  corporation, 
a  name  so  nearly  resembling  it  as  to  be  calculated  to  deceive; 

if  it  be  a  railroad  corporation,  a  corporation  having  banking 

^rs  or  the  power  to  make  loans  upon  pledges  or  deposits,  or 
make  insurances,  that  the  petition  has  been  duly  authorized  by 
Lresolntion  of  the  directors  of  the  corporation  and  approved  by 

proper  officer. 

2413.  [Ain'd,  1804,  1901,  10O4,  lOOO.]     Hottce  of  prenenta^ 
of  petition. 

the  petition  be  to  change  the  name  of  an  infant,  and  is  made 
the  infantas  next  friend,  notice  of  the  time  and  place  when 
where  the  petition  will  be  presented  must  be  served  upon  the 
r,  or  if  he  is  dead  or  cannot  be  found,  upon  the  mother,  or 
both  are  dead  or  cannot  be  found,  upon  the  general  guardian 
guardian  of  the  person  of  the  infant,  in  like  manner  as  a 
of  a  motion  upon  an  attorney  in  an  action,  unless  it  ap- 
rs  to  the  satisfaction  of  the  court  that  the  infant  has  no 
er  or  mother,  or  that  both  reside  without  the  state  or  can- 
be  fonnd.  and  that  he  has  no  guardian  residing  within  this 
te,  in  which  case  the  court  may  dispense  with  notice  or  require 
to  be  given  to  such  persons  and  in  such  manner  as  the 
rt  thinks  proper.  If  the  petition  be  made  by  a  corporation 
ted  elsewhere  than  in  the  city  and  county  of  New  York, 
of  the  presentation  thereof  shall  be  published  once  in  each 
k  for  three  successive  weeks  in  the  state  paper,  and  in  a  news- 
r  of  every  county  in  which  such  corporation  shall  have  a 
ess  office,  or  if  it  has  no  business  office,  of  the  county  in 
ch  its  principal  corporate  property  is  situated,  or  in  which 
b  operations  are  or  theretofore  have  been  principally  conducted, 
irhich  newspaper,  if  it  be  a  banking  corporation,  shall  be  deaig- 
^ted  by  the  superintendent  of  banks,  if  an  insurance  corpora- 
tion, other  than  a  town  or  county  cooperative  insurance  corpora- 
tion, by  the  superintendent  of  insurance,  or  if  a  railroad  cor- 
poration, by  the  railroad  commissioners.  In  the  city  and  county 
of  New  York  such  notice  shall  be  published  once  in  each  week 
for  three  successive  weeks  in  two  daily  newspapers  published  in 
nch  county.     If  the  petition  be  made  by  a  corporation,  a  copy 
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of  the  petition  and  notice  of  motion  shall  be  filed  with  the 
tary  of  state,  and  the  proposed  name  shall  thereupon  be  resei 
for  said  corporation  until  three  weeks  after  the  date  of  such 
tion,  and  until  three  weeks  after  the  date  of  any  adjournment 
such  motion  if  notice  of  such  adjournment  shall  be  filed  wttb 
secretary  of  state,  and  no  certificate  of  incorporation  of  a  pi 
posed  corporation,  having  the  same  name  as  the  name  pro| 
in  such  petition,  or  a  name  so  nearly  resembling  it  as  to  be 
culated  to  deceive,  shall  be  filed  in  any  office  for  the  purpose 
effecting  its   incorporation,    and   no   corporation  formed    withe 
the  state  of  New  York  having  the  same  name  or  a  name  so  ueti 
resembling  it  as  to  be  calculated  to  deceive  shall  be  given 
thority  to  do  business  in  this  state. 

h.    1804,    cb.    264;    L.    1901,    cb.    374;    L.    1904.    cb.    110;    U    1906.    cb. 
In  effect  Sept  1,  1906. 


f  2414.  [Am'd»  1895,  1801.]     Order. 

If  the  court  to  which  the  petition  is  presented  Is  satif 
thereby,  or  by  the  affidavit  and  certificate  presented  therevi( 
that  the  petition  is  true,  and  that  there  is  no  reasonable  obj< 
to  the  change  of  name  proposed,  and  if  the  petition  be  to 
the  name  of  an  infant,  that  the  interests  of  the  infant  will 
substantially  promoted  by  the  change,  and  if  the  petitioner  bej 
corporation,  that  the  petition  has  been  duly  authorized  and 
notice  of  the  presentation  of  the  petition,  if  required  by  law, 
been  made,  the  court  shall  make  an  order  authorizing  the 
tioner  to  assume  the  name  proposed  on  a  day  specified  thei 
not  less  than  tlurty  days  after  the  entry  of  the  order.  The  oi 
shall  be  directed  to  be  entered  and  the  papers  on  which  it 
granted  to  be  filed  within  ten  days  thereafter  in  the  clerk's  of 
of  the  county  in  which  the  petitioner  resides  if  he  be  an  h 
vidual,  or  in  the  office  of  the  clerk  of  the  city  court  of  New  Y( 
if  the  order  be  made  by  that  court,  or,  if  the  petitioner  be  a 
poration,  in  the  office  of  the  clerk  of  the  county  in  which  its 
tificate  of  incorporation,  if  any,  shall  be  filed,  or  if  there  be  d< 
filed,  in  which  its  principal  office  shall  be  located,  or  if  it  has 
business  office  in  the  county  in  which  its  principal  property 
situated,  or  in  which  its  operations  are  or  theretofore  hare 
principally  conducted,  or  in  the  office  of  the  clerk  of  the  countf] 
in  which  the  special  term  granting  the  order  is  held;  and,  if  th^i 
petitioner  be  a  corporation,  that  a  certified  copy  of  such  ordrt^ 
shall,  within  ten  days  after  the  entry  thereof,  be  filed  in  the i 
office  of  the  recretary  of  state;  and  also,  if  it  be  a  bankinir  cot* 
poration,  in  the  office  of  the  superintendent  of  banks,  or  if  it  b# 
an  insurance  corporation,  other  than  a  town  or  county  co-open* 
tlve  insurance  corporation,  in  the  oflfice  of  the  superintendent  o' 
insnrance,  or  if  it  be  a  railroad  corporation,  in  the  office  of  U» 
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board  of  railroad  commissioners.  Such  order  shall  also  direct  the 
^blication,  within  ten  days  after  the  entry  thereof  of  a  copy 
Hiereof  in  a  designated  newspaper,  in  the  couLty  in  which  the 
»rder  is  directed  to  be  entered,  at  least  once  if  the  petitioner  be 
in  individaal,  or  if  the  petitioner  be  a  corporation,  once  in  each 
reek  for  four  successive  weeks.  The  county  derk,  in  whose 
iffice  an  order  changing  the  name  of  a  corporation  is  entered, 
Ihall  record  the  same  at  length  in  the  book  kept  in  his  office  for 
recording  certificates  of  incorporation. 
'  L.  1895.  ch.  M6;  L.  1901,  ch.  874.   In  effect  April  17, 1901. 

! 

\  I  2418.  [  Am'dy  18M.]   "Wl&eii  clkiinflre  to  take  effect. 

\  If  the  order  shall  be  fully  complied  with,  and  within  forty  days 
ifter  the  making  of  the  order,  an  affidavit  of  the  publication 
^reof  shall  be  filed  and  recorded  in  the  office  in  which  the  order 
ji  entered,  and  in  each  office  in  which  certified  copies  thereof  arc 
aired  to  be  filed,  if  any,  the  petitioner  shall,  on  and  after  the 
specified  for  that  purpose  in  the  order,  be  known  by  the 
e  which  is  thereby  authorized  to  be  assumed,  and  by  no 
er  name.  No  proceedings  heretofore  had  under  sections  2414 
2415  of  the  code  of  civil  procedure  for  the  change  of  the 
me  of  a  corporation,  shall  be  ii^valid  by  reason  of  the  non-filing 
an  affidavit  of  the  publication  of  the  order  changing  such  name 
ithin  twenty  days  from  the  date  thereof. 

;U  1894,  ch.  264. 

I  2416.  Substitution  of  nefv  name  in  pendlngr  action  or 
»ce«4tln8r* 

An  action  or  special  proceeding,  civil  or  criminal,  commenced 
or  against  a  person  whose  name  is  so  changed  shall  not  abate,^ 
»r  shall  any  relief,  recovery  or  other  proceeding  therein  be  pre- 
^nted,  impeded  or  impaired  in  consequence  of  such  change  of 
ime.     The  plaintiff  in  the  action  or  the  party  instituting   the 
?cial  proceeding,  or  the  people,  as  the  case  requires,  may,  at 
ly  time,  obtain  an  order  amending  any  of  the  papers  or  pro- 
lings  therein,  by  the  substitution  of  the  new  name,  without 
ts  and  without  prejudice  to  the  action  or  proceeding. 


i  241T.  Reports  by  clerks  to  state  officers. 

The  clerk  of  each  county  and  of  each  court,  shall  annually,  in 
the  month  of  December,  report  to  the  secretary  of  state  all 
changes  of  names  of  individuals  or  of  corporations,  which  have 
l»een  made  in  pursuance  of  orders  filed  in  their  respective  offices 
dnring  the  past  year  and  since  the  last  previous  report,  and  also 

068a 


r 


§2418 


CHANGE  OF  NAMB. 


c  17. 1. 10 


report  in  like  manner  to  the  superintendent  of  banks  all  changes 
of  the  names  of  banking  cOTporations,  and  to  the  superintendent 
of  insurance  all  changes  of  names  of  corporations  authorized  toi 
make  insurances.  The  secretary  of  state  must  cause  to  be  pab-i 
lished,  in  the  next  volume  of  the  session  laws,  a  tabular  state- 
ment showing  the  original  name  of  each  person  and  corporation 
and  the  name  which  he  or  it  has  been  authorised  to  assume. 

L.  1893,  ch.  866. 

§  2418.  [Apparently  dropped;  covered  by  section  2417;  also  re- 
pealed, U  18d5»  ch.  &4a.J 


fc  17, 1. 11 


VOLUNTARY  DISSOLUTION. 


§§2419-^ 


TITLE  XI. 
Ptooeedings  for  the  voluntary  dissolution  of  a  corporation. 


kc 


2419.  Wben  a  majority  of  directors,  etc.,  may  petition  for  dlasolutlon. 

2420.  Id.;  when  they  are  equally  divided. 

2421.  CoDteDtfl  of  petition. 

2422.  AiDdarlt  to  be  annexed. 

2423.  Preaentatlon  of  petition,  etc.     Order. 

2424.  Onler  to  t»e  published. 

2425.  Id.;  to  be  served  on  creditors  and  stockholders. 

2426.  Hearing. 

2427.  Id.;  original  papers  may  be  nsed. 

2428.  Application  for  final  order. 

2429.  Final  order. 

2430.  Certain  sales,  etc.,  void. 

2431.  Certain  corporations  excepted  from  this  titte. 
2431a.  CommlRslons  of  receiver. 
2431b.  Final    accounting. 

1  2410.  rAin*d,  189S.1     Wlien  a  mnjortty  of  directom,  et«*., 
Y  petition  for  dlnsolntlon. 

If  a  majority  of  the  directors,  trustees,  or  other  ofllcers,  hav- 
the  management  of  the  concerns  of  a  corporation  created  by 
under  the  laws  of  the  state,  discover  that  the  stock,  effects, 
other  property  thereof  are  not  sufficient  to  pay  all  just  de- 
ds,  for  which  it  is  liable,  or  to  afford  a  reasonable  security 
those  who  may  deal  with  it;  or  if,  for  any  reason,  they  deem 
beneficial  to  the  interests  of  the  stockholders,  that  the  corpora- 
should   be  dissolved;   they   may   present   a   petition,   to   the 
ipreme  conrt.  prayinj?  for  a  final  order  dissolving  the  corpora- 
n,  as  prescribed  in  this  title. 

2  R.  S.  467,  I  58  (2  Edm.  488);  It.   1805.  ch.  946.  See  Stock  Corp.  Lr.,  §  57. 


'  I  2420.    [Am'dy   IStM,   1886.]      Id.)   when   tliey   are   eanally 
jiiTided. 

!  If  a  corporation*  created  under  a  geineral  statute  of  the  State 

Sr  the  formation  of  corporations,  or  under  any  special  act  or 
arter,  has  an  even  number  of  trustees  or  directors,  who  are 
'lually  divided  respecting  the  management  of  its  affairs,  or  if 
te  stock  of  such  corporation  is  equally  divided  into  not  more 
n  two  independent  ownerships  or  interests,  or  if  the  entire 
k  of  the  corporation  is,  at  that  time,  owned  by  the  trustees, 
AT  directors,  who  are  even  in  number  or  equally  divided,  repre- 
bnting  the  management  of  its  affairs,  or  if  the  stock  is  so 
"'  ided,  that  one-half  thereof  is  owned  or  controlled  by  persons 
Toring  the  course  of  part  of  the  trustees  or  directors,  and  one- 
If  thereof  is  owned  by  persons  favoring  the  course  of  the  other 
trustees  or  directors,  the  trustees  or  directors  or  the  stockholders 
or  one  or  more  of  them,  may  present  a  petition  as  prescribed  in 
the  last  section.  And  it  shall  be  the  duty  of  a  majority  of  the 
Erectors  or  trustees  of  every  corporation  created  by  or  under  the 
laws  of  this  State  to  present  a  petition  as  prescribed  in  the  last 
section  whenever  directed  so  to  do  by  a  majority  in  intere;?*  of 
its  stockholders.  But  this  section  docs  not  apply  to  a  savings 
bank,  a  trust  company,  a  safe  deposit  company,  or  a  corporation 
formed  to  rent  safes  in  burglar  nnd  fire-proof  vaults,  or  for  the 
construction  or  operation  of  a  railroad,  or  for  aiding  in  the  con- 
ttrnction  thereof,  or  for  carrying  on  the  business  of  banking  or 
hisurance,  or  intended  to  derive  a  profit  from  the  loan  or  use  of 
money. 

L.  Vmi,  eh.  304;  U  1806,  ch.  509.    In  effect  Sept.  1,  18&6w 
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I  2421.   Contents   of  petition* 

The  petition  must  show  that  the  case  is  one  of  thoee  npectt 
in  the  last  two  sections,  and  must  state  the  reasons*  wnich  i 
duce  the  petitioner  or  petitioners  to  desire  the  dissolution  of  l| 
corporation.  A  schedule  must  be  annexed  to  the  petition,  a 
taining  the  following  matters,  as  far  as  the  petitioner  or  ni 
tioners  know,  or  have  the  means  of  knowing  the  sam^: 

1.  A  full  and  true  account  of  all  the  creditors  of  t«.e  corpoi 
tion,  and  of  all  unsatisfied  engagements,  entered  into  hT»  M 
subsisting  against,  the  corporation. 

2.  A  stntoment  of  the  name  and  place  of  residence  of  em 
creditor,  and  of  each  person  with  whom  such  an  en^agemi 
was  made,  and  to  whom  it  is  to  be  performed,  if  known;  or, 
cither  is  not  known,  a  statement  of  that  fact. 

3.  A  statement  of  the  sum  owing  to  each  creditor,  or  oti 
person  specified  in  the  last  subdivision,  and  the  nature  of  tm 
debt,  demand,  or  other  engagement 

4.  A  statement  of  the  true  cause  and  consideration  of  the  1 
debtednesa  to  each  creditor.  J 

5.  A  full,  just,  and  true  inventory  of  all  the  property  of  Z 
coiporation,  and  of  all  the  books,  vouchers,  and  secnrities,  reii 
ing  thereto. 

6.  A  statement  of  each  incumbrance  upon  the  property  of  t 
corporation,  by  judgment,  moi-tgnge,  pledge,  or  otnerwise.  ' 

7.  A  full,  just  and  true  account  of  the  cipital  stock  of  the  c^ 
poration,  specifying  the  name  of  each  stockholder;  his  resiideiii 
if  it  is  known,  or  if  it  is  not  known,  stating  that  fact;  the  n«j 
ber  of  shnres  belonging  to  him;  the  amount  paid  in  npon  I 
shares;  and  the  amount  still  due  thereupon. 

R.  8.,  f  59. 

I  2422.  Allldavit  to  be  annexed. 

An  affidavit,  made  by  each  of  the  petitioners,  to  the  effect  tf 
the  matters  of  fact,  stated  in  the  petition  and  the  schednle*^ 
just  and  true,  so  far  as  the  affiant  knows  or  has  the  mecutnl 
knowing  the  same,  must  be  annexed  to  the  petition  and  8<^edi| 

Id.,  fi  eo.  \ 

S  2423.  [Am*d,  1805,  1900.]  Presentation  of  petition,  c^ 
Order.  ■ 

I 

The  papers  must  be  presented  at  a  special  term  of  the  suprci^ 
court,  lield  within  the  judicial  district,  embracing  the  coiml 
wherein  the  principal  office  of  the  corporation  is  located.  In 
case  specified  in  section  2420  of  this  act,  the  court  may,  in  its  d( 
crotiou,  entertain  or  dismiss  the  application.  Where  it  entertnlj 
the  application,  or  where  the  cause  is  one  of  those  specified  I 
section  2419  of  this  ac^t,  the  court  must  make  an  order,  reuuiri 
all  persons  interested  fn  the  corporation  to  show  cause  before 
or  before  a  referee  dcsignatc<l  in  the  order,  at  a  time  and  pi 
therein  specified,  not  less  than  six  weeks  after  the  gmnt 
of  the  order,  why  the  corporation  should  not  be  dissolved, 
order  must  be  entered,  and  the  papers  must  be  filed,  within 
days  after  the  order  is  made,  with  the  clerk  of  the  county  wL 
the  principal  office  of  the  corporation  is  located.  If  it  shall 
made^  to  appear  to  the  satisfuction  of  the  court  that  the  coi. 
tion  is  insolvent,  the  court  may  at  any  stage  of  the  procee^H 
before  the  final  order,  on  motion  of  the  petitioners  on  notice  to  dj 
attorney-general,  or  on  motion  of  the  attorney-general  on  noCli 
to  the  corporation,  appoint  a  temporary  recelrer  of  the  property  < 
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bi'  "irporalion.  wbiph  receiver  shall  have  all  the  powers  and  bo 

ulijtvt  10  all  the  dutk-B   thut   are  defined  aa  belonging  to  tem- 

imr  rewivers  appoiuled  iu  ]iu  action,  iu  section  one  thousand 

^hfauutred  and  eightf-ciK'n  u{  this  act.     The  court  may  also, 

^■iJMMtitin,  at  UD.v   »riii;i'  Jii  the  proccediug  after  aucU   ap- 

H*ent  Dpoa  like  motiuii   »iiii  notice,   confer   upon  such   tem- 

HfiveeiTer  the  potvcis  uiid  tiiithorlly,  and  subject  him  to  the 

lliaiid  Itabilitiee  of  u  pcniiauitnt  receiver,  or  as  much  thereof 

!  UuDks  proper,  exct'iit  tL^ii   Le  shall  not  make  any  final  dis- 

Dtion  amoDg  the  i.'rtJit<4'-'  and  stockholders,  before  final  order 

the  procepdinK^r  iirilt-ss  In'  K  >i[ieciallf  directed  so  to  do  b;  the 

It.    ir  such  reveivt-r  tic  ;i|>|>.>i]ii:ed,  the  court  may,  in  its  discre- 

on  lilt?  motion  and  ii'<li<'i'.  ivith  or  without  security,  at  aDjr 

'  of  the  pnicL'i^iuB  t"  fiirc  [tie  final  order,  grant  an  injunc- 

,  reslraining  the  cioilili.T-  -f  the  corporation,  from  bettinoillg 

.  ivlluii  H^ainxt  tho  said  <  i'  i><>ratioa  for  the  recovery  of  a  sum 

money,  or   fruiu   tiikliii.'   :i'i,'.    further  proceedings   in   buc4i   an 

no  theretofore   coniiiitinril.      Such   injuuctioo   shall  have  the 

*  effect  and  l>e  subject  in  the  same  provlsiona  of  law  a's  If 

creditor  npon  whom  It  iH  served  was  named  therein. 

l   I  01.   .m-d;   L.  IBTB;   L.   IWW,  ch.  9*6;  I^   190*.  ch.  2*3.    In  effect 

USt.  Itrdrr  to  be  iiabllHliea. 

L-upy  of  the  oriler  must  In'  |iublished,  as  prescribed  therein, 
_.iet  once  in  each  of  iId'  ilir'^e  weeks  imniedlately  preceding 
Hme  fixed  Iberein  for  sli<i\t  iiiu  cause,  in  the  newspaper  printed 
Uhany,  in  which  It'K'il  ii"ii<L'ca  are  required  to  be  published; 
"'w  in  one  or  more  ueunimjiers,  specified  iu  the  order,  pub- 
in  the  city  or  eounly  wli.-reln  the  order  U  entered. 

-■V  t^m'd,  lOOtf.]     Order  la  be  serTPd  oa  ercditora  and 

baldrm. 
roof  ol  the  order  tum^'  ;lNii  be  served  upon  each  ot  the  per- 
specified  in  the  si'bpilnli'  as  s  creditor  or  stockholder  of  the 


;ni 


iriou.  nr  aR  n  per,<i>ii   ii.  nliom  an  engagement  of  the  c 
, — n  is  to  be  perforTii.'i],  "IIlit  than  a  person  whose  residein. 
mw  to  lie  unknii«-n.  .n-  t-  ip  without  the  United  Sutes.    The 


lie  nindc.  ■■ilhi  r  jiiTsonnlly.  nt  least  ten  days  before 
daie  appointed  for  Ilie  Iumi mir:  or  by  depositing  a  copy  of  the 
T.  al  least  tn-eiilv  diivs  In  r<ire  the  time  so  appointed,  in  the 
-"       *     ■        "   "'  I  wrapper,  addressed  to  the  per- 

i(v.,  ns  stated  in  the  schedule. 


I  the  lime  and   place  snccified  in   the  order,   or  at  the  timo 
llace  t«  whicb  the  hciiriiig  Is  adjourned,  the  court,  or  the 

tist  hear  the  a!lcKa(i..iie  and  proofs  of  the  parties,  and 

the  facts.  If  n  rcfiTi'i'  was  not  designated  in  the  order 
uwe,  the  court  niii.v,  in  its  discretion,  appoint  a  referee 
ttter  the  order  is  nimnnbie.  The  decision  of  the  court, 
port  of  the  referc,'.  luiist  be  in  writing,  and  must  he 
..  Bled  with  ail  cniiri'tiii'nt  speed.  It  must  contain  n  atate- 
tbe  effet^a.  credit.s  iiini  other  property,  and  of  the  debta 
engagemcntR.  of  the  corporation,  aod  of  all  other  mat- 
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I  2421.   Contents   of  petition* 

The  petition  must  show  that  the  case  is  one  of  those 
in  the  last  two  sections,  and  must  state  the  reaaona,  wnich 
duce  the  petitioner  or  petitioners  to  desire  the  dissoliition  of 
corporation.    A  schedule  must  be  annexed  to  the  petition,  ^oal 
taining  the  following  matters,   as  far  as  the  petitioner  or  netij 
tioners  Icnow,  or  have  the  means  of  knowing  the  Bam<^: 

1.  A  full  and  true  account  of  all  the  creditors  of  t^e  corpoi 
tion,  and  of  all  unsatisfied  engagements,  entered  into  by,  ai 
subsisting  against,  the  corporation. 

2.  A  stntoment  of  the  name  and  place  of  residence  of  ea( 
creditor,   and  of  each  person  with  whom  such   an  en^agemi 
was  made,  and  to  whom  it  is  to  be  performed,  if  known j  or. 
either  is  not  known,  a  statement  of  that  fact. 

3.  A  statement  of  the  sum  owing  to  each  creditor,  or  othc 
person  specified  in  the  last  snbdiyision,  and  the  natnre  of  ea< 
debt,  demand,  or  other  engagement. 

4.  A  statement  of  the  true  cause  and  consideration  of  the 
debtednesa  to  each  creiiitor. 

5.  A  fall,  just,  and  true  inyentory  of  all  the  property  of 
coiTioration,  and  of  all  the  books,  Touchers,  and  securities,  relat 
ing  thereto. 

o.  A  statement  of  each  incumbrance  upon  the  property  of 
corporation,  by  judgment,  moi-tgnge,  pledge,  or  otncrwise. 

7.  A  full,  just  and  true  noc-ount  of  the  capital  stock  of  the 
porntion,  specifying  the  name  of  each  stockholder;  his  resident 
if  it  is  known,  or  if  it  is  not  known,  stating  that  fact;  the  n\ 
ber  of  shares  belonging  to  him;  the  amount  paid  In   upon 
shares;  and  the  amount  still  due  thereupon. 

R.  8.,  f  69. 

I  2422.  Allldavit  to  be  annexed. 

An  affidavit,  ma!de  by  each  of  the  petitioners,  to  the  effect  thi 
the  matters  of  fact,  stated  in  the  petition  and  the  schedule,  ai 
just  and  true,  so  far  as  the  affiant  knows  or  has  the  means 
knowing  the  same,  must  be  annexed  to  the  petition  and  schednh 

Id.,  s  60. 

S  2423.  [Am'd,  1805,  1006.]     Preventation  of  petition,  et< 
Order. 

The  papers  must  be  presented  at  a  special  term  of  the  supr< 
court,    held    within   the   judicial    district,    embracing   the   county] 
wherein  the  principal  office  of  the  corporation  is  located.     In  «T 
case  specified  in  section  2420  of  this  act,  the  court  may,  in  its  dis*i 
cretion,  entertain  or  dismiss  the  application.     Where  it  entertains 
the  application,  or  where  the  cause  is  one  of  those  specified  in 
section  2419  of  this  acj:,  the  court  must  make  an  order,  roquirinK 
all  persons  interested  in  the  corporation  to  show  cause  before  it, 
or  before  a  referee  deslgnate<l  in  the  order,  at  a  time  and  place  j 
therein   specified,    not   less   than   six   weeks   after   the  granting 
of  the  order,  why  the  corporation  should  not  be  dissolved.    The 
order  must  be  entered,  and  the  papers  must  be  filed,  within  tea 
days  after  the  order  is  made,  with  the  clerk  of  the  county  where 
the  principal  office  of  the  corporation  is  located.    If  it  shall  be 
made  to  appear  to  the  satisfaction  of  the  court  that  the  corpora- 
tion is  insolvent,  the  court  may  at  any  stage  of  the  proceeding 
before  the  final  order,  on  motion  of  the  petitioners  on  notice  to  the 
attorney-general,  or  on  motion  of  the  attorney-general  on  notice 
to  the  corporation,  appoint  a  temporary  receirer  of  the  property  ol 
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te  corporation,  whidi  receiver  shall  have  all  the  powers  and  be 
ibject  to  all  the  duties  that  are  defined  as  belonging  to  tem- 
^rary  receivers  api)ointed  in  an  action,  in  section  one  thousand 
Ten  hundred  and  eighty-eight  of  this  act    The  court  may  also, 

its  discretion,  at  any  stage  in  the  proceeding  after  such  ap- 
dntment  upon  like  motion  and  notice,  confer  upon  such  tern- 
►rary  receiver  the  powers  and  authority,  and  subject  him  to  the 
ities  and  liabilities  of  a  permanent  receiver,  or  as  much  thereof 
^  it  thinks  proper,  except  that  he  shall  not  make  any  final  dis- 
ibution  among  the  creditors  and  stockholders,  before  final  order 

the  proceedings,  unless  he  is  specially  directed  so  to  do  by  the 
nut.  If  such  receiver  be  appointed,  the  court  may,  in  its  discre- 
^  on  like  motion  and  notice,  with  or  without  security,  at  any 
■ge  of  the  proceeding  before  the  final  order,  grant  an  injuuc- 
^  restraining  the  creditors  of  the  corporation,  from  beginning 
ij  action  against  the  said  corporation  for  the  recovery  of  a  sum 
f  money,  or  from  taking  any  further  proceedings  in  such  an 
ttion  theretofore  commenced.  Such  injunction  shall  have  the 
Ime  effect  and  be  subject  to  the  same  provisions  of  law  a's  if 
creditor  upon  whom  it  is  served  was  named  therein. 

S.    fi  61,  am'd;   U   1S76:  L.   1S95,  ch.   946;   L.   1906,  cb.  293.    In  effect 
1.    1906. 

2424.  Order  to  be  pnbllalied. 

copy  of  the  order  must  be  published,  as  prescribed  therein, 

8t  once  in  each  of  the  three  weeks  immediately  preceding 

time  fixed  therein  for  showing  cause,  in  the  newspaper  printed 

Albany,  in  which  legal  notices  arc  required  to  be  published; 

"  also  in  one  or  more  newspapers,  specified  in  the  order,  pub- 

ed  in  the  city  or  county  wherein  the  order  is  entered. 

2420.  [Ain*d,  1900.1     Order  to  be  nerved  on  creditorM  and 
kholders. 

copy  of  the  order  must  also  be  served  upon  each  of  the  per^ 
specified  in  the  schedule  as  a  creditor  or  stockholder  of  the 

jration,  or  as  a  person  to  whom  an  engagement  of  the  cor- 
ition  is  to  be  performed,  other  than  a  person  whose  residence 

ited  to  be  unknown,  or  to  be  without  the  United  States.    The 

must  be  made,  either  personally,  at  least  ten  days  before 

time  appointed  for  the  hearing;  or  by  depositing  a  copy  of  the 

ST.  at  least  twenty  days  before  the  time  so  appointed,  in  the 

t-<ifflee,  inclosed  in  a  postpaid  wrapper,  addressed  to  the  per- 

to  be  served,  at  his  residence,  as  stated  in  the  schedule. 

1906.  cb.  293.    In  effect  Sept.   1,  1906. 


sit  the  time  and  place  specified  in  the  order,  or  at  the  time 
Id  place  to  which  the  hearing  is  adjourned,  the  court,  or  the 
peree,  must  hear  the  allegations  and  proofs  of  the  parties,  and 
Itermine  the  facts.  If  a  referee  was  not  designated  in  the  order 
Mhow  cause,  the  court  may,  in  its  discretion,  appoint  a  referee 
pen  or  after  the  order  is  returnable.  The  decision  of  the  court, 
t  the  report  of  the  referee,  must  be  in  writing,  and  must  be 
Itde  and  filed  with  ail  convenient  speed.  It  must  contain  a  state- 
let of  the  effects,  credits  and  other  property,  and  of  the  debta 
■d  other  engagements,  of  the  corporation,  and  of  all  other  mat- 
in. pertaiQiDg  to  its  affairs. 
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S  2427.  CAm*d,  1894.]    Id.|  orlfrlnal  papers  ma.r  he 

The  court  or  the  referee  is  entitled  to  use,  upon  the  h< 
the  original   petition,   and   the  schedules   annexed  thereto; 
the  clerk  must  transmit  them  accordingly,  upon  the  written  ord( 
of  the  judge,  or  of  the  referee.    In  that  case,  they  must  be 
turned  with  the  decision  or  report.    The  court  may,  at  any  sf 
of  the  proceedings  before  final  order,  on  the  application  of 
petitioners,  or  a  majority  of  them,  ar  on  the  application  of 
temporary  receiver,  grant  an  order  amending  the  schedules 
nexed  to  the  original  petition,  by  the  insertion  of  additional  itei 
or  by  making  the  statements  or  inventory  fuller  and  in  great! 
detail  than  as  originally  filed,  with  the  like  effect  as  though  sr' 
petition  and  schedules  had  been  originally  presented  and  filed 
amended. 

L.  1894,  ch.  258. 

S  2428.  Applleatlon  for  final  order. 

Where  the  hearing  is  before  a  referee,  a  motion  for  a 

order  must  be  made  to  the  court,  upon  notice  to  each  person 

has  made  himself  a  party  to  the  proceedings,  by  filing  with 

clerk,  before  the  close  of  the  hearing,  a  notice  of  his  appcaranf 

in  person  or  by  attorney,  specifying  a  post-oflSce  within  the  Stal 

where  such  a  notice  may  be  served.    The  notice  may  be  served 

prescribed  in  this  act,  for  the  service  of  a  paper  upon  an  al 

ney  in  an  action.    Where  the  hearing  was  before  the  court,  a 

tion  for  a  final  order  may  be  made  immediately,  or  at  auch  a 

and  upon  such  a  notice,  as  the  court  prescribes. 

A.U  motloDB  and  orders  most  be  serred  on  attonkegr-general,  see  L.  1888,  ch.  STS;  i 
o  n  BuretlM  of  receiver,  aee  1 715  of  Code. 

i  2420.    [Am'd,  1896,  1899.]    Final  order. 

Upon  an  application  for  a  final  order,  if  it  appear  to  the  conrf 
in  a  case  specified  in  section  twenty-four  hundred  and  ni 
of  this  act,  that  the  corporation  is  insolvent,  or,  in  a  case  « 
fied  either  in  that  section,  or  in  section  twenty-four  hundred 
twenty  of  this  act,   that,  for  any  reason  a  dissolution  of 
corporation  will  be  beneficial  to  the  interests  of  the  stockhol 
and  not  injurious  to  the  public  interests,  the  court  must  bl 
a  final  order  dissolving  the  corporation,  and  appointing  one 
more  receivers  of  its  property.     But  in  the  case  of  a  solvent 
poration,  the  court  may  if  there  is  no  objection  by  creditors, 
pensc  with   a  receiver  and  provide   in  the  final   order  for 

distribution  of  the  assets.     Upon  the  entry  of  the  order  the  „, 

poration  is  dissolved.  The  court  may,  in  its  discretioi^  appoint  i 
director,  trustee,  or  other  officer,  or  a  stockholder  of  3e  corporM 
tion,  a  receiver  of  its  property.  In  a  proceeding  for  the  volnntan 
dissolution  of  a  corporation,  the  court  may,  in  the  furtherance  m 
justice,  upon  notice  to  the  attorney-general,  and  the  attomf^ 
general  not  objecting,  and  upon  such  further  notice  to  credltofil 
or  others  interested  as  the  court  shall  direct,  which  notice  m«jfi 
be  made  by  mail  upon  all  persons  and  corporations  not  resSdiasI 
or  existing  within  the  State,  relieve  a  receiver  from  any  omisrioa,': 
defect  or  default,  in  any  proceeding  or  act  required  by  law  to  htf 
taken  or  done,  or  in  the  giving  of  any  notice  required  by  law  l»* 
be  given,  and  the  court  may  upon  like  notice,  confirm  any  act  of 
a  receiver,  and  any  decision,  report,  order  or  judgment  made  hi 
such  proceeding. 
« A'fSi*  H  e  ud  60,  as  am'd ;  L.  1870 ;  L.  ISM.  eh.  115.     U  Um.th.  8W.   tn  cOcet  ttsr 
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S  2M30.  Certain  saleii,  etc.,  void. 

A  sale,  assignment,  mortgage,  conveyance,  or  other  transfer,  of 
^ly  |>roi>erty  of  u  corporation,  made  after  the  tiling  of  a  petition 
is  pres<Tibed  in  tlii»  title,  iu  payment  of,  or  as  security  for,  an 
existing  or  prior  debt,  or  for  any  other  consideration;  or  a  judg- 
nent  thereafter  rendered  against  the  corporation  by  confession, 
>r  upon  the  acc*eptance  of  an  offer,  is  absolutely  void,  as  against 
he  receiver  appointed  in  the  special  proceeding,  and  as  against 
lie  crt'il iters  of  the  corporation. 
B.  S.   f  70. 

I  2431.   TAni'd.  1^34.]     Certain  corporatlonM  excepted  from 
klUs  title. 

This  title  does  not  apply  to  an  incorporated  library  society,  to 
feligious  corporation,  or  to  a  select  school  or  academy,  incorpo- 
fated  by  the  regents  of  the  university  or  by  the  legislature,  or 
\o  a  municipal  or  other  political  corporation.  In  case  of  corpora- 
'  OS  affected  by  the  provisions  of  this  title,  and  not  having  stock- 
ders.  It  shall  l)e  sufficient  for  the  purposes  of  this  title  to  notify, 
e  and  refer  to  the  **  members  "  of  such  corporations  instead 
**  stockholders  "  as  herein  provided. 

Id..   I  91;    L.   1884,  ch.  40G. 

f  2431a.   [Added,  1906.]     Comminsiona  of  receiver. 

A  receiver  appointed  pursuant  to  this  title  is  entitled,  in  ad- 
ion   to   bis  necessary  expenses,  to  commissions  upon  the  suras 
ived  and  disbursed  by  him  as  the  court  by  which  or  the  judge 
whom  he  is  appointed  allows,  as  follows:     On  the  first  twenty 
Qsand    dollars,   not   exceeding   five   per   centum;   on   the   next 
eighty    thousand    dollars,    not    exceeding    two    and    one-half    per 
eentnm;   and   on  the  remainder,  not  exceeding  one  per  centum; 
but  in  case  the  commissions  of  a  receiver  so  computed  shall  not 
ant  to  one  hundred  dollars,  said  court  or  judge  may  in  his  or 
discretion  allow  said  receiver  such  a  sum  not  exceeding  one 
ndred   dollars  for  his  commissions  as  shall  be  commensurate 
ith  the  services  rendered  by  said  receiver. 
Ll    1906,    ch.    293.    In   effect  Sept.    1,   1900. 

I  2431b.  [Added,  1006.1      Final  accoantingr. 

A  receiver   appointed   under  this  title  shall  apply   within  one 
ear  after  qualifying  as  such   for  a   final  settlement  of  his  ac- 

nnts  and  an  order  for  distribution,  or  shall  apply  to  the  court 
n  notice  to  the  attorney-general  for  an  extension  of  time,  set- 

^  forth  the  reasons  why  he  is  unable  to  close  his  accounts, 

hich  order  may  be  granted  in  the  discretion  of  the  court.  The 
iCtorne^r-general  or  any  creditor,  or  any  party  interested,  may 
iipply  for  an  order  that  the  receiver  show  cause  why  an  account- 
i^  and  distribution  shall  not  be  had  at  any  time  after  the  expi- 
ration of  one  year  after  the  receiver  qualifies;  and  it  shall  be  the 
#nty  of  the  attorney-general  after  the  expiration  of  eighteen 
BiODths  from  the  time  the  receiver  enters  upon  his  duties,  in 
case  he  has  not  applied  for  a  final  settlement  of  his  accounts,  to 
apply  for  such  an  order  on  notice  to  such  receiver.  In  case  of 
Wich  application  by  a  party  other  than  the  receiver  the  court 
■hall  direct  the  receiver  to  take  steps  to  account  with  all  con- 
Tenient  speed.  The  receiver  is  not  required  or  authorized  to 
file  any  account,  except  as  herein  provided,  except  by  special 
onler  of  the  court. 

U  1906,  ch.  293.    In  effect  S*-pt.  1,  inOG. 
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§  2432  SUPPLEMENTARY  PROC.         c.  17,  t.  12,  a.  I 

TITIiB  XIL 
Prooeedings  supplementary  to  an  execution  against  property 

Article  ].  Proceedings  to   compel  an   examinetlon  of  the   jndffment   d«Mai^ 
and  of  his  debtor  or  bailee. 
2.  The  receiver. 

article:  first. 

Proceedings  to  compel  an  examination  o^  the  judgmerU  debtor ^  (Mnd^l 

his  debtor  or  bailee, 

m 

See.  34.3.  The  different  remediee  under  thla  title. 

^433.  Nature  of  the  remedies.  Review  of  orders. 
2484.  What  Judge  maj  entertain  the  proceedings. 
3496 .  Order  to  examine  debtor  after  return  of  ezeonUon. 

3496.  Id.;  before  return  of  execution. 

3497.  Warrant  of  arrest  instead  of  order. 
8498   Id. :  after  the  order  has  been  made. 
3480.  Warrant ;  how  vacated,  etc. 

3440.  Undertaking  may  be  required,  etc. 

3441 .  Order  to  examine  person  having  property,  etc.,  of  Jadgmeat  debtor. 
3443.  Either  order  may  require  attendance  before  a  referee. 

3443.  Reference  may  be  ordered  at  any  time. 

3444.  Proceedings  upon  examination;  adjournment. 

3445.  Referee  to  be  sworn. 

2446.  Order  permitting  person  indebted  to  pay  debt  to  sheriff. 

3447.  Order  requiring  delivery  of  money  or  property  to  sheriff  or  reoeirer. 

2448.  Duty  of  the  sheriff. 

2448.  How  money  or  property  applied  to  pay  the  judgment. 

34fiO.  Balance  to  be  paid  or  delivered  to  Judgment  debtor,  etc. 

3451.  Judge  may  enjoin  transfer,  eta,  of  proper^. 

34B3.  Mode  of  service  of  certain  orders. 

2453.  Service  of  a  warrant. 

3454.  How  proceedings  discontinued  or  dtsmlMed. 

3495.  CkMts  to  Judgment  creditor. 

3456.  Id.;  to  Judgment  debtor,  etc. 

3457.  Disobedience  to  order ;  how  punished. 
245B.  Upon  what  Judgment,  and  to  what  county,  the  exeontloii  moft  ter« 

2459.  In  what  county  Judgment  debtor,  his  bailee,  etc.,  must  attend. 
3460.  No  person  excused  from  answerlog  on  the  ground  of  fraaa. 

2461.  Proceedings  where  Judgment  Is  against  Joiut  debtors. 

2462.  Proceedings  commenced  before  one  Judge  may  be  eonUniMd  beton 

another. 
2468.  Cases  where  this  chapter  la  not  applicable;  what  property  oaiiBol  he 
reached. 

I  »489.  [A.m*d,  ISee.]    The  dUTerent  remedlM  under  tbto  tfttab 

This  title  provides  for  three  distinct  remedies,  as  follows: 

1.  An  order  made  or  a  warrant  issued  against  a  judgment  debtor. 
after  return  of  an  execution. 

2.  Ad  order  made,  or  a  warrant  issued  against  a  judgment  debtor* 
after  the  issuing  and  before  the  return  of  an  execution. 

8.  An  order,  made  after  the  issuing,  and  either  before  or  after  the 
eturn,  of  an  execution,  against  the  person  who  has  property  of  the 
judgment  debtor,  or  is  indebted  to  him. 

The  proceedings  under  subdivision  third  of  this  section,  may  be 
pursued  either  alone  or  simultaneously  with  the  prooeedinga 
under  subdivision  first  or  subdivision  second.  The  party  to  whom 
costs  are  awarded  in  a  special  proceeding  shall  be  entitled  to 
the  same  remedies  under  this  title,  under  the  same  circumstaDCe*. 
Hs  near  as  may  be.  as  a  judgment  creditor.    And  fcnr  the  pnroona 
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smentahv  rnoc. 

~   <illp.   Ute  part;  to  whom  BUoh  cnatn  are  awanlvd  aliall  be 
■    n   judemeut   credilor,  and  the  [larlf  DgHiuBt  wbom  tbej 
artJetl   shnll   I'e  rlpoiopd  a  judsiitiil  dpbtor. 
-  -:     rh.    ITA.      la  etTiH^    BI^p»IllIx.'^  1.   ISBQ.   See  Til  L.,  I  2S9. 

'-■r  lljose  remiilifa  is  n  i.j.tl;i1  |u-i.(^i".-lii]i-.  Bill  nn  order, 
I,  ilif  cuane  Ihereof.  i.-uii  be  ravioned  oulj  iia  tollowa: 
.  '•riliT.  innde  by  n  judge,  on)  of  tijurl,  nmy  ln'  vncated  or 
■1  by  the  judge  who  loode  It.  ns  if  it  wiis  niude  lo  nn  nctlon; 
J  the  onlt-r  of  the  Judge  vupatiiiK  ur  niodlfying  it,  may  be 
i    Ml-  ntiHlilird.  upon  motion,  by  tho  court  out  of  which  the 

.'.  Ii.?rc   tbe  execution  was  iasiiPd  out  of  a  county  court,  an 

I   lie   tiikpn  in  like  manner,  as  if  the  order  was  made  in  on 

Ma«.      tAiB'd,  IBUS,  1897.1    ^TUat  Judse  DUlj  aotert^n  tbe  pr*- 

.-r    Epecia]   proL-e^ingB  muf   be   instituted   before   a   Judse 

'     'jbtirt,  (lUt  ul    whicti,  ur  the  i-uuniy    judge,   tbe    iin^clul 

.    jinlitP.  or  tlie  HpfciHl  surrgB:iti',  oi  the  county  to  which  the 

.   L..U   ivan  iHsuitt;    or  wheie  it  ivils  isaucd    tu  the    city  Hud 

,.    <it  New  York,  ironi  a  court  other  than  the  city  court  ot 

iry,  liefori'  a  jnsttPe  of  tile  supreme  court  for  that  city  anil 

J-.       Where  thi-  execntiuu   was  issued  out  of  a  court  other 

ilif   suprciup  poim.  aud  it  is  sbowD  by  alBdavlt,  that  eatdi 

■  jutlEVB,  lietore  whom  the  special  proceediugs  laJBht  be  iu- 

<wt.  na  prencrlbed  by  thin  Eection,  is  absent  from  tbe  county, 

J  n}*  reaEuu,  unatite  or  ditKiuollGccl  to  uei,  the  special  pro- 

^-^  luny  be  inslituled  before  &  justice  of  the  supreme  court. 

T    ciipe.  If  he  does  not  refiide  witliiu   tlie  judicial   district 

inff    the  ffliiitty   to   which    the   esecution   wai   UsueU,   tbe 

.Lit.-  .ir  Hiirraiiis  i«m-ii  by  bim  muat  be  returnable  to  a 

■r'lii :ii     ri'-jiiitig    ill  that    district,  or  the 

iir  specini  surrogate,  of  that  or 

■  III  r!ie  order  or  warrant.     Where 

>>  II"  ii  ML'   I  M  '-iiiioD  was  issued  waa  recovered 

■j1   i[ic  lji.i    111'  New   York,  either  apecial  pro- 

■■hiill   l.c  iiiftitiiteil   Iwforf  a.  jiiHlice  of  the  city  court  o( 

V   .if  New  yorh. 

-  .iWi«ni'(lil-lS9s.oli.  MS:!.,  wm.oh.  IW.    to  BtfecHUr  W.  im. 
l;-,.i.    rAm'il.   IHVa.]      Order  t»  exmnlno  debtor  Btler  r«- 

vwthiu 

fihed  ill  secVioii'EJTiK  ofthiB 

LI  tbe  name  maimer  an  lor  as  the  prorisioiis  of 
I  I  be  applied  In  mi  ha  in  nee.  the  creditor  under  sucli 

iler.  upon  proof  of  tbe  fiictn.  t^  affidavit  or  other 

:t>^D  evideDce.  is  cnlilled  to  an  order,  requiring 
!■  r  the  judgment  ur  order,  to  attend  and  be  exam- 
li!  Ills  property,  at  n  time  nud  place  specified  'a  the 

'.   ':»!.  L    IHM,  cb.  ITS,     In  MtL-ct  SEpIrmbrr  1.  ISWt,       Bta  I  «Dg.  eft. 
2.  sat  M.t  before  retnro  of  ripi^atlon. 

Auy  lirae  after  llie  isnuiup  of  lui  esecution  againBt  property, 
;>rPKrilH'<l  in  sDctioii  2458  of  this  act.  nnil  before    ■ 
H^  the  iudgmeut  creditor,  iipmi  proof,  by  affidsTi 
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competent  written  evideuce,  that  the  jadgment  debtor  has  prop 
erty,  which  he  unjustly  refuses  to  apply  towards  the  satisfacti 
of  the  judgment,  is  entitled  to  an  order,  requiring  the  jo 
debtor  to  attend  and  be  examined  concerning  his  property*  tt 
time  and  place  specified  in  the  order. 

Go.  Proc.,   f  292,   subd.   2. 

I  2487.  Warrant  of  arrest  Iniitead  of  order. 

Upon  proof  entitling  a  judgment  creditor  to  an  order, 
either  of  the  last  tw^o  sectiona;  and  also  proof,  by  affidavit, 
the  satisfaction  of  the  judge,  that  there  is  danger  that  the  ji 
ment  debtor  will  leaye  the  State,  or  conceal  nimsel^  and 
there  is  reason  to  believe  that  he  has  property,  which  he 
^uatly  refuses  to  apply  to  the  payment  of  the  judgment; 
judge  may,  instead  of  making  an  order,  issue  a  warrant  ~' 
his  hand,  reciting  the  facts  ana  requiring  the  aheriff  of  any  Cw« 
where  the  judgment  debtor  may  be  found,  to  arrest  him, 
bring  him  before  the  same  judge,  or  before  another  judge, 
the  case  is  one  where  the  warrant  must  be  returnable  to 
other  judge. 

Id.,  (  282.  Bab(L  4,  am'd. 

I  2488.  Id.)  after  the  order  lias  heen  made. 

Where  the  facts,  specified  in  the  last  section,  are  made  to 
pear,  as  therein  stated,  at  any  time  after  the  making  of  an  oi 
requiring  the  judgment  debtor  to  attend  and  be  examined. 
before  the  close  of  his  examination,  the  judge  may  issue  a 
rant,  as  therein  proscribed;  and,  if  necessary,  may  direct 
adjournment,  or,  if  the  return  day  of  the  order  has  elapsed, 
continuance  of  the  proceedings  under  the  order,  until  after 
return  of  the  warrant,  and  his  decision  thereupon. 

f  2489.  "Warrant )  bofv  vacated,  ete. 

A  warrant,  issued  os  prescribed  in  the  last  two  sections, 
be  vacated  or  modified,  as  prescribed  in  section  2433  of  this 
with  respect  to  an  order. 

.  I  2440.  Undertaking  may  he  reQUlredy  etc 

Where  a  jadgment  debtor  has  been  arrested  and  brought 
fore  a  judge,  by  virtue  of  a  warrant,  issued  as  prescribed  in 
article;  and  it  appears  to  the  satisfaction  of  the  judge,  from 
examination,  or  other  proof,  that  there  is  danger  that  he 
leave  the  State,  or  conceal  himself,  and  that  he  has  propei 
which  ho  has  unjustly  refused  to  apply  to  the  satisfaction  of  tl 
jadgment;  the  judge  may  make  an  order,  requiring  him  to  gii 
an  undertaking,  with  one  or  more  sureties,  in  a  sum  fixed 
within  a  time  specified  in  the  order,  to  the  effect,  thot  he 
from  time  to  time,  as  the  judge  directs,  attend  before  the  ji 
or  before  a  referee,  appointed  or  to  be  appointed  in  the  _ 
ings;  and  that  he  will  not,  until  discharged  from  arrest  by 
of  the  warrant.  drspoHo  of  any  of  his  property,  which  is  Bot 
empted  from  seizure  by  section  2463  of  tnis  act.    If  he  fails  t»\ 
comply  with  the  order,  the  judge  must  forthwith,  by  wsrrma^ 
commit  him   to  prison,   there  to   remain   until  the  close  of  tht 
examination,  or  the  giving  of  the  required  undertaking:  except 
that  the  jiidfje  may  direct  the  sheriff  to  produce  him,  frwa  ti«f 
.  tq  time,  ns  required  in  the  course  of  the  proceedings. 
Go.  Proc.,  part  of  §  2D2,  Bubd.  4,  am'd. 
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8S  8441-43 


Bftinft  peini«a  karrlmor  propMrt^y  •<«., 


Onler  !•  ' 
t  debtor. 

[Jpon  proof*  by  affldarit,  or  other  competent  written  evidenee, 
the  satisfaction  of  the  judge,  that  an  execution  against  prop- 
tj  has  been  issued,  as  prescribed  in  section  2458  of  this  act, 
d  either  that  it  has  been  returned  wholly  or  partly  unsatls- 
d«  or  that  it  has  not  been  returned;  and  also  that  any  per- 
R  or  corporation  has  personal  property  of  the  judgment  debtor, 
eeedin^  ten  dollars  in  value,  or  is  indebted  to  him  In  a  sum 
eeedin^  ten  dollars;  the  judgment  creditor  is  entitled  to  an  order, 
piirin^  that  person  or  corporation  to  attend  and  be  examined 
ftceminsT  the  debt,  or  other  property,  at  a  time  and  place  speci- 
i  in  the  order.  The  judge  may,  in  his  discretion,  require  no- 
b  of  the  subsequent  proceedings  to  be  given  to  the  judgment 
Mor,  in  stieh  a  manner  as  he  deems  just.  But  a  receiver  shall 
I  be  aopointed  without  such  a  notice,  except  as  otherwise  pre- 
nbed  fxi  article  second  of  this  title. 
|l.  Troc.,   i  204.    8m  I  2468,  poet. 

\  gi4^.    Kither  order  may   reaalre   attendanee  before   a 


order,  requiring  a  person  to  attend  and  be  evamined,  made 
lant   to  any  provision  of  this  article,  m«6t  require  him  so 
tend  and  be  examined,  either  before  the  judge  to  whom  th« 
is    returnable,   or    before   a    referee    designated    therein. 
re  the  examination  is  taken  before  a  referee,  he  must  cer- 
lr»  to  the  jadge  tn  whom  the  order  is  returnable^  all  the  eri- 
and  the  other  proceedings  taken  before  bim* 

..  I  296. 

I  2448.  Reference  may  be  ordered  at  any  time. 

At  any  stage  of  tho  proceedings,  the  judge  to  whom  tiie  oitler 
returnable  may,   in  nis  discretion,   make  an  order,  directing 
any  other  examination,  or  testimony,  be  taken  by,  or  that  a 
ion  arising  I?  referred  to,  c  referee,  designated  in  the  order. 
re  a  question  is  so  referred,  the  referee  may  be  directed  to 
either  the  evidence  or  the  facts. 

§   900. 


Pr<»eeediaflrs  npoa  eiEamiaatloni  adjaarnment. 

an  examination  under  this  article,  each  answer  of  a 
or  witness  oxaminetl  must  be  under  oath.  A  corporatioM 
attend  by,  and  answer  under  the  oath  of,  an  officer  thereof; 
the  judge  may,  in  his  discretion,  specify  the  officer.  Sither 
may  be  examined  as  a  witness,  in  nis  own  behalf,  and 
produce  and  examine  other  witnesses,  as  upon  the  trial  of 
^  action.  The  judge  or  referee  may  adjourn  amy  proceedings, 
^er  this  article,  from  time  to  time,  as  he  thinks  proper. 

laWtltvted  for  06.  Prtc.,  9I  282  and  206,  or  ■uoh  paiti  thenreof  as  relate  to 
pminattons. 

^9445.  Referee  to  be  sfvorn. 
,  alets  the  particj  exinressly  waive  the  referee's  *  oath,  a  ref- 
lee,  sppointed  as  prescribed  in  this  article,  must,  before  enter- 
K  upon  aa  examination,  or  taking  testimony,  subscribe  and  take 
a  oath,  that  he  will  faithfully  and  fairly  discharge  his  duty 
pon  the  reference,  and  make  a  just  and  true  report,  according 
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to  the  bMt  of  his  Qoderatanding.    The  oath  may  be  adi 

bj  an  officer  designated  in  section  842  of  this  act,  and  must 

returned  to  the  judge,  with  the  report  or  testimony. 

8m  I  lOlO.  ante. 

I  2446.  Order  penulttlngr  person  Indebted  to  pny  debt 
■berllf. 

At  any  time  after  the  commencement  of  a  special  pi 
authorized  by  this  article,  and  before  the  appointment  of  a 
ceiTer  therein,  or  the  extension  of  a  receivership  thereto, 
judge,  by  whom  the  order  or  warrant  was  granted,  or  to  wl 
it  is  returnable,  may,  in  his  discretion,  upon  proof,  by  affidai 
to  his  satisfaction,  that  a  person  or  corporation  Is  indebted  to  ' 
judgment  debtor,  and  noon  such  a  notice,  given  to  such  pen 
as  he  deems  just,  or  without  notice,  make  an  order,  permit! 
the  person  or  corporation,  to  pay  to  a  sheriff,  designated  in 
order,  a  sum,  on  account  of  the  alleged  indebtedness,  not  exc 
ing  tne  sum  which  will  satisfy  the  execution.    A  payment 
made  is,  to  the  extent  thereof,  a  discharge  of  the  indebted 
except  as   against  a  transferee  from  the  Judgment  debtor,' 
good  faith  and  for  a  valuable  consideration,  of  whose  rights 
person  or  corporation  had  actual  or  constructive  notice,  when 
payment  was  made. 

Oo.  Proc.,  9  293,  am'd. 

f  2447.  Order  reanlrlngr  delivery  of  naoney  or  propcrt] 
■lierllf  or  reeelver.  ^ 

Where  it  appears,  from  the  examination  or  testimony  takeftj 
a  special  proceeding  authorized  by  this  article,  that  the  jadgn 
debtor  has,  in  his  possession  or  under  his  control,  money  or  ot 
personal  property,  belonging  to  him;  or  that  one  or  more 
of  personal  property,  capable  of  delivery,  his  right  to  the 
sion  whereof  is  not  substantially  disputed,  are  in  the  pof 
or  under  the  control  of  another  person;  the  judge,  by  whom 
order  or  warrant  was  granted,  or  to  whom  it  is  returnable, 
in  his  discretion,  and  upon  such  a  notice,  given  to  such  pei 
as  he  deems  just,  or  without  notice,  make  an  order,  dii 
the  judgment  debtor,  or  other  person,  immediately  to  paj 
money,  or  deliver  the  articles  of  personal  property,  to  a  i" 
designated  in  the  order,  unless  a  receiver  has  been  appoini 
a  receivership  has  been  extended  to  the  special  proceeding, 
in  that  case  to  the  receiver. 

Chibatltated  for  Oo.  Proc.,  |  297. 

I  2448.  Duty  of  the  slierlfl. 

If  the  sheriff,  to  whom  money  is  paid,  or  other  property  If 
livered,  pursuant  to  an  order  made  as  prescribed  in  either  of 
last  two  sections,  does  not  then  hold  an  execution  upon 
judgment  against  the  property  of  the  judgment  debtor,  he 
the  same  riehts  and  powers,  and  Is  subject  to  the  same  donjl 
and  liabilities,  with  respect  to  the  money  or  property,  as  it  jm 
money  had  been  collected,  or  the  property  haa  been  levied  opjj 
by  him,  by  virtue  of  such  an  execution;  except  as  otherwise  p*** 
scribed  in  the  next  section. 

Oi.  Proa.,  f  atT. 


lii.   [Am**.  lftli2.J    Haw  cnoneF  or  property  aviillvd  to 

:  a  Totrrirer  liHs  -iivD  appointed,  or  n  receiTfrBbip  has  been 
Hi    to   Ibe  Bpedal   proceeding,   the  judge  miiBl,    by  orJjr. 

'.tie  sberilF  lo  pnr  the  money  or  the  process  of  the  prop- 

(■■doctinis  hiB  fees,  to  tbe  receiver;  or,  if  the  case  «o  re* 
.   to   deHver  to  the  retwiver  the  iiropertj  in  hia  hands.    But 

<[>fsrs,  lo  the  H&tiafaetion  o(  the  Judse,  that  an  order,  op- 
I'l:  a  reoejver  or  extendini;  a  receiversbip.  is  not  neeegiary,  he 

y  on  order  reeitlDg  that  fact,  direct  the  aheriS  to  a])plr  the 
.  so  paid,  or  the  pnicceds  ot  Ihe  property  io  deliTered,  upon 
'  '  iitioii  in  faror  of  the  judgment  ereditor.  imned  either  be- 
■  '  .irt»r  Ibe  psrmeni  or  dellTery  lo  the  sheriff-,  itnd  a  re- 
.   nppoinled  pnrBuant  to  the  proTisionB  of  this  article,  may, 

'  >.<  of  a  judge  baring  power  to  a^ipoint  such  receiver,  lease 

'  1  pri>perly  that  shall  corue  intp  hm  posBesBion  for  such  time 
.11  be  Di-oi'BBary  to  realite  uiuoeyB  aiiffioient  lo  eatiafy  the 
■eat.    with   interest   thereon   and   <»BtB  o(   tbe  special   pro- 


,S4SO.  BbIobco  to  be  paid  or  delivered  lo  JndcnoBt  doh- 

lej-  ia  p^d,  or  property  ia  delivered,  aa  prcacrihed  in 

sectiooB,  and  afterwards  tbe  special  proceeding  ia 

or  diHmisaed;  or  the  judgment  ii  Batiafied,  without 

thai  money  or  property;  or  a  balance  of  tbe  money. 

_    proceeds  of  -the  property,   or  a  part   of  the  property, 

in  the  ahcriff'H  or  the  receiver's  bauds,  aiter  satiifyfng 

'iii«Dt,   and   llie  coats   and   CKpenaeH   of   (be  special   pro- 

T  Ike  jndee  must  make  an  order,  directing  the  sheriff  or 

■  to  pay  tbe  money,  or  deliver  the  propi'rCy,  so  rcmsiuing 

^  Jsnd*.  to  the  judgment  debtor,  or  (o  aucb  olber  person  as 

5t»  to  be  entitled  thereto,  upon  payment  of  his  (eea   and  all 

r  mma  legally  chargeable  ngninnt  the  smoe. 

^  S451.   Jodse   ta»r   pnjoln  trBniifeP.   etc.,  of  properir. 

i'ndge  by  ivhom  the  order  or  warriiiit  was  granted,  or  to 
t  is  returnable,  m^  make  nu  injunction  order,  reatrnln- 
E^ftn;  person  or  corporation,  whethi-r  u  party  or  not  a  party  to 
->pc(al  prnoeeding.  from  making  or  suffering  any  transfer  or 
diapoaltion  of,  or  interference  with,  the  property  ot  the 
-Dent  dcbtir,  or  the  property  or  debt,  eoncernlng  wliicb  any 
■-■a  is  required  lo  attend  and  he  examined  until  further  dl- 
r  i]  in  the  premiseB.  Such  nn  injunction  order  may  he  made 
.  iLineoll»ly  with  the  order  or  warrant,  by  which  the  special 
-.•rtlDg  ia  institnted.  and  upon  the  same  papers;  or  after- 
■  .-,  upon  an  affidavit,  showing  aufBcient  ground!  therefor, 
ludge  or  the  court  may.  bh  a  condition  of  granting  an  npidi- 
II  to  vnciite  or  modify  the  injunction  order,  require  tbe 
ii'^iTit  to  give  security.  In  such  a  sum  and  in  aucb  a  manner 
-tjee  TPqalres. 

I'rv..  H  386  IBd  ZM.  (IP'il. 
-•nSL  Mode  of  BCrvlce  of  eartain  ordera. 

iiijiinction  order,  nr  an  order  requiriuK  a  person  to  attend 
-       '--'     — '-   -1  prcccribed   in   this   article,   mast  be 
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1.  Th«  original  order,  under  the  hand  of  the  judge  mafclf  % 
must  be  exhibited  to  the  person  to  be  served. 

2*  A  copy  thereof,  and  of  the  affidavit  upon  which  it  was 
must  be  delivered  to  him. 

Service  upon  a  corporation  is  sufficient  if  made  upon  an  Affi< 
to  whom  a  copy  of  a  summons  must  be  delivered,  where  a  sui 
mons  is  personaUj  served  upon  the  corporation;  unless  the  oft 
is  specially  designated  by  the  judge,  aa  prescribed  in  section 
of  this  act. 

B80Od  911  a  B.  a.  401.  fi  (M  (2  Bdm.  417). 

I  S4BS.  gerTiee  of  »  ^Ffawmnt. 

The  sheriff,  when  he  arrests  a  judgment  debtor  by  lirtoe  ofj 
warrant,  issued  as  prescribed  in  this  article,  must  deliver  to 
a  copy  of  the  warrant,  and  of  the  affidavit  upon  which  it 
granted. 


I  24S4.  HofT  pr«o«e4lB««  diweonttAsed  or  dAsaii 

A  special  proceeding,  instituted  as  prescribed  in  this 
may  be  discontinued  at  any  tinae,  upon  such  terms  as  jui 
requires,  by  an  order  of  the  judge,  made  upon  the  appUcatM 
of  tlie  judgment  creditor.    Where  the  judgment  creditor  unp 
sonably  neglects  or  delays  to  proceed,  or  where  it  appears  tliat' 
Judgment  has  been  satisfied,  his  proceedings  may  foe  dismif 
upon  like  terms,  by  a  like  order,  made  upon  tKe  application  ^ 
the  judgment  debtor,  or  of  the  plaintiff  in  a  judgment  credil 
action  against  the  debtor,  or  of  a  judgment  creditor  who 
institurted  either  of  the  special  proceedings  authorised  by 
article.    Where  an  order  appointing  a  receiver,  or  extending^ 
receivership,  has  been  made,  in  the  course  of  the  special 
ceeding,  notice  of  the  amplication  for  an  order  specified  in 
flection,  must  be  given,  in  such  a  manner  as  the  ju^e 
proper,  to  all  {persons  interested  in  the  rcceiverahip,  as  far 
they  can  conveniently  be  ascertained. 

8  245S.  Costs  to  Judgment  creditor. 

The  judge  may  make  an  order  allowing  to  the  judgment  ci 
a  fixed  sum,  as  costs,  consisting;  of  his  witnesses'  fees  and 
disbursements,  and  of  a  sum,  m  addition  thereto,  not  exec 
thirty  dollars;   and   directing  the  payment   thereof  oot  of 
money  which   has   come,    or  may  come,   to  the  hands  of 
receiver,   or  of  the  sheriff;  or,   within  a  time  specified  in 
order,  by  the  judgment  debtor,  or  other  person  against  wh< 
the  special  proceeding  is  instituted. 

C*.  Proc.,  §  301,  in  part.  «m'd. 

S  2456.  Id.)  to  Jndflrment  debtor*  ete. 

Where  the  judgment  debtor,  or  other  person  againat  whom 
•special  proceeding  is  instituted,  has  been  examined  and  propei 
applicable  to  the  payment  of  the  judgment,  has  not  been 
ered   in   the   course  of  the  special   proceeding,   the  judge 
make  an  order,  allowing  him  a  like  sum  as  costs;  and  dh 
the  payment  thereof,   within  a  time  specified   in  the  order, 
the  judgment   creditor;  or,  ecoept  where   H.  Is  allowed  to 
jndisment  debtor,  out  of  any  money  whleh  has  come,  or  atdT"] 
come,  to  the  hands  of  the  receiver  or  of  the  shmff. 

Id.,  i  301,  in  part,  am'd. 
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\  SMOT.  DtBo1»edlcnee  to  order;  lao-w  piiMlslie^. 

A  person  who  refuses,  or  without  sufficient  excuse  neglects, 
obey  an  order  of  a  judge  or  referee,  made  pursuant  to  the 
it  two  sections,  or  to  any  other  provision  of  this  article,  and 
|ly  served  upon  liim,  or  an  oral  direction,  given  directly  to 
ID  by  a  judge  or  referee,  in  the  course  of  the  special  proceeding; 
to  attend  before  a  judge  or  referee,  according  to  the  commaDd 
'a  subpoena,  duly  served  upon  him;  may  be  punished  by  the 
ige  or  by  the  court  out  of  which  the  execution  was  issued, 
!  for  a  contempt. 

tb.   Proc..    «  802.     8e«  |  22M. 

[d4ff8.   {Am'd,  1881,  1897.]     Upon  what  Jndarment    and  to 
pat  eovDtir    the  execntlon  mnnt  have  iasued. 

II  order  -to  entitle  a  judgment-creditor  to  maintain  cither  of  the 
1  proceedings  authorized  by  this  article,  the  judgment  must 
been  rendered  upon  the  judgment  debtor's  appearance  or  per- 
8ervi<?e  of  the  summons  upon  him,  for  a  snm  not  leslB  than 
ty-five  dollars  or  substituted  service  of  the  summons  upon 
aoeordance  with  section  four  hundred  and  thirty-six  of  the 
of  civil  procedure;  and  the  execution  must  have  been  issued 
of  a  court  of  record;  and  either: 

the  sheriff  of  the  county  where  the  judgment  debtor  has, 
e  time  of  the  commencement  of  the  special  proceedings,  a 
for  the  regular  transaction  of  business  in  i^erson;  or, 
If  tlie  judgment  debtor  ia  then  a  resident  of  the  state,  to  the 

o:f  the  county  where  he  resides;  or, 
If  he  is  not  l^n  a  resident  of  the  state,  to  the  sheriff  of  the 
ty  ^rhere  the  judgment-roll  is  filed  unless  the  execution  was 
■  out  of  a  court  other  than  that  in  which  the  judgment  was 
ed,  and,  in  that  case,  to  the  sheriff  of  the  county  where  the 
pt  of  the  judgment  is  filed. 
,  partof  1292,  am*d;  L.  1897,  cfa.  189.    In  effeet  Sept.  1, 1897. 

LUgS-  Im  what  comnty  Jndvment  dehtvr,  his  hailee,  ete., 


the  judgment  debtor,  or  other  person,   required  to  attend 
be  examined,  as  prescribed  in  this  article,  or  the  officer  of 
rporation.  required  to  attend  in  its  hphalf,  is,  at  the  time  of 
service  of  the  order  upon  him,  a  resident  of  the  State,  or 
has  an  office  within  the  State,  for  the  regular  transaction 
^.^siness.  in  person,  he  cannot  be  compelled  to  attend,  pursuant 
the  order,   or  to  any  adjournment,   at  a   place  without  the 
fcnty  wherein  his  residence  or  place  of  business  is  situated. 

i..  I  292. 

I  S4e0.  [An&'d,  1881.]    No  person  exonsed  from  answering 

I  the  irronnd  of  frand. 

A.  party  or  a  witness,  examined  in  a  special  proceeding,  an- 
Ibrized  by  this  article,  is  not  excused  from  answering  a  ques- 
in,  on  the  ground  that  his  examination  will  tend  to  convict  him 
t  the  commission  of  a  fraud:  or  to  prove  that  he  has  been  a 
Irty  or  privy  to,  or  knowing  of,  a  conveyance,  assignment, 
ansfer.  or  other  disposition  of  property  for  any  purpose;  or  that 
s  or  another  person  claims  to  be  entitled,  as  against  the  3Udg- 
ient  creditor,  or  a  receiver  appointed  or  to  be  appointed  in  the 
i^dal  proceeding,  to  hold  property,  derived  from  or  through  the 
idgment  debtor,  or  to  be  discharged  from  the  payment  or  a 
eht  which  was  due  to  the  judgment  debtor,  or  to  a  person  in 
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hi*  behalf.    Bat  an  answer  cannot  be  used,  as  evideiioe  asajnil 

the    person    so    answering    in   a  criminal    action   or    crimio^ 

proceeding. 

Go.  PioCm  I  202,  am*d. 

S    8461.    [Am'd,    lOOO.]      Proceedlnvs    where    Jud 
acainat  Joint  debtor*. 

Where  the  execution  was  issued  as  prescribed  In  section  nil 
teen   hundred   and  thirty-foar  or  section  nineteen   hundred 
forty-one  of  this  act,  a  debt  due  to,  or  other  personal  proj 
owned  by,  one  or  more  of  the  defendants  not  summoned,  joiof 
with  the  defendants  summoned,  or  with  any  of  them,   may 
reached  by  a  special  proceeding,  instituted  as  prescribed  in 
article,  and  founded  upon  the  judgment. 

Id.,  t  294,  am'd.     See  t  1871,  ante.     L.  1900,  ch.  217.     In  effect   Befit. 
1900. 

I  24<ia«  FroceedlMV*  connaaeiiced  before  one  l«ds« 
eonttnmed  before  another. 

Sections  26,  52,  and  279  of  this  act  apply  to  a  special  pn 
ing,  instituted  as  prescribed  in  this  article:  and  the  judge 
whom  it  is  continued,  as  prescribed  in  either  of  those 
is  deemed   to  be  the  judge  to   whom   an   order  or  warrant 
returnable,  for  the  purpose  of  any  provision  of  this  or  the 
article. 

I  S468.  CAni'd,    1886.]    Cane*    ^rbere    thla    chapter    la 
«|^pllcable|  trhat  property  oannot  be  reaahed* 

This  article  does  not  apply  where  the  judgment  debtor  iai 
corporation  created  by  or  under  the  laws  of  the  State,   or 
foreign  corporation  specified  In  section  1812  of  this  act,  ex< 
in  those  actions  or  special  proceedings  brought  by  or  against 
people  of  the  State.    Nor  does  it  anthorize  the  seizure  of,  or  o1 
interference  with,   any  property  which   is  expressly  exempt 
law  from  levy  and  sale  by  virtue  of  an  execution;  or  any 
thing  in  action,  or  other  property,  held  in  trust  for  a  jm 
debtor,  where  the  trust  has  been  created  by,  or  the  fund  so 
in  trust  has  proceeded  from  a  person  other  than  the  judj 
debtor:  or  the  earnings  of  the  judgment  debtor  for  his  pci 
services,  rendered  within  sixty  days,  next  before  the  institul 
of  the  special  proceedinar:   when   it  is  made  to  appear,  by 
oath  or  otherwise,  that  those  enrnings  nre  necessary  for  the 
of  a  family,  wholly  or  partly  supported  by  his  labor. 

L.  1686,  cb.  26.     See  |  1812;  Tax  L..  |  259. 
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»i,:.  (ftUHea,  or  without  euffiek'nt  ticuae  DCglecta, 
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in^The  i«diru..'i.t-roll  is  filed  unlens  the  execution  wna 

«f  thi"  Judement  is  filed. 
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I  2467.  Order  to  be  llled  and  recorded* 

An  order  appointing  a  receiver,  or  extending  a  receiyi 
muBt  be  filed  in  the  office  of  the  clerk  of  the  county,  wh< 
the  judgment-roll  in  the  action  is  filed;  or,  if  the  special  pi 
ceeding  is  founded  upon  an  execution  issued  out  of  a  oc 
other  than  that  in  which  the  judgment  was  rendered*  in 
office  of  the  clerk  of  the  county,  wherein  the  transcript  of 
judgment  is  filed. 

Oo.  Proc.,  part  ot  •  298. 

S  2468.  Wlien  property  la  -rested  in  receiver. 

The  property  of  the  judgment  debtor  is  vested  in  a  receivi 
who  has  duly  qnalified,  from  the  time  of  filing  the  order  api 
ing  him,   or  extending  his   receivership,   as   the   case   may 
subject  to  the  following  exceptions: 

1.  Real  property  is  vested  in  the  receiver,  only  from  the 
when  the  order,  or  a  certified  copy  thereof,  as  the  case  may 
is  filed  with  the  clerk  of  the  county  where  it  is  situated. 

2.  Where  the  judgment  debtor,   at  the  time  when   the 
ifl  filed,  resides  in  another  county  of  the  State,  his  personal 
erty  is  vested  in  the  receiver  only  from  the  time  when  a 
of  the  order,  certified  by  the  clerk  in  whose  office  it  is  recoi 
Sb  filed  with  the  clerk  of  the  county  where  he  resides. 

U.,  5  296. 

I   2460.  How   recel-rer's    title    to    personal    property 
tended  hjr  relation. 

Where   the   receiver's   title   to  personal    property    has 
vested,   as  prescribed  in  the  last  section,  it  also   extends 
by  relation,   for  the  benefit  of  the  judgment  creditor  in  wl 
behalf  the  special  proaeeding  was  instituted  as  follows: 

1.  Where  an  order,  requiring  the  judgment  debtor   to   at 
and  be  examined,  or  a  warrant,  requiring  the  sheriff  to  ai 
him  and  bring  him  before  the  judge,  has  been  served,  before 
appointment  of  the  receiver,  or  the  extension  of  the  receive! 
the  receiver's  title  extends  back,  so  as  to  include  tlie   pei 
property  of  the  judgment  debtor,  at  the  time  of  the  service 
the  order  or  warrant. 

2.  Where  an  order  or  warrant  has  not  been  served,  as  si 
\n  the  foregoing  subdivision,  but  an  order  has  been  made,  reqi 
ing  a  person   to  attend  and   be  examined,    concerning   proj 
belonging,  or  a  debt  due,  to  the  judgment  debtor,  the  receii 
title  extends  to  the  personal  property  belonging  to  the  judi 
debtor,   which   was  m  the  hands,   or  under  the   control,   of 
person  or  corporation  thus  required  to  attend,  at  the  time  of 
service  of  the  order;  and  to  a  debt  then  due  to  him  from 
person  or  corporation. 

3.  In  every  other  case  where  notice  of  the  application  for 
appointment  of  the  receiver  was  given  to  the  judgment  deb! 
the  receiver's  title  extends  to  the  persona!  prooerty  of  the  ju< 
ment  debtor,   at  the  time   when  the  notice   was   served,   eitl 
personally  or  by  complying  with  the  requirements  of  an  ord< 
prescribing  a  substitute  for  personal  service. 

4.  Where  the  case  is  within  two  or  more  of  the  foregoing 
divisions  of  this  section,  the  rule  most  favorable  to  the  judgmi 
creditor  must  be  adopted. 

6.  [Added,  1892.]    No  person  shall  be  appointed  a  receiver 
this  State  who  is  not  a  resident  thereof,  nor  shall  any 
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continue  to  act  as  receiver  after  he  ceases  to  be  a  resident  thereof, 
and  the  judgment  creditor  may  apply  to  the  court  or  judge  that 
appointed  such  receiver,  within  thirty  days  after  said  receiver 
ceases  to  be  a  resident  of  this  State,  for  the  appointment  of  another 
person  in  his  place,  upon  such  notice  to  the  persons  interested 
IS  the  court  or  judge  may  direct. 

But  this  section  does  not  affect  the  title  of  a  purchaser  in  good 
Efeith,  without  notice,  and  for  a  valuable  consideration;  or  the 
payment  of  a  debt  in  good  faith,  and  without  notice. 

I  2474k  CovAtx  elerlc  to  record  orders,  ete.|  penftlty  for 
Kfflect. 

Each  county  clerk  most  keep  in  his  office  a  book,  indexed  to 
le  names  of  the  judgment  debtors,  atyled  "  book  of  orders  ap- 
unting  recelTers  of  judgment  debtora".  ▲  county  clerk,  in  whoee 
Hce  an  order  or  a  certified  copy  of  an  oiuer  is  hied,  as  pre- 
ribed  in  section  2467  or  section  2468  of  thia  act,  must  imme- 
Ltely  note  thereupon   the  time  of  filing  it,  and,   as  soon  as 

ticable,  must  record  it,  in  the  book  so  kept  by  him.  He 
also,  upon  request,  furnish  forthwith  to  any  party  or  per- 

interpsted,  one  or  more  certified  copies  thereof.  For  each 
lission  to  comply  with  any  provision  of  this  section,  a  county 
»k  forfeits,  to  the  party  aggrieved,  two  hundred  and  fifty  dol- 
n.  in  addition  to  all  damages  sustained  by  reason  of  the 
lission. 

ftb.  Proc.,  f  208.    See  H  1247  flfid  1248.  ante. 

I  2471.  Reeeiver  to  be  subject  to  control  of  eourt. 

^A  receiver,  appointed  as  prescribed  in  this  article,  is  subject  to 
lie  direction  and  control  of  the  court  out  of  which  the  execution 
Us  issued.  Where  an  order  has  been  made,  extending  a  receiver- 
Wp  to  a  special  proceeding  founded  upon  a  subsequent  judg- 
ment, the  control  over,  and  direction  of.  the  receiver,  with  respect 
» that  judgment,  remain  in  the  court  to  whose  contr*!  and  direc- 
lob  he  was  originally  subject. 

[Im  Roles  77,  78.  671^ 
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TZTLB 

ProoaedixLgf  to  compel  the   delivery    of  books  to  a  ptiDlk 

officer.  ^ 

S«c.  3471a.  DellTexy  tf  books  and  papers,  how  enforced. 

I  S471m.  (Added,  1888.]     DeUverr  of  books  »md  pA»«n» 
liow  enf oreed. 

A  public  officer  may  demand  from  any  person  in  whose  poi* 
session  they  may  be,  a  delivery  to  such  officer  of  the  books  and 
papers  belonging  or  appertaining  to  such  officev  If  such  demaai 
is  refused,  such  officer  may  make  complaint  thereof  to  any  j 
tice  of  the  supreme  court  of  the  district,  or  to  the  coimty  ja 
of  the   county   in   which   the  person   refusing   resides.    If  so 

i'ustice  or  judge  be  satisfied  that  such  books  or  papers  are 
teld,  he  shall  grant  an  order  directing  the  person   refusing  tt 
show  cause  before  him  at  a  time  specified  therein,  why  he  s 
not  deliver  the  same.    At  such  time,  or  at  any  time  to  which 
matter  may  be  adjourned,  on   proof  of  the  due  service  of 
order,   such  justice  or  judge  shall  proceed  to  inquire   into 
circumstances.       If  the  person   charged  with   withholding  s 
books  or  papers  makes  affidavit  before  such  justice  or  judge 
he  has  delivered  to  the  officer  all  books  and  papers  in  his  cni 
which,  within  his  knowledge,  or  to  his  belief  belong  or  apj 
tain  thereto,  such  proceedings  before  such  justice  or  judge 
cease,  and  such  person  be  discharged.    If  the  person  complain 
against  shall  not  make  such  oath,  and  it  appears  that  any 
books  or  papers  are  withheld  by  him,  such  justice  or  judge  shi 
commit  him  to  the  county  jail  until  he  delivers  such  books 
papers,   or  is  otherwise  discharged  according  to  law.    On  so 
commitment,  such  justice  or  judge,  if  required  by  the  complai 
ant,  shall  also  issue  his  warrant  directed  to  any  sherifF  or  co 
stable,   commanding  him  to  search,  in  the  daytime,  the  plat 
designated  therein,  for  such  books  and  papers,  and  to  bring  th 
before  such  justice  or  judjre.    If  any  such  books  and  papers 
brought  before  him  by  virtue  of  such  warrant,  he  shall  d 
mine  whether  they  appertain  to  such  office,  and  if  so  shall  ca 
them  to  be  delivered  to  the  complainant. 
L.  1H»,  ch.  lie.  ^^ 

] 
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CHAPTER  XVni. 
Surrogates'  CourtSi  and  Proceedings  Therein. 

PRLB  L  -  OntABiutloi,  Jaritdletlon,  •■<!  Powers  of  the  Coirt.  Dvttet, 
Poweis,  ind  DiMbllltlet  of  the  Svrrogate,  aad  the  Offlecn 
of  the  Covrt.    MtaoellaBooat  ProTMoai, 

flTLS  II.—  ProrlstoBt  BelatUfr  Oeaerallr  to  the  ProeeedUys  la  8«rrof  atee' 
Co«rt«9  and  to  AppeaU  from  thorn  Coarta. 

nnJS  III.— Qraatlnf  aad  Bevokiaf  Probate,  Iietters  Toataineatarjr,  aad 
Letton  of  AdmiaUtratloa,    Foreign  Wills ;  AaelUarf  lettera. 

ITLK  IT. —  PnooodlBss  hr  or  afaiait  aa  Baooator  or  AdalalstnUor,  Toaeh« 
lay  the  AdBlaiitratloa  aad  SottloaieBt  of  Uo  Kttate* 

RLE  T. —  IMspoeltioa  of  the  Deeedeat'i  Boal  Property,  for  the  Tajaeat  of 
DohtB  and  Faaoral  BzpeaMs.    DiitrlhatlOA  of  the  Proeooda. 

|DIiB   TL—  Protisioaa  Belatlag  to  a  Teitameatary  Traitee. 

hSLB  Til.—  PrOTtaioaa  Belatiaff  to  a  Gaardlaa. 

TITLB  I. 

Ktion,  juriadiction,  and  powers  of  the  court.  Dnties, 
^erSy  and  disabilities  of  the  surrogate,  and  the  officers 
tlie  court.    Miscellaneous  provisions. 

1.  Jariedlctlon   of    the   court,    and    aathoritj    of    the    aarrogate. 

t.  General    daties   and    dUabllltlea   of    the   surrogate,    or   temporary 

aurrosate. 
S.  Glerks;  atenographers;  miooeUaneoos  proTlslons. 
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ARTICLB   FIRST. 

Juriadfiction  of  the  courts  and  authority  of  the  surrogatt, 

3472.  General  jarladictlon  of  surrogate's   court. 

2473.  Preaomptlon  of  jurlsdictiou. 
I        2474.  Jurisdiction   not   lost   by   defect   In   record. 
'       2475.  Sffect  of  exercise  of  Jurisdiction. 

2476.  Exclusive  jurisdiction. 

2477.  Goncorreot  Jurisdiction  of   two  or   more   surrogates. 

2478.  Jurisdiction,   how   affected    by   locality   of   debts. 

2479.  Jurisdiction  In  new  or  altered  county. 

I       2480.  Id.;    transfer  of  proceedings   to  proper  county. 

2481.  Incidental  powers  of  the  surrogate. 
'       2463.  Application  of  chapter;  confirmation  of  preTlons  acts. 

I  2472.  General  Jmriadictlon  of  aurroarate'a  court. 

Each  sarro^ate  must  hold,  within  his  county,  a  court,  which 
basv  in  addition  to  the  powers  conferred  upon  it,  or  upon  the 
nuToipate,  by  special  proTision  of  law.  jurisdiction,  as  follows: 

1.  To  take  the  proof  of  wills;  to  admit  wills  to  prol)ate;  to  re- 
roke  the  probate  thereof;  and  to  take  and  revoke  probate  of 
heirship. 

2.  To  grant  and  revoke  letters  testamentary  and  letters  of  ad- 
ministration, and  to  appoint  a  successor  in  place  of  a  person 
irhose  letters  hare  been  revoked. 

3.  To  direct  and  control  the  conduct,  and  settle  the  accounts, 
of  executors,  administrators,  and  testamentary  trustees;  to  re- 
move testamentary  trustees,  and  to  appoint  a  successor  in  place 
of  a  testamentary  trustee  so  removed. 
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4.  To  enforce  the  payment  of  debts  and  legacies;  the  distriba- 
tion  of  the  estates  of  decedents;  and  the  payment  or  delivery,  by 
executors,  administrators,  and  tesUmentary  trustees,  of  monej 
or  other  property  in  their  possession,  belonging  to  the  estate. 

5.  To  direct  the  disposition  of  real  property,  and  interests  ii 
real  property,  of  decedents,  for  the  payment  of  their  debts  and 
funeral  expenses,  and  the  disposition  of  the  proceeds  thereof.  | 

6.  To  administer  justice,  in  all  matters  relating  to  the  affaire    , 
of  decedents,  according  to  the  provisions  of  the  statutes  relating 
thereto.  '} 

7.  To  appoint  and  remove  guardians  for  infants;  to  compel  the   i 
payment  and  delivery  by  them  of  money  or  other  property  be- 
longing to  their  wards;  and,  in  the  cases  specially  prescribed  by  ; 
law,  to  direct  and  control  their  conduct,  and  settle  their  accounts. 

8.  [Added,  10U8.1    To  settle  the  accounts  of  a  father,  mother   . 
or   other   relative   having   the   rights,    powers    and    duties   of  a  ' 
guardian  in  socage,  and  to  compel  the  payment  and  delivery  of 
money  or  other  property  belonging  to  the  ward.  i 

[New.]   L.  1903,  ch.  407.   In  effect  Sept.  1. 1903.  | 

This  jurisdiction  must  be  exercised  in  the  cases,  and  in  the  ' 
manner,  prescribed  by  statute.  ^ 

2  E.  S.  220,  J  1  (2  Bdm.  220);  also  L.  1874,  ch.  2«7  (0  Bdm.  884). 

S  2473.  Presnmptloii  of  Juriadiotton. 

Where  the  jurisdiction  of  a  surrogate's  court  to  make,  in  t 
case  specified  in  the  last  section,  a  decree  or  other  determination, 
is  drawn  in  question  collaterally,  and  the  necessary  parties  were 
duly  cited  or  appeared,  the  jurisdiction  is  presumptively,  and.  in 
the  absence  of  fraud  or  collusion,  conclusively,  established,  by 
an  allegation  of  the  jurisdictional  facts,  contained  in  a  written 
petition  or  answer,  duly  verified,  used  in  the  surrogate's  court. 
The  fact  that  the  parties  were  duly  cited  is  presumptively  proved, 
by  a  recital  to  that  effect  in  'the  decree.  * 

L,  1870,  ch.  359.  {  1. 


{  2474.   Jnrlmdlction  not  lost  by  defect  in  record. 

The  surrogate's  court  obtains  jurisdiction  in  every  case  by  tkf 
existence  of  the  jurisdictional  facts  prescribed  by  statute,  and 
by  the  citation  or  appearance  of  the  necessary  parties.  An  ob- 
jection to  a  decree  or  other  determination,  founded  upon  an 
omission  therein,  or  in  the  papers  upon  which  it  was  founded, 
of  the  recital  or  proof  of  any  fact  necessary  to  jurisdiction,  which 
actually  existed,  or  the  failure  to  take  any  intermediate  pro- 
ceeding, required  by  law  to  be  taken,  is  available  only  upon 
appeal.  But,  for  the  better  protection  of  any  party,  or  other 
person  interested,  the  surrogate's  court  may,  in  its  discretion, 
allow  such  a  defect  to  be  supplied  by  amendtnent. 

L.  18«0.  oh.  2G0,  §  1  (7  Edm.  433):  L.  1870,  ch.  358,  f  1,  and  I*.  18T2.  ch.  9J 
(9  Edm.  327). 
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CHAPTER  XVIII. 


§2473 


Surrogates'  Courts,  and  Proceedings  Therein. 

-  Oreanizmtion,  Jarlsdlction,  mnd  I'oir«n  of  tbe  Coart.  Dntles, 
Poweig,  and  OlNablllties  of  the  Sorrogmte,  and  tbe  Officers 
of  ibe  Conrt.    ■Ucellaneouii  ProvlflioBS. 

-  ProrlHions  Belatlnfr  Generally  to  the  Proceedings  In  Sarrocates' 
Coarts,  and  to  Appeals  from  those  Courts. 

-ttrdntlng  and  Revokin*  Probate,  Letters  Testamentarj,  and 
Loiters  of  AdminUtratlon.    Foreign  Wills ;  AncUlarj  Letters. 

-  ProeeedlniTB  bjr  or  against  an  Exeentor  or  Administrator,  Toneh- 
ing  the  Administration  and  Settlement  of  the  Estate. 

DlKposttien  of  the  Decedent's  Real  Property,  for  the  Payment  of 
Debts  and  Funeral  Expenses.    Distribution  of  the  Proceeds. 

ProTlsions  Relating  to  a  Testamentary  Trastee. 

-Provisions  Relating  to  a  Guardian. 

TITLE  I. 

sation,  jurisdiction,  and  powers  of  the  court.  Duties, 
)wers,  and  disabilities  of  the  surrogate,  and  the  officers 
'the  court.     Miscellaneous  provisions. 

tele  1.  Jurisdiction    of    the    court,    and    authority    of    the    surrogate 

2.  General    duties    and    disabilities    of    the    surrogate,    or    temDorftry 

surrogate. 
I.  Clerks;   stenographers;    miscellaneous  provisions. 

ARTICL.E2   FIRST. 

[  Jurisdiction  of  the  courts  and  authority  of  the  mrrogaU, 

p.  2472.  General    Jurisdiction    of   surrogate's    court. 

I   *4<3.  Prfunmptlon  of  Jurisdiction. 

I   J!1I^  Jurisdiction   not    lost    by    defect    in    record. 

^4^5.  Effect  of  exercise  of  Jurisdiction. 

*478.  Exclusive  Juri»dlctIon. 

51II-  9'^nrurrent    Jurisdiction    of    two   or    more    mirmirates. 

oi-f.    J"'''s'^*<'H<>n.    how    affected    by    lo<'Hliiy    of    debts. 

iVJr'  •'•^rlstllotlon   In  new  or  altered  county. 

l^fl  !**••    ^^nsfer   of   proceedings    to    proper   county. 

SIwo    '"''•''^'ntal    powers   of   the    surmjcnte. 

*«2.  Application  of  chapter;   conflrmatlon  of  previous  acts. 

14T2.  General  JnrlMdlctlon   of  fmrrosate'a  eonrt. 

Each  Biirropate  must  hold,  within  his  county,  a  court,   which 
■.  m  addition   to   the  powers   (?onferred   upon   it.   or  upon   the 
^offaie    by  special  provision  of  law,  jurisdiction,  as  follows: 
i.  io  take  the  proof  of  wills;  to  admit  wills  to  probate;  to  re- 
hrsh        P^*^^*^*^   thereof;    and   to    take   and    revoke    probate   of 

^  To  prant  and  revoke  letters  testamentary  and  letters  of  ad- 
JBWTTation,  and  to  appoint  a  successor  in  place  of  a  person 
note  letters  have  been  revoked. 

3.  To  direct  and  control  the  conduct,  and  settle  the  accounts, 
'executors,  administrators,  and  testamentary  trustees-  to  re- 
»Te  testamentary  trustees,  and  to  aopoint  a  successor  }n  place 
I  a  testamentary  trustee  so  removed. 
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I  2478.  JnrlMdiction,  how^  afFeeted  by  locality  of  debts. 

For  the  purpose  of  conferring  jurisdiction  upon  a  surrogates 
court,  a  debt,  owing  to  a  decedent  by  a  resident  of  the  Slate,  ii^ 
regarded  as  personal  property,  situated  within  the  county  wher^ 
the  debtor,  or  either  of  two  or  more  joint  debtors,  resides:  and 
a  debt,  owing  to  him  by  a  domestic  corporation,  is  regarded  u 
personal  property,  situated  within  the  county  where  the  principil 
office  of  the  corporation  is  situated.  But  the  foregoing  proTisi 
does  not  apply  to  a  debt  evidenced  by  a  bond,  promissory  no 
or  other  instrument  for  the  payment  of  money  only,  in  te 
negotiable,  or  payable  to  the  bearer  or  holder.  Such  a  de 
whether  the  debtor  is  a  resident  or  a  non-resident  of  the  Stai 
or  a  foreign  or  a  domestic  government.  State,  county,  pub] 
oflQcer,  association,  or  corporation,  is,  for  the  purpose  of  so  coi 
ferring  jurisdiction,  regarded  as  personal  property,  at  the  pi 
where  the  bond,  note,  or  other  instrument  is,  either  within 
without  the  State. 

i    2479.   [Am*d,    1883.]      Jurisdiction    iu    new    or    allei 
coantjr. 

Where   a   new   county   has   been    heretofore,   or   is   hen 
erected,  or  territory  has  been  heretofore,  or  is  hereafter  trai 
ferred  from  one  county  to  another,  the  jurisdiction  of  the 
gate's  court  of  each  of  the  counties  affected  thereby,  to  take 
proof  of  a  will,  or  to  grant  letters,  depends  upon  the  localil 
when  the  petition  is  presented,  of  the  place,  where  the  propel 
of  the  decedent  is  situated,  or  .where  the  event  occurred,  as 
case  may  be,  which  determines  jurisdiction.    If,  before  the  ei 
tion  of  the  new  county,  or  the  transfer  of  the  territory,  lett 
have  been  granted,  upon  the  ground  that  the  decedent  died 
resided  within  the  county,  the  surrogate's  court  from  which  tl 
w^ere  issued,  has  exclusive  jurisdiction  of  the  estate,  and  of 
matters  incidental  thereto;  and  if  the  place  where  the  decedei 
died  or  resided  is  embraced  within  another  county,  certified  copk 
of  any  papers  or  proceedings,  filed,  entered,  or  recorded  in 
surrogate's  court  thereof,  must  be  furnished,  on  the  payment 
the  fees  therefor,  by  the  proper  officer,  to  any  person  intereeti 
in  the  estate;  and,  upon  the  lattor's  request  and  payment  of 
fees  therefor,  the  proper  officer  of  the  court  so  having  jurisdictk 
must  file,  enter,  or  record  the  same,  in  like  manner  and  with    " 
effect  as  the  originals.    Where  the  letters  were  granted  upon 
ground,  other  than  the  decedont's  death  or  residence  within 
county,  the  jurisdiction  of  the  court  from  which  they  were  issiM 
remains  unaffected  by  any  change  in  the  territorial  limits  of 
county. 
L.  1870,  ch.  20,  S8  1  and  2  (7  Edm.  582);  L.  1883,  eta.  Se. 

I  2480.  Id.t  tranafer  of  proceedings  to  proper  eonnty. 

A  special  proceeding  pending  in  a  surrogate's  court,  whose  ji 
diction  to  entertain  the  same  is  taken  away  by  the  provisions  of  j 
the  last  section,  or  in  eonsequence  of  the  erection  of  a  ne* 
county,  or  the  alteration  of  the  territorial  limits  of  a  eottnty*;j 
after  this  act  takes  effect,  must  be  transferred,  by  order  of  tte^ 
court  in  which  it  is  pending,  to  the  surrogate's  court  having: , 
jurisdiction;  and  the  latter  court  has  the  same  jurisdictioB.  1 
power,  and  authority  with  respect  thereto,  which  the  forn«* '; 
court  would  have  had,  if  the  territorial  limits  of  its  county  hatf 
not  been  changed. 
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I  2481.  IscldentAl  poiwera  of  tlie  ■arrovate. 

A  surrogate,  in  court  or  out  of  court,  as  the  case  requires,  has 
>wer: 

1.  To  issue  citations  to  parties,  in  any  matter  within  the  juris- 
iction  of  his  court;  and,  in  a  case  prescribed  by  law,  to  compel 
ke  attendance  of  a  party. 

2.  To  adjourn,  from  time  to  time,  a  hearing  or  other  proceeding 
[  his  court;  and  where  all  persons  who  are  necessary  parties 
kve  not  been  cited  or  notified,  and  citation  or  notice  has  not 
ten  waived  by  appearance  or  otherwise,  it  is  his  duty,  before 
^Keeding  further,  so  to  adjourn  the  same,  and  to  issue  a  sup- 
Omental  citation,  or  require  the  petitioner  to  give  an  additional 

tice,  as  may  be  necessary. 
To  issue,  under  the  seal  of  the  court,  a  subpoena,  requiring 
attendance  of  a  witness,  residing  or  being  in  any  part  of  the 
tte;  or  a  subpoena  duces  tecum,  requiring  such  attendance,  and 
production  of  a  book  or  paper  material  to  an  inquiry  pending 
the  court. 
To  enjoin,  by  order,  an  executor,  administrator,  testamentary 
or  guardian,  to  whom  a  citation  or  other  process  has 
doly  issued  from  his  court,  from  acting  as  such,  until  the 
ler  order  of  the  court. 

To    require,    by    order,    an    executor,    administrator,    testa- 
iry   trustee,  or  guardian,  subject  to  the  jurisdiction  of  his 
fc,  to  perform  any  duty  imposed  upon  him,  by  statute,  or  by 
^surrogate's  court,  under  authority  of  a  statute. 
To  open,  vacate,  modify,  or  set  aside,  or  to  enter,  as  of  a 
ler  time,  a  decree  or  order  of  his  court;  or  to  grant  a  new 
or   a   new  hearing  for  fraud,   newly   discovered   evidence, 
l1  error,  or  other  sufficient  cause.    The  powers  conferred  by 
subdivision,  must  be  exercised  only  in  a  like  case  and  in  the 
manner,  as  a  court  of  record  and  of  general  jurisdiction 
nses  the  same  powers.    Upon  an  appeal  from  a  determina- 
of  the  surrogate,  made  upon  an  application  pursuant  to  this 
ivision,  the  general  term  of  the  supreme  court  has  the  same 
rer  as  the  surrogate;  and  his  determination  must  be  reviewed. 
If  an  original  application  was  made  to  that  term. 
To  punish  any  person  for  a  contempt  of  his  court,  civil  or 
linal.   in  any   case  where   it  is  expressly  prescribed  by   law 
a  court  of  record  may  punish  a  person  for  a  similar  con- 
it,  in  like  manner. 

Subject  to  the  provisions  of  law,  relating  to  the  disqualifi- 
of  a  judge  in  certain  cases,  to  complete  any  unfinished  busi- 
pending  before  his  predecessor  in  the  office,  including  proofs, 
mntings,  and  examinations. 
%  To  complete,  and  certify  and  sign  in  his  own  name,  adding 
^  his  signature  the  date  of  so  doing,  all  records  of  papers,  left 
■completed  or  unsigned  by  any  of  his  predecessors. 
flO.  To  exemplify  and  certify  transcripts  of  all  records  of  his 
port,  or  other  papers  remaining  therein. 

[11.  With  respect  to  any  matter  not  expressly  provided  for  in 
w  foregoing  subdivisions  of  this  section,  to  proceed,  in  all  mat- 
IKS  snbject  to  the  cognizance  of  his  court,  according  to  the 
^orse  and  practice  of  a  court,  having,  by  the  common  law, 
IKifldiction  of  such  matters,  except  as  otherwise  prescribed  by 
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statute;  and  to  exercise  sach  incidental  powers,  as  are  aeoesstn 
to  carry  into  effect  the  powers  expressly  conferred. 


2  R.  S.  221,  is  6  and  11  (2  Edm.  230,  231);  L.  1837.  ch.  460,  I  9  (^ 
488);  id.,  S  61  (4  Edm.  487);  L.  1870,  ch.  74,  f  2  (7  Bdm.  601);  L.  1871.  ck 
424,  §  Z,  aud  L.  1874,  ch.  9  (9  Edm.  849). 

S  2482.   [A-m*d,  1893.]     Application  of  cliapter)  eonflrma- 
tlon  of  previous  acta. 

Each  provision  of  tliis  chapter,  relating  to  the  jurisdiction  of 
the  surrogate's  court,  to  take  the  proof  of  a  will,  and  to  grant 
letters  testamentary  or  letters  of  administration,  or  regulating 
the  mode  of  proceeding  in  any  matter  connected  with  the  estate 
of  a  decedent,  applies,  unless  otherwise  expressly  declared  therein, 
whether  the  will  was  made,  or  the  decedent  died,  before  or  after 
this  chapter  takes  effect.  All  acts  hitherto  of  surrogates  and 
officers  acting  as  such  in  completing  by  certifying  in  their  owa 
names  any  uncertified  wills,  and  by  signing  and  certifying  it 
their  own  names,  the  unsigned  and  uncertified  records  of  will*; 
and  of  other  proofs  and  examinations  taken  in  the  proceedinsi, 
of  probate  thereof,  before  their  predecessors  in  office,  are  here^ 
confirmed  and  declared  to  be  valid  and  in  full  compliance  witk 
the  pre-existing  statutory  requirements. 

L.  1883,  ch.  680. 
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Kings,  before  either  of  the  officers  authorized  in  this  section  k 
discharge  the  duties  of  the  office  of  surrogate  of  such  county  fv 
the  time  being,  if  an  issue  is  joined  or  a  contest  arises  either  s 
tike  facts  or  the  law,  such  officer,  in  his  discretion,  may,  by  orda 
transfer  such  cases  to  the  supreme  court  to  be  heard  and  dedda 
at  a  special  term  thereof,  held  in  such  county,  which  order  shal 
be  recorded  in  the  surrogate's  office.  A  certified  copy  of  sucl 
order,  together  with  the  appropriate  certificate  or  certificates  a 
the  authority  of  the  officer  to  act  as  surrogate,  shall  be  suffide^ 
and  condusiTe  evidence  of  the  jurisdiction  and  authority  of  tk 
supreme  court  in  such  matter  or  cause.  After  a  final  order  (j 
decree  is  made  in  the  matter  or  cause  so  transferred  to  iSk 
supreme  court,  the  court  shall  direct  the  papers  to  be  ret 
and  filed,  and  transcripts  of  all  orders  and  decrees  made  tiu 
to  be  recorded  in  the  surrogate's  office  of  such  county;  and  w\ 
so  filed  and  recorded,  they  shall  have  the  same  effect  as  1 
they  were  filed  and  recorded  in  a  case  pending  in  the  surrogatd 
court  of  such  county. 

L.  1888,  ch.  686.  J 

I   2485.    [Am'a,    1898.]    If  surrogate    dlsauallfled,   wko 
act. 

Where  the  surrogate  of  any  county,  except  New  York  is 
eluded  or  disqualified  from  acting  with  respect  to  any  partis 
matter,  his  jurisdiction  and  powers  with  respect  to  that  mai 
Test  in  the  several  officers  designated  in  the  last  section,  in 
order  therein  provided  for.     If  there  is  no  such  officer  quail 
to  act  therein,  the  surrogate  may  file  in  his  office  a  certificai 
stating  that  fact;  specifying  the  reason  why  he  is  disqualified 
precluded;  and  designating  the  surrogate  of  an  adjoining  coni 
other  than  New  York,  to  act  in  his  place  in  the  particular  mat 
The  surrogate  so  designated  has,  with  respect  ^o  that  mat 
all  the  jurisdiction   and   powers  of   the  surrogate   making 
designation,  and  may  exercise  the  same  in  either  county. 

L.  1893.  ch.  686. 

I  2486.   [Am'4»  1803»  1895.]    Id4|  tm  New  York  eovaty. 

In  the  county  of  New  York,  the  supreme  court,  at  a  si 
term  thereof,  on  the  presentation  of  proof  of  Its  authoritT; 
prescribed  in  the  next  section,  must  exercise  all  the  powers 
jurkidiction  of  the  surrogate's  court,  as  follows: 

1.  Where  the  surrogate  is  precluded  or  disqualified  from  acui 
with  respect  to   a  particular  matter,   it  must  exercise   all 
powers  and  jurisdiction  of  that  court  with  respect  to  that  mai 

2.  Where  the  office  of  surrogate  of  the  county  is  vacant,  or 
surrogate  is  disablod  by  reason  of  sickness,  absence  or  Imatf 
it  must  exercise  all  the  powers  and  jurisdiction  of  that  coog 
until  the  vacancy  is  filled  or  the  disability  ceases,  as  the  cO^ 
may  be. 

ij.   18d3,   ch.   086;  L.   1896.  ch.  046. 

f  24ST.  [Am'd,  ISOB.]     Proof  of  avtliorttr. 

The  authority  of  another  officer,  or,  in  the  county  of  New  T|A 
of  the  supreme  court,  to  act  as  prescribed  in  the  last  tiiiw 
Mctions,  must  be  proved,  in  one  of  the  following  modes: 
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1.  Where  the  surrogate  is  disqualified,  or  precluded  from  act- 
Dg  in  a  particular  matter,  that  fact  may  be  proved  by  the 
nrrugate's  certificate  thereof;  or,  except  as  otherwise  prescribed 
a  section  24i$5,  by  affidavit  or  oral  testimony. 

2.  The  fact  thai  the  surrogate  is  so  disqualified  or  precluded, 
r  that  he  is  disabled,  or  that  the  office  is  vacant,  and  also  the 
inthority  of  the  officer,  or  of  the  court,  as  the  case  may  be,  to 
ftt  in  his  place,  may  be  proved,  and  are  deemed  conclusively 
^tablished,  by  an  order  of  a  justice  of  the  supreme  court  of  the 
bdicial  district  embracing  the  county.  After  such  an  order  is 
Kade,   the  surrogate  shall  not  make  the  certificate  specified  in 

Ion  2485  of  this  act,  and  if  such  a  certificate  has  been  there- 
of ore  filed,  the  powers  and  jurisdiction  of  the  surrogate  therein 
lignated,  as  specified  in  that  section,  thenceforth  cease. 
1SI6,  eh.  046. 

^1  S488.  Id.  I  'When  and  how  n&ade* 

;  An  order  may  be  made  as  prescribed  in  subdivision  second  of 
p»  last  section,  upon  or  without  notice,  as  a  justice  of  the  su- 
xe  court  of  the  judicial  district  embracing  the  county  thinks 
_  }r.  It  must  recite  the  cause  of  the  making  thereof,  it  must 
lignate  the  officer  or  court  empowered  to  discharge  the  duties 
/the  office  of  surrogate;  and,  if  it  relates  to  a  particular  matter 
it  must  designate  that  matter.  It  may,  in  the  discretion 
le  jastiee,  require  an  officer  to  give  security  for  the  due  dis- 
^e  of  the  duties  therein.  Where  the  office  of  surrogate  is 
It.  or  the  surrogate  is  disabled  by  reason  of  lunacy,  the 
ley-general,  if  directed  by  the  governor,  must,  or  the  dlstrict- 
»mey,  upon  his  own  motion,  may  apply  for  the  order,  and 
[justice  of  the  supreme  court  of  the  judicial  district  embracing 
county  must  grant  it  upon  his  application.  A  justice  of  the 
»reme  court  of  the  judicial  district  embracing  the  county  may 
grant  the  order  upon  the  application  of  a  party,  or  a  person 
rat  to  become  a  party  to  any  special  proceeding  in  the  surro- 
tte's  court.  Where  the  surrogate  is  sick  or  absent,  the  granting 
an  order  rests  In  the  discretion  of  the  justice,  and  its  effect 
ly  be  qualified  as  the  justice  thinks  proper. 

1884,  cfa.  400.  I  1. 

%4SBm  Hirtr  nnthorltr  «aper«eded. 

lere  an  order  is  made  by  a  justice  of  the  supreme  court  of 
judicial  district  embracing  the  county,  as  prescribed  in  the 
two  seotions,  or  an  appointment  is  made  by  the  board  of 
rrieors,  as  prescribed  in  section  2492  of  this  act,  for  any 
ye  except  a  vacancy  in  the  office  of  surrogate,  It  may  be 
roked,  without  prejudice  to  any  proceedings  theretofore  taken 
virtue  thereof,  by  a  justice  of  the  supreme  court  of  the  judicial 
trict  embracing  the  surrogate's  county,  upon  proof  that  it  was 
>rovidently  made,  or  that  the  cause  of  making  it  has  become 
>perative.  Such  an  order  or  appointment,  made  upon  the 
liround  that  the  surrogate's  office  is  vacant,  is  superseded  without 
toy  formal  revocation,  by  the  filling  of  the  vacancy.  After  the 
Wrder  or  appointment  is  revoked,  or  the  vacancy  is  filled,  as  the 
gse  may  be,  the  unfinished  business,  in  any  proceedings  taken 
ly  virtue  of  the  order  or  appointment  must  be  transferred  to. 
pM  may  be  completed  by.  the  surrogate,  in  the  same  manner 
■™^w]th  like  effect,  as  where  a  new  surrogate  completes  the 
VBonished  bnainess  of  his  predecessor. 
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Kingi,  before  either  aC  the  officers  auihorixed  lu  Otii 
disciiarge  the  autiea  of  the  office  of  surrogate  o(  uucU 
the  time  beJDg,  if  bq  issue  is  joineJ  or  a  contwl  arifei-i 
the  (HctB  or  the  law,  such  omcer,  in  bis  discretion,  may 
transFer  anch  caaee  to  the  Bupi«ue  court  to  be  beard  a 
at  a  special  term  thereof,  held  in  «ufh  wiintj',  which  i 
be  recorJed  iii  the  surrognte'a  office.  A  ceMiBed  coi 
order,  together  with  the  aiipropriate  certificnie  or  cor 
the  authoritr  of  the  officer  to  act  as  surrogHle,  shall  b 
and  coDcliuive  evidence  of  the  juriedictioo  aud  autlioi 
■□preme  court  iti  such  luatler  or  cnuae.  After  ii  liuu 
decree  is  made  in  the  matter  or  ciiiise  so  irnnsrvri 
■upreme  court,  the  court  shall  direct  the  paiiers  lo  li 
and  filed,  aiid  trauBcripls  of  all  ordei's  and  dfcreea  ino 
to  be  recorded  iu  the  durrogale'e  office  of  such  touuiy; 
■o  filed  aud  recorded,  liie;  shall  have  tho  aaiue  el 
they  were  filed  and  recorded  In  a  case  iieuding  iu  the  i 
court  of  auch  couul]'. 
L.  ISM,  cb.  Bsa. 

I    348B.    [Am'd,    IRtKI.]    It   inrroKBle    dlaqnallfled 

Where  the  surrogBtp  of  any  county,  except  New  Yi 
eluded  or  diaqoulified  from  actiuE  with  respect  to  any 
matter,  hla  juriadiction  snd  powers  witit  re»pe«t  lo  tl 
vest  in  the  several  officers  desiKUated  ia  Uie  Inst  sect 
order  therein  provided  for.  If  there  is  no  such  orHo* 
to  act  therrfn,  the  Hurroftate  may  BLe  in  bis  office  a 
iitBting  thst  (net;  specifying  the  reason  why  he  is  disc 
precluded;  and  deaUnating  the  Burrogate  oC  an  adjomi 
other  than  New  York,  to  act  in  his  place  in  the  particu 
The  anrroffate  no  defifrnnied  hng.  wflh  respect  fo  •'- 
all    the  jurisdiction   and    powers   of   the*  '" 

desiftnation,  nud  may  eierclae  the  same  ir 


I  84Se.    [Am'd,  1803,  IBSS.]     Id.l  !■  tew  Vorit  c» 

In  the  county  of  New  York,  the  supreme  court.  n1 
terra  thereof,  on  the  presentaUon  of  proof  of  ilB  au 
prescribed  in  the  nest  section,  must  Mtereisc  nil  the  p 
jnrlsdictioa  of  the  surrogate's  court,  aa  followa: 

J  Where  the  surrogate  is  precluded  or  diaimalifipd  fi 
with  respect  to  a  particular  matter,  it  must  eicrci 
powers  and  jurisdiction  of  that  court  with  respect  (o  tl 

2.  Where  the  office  of  surrognte  of  the  county  is  vac 
nirroKDte  is  disahW  by  reason  of  sicknees.  nhsencp 
it  must  exercise  all  the  powers  and  iurlBdiclIon  of  i 
until  the  vacancy  is  filled   or  the  dianbillly  cenBes,   a 


I  S49T.  [Am'it,  ISDO.I     proof  of  ■«t»n>rttr- 

The  Biithority  of  nuolher  officpr.  or.  In  the  county  of 
of  the  Hupcenje  court,  to  act  nn  prescribed  in  iho 
sections,  must  be  proved,  in  one  of  the  foUojvtng  modi! 


^ 


:.18,t.l,a.2        *  BOOKS.  g§  2494-08 

is  disqualified  or  predaded  from  acting,  the  saperrisors  of  the 
■oonty  must  allow  him  a  just  compensation  for  his  seryioes 
hereuiy  to  be  audited  and  collected  in  the  same  manner. 

L.  ISn.  <3k.  600,  I  8  <9  Edm.  214),  tm'd. 

i  S484.  Id*  I  metMf  etCy  iirherc  iiad  how  reeorded* 

Where  an  act  is  done,  or  a  proceeding  is  taken  bj,  before^  or 
or  authority  of,  an  officer,  or  a  person  appointed  by  the  board  of 
aperviaors,  temporarily  acting  as  surrogate  of  any  county,  as 
fresoribed  in  this  article,  the  same  must  be  recorded,  or  the 
iroper  minutes  thereof  must  be  entered,  in  the  books  of  ihh 
orrogate's  court,  in  like  manner  as  if  the  same  was  done  or 
ftken  by,  before,  or  by  authority  of  the  surrogate  of  the  county; 
tnd  the  officer  or  person  so  acting,  or  the  clerk  of  the  surrogate's 
ourt,  must  sign  the  certificate  of  probate  and  any  letters  so 
Bued,  and  must  certify  the  record  thereof  in  the  book. 

J  B.  8.  80,  9  63  (2  Bdm.  81). 

L|  2485.  [An'dy  1888.]    Snrroaate)  ifrhen  not  to  bo  eownsol. 

^  surrogate  shall  not  be  counsel,  solicitor,  or  attorney,  in  a 
"^l  action  or  special  proceeding,  for  or  against  any  executor, 
linistrator,    temporary    administrator,    testamentary    trustee, 
j^ian,  or  infant,  over  whom,  or  whose  estate  or  accounts* 
could  have  any  jurisdiction  by  law.     The  surrogate  of  the 
mty  of  Monroe  shall  not  act  as  referee,  or  practice  as  attorney 
counaelor  in  any  court  of  record  in  the  state. 

180B,  ch.  686. 

^t  2490.  Snrroffate,  frhen  dlsanalllled. 

In  addition  to  his  general  disqualifications  as  a  judicial  officer, 
i  surrogate  Is  disqualified  from  acting  upon  an  application  for 
arobate,  or  for  letters  testamentary,  or  letters  of  administration, 
m  each  of  the  following  cases: 

1.  Where  he  is,  or  claims  to  be,  an  heir  or  one  of  the  next 
|f  kin  to  the  deccilent,  or  a  devisee  or  legatee  of  any  part  of  the 

rtate. 

2.  Where  he  is  a  subscribing  witness,  or  is  necessarily  exam- 
or  to  be  examined  as  a  witness,  to  any  written  or  nuncu- 

jtive  will 

[3.  Where  he  is  named  as  executor,  trustee,  or  gnardian,  in  any 
or  deed  of  appointment,  involved  in  the  matter. 

la  B.  a.  79,  9  48  (2  Edm.  80);  L.  1847.  ch.  470,  J  82  (4  Bdm.  586);  L.  1871, 
860.  I  8  (9  Edtn.  214). 

'  I  2487.  Dlsqnalilloation)  wlten  objeotlon  must  bo  talcom. 

An  objection  to  the  power  of  a  surrogate  to  act,  based  upon  a 
Usqualification,  established  by  special  provision  of  law,  other 
Bum  one  of  those  enumerated  in  the  last  section,  is  waived  bf 
fen  adult  party  to  a  special  proceeding  before  him,  unless  It  is 
taken  at  or  before  the  joinder  of  issue  by  that  party;  or.  where 
to  issue  in  writing  Is  not  framed,  at  or  before  the  submissioQ 
of  the  matter  or  question  to  the  surrogate. 

3  R.  8.  276.  f  14  (2  Edm.  286):  L.  1844,  cli.  800,  8  6  (4  Bdm.  6M). 

t  8488.  Books  to  be  kept  br  surroffate. 

Each  surrogate  must  provide  and  keep  the  following  books: 
1  A  record-book  of  Wills,  in  which  must  be  recorded,  at  lengtti, 
•▼ery  will,  reqtiired  by  law  to  be  recorded  \n  his  \>ffice,  with  the 
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decree  admitting  it  to  inrobate,  and  also,  if  tiie  probate  is  lut 
contested,  the  proof  taken  thereupon. 

2.  A  record-book  of  letters  testamentary  and  letters  of  admifr 
Istration,  in  which  must  be  recorded  all  such  letters,  issued  oil 
of  his  court. 

3.  A  record-book,   in   which  must  be  recorded   erery 
whereby  the  account  of  an  executor,  administrator,   trustee^ 
ipiaxdlan  is  settled. 

4.  A  book,  containing  a  minute  of  cTery  paper  filed,  or  o 
proceeding  taken,  relating  to  the  disposition  of  the  real  p 
of  a  decedent,  and  a  record  of  every  order  or  decree, 
thereupon;  with  a  memorandum  of  every  report  made,  and  o 
proceeding  taken,  founded  upon,  a  decree  for  such  a  disposi 

6.  A  book,  containing  a  record  of  every  decree  or  oroer, 
record  of  which  is  not  required  by  this  section  to  be  kept 
where;  together  with  a  memorandum  of  each  execution  i 
and  of  the  satisfaction  of  each  decree  recorded  therein. 

6.  A  book,  in  which  must  be  recorded  all  letters  of  guard! 
shhs  issued  out  of  his  court. 

7.  A  book  of  fees  and  disbursements,  in  which  must  be  en 
by  items,  all  fees  charged  or  received  by  him  for   service! 
expenses,  and  all  disbursements  made  or  incurred  by  him,  w? 
are  chargeable  against  those  fees,  or  to  the  county. 

The  expense  of  providing  the  books  specified  in  this  s 
a  county  charge. 

2  R.  8.  222,  I  7  (2  Bdm.  231);  2  B.  S.  110,  fi  eO  (2  Edm.  114);  2  R.  S.  ! 
I  18  (2  Bdm.  106);  2  R.  S.  80.  {  67  (2  Bdm.  ^;  L.  1887.  cb.  460.  f|  S  •< 
(4  Edm.  487);  L.  1808,  ch.  8B6. 

S  2489*  The  same. 

To  each  of  the  books,  kept  as  prescribed  in  the  last 
most  be  attached  an  alphabetical  index,  referring  to  the  pi . 
the  book,  where  each  subject  may  be  found.    The  surrogate 
keep  two  or  more  books,  for  a  further  division  of  the  subj< 
specified  in  either  subdivision  of  the  last  section;  in  which  " 
he  must  keep  a  separate  index  to  each  set  of  books.    Sach  d< 
revoking  the  probate  of  a  will,  or  revoking  or  otherwise 
letters  testamentary,  letters  of  administration,  or  letters  of  gni 
ianship,   or  suspending  or  removing  a  testamentary   trustee, 
modifying  or  otherwise  affecting  any  other  decree,  must  be 
noted  at  the  end  or  in  the  margin  of  the  record  of  the  will, 
or  original  decree,  with  a  reference  to  the  book  and  page 
the  subsequent  decree  is  recorded.    The  books,  kept  as  prei 
in  the  last  section,  appertain  to  the  surrogate's  office,  and  m^ 
be  opened,  at  all  reasonable  times,  to  the  inspection  of  any 

2  R.  8.  222.  <  7  (2  Edm.  282);  L.  1887.  cb.  400.  {  2  (4  Bdm.  489). 

i  2600.  [Am'd,  1803.]    Papers  and  books  to  be  presi 
and  bonds  llled. 

The  surrogate  must  carefully  file  and  preserve  in  his  of&t 
every  deposition,  affidavit,  petition,  report,  account,  voucher, 
other  paper,  relating  to  any  proceeding  in  his  court:  and  del" 
to  his  successor  all  the  papers  and  books  kept  by  him.  All  be 
required  to  be  filed  with  the  surrogate,  or  in  bis  office,  must 
proved  or  acknowledged  as  deeds  are  required  by  law  to  oe  proi 
or  acknowledged. 

U  1808,  cb.  886. 
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I  1801.  [Am'd,  1898.]    W^en  fee*  not  to  be  eluursedi  re- 
art  of  f  eee. 

If  the  inrentfftj  of  peraoaal  prop^ty  of  a  testator  or  Intestate^ 
led  in  the  office  of  the  surrogate,  does  not  exceed  the  sum  of 
le  thousand  doUars,  no  fees  for  any  seirices  done  or  performed 
r  the  surrogate  shall  be  charged  to  or  received  from  the  execa- 
r  or  administrator.  If  the  petition  for  letters  testamentary  or 
I  administration  shall  allege  that  in  the  belief  of  the  petitioner 
le  inventory  will  not  exceed  such  amount,  no  fees  shall  be  re- 
ived until  it  appears  from  the  inventory  when  filed  that  the 
lional  property  does  not  exceed  liiat  sum.  On  the  appointment 
;  a  guardian,  if  it  aopears  that  the  application  is  made  for  the 
Vpose  of  enabling  tne  minor  to  receive  bounty,  arrears  of  pay 
I  prize  money,  or  pension  due,  or  other  dues  or  gratuity  from 
k  federal  or  state  government,  ^or  the  services  of  the  parents, 
[brother  of  such  minor  in  the  military  or  naval  service  of  the 
■ited  States,  no  fees  shall  be  charged  or  received.  The  surro- 
i  of  each  county,  except  New  York,  must,  at  his  own  expense, 
ce  a  report  to  the  board  of  supervisors  of  the  county,  on  the 
day  of  each  annual  meeting  tnereof,  containing  a  statement. 
Bed  by  his  oath,  of  all  fees  received  or  charged  by  him  for 
rices  or  expenses,  since  the  last  report,  and  of  all  disburse- 
Its  diarg^eaole  against  the  same,  or  to  the  county,  stating  par^ 
~  iriy  each  item  thereof. 

IBM,  eh.  086. 

880K.   [Added,  1908.]      Books  for  reeordlns  tnstrninents 
llaflT  ^mtrnt^Mf  ete. 

ich  surrogate  must  provide  a  book  in  which  shall,  upon  the 
Ication  of  any  person  interested,  be  recorded  instruments 
ling  estates,  in  whole  or  in  part,  executed  by  one  or  more 
tutors,  administrators,  or  testamentary  trustees  and  one  or 
legatees,  devisees,  aistributees  or  creditors;  also  like  instrn- 
Its  executed  by  guardians  and  wards  who  have  attained  full 
»;  also  instruments  acknowledging  payment  of  moneys  pursuant 
^le  provisions  of  decrees  for  the  judicial  settlement  of  accounts 
[ecutors,  administrators,  testauieutary  trustees  and  ^ardiniis. 
7  such  instrument  to  be  recorded  shall  be  acknowledged  or 
red  and  certified  in  like  manner  as  wotild  be  required  in  th« 
of  a  deed  of  real  estate  to  be  recorded  in  the  same  county; 
the  record  thereof,  or  a  certified  copy  of  such  record,  shall 
^|iro8um]>tive  evidence  of  the  contents  of  such  instrument  and 
due  execution.  The  person  presentin2r  any  such  instrument 
record  shall  pay  to  tlie  clerk  of  the  surrogate's  court  a  f«»e  of 
a  cents  for  each  folio.  The  expense  of  providing  the  book 
Iccified  in  this  section  is  a  county  charge. 

}»>  190ft,  cb.   300.    In  effoct  Sept.   1,   1906. 

1  SS4Nt.  "Wliat  papers  to  be   transmitted   to   secretary   of 
Pie«  expcneee  thereof. 

A  surrogate  who  admits  to  probate  the  will  of  a  person,  who 
[tt  not  a  resident  of  the  State  at  the  time  of  his  death;  or 
jMits  original  or  ancillary  letters  testamentary  upon  such  a  will, 
rorifrinal  or  ancillary  letters  of  adminstrntlon  upon  the  estate 
[•nch  a  person:  must,  within  ten  days  thereafter,  transmit  to 
J^  iecretary  of  State,  to  be  filed  in  his  office,  a  certified  copy  of 
»  wUl  or  letters.  The  surrogate's  fees  for  making  the  copy, 
M  the  expenses  of  transmission,  must  be  audited  by  the  comp-  u 

**«w,  and  paid  out  of  the  treasury  upon  his  warrant.  \ 

2  ft-  8.  80,  I  09  (?  Bdxn.  82).  am'd. 
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Sec.  2604.  Sanogate*!  court;  when  to  be  open. 
S606.  When  eorrogate  to  attend. 
^SOS.  When  and  wbete  eoort  beld»lii7  oeonty  jndsi. 
3007.  SeaL 

2&08.  Glerka  In  anrrogate's  office. 
2500.  Clerk    of    surrogate's    coart;    dopnty    clerk    of    sorrofEate's    coort; 

how  appolntod:  their  powem. 
2filO.  Additional  powers  of  deeks  of  aormgataa*  conrte. 
2511.  Surrogate   liable  for  clerk's  acta. 

2;>12.  Stonograpber  for  surrogates'   courts  In   New-Tork  and    Kings. 
2S^.^.  stenographers  In  other  .counties. 
2514.  Definition  qf  ezpreasions  need  la  tMs  cliaptor. 

« 

i  2604.    iAm*(i,  1888,  1999.3    flin>rovate*s  eovrt|  wlten  €•  hf^ 
open. 

Tlve  fiurrogatea'  court  to  always  open  for  the  transaction  of  as^ 
business,  within  its  powers  and  jurisdiction.  The  surrofirates  m 
the  city  and  county  of  New  York,  from  time  to  time  mu»t  appoiaft 
and  may  alter  the  times  of  holding  tenns  of  that  cotirt  for  thi 
trial  «f  probate  proceedings  and  for  the  hearing  of  motions  mm 
other  chamber  business.  They  must  prescribe  the  darataoa  4i 
such  terms,  and  assign  the  surrogate  to  preside  and  atteiid  irii 
the  terms  so  appointed.  In  case  of  the  inability  of  a  surrogatt 
of  that  comity  to  preside  or  sttend,  the  od&er  surrogate  mmj  pre;; 
side  or  attend  in  his  place.  Two  or  more  terms  of  the  surrej 
court  may  be  appointed  to  be  held  at  the  same  time.  Th« 
of  that  court  held  at  the  chambers  shall  dispose  of  all  h\ 
except  contested  probate  proceedings;  all  contested  probate  pi 
ceedings  shall  be  disposed  of  at  the  trial  term.  An  appo&ntmel 
must  be  published  in  t¥ro  newspapers  publi^ed  in  the  city 
New  York  during  or  before  the  first  week  in  January  in 
year;  except  that  the  surrogates  of  that  county  may,  by 
to  be  published  in  two  newspapers  in  the  city  of  New  York 
at  least  fire  days,  appoint  the  time  for  holding  chambers  and 
terms  during  the  year  eighteen  hundred  and  ninety-three, 
the  powers  conferred  by  law  npon  the  surrogate  of  the  city  ai 
county  of  New  York  may  be  exercised  by  either  of  the  surrogvl 
of  the  said  city  and  county;  and  there  shall  be  published  in 
official  law  paper  published  in  said  county,  upon  Monday  of  eT< 
week,  UTidor  the  n«me  of  the  surrogate  making  the  sereral  ^ 
pointmeiits,  a  full  and  true  list  of  the  names  of  all  appraisef^ 
transfer  tax  apprniwers,  special  guardians,  referees  and  temporal^ 
administratorR,  which  either  surrogate  shall  have  designated  oiP: 
appointed  during  the  preceding  week,  together  with  the  names  o|^ 
the  proceedings  in  which  they  wece  appointed  and  the  dales  of - 
said  appointments. 

L.  1893,  oh.  9 ;  L.  1899,  oh.  605.    In  effect  Sept.  1, 1899. 

f  2S0S.    [Am'd,  1881,  1892.]    Mrben  sarrovate  to  attend. 

The  surrogate  mu«t,  unless  prevented  by  sickness  or  other  mi* 
avoidable  casualty,  attend  at  his  office  on  Monday  of  each  week. 
except  during  the  month  of  August,  or,  where  Monday  is  a  public 
holiday,  on  the  following  Tuesday,  to  execute  the  powers  de- 
ferred and  the  duties  imposed  upon  him.  But  the  surrogate  of 
any  county  may,  by  an  instrument  in  writing,  vnider  his  hand, 
filed  in  the  office  of  the  clerk  of  the  cotinty,  at  least  twenty  days 
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«f<»re  tike  first  day  ol  January  in  any  year,  designate  a  day  oi 
he  week,  otlier  than  Monday,  on  wiiicii  ke  will  attend  at  his 
IBce,  or  a  tnoDth,  other  than  August,  during  which  he  will  he 
beent  tberefrom,  or  both,  diiruig  that  year;  and  where  the 
nonty  jud^e  is  also  surrogate,  he  is  not  required  to  attend  at 
la  office  on  any  day,  when  the  couo(;y  court  or  court  of  sessions 
(  sittln^r-  The  surrogate  must  also  execute  the  duties  of  his 
fice,  at  such  other  times  and  places,  within  his  county,  as  the 
bblie  convenience  requires.  The  anrrogatc  may  sign,  decrees, 
tttora  testamentary,  of  administration  oud  guardianship,  and  or* 
iers  during  the  month  of  August  or  such  other  month  as  he 
ball  designate  for  his  vacation,  wherever  he  shall  be  passing 
^h  Tacatlon  within  tbe  State. 

S  B.    S.    321    a  Bdm.  280);  U  1847,   ch.  280.  S  32  (4  Bdm.  66B);  U   1882, 

2800.   'Wl^^m  and  vrkere  coart  li«ld  hy  county  |n€«e* 

le  surrogate's  court,  in  a  county  where  the  county  judge  is 

sarrogratc,  may  be  held  at  the  time  and  place  at  which  the 

ity    court    is   held;  and,   in  that  case,  the  order  of  beeinees 

[the   county   court,  the  court  of  sessions,  and  the  surrogate's 

t,  is  under  the  direction  of  the  county  judge. 

1S47.   ch;  280,  I  32  (4  Edm.  966). 


250T.    SeAl. 

surro^te's  court  has  a  sealj  of  which  the  surrogate  has 
irge. 
U.  S.  221.  Si  3,  4  and  6  (2  Bdn.  28(^. 

flSOS.    Clerics  in  snrro8rate*«  ofllce. 

irh  surrogate  may  appoint,  and  at  pl(>asure  remore,  afi  many 

is  for  hi*,  office,  to  be  paid  by  the  county,  as  the  board  of 

•isors  of  his  county,  or,  in  the  city  and  conuty  of  New  York, 

boar<l  of  aldermen,  authorize  him  so  to  appoint.     The  board 

^supervisors  or  the  board  of  aldermen,  as  the  rase  requires, 

fix   the  compensation  of  the  clerk  or  clerks"  so  appointed; 

may  authorize  them,  or  either  of  them,  to  re<'eive  for  their 

lin  o'wn  use,  the  lejral  fees  for  making  Copies  of  any  reeord  op 

i^r  in  the  office  of  the  surrogate.     A  surrogate  may  appoint, 

at    pleasure  remove,   as  many  additional  clerks,  to  be  paid 

hinu  as  he  thinks  proper. 

kfM^led  as  to  county  of  New  York  by  L.  18S4,  ch.  530,   S  11. 

I  2IM»».    [Am'd,    1808,    lOOO,    190!^,    1907.1      Cleric    of    snrro- 
'^•«rii  Aeiintr  elerk  at  mmrrogmt^^m  e<Mtft|  lb«vr  ap- 
itedi  tbelr  pofrem. 

a  written  order,  filed  and  recorded  in  his  offlre.  which  he 
in  like  manner  revoke  at  pleasure,  a  surrogate  may  appoint 
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a  clerk  of  the  surrogate's  court,  and  in  any  county  containing  1 1 
city  of  the  second  class  the  surrogate  may  also  appoint  a  deputj 
clerk  of  said  court.  Both  said  clerk  and  deputy  clerk  shall  hi 
paid  by  the  county,  and  the  board  of  supervisors  or  board  of 
aldermen,  as  the  case  requires,  must  fix  the  compensation  oC  the 
clerk  and  deputy  clerk  so  appointed.  The  clerk  and  deputy  deik 
so  appointed  may  severally  exercise,  concurrently  with  the  snrn' 
gate,  the  following  powers  of  the  surrogate: 

1.  [Am'dy  1807.]  He  may  certify  and  sign  as  clerk  of  tte 
court,  or  as  deputy  clerk  of  the  court,  as  the  case  may  be,  any  <4 
the  records  of  the  court,  including  the  certificate  specified 
section  2629  of  this  act,  and  the  records  and  papers  specified 
subdivision  nine  of  section  2481  of  this  act. 

2.  [Am'd,  1807.]     He   may   issue  any   mandate,   to   which 
party  is  entitled  as  of  course,  either  unconditionally  or  on 
filing  of  any  paper;  and  may  sign,  as  clerk  of  the  court,  or 
deputy  clerk  of  the  court,  as  the  case  may  be,  and  affix  the 
of  the  court  to  any  letters  or  mandate  issued  from  the  court 

3.  He  may  certify  in  the  manner  prescribed  by  chapter  ni: 
of  this  act,  a  copy  of  any  paper,  required  or  permitted  by 
to  be  filed  or  recorded  in  the  surrogate's  office. 

4.  He  may  adjourn  to  a  definite  time,  not  exceeding  thirty 
any   matter,   when  the   surrogate  is   absent   from   his   office, 
unable,  by  reason  of  other  engagements,  to  attend  to  the  same. 

5.  [Am'd,  1907.]     He  may  take' the  acknowledgment  or  p 
of  any  Instrument,  to  be  used  or  filed  in  the  court  of  which  be 
cl^k  or  deputy  clerk.     Said  deputy  clerk  shall  alsc  act  as 
fidential  clerk  to  the  surrogate. 

6.  [Added,  1900|  am'd,  lOOa,  1907.]     The  clerk  of  the 
rogate's  court  of  each  of  the  counties  of  Kings  and  New  Y 
may,  with  the  approval  of  the  surrogate  or  surrogates  of 
county,  authorize  or  deputize  one  or  more  of  the  other  clerks, 
ployed  in  the  surrogate's  office  of  bis  county,  to  sign  his 
and  exercise  such  of  the  other  powers  conferred  upon  him 
this  section,  as  he  shall  designate. 

The  surrogate   may   prohibit   the   clerk  and   deputy   clerk, 

either  of  them,  from  exercising  any  power  specified  in  this 

tion,  but  the  prohibition  does  not  afifect  the  validity  of  any 

of  the  clerk  or  deputy- clerk  done  in  disregard  of  the  prohibi 

The   clerk   or   deputy   clerk   or   other   person   employed   in 

capacity  in  a  surrogate's  office,   shall  not  act  as  appraiser, 

attorney  or  counsel,  or  as  referee,  or  special  guardian,  in  a 

matter  before  the  surrogate. 

L.   1892,   ch.  686;  L.  1900,  ch.  661;  L.  1908.  cb.  42;  L.   1907.  ch.  2091 
effect  Sept.  1,  1907. 

{  2S10.  [Ani'd,    1894,    1905,   1900.1     Additional    pow«v« 
clerkM  of  fmrrofrates'  covrtw. 

The  clerk  of  the  surrogate's  court,  and  in  the  county  of  Kin! 
two  other  clerks  to  be  designated  by  the  surrogate,  in  additiovi 
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U>  the  powers  enumerated  in  section  twenty-five  hundred  and 
line,  may  exercise,  concurrently  with  the  surrogate  of  the  county 
Jie  folio wini;  powers  of  the  surrogate:  On  the  return  of  a  cita- 
ioa  issued  from  such  surrogate's  court  on  a  petition  for  the 
^ohaCe  of  a  will,  where  no  objection  to  the  same  is  filed,  or, 
rhere  all  the  persons  entitled  to  be  cited,  sign  and  verify  the 
petition,  or  personally,  or  by  attorney,  appear  on  the  probate 
hereof,  cause  the  witnesses  to  the  will  to  be  examined  before 
dm.  Such  examination  must  be  reduced  to  writing,  and  for 
och  purpose,  they  are  hereby  authorized  to  administer  and  certify 
latbs  and  affirmations  in  such  cases  in  the  same  manner  and  with 
be  same  effect  as  if  administered  and  certified  by  the  surrogate. 

L.  18»4.  ch.  211;  L.  1006,  ch.  610;  L.  1006.  eh.  08.    In  effect  Mar.  28.  loOO. 


12511.   [Am*d,   1907.]    Surrogate  liable  for  clerk's  acts. 

A  surrogate  hereafter  elected  or  appointed,  and  the  sureties  In 
official  bond,  are  liable  for  any  act  of  the  clerk  or  deputy 
rk  of  the   surrogate's  court  in   the   discharge  of  his  official 
ties,  during  the  surrogate's  term  of  office,  as  if  the  act  was 
formed  by  the  surrogate.     The  surrogate  may  take  security 
the  clerk  or  deputy  clerk,  or  either  of  them,  to  indemnify 
against  the  liability  created  by  this  section. 

r«iiierl7  f  2G10.    See  I*  1883,  ch.  080.    Am'd  L.  1007,  ch.  200.    In  effect 
pt  1.  1007. 

f  2512.  Stenoirrapher     for     anrroaratea'     coarta     la     Neir 
•rk  and   Klnffa.  g 

'  The  surrogate  of  each  of  the  counties  of  New  York  and  Kings, 
post  appoint,   and  may,   for  cause,  remove,  a  stenogrrapher  for 
^  court,  who  is  entitled  to  a  salary,  fixed  by  law,  and  to  be  paid 
the  salaries  of  clerks  in  the  surrogate's  office  are  paid. 

}  2518.   [Am'd,    1893,    1896,    190^    1908,    1904,    1906,    1906, 
.]    Stenoarraphera   In   other  conntlea. 

The  surrogate  of  each  county,  except  New  York,  Kings, 
ilton.  Queens  and  Bichmond,  may,  in  his  discretion,  ap- 
int.  and  at  pleasure  remove,  a  stenographer  for  his  court,  who, 
*-*ept  in  Sullivan  county,  shall  receive  a  salary  to  be  fixed  by 
h  surrogate,  not  exceeding  in  counties  having  a  population 
than  thirty  thousand,  ei^ht  hundred  dollars  per  annum;  in 
jponnties  having  a  population  of  thirty  thousand  and  not  more 
l^n  fifty  tbou.sand,  not  exceeding  one  thousand  dollars  per  an- 
^nm,  and  in  counties  having  a  population  exceeding  fifty  thou- 
^nd,  not  exceeding  twelve  hundrpd  dollars  per  nnnum,  except 
phat  in  counties  in  which  are  located  cities  of  the  8e<'ond  class, 
[••ch  salary  shall  not  exceed  oiffhteen  hundred  dollars  per  annum; 
[•nd  in  any  county  wholly  containing  a  city  of  the  first  class,  such 
iMlaries  shall  not  exceed  two  thousand  dollars  per  annum.     The 
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population  of  the  several  counties  shall  be  determined  bj  tb« 
last  preceding  census.     If  a  regular  stenographer  is  appointed  k 
SuUivan   county,    his   salary   shall   be   five   hundred    dollars  pn 
annum.     The  board  of  supervisors  shall  provide  for  the  paymeiit 
€»£  such  salary  in  the  same  manner  as  other  county  expenses  sk 
paid.     Such  stenographer  shall   deliver  to  the  surrogate  of  the 
county  a  full  copy  of  all  the  minutes  taken  by  him;  and  on  the 
receipt  of  his  fees,  not  exceeding  three  cents  per  folio,  a  llkzi 
copy  to  the  party,  or  each  of  the  parties,  to  the  proc^eeding  in! 
which    the    minutes    were    taken,    except    that    in    the    county' 
of     Onondaga,     such     fees     shall     not     exceed     six     cents    pet^ 
folio.       When    not    actually    engaged    in    the    discharge    of   bit. 
duties  a^  steuographev,  he  shall  perform  such  clerical  doities  it^ 
connection  with   the  surrogate's  court  as  the  surrogate   direct& 
In  counties  wherein  the  surrogate  is  also  county  judge,  the  aw*- 
nographer  so  appointed  shall  be  the  stenographer  of  the  coumy* 
court,  and  shall  perform  the  duties  pertaining  to  a  stenographer' 
of  the  county  court  without  additional  compensation.     In  conntifS 
where,  for  any  cause,  a  regular  stenographer  for  his  court  h^ 
not  been   appointed,   as  providel  by   this  section,    the   surrogati 
may,   in  individual  proceedings  requiring  the  services   of  a  ste* 
nographer,  appoint  a  stenographer  who  shall  be  paid  a  reascHir 
able  compensation,   certified   by   the  surrogate   in   every   case  i« 
which  he  takes  nptes  of  testimony,  from  the  estate  or  matter  m 
which  such  services  are  rendered.* 

L.   1803,   ch.   686;   L.   1896.   ch.  248;  L.   1902,  ch.  265;  L.   I9a3,   ch.   470: 
1904.   ch.  59;  L.   1905,  ch.   570;  U   1906.  cb.  226;    la  effect   Sept. 


g  2514.  [Am'd,    lIMHIw]    Deftnttl^K   of   expreMioni 
this  eliapter.  ' 

• 

In  construing  the  provisions  of  this  chapter,  the  following  mM 
must  be  observed,  except  where  a  contrary  intent  is  expresitll^ 
deohired  in  the  provision  to  be  construed,  or  i)lainly  apparent' 
from  the  context  thereof:  ' 

1.  The  word,  "  intestate  "  signifies  a  person  who  died  without; 
loaviug  a  valid  will;  but  where  it  is  used  with  respect  to  p.«^^" 
ticnlar  property,  it  sij?nifips  a  person  who  died  without  effectuiHf . 
disposing  of  that  property  by  will,  whether  he  left  a  will  or  n^t' 

2.  The  word,  **  asspts "  signifies  personal  property  applicable 
to  the  payment  of  tlio  debts  of  a  decedent. 

3.  [AmM,  t9«0.]  The  word  "debts"  includes  every  claim  sind 
demand,  upon  which  a  judgment  for  a  snm  of  money,  or  direct- 
ing the  payment  of  money,  conld  be  recovered  in  an  action:  and 
the  word  *'  creditor  "  inclndes  every  person  having  such  a  claim 
or  demand,  any  person  having  a  claim  for  expense  of  administra- 
tion, or  any  person  hrivinpr  n  elaim  for  funeral  expenses. 

L.    1900,   cb.    120.    In   effiH't  Sept.    1,    1900. 

*A8  to  Sullivan  county,  aee  L.  1906,  ch.  226,  §  2. 
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4.  Xbe  word,  "  will "  siguifies  a  last  will  and  teslament^  and 
iBclades  all  the  codicik  to  a  will. 

5.  Tile  expresidon  **  letters  of  admioistration,"  includes  letters 
of  temporary'  administration. 

a.  Tiie  expf«8sivn,  **  testamentary  trustee^"'  Infiludes  every  per- 
•on,  cxeept  an  executor,  an  administrator  with  tlie  will  annexed, 
ar  a  guardian,  who  is  destgimted  by  a  will,  or  by  an^  competent 
Bittiiority,  to  execuie  a  trust  created  by  a  will;  and  it  includes 
wzch  an  executor  or  administrator,  where  he  is  acting  in  the 
^ecntion  of  a  trust  created  by  the  will,  which  is  separable  from 
kis  functiouB,  as  executor  or  administrator. 
I  I.  Tlie  word^  **  surrogate,"  where  it  is  used  in  the  text,  or  in  a 
Rmd  or  undertaking,  given  pursuant  to  any  provision  of  this 
^pter,  includes  every  officer  or  court  vested  by  law  with  the 
bnctious  of  surrogate. 
[8.  The  expression,  "judicial  settlement,"  where  it  is  applied  to 

account,  siguifies  a  decree  of  a  surrogate's  court,  whereby  the 
unt   is  made  conclusive  upon  the  parties  to  the  special  pro- 
ng, either  for  all  purposes,  or  for  certain  purposes  specified 

the  statute;  and  an  account  thus  made  conclusive  is  said  to 

"  judicially  settled." 
The  expression,  "  intermediate  account,"  denotes  an  account 
iu  the  surrogate's  office,  for  the  purpose  of  disclosing  the  acts 

the  person  accounting,  and  the  condition  of  the  estate  or  fund 

his  bauds  and  not  made  the  subject  of  a  judicial  settlement. 
■  10.  The  expression,  **  upon  the  return  of  a  citation,"  where  it 
^  used  in  a  provision  requiring  an  act  to  be  done  in  the  surro- 
^te^s  court,  relates  to  the  time  and  place  at  which  the  citation 
I  returnable,  or  to  which  the  hearing  is  adjourned:  includes  a 
ppplemental  citation,  issued  to  bring  in  a  party  who  ought  to 
e,  but  has  not  been  cited;  and  implies  that,  before  doing  the 
^  specified,  due  proof  must  be  made,  that  all  persons  rsquired  to 
'  cited  have  been  duly  cited. 

11.  The   expression,  "  person  interested,"  where  it  is  used  iu 
nection   with  an  estate  or  a  fund,  includes  every  person  en- 

either  absolutely  or  contingently,  to  share  in  tbe  estate  or 
proceeds  thereof,  or  in  the  fund,  as  husband,  wife,  legatee, 
of  kin,  heir,  devisee,  assignee,  grantee  or  otherwise,  except 
creditor.  Where  a  provision  of  this  chapter  prescribes  that 
lyvrson  interested  may  object  to  an  appointment,  or  may  apply 
r  an  inventory,  an  account,  or  increased  security,  an  allegation 
^  his  interest,  duly  verified,  suffices,  although  his  interest  is  dis- 
ited;  unless  he  has  been  excluded  by  a  judgment,  decree  or 
ber  final  determination,  and  no  appeal  therefrom  is  pending. 

12.  The  term,  "next  of  kin,"  includes  all  those  entitled,  under 
le  provisions  of  law  relating  to  the  distribution  of  personal 
«>perty.  to  share  in  the  unbequeathed  residue  of  the  assets  of  a 
let^ent  after  payment  of  debts  and  expenses,  other  than  a  sur- 
ringr  husband  or  wife. 

094a 
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13.  The  expression,  "  real  property,"  includes  erery  estate,  in- 
terest, and  right,  legal  or  equitable,  in  lands,  tenements,  or  hese 
ditaments,  except  those  which  are  determined  or  extinguished  b] 
the  death  of  a  person  seized  or  possessed  thereof,  or  in  any  man 
ner  entitled  thereto,  and  except  those  which  are  declared  by  Itn 
to  be  assets.  The  word^  "  inheritance,"  signifies  real  property,  a 
defined  in  this  subdivision,  descended  as  prescribed  by  law^.  Tbi 
expressioh,  "personal  property,"  signifies  every  kind  of  property 
which  survives  a  decedent,  other  than  real  property  as  defined  n 
this  subdivision,  and  includes  a  right  of  action  conferred  b] 
special  statutory  provision  upon  an  executor  or  administrator. 

2  B.  S.  68.  S  Tl  (2  Edm.  70)  and  subd.  13;  1  R.  S.  764,  {  27  (1  EiSin.  7 
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nruen. 

tovinoxit  relating  generally  to  the  prooeedinga  in  aurro- 
gates'  courts,  and  to  appeals  from  those  courta. 

Mdsl.  Pfoeen   and    flenrice    thereof;    appearance*    and  Joinder  of   Ihrm; 
mlaeellaneoas  regulations  of  pmctlce. 
H  Bmstag;  indttding  trial  by  jury  and  reference. 

5.  Decrees  and  orden;  and  the  enforcement  ttieieof.    Ooits  and  fees. 
i.  Appeal. 

6.  ProTlalons  relating  generally  to   letters;    and   generally   to  ezte- 

ntors,  admlnistntors    gaaraiana,  and  testamentary  troftMs. 

ARTICLES  FIRST. 

9otti,andaenrioethereof;  appearanee,  and  joinder  of  issue;  mU' 
oeUaneous  reffuUationi  ofpraiHoe, 

1 010.  Pimsm;  .bow  executed  and  retomable. 


1 


V10.  Proceedings  to  be  commenced  by  citation. 
Sir.  Id.;  wUhln  the 


.  statnte  of  limltatlona. 

818.  Persona    constituting  a   class;    when   to   be   cited;    dtation  wh«D 

some  are  unknown. 
Jna.  GoDteats  of  citation. 
Sao.  Glutton;  how  senred  In  the  State. 

>  S21.  Substitute  for  personal  serrice  upen  a  resident. 
'  SU  Serrloe  by  publication,  etc. 

>  ML  Id.;  upon  persons  unknown,  etc. 

[  9^  ^der;  when  and  how  made;  cootents  thereof. 


L  What  time  required  for  delivery  of  copy*  etc. 

I.  Serrice  upon  a  corporation,  infant,  lunatic,  etc. 
S27.  Id.;  upon  infant,   etc.;  additional  reqairement  in  certain 
XSB.  Appearance;  how  made,  and  effect  thereof. 
830.  Surrogate's  father  or  son  not  to  practice  before  him. 
MSO.  Special  gnardlan;  when  to  be  appointed. 
2B81.  Notice  of  proceedings  to  appoint  apecial  guardian. 
912.  Proof  of  serrice  of  citation,  subpoena,  etc. 
ans.  WrittMi  pleadings  may  be  required. 
2D34.  Veriflcatlon  thei«oC. 
aas.  PnbUcatlon  of  >citatioOp  etc. 

536.  IBepealed.] 

537.  Honey  paid  into  conrt  and  securities  taken,  how  dlapoaed  of. 
S88w  Gertain   proTisions   made   applicable  to   proceedings  in   sarrof^atos* 

i  courts. 

^15.  Proven*  I  lio^r  executed  and  retiirii»Me« 

i  citation  or  other  mandate  of  a  sarro^ate's  court  mast,  ex« 
ft^ where  it  is  otherwise  specially  prescribed  hy  law,  be  made 
■rnable  before  the  surrogate  from  whose  court  it  was  issued, 
I  may  be  served  or  executed  in  any  county.  A  warrant  of 
llchment  must  be  directed  to  the  sheriff  of  the  surrogate's 
isty;  who  may  execute  it  in  any  county «  and  must  oouTey  the 
^D  arrested  to  the  place  where  it  is  returnable. 

^  1887.  ch.  460,  f S  6S,  er  (4  Bdm.  498). 

Xia.  ProeeedliMrs  to  lie  eomnaeneed  by  citatlOB* 

Except  in  a  case  where  it  is  otherwise  specially  prescribed  bgr 
r,  a  special  proceeding  in  a  surrogate's  court  must  be  com-' 
need  by  the  serrice  of  a  citation,  issued  upon  the  presentation 
a  petition.  But  upon  the  presentation  of  the  petition,  the 
irt  acquires  jurisdiction  to  do  any  act^  which  may  be  dona 
Esre  aetoal  serrice  of  the  citation. 
m^»m  sad  2U8,  post. 
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13.  The  expression,  "  real  properly,"  iuclades  CTerj 
teresi,  mid  riglu,  legul  or  oi|iiIialilf.  in  IniidK,  ii-ui-iui-ii' 
ilitnnit^ntH.  emt-pt  those  wbioh  arc  Uvtenuimii  or  ♦ilin. 
llie  dealli  of  a  ix-rstu  seized  or  pussesiiei]  Ibi^renf,  »r  n 
HIT  eiitilkil  tliarelo,  ond  eKtevI  those  *-Uidi  are  doclii 
lo  Ih;  asaeta.     TIio  woi'il,  "  iUhArlrnni-e,*'  sitciiilirH  ri'al  i' 
iliTfinud  tn  tliis  aubdiviaion.  d«a«m'lpd  ne  prsacribwi  by   i 
pxprMsinh,  "pononnl  property'."  siimlSea  evtry  kind  ••T  i.ni 
whieh  survives  a  decedent,  oilior  than  r»nl  p'oP'Tty  as  deli' 
this   8iibdlvin!nn,    ai)d    infludes   n    riiclit   of   actinn    eonferr 
specinl  stntutory  prorisicm  npnti  an  oxerulor  or  adaiiuistn 
Z  B.  B.  08.  f  Tl  a  Bdm,  Til)  Biia  nvli-l.  13:  1  It.  a.  TM.  t  3T   |1   Bdi 
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adult  persoiiy  or  an  infant  of  the  age  of  fourttoi  yeara  or 
Qpwards,  b^  dellTering  a  copy  thereof  to  the  person  to  be  served, 
or  bj  lesTiDg  a  copy  at  his  residence,  or  the  place  where  he 
sojourns,  \rith  a  person  of  suitable  age  and  discretion,  under 
Ruch  circumstances,  that  the  surrogate  has  good  reason  to  believe 
Mtat  Uie  copy  came  to  his  kaowiedge^  in  time  for  hUn  to  itilend 
It  the  return  day.  A  citation  must  be  so  served,  if  within  the 
Eoonty  of  the  surrogate  or  an  adjoining  county,  at  least  eight 
Jays  before  the  return  day  thereof;  if  in  any  other  county,  at 
least  fifteen  days  before  the  return  day;  unless,  in  either  case, 
She  person  served,  being  an  adult,  and  not  incompetent,  assents 
n  writing  to  a  service  within  a  shorter  time.  Any  person, 
ihhough  a  party  to  the  special  proceeding,  may  serve  a  citation. 

1 1  2821.  SulMtltiite  for  peraoiuU  service  upon  m  veaideat. 

Where  it  appears  by  affidavit,  to  the  satisfaction  of  the  sur- 
teate  from  whose  court  a  citation  issued,  that  proper  and 
Hgent  effort  has  been  made  to  serve  it  upon  a  resident  of  the 
Rate,  as  prescribed  in  the  last  section;  and  that  the  person  to 
ie  served  cannot  be  found,  or  If  found,  that  he  evades  serriee, 
[^  that  it  cannot  be  made;  the  snrrogate  may  make  an  order, 
ting  that  service  thereof  be  made,  as  prescribed  in  section 
of  this  act;  and  the  provisions  of  that  section  and  of  sectloa 
of  this  act,  relating  to  the  service  of  a  summons,  apply  to  the 
rice  of  a  citation;  pursuant  t6  an  order  made  as  prescribed 
this  section. 

!i  2S2S.  [Am'd,  1881.]    Servlee  by  pvblloattion,  •€«« 

inc  surrogate,   from   whose  court   a   citation   is  issued,   nuqr 

Iske  an  order,  directing  the  service  thereof  without  the  State, 

ir  bypnbiication,  in  either  of  the  following  cases: 

>1.  where  it  is  to  be  served  upon  a  foreign  oorporstion,  or 

ion  a  person  who  is  not  a  resident  of  the  Btate« 

r2.  Where  the  person  to  be  served,  being  a  restdent  of  th» 

kate,  has  departed  therefrom  with  intent  to  defraud  his  cr«d^ 

■rs.  or  to  avoid  the  service  of  process. 

[3.  Where  the  person  to  be  served,  whether  an  adult  or  an 

iftant.   \a  a  resident  of  the  State,   but  is  temporarily  absent 

Ifcrefroni. 

fi.  Where  the  person  to  be  served  is  a  resident  of  the  State, 

f  a  domestic  corporation,  and  an  attempt  was  made  to  serve  a 

Ration,  issued  from  the  same  surrogate's  court,  upon  the  pre- 

Ibtatioft  of  the  flamo  petition;  before  tibe   e:ipiration  of:  the 

bsitation  applicable  to  the  enforcement  of  the  claim  set  foHb 

fe  the  petition,  as  fixed  in  chapter  fourth  of  this  act;  and  the 

knitatlon  would  have  expired  within  sixtv^  days  next  preceding 

m  appHeatlon  for  the  order,  if  the  time  nad  not  been  extended 

y  the  attesapt  to  serve  the  citation, 

■9m  I  9598.  poet. 

I  S828.  Id.  I  upon  peraona  unknown,  ete. 

R9he  snrroi^ate  may  also  make  an  order,  dlrectlnc  the  service 
»f  a  citatfon  wtthont  the  State,  or  by  onbtication,  in  either  of 
be  following  cases: 

» 9*  Upm  •  psBrtjr  to  whom  a  citation  is  directed,  eltfaef  ^^a» 
M  Bame  <^  part  of  his  name,  where  the  surrogate  is  satlsfi^, 
Ip  afidavlt,  that  the  residence  of  that  party  cannot,,  after 
VigeDt  inqoizy,  be  aacertained  by  the  petitioner^ 


^ 
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2.  Upon  one  or  more  unknown  creditors,  next  of  kin,  lefratees, 
helrfik  deyisees,  or  other  persons  included  in  a  class,  to  whom  t 
citation  has  been  directed,  desifirnating  them  by  a  general  de- 
scription, as  prescribed  in  this  article. 

I  8524.  [Am'd,  1881,  1888.]  Order,  wben  and  bow  auidet 
eontents  thereof. 

Where  an  order,  directing  the  serrice  of  a  citation  without  tlic 
State,  or  by  publication,  is  made  as  prescribed  in  either  of  thB 
last  two  sections,  the  party  applying  therefor  must  produce  proot, 
by  affidaTit  or  otherwise,  to  the  satisfaction  of  the  surrogate, 
that  the  case  is  one  of  those  specified  in  those  sections.  'Out 
order  must  direct  that  service  of  the  citation,  upon  the  person 
named  or  described  in  the  order,  be  made  by  publication  of  the 
dtation  in  two  newspapers,  designated  as  prescribed  in  this  arti- 
cle, unless  from  the  petition  it  appears  tibat  the  estate  amounts  t»i 
less  than  two  thousand  dollars,  in  which  case  only  one  newspaper 
shall  be  designated,  for  a  specified  time,  which  the  surrogate  deeoH! 
reasonable,  not  less  than  once  in  each  of  six  successiye  weeks;i 
or,  at  the  option  of  the  petitioner,  by  deliyering  a  copy  of  the  cica<^^ 
tlon,  without  the  State,  to  each  person  so  named  or  describedj 
in  person,  and  if  the  person  to  be  served  is  an  infant  under  tlid 
age  of  fourteen  years,  also  to  the  person  with  whom  he  is  flO<l 
ioorning  or,  if  the  service  is  made  upon  a  corporation^  to  an  offi< 
thereof  specified  in  section  four  hundred  and  thirty-one  or  t 
hundred  and  thirty-two  of  this  act.  It  must  also  contain  eith( 
a  direction  tiiat  on  or  before  the  day  of  the  first  publication, 
petitioner  deposit,  in  a  specified  post-c^ee,  a  copy  of  the  citatSw 
and  of  the  onier,  contained  in  a  securely  dosed  post-paid  wn^^ei^ 
directed  to  the  person  to  be  served,  at  a  place  specified  in  thij 
order,  and,  if  the  person  to  be  served  is  an  infant  tmder  the  sfsi. 
of  fourteen  years,  a  further  copy,  likewise  contained  in  a  Becure^ 
elosed  post-paid  wrapper,  directed  to  the  person  with  wh<Hn  s 
infant  is  sojourning  or,  a  statement  that  the  surrogate, 
satisfied,  by  the  affidavit  upon  which  the  order  was  granted, 
the  petitioner  cannot,  with  reasonable  diligence,  ascertain  a  pla^ 
or  places  where  the  person  to  be  served  would  probably 
matter  transmitted  through  the  post-office,  dispenses  witili  the 
posit  of  any  papers  therein. 

See  1 440,  ante ;  L.  1899,  eta.  608.  In  effect  Bept.  1, 18M. 

I  9800.  [Aitt'dy  18^.]    "W^mt  time  re«vired   foip  d^l 
of  copy,  ete« 

Where  service  is  made  by  delivering  a  copy  of  the  citatig^| 

without  the  State,  pursuant  to  an  order  made  as  prescribed  1^ 

the  last  section,  it  must  be  made,  if  within  the  United  StaMfe 

at  least  thirty  days,  if  without  the  United  States,  at  least  ftirtyj 

days,  before  the  return  day  of  the  citation.    Proof  of  puUicatioikj 

deposit  or  delivery  may  be  made  as  prescribed  in  section  44ii 

of  this  act. 

See  11  480,  440,  ante;  |i,  188T.  eh._4ao.  >  8;_li._t840.  ^.  S84.  |J,J4 
ij  Ii.        ^ 


4«7):  £.  186S.  ch.  86C  (S  Wlm.  124);  2B.S.    ffiUe2,9|8S,M(9  Mtt.  tl). 


I  i528,  Serrlee  worn  m  eorpoMtttoSy  lmf«ttt,  IwBftttcv 

.  fiertice  of  a  citation  Hiust  be  made  upon,  an  Infant  mider  tW 
age  of  fourteen  years,  a. person  Judicially  declared  to  be  toco«» 

Etent  to  manage  his  affairs  by  reason  of  lunacy,  MtoONflr 
bitual  drunkenness,  or  a  corj^mtion,  in  the  manner  prcKtwd 
tn  penoiwl  Mrfloe  of  a  summons  upon  such  a  penont  or  qpo* 
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a    corporatism,   in   article  first  cf  title  first  of  cfaftpter  fifth  of 
tbis  act. 

L.  1870.  efa.  693  (0  Edm.  420).     S«e  |(  420,  431  and  430,  «ntf; 

{  2S2T.  Id. J  upon  Infant,  et«.;  nddftlonal  reqnlrem^nt  IM 
certain  case*. 

Where  a  persou,  cited  or  to  be  cited,  ia  an  infant  of  the  ag^ 
of  fourteen  years  or  upwarda,  or  where  the  aurrogate  haa,  in  hia 
opinion,  reaaooaUe  grounda  to  belieTe,  that  a  person,  cited  or 
to  he  cited*  ia  an  habitnal  druni^ard.  or  for  any  cause  mentally 
incapable  adequately  to  protect  his  rijg^hta,  although  not  Judicially 
declared  to  be  incompetent  to  manage  his  affairs,  the  surrogate 
aoay,  in  hia  discretion,  with  or  without  an  application  therefor, 
and  in  the  interest  of  that  person,  make  an  order  requiring  thai 
a  copy  of  the  citation  be  detivered,  in  behalf  of  that  person,  to 
a  person  designated  in  the  order;  and  that  service  of  thedta- 
tion  shall  not  be  deemed  complete  until  anch  delivery.  Where 
the  person,  cited  or  to  be  cited,  is  an  infant  under  the  age  of 
fourteen  years,  or  a  peraon  Judicially  declared  to  be  incompetent 
ta  manage  kla  affaim,  by  reaaon  o€  lunacy,  idio<9,  or.lokUtoal 
drunkenness,  and  the  surrogate  haa  reaaonable  ground  to  belieYt 
that  the  interest  of  the  person,  to  whom  a  copy  of  the  citation 
jraa  d^vered,  in  behalf  of  the  infant  or  incompetent  peraom 
li  adverse  to  that  of  the  infant  or  incompetent  peraon,  or  thei 
■  any  reason,  he  is  not  a  fit  person,  to  protect  the  lattet'a 
jhts,  the  surrogate  may  likewise  make  such  an  order;  and 
as  a  part  thereof,  or  by  a  separate  order,  made  in  like  manner 
•I  any  stage  of  the  proceedings,  he  may  appoint  a  special 
tnardian  ad  litem  to  conduct  the  proceedings  in  behalf  of  the 
Boompetent  person,  to  the  exclusion  of  the  committee,  and  with 

\  the  aame  powers,  and  subject  to  the  same  liabiUt.es,  aa  a  com- 

Ittlttes  of  the  property. 

I     U  1812.  di.  SOS  <9  mm.  420). 

I  »E9B.   [Am'd,  18M.]    AppaaraMeef  Itow  ■»«««»  and  mMm^t 


In  a  surrogate's  court,  a  party  of  full  age  may,  unless  he  has 
Ven  Jndlcially  declared  to  be  incompetent  to  manage  hia  affairs, 
Irosccttte  or  defend  a  special  proceeding,  in  person  or  by  attorney 
RgnUurly  admitted,  to  practice  in  the  courts  of  record,  at  hia 
election;  except  hi  a  proceeding  to  punish  him  for  contempt,  or 
where  he  Is  required  to  appear  in  person,  byspecial  provision  of 
hw,  or  by  a  special  order  of  the  surrogate.  The  issue  and  service 
•t  a  citation  may  be  waived  by  a  party  in  any  proceeding  by  an 
ittitmmeiit  In  writing,  acknowledged  or  approved  as  a  deed  enti- 
\^M  to  be  recorded,  or. by  personal  appearance  or  by  bis  attorney 
'  with  written  authorization  executed  and  acknowledged  as  a  deed 
•ad  filed  in  the  office  of  the  surrogate.  The  appearance  of  a 
ptrty,  against  whom  a  citation  has  been  issued,  has  the  same 
^ect,  as  the  appearance  of  a  defendant,  in  an  aetkm  bcovght 
b  the  supreme  conrt. 

I*.  ISOa,  eb.  670.    In  effect  Sept  1.  1806.    See  U  66,  424,  79S-80t,  ante. 
I  SBSO.  Snrrotfato's  fatlier  or  non  not  to  pvaetloe  bafova 


A  surrogate's  father  or  son  shall  not  practice  or  be  employed 
M  attorney  or  counsel,  in  any  case.  In  which  his  partner  or  derk 
^  prohibited  by  law  from  so  practicing,  or  being  employed* 

U  Ufti,  cb.  800^  f  4  (4  Edm.  687).    See  |  60.  ante. 
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Where  a  party,  who  is  an  infant,  does  not  appear  by  his  «» 
era!  ^ardifoi;  or  where  a  party,  who  10  a  lunatic,  i<iiot  or  hahitaal 
dnnmrd,  does  not  appear  by  his  conmnttee,  the  surrogate  mnat 
appoint  a  competent  and  responsible  person,  to  appear  as  special 
guardian  for  tUat  party.  Where  an  infant  appears  by  his  general 
guardian,  or  where  a  lunatic,  idiot,  or  habitual  drunkard,  appean 
by  his  committee,  the  surrogate  must  inquire  into  the  facts,  sad 
must;  in  like  manner,  appoint  a  special  guardian,  if  there  is  any 
ground  to  suppose  that  the  interest  of  the  general  guardian  or 
committee  is  adverse  to  that  of  the  infant,  or  incompetent  per- 
son; or  that  for  any  other  reason,  the  interests  of  the  latter 
require  the  appointment  of  a  special  guardian.  A  person  cannot 
be  appointed  such  a  special  guardian,  unless  his  written  consent 
18  filed,  at  or  before  the  time  of  entering  the  order  appointing  him. 
.J!?*  f  ^iJi'  ^^vl  5  ^  ^°»-  104},  am'd;  U  1837.  ch.  460,  |  38  <4  Bda. 


f  ttSl.  BTottce  of  pvooee41a«a  t9  «P9<»<xt  apeelal 

Where  a  person,  other  than  the  Infant,  or  the  committee  of  the 
Incompetent  person^  applies  for  the  app<^tment  of  a  spedd 
guardian,  as  prescribed  in  the  last  section,  at  least  eight  dayi? 
notice  of  the  application  must  be  personally  served  upon  the 
infant,  or  incompetent  person,  if  he  is  within  the  State,  and  aho 
upon  the  committee,  if  any,  in  like  manner  as  a  citation  is  re»  ; 
quired  by  law  to  be  serred.    But  except  in  a  case  specified  in  titk 
fifth  of  this  chapter,  the  surrogate  may,  by  an  order  to  show 
cause,  prescribe  a  shorter  time,   and  direct  the  service  of  the  ! 
order  to  be  made  in  such  a  manner  as  he  deems  proper.    The 
application  may  be  made  at  the  time  of  preaenting  the  petitioB,  1 
and,  in  that  case,  the  order  to  show  cause  may,  in  the  surrogate's  ' 
diseretion,  acoonpany  the  citation. 

2  B.  8.  100,  (  4  <2  Edm.  1^)4);  L.  1837,  cb.  460,  |  37  (4  Edm.  4M).  ui'd.      | 

1  3NMISk  PF*#f  of  serTtoe  of  eltAtton,  subpoenA,  etc 

Proof  of  service  of  a  citation,  or  a  subpoena,  issued  from  s 
surrogate's  court,  must  be  made  in  the  manner  prescribed  by  law, 
for  proof  of  service  of  a  summons  issued  out  of  the  anprexae 
court.  In  every  other  case,  proof  of  service  must  be  made  by 
affidavit;  or,  where  the  person  served  is  of  full  age  and  not  ia- 
competent,  by  a  written  admission  signed  by  him,  accompanied 
with  proof,  by  affidavit  or  otherwise,  of  the  gennineneaa  of  Mi 
signature. 

2  B.  S.  228,  I  9  (2  Bdm.  232);  L.  1837,  cb.  460.  |  d  (4  Bdm.  48^. 

I  M88.  "WwittBU  ple*41n««  ma.y  be  reaviiredU 

The  surrogate  may,  at  any  time,  require  a  party  to  file  a  writ- 
ten petition  or  answer,  containing  a  plain  and  concise  statement 
of  the  facts  constituting  bis  claim,  objection  or  defence,  and  a 
demand  of  the  decree,  order,  or  other  relief,  to  which  he  su3i)oae8 
himself  to  be  entitled.  The  surrogate  may  require  the  petition 
or  answer  to  be  verified,  and  a  copy  thereof  to  be  served  upon 
any  other  person  interested.  A  party  who  fails  to  comply  with 
such  requirement  may  be  treated  as  a  party  in  default.  Mxcep* 
where  such  a  requirement  is  made,  or  in  a  case  where  a  wtitfipa 
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letttioB  is  expressly  required  by  this  act,  a  petition,  or  the  answer 
■eietOf  may  be  presented  orally;  in  which  case,  the  substance 
JKreof  must  be  entered  in  the  records  of  the  courts* 

'  t  tS84.  TerifiCAtton  tl&ereof • 

The  proYifiions  of  sections  523,  524,  525^.  az^  526  of  this  act 
ipply  to  a  verification  made  pursuant  to  this  chapter,  and  to  the 
fedtion  or  other  paper  so  yerified,  where  they  can  be  so  applied 
ft  substance*  without  regard  to  the  form  of  the  proceeding. 

See  i  2749,   post. 

I  2S85.  Publication  of  citation,  etc 

Where  a  provision  of  this  chapter,  or  an  order  made  pursuant 
bsoch  a  provision,  directs  the  publication  of  a  citation,  notice  or 
pher  paper,  or  the  service  thereof  by  publication,  the  publication 
""It  be  made  in  a  newspaper  published  in  the  county.  The 
Tate  may,  also,  in  his  discretion,  direct  the  publication 
>f  in  any  other  newspaper  published  in  the  same  or  another 
ity,  as  he  deems  proper,  for  the  purpose  of  giving  notice  to 
persons  intended  to  be  served  or  notified.  If  no  newspaper 
pablished  in  the  county,  the  citation,  notice,  or  other  paper, 
^"  be  published  in  the  newspaper  printed  at  Albany,  in  which 
notices  are  required  by  law  to  be  published. 
1974,  ch.  437  (9  Edm.  918);  2  R.  S.  107,  part  of  §  40  (2  Bdm.  111). 

2586.   [Repealed   by   L.    1900,  ch.    572.       In  effect  Sept.  1, 
'•J 

^1  2S37.  [Am'd,  1882.]    Money  paid  into  conrt  and  aecnri- 
Im  taken  j  bow  disposed  of. 

Where  a  statute  requires  the  payment  of  money  into  the  surro- 
te's  court,  or  the  deposit  of  a  security,  for  the  payment  of 
pney,  with  the  surrogate,  the  same  must  be  paid  to  or  deposited 
ith  the  county  treasurer  of  the  county,  to  the  credit  of  the 
d,  or  of  the  estate,  or  of  the  special  proceeding;  unless  the 
tute  contains  special  directions  for  another  disposition  thereof, 
ch  security  so  deposited  with  the  county  treasurer,  must  be 
and  disposed  of  by  him,  subject  to  the  direction  of  the 
ogate*s  court;  except  that  he  must,  unless  otherwise  so  di- 
",  collect  the  principal  and  interest  secured  thereby.  All 
ey  collected  by,  or  paid  to  the  county  treasurer,  as  prescribed 
this  section,  must  be  held,  managed,  invested,  and  disposed 
by  him,  in  like  manner  as  money  paid  into  the  supreme  court 
an  action  pending  therein.  The  regulations,  contained  in  the 
eral  rules  of  practice,  as  specified  in  section  744  of  this  act, 
the  provisions  of  title  third  of  chapter  eighth  of  this  act, 
h  to  money  paid  to  and  securities  deposited  with  the  county 
surer,  as  prescribed  in  this  section;  except  that  the  surrogate's 
iottrt  exercises,  with  respect  thereto,  or  with  respect  to  a  se- 
•ijity,  in  which  any  of  the  money  has  been  invested,  or  upon 
•hich  it  has  been  loaned,  the  power  and  authority  conferred  upon 
««  supreme  court  by  section  747  of  this  act. 

9  2588.  Certain  provlntonn  n&a<1e  applicable  to  proceed- 
wit«  la  sarroarateii*  conrts. 

Eicept  where  a  contrary  intent  is  expressed  in,  or  plainly  im- 
1"ted  from  the  context  of,  a  provision  of  this  chapter,  the  follow- 
«8  portion  of  this  act,  to  wit:  title  first,  and  articles  third  and 
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foarth  of  title  sixth,   of  chapter  eighth,   and  articles  first 
second  of  title  third,  of  chapter  ninth,  apply  to  surrogates* 
and  to  the  proceedings  therein,  so  far  as  they  can  be  applied 
the  substance  and  subject-matter  of  a  proceeding,  without 
to  its  form. 
L.  18S7,  Ob.  4flO^  177  (4  Mm.  SUMS  B.  9.  »1,  f  6  (3  B4m.  Ml. 


18, 1 2,  a.  a  TESTIMONY.  §§  24WM10 

A&TICJLB  SBOOITD. 

Bearing;  including  trial  by  jury  and  reference^ 

e.  2B88.  Tectlmony   of  aged,   tick,   or   inflrm  wltneM. 
SMO.  Id.;  In  anotlier  county. 
2541.  Duty  of  Btenogrmpber. 
2SM2.  Bow   minate«  of  tettlmooy  authenticated. 
SMS.  Id.;  to  be  bound  in  Tolumea,  etc. 
SM4.  Beqneat,    etc.,   does   not  dlsqaallfy,   etc.,   witneia. 
2546.  Exception*  upon  a  trial. 

2K46.  Surrogate  may  refer  queationa  of  fact,  or  account. 
3547.  Trial  hy  Jury. 
2548.  Review. 

L  Appeal  from  order  thereupon. 


1 


Testimony  of  agred,  alck,  or  inflrm  i^ritnesa. 

Upon  the  application  of  a  party  to  a  special  proceeding,  and 
pi  proofy  by  affidarit,  to  the  satiBfaction  of  the  gurrogate, 
It  the  testimony  of  a  witness  in  his  county,  who  is  so  aged, 

4  or  infirm,  as  to  be  unable  to  attend  before  him  to  be  exam- 
is  material  and  necessary  to  the  applicant,  the  surrogate 
where  the  special  proceeding  was  instituted  to  procure  the 
ite  or  revocation  of  probate  of  a  will,  and  in  any  other  ease, 
r,  in  his  discretion,  proceed  to  the  place  where  the  witness  is, 
there,  as  in  open  court,  take  his  examination.    Such  a  notice 
time  and  place  of  taking  the  examination,  as  the  surrogate 
ibes,   must  be  given,  by  the  party  applying  tlierefor,  to 
other  narty,  except  to  a  party  wlio  has  failed  Id  appear 
[lequired  by  the  citation.    The  surrogate  may  also,  in  his  dis- 
tion,  require  notice  to  be  given  to  any  other  person  interested, 

U87,  ch.  460,  I  12  (4  Edm.  489),  am*d;  L.   1841,  cb.  129,  H  1,  2,  8  (4 
.  601).      See  f  266T. 

fSMO.  [Ajm'dy  1881.]    Id.|  in  anotber  eonnty, 

h  a  case  specified  in  the  last  section,  except  that  the  witness 
fa  another  county,  where  the  witness  is  a  subscribing  witness 
la  will,  if  the  surrogate  has  good  reason  to  believe  that  the 
laess  cannot  attend  before  him,  within  a  rcasonablo  time,  to 
Ich  the  hearing  may  be  adjourned,  he  may  make  an  order, 
fMtin^  that  the  witness  be  examined  before  the  surrogate  of 
Iconn^  in  which  he  is;  specifying  a  day,  on  or  before  which 
ta^ified  copy  of  the  order  must  be  delivered  to  the  latter  sur- 
^e;  and  directing  notice  of  the  examination  to  be  given  to 
ft  persons,  and  in  such  manner,  as  he  thinks  proper.  A  copy 
;the  order,  attested  by  the  seal  of  the  surrogate's  court,  most 
[transmitted  by  him  to  the  Rurrogate  designated  in  the  order, 
^her  with  the  original  will,  where  the  testimony  relates  to 
I  execution  of  a  written  will.  The  latter  surrogate  must  there- 
in, on  the  day  specified  in  the  order,  or  on  another  day  to 
tfen  he  may  adjourn  the  examination,  take  the  examination  of 
\  witnesses,  as  if  he  possessed  original  jurisdiction  of  the 
Idal  proceeding.  The  examination,  after  it  is  reduced  to  writ- 
^and  subscribed  by  the  witness  or  otherwise  duly  authenticated, 
(ether  with  a  statement  of  the  proceedings  upon  the  execution 

the  order,  must  be  certified  by  the  surrogate  taking  the 
imination,  attested  by  the  seal  of  his  court,  and  returned 
Uiont  delay,  with  the  original  will,  if  any,  to  the  surrogate 
b  directed  the  examination,  by  whom  all  those  papers  must 

filed.   Aiid  in  the  other  cases  named  in  said  section  two  thoo- 


r 
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sand  five  hundred  and  tbirty-nuuB  he  ma^  appoint  a  xeferee  to 
take  the  testimony  who  shall  report  the  same  to  the  said  win- 
gate.    An  examination  so  taken  nas  the  same  effect  as  if  it  wai 
taken  before  the  latter  surrogate. 
L.  1887,  cfa.  460.  ff  13,  14  and  15,  am'd  1881. 

I  SB41.  Dvtr  of  «tenoarr«plft«r* 

The  stenographer  of  a  surrogate's  court  mtts^  under  tiie  dJpw 
tion  of  the  surrogate,  take  full  stenographic  notes  of  all  pro 
ceedings,  in  which  oral  proofs  are  given,  except  where  the  smio 
gate  otherwise  directs.  The  testimony  must  be  legibly  wtittei 
out  at  length  by  him,  from  his  notes;  and  the  minutes  thereof 
as  so  written  out,  must,  after  being  authenticated,  as  prescribe! 
in  the  next  section,  be  filed  in  the  surrogate's  office. 

L.  1871,  cli.  874,  part  of  §  1   (9  ^m-  ^1).   &m'd.    See  Co.  Proc..  S  X*, 

§  9tt4SL  [Ani'd,  1881.]  How  mliiiites  of  testimonr  autbes 
tteated. 

The  minutes  of  testimony  written  out  as  prescribed  in  the  kl 
section,  or  taken  by  the  surrogate,  or  under  his  direction,  whil 
the  witness  Is  testifying,  must,  before  being  filed,  be  authei^ 
cated  by  the  signature  of  the  stenographer,  referee,  the  surrogail 
or  the  clerk  of  the  surrogate's  court,  as  the  case  may  be,  to  th 
effect  that  they  are  correct. 

L.  1877,   cb.   206.    i  3,   am*d  1881, 

I  9M(48.  Id.  I  to  be  bound  In  ▼olnmea,  eto. 

In  the  city  and  county  of  New- York,  in  the  county  of  Ei&fi 
and.  in  any  other  county  where  the  supervisors  so  direct,  th 
minutes  of  testimony  written  out  by  the  stenographer  mnst  h 
bound,  at  the  expense  of  the  county,  in  volumes  of  conTeniai 
size  and  shape,  indorsed,  '*  Stenographic  ^linutes  ",  and  number^ 
consecutively.  Upon  the  record  of  a  decree  made  in  -any  ai 
tested  matter,  the  surrogate  must  cause  to  be  made  a  minvtc 
referring  to  each  volume  of  the  stenographic  minutes,  and  to  th 
pages  thereof,  containing  any  testimony  relating  to  the  matter. 

I<L.  i§  1  and  2;  Co.  Pro«.,  f  256. 

f  2644,  Be«iie«t»  cte.,  doee  not  diSQitaltfry  ete^  wttnom. 

A  person  is  not  disqualified  or  excused  from  testifying  respect 
ing  the  execution  of  a  will,  by  a  provision  therein,  whether  it  fi 
beneficial  to  him  or  otherwise. 

«ab«tltute  for  2  R.  S.  57,  65.   $  6,  and  part  of  i  60    (2  Edm.  O). 

I  a645w  Exeeptions  upon  a  trial. 

An  exception  may  be  taken  to  a  ruling  by  a  surrogate^  iqhi 
the  trial  by  him  of  an  issue  of  fact,  including  a  finding,  ©r  i 
refusal  to  find,  upon  a  question  of  fact,  in  a  case  where  such  ai 
exception  may  be  taken  to  a  ruling  of  the  court  upon  a  iriid 
without  a  jury,  of  an  issue  of  fact,  as  prescribed  in  article  thii^ 
of  title  first  of  chapter  tenth  of  this  act  The  provisions  ^ 
that  article,  relating  to  the  manner  and  effect  of  taking  each  ai 
exception,  and  the  sottlemeut  of  a  case  containing  the  exceptioai 
apply  to  such  a  trial  before  a  surrogate:  for  which  purpose,  tta 
decree  is  reganled  as  a  judgment,  and  notice  of  an  exceptioa 
may  bo  filed  in  the  surrogate's  office.  Uoon  such  a  trial,  thi 
surrogate  must  file  in  his  office  his  decision   in   writing,  whiefc 
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miiBt  state,  separately',  the  facts  fonnd  and  the  coDclPsiona  of 
law.     Either  partj  may,  upon  the  settlement  of  a  cab^,  request 
a  findmsr  upon  any  question  of  fact,  or  a  rulini!;  upon  any  ques- 
tion of  law;  and  an  exception  may  be  taken  to  such  a  finding 
or  niiing^,  or  to  a  refusal  to  find  or  rule  accordiniply.    An  appeal 
from  a  decree  or  an  order  of  a  surrogate's  court  brings  up  for 
review,   by  each  court  to  which  the  appeal  is  carried,  each  de- 
cision, to  which  an  exception  is  duly  taken  by  the  appellant,  as 
prescribed  in  this  section.    But  such  a  decree  or  order  shall  not 
be  reversed,  for  an  error  in  admitting  or  rejecting  evidence,  un- 
Ims  it   appears  to  the  appellate  court  that  the  exceptant  was 
necessarily  prejudiced  thereby. 
See  H  902-^199,  tnte. 

I  9949.    [Am'd,  1805,  1880.1    8«vroffa.ie  ttuty  vefer  «ii«stlon 
.•f  tmet^  or  aoe«iiiit» 

In  a  special  proceeding,  other  than  one  instituted  for  probate 
or  revocation  of  probate  of  a  will,  the  surrogate  may,  in  his  dis- 
tretion,  appoint  a  referee  to  take  and  report  to  the  surrogate  the 
^eridence  upon  the  facts,  or  upon  a  specific  question  of  fact;  to 
txamine  an  account  rendered ;  to  hear  and  determine  all  questions^ 
^singr  upon  the  settlement  of  such  an  account,  which  the  surro- 
gate has  power  to  determine;  and  to  make  a  report  thereon;  sub- 
ject, however,  to  confirmation  or  modification  by  the  surro^te. 
luch  a  referee  has  the  same  power,  and  is  entitled  to  the  same 
compensation  as  a  referee  appointed  by  the  supreme  court,  for  ti^e 
trhii  of  an  issue  of  fact  in  an  action;  and  the  provisions  of  this 
pet,  applicable  to  a  reference  by  the  supreme  court,  apply  to  «& 
peference,  made  as  prescribed  in  this  section,  so  far  as  5iey  can 
[be  applied  in  substance  without  regard  to  the  form  of  proceedixig, 
The  surrogate  of  the  county  of  New  York,  may,  on  the  written 
[consent  of  all  the  parties  appearing  in  a  probate  case,  appoint  a 
'referee,  or  may,  in  his  discretion,  direct  an  assistant  to  take  and 
[report  the  testimony,  but  without  authority  to  pass  upon  the  is- 
sues involved  therein.  ITnless  a  referee's  report  is  passed  upon 
and  confirmed,  approved,  modified  or  rejected  by  a  surrogate 
I  within  ninty  days  after  it  has  been  submitted  to  him,  it  shall  be 
deemed  to  have  been  confirmed  as  of  course  and  a  decree  to  that 
^effect  may  be  entered  by  any  party  interested  in  the  proceeding 
npon  two  days'  notice. 

f  Ii.  Vam,  «ll.8B^  |6t  sm'd  1881  s  L.  1808,  oh.  796;  L.  IflM  oh.  007.    In  effect  Sept.  1,  1989. 

I284r.   [Am'd,   1895.]    Trial   by  Jury. 

The  surrogate  may,  in  his  discretion,  make  an  order  directing 
thp  trial  by  jury,  at  a  trial  term  of  the  supreme  court  to  be  held 
i  within  the  county,  or  in  the  county  court  of  the  county,  of  any 
«Mitroverted  question  of  fact  arising  in  a  special  proceeding  for 
tlie  disposition  of  the  real  property  of  a  decedent,  as  prescribed 
in  title  fitfth  of  this  chapter.  The  order  must  state  distinctly  and 
plainly  each  question  of  fact  to  be  tried,  and  it  is  the  only  au- 
thority needed  for  the  trial.  Either  of  the  surrogates  of  the 
county  of  New- York  may,  in  his  discretion,  make  an  order  trans- 
ferring to  the  supreme  court  any  special  proceeding  for  the  pro- 
bate of  a  will  pending  before  him,  or  in  the  court  over  which 
he  presides,  and  thereupon  the  issues  of  fact  arising  in  such  pro- 
ceeding shall  be  heard  and  determined  by  the  supreme  court. 
The  order  transferring  such  proceeding  is  the  only  authority 
necessary  for  the  trial  in  the  supreme  court  of  such  issues  of 
fact.  Such. issues  of  fact  shall  be  tried  by  jury,  and  the  verdict 
can  be  reviewed  only  by  a  motion  for  a  new  trial  upon  the  min- 
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utes  of  the  judge.  Bach  motion  mnst  be  made  within  ten  daji 
after  the  verdict  is  rendered.  A  new  trial  may  be  granted  npoa 
exceptions,  or  because  the  verdict  was  rendered  upon  insufficient 
evidence,  or  is  against  the  evidence  or  the  weight  of  evidence.  An 
appeal  lies  to  the  appellate  division  of  the  supreme  court  from  the 
order  granting  or  refusing  a  new  trial.  An  appeal  must  be  taken 
by  serving  written  notice  of  appeal  upon  the  clerk  of  the  court,  and 
upon  the  attorney  for  the  respondent,  within  ten  days  after  the 
service  upon  the  attorney  for  the  appellant  of  the  order  appealed 
from,  and  of  written  notice  of  the  entry  thereof.  The  appeal 
shall  be  heard  upon  a  case  containing  all  the  evidence;  and  an 
error  in  the  admission  or  exclusion  of  evidence,  or  in  any  other 
ruling  or  direction  of  the  judge  upon  the  trial  may,  in  the  dis- 
cretion of  the  court,  be  disregarded  if  substantial  justice  does 
not  require  that  there  should  be  a  new  trial.  If  a  motion  to  set 
aside  the  verdict  be  not  made,  or  if  at  the  termination  of  the 
proceedings  for  its  review,  the  verdict  is  sustained,  the  supreme 
court  shall  certify  to  the  surrogate's  court  the  verdict,  which 
shall  be  final  aud  conclusive  upon  the  parties  to  the  litigation  and 
their  privies.  Thereafter  all  proceedings  relating  to  the  will  and 
to  the  estate  of  the  decedent  shall  be  had  in  the  surrogate's  court. 
The  original  will  shall  be  returned  to  the  surrogate's  court  at  the 
time  the  verdict  is  certified  thereto.  The  costs  shall  be  taxed  in 
the  surrog;ate*s  court,  and  shall  be  the  same,  and  shall  be  awarded 
m  the  same  manner  as  if  the  proceedings  had  been  heard  by  the 
surrogate. 

2  B.  S.  102,  part  of  f  11  (2  Edm.  108),  am*d;  L.  1847,  ch.  2S0,  i  45  (4  Edau 
568).     Bee  S  823,  ante;  L.  1895.  ch.  946. 

i  2548.   [Am'd,   1895.]     Review. 

A  trial  by  jury  pursuant  to  an  order  made  in  a  proceeding  for 
the  disposition  of  the  real  property  of  a  decedent,  made  as  pre-  I 
scribed  in  the  last  section,  can  be  reviewed,  in  the  first  instance,  i 
only  upon  a  motion  for  a  new  trial.    A  new  trial  may  be  granted  i 
by  the  surrogate  or  the  court  in  which  the  trial  took  place,  or,  if 
it  took  place  at  a  trial  term  of  the  supreme  court,  by  the  su- 

?reme  court,  in  a  case  where  a  new  trial  of  specific  questions  of 
act,  tried  by  a  jury  pursuant  to  an  order  for  such  trial  made  in 
an  action,  would  be  granted.     The  verdict  of  the  jury  must  be 
certified  to  the  surrogate's  court  by  the  clerk  of  the  court  in 
which  the  trial  took  place. 
Id.,  remainder  of  S  11,  am'd.    See  If  1001  and  10O3,  ante;  L.  1885,  ch.  94& 

I  2648.  Appeal  from  order  thereupon. 

An  appeal  may  be  taken  from  an  order,  made  upon  a  motion 
for  a  new  trial,  an  prescribed  in  the  last  section,  as  if  the  order 
had  been  made  in  an  action,  and  with  like  effect.  Costs  of  sudi 
an  appeal  may  be  awarded  by  the  appellate  court,  as  if  the  ap- 
peal was  from  an  order  or  decree  of  the  surrogate's  coorL 

See  i  2589,  pest 
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ARTICLB  TRIRO. 

Decreet  and  order9,  and  the  enforcement  thereof,    Ooettr  and  fen, 

ate.  25B0.  DeHoitlon  of  **  final  order  **  Md  "  deeret." 

2561.  Decree  eettliog  an  accoanf ,  to  contain  summary  thereof. 
2552.  Decree  or  order;  when  evidence  ef  assets. 
2963.  Decree  for  money;  how  docketed. 

2564.  Enforcement  of  decree  by  execution. 

2565.  Id.;  by  imnlahment  for  contempt. 
9666.  Definition  of  *'  order  ";  how  enforced. 

2567.  Ooeta;  beiw  made  payable. 
tUS.  Id,;  when  awarded. 
25S0.  Id.;  how  awarded. 

2560.  Id.;  when  the  same  as  In  supreme  court. 

2561.  When  surroirete  to  fix  amount  of  costs. 

2562.  Additional  allows  nee  In  settling  accounts. 

2568.  Allowance  upon  sale  of  real  property. 
2B64.  Id.;  no  commissions  allowed. 

2666.  Fees  of  appraiser.  , 

2666.  Id.;  other  oi9cer«.  and  witnesses. 
2567.  Fees  of  the  surrogate. 

I  SSSO.  Deflnltton  of  ^  lliuU  order  >*  watd.  **  decree.** 

The  final  determinntion  of  the  rights  of  the  parties  to.  a  spedal 
proceeding  in  a  surrogate's  court,  is  styled,  indifferently,  a  final 
fider,  or  a  decree. 

1  2S51.  Decree  •ettllniT  an  siccownty  to  comtsUm  •WBSfliarr 
Ihareof. 

Bach  decree,  whereby  an  account  is  judicially  settled,  must 
contain,  in  the  body  thereof,  a  summary  of  the  account  as  set- 
tied;  or  mnst  refer  to  such  a  summary,  which  must  be  recorded 
in  tlie  same  book,  and  is  deemed  a  part  of  the  decree. 

:    L  18Sr,  eh.  460,  I  2  (4  Bdm.  487),  am*d.    See  |  2498,  subd.  4,  ante. 

i  aMHB.  Decree  or  order  |  w^hen  cTldence  of  awiets. 

A  decree,  directing  payment  by  an  executor,  administrator,  or 
testamentary  trustee,  to  a  creditor  of,  or  a  person  interested  in, 
I  the  estate  or  fund,  or  an  order,  permitting  a  judgment  creditor 
to  issue  an  execution  against  an  executor  or  administrator  is, 
I  except  upon  an  appeal  therefrom,  conclusiye  evidence  that  there 
ifire  sufficient  assets  in  his  hands,  to  satisfy  the  sum  which  the 
i  decree  directs  him  to  pay,  or  for  which  the  order  permits  the 
-  execution  to  iaane. 

2  R.  Sw  116,  psrt  of  I  21  (3  Edm.   121).  am'd. 

I  2SB8.  Decree  for  money  |  hoipr  docketed. 

Where  a  decree  directs  the  payment  of  a  sum  of  money  into 
court,  or  to  one  or  more  persons  therein  designated,  the  surro- 
gite,  or  the  clerk  of  the  surrogate's  court,  must,  upon  payment  of 
his  fees,  furnish  to  any  person  applying  therefor,  one  or  more 
transcripts,  duly  attested,  stating  all  the  particulars,  with  re- 
spect to  the  decree,  which  are  required  by  law  to  be  entered  in 
the  clerk's  docket-book,  where  a  judgment  for  a  sum  of  money 
U  rendered  in  the  supreme  court,  so  far  as  the  proTisions  of  law, 
directing  such  entries,  are  applicable  to  such  a  decree.  Each 
county  clerk,  to  whom  such  a  transcript  is  presented,  must,  upon 
payment  of  his  fees,  immediately  file  it,  and  docket  the  decree 
in  the  appropriate  docket-book,  kept  in  his  office,  as  prescribed 
by  law  for  docketing  a  judgment  of  the  supreme  court*      Tlie 
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docketing  of  inch  a  decree  has  the  aame  force  and  effect,  Hk 
lien  thereof  may  be  snepended  or  discharged,  and  the  decree  nay 
be  avaiffned  or  satisfied,  as  if  it  was  such  a  jndgm^it. 

L.  1887.  cb.  460.  |888,  84  (4  Bdm.  408),  am'd;  L.  1844,  ch.  104.  {2  {iEdm. 
827);  L.  1887.  eh.  782,  |  »  (7  VOm,  160>. 


(  a664,   [Am-d,  18fMk]    Bafaveemeiit  of  4eoree  by  ««< 
tlon. 

'  A  decree,  directing  the  payment  of  a  snm  of  money  Into  ooart.  \ 
or  to  one  or  more  partiefl,  may  be  enforced  by  an  execution  J 
against  the  property  of  the  party  direeted  to  make  the  payment  j| 
The  execution  must  be  issued  by  tiie  sarrogate,  or  the  derk  of  \ 
the  surrogate's  court,  under  the  seal  of  the  court,  and  must  be  < 
made  returnable  to  the  court.  In  all  other  respects,  the  pro- 
yisions  of  this  act.  relating  to  an  execution  against  the  property 
of  a  judgment  debtor,  issued  upon  a  judgment  of  l^e  sapreme 
court,  and  the  proceedings  to  coliect  }t,  apply  to  an  execution  Is- ; 
sued  from  the  surrogate's  court,  had  the  collection  thereof,  the  \ 
decree  being,  for  that  purpose,  regarded  as  a  judgment;  exc^, 
that  the  proceedings  prescribed  in  title  twelfth  of  chapter  seTea^i 
teenth  of  thla  act,  if  founded  upon  such  a  decree,  most  be  tnUcen.^ 
as  if  the  decree  was  a  judgment  of  the  county  court,  or,  in  the  ^ 
dty  of  New  York,  of  the  supreme  court. 

d.,   remainder  of  i  84,  ain*d;  L.  1895,  ch.  946. 


t  SBHk  lA.f  br  punislBttient  for  contempt.  • 

In  either  of  the  following  cases,  a  decree  of  a  surrogate's  court, 
directing  the  payment  of  money,  or  requiring  the  performance  of  ■ 
any  other  act,  may  be  enforced,  by  serving  a  certified  copy  thereof 
upon  the  party  against  whom  it  is  rendered,  or  the  officer  or 
person  who  is  required  thereby,  or  by  law,  to  obey  it;  and  if  he 
refusm  or  wilfully  neglects  to  obey  it,  by  punishing  him  for  a 
con;\mjt  of  court. 

1.  When*  it  cannot  be  enforced  by  execution,  as  prescribed  in 
the  laMt  section. 

2.  Where  part  of  it  cannot  be  so  enforced  by  execution;  in 
which  case,  the  part  or  parts,  which  cannot  be  so  enforced,  ma/ 
be  enforced  as  prescribea  m  this  section. 

3.  Where  an  execution,  issued  as  prescribed  in  the  last  section, 
to  the  sheriff  of  the  surrogate's  county,  has  been  returned  by 
him  wholly  or  partly  unsatistied. 

4.  Where  the  delmqueut  is  an  executor,  administrator,  guardioB, 
or  testamentary  trustee,  and  the  decree  relates  to  the  fund  or 
estate,  in  which  case  the  surrogate  may  enforce  the  decree  as 
prescribed  in  this  section,  either  without  issuing  an  execution, 
or  after  the  return  of  an  execution,  as  he  thinks  proper. 

If  the  delinquent  has  given  an  official  bond,  his  imprisonment, 
by  virtue  of  proceedings  to  punish  him  for  a  contempt,  as  pre- 
'  scribed  in  this  section,  or  a  levy  upon  his  property  by  virtue  of 
an  execution,  issued  as  prescribed  in  the  last  section,  does  sot 
bar,  suspend,  or  otherwise  affect  an  action  against  the  sureties 
in  his  official  bond. 

L.  1897,  ch.  782.115.    See  i  12 II,  ante. 

I  a(RS6«  DeHnltion  of  **  order;  "  how^  enforced* 

A  direction  of  a  surrogate's  court,  made  or  entered  in  writing 

:«iid  not  included  in  a  decree,  is  styled'  an  order.     It  may  be  en> 

forced  in  like  manner  as  a  similar  order,  made  by  the'  suprefQ* 
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0Biirt  la  atB  aetlon;  iwd  tbe  costo-  are  tbe  saioe  M  upon  fiuch  ao 
ggdwr,  and  may  be  coUeeted  ia  like  mannerr 

See  i  TUT*  ante. 

^  f  tt5T.  Goat*  I  iKnr  «iad«  lHir«1»l^ 

£xcept  where  special  provision  is  otherwise  made  hy  law/eostM, 
awarded  by  a  decree,  may  be  made  payable  by  the  party  per- 
mudly^  or  out  of  the  estate,  or  fund,  as  justice  requires;  but 
IWitn,  other  than  actual  ezpensee,  caanot  be  awarded  to  be  paid 

ft  of  an  estate  or  fund,  wnich  is  less  than  one  thousand  dollars 
amoBiit  or  value. 

^9  R.  S.  228,  f  K)  (3  fidm.  33S);  L.  18M,  9  784  (6  Bdm.  8S1);  L.  imt,  ch. 
K  •  S  (7   Bdm.  l«e). 

fl  2S58.   [Am'd,  1881.]     Id.;  when  awarded. 

[  The  award  of  costs  in  a  decree  is  in  the  discretion  of  the  aur« 
'^gate,  except  in  one  of  the  following  cases: 
L  Where  special  directions,'  respectiniT  the  award  of  costs,  are 
itaiaed  in  a  judgment  or  order,  made  upon  an  appeal  from  the 
ate's  determination*  or  upon  a  motion  for  a  new  trial  of 
iona  of  fact  tried  by  a  jury;  in  either  of  which  cases,  costs 
be  awarded  according  to  those  directions. 
When  a  question  of  lacit  lias  been  tried  by  a  jury;  in  which 
Qlileas   it  is  within   the  foregoing  subdivision,   the  decree 
t  award  costs  to  the  anccossfiil  party. 

When  the  decree  is  made  upon  a  contested  application  for 
te  or  revocation  of  probate  of  a  will,  costs,  payable  out  of 
efstate  or  otherwise,  shall  not  be  awarded  to  an  unsuccessful 
testa nt  of  the  will,  unless  he  is  a  special  guardian  for  an  in- 
nt,  appointed  by  tbe  snrrocrate.  or  is  namecl  as  an  executor  in 
paper  prnpounded  by  him  fti  pood  faith  as  the  !flst  will  of  the 
ent;  but  the    surrogate  rttny  orrTrr  a    copy  of    the    stenog- 
^nhpr*?!  minutes  to  b^  furnish-^fl  to  the  contestant's  counsel,  and 
rge  the  expense  thereof  to  the  estate  if  he  shall  be  satisfied 
t  the  contest  is  made  in  good  faith. 
9 R.  S.  108,  SIS  (3  Bdm.  106),  attdi R.  8. 63. 189  (2  15dm. «). 

f^  SBSi^.   Id.t  licw  tftwnvcled. 

fCosts.  when  awarded  by  a  decree,  include  all  disbursements  of 
party  to  whom  they  are  awarfled.  which  might  be  taxed  in 
supreme  coilrt.  The  sum  allowed  for  costs  must  be  fixed  by 
surrogate,  and  inserted  in  the  decree. 

I  2!WIO.   Id.;  -vrlieji  the  ailiiie  «•  in  siitireni^  eoiirt* 

kWhere  a  qnestioh  of  fact  has  been  tried  by  a  jury,  the  costs, 
iraMllE^d   HtfUinrtt   fhe^  nwKtt<»pe«ssrf*i1   partv.   are  the  same  as  the 
hxable  costs  of  an  action  in  the  supreme  courK     The  costs  of- 
fn  appeal.  whe»-«  thev  are  awnrfled   ir*  ^   stifrotrnte*s  court,  afe 
fte  same  as  if  they  were  awarded  in  the  supreme  court. 

I  l^aB^l.  "HThen  «rarroffmfe  to  fl«  nmoani  of  costa. 

ti^In  a  case  other  than  one  of  those  specified  In  the  last  section, 
Re  surrogate,  upon  renderincr  n  decree,  may.  in  his  discretion, 
K  Mich  a  smm.  to  he  allowed  jiq  msts.  in  addition  to  the  dte- 
rsements.  as  he  (^f^mn  'peasonnhle,  nnt  exceeding,  where  there 
■  not  bepn  a  contest,  twenty-fire  dollnrq.  or  where  there  has 
|wm  a  contest,  seventv  dollars-  prirl.  in  addition  thereto,  where  a 

ral  or  hearing  upon  the  pie*-'+«s  before  the  surrogate  necessarily 
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dficketiog  of  anch  s  decree  has  the  Bame  force  and  vBcO,  i 
lieu  tlierLKif  niRf  be  BUependod  or  diBcbursed,  and  tlic  ilecm  ■ 
be  Basiled  or  saliBfied,  as  if  it  was  ■uch  a  iailBiueiit. 

I.  I83T.  ch.  480.  in  «a,  M  (4  Bdni.  4IW),  (m'd;  I.  ISM,  eb.  KM.  1 1  |t  I 
tart;   L.  ISflT,   Fb.  7S2.   I  a  (I   Bdm.   IW). 

I   2SB4.    [And,   IHSS.]    B>lar«eBi<iiit    af  dcorea   br  •«« 

A  decree,  directing  the  rofment  of  a  sum  of  ninnPT  Into  em 
or   to  one  or  more   parties,   mny   be  enforcod   bf   an  execol 
ntrninst  the  properly  of  tbe  part;  directed  to  make  tbe  pajmt 
The  execution  muBt  be  lasiied  by  tho  dnrrogBte,  or  the  clerk 
tbe  Borrogate'ti  court,  tmder  the  Real  of  the  court,  and  niu'i 
made  returnable  to  the  conrL    In  all  oilier  rcapeciB.  it--  ■ 
visions  of  thfB  net.  reiatjng  to  an  eiecnlion  itegiDst  thf  [■ 
or  a  jndgtncnt  debtor,  JBBued  nnon  a  jadjnuent  at  the   - 
court,  and  the  proceedings  lo  collect  H,  nopiy  to  an  eii' 
eued  from  the  surroRaCe's  court,  nnd  the  collection  tb.  r. 
decree  being,  for  Ibnt  purnnae.  regarded  nx  n  jiidpmeui,  .  -. 
that  the  proeeedings  prpscribed  in  title  twelflh  of  chnplpr  nv 
teenth  of  (bis  act,  if  founded  apon  sach  a  decree,  mnal  be  tak 
■s  if  the  decree  was  a  jnditinent  of  the  couut;  court,  or,  in 
city  of  New  York,  ot  the  supreme  court. 


I  M. 


I  aSBB.   14. 1  hr  unnlahmmt  (or  csnteinp*. 

In  either  of  tbe  followinp  cnBes,  n  decree  ot  n 
directing  tbe  payment  of  money,  or  re<|ujrlng  the  performanw 
any  other  mrt,  may  ire  enforced,  by  serylnit  s  certified  copy  Ihei 
upon  the  party  ngainst  whom  it  is  rendered,  or  the  offirer 
person  who  Is  reijuired  thereby,  or  by  law.  to  obey  ii  "    " 

refuse*  or  wllfiTlly  r"" '-     "  —  ''    "■-  -      '  "-  - 


wilfully  neglects  to  obey  it.  by  puuiatung  bim   I 
forced  by  eit 


B  pr««>.TiIiMl 


1.  When'  it  can 
Uie  li^I  section. 

a.  \Vhei'e  part  of  it  canuot  be  so  euTorcml  b 
whicli  case,  the  part  ur  parts,  which  camiot  bi^  • 
bv  eufiirced  as  prescrlbea  m  this  section. 

S,  Where  an  execution,  issued  as  prescribed  ii 
to  the  sheriff  of  tbe  sunugnte's  county,  baa  I 
him  n  holly  or  partly  unsatialicd. 

4.  Where  the  ileliiiqueul  is  uu  execulur,  admiuistriilvr,  gunrdi 
ur  lea  lumen  la  ry  Irustee,  and  ihe  decree  relates  lo  ihc  fund 
estnti',  in  whtdi  cuxe  the  surrogate  luiiy  enturee  llic  dtvrti' 
prescribed  in  this  sectton,  either  without  issuing  an  eiopuu 
or  after  tlie  retuni  of  su  execution,  ua  he  IhiakK  pruiier. 

If  the  dellniiuent  hna  given  an  official  bond,  his  imprifriiiioi' 
hy  virtue  of  proeeeilinss  to  pimisli  him  for  a  ninterapl.  as  p 
■cribed  in  this  section,  or  n  levy  upou  his  iproperiy  by  rirmc 
an  execution,  iBsued  as  prcBcribed  in  the  lust  se<^tion.  iSitft  i 
bar,  suspend,  or  otherwise  ufTccI  an  action  against  the  surH 
in  bis  official  bond. 
L.un.ch. 1)0,119.    3HlrJii,aut«. 


I  XtSe.  UeSnllli 

A  direction  ot  n 

«nd  not  included  ii 

lorced  in  like  man 


orderf"  huw  enforce^- 

Ic'b  court,  made  or  ent^reil  In  wrilii 
■ee,  in  styled  an  order.  It  juaj  b»  t 
u  HJiuilar  order,  made  by  the  siiptei 
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•wn  use,  ten  cents  for  each  mile  for  going,  and  the  same  sum 
tme  retoming. 

2.  [Aai'd,  1904.]  He  must  charge,  and  receive  to  the  use  of 
Uie  county,  for  a  copy  of  a  paper,  ten  cents  for  each  folio,  and 
for  comparing  and  certifying  a  copy  of  papers  on  appeal  or  a 
ease  on  appeal  where  printed  copies  thereof  are  presented  by 
toy  party  to  any  proceeding,  one  cent  for  each  folio,  except 
jrbere  the  board  of  supervisors  have  allowed  his  clerk  to  receive 
for  his  own  use;  and  in  that  case,  his  clerk  may  charge  and 
nve  the  same  fee.  Where  in  a  proceeding  in  the  surrogate's 
irt  the  attorneys  for  all  the  adult  parties  interested  and  special 
irdians,  or  general  guardians,  appearing  for  all  Infant  parlies 
kterested,  other  than  parties  in  default,  or  against  whom  a  final 
ier  has  been  taken  and  is  not  appealed  from,  stipulate  in  writ- 
■g  that  a  paper  is  a  copy  of  any  paper  whereof  a  .certified  copy 
I  required  by  any  provision  of  this  act,  the  stipulation  takes  the 
ire  of  a  certificate  as  to  the  parties  so  stipulating,  and  the 
rate  or  his  clerk  is  not  required  to  certify  the  same  or  en- 
led  to  any  fee  therefor.  And  the  paper  so  proved  by  stipu- 
shall  be  received  by  the  clerks  of  all  the  courts  and  by  the 
irts,  and  shall  be  used  or  filed  with  the  same  force  and  effect 
I  if  certified  by  the  surrogate  or  his  clerk. 

1904,  eh.  137,  I H*  All  acts  or  parts  of  acts  and  any  act  or  part  of  an 
^Jd  relation  t  o  the  fees  of  the  surrogate  in  New  York  county,  incoDsistent 
Ith,  are  hereby  repealed. 

1869.  ch.   246,   I  1  (2  Edm.  433);  L.   1870,  ch.  359;  L.  1844,  ch.  300,  S  8 
Edm.  694);  L.  1837,  ch.  400,  ft  68;  L.   1004,  ch.  137.     In  effect  March  28, 
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ARTICIiB  FOURTH. 

Appeal. 

■ee.  2668.  When  party  may  appeal. 

2668.  When  person  not  a  party  may  appeal. 

22570.  Appeal;   to  wbut   court   It   may    ne   taktiu 

S671.  Intermediate  order;   bow  reviewed. 

2872.  Time  to  appeaL 

2573.  Who  must  be  made  parties. 

2B74.  Appeal;    bow  taken. 

2575.  Certain  proTiaions  of  chapter  12  made  appUcaUt. 

2576.  Appeal  may  be  on  tLe  law  or  the  facts;  case  to  be  Bude^  cte, 

2577.  Security  to  perfect  appeal. 

2578.  Id.;  wbere  decree  is  for  money  or  dellTery  of  propertj,  vte. 

2579.  Security  to  stay  proceedings  In  case  of  commitment. 

2580.  Amount  of   undertaking;   bow  flzed. 

2581 .  Requisites  of  undertaking. 

2582.  Decree  for  probate,  etc.,  bow  far  suspended  by  appeal. 

2583.  Decree  revoking  probate,   etc.,   not  stayed. 

2584.  I*erfected  appeal  stays  proceedings  in  other 

2585.  Appeal,   proceedings  thereupon. 

2586.  Power  of   appellate  court;   further  testimony. 

2587.  Judgment  or  order  upon   appeal. 

2588.  Award  of  Jury  trial  upon  reversal  in  probate 

2589.  Costs  of  appeal. 


t 


i 


§  2668.  IVhen  party  may  appeal. 

Any  party  aggrieved  may  appeal  from  a  decree  or  an  order 
a  surrogate's  court,  in  a  case  prescribed  in  this  article,  ex< 
where  the  decree  or  order  of  which  he  complains  was  rendci 
or  made  upon  his  default. 

See   S  1294,    ante. 

i  2609.  IVben  person  not  a  party  niay  appeal.  I 

A  creditor  of,  or  person  interested  in,  the  estate  or  fund  af-i 
fected  by  the  decree  or  order,  w^ho  was  not  a  party  to  the  Bpedalf 
proceeding,  but  was  entitled  by  law  to  be  heard  therein,  upon  his 
application;  or  who  has  acquired,  since  the  decree  or  order  wa«! 
made,  a  right  or  interest  which  would  have  entitled  him  to 
heard,    if  it  had   been   previously   acquired;   may   intervene   andj 
appeal,  as  prescribed   in  this  article.    The  facts,  which  entith 
such  a  person  to  appeal,  must  be  shown  by  an  affidavit,  whirld 
must  be   filed,   and   a   copy   thereof   served   with  the   notice  of^ 
appeal. 

See  §  2514.  subd.  11,  ante. 

1  2R70.    [Am'd,   180B.]    Appeal)    to  what   conrt   it    m»y   %•  • 
taken.  | 

An  appeal  to  the  appellate  division  of  the  supreme  court  may  4 
be  taken  from  a  decree  of  a  surrogate's  court,  or  from  an  order  1 
affecting  a  substantial  right,  made  by  a  surrogate,  or  by  a  sur-  'i 
rogate's  court,  in  a  special  proceeding. 

2  n.  S.  609.  $S  104,  118  (2  Edm.  G32);  2  R.  S.  62.  part  of  §  SB  (2  Edm.  63): 
L.   1805.   ch.   046. 


\ 


S  2571.   Intermediate   order;  hovr  revle'wed. 

An  appeal,  taken  from  a  decree,  brings  up  for  review  each  in- 
termediate order,  wliich  is  specified  in  the  notice  of  appeal,  and 
necessarily  affected  the  decree,  and  which  has  not  already  been 
reviewed  by  the  appellate  court,  upon  a  separate  appeal  taken    \ 
from  that  order,  ^ 
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I  MfS.  Time  tm  Appeal* 

An  appeal  by  a  party  must  be  taken  within  thirty  days  after 
K  service,  upon  the  appellant*  or  upon  the  attorney^  if  any, 
fbo  appeared  for  him  in  the  surrogate's  cx)urt,  of  a  copy  of  the 
fCree  or  order  from  which  the  appeal  is  taken,  and  a  written 
ptice  of  the  entry  thereof.  An  appeal  by  a  person  who  was 
lit  a  party,  taken  as  prescribed  in  this  article,  must  be  taken 
Ithin  three  months  after  the  entry  of  the  decree  or  order,  unless 
ie  appellant's  title  was  acquired  by  means  of  an  assignment  or 
niTeyance  from  a  party;  in  which  ease>  the  appeal  must  be 
|ken  within  the  time  limited  for  the  taking  thereof  by  the  as- 
inor  or  grantor. 

I  R.  8.  66,  I  05  (2  Bdm.  66);  2  R.  8.  606.  H  00.  106,  106,  107  (2  Bda. 

k  2678.  l¥1ftO  Biiiat  be  viad«  parties. 

llach  party  to  the  special  proceeding  in  the  surrogate's  court, 
Id  each  person  not  a  party,  who  has,  or  claims  to  have,  in  the 
ttoect-mattet'  of  the  decree  or  order,  a  right  or  interest,  which 
directly  affected  thereby,  and  which  appears  upon  the  face  of 
papers  presented   in  the  surrogate's  court,  or  has  become 
lifest  in  the  course  of  the  proceedings  taken  therein,  must 
made  a  party  to  the  appeal.    A  person  not  a  party,  but  who 
be  made  a  party,  as  prescribed   in  this  section,  may  be 
[ht  in  by  an  order  of  the  appellate  court,  made  after  the-a|f« 
'~  taken;  or  the  appeal  may  be  dismissed  on  account  of  his 
».    The  appellate  court  may  prescribe  the  mode  of  bring- 
In  such  a  person,  by  publication,  oy  personal  service,  or  others 
e.    But  this  section  does  not  re^juire  a  person  interested,  but 
a  party,  to  be  brought  in,  if  he  was  legally  represented,  or  was 
cited  in  the  court  below. 

(74.  Appeal  I  bovT  taken. 

appeal  must  be  taken  by  the  serTice,  within  the  State, 

eactt  party  to  the  special  proceeding,  other  than  the  appel* 

and   ttpon  the  surrogate,  or  the  clerk  of  the  surrogate's 

of  a  written  notice,  referring  to  the  decree  or  order  ap- 

from,  and  stating  that  the  appellant  appeals  from  the 

»,  or  from  a  specified  part  thereof.    Where  a  party  to  the 

Eial  proceeding  in  the  court  beiow  appeared  in  person,  the 

of  appeal  must  be  porsonnlly  served  upon  him:  where  be 

by  aa  attorney,  it  mnst  be  served  per^ionnlly,  either  upon 

or  upon  his  attorney.     Where  a  party,  who  was  duly  eked, 

not  appear  in  the  surrogate's  court,  notice  of  appeal  must  be 

red  upon  him  personally,  if  he  can,  with  due  diligence,  be 

id   within   the  county;   otherwise  it  may   be   served  by  de- 

ing  it,  indorsed  with  a  direction  to  the  party,  with  the  surro- 

or  the  clerk  of  the  purrogate's  court    Where  a  person  to 

^served  cannot,  with  due  diligence,  be  found,   to  make  per- 

service  upon  him,  as  prescribed  in  this  section,  the  surro- 

or  a  justice  of  the  supreme  court,  may,  by  order,  prescribe 

a  mode  of  service  as  he  thinks  proper;  and  service  in  that 

ie  has  the  same  effect  as  personal  service. 

I  laOO,  ante. 

CertifclB  provisions  of  cbapter  12  made  applicable. 

Drovipions  of  the  following  Bections  of  this  act,  to  wit: 
fons  J2«5.  1297,  1298,  1299,  1303,  and  1305  to  1309,  both  in- 
ive,  apply  to  an  appeal  taken  as  prescribed  in  this  article. 
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i  2676.  Appe»l  tamy  be  on  tbe  law  •* 
be  auide»  ete. 

The  appeal  may  be  taken  apon  questions  of  law»  or  npon 
facts  or  upon  both.    It  it  is  taken  from  a  decree  rendered 
the  trial,  by  the  surrogate,  of  an  issue  of  fact,  it  must  be  1 
upon  a  case,  to  be  made  and  settled  by  the  surrogate,  as 
scribed  by  law,  for  making  and  settling  of  a  case  upon  an 
in  an  action. 

1  9S7T.  Seevrity  to  perfect  appeal* 

To  render  a  notice  of  appeal  effectual  for  any  purpose, 
in  a  case  specified  in  the  next  section,  or  where  it  is  specially 
scribed  by   law,   that  security  is  not  necessary  to  perfect 
appeal,  the  appellant  must  give  a  written  undertaking,  with 
least  two  sureties,  to  the  effect  that  the  appellant  wiU  psy 
costs  and  damages  which  may  be  awarded  against  him  upon 
appeal,  not  exceeding  two  hundred  and  fifty  dollars. 

2  B.  8.  66,  I  6S  (2  Bdm.  67);  2  R.  8.  610,  |  106  (2  Bdm.  08). 

i  9878.  [Aat^d*  1883.]    Id.|  where  deeree  la  for  aaoaer 
delivery  of  property,  etc. 

Notice  of  appeal  by  an  executor,  administrator,  testament 
trustee,  guardian,  or  other  person  appointed  by  the  sui 
court,  from  a  decree,  directing  him  to  pay  or  distribute 
or  to  deposit  money  in  a  bank  or  trust  company,  or  to 
property;   or  by  an  executor  or  administrator  from   an 
granting  leave  to  issue  an  execution  against  him,  as  pi 
in  section  1825  of  this  act,  does  not  stay  the  execution 
decree  appealed  from,  unless  the  appellant  gives  an  undt 
with  at  least  two  sureties,   in  a  sum  therein  specified, 
effect  that,  if  the  decree  or  order,  or  any  part  thereof,  is  affii 
or  the  appeal  is  dismissed,  the  appellant  will  pay  all  costs 
damages  which  may  be  awarded  against  him  upon  the  a] 
and  will  pay  the  sum  so  directed  to  be  paid  or  collected, 
the  case  requires,  will  deposit  or  distribute  the  money,  or 
liver  the  property  so  directed  to  be  deposited,-  distributed 
livered,  or  the  part  thereof, as  to  which  the  decree  or  oi 
affirmed. 

2  R.  8.  116.  I  21  (2  Edm.  121);  L.  1870,  ch.  8B9.  %  12,  sm'O. 

•  off 


I  8B70.  Seenrltr  to  etar  pr€>eeedlBVi  Im 
meat. 

An  appeal  from  a  decree  or  an  order,  directing  the  commil 
of  an  executor,  administrator,  testamentary  trustee,  guardh 
other  person  appointed  by  the  surrogate's  court,  or  an  attt 
or  counsel  employed  therein  for  disobedience  to  a  direction  ofi 
surrogate,  or  for  neglect  of  duty;  or  directing  the  comi 
of  a  person  refusing  to  obey  a  subpoena,  or  to  testify,  ^___ 
quired  according  to  law;  does  not  stay  the  execution  of  tbe. 
cree  or  order  appealed  from,  unless  the  apx>ellant  girea  an  u 
taking,  with  at  least  two  sureties,  in  a  sum  therein  spedfii 
the  effect  that,  if  the  decree  or  oroer  appealed  from,  or  any 
thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the  appellant 
within  twenty  days  after  the  affirmance  or  dismissal,  sui 
himself  in  obedience  to  the  decree  or  order,  to  the  custody 
sheriff  of  the  county,  wherein  he  was  directed  to  be  comi 
If  the  undertaking  is  broken  it  may  be  prosecuted  in  the 
manner,  and  with  the  same  effect,  as  an  administrator's  oi 
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and  tbe  proceeds  of  the  action  mast  be  paid  or  distributed, 
ted  by  the  smro^ate,  to  or  amonir  the  persons  aggrieyedj 
le  extent  of  the  pecuniary  injuries  sustained  by  them;  and 
ilance,  it  any,  must  be  paid  into  the  county  treasury. 

8.  610,  611,  <i  Ul-115  (2  Edm.  688,  634).  am'd. 

LOUMt  of  undertaklnarj  hovr  fixed. 

L*  sum  specified  in  an  undertaking,  executed  as  prescribed  in 
of  tbe  last  two  sections,  must,  where  the  appeal  is  taken 

a  decree  directing  the  payment,  depositing,  or  distribution 

[oney»   be   not  less  than  twice  the  sum  directed  to  be  paid, 

itedy    or   distributed.    Where  the  appeal  is  taken  from  an 

granting  leave  to  issue  an  execution,  it  must  be  not  less 
thrice  the  sum,  to  collect  which  the  execution  may  issue. 
rery  other  case,  it  must  be  fixed  by  the  surrogate,  or  by  a 

of  the  appellate  court,  who  may  require  proof,  by  affidavit, 
value  of  any  property,  or  of  such  other  facts  as  he  deems 
^  Xhe  respondent  may  apply  to  the  appellate  court,  upon 
^,  for  an  order  requiring  toe  appellant  to  increase  the  sum 
:ed.     If  such  an  order  is  granted,  and  the  appellant  makes 

t  in  giving  the  new  undertaking,  the  appeal  may  be  dis- 
or  the  stay  dissolyed,  as  the  case  requires. 

lU  S.  etO,  i  112  (2  Edm.  684). 

1.   Xte«,^tlaltea  of  lutdertaklnff. 

midertaking,  given  as  prescribed  in  the  last  four  sections, 
be  to  the  people  of  the  State;  must  contain  the  name  and 
_ce  of  each  of  the  sureties  thereto;  must  be  approved  by 
rro^ate  or  a  judffe  of  the  appellate  court;  and  must  be  filed 
muTTOgnte^B  office.  Except  as  otherwise  specially  pre- 
,  the  tiling  of  a  proper  uudertakiug,  and  service  of  the 
of  appeal,  perfect  the  appeal.  The  surrogate  may,  at  any 
in  hiB  discretion,  make  an  order,  authorizing  any  person 
▼ed  to  bring  an  action  upon  the  undertaking,  in  his  own 
or  in  the  name  of  the  people.  Where  it  is  brought  in  the 
of  the  people,  the  damages  collected  must  be  paid  over  ta 
TTOgatCs  and  distributed  by  him,  as  justice  requires. 
Ill   iiT,   1334,  ante. 

.'dy  1881,  1900.]     Decree  for  probate,  ete.|  how 
_         ded  1»7  appeal. 

appeal  from  a  decree  of  a  surrogate,  admitting  a  will  to 
or  ipranting  letters  testamentary,  or  letters  of  adminis- 
or  from  an  order  or  judgment  of  the  appellate  division 
anpreme   court  affirming  a  decree  of  the  surrogate   ad- 
a    will   to  probate  or  granting  letters   testamentary   or 
of    administration,   does  not  stay   the  issuing  of  letters, 
in   the  opinion  of  surrogate,  manifested  by  an  order,  the 
ration  of  tbe  estate  requires  that  the  letters  should  issue. 
so  iaaned  confer  upon  the  person  named  therein  all  the 
and    authority,   and  subject  him  to   all   the   duties   and 
es  of  an  executor  or  administrator  in  an  oidinary  case, 
that  they  do  not  confer  power  to  sell  real  property  by 
of  a  provision  in  the  will,  or  to  pay  or  to  satisfy  a  legacy, 
^tribute   the  nnbequeathed  property  of  the  decedent,   until 
the  final  determmation  of  the  appeal;  and  in  case  letters 
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Bhall  have  been  issued  before  stich  appeal  the  executor  or  id- 
ministrator,  on  a  like  order  of  the  surro^te,  may  exercise  the 
powers  and  authority,  subject  to  the  duties,  liabilities  and  ex- 
ceptions above  provided. 

L.   1871,  ch.  603,   f  1   (»  Edm.  104).     L.  1900.  eh.  lAl.     In  effect  Sept  1, 
1800. 

i  2583.  Decree  revoking:  probate,  etc.;  not  JitAy-cd.'* 

An  appeal  from  a  decree  revoking'  the  probate  of  a  will,  or  re-  ; 
vokfng  letters  testamentary,  letters  of  administration,  or  letter*  : 
of  gnardianshipj  or  from  a  decree  or  an  order,  suspending  an  ] 
executor,  administrator,  or  guardian,  or  removing  or  suspendios  • 
a  testamentary  trustee,  or  a  freeholder,  appointed  to  execute  a" 
decree,  as  prescribed  in  title  fifth  of  this  chapter,  or  appointing  j 
a  temporary  administrator,  or  an  appraiser  of  personal  property,  j 
does  not  stay  the  execution  of  the  decree  or  order  appealed  from,  i 

8  R.  S.  C11,  i  116,  and  part  of  I  UO  Ci  Edm.  633,  634)  '; 

I  2684.    Perfected     appeal    stays    proceedingra     in    ot^er"! 

eiuiefi.  ^ 

Except  as  otherwise  expressly  prescribed  in  this  article,  a  per-) 
fected  appeal  has  the  effect,  as  a  stay  of  the  proceedings?  to  ei^ 
force  the  decree  or  order  appealed  from,  prescribed  in  section  1310* 
of  this  act,  with  respect  to  a  perfected  appeal  from  a  judgment. 

See  i  1310.  ante;  2  B.  S.  66,  S  55  (2  Edm.  66);  2  B.  S.  610, 1 109  (2  Edm.  6 9). 

S  2685.  [Am'd,  1895.]    Appeal)  proceediAars  tbereupoii. 

In  the  appellate  division  of  the  supreme  court  the  order  mac 
upon  au  appeal  from  a  decree  or  an  order  of  a  surrogate's  coc 
must  be  entered  with  the  clerk  of  the  appellate  division,  and 
certliSed   copy   thereof  annexed  to   the   papers   transmitted   fro^ 
the  court  below  upon  which  the  appeal  was  heard,  must  be  tr  ii 
mitted  to  the  court  from  which  the  appeal  was  taken,  and  tl 
court  below  shall  enter  the  judgment  or  order  necessary  to  ci 
the  determination  of  the  appellate  division  into  effect. 

L.  1896,  eta.  M6.    See  U  1340-1846,  ante. 

g  26811.  Power  of  appellate  court;  furtbcr  testimoiiT* 

Where  an  appeal  is  taken  upon  the  facts,  the  appellate  court  ha* 
the  same  power  to  decide  the  questions  of  fact,  which  the  sar- 
rogate  had;  and  it  may,  in  its  discretion,  receive  further  testi- 
mony or  documentary  evidence,  and  appoint  a  referee.  , 

§  2687.  Jndsment  or  order  upon  appeal. 

The  appellate  court  may  reverse,  affirm,  or  modify  the  de*i 
or  order  appealed  from,  and  each  intermediate  order,  specified 
the  notice  of  appeal,  which  it  is  authorized  by  law  to  review,  ai 
as  to  any  or  all  of  the  parties?  and  it  may,  if  necessary  «A 
proper,  grant  a  new  trial  or  hearing.  The  decree  or  order  mp\ 
pealed  from  may  be  enforced,  or  restitution  may  be  awarded.,  tj 
the  case  requires,  as  prescribed  in  title  first  of  chapter  twelfth  cd 
this  act,  with  respect  to  an  appeal  from  a  judgment.  j 

See  H  1317,  1319,  IWO,  13?8,  ante.  J 

i  26H8.  [Ain*d,  1896.]  Award  of  Jury  trial  upon  rev^raati) 
ia  probate  ease*.  ] 

Where  the  reversal  or  modification  of  a  decree  by  the  apM*] 
late   court  is   founded   upon   a   question  of  fact*    the   apipoiatt 
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court  must,  if  the  appeal  was  taken  from  a  decree  made  upon  a 
petition  to  admit  a  will  to  probate,  or  to  revoke  the  probate  of 
a  wiJ],  make  an  order,  directinir  ttie  trial,  by  a  jury»  of  the  mate- 
rial questions  of  fact,  arising  upon  ther  issues  between  the  parties. 
Such  an  order  must  state,  distinctly  and  plainly,  the  questions  of 
fact  to  be  tried;  and  must  direct  the  trial  to  taka  place,  either  at 
a  trial  term  of  the  supreme  court,  specified  in  the  order;  or  in 
the  conntj  coort  of  the  county  of  the  surrogate.  After  the  trial, 
a  new  trial  may  be  granted,  as  prescribed  in  section  2548  of  this 
act 

2  B.  8.  m,  H  67.  68  (2  Bdm.  67);  2  B.  8.  OOQ,  i  08  (2  Bdm.  83^);  L.  ISW, 
ek.  MA. 

I  25881.  Costa  of  appeal. 

The  appellate  comt  may  award  to  the  successful  party  the 
costs  of  the  appeal;  or  it  may  direct  that  they  abide  the  eyent  of 
I  new  trial,  or  of  the  aubaequent  proceedings  in  the  surrogate's 
court.  In  either  case,  the  costs  may  be  made  payable  out  of  the 
feitate  or  fund,  or  personally  by  the  unsuccessful  party,  as  di- 
rected by  the  appellate  court;  or,  if  such  a  direction  ia  not  gixen, 
la  directed  by  the  surrogate. 

i  8  B.  Jl.  808,  I  06  (2  Bdm.  602);  2  B.  S.  87,  8  81  (?  Bdm.  832);  S  B.  8  §7, 
In  (2  h;(liu.  0  0.     Se«  I  2548. 
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ARTICIiES  FIFTH. 

Pravinons  relating  generally  to  letters;  and  generally  toexeeutan, 
administrators,  guardians,  and  testamentary  trustees, 

Stc.  2590.  ReqnltltM  of  letters. 

2591.  Their  effect. 

2592.  Prioritj   among  different  letters. 

2595.  Time,    how  reckoned   upon  successlTe  letters. 
2694.  Official  oaths  of  execotors,  etc. 

2596.  Deposit  of  secorltles  to  reduce  penalty  of  bond. 

2596.  Sureties  liable  for  money,  etc.,  recelred  In  anotbsr  capacity. 

2597.  When  new  bond  or  new  saretles  may  be  required. 

2598.  Id.;  how  principal  may  be  required  to  give  a  new  bond,  etc. 

2599.  Decree  revoking  letters  for  failure  to  give  ne\     bond. 

2600.  Sureties  may  apply  to  be  released,  as  to  future  brescbes. 

2601.  Belease  of  old  sureties  os  the  giving  of  new. 

2602.  Surrogate    may    direct    as    to    custody,    where    co-exeentors,    etc., 

disagree 

2603.  Effect  and  contents  of  decree  rettiklvg  letters. 

2604.  The  last  section  qualified. 

2605.  Successor  may  be  appointed,   and  may  compel  sccounting,  etc 

2606.  Accounting  by  executor,   etc.,   of  deceased   executor. 

2607.  When  bond  may  be  prosecuted. 

2608.  Successor  may  prosecute  official  bond. 

2609.  Action  on  official  bond  when  no  successor  is  appointed. 

2610.  Application  of  this  article  to  executors,  etc.,  heretofore  appoufted 

1  2590.  Reunieitea  of  letters. 

Letters  testamentary,  letters  of  administration,  and  letters  of 
guardianship  must  be  in  the  name  of  the  people  of  the  State. 
Where  they  are  granted  by  a  surrogate,  or  by  an  officer  or  person 
appointed  by  the  board  of  supervisors,  temporarily  acting  as  eor-  • 
rogate,  they  must  be  tested  m  the  name  of  the  officer  granting  : 
them,  signed  by  him,  or  by  the  clerk  of  the  surrogate's  court,  and 
sealed  with  the  seal  of  the  surrogate's  court.  Where  they  are 
issued  out  of  another  court,  they  must  be  tested  in  the  name  of 
the  judge  holding  the  court,  signed  by  the  clerk  thereof,  and 
sealed  with  its  seal. 

2  R.  8.  80.  f  66  (2  Edm.  81).    See  »  2486.  2486.  2490,  2481,  2402  and  2t»i, 
ante. 

I  2601.  Their  effect. 

Subject  to  the  provisions  of  the  next  section,  regulatinff  the 
priority  among  different  letters,  letters  testamentary,  letters  oi 
administration,  and  letters  of  guardianship,  granted  by  a  court  or 
officer,  having  jurisdiction  to  grant  them,  as  prescribed  in  this 
chapter,  are  conclusive  evidence  of  the  authority  of  the  persons 
to  whom  they  are  granted,  until  the  decree  granting  them  is  re- 
versed upon  appeal,  or  the  letters  are  revoked,  as  prescribed  m 
this  chapter. 

9  B.  8.  80,  f  66  (2  Edm.  82). 

I  2682.  Prioritr  amonc  different  letters. 

The  person  or  persons,  to  whom  letters  testamentary,  or  letters 
of  administration  are  first  issued,  from  a  surrogate's  court  hav- 
ing jurisdiction  to  issue  them,  as  prescribed  in  article  first  of 
title  first  of  this  chapter,  have  sole  and  exclusive  authority,  as 
executors  or  administrators,  pursuant  to  the  letters,  until^  tlij 
letters  are  revoked,  as  prescribed  by  law;  and  they  are  entitled 
to  demand  and  recover  from  any  person,  to  whom  letters  npwa 
the  same  estate  are  afterwards  issued,  by  any  other  surroffatei 
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But  lUe  acts  of  n 


dcMittfut's  proitert}-  iu  lib  liaiidB. 

vnoDi    letters   were  iifienvuriiFi   L ,    

I*  uaticc  of  the  leiters  firat  issued,  nre  vaiiJ;  iiiid  on 
mdnt  proceediuK.   fonimciieed   hj   bini,   may   be   con- 
inn  in  llie  Dflme  of  the  person  or  persona  to  wiiom  the 
e  nrsi  i«stiiil. 
,  I  23  o  Edm.  TE). 

Ine,  hoTr  reckoned  apon  naeoeiiBlTc  lett«ia, 

ia  iiresL-ribed  by  law,  llmt  uu  act.  with  respect  tu  tlie 
I   ilecpdeiit,   must  or  may  lie  doup   within  t  ■"    " 


specified  most  be  reckoned  from  the 

.   ■H'ra.  except  in  a  ease  where  it  in  otlierwise 

v  law;  or  where  the  Bret  or  niiy  milwc<niput 

■f  prescribed  in  seciion  2084  of  tlilB  nt-t.  or 

.1   .i].    „j,iit  of  power  in  the  EUrrogule'a  coui'l  lii  ksue 

BelMl  oalha  of  exeeDtom,  etc. 

ll  oath  or  affirmation  of  an  eserotor.  tdministrntor.  or 
>  the  effect  that  he  ivdl  well,  (uitbfiillj  and  hoiicsllr 
le  diitiea  of  bis  office,  deBcriliing  it,  must  be  filed  with 
le.  before  tettcra  nrc  issued  lo  him.  The  oath  mar  be 
«  an)'  oKcen  within  or  without  the  State,  who  Is 
lo  lalie  an  affidavit,  to  be  used  in  the  supreme  court 
taken  wiUiout  the  Stale,  it  nmat  be  tertified  aa  re- 
iw.  with  respect  to  an  affidavit  to  be  useU  in  the  sti- 
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m'd,  1S8II.J    DenOKlt  of  BeenrKtea  lo  rednee  nen. 

Id.  " 

where  «  bond,  or  new  Buretiea  lo  a  bond,  may  be  rp- 

BurroMte  from  nn  eiecmor.  adminialrator,  simrilin.i 

iirtee.  it  the  mine  of  the  estnte  or  fund   is  so  iireat 

rtogate  deeiiw  jt  ineipedient   lo  require  seciirlry   in 

iftnnt   prwcnbed    by   law,   he   may   direct    that   nnT 

r  the  iwyment  of  money,  belonging  to  the  estate  or 

■oaited  wlUi  him.  to  be  delivered  to  the  county  trt-BB- 

lepoBited,  sabject  to  tie  order  of  the  trustee,  cniinter- 

le  aiirrointte,  with  a  trust  compnnj  duly  authorised 

receive   the   aanie.    After  snch   a   deimslt   has   been 

arrogate  may  Bx  the  amount  o(  the   bond,  with   re- 

renininder  only  of  tTie  eetatc  or  fund. 

withdrawn  from  tlie  oua- 

TinBurer  or  Iruat  company,  and  no  person. 

'!-    Ireasurer   or   the   proiier   officer   of   Ihe 

r   cclTe  or  collect  nny  of  the  principal  or  in- 

■■>,    W]thoTit  the   Bpecinl  order  of  the  snrro- 

..      :.-    appropriate  booli.    Bneh   on   order  can  lie 

'■'   r.r   ilie  iraelres  appointed,   onjy   where  nu   addi- 

iM  been  given  by  him,  or  upon  proof  that  the  estate 

I  bwn   so  reduced,   by   tuTiuenta  or  otherwise,   that 

^JM!   bond   orla^nnlly  given,    wilt   be  sufficient   in 

■B^^Upm^visions  of  law  relating  to  the  peualb' 
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thereof,  if  the  security  so  withdrawn  is  also  reckoned  in 
estate  or  fand. 

L.  1866,  <A.  516. 

I  IBIMI.  9«retie«  liable  for  momejr,  eto^   received  la 
other  eapacitr* 

A  person  to  whom  letters  are  issued,  is  liable  for  money  or 
personal  property  of  the  estate,  which  was  in  his  hands  or  under] 
control,  when  his  letters  were  issued;  in  whatever  capacity  it  ^ 
received  by  him,  or  came  under  his  control.  Where  it  was  receivi 
by  him,  or  came  under  bis  control,  by  virtue  of  letters  pieviousl 
issued  to  him,  in  the  same  or  another  capacity,  an  action  to  recovj 
the  money,  or  damages  for  failure  to  deliver  the  property,  may  n 
maintained  upon  both  official  bonds;  but,  as  between  (tbe  suret'^ 
upon)  the  official  bond  ^iveti  upon  the  prior  letters,  and  (those  u] 
the  official  bond  given  upon  the  subsequent  letters,  (the  latter) 
Hable  over  to  the  former. 

I  260T.  'Whea  aevr  boad  or  aevr  sureties  a&aT  be  reQair< 

Any  person,  interested  in  the  estate  or  fund,  may  present 
the  surrogate's  court  a  written  petition,  duly  verified,  setting  foi 
that  a  surety  in  a  bond,  taken  as  prescribed  in  this  chapter,  is 
sufficient,  or  has  removed,  or  is  about  to  remove,  from  the  Sti 
or  that  the  bond  is  inadequate  in  amount;  and  praying  that 
principal  in  the  bond  may  be  required  to  give  a  new  bond,  tat 
larger  penalty,  or  new  or  additional  sureties,  as  the  case 
quires;  or,  in  default  thereof,  that  he  may  be  removed  from 
office,  and  that  letters  issued  to  him  may  be  revoked. 
Ihe  bond  so  taken  is  that  of  a  guardian,  the  petition  may 
be  presented  by  any  relative  of  the  infant*    When  the  bond 
that  of  an  executor  or  administrator,  the  petition  may  also 
presented  bv  any  creditor  of  the  decedent.    If  it  appears  to 
surrogate,  that  there  is  reason  to  believe  that  the  allegations 
the  petition  are  true,  he  must  cite  the  principal  in  the  bond 
show  cause,  why  the  prayer  of  the  petition  should  not  be  grant 

L.  1887.  cb.  460.  Si  25.  26  (4  Bdm.  492),  am*d;  L.  1862,  ch.  t2»;  U 
eb.  460.  i  86  (4  Eklm.  496). 

i   2S08.   Id.)  hoifr  priacipal  aiay  be  repaired   to   g§w 
aevr  boad,  ete. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the 
section,  the  surrogate  must  hear  the  allegations  and  proofs  of 
parties;  and  if  the  objections,  or  any  of  them,  are  found  to 
valid,  he  must  make  nn  order,  requiring  the  principal  in  the  b 
to  give  new  or  additional  sureties,  or  a  new  bond  in  a  lai 
penalty,  as  the  case  requires,  within  such  a  reasonable  time, 
exceeding  five  days,  as  the  surrogate  fixes;  and  directing  that, 
default  thereof,  his  letters  be  revoked. 

L.  1S37,  cb.  460.  i  27,  am'd;  L.  1862.  ch.  229  (i  Edm.  402). 

i  SftOO*  Decree  revokiav  letters  for  failare  to  stv«  V( 


If  a   bond   with   new   or  additional  sureties,   or   in   a  lai 
penalty,   is  approved  and  filed  in  the  surrogate's  office,  ss 
quired  by  sucn  an  order,  the  surrogate  must  nake  a  decreck 
missing  the  proceedings,  upon  such  terms,  as  to  costs^  as  ji 
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eqnires;  otherwise,  he  mast  make  a  decree,  removing  the  de- 
bqoeot  from  office,  and  revoking  the  letters  issued  to  him. 

t*.    2£S7,   cb.  400.  f  28,  am'd. 

I  SOOO.  [Am'd,  lOOl.]  Smrctles  may  apply  to  be  released 
i  t^  future  breaches. 

Any  or  all  of  the  sureties  in  a  bond  taken  as  prescribed  in 
is  chapter,  may  present  a  petition  to  the  surrogate's  court 
JHyin^  to  be  released  from  responsibility,  on  account  of  any  fu- 
be  breach  of  the  condition  of  the  bond  and  that  the  principal 

the  bond  be  required  to  give  new  sureties  and  to  render  and 
e  his   account  and  that  a  citation  issue  to  said  principal  to 

__d  on  Buch  application.    The  surrogate  must  thereupon  issue 

itation   accordingly. 

H  2»  und  SO;  L.   1802,  eta.  229;  L.  1876^  ch.  278,  and  L.  1901.   ch.  &24. 
eet  Sept.   1,  1901. 

) 

2601.     [Am'dy  l&Ol.]    Release  of  old  saretles  on  tbe  ffi^w 

D  tbe  return  of  the  citation  issued  as  prescribed  in  the  last 

if  the  principal  in  the  bond  does  not  file  a  new  bond  in 

nsaal   form  with  new  sureties  to  the  satisfaction  of  the  sur- 

e,    the    surrogate  must  make   an  order  requiring  said  prin- 

to   file  such  new  bond  within  such  reasonable  time  not  ex- 

ug   five   days  as  the   surrogate  fixes.     Should  the  principal 

ach    new  bond  upon  the  return  of  such  citation  or  within 

me  fixed  by  such  order,  the  surrogate  must  thereupon  make 

ee  releasing  the  petitioner  from  liabib'ty  upon  the  bond  for 

sabsequent  act  or  default  of  the  principal  and  requiring  the 

.pal    to   render  and  settle  his  account  to  and  including  the 

of  such  decree  and  to  file  such  account  within  a  time  fixed, 

exceeding  twenty  days  from  such  date;  otherwise  he  must 

a  decree  revoking  the  delinquent's  letters. 

{§  31  and  32;  U  1862,  ch.  229  (4  Edm.  483),  am'd;  L.  1001,    eta.  524.  In 
Sept.    1.    1901. 

[Se02.    Svrrosate  may  direct  as  to  custody,   where  co- 
itoira,  etc.9  dlsavree. 

lere  t^wo  or  more  co-executors  or  co-administrators  disagree, 
tin^  the  custody  of  money  or  other  property  of  the  estate; 
^  ro  or  more  testamentary  trustees  or  guardians  of  the  prop- 
di^agree,  respecting  the  custody  of  money  or  other  property, 
„ing  to  a  fund  or  an  estate  which  is  committed  to  their 
Icharge;  the  surrogate  may,  upon  the  application  of  either 
or  of  a  creditor  or  person  interested  in  the  estate,  and 
by  affidavit,  of  the  facts,  make  an  order,  requiring  them 
_iow  cause,  why  the  surrogate  should  not  give  directions  in 
premises.  Upon  the  return  of  the  order,  the  surrogate  may, 
IS  discretion,  make  an  order,  directing  that  any  property  of 
ite  or  fund  be  deposited  in  a  safe  place,  in  the  joint  custody 
le  executors,  administrators,  guardians  or  testamentary  trus- 
as  the  case  requires,  or  subject  to  their  joint  order;  or  that 
^ffioney  of  the  estate  be  deposited  in  a  specified  safe  bank  or 
company,  to  their  joint  credit,  and  to  be  drawn  out  npon 
^nt  order.  Disobedience  to  such  a  direction  may  be  pan- 
tm  a  contempt  of  the  court. 
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I  SS008.  Blfeet  and  contenta  of  decree  revoklmir  lettei 

Upon  the  entrr  of  a  decree,  made  as  prescribed  iu  this  cl 
ter,  revokiDfir  letters,  issued  by  a  surrogate's  court  to  an 
utor,  administrator  or  guardian,  his  powers  cease.     The  < 
may,  in  the  discretion  of  the  surrogate,  require  him  to  a< 
for  all  money  and  other  property  received  by  him;  and  to 
and  deliver  over  all  money  and  other  property  in  liis  hands 
the  surrogate's  court,   or  to  his  successor  in  office,  or  to 
other  person  as  is  authorized  by  law  to  receive  the  same; 
may  be  made  without  prejudice  to  an  action  or  special 
for  that  purpose,  then  pending,  or  thereafter  to  be    irought. 
revocation   does  not   affect  the   validity   of  any   act,   within 
powers   conferred   by   law  upon   the  executor,   admiDistrator, 
guardian,  done  by  him  before  the  service  of  the  citation, 
the  other  party  acted  in  good  faith;  or  done  after  the  serri^ 
the  citation,  and  before  entry  of  the  decree,  where  hia  poi 
with  respect  thereto  were  not  suspended  by  service  of  the 
tion,  or  where  the  surrogate,  in  a  case  prescribed  by  law. 
mitted  him  to  do  the  same,  notwithstanding  the  pendency  of 
special  proceeding  against  him;  and  he  is  not  liable  for  sucl 
act,  done  by  him  in  good  faith. 

2  R.  S.  62,  i  38  (2  Edm.  62)  ;  2  R.  S.  77,  78.  {{  40,  46  and  47  (2 

80),  am'd. 

{  2604.  The  la«t  iiectloii  qualified. 

The  last  section  does  not  affect  the  liability  of  a  persoi 
whom  money  or  other  property  has  been  paid  or  delivei 
husband,  wife,  next  of  kin,  or  legatee,  to  respond  to  the 
lawfully  entitled  thereto,  where  letters  are  revoktni,  becan 
supposed  decedent  is  living;  or  because  a  will  is  discovered, 
administration  1ms  been  granted  in  a  case  of  supposed  intej 
or  revoking  a  prior  will,  upon  which  letters  were  granted. 

S   2005.  SneceHsor   may  l>e   appolttteil,   and    may 
aeeoantlnsTy    etc. 

Where  letters  have  been  revoked  by  a  decree  of  the  siirrc 
court,   that   court  has,   except   in   a   case   where  it  is   oth< 
specially   prescribed  by   law,  the  same  power  to  appoint 
cessor  to  the  person  whose'  powers  have  ceased,  as  if  the 
had  not  been  issued.     The  successor  may  complete  tbe  ex< 
of  the  trust  committed  to  his  predecessor;  he  may  contini 
his  own  name,  a  civil  action  or  special  proceeding,   pendii 
favor  of  his  predecessor;  and  he  may  enforce  a  judgment, 
or  decree,  in  favor  of  the  latter.     The  surrogate's  court  h 
same  jurisdiction,  upon  the  petition  of  the  successor,  or  of 
mainhig  executor,  administrator,  g\iardian  or  trustee,  to 
the  person  whose  letters  have  been  revoked,  to  .account  f< 
deliver  over  money  or  other  property,  and  to  settle  his  a< 
which  it   would  have  upon  the  petition  of  a  creditor  or 
interested  in  the  estate,   if  the  term  of  office  conferred  by 
letters,  had  expired  by  its  own  limitation. 

2  R.  S.  77.  S  10  (2  Kdm.  78)  ;  2  R.  S.  158,  {  17  (2  Edm.  159)  ;  U  13 
733.  I  1    (0  Rdm.  683).     See  |  2603. 

I  200O.    [Am'd,  1891,  18»7,  lOOl,  1002.]    Aceouatla*  by 
ecator^  et  eetera,  of  deceased  exeeatora. 

Where  an   executor,  administrator,   guardian   or  testamei 
trustee  dies,  the  surrogate's  court  has  the  same  jariadictioii. 
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be  petition  of  his  snccesaor,  or  of  a  sarriying  executor,  admin- 
Ftrator  or  guardian,  or  of  a  creditor,  or  person  interested  in  the 
ttate,  or  of  a  guardian's  ward  or  the  legal  representative  of  a 
eoeaf^ed  ward,  or  a  surety  upon  the  ofBcial  bond  of  the  decedent, 
r  the  legal  representative  of  a  deceased  surety,  to  compel  the 
Kecutor  or  administrator  of  the  decedent  to  account,  which  it 
!OiiId  hare  against  the  decedent  if  his  letters  have  been  revoked 
r  a  surrogate's  decree.  And  an  executor  or  administrator  of  a 
ficeased  executor,  administrator,  guardian  or  testamentary  trus- 
«  may  volants  rily  account  for  the  acts  and  doings  of  the  dece- 
it, and  for  the  trust  property  which  had  come  into  his  pos- 
jtsion  or  Into  the  possession  of  the  decedent.  And  on  the  death, 
sretofore  or  hereafter,  of  any  executor,  administrator,  guardian 
r  testajnentary  trustee  while  an  accounting  by  or  against  him. 
I  euch,  "was  or  is  pending  before  a  surrogate's  court,  such  court 
iy  revive  said  proceeding  against  his  executor,  administrator  or 
sor  and  proceed  with  such  accounting  and  determine  all 
ons  and  grant  any  relief  that  the  surrogate  would  have 
er  to  determine  or  grant  in  case  such  decedent  had  not  died 
in  a  case  -where  the  executor  or  administrator  of  said  last  men- 
ed  doeedent,  acting  at  the  time  of  such  revival  had  voluntarily 
Ititioned  for  an  accounting  as  provided  for  in  this  section.  On 
^tition  filed  either  by  or  against  an  executor  or  administrator 
^  a  decoased  executor,  administrator,  guardian  or  testamentary 
ee,  or  on  a  revival  and  continuation  of  an  accounting  pend- 
by  or  against  such  decedent  at  the  time  of  his  death,  the  suc- 
r  of  such  decedent  and  all  persons  who  would  be  necessary 
es  to  a  proceeding  commenced  by  such .  decedent  for  a  judi- 
nettleinent  of  his  accounts  shall  be  cited  and  required  to 
_nd  »iich  settlement.  The  surrogate's  court  may  at  any  time 
its  o^«Ti  motion  or  on  the  motion  of  any  party  to  any  one  of  two 
more  of  such  proceedings,  consolidate  said  proceedings  but 
ont  prejudice  to  the  power  of  the  court  to  make  any  subse- 
jt  order  in  either  of  them.  With  respect  to  the  liability  of 
sureties  in  and  for  the  purpose  of  maintaining  an  action  upon 
decedent's  official  bond,  a  decree  Against  his  executor  or  ad- 
itrator,  rendered  upon  such  an  accounting,  has  the  same 
__  a«  if  an  execution  issued  upon  a  surrogate's  decree  against 
property  of  decedent  had  been  returned  unsatisfied  during  the 
-1ent*8  lifetime.  So  far  as  concerns  the  executor  or  adminis- 
_r  of  decedent,  such  a  decree  is  not  within  the  provisions  of 
ion  t^renty-five  hundred  and  fifty-twb  of  this  act.  The  sur- 
te*»  court  has  also  jurisdiction  co  compel  the  executor  or 
nl»trator.  or  successor  of  any  decedent,  at  any  time  to  deliver 
any  of  the  trust  property  which  has  come  to  his  possession 
jhs  under  his  control,  and  if  the  same  is  delivered  over  after  a 
jfree.  the  court  must  allow  such  credit  upon  the  decree  as  jns- 
tfr  requirefl. 

i  1891.  «!»•  ^'^'  ^-  >fl<^'  ^^'  2tt;  ^'  IMl*  <^b.  400;  L.  190S,  ch.  840.  In 
ik  AvrVL  8.   1000. 

I  S0OT.  'Wlien  bond,  may  be  proaeented. 

'Where  an  execution,  issued  upon  a  surrogate's  decree,  against 
le  property  of  an  executor,  administrator,  testamentary  trustee, 
r  iraai^ian,  has  been  returned  wholly  or  partly  unsatisfied,  an 
^on,  to  recover,  the  sum  remaining  uncollected,  may  be  main- 
ined  upon  his  official  bond,  by  and  in  the  name  of  the  "person  in 
iMe  ttLVor  the  decree  was  made.    If  the  principal  debtor  is  a 
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resident  of  the  State,  the  execution  must  have  been  issued  to  tktj 
eonnty  where  he  resides. 
Ii.  1837.  ch.  400,  §  «5  (4  Edxn.  498). 


S  2608.  SueeeMOr  may  jproseeute  ofllclal  bo»d. 

Where  letters  have  been  revoked  by  a  decree  of  the  surrogate 
court,  the  successor  of  the  executor,  administrator,  or  goardiai 
whose  letters  are  so  revoked,  may  maintain  an  action  upon 
predecessor's  official  bond,  in  which  he  may  recover  any  mon( 
or  the  full  value  of  any  other  property,  received  by  the  princii 
in  the  bond,  and  not  duly  administered  by  him;  and  to  the  fi 
extent  of  any  injury  sustained  by  the  estate  of  the  decedent 
of  the  infant,  as  the  case  may  be,  by  any  act  or  omission  of  tl 
principal.     The  money,  recovered  in  such  an  action,  is  regards 
as  part  of  the  estate  in  the  hands  of  the  plaintiff,  and  must  ' 
distributed  or  otherwise  disposed  of  accordingly;  except  that 
recovery  for  an  act  or  omission,  respecting  a  right  of  action, 
other  property,  appropriated  by  law  for  the  benefit  of  the  hi 
band,  wife,  family,  or  next  of  kin  of  a  decedent,  or  disposed  of 
a  will  for  the  benefit  of  any  person,  is  for  the  benefit  of 
person  or  persons  so  entitled  thereto. 
2  R.  S.  85,  i  21  (2  Edm.  87). 

§  2009.  Action  on  o^clal  bond  when  no  snocensor  Is 
pointed. 

Where  the  letters  of  an  executor  or  administrator  have 
so  revoked,  and  no  successor  is  appointed,  any  person  a^griei 
may,  upon  obtaining  an  order  from  the  surrogate,  granting 
leave  so  to  do,  maintain  an  action  upon  the  official  bond  of 
executor  or  administrator,  in  behalf  of  himself  and  all  others 
terested;  in  which  the  plaintiff  may  recover  any  money,  or 
full  value  of  any  other  property,  received  by  the  principal  in  ll 
bond,  and  not  duly  administered  by  him,  and  to  the  foil  ext( 
of  any  injury,  sustained  by  the  estate  of  the  decedent,  by 
act  or  omission  of  the  principal.     The  money  recovered  in  si 
an  action  must  be  paid,  by  the  sheriff  or  other  officer  who  coll 
it,  into  the  surrogate's  court;  and  the  surrogate  most  distribi 
it  to  the  creditors  or  other  persons  entitled  thereto.     The  pi 
ing.s  for  such  a  distribution  are  the  same  as  prescribed  in  til 
fifth  of  this  chapter,  for  the  distribution  ot  the  ptroceeds  of 
sale  of  real  property. 

§  861.0.  Application  of  thift  article  to  exeQiitora»  oto*,  ]i4 
tofore  appointed. 

The  provisions  of  this  article  apply  to  an  executor,  admii 
trator,  or  guardian,  to  whom  letters  have  been  taeaed,  and  to; 
testamentary  trustee  whose  trust  has  been  created,  before 
chapter  takes  effect;  except  that  it  does  not  affect,  in  any  maai 
the  liability  of  the  sureties  in  a  bond,  executed  before  thla 
takes  effect. 

784    . 


1 18.  L  8, ».  1  PROBATE  OF  A  WILL.  g  2611 

TITLE  in, 

limnting>  and  revokinc^  probate,  letters  testamentary,  and 
letters  of  administration.  Forei^  wills;  ancillary  letters. 

ildele  1.  Probate  of  a  will  and  grant  of  lettera  thereupon. 
SL  Revocation  of  probate. 
8.  Probate  of  helrablp. 
A.  Grant  of  lettera  of  admlniatratlon. 

5.  Temporary   administration. 

6.  BeTocatlon  of  lettera  testamentary   and  lettera  of  admlnlitratloa. 

7.  FDieism  wills;   aocUUry  letters. 

ARTICIiB  FIRST. 

!  Probate  of  a  toiU  and  grant  of  letters  thereupon, 

i' 

h.  2611.  What   Trills   may  be  proved;    change   of   residence   not  t9  afled 
validity. 
MiSL  FtrsoBs  Inoompetent  to  aerre  as  ezeentors. 

2813.  Supplementary  letters;  executors  not  named  in  letters  not  to  act: 
power  of  executor  before  letters  of  administration  wltta  the  wfll 
annexed. 

2614.  Who  may  i«ojpound  will. 

2615.  Who  to  bo  cfted  thereupon. 
2610.  Contents  of  citation. 

2817.  Penons  not  cited  may  appear. 

2818.  Witnesses  to  be  examined;   proof  required. 

2819.  Absent,  etc.,  witneases  to  l>e  accounted  for. 

2820.  Proof  of  handwriting. 
2681.  Proof  of  loet  or  destroy od  will. 
2618.  Prolmte  not  allowed,  unless  surrogate  satisfied,  ete. 
SBI8.  Will;  wlien  sufflclently  proved. 

MaJL  Validity   and   eoostruction  of   testamentary    provlatons.      « 
2088.  Surrogate's  decision  on  probate. 

fe   26B8.  Probate;    bow   far  conclusive   as   to   personalty. 
>  2IKr.  Id.;  as  to  realty. 

2628.  When  porenoser  from  heir  protected  notwithstanding  a  dBirliO. 

2628.  Will  certified,  or  record  thereof,   may  be  read  in  evidence. 

2880.  Becording  wills  proved  elsewhere  within  the  State. 

2881,  2632.  Becords  of  certain  wills  heretofore  proved;  how  far  evldtnoO. 

2883.  Id.;  as  to  wills  of  real  property. 

2884.  Index    and    fees. 

a.  Wills  to  be  returned  after  probata. 
^^.  When    letters    testamentary    may    be    issued. 
2687.  Surrogate  to  Inquire  Into  objections. 

f8888.  Bond;  when  required. 
2888.  Renunciation;  retraction  thereof. 
2840.  Selection  of  an  executor  under  a  power. 
2841.  Objection   to  such  a  person;   bow  taken,   etc. 
2842.  Bxecutor  faillnir  to  qualify  or  renounce;   how  excluded. 
2643.  Letters  of  administration  with  will  annexed;  when  and  to  whom. 
2M4.  Id.;  renunciation  or  exclusion  of  persons  h&vlng  prior  right. 
2846.  Executor  or  administrator  to  qualify. 
2840.  Effect  of  certain  provisions  limited. 

Mil.  [Av'd,  18930    "Wlaat  wllla  nmr  be  pr<yre4|  eluiavd 
'esMMiee  not  to  aSt«ct  vallillty. 

Will  of  real  or  personal  property,  exwintf'd  sb  prescribpd  by 
1«W8  of  the  Stat^,  or  a  will  of  pernonol  property  execnted 
thont  the  State  and  within  the  TTnitod  StateR,  the  Dominion  of 
xtmda  ot  the  Kingdom  of  Great  Britnin  and  Ireland,  as  pre- 
ft1b<»<l  by  the  laws  of  the  State  or  country  where  it  is  or  was 
J*<nited,  or  a  will  of  personal  property,  executed  by  a  person  not 
[w^iflMit  of  the  State,  aooordiner  to  the  Irws  of  the  testator^ 
J**wce,  may  be  prored  as  prescribed  in  this  article,  ^rhe  rlitbt 
J  naye  a  will  admitted  to  probate,  the  vnlfdity  of  the  execnnon 
■^^eo^  or  the  Talidity  or  construction  of  any  proTision  eontalnad 
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therein,  is  not  affected  by  a  change  of. the  testator's  resideoi* 
made  since  the  execution  of  the  will.  This  section  applies  only 
to  a  will  executed  by  a  person  dying  after  April  eleyen,  ei^tecA 
hundred  and  seyenty-six,  and  it  does  not  invalidate  a  will  exe^ 
cuted  before  that  date,  which  would  have  been  valid  bat  tot 
the  enactment  of  sections  one  and  two  of  chapter  one  hnndrel 
and  eighteen  of  the  laws  of  eighteen  hundred  and  seventy-aiXi 
except  where  such  a  will  is  revoked  or  altered,  by  a  will  wl^dl 
those  sections  rendered  valid,  or  capable  of  being  proved  as  pr» 
scribed  in  this  article. 

As  amended  embodies  §§  2611-18  as  they  atood  at  time  al 
amendment. 

Ju  1803.   eh.  G8G.     See  S  2604. 


i   2612.    [Am'd,   1808.]    Persons   inconpetemt    to 
cxeontors.  * 

No  person  Is  competent  to  serve  as  an  execator  wh<s  ^  tiK 
time  the  will  is  proved,  is: 

1.  Incapable  in  law  of  making  a  contract. 

2.  Under  the  age  of  twenty-one  years. 

3.  An  alien  not  an  inhabitant  of  this  atate;  or 

4.  Who  shall  have  been  convicted  of  an  infamona  crime;  or 

5.  Who,  on  proof,  is  found  by  the  surrogate  to  "je  inoompetei^ 
to  execute  the  duties  of  such  trust  by  reason  of  dmnkennesSy  M 
honesty,  improvidence  or  want  of  understanding.  If  any  sod 
person  be  named  as  the  sole  executor  in  a  will,  or  if  all  the  penaqj 
named  therein  as  executors  be  incompetent,  letters  ot  .idminii 
tration*with  the  will  annexed  must  be  issued  as  in  the  case  of  al 
of  the  executors  renouncing.  A  surrogate.  In  his  discretioii,  xoaj 
refuse  to  grant  letters  testamentary  or  of  administration  to  a  pel 
son  unable  to  read  and  write  the  English  language. 

L.  1898,  di.  686. 

S-  2013.    [Am'd,    1898.]    SupplementarT   letteraf    exe«vt4 
not  named  in  letters  not  to  netf  pofver  of  exeentov 
letters  of  administration  witb  tbe  vrill  annexed 

If  the  disability  of  a  person  under  age,  or  an  alien  named 
executor  in  a  will,  be  removed  before  the  execution  of  the 
sions  of  such  will  is  completed,  he  shall  be  entitled,  ca  api 
tion,  to  supplementary  letters  testamentary,  to  be  loaned  in 
same  manner  as  the  orijrinal  letters,  and  '.nthorized  .'  join  in 
execution  of  the  will  with  the  i>erson8  ;>reviously  ppointed, 
person  named  in  a  will  as  executor,  and  not  named  as  anch  in  tU 
letters  testamentary  or  .ii  letters  of  administration  with  the  wf 
annexed,  shall  be  deemed  to  be  superseded  thereby,  and  shil 
have  no  power  or  authority  ^7hatever  as  snoh  ezeccitor  tuittl  ^ 
appears  and  qualifies.  An  executor  named  in  &  will  has  no  povrai 
to  dispose  of  any  part  of  the  estate  of  the  testator  before  lettail 
testamentary  are  granted,  except  to  pay  funeral  charsea,  nor  tl 
Interfere  with  such  estate  in  any  manner  further  than  la  neoai 
sary  for  its  preservation.  Where  letters  of  admlniatration  wis 
the  will  annexed  are  granted,  the  will  of  the  deoeaaed  ahall  ^ 
observed  and  performed;  and  the  administrators,  wHh  such  wB 
have  the  rights  and  powers  and  are  subject  to  the  aame  dntw 
ns  if  they  had  been  named  executors  in  the  wlIL 

L.  laM.  ch.  686. 
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\  2014.  f  Ain*d,  1897.]     Who  may  propound  -will. 

k  person  designated  in  a  will  as  executor,  devisee,  or  legatee,  or 
f  person  interested  in  the  estate,  or  a  creditor  of  the  decedent. 
Any  party  to  an  action  brought  or  about  to  be  brought,  and 
^rested  iu  the  subject  thereof,  in  which  action  the  decedent,  if 
mgf  would  be  a  proper  party,  may  present  to  the  surrogate's 
irt  having  jurisdiction,  a  written  petition,  duly  verifitMi,  de- 
{bing  tlie  will,  setting  forth  the  facts,  upon  which  the  jurisdic- 
p  of  the  court  to  grant  probate  thereof  depends,  and  praying 

I  the  will  may  be  proved,  and  that  the  persons,  specified  in  the 
it  seetion,   may  be  cited  to  attend  the  probate  thereof.     Upon 

presentation  of  such  a  petition,  the  surrogate  must  issue  a 
ttioQ  accordingly. 
L,  1837,   ch.    460.  §  4   (4  Bdm.  487).     L.   180T,  eh.  177.     In  effect 

II  3,  1897. 


15.    lAii&M,  IHSII,  l»on.]    AVJio  to  be  oited  thereapon, 

Iht:  following  persons  must  be  cited  upon  a  petition,  presented 
l^fseribed    in   the  last  section: 

i  It  I  he   will  relates  exclusively  to  real  property,  the  husband 
rtfe,  if  any.  and  all  the  heirs  of  the  testator. 
[^It  the   >vill  relates  exclusively  to  personal  property,  the  hus- 
or  wife,  if  any.  and  all  the  next  of  kin  of  the  testatoK 
f  the  will  relates  to  both  real  and  personal  property,  the  hus- 
r  wife,   if  any,  and  all  the  heirs,  and  all  the  next  of  kin  of 
tator. 
cb.    11& 
I  Added,    1IMI5.]     Any  per?  m  designated  in  the  will  as  ex- 

9O0S.  ch.   43S.    In  effect  Sopt.  1,   1905. 
Usui,    ContentM  of  citation. 

he  cit;ition  must  set  forth  the  name  of  ^ne  decedent,  and  of  the 
by  whom  the  will  is  propounded;  and  it  must  state  whether 
II  relatt?«.  or  purports  to  relate,  exclusively  to  real  property, 
»onal  property,  or  to  both.     Where  the  will  propounded  was 
pative,  that  fact  must  be  stated  in  the  citation.     Where  the 
ate  i«  unable  to  ascertain  to  his  satisfaction,  whether  the  de- 
left  surviving  him,  any  i>erson,  who  would  be  entitled  to 
porty  affected  by  the  will,  if  the  decedent  had  died  intes- 
the  citation  must  be  directed,  where  the  will  relates  to  real 
y,    to    the   attorney-general;    where   it   relates   to   personal 
y,    to   the  public  administrator,  w^lio  would  have  b<»en  en- 
to  administration,  if  the  decedent  had  died  intostnte. 
17.    f  Am'dv   18f>4.]    Pemons   not  cited  may  appear. 

person,  although  not  cited,  who  is  named  as  a  devisee  or 
in  tli*^  W'ill  propounded,  or  as  executor,  trustee,  devisee  or 
in  any  other  paper  purporting  to  be  a  will  of  the  decedent, 
is.  otherwise  interested  in  sustnining  or  defeating  the  will, 
I  appear,  and,  at  his  election,  support  or  oppose  the  application. 
W9€)u.  SO  appearing  becomes  a  party  to  the  special  proceeding. 
j.thi««  section  docs  not  affect  a  rijrht  or  interest  of  such  a  per- 
<1anle$«8  he  so  i)ecomes  a  party.  And  in  case  the  will  pro- 
pded  for  probate  is  opposed,  due  and  timely  notice  of  the  hear- 
|f  the  objections  to  the  will  shall  be  piv(»n,  in  such  manner  as 
mrro^ate  shall  direct,  to  all  persons  in  being,  who  would  tak»' 
interest  in  any  property  under  the  provisions  of  the  will,  and 
he  executor  or  executors,  trustee  or  truste(»s  named  therein. 
Hiy.  who  have  not  appeared  in  the  proceeding,  and  any  decree 
tie  proceeding  shall  not  affect  the  right  or  interest  of  any  such 
ion  iin1es«t  he  shall  be  so  notified. 
38M.  cb.   118. 
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}2618.  "WitneMac*  to  be  examined;  proof  required. 

Upon  the  return  of  the  citation,  the  surrogate  must  cause 
witnesses  to  be  examined  before  him.    The  proofs  must  be  red 
to  writing.     Before  a  written  will  is  admitted  to  probate,  two, 
least,  of  the  subscribing  witnesses  must  be  produced   and  ei 
ined,  if  so  many   are  within  the  State,  and  competent  and 
to  testify.    Before  a  nuncupative  will  is  admitted  to  probate, 
execution  and  the  tenor  thereof  must  be  proved  by  at  least 
witnesses.     Any  party,  who  contests  the  probate  of  the  will, 
by  a  notice  tiled  with  the  surrogate  at  any  time  before  the  pi 
are  closed,   require  the  examination  of  all  the  subscribing 
ncsses  to  a  written  will,  or  of  any  other  witness,  whose  testi 
the  surrogate  is  satisfied  may  be  material,  in  which  case,  all 
witnesses,  who  are  within  the  State,  and  competent  and  abl 
testify,  must  be  so  examined. 

L.  183T,   ch.  460,  part  of  §S  10  and  11   (4  Edm.  488,  489);  L.   1S41.  ch. 
fii  1,  2  and  3  (4  Edm.  601). 

12019.   [Am*d,    1882.]    Abflent,     etc.,     wltnesMeM      to    be 
eoiinted  for. 

The  death,   absence  from  the  State,   lunacy,  or    other  id 
petency  of  a  witness,  required  to  be  examined,  as  prescri 
this  or  the  last  section,  or  proof  that  such  witness  cannot, 
due  diligence,  be  found  within  the  State  or  elsewhere,   m 
shown  by  afRdnvit  or  other  competent  evidence,  to  the  satis 
of  the  surrogate,  before  dispensing  with  his  testimony.     Wli 
witness,  being  within  the  State,  is  disabled  from  attending,  by 
son  of  age,  sickness,   or  infirmity,   his  disability  must   be  s^ 
in  a  like  manner;  and  in  that  case,  the  testimony  of  the  wi 
where  it  is  required,  and  he  is  able  to  testify,  must   be  tak 
the  manner  prescribed  by  law,  and  productMi  before  the  sort' 
as  part  of  the  proofs. 

L.  1837,  ch.  4«0,  part  of  H  10,   11  (4  Edm.  489). 

§  24i20.    [Am*d,  1888,  1902.]    Proof  of    bandvrrltlnfc. 

If  all  the  subscribing  witnesses  to  a  written  will  are,  or 
subscribing  witness,  whose  testimony  is  required,  is  dead, 
competent,  by  reason  of  lunacy  or  otherwise,  to  testify  or  «i 
to  testify;  or  if  such  a  subscribing  witness  is  absent  front 
state;  or  if  such  a  subscribing  witness  has  forgotten  the 
rence,  or  testifies  against  the  execution  of  the  will;  the  will 
nevertheless  be  established,  upon  proof  of  the  hnudwritinc  o' 
testator,  and  of  the  subscribing  witnesses,  and  also  of  such 
circumstances,  as  would  be  sufficient  to  prove  the  will  uix*: 
trial  of  an  action.  AVhere  a  subscribing  witness  is  absent 
the  state,  upon  application  of  either  party,  the  surrogate 
cause  the  testimony  of  such  witness  to  be  taken  by  conmi 
when  it  is  made  to  appear  that  by  due  diligence  such  testii 
may  be  obtained.  Where  a  written  will  is  proved,  as  pre» 
in  this  section,  it  must  be  filed  and  remain  in  the  sum) 
office.  But  when  it  shall  be  shown,  by  affidavit  or  othe 
the  satisfaction  of  the  surrogate,  that  the  decedent  left 
personal  property  in  another  state  or  territory  of  the  V 
States  or  in  a  foreign  country,  and  that  the  laws  of  such 
t(!rritory  or  country  require  the  production  of  the  original 
before  the  provisions  thereof  become  effective,  the  sor 
may,  at  any  time  after  probate,  and 
parties  interested  in  the  estate  as  he 
any  original  will  remaining  on  file  in 
post  or  otherwise  to  any  court  which, 
'state,  territory  or  country  who,  under 
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Srered  to  re4?eiT€  the  same  for  probate,  or  may  deliver  such 
1  to  any  i>erson  interested  in  the  probate  thereof  in  such  state, 
Irritory  or  <'oiiutTy,  or  to  his  representative,  ui>on  such  terms 
I  he  shall  think  proper  for  the  protection  of  other  parties  inter- 
ited  in  the  estate.  Where  in  any  matter  before  the  surrogate 
r  in  a  surrog-ate's  court  the  testimony  of  any  witness  shall  be 
iken  by  or  on  commission,  the  same,  together  with  the  commis- 
Ki  on  which  it  is  taken,  shall  be  duly  filed  in  the  office  of  the 
hrrrjirate  but  need  not  be  recorded.  The  testimony  or  other  pro* 
tdini:  dtily  taken  to  be  used  before  the  surrogate  or  surrogate's 
irt.  by  a  stenographer,  shall  be  filed  and  need  not  be  recorded. 
.  Ifm.  ch.  4G0.  fi  20  (2  Rdm.  491);  2  R.  S.  &8.  §|  13.  16.  17  (2  Edm.  59. 
I  L.  18S8,  cb.  SOS.    S(^  f  2635.    L.  1902,  oh.  114.    In  effect  March  12,  1002. 

fttSl.  Proof  of  lout  or  deiitroyed  will. 

lost  or  destroyed  will  can  be  admitted  to  probate  in  a  surro- 
'm  court,  but  only  in  a  case,  where  a  judgment  establishing  the 
conld  be  rendered  by  the  supreme  court,  as  prescribed  in  sec- 
18(m  of  this  act. 
1^0,  ch.  359,  §  8;  2  R.  S.  08,  f  67,  b.  (2  Edm.  00). 

;.  Probate    not    alloived,    vnleiis    svrroffate    Matisfledy 

• 

rfore  admitting  a  will  to  probate,  the  surrogate  must  inquire 
Icularly   into  all  the  facts  and   circumstances,   and  must  be 
led  of  th€»  genuineness  of  the  will,  and  the  validity  of  its 
ition.    Before  admitting  a  written  will  to  probate,  the  sur- 
te  may.  in  his  discreticm,  require  proof  of  the  circumstances 
iding  the  execution,  the  delivery,  and  the  possession  thereof, 
[any  of  them,   to  be  made  by  the  affidavit,   or  the  testimony 
"le  hearing,  of  the  person  who  received  the  will  from  the  tes- 
if  he  can  be  produced,  and,  also,  of  the  person  presenting  it 
probate. 
1»7,  cb.  460,  »  17.  and  part  of  $  10  (4  Edm.  489,  400). 

'W^lll;  vrlien  Muffiotently  proved. 
it  appears  to  the  surrogate  that  the  will  was  duly  executed; 
that  the  testator,  at  the  time  of  executing  it,  was  in  all  re- 
competent  to  make  a  will,  and  not  under  restraint;  it  must 
Imitted  to  probate,  as  a  will  valid  to  pass  real  property,  or 
mal  property,  or  both,  as  the  surrogate  determines,  and  the 
lion  and  citation  require,  and  must  be  recorded  accordingly, 
decree  admitting  it  to  probate  must  state  whether  the  pro- 
was  or  was  not  contested. 

S.  58,  I  14  (2  Edm.  G9);  L.  1837,  cb.  460,  i  18  (4  Eklm.  400). 
l.  VmlidltT    and    eon»tractlon    of    testameiitarjr    pro- 


it  if  a  party  expressly  puts  in  issue,  before  the  surrogate,  the 

lity.  construction,  or  effect  of  any  disposition  of  personal  prop- 

r.^  contained  in  the  will  of  a  resident  of  the  State,  executed 

"lin  the  State,  the  surrogate  must  determine  the  question  upon 

•ring  a  decree;  unless  the  decree  refuses  to  admit  the  will  to 

tote,  by  reason  of  a  failure  to  proVe  any  of  the  matters  speci- 

m  the  last  section. 

1870,  cb.  .WD,   I  11.    See  $  2604.  post. 

».  Sarroflrate's  decision  on  probate. 

lere  the  surrogate  decides  against  the  sufficiency  of  the  proof, 
Ipitnst  the  validity  of  a  will,  or  upon  the  construction,  validity. 
"■gal  effect  of  any  provision  thereof,  he  must  make  a  <locree 
Hngly;  and,  if  require*!  by  either  party,  he  must  enter  in 
^minvteft  the  grounds  of  his  decision. 
Il  183T.  cb.  460,  I  21   (4  19dm.  401).  nm'd. 
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f  2626.  [Am*d,  1882,  1897.]    Probate;  liow  fftr  oonolaBlve  al 
to  personalty. 

A  d<?croe  ndmittiug  to  probate  a  will  of  personal  property,  made 
as  prescribed  iu  this  article,  is  conclusive,  as  an  adjudication,  upon 
all  the  questions  determined  by  the  surrogate  pursuant  to 
article,  until  it  is  reversed  upon  appeal,  or  revoked  by  the  sur: 
^ate,  except  in  an  action  brought  under  section  twenty-six  h 
dred  and  fifty-three-a  of  this  act  to  determine  the  validity  or  i 
validity  of  such  will;  and  except  that  a  determination,  made  o 
section  twenty-six  hundred  and  twenty- four  of  this  act.  Is 
elusive  only  upon  the  petitioner,  and  each  party  who  was  d 
cited  or  appeared,  and  every  person  claiming  from,  through, 
under  either  of  them. 

2  R.  S.  61,  §  29  (2  Edm.  61);  L.  1897,  ch.  698.    In  effect  Jixne  8,  1897. 

§2627.  [Am*d,    1881.]    Id.)    an   to   realty. 

A  decree,  admitting  to  probate  a   will  of  real  property,  m; 
as  prescribed  in  this  article,  establishes,  presumptively,  only, 
the  matters  determined  by  the  surrogate,  pursuant  to  this  arti 
as  against  a  party  who  was  duly  cited,  or  a  person  claiming  f; 
through,  or  under  him;  or  upon  the  trial  of  an  action,  or  the  h 
ing"  of  a  special  proceeding,  irf  which  a   controversy  arises 
cerning  the  will,  or  where  the  decree  is  produced  in  eviden 
favor  of  or  against  a  person,  or  in  a  case  specified  in  this  se 
the   testimony   taken    in   the   special   proceeding    wherein    it 
made,  may  be  read  in  evidence,  with  the  same  force  and  eff< 
as  if  it  was  taken  upon  the  trial  of  the  action,  or  the  hearing 
the  special  proceeding,  wherein  the  decree  is  so  produced. 

2  R.   S.  59,  §  18  <2  Edm.  60). 

i   2628.   "When.  pnroltaBer   front   l&elv  proteeteA   aot^vH^ 
Mtandlnflr   a.    devise. 

The  title  of  a  purchaser  in  good  faith  and  for  a  valnable 
sideration,  from  the  heir  of  a  person  who  died  seized  of 
property,  shall  not  be  affected  by  a  devise  of  the  property 
by  the  latter,  unless  within  four  years  after  the  testator's  d 
the  will  devising  the  same  is  either  admitted  to  probate  and 
corded  as  a  will  of  real  property  in  the  office  of  the  surrogate  ' 
ing  jurisdiction,  or  estabUshed  by  the  final  judgment  of  a 
of  competent  jurisdiction  of  the  State,  in  an  action  brought 
that  purpose.     But  if,  at  the  time  of  the  testator's  death, 
devisee  is  either  within  the  age  of  twenty-one  years,  or  insan 
imprisoned  on  a  criminal  charge,  or  in  execution  upon  conTi 
of  a  criminal  offence,  for  a  term  less  than  for  life;  or  without 
State;  or,  if  the  will  was  concealed  by  one  or  more  of  the  " 
of  the  testator,  the  limitation  created  by  this  section  does 
begin  until  after  the  expiration  of  one  year  from  the  remoTW 
such  a  disability,  or  the  delivery  of  the  will  to  the  deTisee  oi 
representative,  or  to  the  proper  surrogate. 

1  R.  S.  748,  8  3  (1  Edm.  609). 

S  2629.  [Am'd,  1882.]      "Will  oertlfled,  or  veeord  tkei 
may   be   read   In   evidence. 

The  surrogate  must  cause  to  be  indorsed  upon,  or  annexed 
the  original  will  admitted  to  probate,  or  the  exemplified  cofiy« 
statement  of  the  tenor  of  a  will,  which  was  admitted  without 
duction  of  nn  original  written  will,  a  certificate,  under  his  b; 
or  the  hand  of  the  clerk  of  his  court,  and  his  seal  of  office,  "' 
that  It  has,  upon  due  proof,  been  admitted  to  probate,  as  f 
valid  to  pass  real  or  personal  property*  or  lK>th,  as  the 
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naj  be.  The  will,  or  the  copy  or  statement,  so  authenticated,  the 
ecord  thereof,  or  an  exemplitied  copy  of  the  record,  may  be  read 
n  evidence,  as  proof  of  the  original  will,  or  of  the  contents  oa. 
enor  thereof,  without  further  evidence,  and  with  the  effect  speci- 
ied  in  the  last  three  sections. 
2  R.  8.  Sa,  S  15  <2  Edm.  59);  2  B.  S.  80,  H  68  (^  Edm.  82).  See  i  2509. 

I  2680c  RecordiaflT  wtll»  proired  elsewliere  within  tlk« 
Hate. 

A  transcript  of  a  will  of  real  property,  proved  and  recorded  in 
Wj  court  of  the  State,  of  competent  jurisdiction,  and  of  all  the  no« 
Ken,  process,  and  proofs  relating  to  the  same,  must,  when  duly 
Kemplified,  be  recorded,  upon  the  request  of  any  person  inter- 
ited  therein,  in  the  surrogate's  court  of  any  county,  in  which 
pal  property  of  the  testator  is  situated. 

Vk  1837,   ch.   460,   1  68  (4  Bdm.   499). 

S681.  Records  of  eertain  vrllls  heretofore  proved)  hovr 
evidence. 

f.The  exemplification  of  the  record  of  a  will,  proved  before  th^ 

re  of  the  former  court  of  probates,  and  recorded  in  his  office 

Fore  the  first  day  of  January,  in  the  year  1785,  certified  under 

seal  of  the  officer  having  custody  of  the  record,  must  be  ad- 

tied  in  evidence  in  any  case,  after  it  has  been  made  to  appear 

It  diligent  and  fruitless  search  has  been  made  for  the  original 

H  * 

R.  8.  60.   S  20  (2  Bdm.  60). 

2682.    [Aiii*d,  1804,  1001.]    The  aame. 

An  exemplified   copy  of  the  last   will  and  testament  of  any 

Lsed   person,  which  has  been  admitted  to  probate,  whether 

a  will  of  real  or  personal  property,  or  both,  and  recorded  in 

office  of  the  surrogate  in  any  county  of  this  state,  shall  be 

litted  in    evidence  in  any  of  the  courts  of  this  state,   with- 

the  proofs  and  examination  taken  on  the  probate  thereof,  and 

^«ther  such   proofs  shall  have  been  recorded  or  not,  with  like 

as   if    the  original  of   such   will   had   been   produced   and 

iven  in  such  court,  when  thirty  years  have  elapsed  since  the 

II  was  admitted  to  probate  and  recorded.     And  the  recording 

«uch  will  shall  be  evidence  that  the  same  was  duly  admitted 

probate.     The  exemplification  of  the  record  of  a  will  which 

been   proved   before   the   siirropnte   or   judge   of   probate,   or 

ler    officer    exercising   the    like   jiirifldiction,    of   another    state 

irt,  when  certified  by  the  officer  having  by  law,  when  the  cer- 

Icate  was  made,  custody  of  the  record,  be  admitted  in  evidence, 

'  if  the  original  will  was  produced  and  proved,  when  thirty  years 

We  elapsed  since  the  will  was  proved. 

\tt>  18B4,  ch.  89;  U  loot,  cb.  540.    In  effect  Sept  1,  1901* 

I  9683.    [Ain»d,    1881   and    188»,]    id.f  as    to  wiU»    of  real 


LA  will  of  real  property,  which  has  been,  at  nnv  time,  either 
^OK*  or  after  this  chapter  takes  effect,  duly  proved  in  the  su- 
C^"S1  ^^"^'  ^^  *^^  court  of  chancery,  or  before  a  surrogate  of 
P^JJ5**'?  with  the  certificate  of  proof  thereof  annexed  thereto, 
p  tnaorged  thereon,  or  an  exemplified  copy  thereof,  may  be  re- 
[•Wed  In  the  aflico  of  the  clerk  or  the  register,  as  the  case  re- 
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quires,  of  any  county  in  the  State,  in  the  same  manner  as  & 
of  real  property.  Where  the  will  relates  to  rtal  property, 
executor  or  administrator,  with  the  will  aunexed,  must  cause 
same,  or  an  exemplified  copy  thereof,  to  be  so  recorded,  in  ei 
couniy  where  real  property  of  the  testator  is  situated,  wiiJ 
twenty  days  after  letters  are  Issued  to  him.  An  exemplificatic 
of  the  record  of  such  a  will,  from  any  surrogate's  or  otber  ol 
where  the  same  has  been  so  recorded,  either  before  or  after 
chapter  takes  effect,  may  be  in  like  manner  recorded  in  the  of 
of  the  clerk  or  register  of  any  county.  Such  a  record  or  exempt 
fication,  or  an  exemplification  of  the  record  thereof,  must  be 
ceived  in  evidence,  as  if  the  original  will  was  produced 
proved. 

L.  1846.  ch.  182,  f  1  (4  Edm.  438);  L.  1800,  ch.  748,  |  1  (7  Eda.  47!^. 

S  3684.  Index  and  fees. 

Upon  recording  a  will  or  exemplification,  as  prescribed  in 
last  section,  the  clerk  or  register  must  index  it  in  the  same 
and  substantially  tn  the  same  manner,  as  if  it  was  a  deed 
corded  in  his  office,  and  he  is  entitled  to  receive  the  same  U 
therefor,  as  for  recording  a  deed.    An  executor,  or  administrst 
with  the  will  annexed,  who  causes  such  a  record  to  be  mj 
must  be  allowed,  in  his  account,  the  fees  paid  by  him  therefor. 

Id.,  M  S  and  4  (4  Edm.  480). 

«2636.   [Am'd,  1902.]    Wills  to  be  returned  after  probal 

Except  where  special  provision  is  otherwise  made  by  law, 
where  the  surrogate  sends  a  will  into  another  state  or  territc 
or  into  a  foreign  country,  or  delivers  it  to  a  party  in  interest, 
provided  in  section  two  thousand  six  hundred  and  twenty  of  tl 
act,  a  written  will,  after  it  has  been  proved  and  recorded,  mi 
be  retained  by  the  surrogate,  until  the  expiration  of  one  year  aft^ 
it  has  been  recorded,  and,  if  a  petition  for  the  revocation  of  pi 
bate  thereof  is  then  filed,  until  a  decree  is  made  thereupon, 
must  then  be  returned,  upon  demand,  to  the  person  who  delivei 
it,  unless  he  is  dead,  or  a  lunatic,  or  has  removed  from  the  stat 
in  which  case,  it  may,  in  the  discretion  of  the  surrogate,  be 
livered  to  any  person  named  therein  as  devisee,  or  to  an  heir 
assisrnee  of  a  devisee:  or,  if  it  relates  only  to  personal  proj>ei 
to  the  executor,  or  administrator,  with  the  will  annexed,  or  to 
legatee. 
2  R.   S.  66,   8  54  (2  Edm.  66);  L.   1902,  ch.  114.    In  offset  March  12,   is 
f  2689.  "Wlien  letters  testamentary  may  be  Issued. 

Where  a  will,  which  is  admitted  to  probate,  names  one  or  m< 
persons  to  h:  executor  or  executors  thereof,  upon  a  contlniren< 
the  stirrogate  must  inquire  into  the  facts,  and,  if  the  contfneei 
has  happened,  that  fact  must  be  recited  in  the  decree.    Imm< 
ately  after  a  will  has  been  admitted  to  probate,  the  person 
persons  named  therein  as  executors,  w^ho  are  competent  by  law 
serve,  and  who  appear  and  qualify,  are  entitled  to  letters  t< 
mentary  thereupon :  unless,  before  the  letters  are  granted,  a 
iter  of  the  decedent,  or  a  person  intere«te<t  In  the  estate,  files  ai 
affidavit,  specifying  his  demand,  or  how  ho  is  intereste*?,  and  eitH 
setting  forth  specifically  one  or  more  legal  objections  to  granfli 
the  letters  to  one  or  more  of  the  executors,  or  statinir  that  he 
advised  and  believes  tbat  there  are  such  objections,  and  that 
intends  to  file  a  specific  statement  of  the  same.    Where  such 
affidavit  is  filed,  the  surrogate  must  stay  the  grantinjar  of  lei 
^t  least  thirty  days,  or  until  the  matter  Is  sooner  disposed  of. 
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may  be.  The  will,  or  the  copy  or  statement,  so  aiuhcuticated,  the 
reconi  thereof,  or  au  exempliiied  copy  of  the  record,  may  be  read 
in  evidence,  as  proof  of  the  oripiual  will,  or  of  the  cou tents  oi 
tenor  thereof,  witliout  further  evidence,  and  with  the  effect  speci- 
Bed  in  the  last  three  sections. 
2  R.  8.  68.  8  15  (2  Edm.  59);  2  E.  S.  80,  S  68  (2  Edm.  82).  See  §  2509. 

I  2630.  Recordlnff  nrtU»  proved  eliie^vhere  within  tlkC 
Mfttc. 

A  transcript  of  a  will  of  real  property,  proved  and  recorded  In 
•y  court  of  the  State,  of  competent  jurisdiction,  and  of  all  the  no- 
ic«f,  process,  and  proofs  relating  to  the  same,  must,  when  duly 
Keniplified,  be  recorded,  upon  the  request  of  any  person  inter- 
|led  therein,  in  the  surroj:ate's  court  of  any  county,  in  which 
|ttl  property  of  the  testator  is  situated. 

■k  1^7.  cb.  460,    {  68   (4   Edm.    409). 

H2631.  Records  of  certain  will*  heretofore  proved)  how 

mt  evidence. 

^The  exemplification  of  the  record  of  n  will  proved  before  th^ 
iW?e  of  the  former  court  of  probates,  and  recorded  in  his  otfiee 
fore  the  first  day  of  January,  in  the  year  1785,  certified  under 
feal  of  the  officer  having  custody  of  the  record,  must  be  Ed- 
ited in  evidence  in  any  case,  after  it  has  been  made  to  appear 

IT  diligent  and  fruitless  search  has  been  made  for  the  original 

"1  I 

R.  S.  fJO,  I  20  (2  Edm.  60). 

2832.    [Am'dt  1894,  1901.]    The  same. 

An  exemplified  copy  of  the  last  will  and  testament  of  any 
ie»'ai>ed  person,  which  has  been  admitted  to  probate,  whetht-r 
■  a  will  of  real  or  personal  property,  or  both,  and  recorded  in 
m  office  of  the  surrogate  in  any  county  of  this  state,  shall  be 
Iniittwi  in  evidence  in  any  of  the  courts  of  this  state,  with- 
rhe  proofs  and  examination  taken  on  the  probate  thereof,  and 
t'ther  such  proofs  shall  have  been  recorded  or  not,  with  like 
iwt  as  if  the  original  of  such  will  had  been  prcMluceil  and 
Ten  in  such  court,  when  thirty  years  have  ehipsetl  since  the 
was  admitted  to  probate  and  recorded.  And  the  recording 
snoh  will  shall  be  evidence  that  the  same  was  duly  admitted 
probate.  The  oxemplifieation  of  the  record  of  a  will  which 
'  iM'f'ii  proved  i)efore  the  surrogate  or  judge  of  probate,  or 
pfcer  ofTlror  exercising  the  like  juri<?diction.  of  anothe»*  state 
i«t.  when  certified  by  the  officer  having  by  law,  when  the  cer- 
''ite  was  made,  custody  of  the  record,  be  admitted  in  evidence, 
if  the  original  will  was  produced  and  proved,  when  thirty  years 
^e  elapsed  since  the  will  was  proved. 
^  1^.  cb.  80;  li.  1001,  ch.  540.    In  effect  Sept.  1,  1901. 

1  2633.  [Am*d,  1881  and  1882.]  |«|.|  as  to  wIIIh  of  real 
•■•Perty.  < 

^A  will  of  real  property,  which  hns  been,  at  any  time,  either 
wfore  or  after  this  chapter  takes  effect,  duly  proved  in  the  su- 
Jjrmp  ronrt.  or  the  court  of  chancery,  or  before  n  surrogate  of 
MP  State  with  the  certificate  of  proof  thereof  annexed  thereto, 
F  hulorsed  thereon,  or  an  exemplified  copy  thereof,  may  bo  re- 
^f^^  in  the  offio)  of  the  clerk  or  the  register,  as  the  case  re- 
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Btrument  in  writing,  deHignsting  the  person  selected ,  signed  , 
the  proper  person,  and  aclsnowledged  or  proved,  and  certified, 
like  manner  as  a  deed  to  be  recorded  in  the  county,  or  proved 
the  satisfaction  of  the  surrogate,  and  filed  in  the  surrogate's  offi& 
Where  the  will  authorizes  the  person,  so  to  be  selected,  to  act  wit 
the  executor  or  executors  named  therein,  the  issuing  of  letti 
must  be  delayed  until  the  expiration  of  the  period,  fixed  in  t 
section  for  the  exercise  of  the  power  of  selection,  and,  if  the 
lection  i8  so  made,  for  five  days  thereafter. 

I  2641.  Objection  to  »iieb  a  person |  liotr  taken,  ete. 

Within  five  days  after  a  selection  is  made,   as  pre8cribe<l 
the  last  section,  any  person  may  file  an  affidavit,  verified  as  pi 
scribed  in  section  2636  of  this  act,  showing  that  he  is  a  credit 
of  the  decedent,  or  a  person  interested  in  the  estate,  and  settn 
forth  specifically  one  or  more  legal  obiections  to  granting  lett« 
to  the  person  selected.    The  proceedintj^  to  be  taken  thereupon  i 
the  same,  as  prescribed  in  sections  2637  and  2638  of  this  act 
letters  are  not  issued  to  the  person  so  selected,  the  power  of 
lection  is  deemed  to  be  exhausted. 

i  2642.   [Am'd,  1883.]    Bxecntor   falling  to   anallfy  or 
nonneei  bow  excluded. 

If  a  person,  named  as  executor  in  a  will,  does  not  qualify  il 
renounce,  within  thirty  days  after  probate  thereof;  or  if  a  v^nd 
chosen  by  virtue  of  a  power  in  the  will,  does  not  qualify  or 
nonnce  within  thirty  dnys  after  the  filing  of  the  instrument  d« 
nating  him;  or,  in  either  case,  if  objections  are  filed,  and 
executor  does  not  qualify  or  renounce,  within  five  days  after 
are  determined,  in  his  favor,  or,  in  a  case  specified  in  section  - 
of  this  act,  within  five  days  after  an  objection  bos  been  e«1 
lished;  the  surrogate  must,  upon  the  application  of  any  ot 
executor,  or  any  creditor  or  person  interested  in  the  estate*  ni 
an  order  requiring  him  to  qualify  within  a  time  therein  specify 
and  directing  that,  in  default  of  so  doing,  he  be  deemed  to  ha! 
renounced  his  appointment.  Where  it  appears  by  affidavit  or  of 
written  proof,  to  the  satisfaction  of  the  surrogate,  that  such 
order  cannot,  with  due  diligence,  be  served  personally  within 
State,  upon  the  person  therein  named,  the  surrogate  niay  picsc 
the  manner  in  which  it  must  be  served,  which  may  be  by  publ 
tion.  If  the  person,  so  appointed  executor,  does  not  qni 
within  the  time  fixed,  or  within  such  further  time  as  the  su 
gate  allows  for  that  purpose,  an  order  must  bo  made  and 
corded,  reciting  the  facts,  and  declaring  that  he  has  renounced 
appointment  as  executor.  Such  an  order  may  be  revoked  by 
surroffate  in  his  discretion,  and  letters  testamentary  may  be  i« 
to  the  person  so  failing  to  renounce  or  qualify,  upon  his  ai- 
cation,  in  a  case  whore  he  might  have  retracted  an  express  ■ 
nunciation,  as  proscribed  in  section  2639  of  this  act.  And  wh( 
any  powers  to  sell,  mortgage  or  lease  real  estate,  or  any  inter 
therein,  are  given  to  executors  as  such,  or  as  tmsteHPs,  or 
executors  and  trnstoos,  and  any  of  such  persons  named  . 
oxocntors  shall  noprloct  to  qualify,  then  all  sales,  mortgages  ai 
leases  under  said  powers  made  by  the  executors  who  shall  qw  "^ 
shall  bo  equally  valid  as  if  the  other  executors  or  trustees 
joined  in  snch  sale. 

2  B.   S.  70,  71,   §§  9,   10,  11,  12  (2  Edm.  272);  h.  1883,   ch.  401, 
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I  2G43.      £Am'd,     1806,    1901.]     Jjetteru    of    admlnistrattoa 
Nil  vrill  ji.smeJLed;  'vvlien  and  to  mrhom. 

|f  DO  person  is  named  as  executor  in  the  will,  or  selected  by 
rtue  of  a  power  contained  therein;  or  if,  at  any  time,  by  reason 
death,  iucompeteucy  adjudged  by  the  surrogate,  renunciation 
either  of  the  methods  prescribed  in  sections  two  thousand  six 
ndred  and  thirty -nine  and  two  thousand  six  hundred  and  forty- 
o  of  this  act,  or  revocation  of  letters,  there  is  no  executor,  or 
Ainlstrator  "with  the  will  annexed,  qualified  to  act;  the  surro- 
ke  mustt  npon  the  application  of  a  creditor  of  the  decedent,  or 
^n  interested  in  the  estate  of  the  decedent,  or  having  a  lien 
any  real  property  upon  which  the  deccnlent's  estate  has  a 
and  upon  snch  notice  to  the  other  creditors  and  persons  in- 
ited  in  the  estate,  as  the  surrogate  deems  proper,  issue  letters 
[administration  with  the  will  annexed,  as  follows: 

To  one  or  more  of  the  residuary  legatees,  who  are  qualified 

ict  as  administrators.     If  any  one  of  such  legatees  who  would 

Twisc  be  so  entitled  is  a  minor,  administration  shall  be  granted 

is  fniardian,  if  competent. 

If   there   is  no  such  residuary  legatee  or  guardian,  or  none 

will  accept,  then  to  one  or  more  of  the  principal  or  specified 

tees  so   qualified.     If  any  one  of  such  legatees  who  would  be 

vise  so   entitled  is  a  minor,  administration  shall  be  granted 

>iruardinn,  if  competent. 
If  there  is  no  such  legatee  or  guardian,  or  none  who  will 
ft,  then   to  the  husband,  or  wife,  or  to  one  or  more  of  the 
of  kin,  or  to  one  or  more  of  the  heirs  or  devisees,  so  qualified. 
If  there   is  no  qualified  person,  entitled  under  the  foregoing 
liTislons,  who  will  accept,  then  to  one  or  more  of  the  creditors 
are   so    qnaHfied,  except  that  in  the  counties  of  New  York 
KinfTs    the  public  administrator  sholl  have  preference,  after 
iK»xt   of  kin,  over  ^he  creditors  and  all  other  persons. 
If  there  is  no  qualified  credit' »r  who  will  accept,  then  to  any 
T  person  designated  by  the  surrogate. 
S.   71.    f   14  (2  Edm.  72);  L.  1896.  ch.  734;  L.  1901,  ch.  141.     In  effect 
21.   lOOl. 

L  Id.  I  reitmiclation  or  exclniiloii  of  pernonn  bavins 

It  where  a  person  applies  for  letters  of  administration  with 

will   anne.xecl.  as  prescribed  in  the  last  section,  and  another 

m  has  a  right  to  the  administration  prior  to  that  of  the  peti- 

T,  the  application  must  be  made  by  petition,  unless  a  written 

mciation  of  every  person  having  such  a  prior  right,  is  filed 

the  surrogate,  and  the  execution  thereof  is  proved  to  his 
^faction.  The  petition  must  pray  that  all  the  persons  having 
ior  ripht,   who  have  not  renounced,  be  cited  to  show  cause, 

administration  should  not  be  granted  to  the  petitioner.  The 
feedings  thereupon  are  the  same,  as  upon  an  application  for 
inistration  upon  the  estate  of  an  intestate. 

JL  a  76,   i  35   (2  Rdm.  77). 

S64S.  ESxeevtor  or  administrator  to  analifT* 

An  executor,  from  whom  a  bond  is  required,  as  prescribed  in 

fete  article,  or  an  administrator  with  the  will  annexed,  must,  be- 
letters  are  issued  to  him,  qualify  as  prescribed  by  law,  with 
Krt  to  an  administrator  upon  the  estate  of  an  intestate;  and 
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the  provisions  of  article  fourth  of  this  title,  with  respect  to  I 
bond  to  be  giveu  by  the  admiuistrator  of  an  intestate,  apply  ta 
bond  given  pursuant  to  this  section;  except  that,  in  fixing  the  p4 
alty  thereof,  the  surrogate  must  take  into  consideration  the  vtl 
of  the  real  property,  or  of  the  proceeds  thereof,  which  may 
to  the  hands  of  the  executor  or  administrator,  by  virtue  of 
provision  contained  in  the  will. 
2  R.  S.   76,  S  42.    See  poat,  H  2067,  2815,  2816. 

§  2646.  Bflect  of  oertaln  pro'visloiis  limited. 

This  article  does  not  vary  the  effect  of  a  decree  for  prol 
made  before  this  chapter  takes  effect,  as  declared  in  the  stal 
then  in  force. 
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ARTICLE  SECOND. 

Sevocation  of  probate. 

Itec  aM7.  Persoiift  Interested  may  apply  to  revoke  probate. 

2S48.  Wlien  application  mnBt  be  made. 

2M9.  Citation  thereupon. 

2G50.  Kxecntor,   etc.,   to  suspend  proceedings. 

26G1.  Hearing. 

2652.  I>ecree. 

2(S^.  Notice  of  decree  of  revocation. 

o^ftiA^,  ]:>etermining  ralldlty  of  a   will. 

204T.    P«r«oiia  interested  maT-  apply-  to  reTolce  probate* 

A  person  interested  iu  the  estate  of  the  decedent  may,  within 
time  specified  in  the  next  section,  present  to  the  surrogate's 

irt,  in  which  a  will  of  personal  property  was  proved,  a  writ- 
petition,  duly  Terified,  eoutaining  allegations  against  the  valid- 
otf    the    will,  or  the  competency  of  the  proof  thereof;  and 

ijiag  that  the  probate  thereof  may  be  revoked,  and  that  the 
>ns,  enumerated  in  the  next  section  but  one,  may  be  cited  to 

»w  cause  why  it  should  not  be  revoked.    Upon  the  presentation 

such  a  petition,  the  surrogate  must  issue  a  citation  accordingly. 

&.   8.   ei,    li  30.  81.  32  (2  Edm.  61). 

ae48.    C-Am'd,  1881.]    Wben  application  nin»t  be  made. 

L  petition  must  be  presented  as  prescribed  in  the  last  section, 
lin  one  year  after  the  recording  of  the  decree  admitting  the 

_  to  probate;  except  that  when  the  person  entitled  to  present  it 

then  under  a  disability,  specified  in  section  896  of  this  act,  the 

of  such  a  disability  is  not  a  part  of  the  year  limited  in  this 

lion,    unless  such  person  shall  have  appeared   by  general  or 

*ial   guardian  or  otherwise  on  said  probate.    But  this  section 

>s  not  affect  an  application  made  pursuant  to  subdivision  sixth 
section    two  thousand  four   hundred   and  eighty-one   of  this 

204I9«    Citation    tberenpon. 

A  petition,  presented    as  prescribed  in  the  last  two  sections, 

:  pray  that  the  citation  may  be  directed  to  the  executor,  or 

inistrator   with  the  will   annexed:   to   all   the   devisees   and 

„_itees  named  in  the  will;  and  to  all  other  persons  who  were 

urties  to  the  special  proceeding  in  which  probate  was  granted. 

'  a  lef?atee  is  dead,  his  executor  or  administrator  must  be  cited, 

one  has  been  appointed;  if  not,  such  persons  must  be  cited  aB 

^resenting  him,  as  the  surrogate  designates  for  that  purpose. 

•3  B.    S.    6*     6   82   (2  Edm.   61). 

I  S0SO.   Exeentor,   etc.,    to   iraiipend   proeeedinffn. 

After  service  upon  him  of  a  citation,  issued  ns  prescribed  In 
last  three  sections,  the  executor,  or  administrator  with  the 
annexed,  must  suspend,  until  a  decree  Is  mndo  upon  the 
^tition,  all  proceedings  relatinr  to  the  estate:  except  for  the  re- 
>veiT  or  preservation  of  property,  the  collection  and  payment 
"  debts,  and  such  other  acts  as  he  is  expressly  allowed  to  per- 
>rm,  by  an  order  of  the  surrogate,  made  upon  notice  to  the  pe- 
tioner. 
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i  26S1.  Hearing. 

Upon  the  return  of  the  citation,  the  surrogate  mast  proceed  to 
hear  the  allegations  and  proofs  of  the  parties.    The  testimonyt 
taken  upon  the  application  for  probate,  of  a  witness  who  is  dead,  j 
or  without  the  State,  or  who,  since  his  testimony  was  taken,  ha*  \ 
become  a  lunatic,  or  otherwise  incompetent,  must  be  receiTed  ia-: 
evidence.  ; 

2  R.   S.  61,  H  34  and  86,  am'd  and  cooBoUdated. 

i  2652.   Decree:  4 

If  the  surrogate  decides  that,  the  will  is  not  sufficiently  proi 
to  be  the  last  will  of  the  testator,  or  is,  for  any  reason,  invalid, 
must  make  a  decree  revoking  the  probate  thereof;  otherwise, 
must  make  a  decree  confirming  the  probate. 

Id.,   i  35,   am'd. 

I  2e68«  Notice  of  decree  of  revocatioA. 

Where  the  decree  revokes  the  probate  of  a  will,  as  prescril 
in  this  article,  the  surrf^gate  must  cause  notice  of  the  revocal 
to  be  immediately  published,  for  three  successive  w^eeks,   in 
newspaper  published  in  his  county. 

Id.,   i  87,   am'd. 

S   2«S8a.   [Added,    1H92)   am'd,     1896,   1897.]      Deteraainii 
validity  of  a  ^111. 

Any  person  interested  as  devisee,  legatee  or  otherwise,  in  a 
or  codicil  admitted  to  probate  in  this  state,  as  provided   by 
code  of  civil  proce<lure,  or  any  person  interested  as  faeir-at-lai 
next  of  kin  or  otherwise,  in  any  estate,  any  portion  of  which 
disposed  of,  or  affected,  or  any  portion  of  which  is  attempted 
be  disposed  of,  or  affected,  by  a  will  or  codicil  admitted  to  probi 
in  this  state,  as  provided  by  the  code  of  civil  procedure,    wit! 
two  years  prior  to  the  passage  of  this  act,  or  any  heir-at-law 
next  of  kin  of  the  testator  making  such  will,  may  cause  the  val 
ity  or  invalidity  of  the  probate  thereof  to  be  determined  in  an 
tion  in  the  supreme  court  for  the  county  in  which  such   prol 
was  had.     All  the  devisw^s,  legatees  and  heirs  of  the  testator 
other  interested  persons,  including  the  executor  or  administrate 
must  be  parties  to  the  action.     Upon  the  completion  of  service 
all  parties,  the  plaintiff  shall  forthwith  file  the  summons  and  et* 
plaint  in  the  otiioe  of  the  clerk  of  the  court  in  which  said  actk 
is  begun  nud  the  clerk  thereof  shall  forth\\nth  certify  to  the  ch 
of  the  surrogate's  court  in  which  the  will  has  bei^n  admitted 
probate,  the  fact  tliat  an  action  to  determine  the  validity  of 
probate  of  such  will  has  been  commenced,  and  on  receipt'  of  sni 
certificate  by  the  surrogate's  court,  the  sun'ogate  shall  forthwil 
transmit  to  the  court  in  which  such  action  has  been  bogim  a  ck»| 
of  the  will,  testimony  nnd  all  papers  relating  thereto,  and  a  copy 
the  decree  of  probate,  attaching  the  same  together,  and  certifv-ii 
the  same  under  the  seal  of  the  court.    The  issue  of  the  pleadini 
in  such  action  sliall  be  confint^l  to  the  question  of  whether  tl 
writing  produced  is  or  is  not  the  last  will  and  codicil   of  the  t< 
tator,  or  either.     It  shall  be  tried  by  a  jury  and  a  verdict  ther<Ni 
shall  be  conclusive  as  to  the  real  or  personal  property,   nnles:s 
new   trial   ho  granted   or  the   judgment   thercMju   be  reversed   01 
vacated.     On  th(^  trial  of  such  issue  the  decree  of  the  snrrogati 
admitting  the  will  or  codicil  to  probate  shall  be  prima  facie  eii-l 
dence  of  the  due  attestation,  execution  and  validity  of  sncb  wiB 
or  codicil.     A  certified  copy  of  the  testimony  of  such  of  the  wit- ' 
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lenes  examined  upon  the  probate,  as  are  out  of  the  jurisdiction 
t  the  court,  dead,  or  have  become  incompetent  since  the  probate, 
hall  be  admitted  in  evidence  on  the  trial.  The  party  sustaining 
be  will  shall  be  entitled  to  open  and  close  the  evidence  and  argu- 
lent.  Ue  shall  offer  the  will  in  probate  and  rest.  The  othei 
arty  shall  then  offer  his  evidence.  The  party  sustaining  the  will 
liall  then  offer  his  other  evidence  and  rebutting  testimony  may  be 
ffered  as  in  other  cases.  If  all  the  defendants  make  default  in 
leading,  or  if  the  answers  served  in  said  action  raise  no  issues, 
len  the  plaintiff  may  enter  judgment  as  provided  in  article  two 
f  chapter  eleven  of  the  code  of  civil  procedure  in  the  case  of 
imilur  defaults  in  other  actions.  If  the  judgment  to  be  entered 
I  an  action  brought  under  this  section  is  that  the  writing  pro- 
Bced  is  the  last  will  and  codicil,  or  either  of  the  testator,  said 
gment  shall  also  provide  that  all  parties  to  said  action,  and 
persons  claiming  under  them  subsequently  to  the  commence* 
t  of  the  said  action,  be  enjoined  from  bringing  or  maintaining 
action  or  proceeding,  or  from  interposing  or  maintaining  a  de- 
Inue  in  any  action  or  proceeding  based  upon  a  claim  that  such 
rriting  is  not  the  last  will  or  cmlicil,  or  either,  of  the  testator, 
my  judgment  heretofore  entered  under  this  s€K!tion  determining 
tilt  the  writing  produced  is  the  last  will  and  codicil,  or  either,  of 
m  testator,  shall,  upon  application  of  any  party  to  said  action, 
t  any  person  claiming  through  or  under  them,  and  upon  notice 
such  (>ersons  as  the  court  at  special  term  shall  direct,  be 
ded  by  snch  court  so  as  to  enjoin  all  parties  to  said  action, 
all  persons  claiming  under  the  parties  to  said  action  subse- 
ntly  to  the  commencement  thereof,  from  bringing  or  main- 
ng  any  action  or  proceeding  impeaching  the  validity  of  the 
Ijste  of  the  said  will  and  codicil,  or  either  of  them,  or  based 
n  a  claim  that  such  writing  is  not  the  last  will  and  codicil,  or 
hor,  of  the  testator,  and  from  sotting  up  or  maintaining  such 
cbment  or  claim  by  way  of  answer  in  any  action  or  proceed- 
When  final  judgment  shnll  have  been  entered  in  snch  action, 
eopy  thereof  shall  be  certified  and  transmitted  to  the  clerk  of 
surrogate's  court  in  which  sueh.  will  was  admitted  to  probnte. 
e  action  brought  as  herein  provided  shall  be  commenced  within 
o  years  after  the  will  or  codicil  has  been  admitted  to  probate, 
*  persons  within  the  age  of  minority,  of  unsound  mind,  im- 
ned,  or  absent  from  the  state,  may  bring  such  action  two 
rs  after  auch  disability  has  been  removed, 
m  ch.  »1 :  I/.  IBM,  S*v*« ;  L-  18W,  oh.  Wl .    la  effect  May  22, 1897.    BnperMdM 
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ARTICLE  THIRD. 

Probate  of  heirship. 

Bee.  2654.  Heir,   etc.,   may  apply  to  establish  heirship. 
2666.  Citation;   appearance  of  persons  Interested. 

2666.  What  facts   to  be   ascertained;   decree  thereupon. 

2667.  Decree   to   be   recorded;    effect   thereof. 
2658.  Petition  to  vacate  or  modify  It. 

2668.  Id.;  when  granted. 

I  2664.  Heir,   ete.,  may   apply  to   entablliih   belralalp. 

Where  a  person,  seized  in  fee  of  real  property  within  the  States 
dies  intestate,  or  without  having  devised  his  real  property  to 
cific  persons,  his  heirs,  or  any  of  them,  or  any  person  derivii 
title  from  or  through  such  heirs  or  any  of  them,  may  present 
the  surrogate's  court  which  has  acquired  jurisdiction  of  the 
tate,  or,  if  no  surrogate's  court  has  acquired  such  jurisdiction, 
to  the  surrogate's  court  of  the  county  where  the  real  property, 
any  part  thereof  is  situated,  a  written  petition  duly  verified;  df 
scribing  the  real  property;  setting  forth  the  facts  upon  which 
jurisdiction  of  the  court  depends;  and  the  interest  or  share 
the  petitioner,  and  of  each  other  heir  of  the  decedent,  in  the 
property;  and  praying  for  a  decree  establishing  the  right  of  inhei 
itance  thereto,  and  that  all  the  heirs  of  the  decedent   may 
cited  to  attend  the  probate  of  that  right.    Upon  the  presental 
of  such  a  petition  the  surrogate  must  issue  a  citation  according^ 

i  2656.   Citation;  appearance  of  person*  interested. 

The  citation  must  set  forth  the  name  of  the  decedent  ano 
the  petitioner;  the  Interest  or  share  which  the  petitioner  clnimi 
and  a  brief  description  of  the  real  property.     Any  heir  of  the 
cedent,  who  has  not  been  cited,  may  nevertheless  appear  at  i\ 
hearing;  and  thereby  make  himself  a  party  to  the  special  pi 
ing.    But  this  section  does  not  aflfect  a  right  or  interest  of  su< 
a  person,  unless  he  becomes  a  party. 

See  §S  2616.  2617,  2610  and  2523,  ante. 

I  266<^.  'What  faetii  to  be  ascertained)  decree  tiaere 

Upon  the  return  of  the  citation,  the  surrogate  mnst  hear  t 
allegations  and  proofs  of  the  parties.    If  it  appears  that  there 
a  contest,  respecting  the  heirship  of  a  party,  or  respecting 
share  to  which  a  party  is  entitled,  as  an  heir  of  the  decedeff 
the  surrogate  must  dismiss  the  proceedings.    If  there  is  no  sn 
contest,  he  must  inquire  into  the  facts  and  circumstances  of 
case.    The  petitioner  must  establish,  by  satisfactory  evidence, 
fact  of  the  decedent's  death;  the  place  of  his  residence  at  the 
time  of  his  death;  his  intestacy,  either  generally,  or  as  to  the 
real  property  in  question;  the.  number  of  heirs  entitled  to  inh*>rit 
the  properly  in  question;  the  name,  age,  residence,  and  rdatioii-- 
ship  to  the  decedent,  of  each;  and  the  interest  or  share  of  each  in 
the  property.     The  surrogate,  where  these  facts  are  established, ': 
must  make  a  decree,  describing  the  property,  and  declaring  that 
the  right  of  inheritance  thereto  has  been  established  to  his  sntis- 
faction,  in  accordance  with  the  facts,  which  must  be  recited  in  th« 
decreo. 

L.  ch.  962,  if  1  and  2,  am'd;  L.  1874.  ch.  127  (9  Edm.  8ei). 
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2687.  Decree  to  be   recorded)   effect   tliereof. 

In  exemplified  copy  of  a  decree,  made  as  prescribed  in  the  last 
Edoo.  and  of  the  proofs  taken  thereupon,  may  be  recorded  in 
>  office  of  the  clerk,  or  of  the  register,  as  the  case  requires,  of 
!h  county  in  which  the  real  property  is  situated,  as  prescribed 
bw  for  recording  a  deed,  and,  from  the  time  when  the  ezem- 
ications  are  so  recorded,  the  decree,  or  the  record  thereof,  is 
■mnpti?e  evidence  of  the  facts  so  declared  to  be  established 
reby. 

1S73,    cb.  552.  ff  1  and  2.   am'd;  L.  1874,  cb.  127  (9  Edm.  861). 

M88.  Petition  to  vacate  or  modify  It. 

Jiy  person,  other  than  a  party  to  a  special  proceeding,  insti- 
"  as  prescribed  in  this  article,  or  the  heir,  devisee,  or  assignee 
ich  a  party,  may,  at  any  time  within  ten  years  after  a  decree 
lishing  the  right  of  inheritance  is  made  therein,  present  to 
»nrt  a  written  petition,  duly  verified,  showing  that  he  has  a 
title,  or  interest  in  the  real  property,  or  a  part  thereof,  which 
jariously  affected  by  the  decree;  stating  that  the  decree  is 
08  in  some  material  particular,  specified  therein;  and 
ig  that  the  decree  may  be  set  aside  or  modified  in  that  par- 
,  and  that  all  the  persons,  whose  heirship  was  established 
e  decree,  may  be  cited  to  show  cause,^  why  the  prayer  of 
tition  should  not  be  granted.  If  an  heir  has  since  died,  or 
nveyed  the  share  or  interest  so  established,  by  a  deed  duly 
ed  in  the  county,  the  petition  must  state  that  fact;  and 
pray  that  the  persons  who  have  succeeded  to  his  interest, 
be  also  cited.  Upon  the  presentation  of  such  a  petition,  the 
te  must  issue  a  citation  accordingly. 

i9.  Id.  I  urben  sranted. 

lere  a  petition  is  presented  as  prescribed   in  the  last  sec- 

and  it  appears,  upon  the  hearing,  that,  if  the  petitioner,  or 

icestor,  testator,  or  grantor,  had  been  a  party  to  the  special 

ling,  the  decree  or  a   part  thereof  could  not  have  been 

.  made,  as  prescribed  in  this  article,  the  surrogate  must  va- 

or  modify  the  decree  accordingly.    An  exemplified  copy  of  the 

or  order,  so  vacating  or  modifying  the  original  decree,  may 

>rded  in  the  office  of  any  clerk  or  register,  where  a  copy  or 

riginal  ''ecree  was  recorded. 
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'^,  article:  fourth. 

Chrant  of  letters  of  adrnmistrat ion»  i 

I 

See.  2660.  When  entitled  to  letterit  of  admlulstratlon.  ] 

2661.  Persons  Incompetent   to  receive  letters. 

2662.  Application  for  letters.  ! 

2663.  CtCHtions;  proceedings  upon  retain  thereof. 

2664.  Adminlstrntor's   bond.  . 

2665.  When  county  treuHurer  to  be  ex-offlcio  public  administrator.  ; 

2666.  Bond,   letters  of  administration   and   procei^lngii  iberc-on.  ; 

2667.  When  authority  of  county  treasurer  superseded.  i 

2668.  Powers    and    proceedings    of    county    tieabuici  as    admiuistratfl 
payments   into    state   treasury.  \ 

2669.  Public   administrator  of   Kln^    county.  I 

S  22660.  [Am'd,  1894,  1897.]  Wben  entitled  to  letters  4 
AdmlitlMtratlon.  J 

Administration  in  case  of  intestacy  must  be  panted  to  ti 
relatives  of  the  deceased  entitled  to  succeed  to  bis  i)ersoDal  pr<i| 
erty.  who  will  accei»t  the  same,  in  the  following  order;  t 

1.  To  the  surviving  husband  or  wife.  3, 

2.  To  Uie  children.  i 

3.  To  the  father.  | 
^              4.  To  the  motJier.  I 

5.  To  the  brothers.  ] 

6.  To  the  sisters. 

7.  To  the  grandchildren. 

8.  To  any  other  next  of  kin  entitled  to  share  in  the  distribuiic 
of  the  estate. 

9.  To  an  executor  or  administrator  of  a  sole  legatee  named 
will,  whereby  the  whole  estate  is  devised  to  such  deceased 
legatee. 

If  a  person  entitled  is  a  minor,  administration  must  be  grai 
to  his  guardian,  if  competent,  in  preference  to  crc»ditors  or  ot 
persons.     If  no  relative,  or  guardian  of  a  minor  relaiivo.  will 
cept  the  same,  the  letters  must  be  granted  to  the  cre<liti»rs  of 
deceased;  the  creilitor  first  applying,  if  otherwise  competent,  t< 
entitled  to  preference.     If  no  creditor  applies,  the  letters  must 
granted  to  any  other  person  or  i)ersons  legally  competent.     Let| 
o'  administrjition  shall  also  be  granteil  to  an  executor  or  adi 
trator  of  a  deceased  per.son  named  as  sole  legatee  in  a  will, 
public  adniinistrntor  in  the  city  of  New  York  has  preference  aj 
the  next  of  kin  and  after  an  executor  or  administrator  (»f  a 
legatee  nanie<l  in  a  will  whereby  the  whole  estate  is   deviscll 
such  deceasefl  sol(»  legatee  over  cre<litors  and  all   otlier  ihts 
In  other  r(Minties,  tlu*  comity  treasurer  shall  have  prefereuin*  s 
aftiT  creditors  over  all  otluT  persons.     If  several   persons   of 
8nine  degree  of  kindred  to  the  intestate  are  entitltHl  to  admini^t, 
tion.  they  must  1k»  preferred  in  the  following  (»rder:     First,  twa] 
woiiwn;  second,  relatives  of  the  whole  blood  to  those  of  the 
blocMl:  third,  unmarried  woni(4i  to  marrie<l.     If  there  are  serf 
persons  e<|iially  entitled  to  administration,  the  surrogate  may  gi 
letters  to  one  or  more  of  such  jxtrsons,  and  administration  inav 
granted  to  one  or  more  competent  persons,  although  not  entitlinl 
the  same,  with  the  consent  of  the  iK^rst.n  entitled  to  be  joined  wi< 
such  person  or  px'rsons;   which  consent  must  l>e  in   writing.  tJ 
filcMl  in  the  ofhce  of  the  surrogate.     If  a  surviving  husband  da 
not  take  ont  letters  of  administration  on   the   estate   of  his  «1 . 
ceased  wife,  lie  is  presumed  to  have  assets  in  his  hands  suffi«i<i4 
to  satisfy  her  debts,  and  is  liable  therefor.    A  husband  is  liabU*  " 
administrator  for  the  debts  of  his  wife  only  to  the  extent  of 
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aggetfi  receiyed  by  him.    If  he  dies  leaving  any  agflets  of  his  wife 
uoadministered,  except  as  otherwise  provided  by  law,  they  pass  txi 
his  execntors  or  administrators  as  part  of  his  personal  property, 
but  are  liable  for  her  debts  in  preference  to  the  creditors  of  the 
husband.     If,  in  an  action,  brought  or  about  to  be  brought,  the 
intestate,  if  living,  would  be  a  proijer  party  thereto,  any  party  to 
such  action,  interested  in  the  subject  thereof,  may  apply  to  the 
surrogate's  court  for  the  granting  of  letters  of  administration  to 
himself,  or  some  other  qualified  r>erson,  and  upon  the  jurisdictional 
facts  being  satisfactorily  shown,  and  no  relative,  or  guardian  of 
a  minor  relative,  and  no  ci-editor,  county  treasurer  or  public  ad- 
ministrator consenting  to  such  administration,  some  legally  com- 
petent person  must  be  appointed  administrator. 
L.  imi,  ch.  906 ;  L.  1897,  oh.  177.    In  effect  Apr.  8, 1807. 

i    I    2««1.    [Aiu*d,    1888.]    Per«on«    Incompetent    to    reeei-re 
letters. 

f  Letters  of  administration  shall  not  be  granted  to  a  person  con- 
Ticted  of  an  infamous  crime,  nor  to  any  one  incapable  by  law  of 
^king^  a  contract,  nor  to  person  not  a  citizen  of  the  United 
States,  unless  he  is  a  resident  of  the  state,  nor  to  a  person  under 
jtwenty-one  years  of  age,  or  who  is  adjudged  incompetent  by  the 
mrrogate  to  execute  the  duties  of  such  trust  by  reason  of  drunV- 
fimess,  improvidence  or  want  of  understanding. 
L.  1893.  ch.  086. 

!i  2882.    [Am'd,   1803.]    Application  for  letters. 

'A  person  entitled  absolutely  or  contingently,  to  administratioi 
R  the  estate  of  an  intestate,  may  present  to  the  surrogate's  cour^ 
Eaving  jurisdiction,  a  written  petition,  duly  verified,  praying  for 
tdecree  awarding  letters  of  administration,  either  to  him,  or  to 
puch  other  person  or  persons,  having  a  prior  right,  as  is  entitled 
Kiiereto,  or  in  the  alternative,  as  the  petitioner  elects,  and  if 
l»cessary,  that  the  persons  nxiuired  to  be  cited,  as  prescribed  in 
Bie  next  section,  be  cited  to  show  cause  why  such  a  decree  should 
be  made.  The  petition  must  set  forth  the  petitioner's  title; 
facts  ou  which  the  jurisdiction  of  the  court  to  grant  letters 
administration  upon  the  estate  depends;  and  the  nanqes  of^ 
husband  «.r  wife,  if  any,  and  of  the  next  of  kin  of  the 
ent,  e*^  far  as  they  are  known  to  the  petitioner,  or  can  be 
rtained  by  him  with  due  diligence.  A  citation  shall  not  be 
ed,  and  a  decree  shall  not  be  made,  where  a  citation  is  not 
ary,  until  the  petitioner  presumptively  proves,  by  affidavit 
otherwise,  to  the  satisfaction  of  the  surrogate,  the  existence 
all  the  jurisdictional  facts,  and  particularly  that  the  decedent 
no  will.  For  the  piirpose  of  the  inquiry  touching  any  of 
matters,  tJie  surrogate  may  issue  a  subpoena,  requiring  any 
person  to  attend  and  be  examined  :.s  a  witness. 

'  L.  18©8,  ch.  €»6. 

f  2IMKS.  [Aitt^d,  1893.]  Citatlonnj  proceedfnffn  upon  return 
thereof. 

Everv  person,  being  a  resident  of  the  State,  who  has  a  right  to 
idministration,  prior  or  equal  to  that  of  tho  petitioner,  and  who 
kas  not  renounced,  must  be  cited  upon  a  potition  for  letters  of  ad- 
ministration. The  surrogate  ma..,  in  his  discretion,  issue  a  cita- 
tion to  non-residents,  or  those  who  have  renounced,  or  to  any  or 
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I  week  for  four  weeks  in  two  newspapers  published  in  the 
rt>unty  where  the  intestate  usually  resided,  and  in  the  county 
I'here  he  died,  reciting  an  intention  to  apply  for  letters  under 
his  provision,  and  notifying  creditors  to  present  their  claims  to 
he  surrogate  on  or  before  a  day  to  be  fixed  in  such  notice,  which 
hall  be  at  least  thirty  days  after  the  first  publication  thereof; 
«t  DO  bond  so  given  shall  be  for  less  than  five  thousand  dollars; 
nd  such  bond  may  be  increased  by  order  of  the  surrogate  for 
Kuse  shown.  Pending  such  application,  no  temi)orar>'  adminis- 
rator  shall  be  appointed,  except  on  petition  of  such  next  of  kin. 

L.  IS98,  ch.  680. 


g  'ZWSS,  |Am*d,  1803.]  When  comity  treasurer  to  be  ex« 
■eio  public  admlnlntrator. 

•The  county  treasurer  of  each  county,  except  New  York  and 
pn&St  by  virtue  of  his  office,  has  authority  to  collect  and  take 
fMTge  of  the  assets  of  every  person  dying  intestate,  amounting 
\  one  hundred  dollars  or  more,  on  which  letters  of  administration 
pe  not  granted,  in  the  following  cases: 

X»  When  such  persons  leave  assets  in  the  county  of  the  treas- 
per  aud  there  is  no  widow  or  relative  in  the  county  entitled  or 
jfnpeteat  to  take  letters  of  administration  on  the  estate. 
2.  When  assets  of  any  such  person,  after  his  death,  come  into 
|e  county  of  the  treasurer  and  there  is  no  person  in  the  county 
ed  and  competent  to  take  administration  of  the  estate. 
such  eases  intestacy  is  presumed  until  a  will  is  proved  and 
rs  testamentary  issued  thereon.  For  the  purpose  of  coUect- 
and  preserving  such  estates,  the  county  treasurer  may  main- 
saiti^;  in  his  name  of  office,  and  without  any  other  authority, 
the  same  manner  as  an  executor  may  by  law.  If  there  is  a 
w  or  relative  of  such  intestate  entitled  to  administration  on 
estate  in  the  county,  aud  if  due  proof  is  made  to  the  surro- 
e  in  the  county  that  there  are  creditors  or  relatives  of  the 
ased.  residing  more  than  one  hundred  miles  distant  from 
residence  of  the  surrogate,  who  are  interested  in  the  dis- 
ition  of  the  estate,  and  that  the  effects  of  the  deceased  are 
nger'  of  waste  or  embezzlement,  he  may  grant  an  order  to 
treasurer  of  the  county,  authorizing  him  to  seize  and  secure 
said  effects,  or  any  part  thereof,  which  order  shall  vest  in 
all  the  powers  given  in  this  section.  When  any  county  treas- 
is  authorized,  pursuant  to  the  provisions  of  this  section,  to 
charge  of  any  property  of  an  intestate,  he  shall  have  the 
powers  and  be  entitled  to  take  the  same  proceedings  which 
administrator  of  the  estate  of  a  deceased  person  may  have 
he  entitled  to  take,  for  the  discovery  of  any  property  of  the 
tate,  which  may  be  concealed  or  withheld,  and  for  the  sale 
any  that  may  be  perishable;  and  to  cause  an  inventory  of  the 
)erty  of  the  intestate  to  be  made  by  appraisers  appointiMl  ])y 
surrogate,  executed  by  the  county  treasurer  and  filed  with  the 

gate.     Such    inventory    shall    be    returned    to    the    surrogate 

Ithin  ten  days  after  the  coimty  treasurer  takes  charge  of  such 
loperty;  and  the  time  for  making  the  return  may,  for  good  cause 
lown,  be  extended  by  the  surrogate  ten  days  longer.  If  the 
Ninty  treasurer  neglects  to  make  the  return  within  the  time 
fe»»cribed.  he  shall  forfeit  the  sum  of  five  hundred  dollars,  to 
i  sued  for  and  recovered  by  the  county  superintendent  of  the 
bor,  for  the  nse  of  the  poor  of  the  county,  and  also  forfeit  his 
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n  liii-  adininiatnitinn  of  ni 
burses  cf  tbe   deccsned.   In 
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Lod  secure  his  effects,  to  sell  such  thereof  as  are  perishable  and 
o  defray  the  expenses  of  the  proceedings  required  by  law. 
I«.  1888,  ch.  &8. 

I    2e«7.    [Am*d,    1888.]      ^Vlien    authority    of   county    trens- 
trer    avperseded. 

The  powers  and  authority  of  the  county  treasurer  in  relation 
9  the  estate  of  a  deceased  person  shall  be  superseded: 
1.  By  the  production  of  letters  testamentarv  granted  before  or 
libsequently  to  his  becoming  vested  with  the  authority  of  an 
'"  'nistrator  on  the  same  estate. 
.  Bv  the  production  of  letters  of  administration  granted  to 
J  other  person  on  the  same  estate  before  the  county  treasurer 
ame  vested  with  the  powers  of  an  administrator  thereon. 
.  By  the  production  of  letters  of  administration  issued  by  the 
gate  of  a  county  in  this  State  of  which  the  deceased  was  a 
ident  at  the  time  of  his  death,  granted  after  the  county  treas- 
r  became  vested  with  the  powers  of  an  administrator  on  tht 
te  of  such  deceased. 
When  his  authority  is  so  superseded,  he  must  deliver  to  the 
ecutor  or  administrator  producing  such  letters,  all  the  assets 
the  deceased  in  his  hands,  after  deducting  therefrom  the 
wance  for  his  services  and  the  expenses  incurred  to  be  taxed 
allowed  by  the  surrogate.  All  acts  done  by  him  in  good 
h  previous  to  the  time  when  his  authority  shall  be  superseded 
11  be  valid.  All  suits  commenced  by  him  may  be  continued 
and  in  the  name  of  the  executor  or  administrator  who  suc- 
8  him  in  the  administration  of  the  estate  in  relation  to  which 
suit  may  be  brought. 

IBM.  oh.  fiS6. 

2608.    [Ani*d,  1893.]     Powders  and  proceedlnir*  of  county 
urer  a«  administrator ;  payments  Into  State  treannry. 

receiving    letters   of   administration,    the   county    treasurer 
11  l>e   vested  with  all  the  powers  and  rights  of  other  admin- 
tors,    and  subject  to  the  same  duties  and  obligations,  except 
'lierein  otherwise  provided.     He  must  account  and  may  be  com- 
to    account  in   the  same  manner  as  other  administrators, 
proceedings  for  such  accounting  may  be  had  at  the  instance 
any  person  interested,  or  of  the  attorney-general  or  the  comp- 
er.     He  must  be  allowed  on   the  settlement  of  his  accounts 
his    expenses   as   other   administrators,    and    for   his   services 
ble  the   commissions   allowed   thoui    by   law.    The   rosidno   of 
y  moneys  in  his  hands  must  be  paid  into  the  treasury  of  the 
te  for  the  benefit  of  the  persons  entitled  to  receive  the  sauio. 
e  must    exhibit    to    the   comptroller   annually,    at   the   time   of 
dering  his  account  of  taxes,  a  verified  statement  of  all  moneys 
wived  by  him  for  commissions,  services  and  expenses,  and  the 
1  amount   of  his   receipts   and   expenditures   in   each   case   in 
hieh  he   has  taken   charge  of  and  collected   any   effects,   or   in 
hieh  he  has  administered  on   anj'  estate  during  the  preceding 
r,  with   the  name  of  the  deceased,   his  place  of  resideni-e  at 
e  time  of  his  death,  if  known,  and  the  place  from  which   he 
me,  if  he  was  not  a  resident  of  the  State  at  the  time  of  his 
ath.     A  copy  of  such  statement  must  be  published  once  a  week 
r  three  weeks  in  a  paper  printed  in  the  county  and  in  the  official 
tate  paper,  the  expense  of  wliieh   may  ])e  retained   by  him  out 
JDf  any  balance  in  his  hands  payable  into  the  State  treasury.     For 
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a  neglect  to  comply  with  this  provision,  he  forfeits  one  hundrpilj 
dollars  to  the  people  of  the  State,  to  be  recovered  by  the  attomej- 
general,   and    the   comptroller   shall   give   notice   to   the    attorDt'T- 
general  of  every  such  omission. 
L.    1003,    eh.   680. 

§  2<t(M>.  [Aiu*a,  1893,  1004.]    Palilic  adinlnlNtra.tor  of  KIni 
county. 

The  surrogate  of  the  county  of  Kings  and  the  county  jadj 

of  such   county  shall,   on   or  before  the  twenty-seventh   day 

April,   nineteen   hundred   and   four,   and   every   live   years   thoi 

after  —  except    as    hereinafter    provided  —  appoint    a    public  a< 

ministrator   of   said   county   to   hold   office   for   the  term   of  fii 

years  beginning  on  said  date,  unless  sooner  removed   for  caus 

In  case  of  a  vacancy  in  said  office  by  reason  of  death,  resii 

tion  or  otherwise  said  surrogate  and  county  judges  shall   fill 

same  by  appointing  a  public  administrator  for  the  full  term 

five  years  from  the  date  of  such  appoint;ment.     Before  enteri 

upon  the  performance  of  the  duties   of  his  office   the   i>erson 

oppouited   must   take   and   subscribe   before  the   county   clerk 

on£  of  the  county  judges  of  the  county,  or  a  justice  of  the 

preme  court,  the  constitutional  oath  of  office,  and  exeente  a  U< 

with  sureties  to  be  approved  by  a  justice  of  the  supreme 

or  such  county  judge,   to  the  county  of  Kings,  in  a    penal 

of  fifty  thousand   dollars,  conditioned  for  the  faithful   dischil 

of  all   the  duties  of  his  office,   and   that  he  will   fully   and 

rectly  account   for  and   pay  over  all   moneys  and   property  tl 

may  come  into  his  hands  as  such  public  administrator,  accoi 

to  law,   which  bond  must  be  filed  with  the  clerk  of  the  ct.»unt 

He  shall  be  entitled  to  retain  from  all  moneys  or  property  of 

intestate   that   come   into    hiiS   hands   after   deducting    all    acTi 

and    n(»cessary   expenses   the   same   commissions   as   are   now 

lowed  by  law  to  executors  or  administrators,  but  he  shall  recrit 

no   salary   for  his  services.     He  shall   have  the  prior  rijfht 

authority    to   collect,    take    charge   of    and    administer    np<>n 

goods,  chattels,  personal  property  and  debts  of  persons  dying 

testate,   and   for   that  purpose   to   maintain   suits   as   such   pal 

administrator,  as  any  executor  or  administrator  might  by  law 

the  following  cases: 

1.  Whenever  such  person  dies  leaving  any  assets  or  effects 
the  county  of  Kings,  and  there  is  no  widow,  husband  or  next 
kin  entitled   to  a   distributive  share  in   the  estate   of   such   iutt 
tate,  resilient  in  the  state,  entitled,  competent  or  willing  to  tdl 
oTit  letters  «»f  administration  on  such  estate. 

2.  Whenever  assets  or  effects  of  any  person  dying  iutt^stui 
after  his  denth.  come  into  the  county  of  Kings  and  there  i* 
such  i)<«rson  entitled,  competent  or  willing  to  take  ndministratit 
of  the  estate.  In  such  cases  intestacy  is  presumed  until  a  will 
proved  and  letters  testamentary  issued  therecm.  All  provisions 
law  conferring  juris«liction,  authority  or  power  on,  or  othej 
relating  to,  the  ofiice  of  public  administrator  of  the  city  of  N< 
Y»)rk  and  to  the  office  of  public  administrator  in  the  son 
counties  of  the  state,  so  far  as  applicable,  apply  to  and  art* 
ferred  on  the  office  hereby  created.  The  surrogate  of  the  count] 
of  Kings,  in  cases  where  now  authorized  by  law  to  issue  letten^ 
of  temiK»rary  administration,  may  in  his  discretion  issue  let1<T« 
of  temporary  administration  to  such  administrator  without  fur- 
ther security  than  re<iuired  by  this  section. 

L.   1893,  ch.  68«;  L.   1904,  ch.  357.     In  effect  April  26.   1904. 
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AMTIC'I.K  ( 


Tt.mtioriiry  lutmin'i 


■u[wi»<le>l  \.s  i  »ITO. 


!  -iWtO.     [Am-d,  1^03.  1 


"  ni-glfffB  m  a^pmlt, 


1.]   MiicD  «nii  ■< 


1.  \\1. 


■    ,  .11   „  ,  ,1.  ■  ,■.     I  .■ Ill'-  111  die  KTlinliilB 

tag  a  will. 
2.  Where  n  lierBOu,  at  whose  eslate  the  surroifntt-  would  u»vi^ 

}i)HH>]iclioii.  if  hp  wn»  Bhnwii  to  be  deuii.  iliKHppisnrs  or  is  iiiwsine. 
1  iliol.  nftiT  diligcnl  Bi^HTrh,  his  nbiide  .•min"t  be  nMciTtnlncd. 
nd  iindtT  rtirunwtnniwt  wWcfa  affiird  ivannosliU;  KiNJiiiid  lo  U- 
>Te  Pilhcr  tbnt  he  is  dead,  ur  that  !in  hnx  iKvuiiif  n  biiiulli.'.  av 
i>t  ht-  lij"  bt*n  secTBled.  cunfincd,  or  otheriviw  njiliufiilly  iiinile 
wnv  wilb;  and  the  apiwimmijnl  i>(  a  temporary  ndiniiiislrHior 
I  ui-i-i.-HBuiT  for  thp  pmlfctiori  of  hU  prtiiii'My.  niid  tin-  ri;;lii8  i.E 

Bi-litora  or  of  tlioso  wlio  «ill  U-  riitcrcsti^  in  tjii'  psiiili',  if  it 
fnunil  thai  li''  i«  ilf-1.l.  ■Si\  »\\\\n\Pi\mt^X  at  n  teilfll')riii'.v  nij'iiiii- 
blrntnr,  ill  b  i-nsc  Hp.'c'ilii'il  in  siilMlivimon  licst  toiwt  be  iiiinlv  by 
At  It'axt  ten  •Ijiy'  imtieii  ot  the  upplicnlioTi  for  sii.'h 
miict  lie  givi'n  i..  fin-li  imrly  lo  thi^  proci'i-diui;  "hn  h»f 
■ppi-iirnJ.  iiuli'sa  the  8urroj;:il.'  is  s.Kisli..,!  b.v  T>">of  ib.it  ib^.'  sflf.-ly 
"  lb.-  oBlatp  rpqiiirrs  thi'  imtioi-  lo  l.r-  sburi-iK-ii,  in  ivhii'h  cukp  be 
y  i.hortfii  iLc  time  of  BiTvi.f  lo  imi  I.., -is  iLiiii  l»o  .injs.     A|;- 

ion  HToml.  most  \k-  nunle  by  iwl'ilion.  in  lilii'  niiiiiitrr  "*  wlu-ri- 
_..  Diiplirnliun   In  insrie  fur  ndministration   iri   m-i-   ..f  inu-stiu-v; 

ud  thp  t-f'u'efidiiiKB  nre  thr  aanie  b«  |jre«i'rii>iil   iri   niiii  i.'  f 'ih 

(Ml!   titlo.   rplaling  to  aurh   ln»t   mentiooiil   ;i|i|ili.  niii'i.     Sub 
apiilirnlion  fur  the  nppninl  ment  of  fl  |i>iii|""(  .ii>   .■vlimiLi-.M-ihir 

1?  nl»o  he  made,  with  like  effect  and  in  liki>  nvn r,  n'^  .f  uv.nU 

n  eri^ilor,  by  the  county  trpBKiirer  of  the  rniinlj-  wb-ri'  the 
'III.  trhimn  estate  ia  In  qnexlion.  la^t  renidc-il;  or.  if  lie  wan  not 
■  *Jilent  of  Iho  Bliite.  of  Ihe  eoiiniy  wberf  any  of  his  rrnpiTty, 
"I  or  persoiinl,  ia  Hitiintid.  A  tt-mpornry  Mdniiuixlrnl.jp  niunt 
ilifjr,  ns  pfe»c«ihod  in  arliple  lliiirth  of  lhi=  tiH«,  with  rfBi»ee^ 
"11  admiDistialor  in  chief.  """ 

:-   itn,  eb.  8U;  I-  ISM.  eta.  SO.     In  •'troci  Si^pt.  t.  teOl. 
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i  2071.   [Apparently  superseded  by  section  2070.] 

I  2672.     [Am'dy  1881.]     General  powers,  etc.,  of  temporary 
admlnliitrator, 

A    temporary    administrator,    appointed    as    prescribed    in   thiji 
arricle,  has  authority  to  take  into  his  possession  personal  prop- 
erty; to  secure  and  preserve  it;  and  to  collect  choses   in  action; 
and   for  either  "of  those  purposes,   he  may  maintain  any   actioD 
or   special    proceeding.      An   action   may   be   maintained    against 
him,  by  leave  of  the  surrogate,  upon  a  debt  of  the  dectnient,  or 
of  the  absentee  whom  he  represents,  in  like   manner,   and  with 
like  effect,  as  if  he  was  an  administrator  in  chief.     The  surrogate 
may,  by  an  order,  made  upon  at  least  ten  days'  noti(  e  to  all  the 
parties  who  have  appeared  in   the  special   proceeding,   auth«>riM 
the   temporary   administrator   to   sell,    after  appraisal,    such  per- 
sonal property,  specifying  it,  of  the  decedent,  or  of  the  absentee 
whom  he  represents,  as  it  appears  to  be  necessary  to  sell,  for  the 
benefit   of  the   estate;   or,   if  it  appears  that  the   safety   of  the 
estate   requires   the   notice  to  be   shortened,   the   surrogate   may 
shorten   the    notice  to  not  less   than   two   days.     The    surrogate 
may,  also,  by  order,  authorize  him  to  pay  funeral  expenses,  or 
any  expense  of  the  administration  of  his  trust,  or  stenographer's 
or  referee's  fees  on  contest  of  a  \\ill  or  administration:  and  hei 
may    also   direct   the   payment   of   a    legacy   or   other    pecuniary' 
provision  under  a  will  or  a  distributive  share  or  just  proportion- 
ate part  thereof,  according  to  section  two  thousand  seven  hun-; 
dred  and  nineteen  of  this  act  as  though  he  were  an  ext*cutor  or; 
administrator. 

L.  1837,  ch.  460,  S  24  (4  Edm.  491),  am'd;  L.  1804,  ch.  71.  I  9  (fl  Edm.  234 

§  24173.    Id.  I  as  to  requirlna:  creditors  to  prenent  olaims. 

After  six  months  have  elapsed,  since  letters  were  issued  to 
a  temporary  administrator,  appointed  upon  the  estate,  of  either 
a  decedent  or  an  absentee,  he  has  the  same  power,  as  an  adinin- 
Jstrator  in  chief,  to  publish  a  notice  requiring  creditors  of  the 
dece<lont  or  absentee,  to  exhibit  their  demands  to  him.  Tht* 
publication  thereof  has  the  same  effect,  with  respt^ct  to  the  t«^'ii-- 
porary  admin ij»trator,  nnd  also  an  executor  or  administrator.  s«l>- 
seqiiently  appointed  upon  the  same  estate,  as  if  the  temporarr; 
adniinistrntor  was  the  exeeutor  or  an  administrator  in  chief.; 
and  the  person  to  whom  the  subsequent  letters  are  issued  was 
his  successor. 
L.   1870,  ch.   359,   $  10. 


§  24174.    Id.  I  as  to  paylnfr  debt*. 

After  a  year  h.TS  elapsed,  since  letter.*?  were  issued  to  a  tem- 
porary administrator.  apiK»inted  under  the  estate,  of  either  a 
decedent  or  an  abscMitee,  the  surrogate  m-ay,  upon  the  applic-ari«m 
of  the  temporary  administrator,  and  Upon  proof,  to  his  satisfa*^ 
tion,  th:it  the  assets  ex<e(»d  the  debts,  make  an  order,  permrttine 
the  applicant  to  pay  the  whole  or  any  part  of  a  debt,  due  to  a 
creditor  of  the  der<Mloiit  or  absentee;  or.  upon  the  i>etition  of 
surh  a  enMlitor.  he  mny  issue  a  citation  to  the  temporary  admin- 
istrntor,  refniiring  him  to  show  cause  why  he  should  not  pay  the 
petitif»ner*s  debt.  "When  snrh  a  petition  is  presented,  the  pro- 
ceedings are,  in  all  respects,  the  same  as  where  a  creditor  pre- 
sents a  petition,   praying   for  a  decree  directing  an  executor  or 
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direction  of  any  court  of  competent  jurisdiction.  Where  the 
temporary  administrator  was  appointed  by  tlie  surrogate  of  tlie 
county  of  New-Yorlt,  the  money  must  be  deposited  in  a  domestic 
incorporated  trust  company,  having  its  principal  ortice  or  place 
of  business  in  the  city  of  New- York,  and  either  bpecially  approTed 
by  the  surrogate,  or  designated,  in  the  general  rules  of  practice; 
as  a  depositary  of  funds  paid  into  court. 
L.  1864,  ch.  71,  H  1.  2  (6  Edm.  232);  L.  1883,  cb.  399. 

I  2070.  ProceedliftflTM  mrbere  be  negrleotM  to   deposit. 

If  a  temporary  administrator  neglects  to  make  a  deposit^  aa 
prescribed  in  the  last  section,  within  the  time  therein  limited, 
the  surrogate  must,  upon  the  application  of  a  creditor  or  person 
interested  in  the  estate,  accompanied  with  satisfactory  proof  of 
the  neglect,  make  an  order,  directing  him  to  do  so  forthwith,  or 
to  show  cause  why  a  warrant  of  attachment  should  not  issue 
against  him.     In  the  county  of  New-York,  the  order   must  he 
made   returnable  three  days   after   issuing  it;   and    it    must  be 
served  upon  the  temporary  administrator,  at  leMt  two  days  befoi 
the  return  day  thereof,  either  personally  or  by  leaving  a  copy 
thereof  within  the  State  at  his  dwelling  place,  or  his  office  foi 
the  regular  transaction  of  business  in  person;  or,  if  it  cannot 
served  in  either  of  those  methods,  by  serving  it  in  such  otb 
manner,  as  the  surrogate  directs.     In  any  other  county,  it  m 
be   made   returnable   within   a   reasonable   time,    not    exceed 
fifteen  days  after   issuing  it;   and   it  must  be   served,    in   liki 
manner,  at  least  ten  days  before  the  return  day  thereof. 

Id..    8   3    (6   Edm.   232). 

I  2680.  Money  deposited  |  liovr  wttbdra^ii. 

Money  deposited  by  a  temporary  administrator,  as  prescril 
in  this  article,  cannot  be  withdrawn,  except  upon  the  order 
the  surrogate,  a  certified  copy  of  which  must  be  presented  to  tl 
depositary.     Such  an  order  may  be  made  upon  two  days'  node 
of  the  application  therefor,  given  to  all  the  parties  to  the  specij 
proceeding,  in  which  the  temporary  administrator  was  appoint* 
who  appeared  therein;  but  not  otherwise. 
Id.,  8  0. 

9  20S1.  Notices  required  by  tbis  article;  bo-vr  Ki^en. 

A  notice  required  to  be  given,  as  proscribed  in  this  articlej 
to  a  party  other  than  the  temporary  administrator,  must 
served  upon  the  attorney  of  the  party  to  whom  notice  let  to 
given:  or,  if  he  has  not  appeared  by  an  attorney,  upon  the  partyij 
in  like  manner  as  a  notice  may  be  served  upon  an  attorney  ii 
a  civil  action,  brought  in  the  supreme  court.  But  where*  th< 
attorney  or  party  to  be  served  does  not  reside  In  the  surrofrate'i 
county;  or  where  the  attorney  for  a  party  has  died,  and 
other  appearance  for  that  party  has  been  filed  in  the  surrogate*! 
office;  the  snrroprate  may,  by  order,  dispense  with  notice  to  that 
party:  or  may  require  notice  to  be  given  to  him,  in  any  manacr 
which   lie  thinks  proper. 

1 

K  2082.  i;%'hen  time  to  run  for  or  aflrainst  tbe  estate. 

Soction   250.'^   of   this   act  does   not  aflfect  any   proceedinpr  ia  \ 
favor  of  or  against  an  executor,  or  an  administrator  in  chiet 
where  a  temporary  administrator  of  the  same  estate  has 

T69 
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appointed,  except  as  otherwise  prescribed  in  section  2673  and 
ection  2674  of  this  act. 

I    2683.  Application    of   this    chapter    to   collectors,    etc.| 
^retofore  appointed. 

Bach  proTisiou  of  this  chapter,  imposing  a  duty  or  liability 
upon  a  temporary  administrator,  appointed  upon  the  estate  of 
I  decedent,  or  his  sureties;  or  conferring  upon  the  surrogate 
wer  or  authority  with  respect  to  such  a  temporary  ad  minis- 
tor,  or  his  sureties;  applies  to  a  collector  or  special  admin- 
ator,  appointed  before  this  chapter  takes  effect,  and  his 
eties;  except  so  far  as  it  is  repugnant  to  the  provisions  of  law 
force,  when  the  collector  or  special  administrator  was  ap- 
ted,  or  to  the  letters  issued  to  him, 

7ft3 
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ARTICLES  SIXTH. 

Bevoeation  of  letters  testamentary  and  letters  of  administraU 

BeTocatlon  of  letters,  upon  proof  of  will,  or  lerocation  of 

etc. 
Bevoeation  of  letters  for  dlBqaallflcation,  mlscondact,  etc 
Petition;    citation   thereupon. 
Hearing;  decree. 

Decree  not  to  affect  testamentary  trusts. 
Application  by  executor,  etc.,   for  rerocatlon  of  letters. 
Proceedini^  thereupon. 

In  wtuit  cases  letters  may  be  revoked  without  a  citation. 
Remaining  executors  may  act,  where  letters  of  one  rcToked. 
In  other  cases,  successor  to  be  appointed. 

1  2684.  RevocaUon  of  letter u,  upon  proof  of  -srill  or 
▼ociitioB  of  probate^  ete. 

Where,  after  letters  of  administration,  on  the  ground  of  int 
tacy,   have  been  granted,   a  will  is  admitted  to  probate, 
letters  are  issued  thereupon;  or  where,  after  letters  have 
issued  upon  a  will,  the  probate  thereof  is  revoked,  or  a  snl 
quent  will  is  admitted  to  probate,  and  letters  are  issued  the 
upon;  the  decree,  granting  or  revoking  probate,  must  revoke 
former  letters. 

2  B.  S.  78,  8  46  (2  Edm.  80).      See  9  2603,  ante. 


; 

Sec.  2684. 

.* 

_ 

2686. 

I 

2686. 

2687. 

li 

2688. 

r 

268U. 

'- 

2690. 

f. 

2691. 

i 

2692. 

2693. 

§  2086.  Revocation   of    letters   for   dlsaiaallllc«.tlon« 
oondacty  etc. 

In  either  of  the  following  cases,  a  creditor,  or  person  inl 
ested  in  the  estate  of  a  decedent,  may  present,  to  the  surrogal 
court,  from  which  letters  were  issued  to  an  executor  or  a< 
istrator,  a  written  petition,  duly  verified,  praying  for  a  d< 
revoking  those  letters;  and  that  the  executor  or  administn 
may  be  cited  to  show  cause,  why  a  decree  should  not  be  ml 
accordingly: 

1.  Where   the   executor   or   administrator   was,    when    let 
were  issnod  to  him,  or  has  since  become,  incompetent,   or 
qualified  by  law  to  act  as  such;  and  the  grounds  of  the  obj< 
did  not  exist,  or  the  objection  was  not  taken  by  the  petiti< 
or  a  person  whom  he  represents,  upon  the  hearing  of  the  a] 
cation  for  letters. 

2.  Whore,  by  reason  of  his  having  wasted  or  improperiy  appi 
the  money  or  other  assets  in  his  hands,  or  lnv€»sted    nicMi?7 
secnritios  unauthorized  by  law,  or  otherwise  improvidently 
apod  or  injured   the  property   committed   to   his  charge;   or 
roason    of   other   misconnuct   in   the  execution   of   his   office, 
diwhonosty,  drunkenness,  improvidence,  or  want  of  understanc 
ho  is  unfit  for  the  due  execution  of  his  oflBce. 

3.  Where    he    has    wilfully   refused,    or,    without    good    cii 
noploctod,   to  obey   any   lawful  direction   of  the  surrogate. 
fa i nod  in  a  dooroo  or  order;  or  any  provision  of  law,  relating 
the  discharpo  of  his  duty. 

4.  Whore  the  grant  of  his  letters  was  obtained  by  a  fatal 
suprpoRtion  of  a  matorial  fact.  J 

5.  In  the  case  of  an  executor,  where  his  circumstances  aq 
such,  that  thoy  do  not  afford  adequate  security  to  the  creditoil 
or  persons  intorostod.   for  the  due  administration  of  the  estate 

f?.  In  the  cane  of  an  executor,  where  he  has  remoTed  or  I 
about  to  remove  from  the  State,  and  the  case  is  not  one» 
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non-resident   executor   would   be   entitled   to   letters    witbouT 
|Ting  a  bund. 

T.  in  the  case  of  an  executor,  where,  by  the  terms  of  the 
(iJ«  his  office  waa  to  cease  upon  a  cuniiugeucy,  whica  has 
ippened. 

In  the  case  of  a  temporary  administrator,  appointed  upon 
estate  of  an  absentee,  >\here  it  is  shown  that  the  absentee 
\a  returned;  or  that  he  is  liviug,  and  capable  of  returning  and 
mming  the  management  of  his  affairs;  or  that  an  executor,  or 

administrator  in  chief  has  been  appointed  upon  his  estate;  or 

it  a  committee  of  his  property  has  been  appointed  by  a  com- 

>nt  coort  of  the  State. 

&.   S.   72  (2  Kdm.  78);  L.   1837,  cb.  400,  i  34   (4  Edm.  493). 


2680.  Petition  I  citation    thereupon. 

petition,  presented  as  prescribed  in  the  last  section,  must 

forth   the  facts  and  circumstances,   showing  that  the  cas^ 

le  of  those  therein  specified.      Upon  proof,  by  affidavit  or  oral 

timouy,    satisfactory    to   the   surrogate,   of   the   truth   of   the 

j'ationa  contained  in  the  petition,  a  citation  must  be  issued 

»rdinfir  to  the  prayer  thereof;  except  that,  where  the  case  is 

tin   subdivision   fifth  of   the  last  section,   and    the   executor 

given  a  bond,  as  prescribed  in  article  first  of  this  title,  the 

rate  may,  in  his  discretion,  entertain  or  decline  to  entertain 

application. 

rlnsri  deeree. 

Jpon  the  return  of  a  citation,  issued  as  prescribed  in  the  last 

tion,    if  the  objections,   or  any   of  them,   are  established   to 

surrogate's  satisfaction,   he  must  make   a   decree,   revoking 

letters  issued  to  the  person  complained  of.    But  the  surrogate 

r,  in  his  discretion,  dismiss  the  proceedings,  upon  such  terms, 

I  to  costs,   as  justice   requires,   and   may  allow   the  letters  to 

lain  unrevoked,  in  either  of  the  following  cases: 
Where  the  case  is  within  subdivision  third  of  the  last  see- 
but  one,  If  the  direction  of  the  surrogate  or  the  provision 

|law    is   obeyed,   and   suitable   amends   made   to   each    person 

ired  by  the  neglect  or  refusal  to  obey  it. 
Where  the  case  is  within  subdivision  fourth  of  that  section, 

the  person   cited   is   entitled   to   letters,    notwithstanding   the 

|ie  suggestion. 
Where  the  case  is  within  subdivision  fifth  of  that  section, 

^he  executor  gives,  within  a  reasonable  time,   not  exceeding 
days,  a  bond,  as  prescribed  in  article  first  of  this  title. 

|R.  8.  72.  9t  20  and  21   (2  Edm.  IC 

Decree  not  to  affect  testamentary  trnsta. 

'here  an  executor  or  an  administrator  is  also  a  testamentary 
»,  a  decree  revoking  his  letters  does  not  affect  his  power 
lanthority  as  testamentary  trustee,  except  in  the  case  spe- 
ily  prescribed  for  that  purpose,  in  title  sixth  of  this  chapter. 

>.  Application  by  executor,  etc.,  for  relocation  of 

An  executor  or  administrator  may.   at  any  time,   present,  to 
le  surrogate's   court  a  written  petition,  duly   verified,   praying 
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that  bib  aecuuut  muy  be  judicially  settled;  that  a  decree  may 
tbereupoD  be  made,  revoking  iii8  letters,  aud  dischargiog  him 
accordingly;  and  that  the  same  persons  may  bo  cited  to  sho« 
cause,  why  such  a  decree  should  not  be  made,  who  must  be 
cited  upon  a  petition  for  a  judicial  settlc^ment  of  his  aecouDL  at 
prescribed  in  article  second  of  title  fourth  of  this  chapter.  The 
petition  must  set  forth  the  facts  upon  which  the  application  iB] 
founded;  and  it  must,  in  all  other  respects,  conform  to  a  petitioag 
praying  for  a  judicial  settlement  of  the  account  of  an  execut 
or  administrator.  The  surrogate  may,  in  his  discretion,  entei 
or  decline  to  entertain  the  application. 
L.    1870,   cb.   369.    i  3. 


S   2690.   Proceedinam    thereupon. 

If  the  surrogate  entertains  an  application,  made  as  prescribed 
the  last  section,  the  proceedings  thereupon  must  bne,  in  all 
spects,  the  same,  as  upon  a  petition  for  a  judicial  settlement 
the  petitioner's  account;  except  that,  upon  the  hearing,  the  su"- 
gate  must  first  determine,  whether  sufficient  reasons  exist 
granting  the  prayer  of  the  petition.  If  he  determines  that  the 
exist,  he  must  make  an  order  accordingly,  and  allow^ing  the 
tioner  to  account,  for  the  purpose  of  being  discharged.  1 
his  fully  accounting,  and  paying  over  all  money  which  is  loi 
to  be  due  from  him  to  the  estate,  aud  delivering  over  all  hoc 
papers,  and  other  property  of  the  estate  in  his  hands,  either  ii 
the  surrogate's  court,  or  in  such  a  manner  as  the  surrogate  direc 
a  decree  may  be  made,  revoking  the  petitioner's  letters,  and 
charging  him  accordingly. 

Id.,  part  of  9  3. 


S  2691.  In  vrhat  eaneu  letters  may  be  revoked  'witboii 
»  citation.  J 

In  either  of  the  following  cases,  the  surrogate  must  make  i 
decree,  revoking  letters  testamentary  or  letters  of  admin  is  tratioa 
issued  from  his  court,  without  a  petition  or  the  issuing  of  f 
citation : 

1.  W'liore  the  person,  to  whom  the  letters  were  issued,  is 
a  resident  of  the  State,  or  is  absent  therefrom;  and,  upon  bei 
d\ily  cited  to  account,  neglects  to  appear  upon  the  return  of  tl 
citation,    without   showing   a   satisfactory    excuse   therefor; 
the  surrogate  has  not  sutficient  reason  to  believe  that   such 
excuse  can   be  made. 

2.  Whore  a   citntion,   issued   to  such  a  person,  in  a  case 
scribed  by  law,  cannot  be  personally  servea  upon  him,  by  rei 
of  his  having  absconded  or  concealed  himself. 

3.  Where,  by  reason  of  his  default  in  returning  an  inventory, 
such  a  person  has  renin inod,  for  thirty  days,  committed  to  ja3| 
under  the  surrogate's  order,  granted  in  proceedings  taken  ai 
prescribed  in  section  2715  of  this  act. 

4.  In  the  case  of  a  temporary  administrator,  where  an  ordel 
has  been  made  and  served,  as  prescribed  In  section  26T9  of  thii 
act,  directing  him  to  deposit  money,  or  show  cause  why  a  war- 
rant of  attachment  shonld  not  issue  against  him;  and  a  wurranl 
of  attachment,  issued  thereupon,  has  been  returned  not  served 
upon  him. 

L.  1846.  ch.  288.  pnrt  of  |  1   (4  Edm.  603);  2  R.  S.  8B.  |  19  <2  Edm.  8T). 
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I  2682.  Remaining  execntor*  may  act,  where  letters  of 
•Be  reToked. 

Where  one  of  two  or  more  executors  or  administrators  dies,  or 
becomes  a  lunatic,  or  is  convicted  of  an  infamous  offence,  or 
becomes  otherwise  incapable  of  discharging  the  trust  reposed  in 
liim;  or  where  letters  are  revoked  witii  respect  to  one  of  them, 
I  successor  to  the  person,  whose  letters  are  revoked,  shall  not 
\ie  appointed,  except  where  such  an  appointment  is  necessary, 
Id  order  to  comply  with  the  express  terms  of  a  will;  but  the 
Khers  may  proceed  and  complete  the  administration  of  the  estate, 
^rsuant  to  the  letters,  and  may  continue  any  action  or  special 
proceeding,  brought  by  or  against  all. 

2  B.  S.  78,  9  44  (2  Bdm.  79);  L.  1837,  ch.  460,  S  33  (4  Edm.  498). 

f  2003.  In  other  ca«e«,  mueeenuor  to  be  appointed. 

fWhen  all  the  executors  or  all  the  administrators,  to  whom 
Irtters  have  been  issued,  die,  or  become  incapable,  as  prescribed 
b  the  last  section,  or  the  letters  are  revoked  as  to  all  of  them; 
be  surrogate  must  grant  letters  of  administration  to  one  or  more 
lersons  as  their  successors,  in  like  manner  as  if  the  former 
ters  had  not  been  issued:  and  the  proceedings  to  procure  the 
nt  of  such  letters,  are  the  same,  and  the  same  security  shall 
reouiied,  as  in  a  case  of  intestacy,  except  that  the  surrogate 
ly.  in  his  discretion,  in  case  where  the  estate  has  been  par- 
lly  administered  upon  by  the  former  representative  or  repre- 
^tives,  fix  as  the  penalty  of  the  bond  to  be  given  by  such 
essor  or  successors,  a  sum  not  loss  than  twice  the  value  of 
assets  of  the  estate  remaining  unadministered. 

Id.,  i  45.     See  «  2605. 
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vaa.  Aiioiriiiry    Itf [en.  upon   foreign   [inibale. 
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1  S4H>4.  TcHtBomMrr   dlB»ai<lU«ai 

The  vnlidity  and  effuct  at  a  *»« 
propertr.   silualed    wUtuii    Ihe  fetalc,   or  ot  aa 

Eroperty  bo  silnnlcil,  wJiicli  would  iloefetiil  K 
itoatnic,  nud  Itw  mniiner  lu  whitli  nuih  prowri 
iuttrVBt  descends,  wbci*  it  is  not  disn^Bwl  of  by  ' 
lated  by  Oie  Inws  of  Ihu  Bute,  witlioul  repard  to 
»f  the  dew^Piil.  Eicept  wbi-re  Hpitial  iirovlMon 
m&de  by  law,  ihe  vnlidiiy  and  eawl  of  a  tenuma 
tioa  ot  Buy  oilier  prnyerly  itiHialeil  within  the  _ 
ownerBhiw  aiid  di«poBiUoii  of  auehproi-ortj-.  where 
nciB«d  ot  by  will,  are  roKiilateil  by  tho  Inwa  of  ISe  »ti 
of  whicb  the  decedent  wss  n  rwideut.  at  the  time 
ft^r  I  sen. 

I  SODS.  [Am'd,  1HHS.1    Aiipllli«rrI'*««-''»"«"»»"o" 

Wbrri-  n    will  -.f  i.<ts,.i.M  rn.|';Tty,   nindc  l.y  R  L 

at  Ihr   lii I  !         .'.     •'      I    .      '  ■  ■■!■    ■,-ii-iri..d   lo  p 

thp   f-l■.■l^■:l    ■■■  ■  .      -■    I       ..r   (Jip  tc. 

TJiiilfl    ^i-''i-  ■'                ....■■  ■!      .:v    where 

rrsidMi    iH    tl,..  -..-..■    Ml-    I  ,-    .1, ,    Mirri.Kftte'« 

jnrisriicTloii  or  rh.'  rBinir,  i.,„-i,  .ii'v;  >'"  "ly''^ 
preiKTilwd  iu  Hub  urUirlo,  jti-i'.imiiuJiK'd  bi  a  c«>y  W 
of  Ihe  foreiBU  leltera,  if  any  haw  bwn  i««lM,  an 
prOBCrilied  in  UiU  ardde.  n-rord  the  will  Piid  forell 
Isanp  Ibcrciipon  ancillnry  letter*  Ipetanieiitarr.  W  « 
of  ndiiiiiiiBlration  with  llie  will  nnnexetl.  as  the  a 

2  n    S    OT    t  'IKi  (2  f^Jm.  r»]:  h.  1MU,  eli.  SM,  I  E  (1  Bd 
Ph.  -tBB.  ' 

I  aeOA.  [Am'd.  laSSO  Id.i  upon  foreign  «»»"1 
trnllon. 
llnon  apiilicalion  by  tiip  pnrty  entitled.  dB  hewmi 
by  his  duly  anthorUed  attorney  in  fnct,  niiul^  n 
n  nrtide.  to  a  aiirroEnte'R  murt  baying  juriBdiW 
,d  upon  thr-  pr.     ' .— — d" 


thifl 

BPribed  -- 
of  a  dpcPdi'iit  « 
BlalP,  bill  wiitii 
territory  wbi't-r 

StalM,  npon  tin 
fact  or  J*  proof  tb 


itlon  of  n  rnpy,  niitll»n( 
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ich  attorney  in  fact,  is  entitled  to  the  possession  in  the  foreign 
^ontry  of  the  personal  estate  of  such  decedent,  the  surrogate's 
»urt  to  which  such  a  copy  of  such  foreign  letters  so  autnenti- 
ited,  or  such  proof  is  so  presented,  must  issue  ancillary  letters  of 
Iministratlon,  in  accordance  therewith;  except  in  the  following 


L  Where  ancillary  letters  have  been  preyiously  issued,  as  pre- 
tibed  In  the  last  section. 

2.  Where  an  application,  for  letters  of  administration  upon 
t  estate,  has  been  made  by  a  relative  of  the  decedent,  who 
legally  competent  to  act,  to  a  surrogate's  court  of  the  State, 
~^ng  jurisdiction  to  grant  the  same;  and  letters  have  been 
ted  accordingly  or  the  application  has  not  been  finally  dis- 


knn 

b 


of. 


^B.  8.  75,  i  31  <2  Edm.  77);  L.  1888.  ch.  406. 


12897.  [Am'd,  1881.]  To  wliom  aaolllary  letters  granted. 

where  the  will  specially  appoints  one  or  more  persons  as  the  ex- 
itors  thereof,  with  respect  to  personal  property  situated  within 
^  State,  the  ancillary  letters  testamentary  must  be  directed  to 
persons  so  appointed,  or  to  those  who  are  competent  to  act 
qualify.  If  all  are  incompetent,  or  fail  to  qualify,  or  in  a 
where  such  an  appointment  is  not  made,  ancillary  letters 
entary,  or  ancillary  letters  of  administration,  issued  as  pre- 
in  this  article,  must  be  directed  to  the  person  named  in 
foreign  letters,  or  to  the  person  otherwise  entitled  to  the  pos- 
ion  of  the  personal  property  of  the  decedent,  unless  another 
n  applies  therefor,  and  files  with  his  petition,  an  instrument, 
ted  by  the  foreign  executor  or  administrator,  or  person  oth- 
entitled  as  aforesaid;  or  if  there  are  two  or  more,  by  all 
have  qualified  and  are  acting;  and  also  acknowledged  or 
ed,  and  certified,  in  like  manner  as  a  deed  to  be  recorded  in 
!  county,  authorizing  the  petitioner  to  receive  such  ancillary 
rs;  in  which  case,  Uie  surrogate  must,  if  the  petitioner  is  a  fit 
competent  person,  issue  such  letters  directed  to  him.  Where 
or  more  persons  are  named  in  the  foreign  letters,  or  in  an  in- 
ent  executed  as  prescribed  in  this  section,  the  ancillary  let- 
may  be  directed  to  either  or  any  of  them,  without  naming  the 
if  the  others  fail  to  qualify,  or  if,  for  good  cause  shown,  to 
surrogate's  satisfaction,  the  decree  so  directs. 
ch.408,il(6Edm.  U4). 

rS688.     [Am'd,  1889.]    PetlUon;  citation. 

application  for  ancillary  letters,  testamentary,  or  ancillary 
of  administration,  as  prescribed  in  this  article,  must  be 
le  by  petition.  Upon  the  presentation  thereof,  the  surrogate 
ascertain,  to  his  satisfaction,  whether  any  creditors,  or  per- 
daiming  to  be  creditors  of  the  decedent  reside  within  the 
ite;  and  if  so,  the  name  and  residence  of  each  creditor,  or  per- 
claiming  to  be  a  creditor,  so  far  as  the  same  may  be  ascer- 
led.  Unless  such  creditors  shall  file  duly  acknowledged 
irers  of  the^  issuance  and  service  of  citation,  he  must  there- 
issue  a  citation,  directed  to  each  person  whose  name  and 
lence  have  been  so  ascertained,  and  also  directed  generally  to 
creditors,  or  persons  claiming  to  be  creditors,  of  the  decedent, 
such  person,  although  not  cited  by  his  name,  may  appear, 
contest  the  application,  and  thus  make  himself  a  par^  to 
special  proceeding.  (See  Tax  L.,  f  229.) 
>«lMidS«Bdm.l44);L.1Mt,eh.  717.   In afleoi  Bept  1. 18». 


S 


a   to.   p 


m  Ac  Ant    g  th    « 


I  X701.  td.i  when  t 


r  be  dirratcd  to  v*l 

The  surroEUtp'M  court,  or  nnj-  enurl  of  the  S(*| 
jurisdietion  of  nn  aotioli  to  iirwMire  oti  OTuurillne.  < 
CTjnstnifne  the  wtll,  inuy,  In  n  prnprr  •—^i-  h-:-  it'j 
deiTpp.  direct  b  person,  to  whom  nii.r"iii  i  r,,.,-, 
preHrribi'il  hi  this  artide.  to  pay.  ini 
of  th-?  pnipiTt.v,  tercived  bj  liini  iii-i  .  . 
Tfith  n-iiirii   hi'  is  chnrttpnTili-  i1]i'.n   i 

the  Ap'vileat,  dne  to  cri-ili'"-'   r ! 

Ilii'   fliuoimt    of   uU   the    .1.....I  ■ 
cxrerds  tiie  amount  of  :<: 
plicablp   thereto,   to  imy    - 
within  tile  SinCe.  at.  piiiuu-      !,.:■    ■ 

trihiitalile  SKseta.  or  to  dJMN;,ii;i  iJ„.  „ ,  „ ..^  „ 

of  kin,  or  oiiierwixc  dispone  ••I  lh«  ?iime,  as  jusUc^ 
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)(  this  cliniiter,  wldtiiig  (■>  the  rights,  pnwefB, 
i'-s  ot  lU  fxii.'aliir  ur  udmiitlatrDtur,  Hupl]-  lu 
;iiniTllary  iMler*  lire  grauti^l,  as  prescritwil  in 
ilio»e  contaimHl  iu  lill*  fifth  tberair:  or  where 
-  i.therwise  uiBde  iii  this  uriiele;  or  wlien-  n 
..'ipresaeil  iu,  or  pkiuly  to  be  inferreU  truux. 


■!.   iAm'd.  ieS8>  JS»T.  1»»0.]      Recorflm*  will  proved 

ml  pTOpertj  Bitnatetl  widiia  Uiia  SluU-,  or  nii  iuterect 
r-  [li'vixi-il  ur  niaile  Bubject  to  n  iiower  of  (iisiHWilioa  by 
I  ily  executed  in  contonuity  with  the  Inws  o/  Ibis  Slate, 
■  ..i[  who  was  nt  the  time  of  hia,  or  her  death,  a  rpHWeut 
.  witliia  the  United  Stntea.  or  in  n  foreigu  i-onntry,  and 
■■  IiftB  been  ddniittcd  to  probate  within  Ihe  State  or  t^rrl- 
lureisn  poniitry,  where  th«  decedent  bo  reBldcd,  nnfl  f 
v^irdisj  in  the  proper  office  ae  prescribed  by  the  l*w« 
^tste  ot  territory  or  toreieo  country  a  eopy  o(  tm-'n 
■i  the  record  ther«»if  ond  o(  the  proors  or  o(  the  record* 
..p  if  Ihe  proofs  are  not  on  file  or  reoordi^d  in  Bucb  office, 
-miemetit.  on  fiie  or  recorded  in  sueli  office.  "J  theBvib- 
r  Ihe  proofs,  aulhciiticiited_as  preac^hed^^in  this  article, 


"i.RWfa  niid  no  Btatement  of  the  Bubstance  o(  the  tw-ooTi 
ilc-   or   rworded   in   sneh   office,   a   eopy   of   sucli   will   — 

.■cord  thereof,  authenticated  as  prescribed 
wpmiied  liy  a  oertifimtc  that  no  prooff  ' 

"       ?  Of  p"Of  ot  snfh  will.  -—  "-  '■■  ' 


.  .n  this  article, 

r  statement  of  the 

■Hiun-L'  ui    i—">  ">  ■■—■ —   —   '''^  "^  recorded  in 

I  office    made   and  likewise   authenti catted   as   prescribed   in 

icle.  muj-  I'e  recordi'd  in  the  office  of  the  snrroBate  of  any 

iu  thU  Rl'ile  where  such  real  property  is  sitnaM-d;  ami 

-  ,^rord  iu  the  f  fflce  o(  Biich  mirrosHte  oi-  nn  eiewpiified  copy 

fst  shnll   be   presumptive  eYidenw  of  such  will  and  of  the 

ion  thereof,  in  any  action  or  special  proceeding  relating  to 

'cai  praperty. 

t«!Uia»;,(!li.6MiL.l6c0.cli.l^   JnoirMjiBeptl.lMO. 

■*.   lA^M.  ISBH.  IN»T,  liwa,  IttOS.]    Paper*  recorded,  e* 
I  luto  ■ultaentlCHictl. 

Huiitit-  11  cojiy  of  iL  Bill  Hdmitted  tu  probnte  or  letters  teitlu- 
uf  if  Iters  of  ndaiiuistruUiui,  Bruuled  Ln  any  other  sUte 
trriii.ry  of  the  United  Slates,  and  of  the  proofs  or  of 
ijit  .■(  Ihe  substance  of  the  proofs  of  uuy  such  will,  or 
cil  f.r  any  HUch  will,  letters,  proofs  or  stntemeiit.  t<i  he 
•  nsctl  lu  Ibis  stale  as  provided  in  thin  article,  auch 
anlhentJc4tnl  by  tbf  Be;U  of  the  '      "     ■■-—     - 


r  whoii 


K-h  will  « 


iL'd  I"  [.robati- 


♦  grnnled,  ur  hsTiuB  the  custody  ol  the  n 
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thereof,  and  the  signature  of  a  judge  of  siu-h  court  or  the  si 
ture  of  such  officer  and  of  the  clerk  of  such  court  or  officer 
any;  and  must  be  further  authenticated  by  a  certificate  under 
groat  or  principal  seal  of  such  state  or  territory,  and  the  ? 
ture  of  the  officer  who  has  the  custody  of  such  seal,  to  the  off 
that  the  court  or  officer  by  which  or  whom  such  will  was  admit 
to  probate  or  such  letters  were  granted,  was  duly  authorized 
the  laws  of  such  state  or  territory  to  admit  wills  to  probate  or 
grant  letters  testamentary  or  of  administration  and  to  keep 
same  and  records  thereof;  that  the  seal  of  such  court  or  offi 
affixed  to  such  copy  is  genuine,  and  that  the  officer  making  s 
certificate  under  such  seal  of  such  state  or  territory  verily  belif 
that  each  of  the  signatures  attesting  such  copy  is  genuine; 
to  entitle  any  certificate  concerning  proofs  accompanying  the 
of  the  will  or  of  the  record  so  authenticated,  to  be  recorded 
used  in  this  state,  as  provided  in  this  article,  such  certificate  m 
be  under  the  seal  of  the  court  or  officer  by  which  or  whom  s 
will  was  admitted  to  probate,  or  having  the  custody  of  such 
or  record,  and  the  signature  of  a  judge  or  the  clerk  of  such  (h> 
or   the   sijj:natur#  of  such   officer,    authenticated    by    a    certifi 
under  such  great  or  principal  seal  of  such  state  or  territory, 
the   signature  of   the   officer  having  the   custody    thereof,   to 
effect  thatibe  seal  of  the  court  or  ofllcor  affixed  to  such  certifi 
concerning  proofs  is  genuine,  and  that  such  officer  making  s 
certificate  under  such  seal  of  such  state  or  territory,  verily  belie 
that  the  signature  to  such  certificate  concerning  proofs  is  genui 
To  entitle  a  copy  of  a  will  admitted  to  probate  or  of  letters  te 
mentary  or  of  letters  of  administration  granted  in  a  foreign  co' 
try,  and  of  the  proofs  or  of  any  statement  of  the  substance  of 
proofs  of  any  such  will  or  of  the- record  of  any  such  will,  lett 
[ft'oofs  or  statement  to  be  recorded  or  used  in  this  state,  as 
vided  in  this  article,  such  copy  must  be  authenticated  by  the 
of  the  court  or  officor  by  whirh  or  by  whom  such  will  so  adnir 
to  probate  or  such  letters  were  granted  or  having  the  custody 
the  same  or  of  the  record  thereof  and  the  signature   of  a  ju 
of  su«li  court  or  the  signature  of  such  officer  and  of  the  clerk 
such  ("ourt  or  ofiicer.  if  any;  and  must  be  further  authenticated 
a  cei'tificate  of  a  judge  of  a  court  of  record  of  such  foreign  coua 
to  the  effect  that  tho  court  or  officer  by  which  or  by  whom  s 
will  was  admitted   to  pro}»nte  or  such  letters   were  f?rant(»d 
duly   autliorized   ]»y    the   laws   of   such   foreign    country    to   ad 
w*ills  to  probate  or  to  grant   letters,  testamentary  or   of  admi 
tratinn  and   to  kc«'p  the  same  and  records  thereof;   and   that 
judge   making  such   certificate   verily   believes   that   the   seal  a 
each   of   the  signatures,   attesting  such   copy   is   genuine,    and  ttt 
signature  and  ofiicial  charter  of  such  judge  of  a  court  of  rec^i^ 
shall  be  attested  by  a  United  States  consul  or  vice-consul-  and 
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title  stuy  certificate  concerning  proofs  accompanying  the  copy 
the  will,  or  of  the  record  so  authenticiTted,  to  be  recorded  or 
in  this  state,  as  provided  in  this  article,  snch  certificate  con- 
ling  proofs  must  be  similarly  authenticated  and  attested. 

lSb7,  ch.  GU8;  L.  1903,  ch.  472;  L.  1006,  ch.  347.     In  effect  A»rU  26,  1805. 

2705.  [Repealed  by  L.  1888,  ch.  495.] 

T<Mt 


TITLE  rv. 

Procee^aga  by  or  aeainst   an   Kt^a 

taadbuie  the  admiiu»tration  aad  k 


AKTICLE  FIRST. 

Aid,  mpervisioti,  and  control  of  an  executor  J 

Sec.  270B.  Unbtlli,  of  peraonj  a 


sTii! 


■oril,  ti 


flu.   AnpoJui 
2713.  BiPiuption  (or  widow   in 
ZTH.  Content!  of  In teoiotr. 
OTIB.  Return  or  iDteolory. 
a7io.  la.;  how  oompeued. 

"«:  ?;j1n?W-^'i'^'""™ 


2^:  k?^Z 


J,  UlDUlltiHI  HDil  dlTldfa 


I   8706.   [Am'd.    1BD3.]    Ll.blUtr   o(   pen. 
to  net  «■   eiec-ato,,   „,   •dmliil««f.tor«. 

L  "m  f       "'"^^•■"'"  ""y  ''el''  J"--'  to  hi^; 

court,  from  Trhich  lettere  were  is7u«l  to^    . 
dnly   verified    sMtiug   forth     ot,    kuowlX^r 
belief,  any  (acts  tending  to  show  that^rB^^■ 
I)ro|,*rfr  which  should  te  deli?^  w  thTwatl- 

ad  Srf  ""'"»- "fe'ii'- 
he  must  iBKiii.  n  MtniLw  f/,"Bnnnble  RramMb 

.bi.  Su,""!,"  „';",',■"  ?,S?S'Vf'':  f'^HK'^ 

may  b«  aervU  nf  bbVm^I  I  .   ""^  J""*^  Utbt 


■in  (h«  rounl;  of  tV 
mioii.   Bins    rt^nilry 

»  aiihiu  lite 


t 


iirroxntf,  the  dtntiun,  in  lie  surrogate's 
iDi  U<  uDi^Mtr  Dt  a  spedGtd  Lime  anii 
li^ri-  he  reeidea  or  is  ai'trcd  before  the 

e  of  that  muiiU'. 

eh.  BW;  1-  1D03,  (li.    CM.    lu  e(f«t  Sr^ii.  I,  tMO. 

.   {Av'il,  ISoa,  IHfiR.  lOOS.]      Ordrri  aervioe  ot  cltAtlon 

jif.-    !■    I  :'i-   .i.iin'x  to  or  euJorne  uiion  the  citotion  nu 
i  '         ■    !  '  itwj  to  ntti^uil  iXTsotinlly,  ut  tbe  liniC 

I  The  tilolion  wnd  order  niiist  lie  per- 
■  iliereof  la  iuetFectnnl,  iink'SK  it  ia  ae- 
ur  lendrr  nt  the  sum  ri'ciuired  by  hiw 
a  witDCsa  nba  is  subpoenaed  to  sttpiid 


e  juid  or  tendered  ■ 
nuifieiue 


cb.  BM;  L.  1IW3.  i:: 
"   1  iieraou  t 


:t  l!«st.  ] 


IWA. 


Lutl  Avert*. 

itntion  is  isaned, 
)«¥«(  r J  U'd  111  this  artidu.  he  uiay  submit  rti  nuawer  <ln1y  reri- 
■bowiii^  i-aiiBo  why  the  exniuiiiatioii  should  uot  prtioeed. 
Biirrosati.'  Xuay  then  dismiKS  the  proeeediug  or  direct  the 
liiintiiiu  to  prixreed.  In  the  latter  case  he  must  be  stcnm 
^nTpr  truly  all  guesliims  put  to  him,  touthiiig  the  intiurry 
vil  fnr  in  the  pelitJon:  and  tie  may  ^c  examined  fntly  and  nt 
B  resi>nrtin(f  properly  of  the  deeedent.  or  of  which  the  decc- 
*  'ari  imjisci'sion  nt  llie  time  t>t  or  -nithin  two  jenrw  before' 
ith,  A  reliisal  to  attend  or  he  sworn,  or  to  answer  a 
n  irhieh  the  siimiKatiideteioQiMs  to  be  proper,  is  Dnnish- 
I  ibn  "lime  ninnner  h«  n  like  refosal  by  a  witness  snb- 
1  III  tini'ud  a  heariug  hi-fote  the  furrotiate.  The  exteat 
piniiiinFUion  Hh«ll  be  in  the  dlwretinn  at  tlie  surrogate, 
wiiii-'s-:  is  examined  I'oneeminK  any  perMounl  communicu- 
irniisiirtion  hp1w«m  bimselT  nud  Ihe  deredenC.  all  objee- 
der  ae<'fioii  eicht  hnndred  and  twentv-nine  to  his  testimony 
he  jranie  in  futnre  litication  is  waived.  Either  party  may 
'  rurtber  eridence,  in  like  manner  and  with  like  elTect  us 


■■  7710-27 


«>oUilaled:  L.  1SH3,  ch.  eS3;  L.  1S03,  i 


ana  lAm'ii.  isna.  iimit.]    Spcuh 


he  fuets  admitted  l>y  the  witness  phow  thnf  lie  In  In  tlio 
pl  of  prtu'erty  to  whose  immediiite  pospi'KHion  the  petitioner 
itiiled,  the  siirro((nle  may  deeree  that  it  be  delivered  to  tbo 
JniiiT.  If  the  witness  fldmltw  hnviiiK  the  pontrnl  of  (he 
erly.  bnt  the  faets  as  to  tha  petttigner's  ri^jht  are  in  dispnte, 


in  2T1R-STH  fonw>lta>iU4):  L.  IBM,  eft.  SSBr  L.  JOW,  *ti.    t».    In 
AibM,  1898,  IIWI.]  Appal ntmvnt  oj  appralflFFa  ami 

■'"   'Msinloresteil  sppniiserB,  iia 

■  ■    I—   The  personal  profierty  of  ii 

■  :  il.'il   In  reeelTH  a,  ressooRbl* 

i:i'  (1  Unwed  by  the  ^irmicatn, 

■lif'-'  <■'■■■   ■  ■■  i:.  ■■'   '..\'-  d-oflnrs  for  eneh  day  aetu- 

•  rjierit,  in   nddition  to  ejtpenMs 

The  onmber  of  days*  services 
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rendered,  and   the  amount  of  such  expenses,   must    be   t< 
by  the  afBdavit  of  the  appraiser,  delivered  to  the  ezecator 
administrator,  and  adjusted  by  the  surrogate  before  payment 
the  fees.     The  executors  and  administrators,  within  a  reasons! 
time  after  qualifying  and  after  giving  a  notice  of  at  least  fiv 
days  to   the  legatees,    and  next  of  kin,'  residing  in   the   coi 
where  the  property  is  situated,  and  posting  a  notice  in  three 
the  most  public  places  of  the  town,  specifying  the  time  and  pi 
at  which  the  appraisement  will  be  made,  must  make  a  true 
perfect  inventory  of  all  the  personal  property  of  the  testator 
intestate;   and  if  in   different   and  distant  places   two   or  mc 
such  inventories  as  may  be  necessary.    Before  making  the 
praisement,  the  appraisers  must  take  and  subscribe  an  oath, 
be  Inserted  in  the  inventory,  that  they  will  truly,  honestly 
impartially   appraise   the   personal    property   exhibited    to    thti 
according  to  the  best  of  their  knowledge  and  ability.     They  mi 
in  the  presence  of  such  of  the  parties  interested  as  attend, 
mate  and  appraise  the  property  exhibited  to  them,  and  set  doi 
each    article   separately    with   the   value   thereof  in   dollars    al 
cents,  distinctly,  in  figures  opposite  to  the  articles  respective 
Service  of  the  notice  above  mentioned  may  be  either  personal 
in  the  manner  prescribed  by  section  seven  hundred  and   nin< 
seven,  subdivision  one  and  section  seven  hundred  and  nlnety-ei| 
of  this  act. 
L.  1893.  cb.  686;  L.  1001.  cb.  196.    In  effect  Sept.  1.  1901. 


I  8712.    [Am'd,  1808.]    WhAt  shall  be  deemed  tMsete. 

The  following  shall  be  deemed  assets  and  go  to  the  execnt 
or  administrators,  to  be  applied  and  distributed  as  part   of 
personal  property  of  the  testator  or  intestate,  and  be  included 
the  inventory: 

1.  Leases  for  years;  lands  held  by  the  deceased  from  year 
year;  and  estates  held  by  him  for  the  life  of  another  person. 

2.  The  interest  remaining  in  him,  at  the  time  of  his  death, 
a  term  of  years  after  the  expiration  of  any  estate  for  yi 
therein,  granted  by  him  or  any  other  person. 

3.  The  interest  in  lands  devised  to  an  executor  for  a  term 
years  for  the  payment  of  debts. 

4.  Things  annexed  to  the  freehold,  or  to  any  building  for 
purpose  of  trade  or  manufacture,  and  not  fixed  into  the  wall 
a  house  so  as  to  be  essential  to  its  support. 

5.  The  crops  growing  on  the  land  of  the  deceased  at  the  til 
of  his  death. 

6.  Every  kind  of  produce  raised  annually  by  labor  and  cultii 
tion,  except  growing  grass  and  fruit  ungathered. 

7.  Rent  reserved  to  the  deceased  which  had  accrued  at  th^ 
of  his  death. 

8.  Debts  secured  by  mortgages,  bonds,  notes  or  bills;  accoonl 
money,   and   bank   bills,   or   other   circulating  medium,    things 
action,  and  stock  in  any  corporation  or  joint-stock  association. 

9.  Goods,   wares,   merchandise,  utensils,   furniture,   cattle,  pi 
visions,  moneys  unpaid  on  contracts  for  the  sale  of  lands, 
every  other  species  of  personal  property  not  hereinafter  exceptt 
Things  annexed  to  the  freehold,  or  to  a  building,  shall  not  go 
the  executor,  but  shall  descend  with  the  freehold  to  the  heirp 
devisees,  except  such  fixtures  as  are  mentioned  in  the  fourth  »« 
division  of  this  section.     The  right  of  an  heir  to  any  property, 
enumerated  in  this  section,  which  by  the  common  law  would 
scend  to  him,  is  not  impaired  by  the  general  terms  of  this  8ecti< 

U  1S03.  ch.  686.  TfMI 


18,  t.  4  a.  1  AIDING  AN  EXECUTOR.  §§  3718-14 

Jins.    [AjA'dy  18d8.]    Exeatptioik  for  w^idow^  and  children. 

tf  a  man  having  a  family  die,  leaving  a  widow  or  minor  child 
'diildren,  the  following  articles  shall  not  be  deemed  assets,  but 
Itt  be  included  and  stated  in  the  inventory  of  the  estate  with- 
i  being  appraised: 

L  All  spinning-wheels,  weaving-looms,  one  knitting-machine, 
f  sewing-machine,  and  stoves  put  up  or  kept  for  use  by  bis 
tally. 

I  The  family  bible,  family  pictures  and  school-books,  used  by 
Id  such  family,  and  books  not  exceeding  in  value  fifty  dollars, 
"  h  were  kept  and  used  as  part  of  the  family  library. 
Sheep  to  the  number  of  ten,  with  their  fleeces,  and  the  yarn 
doth  manufactured  from  the  same;  one  cow,  two  swine, 
the  pork  of  such  swine,  and  necessary  food  for  such  swine, 
or  cow  for  sixty  days,  and  all  necessary  provisions  and 
for  such  widow,  child  or  children  for  sixty  days  after  the 
i  of  such  deceased  person. 

All  necessary  wearing  apparel,  beds,  bedsteads  and  beading, 
ry  cooking  utensils,  the  clothing  of  the  family,  the  clothes 
e  widow  and  her  oi*naments  proper  for  her  station ;  one  table, 
chairs,  twelve  knives  and  forks,  twelve  plates,  twelve  tea 
and  saucers,  one  sugar  dish,  one  milk-pot,  one  tea-pot,  and 
e  spoons,  and  other  household  furniture  not  exceeding  one 

and  fifty  dollars  in  value. 
Other  necessary  household  furniture,  provisions  or  other  per- 
property,  in  the  discretion  of  the  appraisers,  to  the  value 
t  exceeding  one  hundred  and  fifty  dollars, 
ch  articles  and  property  shall  remain  in  the  possession  of  the 
w,  if  there  be  one,  during  the  time  she  lives  with  and  pre- 
fer such  minor  child  or  children.     If  she  ceases  so  to  do, 
thall  be  allowed  to  retain  as  her  own,  her  wearing  apparel, 
ornaments   and  one  bed,  bedstead  and  the  bedding  for  the 
and   the    property   specified   in   subdivision   five;   and   the 
articles  so  exempted  shall  then  belong  to  such  minor  child 
ildren.     If  she  lives  with  and  provides  for  such  minor  child 
dren  until  it  or  they  become  of  full  age,  all  the  articles 
roperty  in  this  section  mentioned  shall  belong  to  the  widow. 
re  be   a   widow  and  no  minor  child,   all   the  articles  and 
y  in   this  section   mentioned   shall  belong  to  the  widow, 
married  woman  die,  leaving  surviving  her  a  husband,  or  a 
child  or  children,  the  same  articles  and  personal  property 
be  set  apart  by  the  appraisers  with  the  same  effect  for  the 
t  of  such  husband  or  minor  child  or  children. 

1898,  cfa.  686. 

1714.    [Am'd,  1893.]    Contents  of  InTentory. 

!he  inventory  must  contain  a  particular  statement  of  all  bonds, 
Irtgages,  notes  and  other  securities  for  the  payment  of  money 
g  to  the  deceased,  known  to  the  executor  or  administrator; 
the  name  of  the  debtor  in  each  security,  the  date,  the  sum 
inally  payable;  the  indorsements  thereon,  if  any,  with  their 
and  the  sum  which,  in  the  judgment  of  the  appraisers,  is 
ible  on  each  security;  and  of  all  moneys,  whether  in  specie 
;^nk  bills,  or  other  circulating  medium  belonging  to  the  de- 
which  have  come  to  the  hands  of  the  executor  or  admin- 
tor,  and  if  none  have  come  to  his  hands,  the  fact  shall  be 
rd  in  the  inventory.  The  naming  of  a  person  executor  in  a 
does  not  <^»erate  as  a  discharge  or  bequest  of  any  just  claim 
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n'tiicb  tlie  teMntor  had  against  bim;  but  H  iiiimI  Vt 
Huiong  tlie  credila  and  effects  at  the  deceased  in  tie 
uDil  the  eseeiitor  aliall  bo  liable  for  the  uniue  oa  (or 
money  in  his  hands  at  the  time  the  deK  or  deui«nd  b** 
and  he  must  apiily  and  dintribnte  Ihe  eame  iu  «li*  tr. 
debts  and  legacien,  and  auioog  the  niiit  of  kin  fta  v 
peraonnl  propertj  of  the  dereneed.  Tho  discharge  or  I 
a  will  of  B.  debt  or  demand  of  the  teslnlur  aEBinitt  ni 
named  therein,  or  againjit  any  other  person,  is  mil 
asainst  the  creditors  of  the  deceased;  bat  moat  be 
only  8S  a  epedGc  bequest  of  auch  debt  ur  demand 
amount  thereof  must  be  Included  in  the  inventorj-  and 
sary,  be  niiplled  in  the  payment  of  his  debts;  and  if  not 
for  thai  pnrimse.  must  be  paid  in  the  mime  maoncr  a: 
tiou  as  otter  specific  IcgacieB.  If  persounl  property  not 
in  any  luvemorr  come  to  the  possesaion  or  knowlp> 
eiecnlor  or  admiuiKtralor,  he  mnst  cause  the  wirae 
praised  na  herein  n-quired.  and  an  inTcnlory  tlier«)f 
torced  within  two  months  after  the  diacorery  thereol 
making  of  such  inventory  and  rctnru  may  he  eofort 
■nine  manner  as  in  the  case  of  a  fit^t  inventory. 
L.  1S03,  eb.  eStt. 

I  2715.  [AiB-d,  ISeS.]  RotnlM  »»  lareaimrr. 
Duplicates  of  tlie  inventory  must  be  made  and  sigr 
annraiwrs  one  of  wliiuti  must  he  retamed  hy  the  c: 
administrntoT.  and  tlie  other  retnrncd  to  th*  Burroci 
three  months  from  the  date  of  the  letters.  On  retnr 
inventory,  the  eiecntor  or  administrator  must  take 
aerlbe  an  oath,  indorsed  uiMjn  or  annexed  to  the  mvento 
that  the  inventory  la  in  all  respeets  Jtist  and  true,  f li»t 
a  true  statement  of  ail  th*  tieTaonBl  property  of  the 
which  haa  come  to  hia  knowledge,  nnd  rarticuhirly  of 
bank  biUs  and  other  eirciilating  mediaiB  belonKlna  to  tte 
and  of  all  juBt  elnima  of  the  deceaaed  agWDit  him,  ac 
the  best  of  Uia  knowledge.  Any  one  eiecator  or  adir 
on  the  neglect  of  the  othera,  may  rettim  an  Invent nrj 
eneeulors  or  adminiatrators  so  neglecting  aliall  net  the 
ferfere  with  the  administration  or  have  any  power  oti 
aonnl  prortfrtp  of  the  deceased:  hut  f'^.t"*'""' "^ "''^ 
flo  rptiimine  the  inventory  shall  have  the  whole  adnu 
nntil  the  delinquent  return,  and  verify  an  invcntMT. 
ance  with  the  provisions   of  this  article. 


I    XTIO.   [Ani'd,     ISftB-l    Retorn     of    iBventoryt    * 

A  creditor  or  person  inlerested  in  the  eMule  iniiy 
the  giirrognte's  court  proof,  by  affidavit,  IhnI  «u  e>. 
adminiBtrutor  has  faUed  to  letum  an  inventory .  or  i 
inventory,  within  the  time  prescribed  by  law  tliorer. 
BUrrocnte  is  Butipficd  that  the  cxecotor  or  adnilnlEir 
detanlt,  he  mubt  make  an  order  requMug  the  deUnquf  n 
the  inventorv,  or  a  further  inventory  or  in  dcrnuH  ! 
show  cause,  nt  a  time  and  ph.ce  tlierria  81*Hfte,l  wby 
not  he  Btoiehed.  On  tiLe  return  of  the  ord.r.  If  the 
has  not  filed  a  Buflicipnt  inventory,  the  »";"lK;"'r°" 
warrant  of  Bttachment  ogainst  hira.  on  which  the  ptocf 
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same  as  on  a  warrant  issued  for  disobedience  to  an  order, 
frescribed  in  title  twelftli  of  chapter  seventeenth  of  this  act. 
committed  to  jail  on  the  return  of  a  warrant  of  attach- 
ismed  as  prescribed  in  this  section,  may  be  discharged  hy 
Borrogate  or  a  jnstice  of  the  supreme  court,  on  his  paying 
delivering,  under  oath,  all  the  money  and  other  property  of 
decedent,  and  all  papers  relating  to  the  estate,  under  his  con- 
to  the  surrogate,  or  to  a  person  authorized  by  the  surrogate 
leceive  the  same. 

i  s«ftloD8  2T15-2716  coDSoIld&ted ;  L.  1883,  ch.  686. 


tTlT.  [Am'd,  18&8.1    Sale  of  pernoMil 

!  an  executor  or  administrator  aiscover  that  the  debts  against 
deceased  person  and  the  legacies  bequeathed  by  him  cannot 
paid  and  satisfied  without  a  sale  of  the  personal  property  of 
deceased,  the  same,  so  far  as  may  be  necessary  for  the  pay- 
it  of  snch  debts  and  legacies,  must  be  sold.  The  sale  may 
public  or  private,  and,  except  in  the  city  of  New  York,  may 
credit  not  exceeding  one  year,  with  approved  security.  The 
Qtor  or  administrator  is  not  responsible  for  any  loss  hap- 
on  the  sale  when  made  in  good  faith  and  with  ordinary 
lence.  Articles  not  necessary  for  the  support  and  subsistence 
he  family  of  the  deceased,  or  not  specifically  bequeathed, 
be  first  sold;  and  articles  so  bequeathed  must  not  be  sold 
the  residue  of  the  personal  estate  has  been  applied  to  the 
ent  of  debts. 

1883.  ch.  686w 


^ 


ns.  [Ami'4,  1.693.]   Ascertalam«]it  of  debts- 
executor  or  administrator  at  any  time  after  the  granting 
letters,  may  insert  a  notice  once  in  each  week  for  six 
in  su(*fa  newspaper  or  newspapers  printed  in  the  county 
jtlie  surrogate    directs,   requiring    all   persons   having    eiaims 
the  deceased  to  exiiibit  the  same,  with  the  vouchers  ^there- 
to him,  at  a  place  to  be  specified  in  the  notice,  at  or  before 
therein  named,  which  must  be  at  least  six  months  from  the 
r  of  the  first  publicatioji  of  the  notice.     The  executor  or  ad- 
'  trator  may  require  satisfactory  vouchers  in  support  of  any 
presented  and  the  affidavit  of  the  claimant  that  the  claim  is 
due,  that  no  payments  have  been  made  thereon,  and  that 
are  no  offsets  against  the  same  to  the  knowledge  of  the 
^ant.    If  the  ex«c«tor  or  administrator  doubts  the  jnstice  of 
aach  claim,  he  may  ente)'  into  an  agreement  in  writing  with 
l^mant  to  refer  the  matter  in  contj-oversy  to  one  or  more 
(Wrested  persons,  to  be  approved  by  the  surrogate.     On  filing 
asrreement  and  approval  in  the  office  of  the  clerk  of  the  su- 
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which  the  testator  had  a^aiiiBt  him;  but  it  must  be  incl 
among  the  credits  and  effects  of  the  deceased  in  the  inTeiit 
and  the  executor  shall  be  liable  for  the  same  as  for  so  m 
money  in  his  hands  at  the  time  the  debt  or  demand  becomes  di 
and  he  must  apply  and  distribute  the  same  in  the  payiuest 
debts  and  legacies,  and  among  the  next  of  kin  as  part  of 
personal  property  of  the  deceased.  The  discharge  or  bequest  il 
a  will  of  a  debt  or  demand  of  the  testator  against  an  execnt 
named  therein,  or  against  any  other  person,  is  not  ralid 
against  the  creditors  of  the  deceased;  but  must  be  constmi^ 
only  as  a  specific  bequest  of  such  debt  or  demand;  and  tij 
amount  thereof  must  be  Included  in  the  inventory  and,  if  nc 
sary,  be  applied  in  the  payment  of  his  debts;  and  if  not  n< 
for  that  purpose,  must  be  paid  in  the  same  manner  and  proi 
tion  as  other  specific  legacies.  If  personal  property  not  mentioi 
in  any  inventory  come  to  the  possession  or  knowledge  of 
executor  or  administrator,  he  must  cause  the  same  to  be 
praised  as  herein  required,  and  an  inventory  thereof  to  be 
turned  within  two  months  after  the  discovery  thereof;  and 
making  of  such  inventory  and  return  may  be  enforced  in 
same  manner  as  in  the  case  of  a  first  in'^entory. 

L.  1893,  ch.  686.  : 

I  2715.  [Am'd,   1808.]      metnifii   of  laventMfy. 

Duplicates  of  the  inventory  must  be  made  and  signed  by  <| 
appraisers,  one  of  which  must  be  retained  by  the  executor" 
administrator,  and  the  other  returned  to  the  surrogate  wit* 
three  months  from  the  date  of  the  letters.  On  returning 
inventory,  the  executor  or  administrator  must  take  and  _ 
scribe  an  oath,  Indorsed  upon  or  annexed  to  the  inventory,  atal 
that  the  inventory  is  in  all  respects  just  and  true,  that  it  conf 
a  true  statement  of  all  the  personal  property  of  the  dec€_ 
which  has  come  to  his  knowledge,  and  particularly  of  all  moi 
bank  bills  and  other  circulating  medium  belonging  to  the  deceas 
and  of  all  just  claims  of  the  deceased  against  him,  according 
the  best  of  his  knowledge.  Any  one  executor  or  administrat 
on  the  neglect  of  the  others,  may  return  an  inventory;  and  i 
executors  or  administrators  so  neglecting  shall  not  thereafter 
terfcre  with  the  administration  or  have  any  power  over  the  ' 
sonal  oroperty  of  the  deceased;  but  the  executor  or  administi 
so  returning  the  inventory  shall  have  the  whole  administraM 
until  the  delinquent  return,  and  verify  an  inventory,  in  accoH 
auce  with  the  provisions  of  this  article. 

L,  1893,  ch.  686.  J 

t , 

S  2716.  [Am'd,  1893.]  Return  of  laTentoryi  l&frvr  eoi(| 
pelled. 

A  creditor  or  person  interested  in  the  estate  may  present  ti 
the  surrogate's  court  proof,  by  afl&davit,  that  an  executor Jj 
administrator  has  failed  to  return  an  Inventory,  or  a  siuffidM 
inventory,  within  the  time  prescribed  by  law  therefor.  If  la; 
surrogate  is  satisfiod  that  tiie  executor  or  administrator  is  fl 
default,  he  must  make  an  order  requiring  the  delinquent  to  retna 
the  inventory,  or  a  further  inventory,  or  in  default  thereof,  g 
show  cauRo,  at  a  time  and  place  therein  specified,  why  he  shaMJ 
not  be  attached.  On  the  return  of  the  order,  if  the  delinqn« 
has  not  filed  a  pufficicnt  inventory,  the  surrogate  must  issnej 
warrant  of  attachment  against  him,  on  which  the  jyroceedingB  9^ 
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same  as  on  a  warrant  isauied  for  disiobedience  to  an  order, 
prescribed  in  title  twelfth  of  chapter  seventeenth  of  this  act. 
perMQ  eommitted  to  jail  on  the  return  of  a  warrant  of  attach- 
(nt,  issued  as  prescribed  in  this  section,  may  be  discharged  by 
surrogate  or  a  justice  of  the  supreme  court,  on  his  paying 
delivering,  under  oath,  all  the  money  and  other  property  of 
decedent,  and  all  papers  relating  to  the  estate,  under  his  con- 
ii,  to  the  surrogate,  or  to  a  person  authorized  by  the  surrogate 
receive  the  same. 
)Id  sections  2715-2716  consolidated;  L.  1893,  cb.  686. 


^1 


2717.  [Aai*d,  1808.]    S«l«  of  per«om«,l  property • 

'If  an  executor  or  administrator  aiscover  that  the  debts  against 

deceased  person  and  the  legacies  bequeathed  by  him  cannot 
paid  and  satisfied  without  a  sale  of  the  personal  property  of 

deceased,  the  same,  so  far  as  may  be  necessary  for  the  pay- 

?nt  of  such  debts  and  legacies,  must  be  sold.     The  sale  may 

public  ox  private,  and,  except  in  the  city  of  New  York,  may 

on  credit  not  exceeding  one  year,  with  approved  security.    The 

.*ut6r  or  administrator  is  not  respoaslble  for  any  loss  hap- 
ling  on  the  sale  when  made  in  good  faith  and  with  ordinary 
idence.  Articles  not  necessary  for  the  support  and  subsistence 
the  family  of  the  deceased,  or  not  specifically  bequeathed, 
Bt  be  first  sold;  and  articles  so  bequeathed  must  not  be  sold 
til  the  residue  of  the  personal  estate  has  been  applied  to  the 
rment  of  debts. 

1S83.  ch.  686. 


2718.  [Am'd,  1808.]    Ascertolament  of  debts. 

le  execntor  or  administrator  at  any  time  after  the  granting 

hk  letters,   may  insert  a   notice  once  in  each   week  for  six 

iths  in  such  newspaper  or  newspapers  printed  in  the  county 

the  surrogate    directs,    requiring    ail    persons    having    claims 

imst  the  deceased  to  exhibit  the  same,  with  the  vouchers  ^there* 

to  him,  at  a  place  to  be  specified  in  the  notice,  at  or  before 

^7  therein  named,  which  must  be  at  least  six  months  from  the 

of  the  first  poblication  of  the  notice.     The  executor  or  ad- 

listrator  may  require  satisfactory  vouchers  in  support  of  any 

dm  presented  and  the  affidavit  of  the  claimant  that  the  claim  is 

iy  due,  that  no  payments  have  been  made  thereon,  and  that 

?re  are  no  offsets  against  the  same  to  the  knowledge  of  the 

limant.    If  the  execvtor  or  administrator  doubts  the  justice  of 

«uch  claim,  he  may  enter  into  an  agreement  in  writing  with 

claimant  to  refer  the  matter  in  controversy  to  one  or  more 

itereated  persons,  to  be  approved  by  the  surrogate.     On  filing 

agreement  and  approval  in  the  office  of  the  clerk  of  the  su- 
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preme  court  in  the  county  in  which  the  parties  or  either  of  them 
reside,  an  order  shall  be  entered  by  the  clerk  referring  the  matter 
in  controversy  to  the  person  or  persons  so  selected.     On  the  entry 
of  such  order  the  proceeding  shall  become  an  action  in  the  su- 
preme court.     The  same  proceedings  shall  be  had  in  all  respects, 
the  referees  shall  have  the  same  powers,  be  entitled  to  the  same 
compensation,  and  subject  to  the  same  control  as  if  the  reference 
hud  been  made  in  an  action  in  which  such  court  might,  by  law,  • 
direct  a  reference.     In  determining  the  question  of  costs  the  ref- 
eree shall  be  governed  by  sections  eighteen  hundred  and  thirty- 
five  and  eighteen  hundred  and  thirty-six  of  this  act.      Judgment 
may  be  entered  on  the  report  of  the  referee  and  such  judgment 
shall  be  valid  and  effectual  in  all  respects  as  if  the  same  had  been  " 
rendered  in  a  suit  commenced  by  the  ordinary  process,  and  ihe  " 
practice  ou  appeal  therefrom  shall  be  the  same  as  in  other  civil . 
actions.    If  a  suit  be  brought  on  a  claim  which  is  not  presentetl  to  i 
the   executor  or  administrator  within   six  months  from   the    first? 
publication  of  such  notice,  the  executor  or  administrator  shall  not 
be  chargeable  for  any  assets  or  moneys  that  he  may  have  paid  a 
satisfaction  of  any  lawful  claims,  or  of  any  legacies,  or  in  makinf. 
distribution  to  the  next  of  kin  before  such  suit  was  commenced.. 

L.  1893,  ch.  GS6.     See  §  1822. 

S  2718-a.   [Added,  1004.]    Clalnui  asalnat  executor   or  adw 
minlfitrator.  i 

Upon  the  petition  of  nu  executor  or  administrator,  after  notie^ 
of  puy)licatioa  to  creditors  to  present  claims  has  been  completed] 
a  citation  may  be  issued  against  any  claimant  directing  him  t«n 
present  his  claim  to  the  surrogate  for  determination  at  a  date  n<*; 
less  than  three  months  from  the  service  of  the  citation  upon  hini.; 
If  he  shall  not  have  commenced  an  action  against  the  petition** 
upon  his  claim  prior  to  the  return  day,  the  claim  shall  be  deemed; 
forever  barred  unless  on  the  return  day  he  shall  consent  to  its  de»t 
termmation  by  the  surrogate,  in  w^hich  case  it  shall  be  so  deter*" 
mined.  The  word  claimant  within  the  meaning  of  this  sectttw'j 
sliall  be  doomed  to  include  every  person  claiming  to  be  a  creditcr 
of  the  estate  or  claiming  a  right  in  or  lien  upon  any  porsonalj 
property  in  the  custody  of  the  petitioner  or  any  claim  agaiz).«!t  tli«3 
potiiionor  by  reason  of  any  act  of  his  in  the  administration  of  the 
estate,  or  in  his  roprosontative  capacity. 

L.   1904.   ch.  380.     In  effect  Sept.   1,   1904. 


i  2719.   fAni'd,  1803.]    Payment  of  debts. 

Every  oxocutor  and  administrator  must  proceed  with  diligence 

to  pay  the  debts  of  the  deceased  according  to  the  following  ordertj 

1.  Debts  entitled  to  a  preference  under  the  laws  of  the  United; 

States.  . 
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.  Taxes  assessed  on  the  property  of  the  deceased  previous  to 

Pi  death.  ,  .     *    *.v      i« 

I  a  Judgments   docketed,    and    decrees   entered    against   the   de- 
IMsed  according  to  the  priority  thereof  respectively. 
4.  All  recognizances,  bonds,  sealed  instruments,  notes,  bills  and 
■Uqaidated  demands  and  accounts. 

iPreference  shall  not  be  given  in  the  payment  of  r  <if  t  over 
.r  debts  of  the  same  class,  except  those  specified  in  the  third 
A  debt  due  and  payable  shall  not  be  entitled  to  a  prefer- 
e  over  debts  not  due.     The  commencement  of  a  suit  for  the 
>very  of  a  debt  or  the  obtaining  a  judgment  thereon  against 
E  executor    or    administrator    shall    not    entitle    such    debt    to 
rference  over  othei-s  of  the  same  class.     I><^bts  not  due  may 
paid    according    to    the    cla.s    to    which    they   ^^^p^^'  J^"^^ 
Jucting   a    rebate   of  legal   interest  on   the   sum    paid   for   the 
Pxpired  term  of  credit  without  interest.     An  executor  or  ad- 
Bistrator  shall  not  satisfy  his  own  debt  or  claim  out  of  the 
Dertv   of   the   deceased    until    proved  to   and   allowed   by    the 
wgate-   and  it  shall  not  have  preference  over  others  of  the 
le  class.     Preference  may  bo  given  by  the  surrogate  to  rents 
or  accruing  on  leases  held  by  the  testator  or  intestate  at 
time   of    his    death,    over   debts    of    the    fourth    <'^^^\'\'l 
ear  to  hi«  satisfaction  that  such  preference  will  benefit  the 
ue  of  the  testator  or  intestate.     The  surrogate  may  •\«thorize 
e  executor  or  administrator  to  compromise  or  compound  a  debt 
claim    on  application,  and  for  good  and  sufficient  cause  shown, 
I  to  se^  at  public   auction   on   such   notice   as  the  surrogate 
cribes,  anv  uncollectible,  stale  or  doul,tful  debt  «r  <«l«*'«^;;^' 
i^ng  to  theV^state;  but  any  party  interested  in  the  final  se  tie- 
^t  of  the  estate  may  show  on  such  settlement  that  such  debt 
claim   was   fraudulently  or  negligently   compromised  or   com- 
mded. 

1883,  ch.  686. 

12720.  lAm'd,  1803.]    Apportionment   of  rent.,   annnUlpn 
"ftd  dividends. 

r  All   rents    reserved    on    any    lease    made    after    June    ?^'v;'nfh, 

Ceen   hundred   and  seventy-live,    and    all^  annuities,   divulen^U 

«d  other  payments  of  every  description  made  1>;^>''^»'^^\;;[  ,''^:^;;':; 

ine  due  at   fixed   periods   uiuU-r   any    uislniment    executed    aff. 

such  date,  or,  being  a  bist   will   and   testament   that  takc-s  elTeet 

itfter  such  date,  shall  bo  apportioned  so  that  on  the  ^^J'^^th  o     a   > 

person   interested    in    such    rents,    annnitu-s,    divnlrnds    or    o  hei 

Lh  payments,  or   m  Uie  estate  or  fund   from   or    in   respee     to 

which  the  same  issues  or  is  derived,  or  on  the  determination  lo 

any  other  means  of  the  interest  of  any  such  person,  he,  or  his 
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executors,  admiDistrators  or  assigns,  shall  be  entitled  to  a  pro- 
portion of  such  rents,  annuities,  dividends  and  other  payments, 
according  to  the  time  which  shall  have  elapsed  from  the  com- 
mencement or  last  period  of  payment  thereof,  as  the  case  may 
be,    including  the  day  of  the  death  of  such   person,   or  of  the 
determination  of  his  or  her  interest,  after  making  allowance  and 
deductions  on  account  of  charges  on  such  rents,  annuities,  divi- 
dends and  other  payments.     Every  such  person  or  his  executors, 
administrators  or  assigns  shall  have  the  same  remedies  at  law 
and   in   equity   for   recovering   such    apportioned    parts    of   sTich  \ 
rents,  annuities,  dividends  and  other  payments,  when  the  entire; 
amount  of  which  such  apportioned  form  part,  become  due  and  • 
payable  and  not  before,  as  he  or  they  would  have  had  for  rt- 
covering   and   obtaining  such    entire   rents,    annuities,    divideiiiia 
and  other  payments,  if  entitled  thereto;  but  the  persons  liable 
to  pay  rents  reserved  by  any  lease  or  demise,  or  the  real  prop- 
erty comprised  therein  shall  not  be  resorted  to  for  such  appo^ 
tioned    parts,    but   the   entire   rents   of   which    such    apportioned 
parts  from*  parts,  must  be  collected  and  recovered  by  the  person) 
or  persons  who,  but  for  this  section,  or  chapter  five  hundred  andj 
forty-two    of    the    laws    of    eighteen    hundred    and    seventy-five,) 
would  have  been  entitled  to  the  entire  rents;  and  such  portions' 
shall  be  recoverable  from  such  person  or  persons  by  the  parties 
entitled  to  the  same  under  this  section.     This  section   shall  not 
apply  to  any  case  in  which  it  shall  be  expressly  stipulated  that 
no  apportionment  be   made,   or  to  any   sums  made   payable  in 
policies  of  insurance  of  any  description. 

L.  1898,  ch.  686.  . 

8  2721.  [AmM,  1893.]   Payment  of  learacles. 

No  legacy  shall  be  paid  by  an  executor  or  administrator  until 
after  the  expiration  of  one  year  from  the  time  of  granting  letters  j 
testamentary  or  of  administration,  unless  directed  by  the  will  to 
be  sooner  paid.    If  directed  to  be  sooner  paid,  the  executor  or  ad- 
ministrator may  require  a  bond,  with  two  sufficient  sureties,  i-on-  ! 
ditioned,  that  if  debts  against  the  deceased  duly  appear,  and  there  j 
are   not  other  assets   sufl5cient  to   pay   other  legacies,    then  thf 
legatees  will  refund  \the  legacy  so  paid,  or  such   ratable  portion  | 
thereof  with  the  other  legatees,  as  may  be  necessary  for  the  pay- 
ment of  such   debts,    and  the   proportional   parts  of   such   oihor 
legacies,  if  there  be  any,  and  the  costs  and  charges  incurred  by 
roiisou  of  the  payment  to  such  legatee,  and  that  if  the  probate  of 
tile  will,  under  which  such  legacy  is  paid,  be  revoked,  or  the  will 
declared   void,  that  such  logatoe  will  refund  the  whole  of  soch 


*  So  in  tbe  original. 
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:y,  with  interest,  to  the  executor  or  administrator  entitled 
After  the  expiration  of  one  year,  the  executors  or  ad- 
istrators  must  discharge  the  specific  legacies  bequeathed  by 
B?  -^vill  and  pay  the  general  legacies,  if  there  be  assets.  If  there 
B  not  suflScient  assets,  then  an  abatement  of  the  general  lega- 
m  must  be  made  in  equal  proportions.  Such  payment  shall  be 
focced  by  the  surrogate  in  the  same  manner  as  the  return  of 
InTentory,  and  by  a  suit  on  the  bond  of  such  executor  or  ad- 
fttetr&tor  whenever  directed  by  the  surrogate. 

,   XS83,  ch.  686. 
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ARTICLS2   SESCOlfD. 

Accounting  and  settlement  of  the  eatatem 

Seo.  3332.  Petition  to  compel  payment;  hearing;  decree. 

3728.  Deeree  for  payment  of  legacy,  etc.,  on  giving  Mcurlty. 


2734.  Proceedings  for  neglect  to  sat  apart  exempt  property ;  |wrfc«>o^iim  ^^ 
judicial  settlement.  } 

3725.  Intermediate  acconntlng.  \ 

3736.  When  surrogate  may  require  judicial  settlement  of  aoooiaiit. 
2727.  Citation ;  order  to  aoooant,  and  proceedings  thereon.  1 

2738.  Executors,    etc.,    may    petition    for    judicial    settlement;     dtatMl 
thereupon.  . 

3739.  Affidavit  to  account ;  vouchers ;  examination  of  accounting  P*rty.         I 
2780.  Commissions  of  executor  or  administrator.  ! 

3731.  Determination  of    claim    by    surrogate  ;    suspension    of     atntnte 

limitations  In  certain  cases. 

3732.  Order  of  distribution. 

3783.  Advancements. 

3784.  Estates  of  married  women. 
37S5-3741.  CRepealed.  L.  1893,  ch.  886.] 
3742.  Effect  of  judicial  settlement  of  account. 
2743.  Decree  for  payment  and  distribution. 

3744.  Id. ;  when  specific  property  may  be  delivered* 

3745.  Id. ;  when  money  may  be  retained. 

3746.  Id.;  share  of  Infant. 

3747.  Legacy,  etc.,  to  unknown  person  to  be  paid  Into  State 
8748.  When  legacy,  etc.,  to  be  paid  to  c  jcnty  treasurer. 


S  2722.   [Am'd,  1803.]   Petition  to   compel  p«ymeiKt|   li< 
ingi  decree. 

In  either  of  the  following  cases  a  petition  may  be  presented 
the  surrogate's  court,  praying  for  a  decree  directing  an  execol 
or  administrator  to  pay  the  petitioner's  claim,  and  that  he  be  at 
to  show  cause  why  such  a  decree  should  not  be  made: 

1.  By  a  creditor,  for  the  payment  of  a  debt,  or  of  its  just 
portional  part,  at  any  time  after  six  months  hare  expired  s&< 
letters  were  granted. 

2.  By  a  person  entitled  to  a  legacy,  or  any  other  pecuniary  . 
vision  under  the  will,  or  a  distributive  share,  for  the  payment  <if< 
satisfaction  thereof,  or  of  its  just  proportional  part,  at  any  tin» 
after  one  year  has  expired  since  letters  were  granted. 

On  the  presentation  of  such  a  petition,  the  surrogate  must  JssMi 
a  citation  accordingly;  and,  on  the  return  thereof,  he  muRt  mak*' 
such  a  decree  in  the  premises  as  justice  reoaires.     But  in  e5th«T  of  i 
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• 

Hie  following  cases  the  decree  must  dismiss  the  petition  without 
^jadice  to  an  action  or  an  accounting,  in  behalf  of  the  peti- 
SoDer: 

1.  Where  the  executor  or  administrator  files  a  written  answer, 
I0I7  rerified,  setting  forth  facts  which  show  that  it  is  doubtful 
rhether  the  petitioner's  claim  is  valid  and  legal,  and  denying  its 
'tlidity  or  legality  absolutely,  or  on  information  and  belief. 

2.  Where  it  is  not  proved,  to  the  satisfaction  of  the  surrogate, 
hat  there  is  money  or  other  personal  property  of  the  estate  ap- 
licable  to  the  payment  or  satisfaction  of  the  petitioner's  claim, 
■d  which  may  be  so  applied  without  injuriously  affecting  the 
pihts  of  others  entitled  to  priority  or  equality  of  payment  or 
BtiBfaction. 

Old  MOttons  2717  and  3718  oonsoUdated;  L.  1838,  ch.  686. 


I  2728.  [Am'dy  1808.]  Decree  for  iMi.yment  of  legacy,  etc., 
m  vtrlaar  ■ccnrlty. 

In  a  case  specified  in  subdivision  second  of  the  last  section,  the 
Rrrogate  may,  in  his  discretion,  entertain  the  petition  at  any 
'  le  after  letters  are  granted,  although  a  year  has  not  expired. 

each  a  caae,  if  it  appears,  on  the  return  of  the  citation,  that 
?ree  for  payment  may  be  made,  as  prescribed  in  the  last  sec- 

1;  and  that  the  amount  of  money,  and  the  value  of  the  other 
ty,  in  the  hands  of  the  executor  or  administrator,  applicable 

the  payment  of  debts,   legacies  and  expenses,  exceed,  by  at 
one-third,  the  amount  of  all  known  debts  and  claims  against 

estate,  of  all  legacies  which  are  entitled  to  priority  over  the 
loner's  claim,  and  of  all  legacies  or  distributive  shares  of  the 
kme  class;  and  that  the  payment  or  satisfaction  of  the  legacy, 
^niary  provision,  or  distributive  share,  or  some  part  thereof, 
I  necessary  for  the  support  or  education  of  the  petitioner,  the 
^gate  may,  in  his  discretion,  make  a  decree,  directing  payment 

satisfaction  accordingly,  on  the  filing  of  a  bond,  approved  by 

surrogate,  condition^  as  prescribed  by  law,  with  respect  to  a 
which    an    executor,    or    an    administrator    with    the    will 

lexed,  may  require  from  a  legatee,  on  payment  or  satisfaction 

t  legacy,  before  the  expiration  of  one  year  from  the  time  when 

in  were  issued,  porsuant  to  a  direction  to  that  effect*  con- 

led  in  the  will. 

nn,eh.686. 


1 2724.  [Am'dy  1898.]  Proeeedtnars  for  nearlect  to  set  apart 
Kinpt  property;  proeeedlngrs  upon  Judicial  aettlement. 

Where  an  executor  or  administrator  has  failed  to  set  apart 
h)p€rty  for  a  surviving  husband,  wife  or  child,  as  prescribed  by 
tw,  the  person  aggrieved  may  present  a  petition  to  the  surro- 
kte's  court,  setting  forth  the  failure,  and  praying  for  a  decree, 
Bqairing  such  executor  or  administrator  to  set  apart  the  property 
accordingly;  or,  if  it  has  been  lost,  injured,  or  disposed  of,  to 
py  the  value  thereof,  or  the  amount  of  the  injury  thereto;  and 
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that  he  be  cited  to  show  cause  why  such  a  decree  should  not  bi^ 
made.  If  the  surrogate  is  of  the  opinion  that  sufficient  cause  is 
shown,  he  must  issue  a  citation  accordingly.  On  the  return  of 
the  citation,  the  surrogate  must  make  such  a  decree  in  the  prem- 
ises as  justice  requires.  In  a  proper  case  the  decree  may  reqiiiFr> 
the  executor  personally  to  pay  the  yalne  of  the  property,  or  th«,< 
amount  of  the  injury  thereto.  The  decree,  made  oa  a  judicial 
settlement  of  the  account  of  an  executor  or  administrator*  may 
award  to  a  suryiring  husband,  wife,  or  child,  the  same  relief; 
which  may  be  awarded,  in  his  or  her  favor,  on  a  petition 
sented  as  prescribed  in  the  last  section. 

L.  lara.  oh.  686. 

f  22725.  [Am'd,  1893.]     Intermediate  accovntlniT- 

An   executor  or   administrator,    at   any  time,   may   voluntai 
file   in   the   surrogate's  office   an   intermediate   account,    and    thi 
vouchers  in  support  of  the  same. 

In  either  of  the  following  cases  the  surrogate  may,  in  his  di 
cretion,  make  an  order,  requiring  an  executor  or  administjrator  t4 
render  an  intermodinte  account: 

1.  Where  an  application  for  an  order,  permitting  an  executi^ 
to  issue  on  a  judgment  against  the  executor  or  administrator,  hi 
been  made  by  the  judgment  creditor,  as  prescribed  in  section  If 
of  this  act. 

2.  On  the  return  of  a  citation,  issued  on  the  petition  of  a  jn< 
ment  creditor,  praying  for  a  decrei»,  granting  leave  to   issu^ 
execution  on  a  judgment  rendered  against  the  decedent  in  his 
time,  as  prescribed  in  section  1381  of  this  act. 

3.  On   the   return   of   a   citation,   issued   on   the  petition    of 
creditor,  or  person  entitled  to  a  legacy,  or  other  pecuniary   pi 
vision,   or   a  distributive   share,   praying   for   a   de<Tee    direetii 
payment  thereof,  as  prescribed  in  section  2722  of  this  act. 

4.  Where  eighteen  months  have  elapsed  since  letters  were 
sued  and  no  special  proceeding,  on  a  petition  for  a  judicial  aettl 
ment  of  the  executor's  or  administrator's  account,  is  pending. 

L.  1893,  ch.  686. 


fi    2726.     [Am*d,     1893.]       ^Vhen     snrrosat^     may 
Judicial  settlement  of  acconnt. 

In  either  of  the  following  cases,  the  surrogate's  court  ma 
from  time  to  time,  compel  a  judicial  settlement  of  the  account  * 
an  executor  or  administrator. 

1.  Where  one  year  has  expired  since  letters  were  issued  to  him* 

2.  When*  letters  issued  to  him  have  been  revoked,  or,  lor  any 
other  reason,  his  powers  have  ceased. 

3.  Where  a  decree  for  the  disposition  of  real  property,  or  of  aa 
interest  in  real  proi>erty,  has  been  made,  as  prescribed  in  titla 
fifth  of  this  chapter,  and  the  property,  or  a  part  thereof,  has  been 
disposefl  of  by  him,  pursuant  to  the  decree. 

4.  Where  he  has  sold,  or  otherwise  disposed  of  any  of  the  de- 
cedent's real  property,  or  the  rents,  profits,  or  proceeds  thereof 

VT4 


18,  t.  4.  a.  a 


ACCOUNTING. 


§S748 


Is  not  paid  to  the  person  entitled  thereto,  at  the  expiration  of 
two  years  from  the  time  when  the  decree  is  made,  or  when  the 
leiracy  or  distributiTe  share, is  payable  by  the  terms  of  the  decree. 
The  mone.y, -so  paid  to  the 'county  treasurer,  can  be  paid  out  by 
him  only  by  the  special  direction  of  the  surrogate;  or  pursuant 
to  the  judgment  of  a  court  of  competent  jurisdiction* 
Id.,  parr  of  i  81. 
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I   272S8.  [Am'd,    1896.]    Exeoiitors»    ete.,   may   petitiom  ftj 
Indlclml  ■ettlement;  citation  thereitpon.  ( 

In  either  of  the  following  cases  an  executor  or  administ 
may  present  to  the  surrogate's  court  his  account  and  a  writ 
petition,  duly  verified,  praying  that  his  account  may  be  jndici 
settled;  and  that  the  sureties  in  his  official  bond  or  the 
representatives  of  such  surety  and  all  creditors  or  persons  daif 
ing  to  be  creditors  of  the  decedent,  except  such,  as  by  voucbi) 
annexed  to  the  account  filed,  appear  to  have  been  paid,  and 
decedent's  husband  or  wife,  next  of  kin  and  legatees,  if  any; 
if  either  of  those  persons  has  died,  his  executor  or  administra 
if  any.  may  be  cited  to  attend  the  settlement: 

1.  Where  one  year   has  elapsed   since  letters   were    issued 
such  executor  or  administrator. 

2.  Where  notice  requiring  all  persons  having  claims  against 
deceased  to  exhibit  the  same  with  the  vouchers  thereof  to 
executor  or  administrator  has  been  duly  published  according 
law.  If  one  of  two  or  more  co-executors  or  co-administrators 
sents  his  account  and  a  petition  for  a  judicial  settlement  of 
separate  account,  it  must  pray  that  his  co-executors  or 
mmistrators  may  also  be  cited.  Upon  the  presentation  of 
count  and  a  petition,  as  prescribed  in  this  section,  the  su 
must  issue  a  citation  accordingly.  On  the  return  of  a  cita 
Issued  as  prescribed  in  this  set!tion,  the  surrogate  must  take 
account,  and  hear  the  allegations  and  proofs  of  the  parties, 
specting  the  same.  Any  party  may  contest  the  accoant, 
respect  to  a  matter  affectmg  Lis  interest  in  the  settlement 
distribution  of  the  estate.  And  any  party  may  contest  an  ini 
mediate  account  rendered  under  section  twenty-seyen  hun 
and  twenty-five  of  this  act  in  case  the  same  shall  not  be 
solidated  pursuant  to  section  twenty-seven  hundred  and  twe 
seven  of  this  act.  A  creditor,  or  a  person  interested  in  the  e^t 
although  not  cited,  is  entitled  to  appear  on  the  hearing,  and  t 
make  himself  a  party  to  the  proceeding.  When  letters  issued 
an  executor  or  administrator  have  been  revokeil,  he  may 
sent  to  the  surrogate's  court  a  written  petition,  duly  ve 
praying  that  his  account  be  judicially  settled,  and  that  his 
cesser,  if  a  successor  has  been  appointed,  and  the  other  pe: 
specified  in  this  section  be  cited  to  attend  the  settlement. 

L.  1803,  ch.  426. 

f  :fi7Z».    LAm'd,  1898,  1001.]    AiBdavit  to  aefsomati    voi 
•m;  examinntion  of  acpoaatinar  party. 

To  each  account,  filed  with  the  surrogate,  as  prescribed  in 
article,  must  bo  appended  the  afiidavit  of  the  accoantins" 
to  the  oflfect  that  the  account  contains,  according  to  the  bert. 
his  knowledge  and   belief,  a  full   and  true  statement  of  all 
receipts  and  disburKoments  on  account  of  the  estate   of  the 
cedent;  and  of  all   money  and   other  property  belonging   to 
estate,  which  have  come  to  bis  hands,  or  which  have  been 
ceived  by  anj'  other  iwrson,  by  his  order  or  authority,   for 
use;   and   that   he  does   not   know   of  any   error  or  omissioQ, 
the  account,  to   the  prejudice  of  any  creditor  of,  or  person  ' 
terested  in,  the  estate  of  the  decedent.    On  an  accounting  by 
executor  or  administrator,   the  accounting  party   must   pi 
and  file  a  voucher  for  every  payment^  except  in  one  of  the 
lowing  cases:  ___ 


r 
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I.  He  may  be  allowed,  without  a  voucher,  any  proper  item  of 
^djture,  not  exceeding  twenty  dollars,  if  it  is  supported  by 
own  tmcoutradicted  oath,  stating  positively  the  fact  of  pay- 
it  and  specifying  when  and  to  whom  the  payment  was  made; 
all  the  items  so  allowed  against  an  estate,  on  all  the  ac- 
tinj»  of  all  the  executors  or  administrators,  shall  not  exceed 
Jiuttdrod  dollars. 

If  he  proves,  by  his  own  oath  or  another* s  testimony,  that 
d  not  take  a  voucher  when  he  made  the  payment;  or  that 
iToacher  then  taken  by  him  has  been  lost  or  destroyed;  he 
p^be  allowed  any  item,  the  payment  of  which  he  satisfactorily 
K»>  by  the  testimony  of  the  person  to  whom  he  made  it;  or, 
at  person  is  dead,  or  cannot,  after  diligent  search,  be  found, 
ny  competent  evidence,   other  than   his  own  oath,   or  that 
s  wife.     But  an  allowance  cannot  be  made,  as  specified  in 
•ection,  unless  the  surrogate  is  satisfied  that  the  charge  is 
et  and  just.     The   surrogate  may,   at   any   time,    make   an 
requiring  the  accounting  party  to  make  and  file  his  account; 
)  attend  and  be  examined  under  oath,  touching  his  reoeipts 
disbursements;  or  touching  any  other  matter  relating  to  his 
Bistration  of  the  estate,  or  any  act  done  by  him  under  color 
p  letters,  or  after  the  decedent's  death,  and  before  the  let- 
were  issued;  or  touching  any  personal  property,  owned  or 
by  the  decedent,  at  the  time  of  his  death.     No  profit  shall 
ide  by  an  executor  or  administrator  by  the  increase,  nor 
he  sustain  any  loss  by  the  decrease,  without  his  fault,  of 
^rt  of  the  estate;  but  he  shall  account  for  such  increase, 
oe  allowed  for  such  decrease  on  the*  settlement  of  his  ac- 
».    On  the  judicial  settlement  of  the  account  of  an  exec- 
or  administrator,  the  surrogate  may  allow  the  accounting 
'»  for  property  of  the  decedent,  perished  or  lost  without  the 
of  the  accounting  party. 

,  cfa.  686. 

[Added,    1901.]     Every    executor    or     administrator   shall 

loot  of  the  first  moneys  received,  the  reasonable  funeral  ex- 

of  decedent,  and  the  same  shall  be  preferred  to  all  debts 

lims  against  the  deceased.     If  the  same  be  not  paid  within 

days  after  the  grant  of  letters  testamentary  or  of  admin- 

tion,  the  person  having  a  claim  for  such  funeral  expenses 

present  to  the  surrogate's  court  a  duly  verified  petition  pray- 

lat  the  executor  or  administrator  may  be  cited  to  show  cau^e 

'he  should  not  be  required  to  make  such  payment  and  a  dta- 

[■hall  be  issued  accordingly.     If  upon  the  return  of  such  cita- 

shall  appear  that  the  executor  or  administrator  has  received 

belonging  to  the  estate  which  are  applicable  to  the  pay- 

of  the  claims  for  funeral  expenses,  the  surrogate  shall,  unless 

raHdity  of  tne  claim  and  the  reasonableness  of  its  amount  are 

ted  by  such  executor  or  administrator,  take  proof  as  to  such 

and  if  satisfied  that  such  claim  is  valid  shall  fix  and  deter- 

tho  amount  due  thereon  and  shall  make  an  order  directing 

tyment  within  ten  days  after  the  service  of  such  order  with 

of  entry  thereof,  upon  such  executor  or  administrator  of 

claim  or  andh  proportion  thorpof  as  the  money  in  tho  hands 

ciecutor  or  administrator  applicable  thereto^  may  be  snffl- 

to  satisfy.    If  it  shall  appear  that  no  money  has  come  into 
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the  hands  of  the  executcNr  or  administrator  the  proceeding  ahaH 
be  dismissed  without  costs  and  without  prejudice  to  a  fnrdicr 
application  or  applications  showing  that  since  such  dismisstl  tbt 
executor  or  administrator  has  received  money  belonging  to  the 
estate.  Such  application  shall  be  made  upon  a  duly  yerified  pel> 
tion  stating  the  facts  upon  which  the  belief  of  the  petitioner  that 
there  are  moneys  in  the  hands  of  such  executor  or  administrator 
applicable  to  the  payment  of  his  claim,  is  baaed.  Upon  such 
further  application  the  issuance  of  the  citation  shall  be  in  the 
discretion  of  the  surrogate  and  no  such  application  shall  be  made 
less  than  three  months  after  the  granting  or  denial  of  any  pi«- 
vioiis  application.  If  upon  any  accounting  it  shall  appear  that 
an  executor  or  administrator  has  failed  to  pay  a  claim  for  funeral 
expenses,  the  amount  of  which  has  been  fixed  and  determined  by 
the  surrogate  as  aboTe  set  forth  or  upon  such  acconntinir  he  shafl 
not  be  allowed  for  the  payment  of  any  debt  or  claim  against  the 
decedent  until  said  claim  has  been  discharged  in  full;  but  rarh 
claim  shall  not  be  paid  before  expenses  of  administration  are  pasi 
Siibd.  8  added  by  L.  1901,  cb.  293.    In  effect  Sept.  1,  1901. 

J  2780.   f  A«'d,    1896,    1909.]   C^HunUalona   of   executor  or 
imlBintrator. 

On  the*  settlement  of  the  account  of  an  executor  or  admini*' 
trator,  the  surrogate  must  allow  to  him  for  his  services,  and  i£ 
there  be  more  than  one,  apportion  among  them  according  to  tto 
services  rendered  by  them  respectively,  over  and  above  his  at 
their  exi)enses:     For  receiving  and  paying  out  ail  sums  of  monef 
not    exceeding    one    thousand    dollars,    at    the    rate   of   five  pel 
centum.     For  receiving  and  paying. out  any  additional  sums 
amounting   to  more  than   ten   thousand  dollars,   at   the  rate 
two  and  one-half  per  centum.     For  all  sums  atK)ve  eleven  th 
sand  dollars,  at  the  rate  of  one  per  centum.     In  all  cases  sa 
allowance  must  be  made  for  their  necessary  expenses  actiw' 
paid  by  them  as  appears  just  and  reasonable.     If  the  gross  vai 
of  the  personal  property  of  the  decedent  amounts  to  one  h» 
dred    thousand   dollars  or   more  each  executor  or  administratafi 
is  entitled  to  the  full  compensation  on  principal  and  income  al* 
lowed   herein   to   a   sole  executor  or  administrator,   unless  th«jj 
are  more  than  three,  in  which  case  the  compensation  to  wbiciij 
three  would  be  entitled  must  be  apportioned  among  them  accord*^ 
ing  to  the  services  rendered  by  them,  respectively,  and  a  like  iV\ 
portionment  shall  be  made  in  all  cases  where  there  shall  be  morej 
than  one  executor  or  administrator.     Whore  the  "will  provides  aj 
specific  compensation  to  an  executor  or  administrator  he  i«  n<< ! 
entitled  to  any  allowance  for  his  services,  unless  by  a  writtea, 
instrninent  filed  with  the  surrogate,  he  renounces  the  specific  wn^i 
pensation.     Where  snccesslve  or  different  letters  are  issned  to  th* 
same  person  on  the  estate  of  the  same  decedent,  including  a  m** 
where  letters  testamentary,  or  letters  of  general  administration, 
are  issued  to  a  person  who  has  been  previously  appointed  a  tew ; 
porary    administrator,    he    is    entitled    to    compensation   in  <»ne 
capacity  only,  at  his  election,  except  that  where  he  has  receireil 
compensation  in  one  capacity  he  is  entitled  to  the  excess,  if  any. 
of  the  compensation  alloworl  by  law.  above  the  sum  which  be  hai 
already  roceivod  in  the  other  capacity. 

h.  1895,  ch.  596;  L.  1905,  eh.  828.     In  effect  Aprfl  25,  1906. 
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S  2781.  [Am*il,  lfa»9B.]  I>eterml nation  of  claim  bjr  «nrro- 
sate;  naapeaiifoa  of  «tatate  of  liaiitatlons  in  certain  cases. 

Ou  the  judicial  settleuieut  of  the  account  of  au  executor  or  ad- 
ministrator, he  may  prove  any  debt  owing  to  him  by  the  deiee* 
dent.  Where  u  contest  arlHca  between  the  accounting  party  and 
any  of  the  other  parties  respecting  property  alleged  to  belong  to 
the  estate,  but  to  which  the  accounting  party  lays  claim  either 
iodiridually  or  as  the  representative  of  the  estate,  or  respectioi; 
a  debt,  alk^ed  to  be  due  b^'  the  accounting  party  to  the  decedent, 
or  by  the  decedent  to  the  accounting  party,  the  contest  must,  ex- 
cept where  the  claim  is  made  in  a  representative  capacity,  in 
which  case  it  may,  be  tried  and  determined  in  the  same  manner 
as  any  other  issue  arising  in  the  surrogate's  court. 

From  the  death  of  the  decedent  until  the  first  judicial  settle- 
ment of  the  accounts  of  the  executor  or  administrator,  the  run- 
Ding  of  the  statute  of  limitations,  against  a  debt  due  from  the 
decedent  to  the  accounting  party,  or  any  other  cause  of  action  in 
favor  of  the  latter  against  the  decedent,  is  suspended,  unless  the 
ao(.'Ottitting  party  was  appointed  on  the  revocation  of  former  let- 
ters issued  to  another  person,  in  which  case  the  running  of  the 
statute  is  so  suspended,  from  the  grant  of  letters  to  him,  until 
I  the  first  judicial  settlement  of  his  account.     After  the  first  judi- 
'  cial  settlement  of  the  account  of  an  executor  or  administrator, 
I  the  statute  of  limitations  begins  again  to  run  against  a  debt  due 
[  to  him  from  the  decedent,  or  any  other  cause  of  action  in  his 
p'favor  against  the  decedent. 

I      L.  1096,  ch.  695. 

I  2732.  [Am^d,  188a,  1897,  181>8,  lOOl,  1903,  1905.]  Order  of 
dintrlbntlon. 

If  the  deceased  died  intestate,  the  surplus  of  his  personal  prop- 
erty after  payment  of  debts;  and  if  he  left  a  will,  such  surplus, 
after  the  payment  of  debts  and  legacies,  if  not  bequeathed,  must 
be  distributed  to  his  widow,  children,  or  next  of  kin,  in  manner 
following: 

1.  One-third  part  to  the  widow,  and  the  residue  in  equal  por- 
tions among  the  children,  and  such  persons  as  legally  represent 
the  children  if  any  of  them  have  died  before  the  deceased. 

2.  If  there  be  no  children,  nor  any  legal  representatives  of 
them,  then  one-half  of  the  whole  surplus  shall  be  allotted  to  the 
widow,  and  the  other  half  distributed  to  the  next  of  kin  of  the 
deceased,  entitled  under  the  provisions  of  this  section. 

3.  If  the  deceased  leaves  a  widow,  and  no  descendant,  parents, 
brother  or  sister,  nephew  or  niece,  the  W'idow  shall  be  entitled 
to  the  whole  surplus,  but  if  there  be  a  brother  or  sister,  nci>hew 
or  niece,  and  no  descendant  or  parent,  the  widow  shall  be  enti- 
tled to  one-half  of  the  surplus  as  aljove  provided,  and  to  the 
whole  of  the. residue  if  it  does  not  exceed  two  thousand  dollars; 
if  the  residue  exceeds  that  sum,  she  shall  receive  in  addition  to 
the  one-half,  two  thousand  dollars;  and  the  remainder  shall  be 
dii^tributed  to  the  brothers  and  sisters  and  thoir  representatives. 

4.  If  there  be  no  widow,  the  whole  surplus  shall  be  distributed 
equally  to  and  among  the  children,  and  such  as  legally  represent 
them. 

5.  [Ani'd,  1903.]  If  there  bo  no  widow,  and  no  children,  and 
no  representatives  of  a  child,  the  whole  surplus  shall  be  distrib- 
uted to  the  next  of  kin,  in  equal  degree  to  the  deceased,  and 
their  legal  representatives;  and  if  all  the  brothers  and  sisters  of 
the  intestate  be  living,  the  whole  surplus  shall  be  distributed  to 
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them;  if  any  of  them  be  living  and  any  be  dead,  to  the  brothers 
and  sisters  living,  and  the  descendants  in  whatever  degree  of 
those  dead;  so  that  to  each  living  brother  or  sister  shall  be  dis- 
tributed such  share  as  would  have  been  distributed  to  him  or  her 
if  all  the  brothers  and  sisters  of  the  intestate  who  shall  hare 
died  leaving  issue  had  been  living,  and  so  that  there  shall  be  dis- 
tributed to  such  descendants  in  whatever  degree,  collectively,  the 
share  which  their  parent  would  have  received  if  living;  and  the 
same  rule  shall  prevail  as  to  all  direct  lineal  descendants  of  every 
brother  and  sister  of  the  intestate  whenever  such  descendants 
i^re  of  unequal  degrees. 

L.  1003,  ch.  367.     In  effect  Sept.  1,  1908. 

6.  If  the  deceased  leave  no  children,  and  no  representative  of 
them,  and  no  father,  and  leave  a  widow  and  a  mother,  the  half 
not  distributed  to  the  widow  shall  be  distributed  in  equal  shares 
to  his  mother  and  brothers  and  sisters,  or  the  representatives  of 
such  brothers  and  sisters;  and  if  there  be  no  widow,  the  whole 
surplus  shall  be  distributed  in  like  manner  to  the  mother,  and  to 
the  brothers  and  sisters,  or  the  representatives  of  such  brothers 
and  sisters. 

7.  If  the  deceased  leave  a  father  and  no  child  or  descendant 
the  father  shall  take  one-half  if  there  be  a  widow,  and  the  whole, 
if  there  be  no  widow. 

8.  If  the  deceased  leave  a  mother,  and  no  child  or  descendant, 
father,  brother,  sister,   or  representative  of  a  brother  or  sister,  ; 
the  mother,   if  there  be  a  widow,  shall  take  one-half;  and  the 
wholo,  if  there  be  no  widow. 

9.  If  the  deceased  was  illegitimate  and  leave  a  mother,  and  no  ; 
child,  or  descendant,  or  widow,  such  mother  shall  take  the  whole 
and  shall  be  entitled  to  letters  of  administration  in  exclusion  of 
all  other  persons.  If  the  mother  of  such  deceased  be  dead,  the 
relatives  of  the  deceased  on  the  part  of  the  mother  shall  take  io 
the  same  manner  as  if  the  deceased  had  been  legitimate,  and  be 
entitled  to  letters  of  administration  in  the  same  order. 

10.  Whore  the  descendants,  or  next  of  kin  of  the  deceased,  en- 
titled to  share  in  his  estate,  are  all  in  equal  degree  to  the  de- 
ceased, their  shares  shall  be  equal. 

11.  When  such  descendants  or  next  of  kin  are  of  unequal  de- 
grees of  kindred,  the  surplus  shall  be  apportioned  among  those 
entitled  thereto,  according  to  their  respective  stocks;  so  that  those 
who  take  in  their  own  right  shall  receive  equal  shares,  and  tha<e 
who  take  by  representation  shall^  receive  the  share  to  which  the 
parent  whom  they  represont,  if  living,  would  have  been  entitled. 

12.  [Am»d,  18»8,  iiKW.]  No  representation  shall  be  admitted 
among  coUnternls  after  brothers  and  sisters  descendants. 

This  act  shall  not  apply  to  an  estate  of  a  decedent  who  shall 
have  died  prior  to  the  time  this  act  shall  take  effect. 
L.  1808.  ch.  319;  L.  1905,  ch.  539.    In  effect  May  18,  1905. 

13.  Relatives  of  the  half-blood  shall  take  equally  with  those  of 
the  whole  blood  in  the  same  degree;  and  the  representatives  of 
such  relatives  shall  take  in  the  same  manner  as  the  representt- 
tives  of  the  whole  blood. 

14.  Descendants  and  next  of  kin  of  the  deceased,  begotten  he- 
fore  his  death,  but  born  thereafter,  shall  take  in  the  same  man- 
ner as  if  they  had  been  born  in  the  life-time  of  the  deceased,  and 
had  survived  him. 

15.  [Added,  1897.]     If  a  woman  die,  leaving  illegitimate  chil- 
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dren,  and  no  lawful  isfiue,  such  children  inherit  her  personal  prop- 
erty as  if  legitimate. 

L.189B.di.fl9S,8abd.l5:  L.1897,  ch.87.   tn  effect  Hareh  9,  IWT. 

16.  [Added,  1901.]  If  there  be  no  husband  or  wife  surviving 
and  no  children,  and  no  representatives  of  a  child,  and  no  next  of 
kin,  then  the  whode  surplus  shall  be  distributed  equally  to  and 
among  the  next  of  kin  of  the  husband  or  wife  of  the  deceased,  as 
the  case  may  be,  and  such  next  of  kin  shall  be  deemed  next  of  kin 
of  the  deceased  for  all  the  purposes  specified  in  this  chapter;  but 
Mch  surplus  shall  not,  and  shall  not  be  construed  to,  embrace 
any  personal  property  except  such  as  was  received  by  the  deceased 
from  such  husband  or  wife,  as  the  case  may  be,  by  will  or  by 
virtue  of  the  laws  relating  to  the  distribution  of  the  personal  prop- 
erty of  the  deceased  person. 

L.  18S»3,  ch.  888;  rabd.  15  added  by  L.  1897,  cb.  37;  subd.  16  added  by  L. 
m,  eh.  410.    In  effect  Sept.  1, 1901 . 

I  2T83.  [Am'd,  1893.]     AdTancements. 

If  any  child  of  such  deceased  person  have  been  advanced  by 
the  deceased,  by  settlement  or  portion  of  real  or  personal  prop- 
erty, the  value  thereof  shall  be  reckoned  with  that  part  of  the 
aarplas  of  the  personal  property,  which  remains  to  be  distributed 
among  the  children;  and  if  such  advancement  be  equal  or  superior 
lo  the  amount,  which,  according  to  the  preceding  section,  would 
le  distributed  to  such  child,  as  his  share  of  such  surplus  and  ad- 
vancement, such  child  and  his  descendants  shall  be  excluded  from 
any  share  in  the  distribution  of  such  surplus.  If  such  advance- 
ment be  not  equal  to  such  amount,  such  child,  or  his  descend*- 
iants,  shall  be  entitled  to  receive  so  much  only,  as  is  sufficient  to 
Inake  all  the  shares  of  all  the  children,  in  such  surplus  and  ad- 
Ivancement,  to  be  equal,  as  near  as  can  be  estimated.  The  main- 
;taining  or  educating,  or  the  giving  of  money  to  a  child,  without 
a  view  to  a  portion  or  settlement  in  life,  shall  not  be  deemed  an 

vancement,  within  the  meaning  of  this  section,  nor  shall  the 

tregoing  provisions  of  this  section  apply  Jn  any  case  where  there 
any  real  property  of  the  intestate  to  descend  to  his  heirs, 
ere  there  is  a  surplus  of  personal  property  to  be  distributed, 
the  advancement  consisted  of  personal  property,  or  where  a 
deficiency  in  the  adjustpient  of  an  advancement  of  real  property 
;is  chargeable  on  personal  property,  the  decree  for  distribution,  in 
the  surrogate's  court,  mu«t  adjust  all  the  advancements  which 
^have  not  been  previously  adjusted  by  the  judgment  of  a  court  of 
rompetent  jurisdiction.  For  that  purpose,  if  any  person  to  be 
affected  by  the  decree,  is  not  a  party  to  the  proceeding,  the  sur- 
rof?ate  must  cause  him  to  be  brought  in  by  a  supplemental  citation. 

U  1893,  cb.  686. 

i  2734.   [Am'df  1898.]     Bstates  of  mnxrled  fromen. 

The  provisions  of  this  article  respecting  the  distribution  of  prop- 
erty of  deceased  persons  apply  to  the  personal  property  of  married 
women  dying,  leaving  descendants  them  surviving.  The  husband 
of  any  such  deceased  married  woman  shall  be  entitled  to  the  same 
distributive  share  in  the  personal  property  of  his  wife  to  which 
a  widow  is  entitled  in  the  personal  property  of  her  husband  by 
the  proTisions  of  this  article  and  no  more. 

L.  1893,  eb.  686. 

112736.274].      [Repealed-.   L.  1893,  ch.  686.] 

f  2742.  Effect  of  Judicial  Mettlement  of  account. 

A  judicial  settlement  of  the  account  of  an  executor  or  admin- 
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a£fected,  where  a  petition  was  presented  and  the  proper  penoia 
were  duly  cited  and  a  decree  authorizing  a  mortgage,  lease  or  sak 
was  made  as  prescribed  in  this  title,  by  any  omission,  error,  dfr 
feet  or  irregularity  occurring  between  the  return  of  the  citation 
and  the  making  of  the  decree,  except  so  far  as  the  same  wouU 
affect  the  title  of  a  purchaser  at  a  sale  made  pursuant  to  tbe 
directions  contained  in  a  judgment  rendered  by  the  supreme  conrt, 

L.  1901,  ch.  750.    In  effect  Sept.  1, 1904.    From  former  |  2784. 


S  2764.  [Am*cl,  1894,  1004.]  Allowance  on  btd  to  creditor 
pnrclinslnflr. 

If  a  creditor  of  the  decedent  becomes  the  purchaser  of  any  oj 
the  decedent's  real  property,  the  surrogate  mav,  upon  his  ippS 
cation,  direct  the  amount  of  his  claim  to  be  allowed,  in  the  nw 
instance,  upon  the  purchase  price:  and  such  purchaser  shall  onlj 
be  required  to  pay  the  balance  at  the  time  of  the  sale.  But,  si 
case  the  proceeds  of  the  decedent's  real  property  shall  be  inauil 
cient  to  satisfy  the  costs  and  expenses  of  aaministration  and  t^ 
debts  and  funeral  expenses  of  the  decedent,  the  purchasing  crtd| 
iter  shall  be  allowed  and  credited,  upon  the  judicial  settlemetf 
of  the  accounts  of  the  executor  or  administrator,  only  the  amoiia 
he  may  be  entitled  to  receive  upon  his  claim  and  shall  then 
the  difference  between  the  amount  originally  allowed  and 
amount  he  is  entitled  to  receive.  In  case  any  purchaser 
credit  on  his  bid.  as  aforesaid,  no  deed  shall  be  delivered  to  - 
until  the  judicial  settlement  of  the  accounts  of  the  executor 
administrator  nor  nntil  he  shall  have  paid  the  entire  amount 
quired  under  the  provisions  of  this  section. 

L.  1894,  ch.  735;  L.  1904,  ch.  750.    ta  effect  Sept.  1, 1904. 

§  2765.  [Am>d,  1894,  1904.1     Sale  to  be  refmied  if  bond 
UrlTen.  ^ 

A  decree  empowering  an  executor  or  administrator  to  ino^ 
gage,  lease  or  sell  shall  not  be  granted  if  any  of  the  persons  ii^ 
terested  in  the  estate  give  bonds  to  the  surrogate  in  such  sal 
and  with  such  sureties  as  he  directs  and  approves,  with  c«9 
dition  to  pay  all  the  debts,  legacies  and  expenses  of  admini^ 
tion  so  far  as  the  goods,  chattels,  rights  and  credits  of  the  k 
ceased  are  insufficient  therefor,  within  such  time  as  the  surrogn 
may  direct.  ! 

L.  1894,  ch.  7S5;  L.  1904,  ch.  7S0.    In  effect  Sept.  1, 1904. 

U  2706-2770.  f  Repealed  by  L.  1904,  ch.  750.  In  effect  Sept  I 
1904,  provided,  however,  that,  in  cases  where  the  decree  for  ril 
disposition  of  decedent's  real  property,  for  the  payment  of  debl 
and  funoral  expenses  shall  have  been  entered  prior  to  the  tiitt 
this  act  takes  effect,  all  subsequent  proceedings  shall  be  in  ac 
oordaiice  with  the  provisions  of  the  statutes  then  existing:  an<^  t 
that  extent  said  sections  shall  be  considered  as  still  in  force.] 


S  2771.  What  credit  allo^vcil  on  sale. 

The  surrogate  may,  in  the  order  directing  the  execution  of  tW 
decree,  or  in  a  separate  order  made  before  the  sale,  allow  a  sale  in 
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BQie  ralae  must  be  ascertained,  if  the  consent  does  not  fix  it; 
ku  appraisement  under  oath,  made  by  one  or  more  persons 
pnDted  by  the  surrogate  for  the  purpose. 
Fb.  8.  W,  I  72  (2  EdaL  99),  am'd;  L.  1870.   eb.  30. 


^ 


Id.)  trUen  money  may  be  retained. 

lere  an  admitted  debt  of  the  decedent  is  not  yet  due,  and 
creditor  will  not  accept  present  payment,  with  a  rebate  of 
;;  or  where  an  action  is  pending  between  the  executor  or 
tinistrator  and  a  person  claiming  to  be  a  creditor  of  the  de- 
It:  the  decree  must  direct  that  a  sum,  sufficient  to  satisfy 
"  lim,  or  the  proportion  to  which  it  is  entitled,  together  with 
»babie  amount  of  the  interest  and  costs,   be  retained  in 
ids  of  the  accounting  party;  or  be  deposited  in  a  safe  bank, 
It  company,  subject  to  the  surrogate's  order;  or  be  paid 
the  surrogate's  court,  for  the  purpose  of  being  applied  to  the 
Tieiit  of  the  claim,  when  it  is  due,  recovered  or  settled;  and 
^80  much  thereof,  as  is  not  needed,  for  that  purpose,  be  after- 
distributed  according  to  law. 
&  96,  S  74  (2  Edm.  99). 

tAm»4,  1886,  1960.]    Id.f  abave  oC  tnfaAt. 

ken  a  legacy  or  distributive  share  is  payable  to  an  infant, 
lecree  may,  in  the  discretion  of  the  surrogate's  court,  direct 
w)  much  of  it  as  may  be  necessary,  to  be  paid  to  his  gen- 
Suardian,  to  be  applied  to  his  support  and  education;  or 
it  does  not  exceed  fifty  dollars,  the  decree  may  order  it  to 
lid  to  his  father,  and  if  his  father  bo  dead,  then  to  his 
jr,  for  the  use  and  benefit  of  such  infant.  Said  court  may, 
discretion,  by  its  decree,  direct  any  legacy  or  distributlvxj 
or  part  of  a  legacy  or  distributive  share,  not  paid  or  ap- 
as  aforesaid,  which  is  payat)le  to  an  infant,  to  be  paid  to 
leral  guardian  of  such  infant,  upon  his  executing  and  de- 
ig  with  the  surrogate  in  his  office,  a  bond  running  to  sUch 
wHh  two  or  more  sufficient  sureties,  duly  acknowledged 
ipproved  by  the  surrogate,  in  double  the  amount  of  sueh 
or  diatribntive  share,  conditioned  that  such  general 
in  shall  faithfully  apply  such  legacy  or  distributive  share, 
ider  a  true  and  just  account  of  the  application  thereof,  in 
t«,  to  any  court  having  cognizance  thereof,  when  there- 
rejquired,  the  sureties  in  which  bond  shall  justify  as  re- 
'  in  this  act,  unless  the  surrogate  shall  determine  that  the 
bond  given  by  the  guardian  is  ample  and  of  sufficient 
»t  to  cover  such  legacy  or  distributive  share.  The  said 
niay,  in  its  discretion,  from  time  to  time,  authorize  or 
such  general  guardian  to  expend  such  part  of  such 
\0T  distributive  share,  in  the  support,  maintenance  and 
ition  of  such  infant  as  it  deems  necessary.  On  such 
ifs  coming  twenty-one  years  of  age,  he  shall  be  en- 
to  receive,  and  his  general  guardian  shall  pay  or  d^ 
to  him,  under  the  direction  of  the  surrogate's  court,  the 
roes  so  taken,  and  the  interest  or  other  moneys  that  may 
been  paid  to  or  reoeived  by  such  general  guardian,  after 
"ting  therefrom  such  amounts  as  have  been  paid  or  ex- 
la  pursuance  of  the  orders  and  decrees  of  said  court,  so 
U  aforesaid  and  the  legal  commissions  of  such  guardians 
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f  2783,  Contract   for  la,nd«|  effect  of  conveyance  of  de- 
GedenfM  Intcrent. 

A  conveyance  of  the  decedent's  interest  in  all  the  real  property 
held  by  him  under  a  contract  for  the  purchase  thereof  operates  «« 
an  assignment  of  the  contract  to  the  purchaser;  and  vests  in  him. 
his  heirs  and  assigns,  all  the  right,  title,  and  interest  of  all  the 
persons  entitled,  at  the  time  of  the  sale,  in  and  to  the  decedent's 
interest  in  the  real  property, 

S  27S3.  Id.t  effect  of  conveyance  of  part. 

A  conveyance  of  the  decedent's  interest  in  a  part  only  of  the 
real  property,  held  under  such  a  contract,  transfers  to  the  pur- 
chaser all  the  decedent's  right,  title,  and  interest  in  and  to  the 
part  so  sold;  and  all  rights,  which  would  be  acquired  thereto,  by 
the  executor  or  administrator,  or  by  any  person  entitled,  at  the 
time  of  the  sale,  to  the  interest  of  the  decedent  therein,  by  perfect- 
ing the  title  to  the  property  contracted  for,  pursuant  to  the  ci>n- 
tract.  Upon  fully  complying  with  the  contract,  the  purchaser  has 
the  same  right  to  enforce  performance  thereof,  with  respect  i» 
the  part  conveyed  to  him;  and  the  executor  or  administrator,  or 
his  assignee,  has  the  same  right  to  enforce  performance,  with  re- 
spect to  the  residue,  as  the  decedent  would  have  had.  if  he  was 
living.  Any  title  acquired  by  the  executor  or  administrator,  or 
his  assignee,  with  respect  to  the  part  not  sold,  must  be  held  i^ 
trust  for  the  use  of  the  persons  entitled  to  the  decedent's  ia*i 
terest;  subject  to  the  dower  of  the  widow,  if  any. 

S  2784.  r  Repealed  by  L.  1904,  ch.  750.  In  efifect  Sept.  1, 1' 
provided,  however,  that,  in  cases  where  the  decree  for  the  dii 
position  of  decedent's  real  property,  for  the  payment  of  debts  ai 
funeral  expenses  shall  have  been  entered  prior  to  the  time  thi 
act  takes  effect,  all  subsequent  proceedings  shall  be  in  accordan< 
with  the  provisions  of  the  statutes  then  existing;  and  to  tbi 
extent  said  sections  shall  be  considered  as  still  in  force] 


(  278S.   Pnrchaaer'n  title  not  affected  1»y  certain  lrres:«^ 
larltlen,  etc.i  pretinniptlon,  fvhere   recordu  have   been 
moved. 

Where  the  records  of  the  surrogate's  court  have  been  heretofopei 
or  are  hereafter,   removed   from  one  place  to 
the  same  or  another  c 
after  a  sale  or  other  d    ^ 

est  in  real  property,  as  prescribed  in  thfs  title,'  the  due  appoint 
ment  of  a  guardian  for  each  infant  party  to  the  special  proceedinc 
must  be  presunuHl,  and  can  be  disproved  only  by  affirmative  record 
evidence  to  the  contrary. 


.  tiie  surrogHif  s  couri  nave  oeen  nereroiorei 
oved   from  one  place  to  another,   in  eitheB 
:ounty,  and  twenty-five  years  have  elapse^ 
lisposition  of  real  property,  or  of  an  intCT-' 


SS  278«-2707.  rRei)ealed  by  L.  1904,  ch.  750.  In  effect  Sept.  1, 
1904,  provided,  however,  that,  in  cases  where  the  decree  for  the 
disTM)sition  of  de<'ed(Mit*s  real  property,  for  the  pa^vment  of  d*»ht« 
ana  funcrnl  (»x])ons(»s  shall  have  been  entered  prior  to  the  tiro* 
this  act  tnkcs  ofFrct.  nil  sulisoqnent  proceedings  shall  be  in  nt^ 
i'ordance  "vvith  the  provisions  of  the  statutes  then  existing:  and  to' 
that  extent  said  sections  sligll  be  considered  as  still  In  force.) 
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paid  to  the  person  entitled  thereto,  at  the  expiration  of 
[years  from  the  time  when  the  decree  is  made,  or  when  the 
p  or  distribntlTe  share. is  payable  by  the  terms  of  the  decree, 
loioney,  so  paid  to  the  county  treasurer,  can  be  paid  out  by 
onJy  by  the  special  direction  of  the  surrogate;  or  pursuant 
|e  judgment  of  a  court  of  competent  Jurisdiction. 

Utrr  of  i  8L 
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advantageous  sale  can  be  made  of  such  real  estate  by  including 
the  sale  of  such  right  of  dower;  and,  if  it  shall  be  determiued  by 
the  court  that  a  larger  sum  will  be  realized  on  such  sale,  appli- 
cable to  the  payment  of  debts  and  funeral  expenses,  by  includ- 
ing in  such  sale  the  right  of  dower,  the  interest  of  the  parly  en- 
titled thereto  shall  pass  thereby;  and  the  purchaser,  his  heirs 
and  assigns,  shall  hold  the  property  free  and  discharged  from 
any  claim  by  virtue  of  that  right.  The  regulations  and  provisions 
of  article  two  title  one  of  chapter  fourteen  of  this  act,  prescrib- 
ing the  rules  of  practice  in  relation  to  the  right  of  dower  in  ac- 
tions for  the  partition  of  real  estate,  so  far  as  the  same  may  be 
applicable,  shall  govern  and  control  the  disposition  of  moneys 
realized  on  such  sale  which  shall  belong  to  the  owner  of  said  right 
of  dower. 
L.  1806,  eb.  430.     In  effect  May  16,  19QS. 

f  2801.   [Ain*d,  18t»4,  1904.J   Restitution   for  assets  smbse- 
qnently  discovered. 

Where  a  decree  has  been  made  for  the  application  of  the  pro- 
ceeds of  real  property  to  the  payment  of  the  decedent's  debts,  or 
funeral  expenses  as  prescribed  in  this  title,  and  assets,  which 
should  have  been  applied  thereto,  are  afterwards  discovered;  or, 
for  any  other  reason,  money  or  other  personal  property  of  the 
decedent,  which  should  have  been  applied  thereto,  afterwards 
comes  to  the  hands  of  the  executor,  administrator,  legatee  or 
next  of  kin,  the  heir,  devisee  or  other  person  aggrieved  may  main- 
tain an  action  to  procure  reimbursement  therefrom. 

U  1»4,  ch.  735;  L.  1904,  ch.  760.     In  effect  Sept.  1,  1904. 
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S7S0.  [Jkm*^  lSb4,]     Petttton,  wlien 
ited. 


aad  br  TrKom  pre- 


U  any  time  within  three  years  after  letters  were  first  duly 
ited  within  the  State,  upon  the  estate  of  a  decedent,  an  exec- 
or  administrator,  whetner  sole  or  joined  in  the  letters  with 
ther  other  than  a  temporary  administrator,  or  a  person  hold- 
,A  judgment  lien  upon  decedent's  real  property  at  the  time  of 
^tfptth,  or  any  other  creditor  of  the  decedent,  other  than  a 
'itor  by  a  mortgage,  which  is  a  lien  upon  the  decedent's  real 
erty,  may  present  to  the  surrogate's  court,  from  which  let- 
were  issued,  a  written  petition,  duly  verified,  praying  for  a 
?e  directing  the  disposition  of  the  decedent's  real  property, 
iterest  in  real  property,  specified  in  the  last  section,  or  so 
thereof  as  is  necessary  for  the  oayment  of  his  debts  or 
il  expenses,  or,  if  so  decreed  as  nereinafter  provided,  for 
I  payment  of  any  judgrment  liens  existing  upon  such  land,  or 
'  portion  thereof,  at  decedent's  death,  by  the  mortgage.  lease 
lie  at  public  or  private  sale  thereof;  and  thi>.t  the  parties 
in  the  petition  and  all  other  necessary  {parties,  as  pre- 
jn  the  subseauent  sections  of  this  title,  may  be  citea  to 
cause  why  such  a  decree  should  not  be  made. 

(UM,  eb.  735.     Soe  f  1844,  tubd.  1. 


^ 


i1.  f  Ain*d,  1887.]      Creditor's  timte  to  apply  extended 
srtala  eanea. 

time,  during  which   an  action   Is  pending  in   a   court  of 

i,  between  a  creditor  and  an  executor  or  administrator  of 

tate,  is  not  a  part  of  the  time  limited  in  the  last  section,  for 

tating  a  petition,  founded  upon  a  debt,  which  was  in  contro- 

f  in  the  action;  if  the  creditor  has,  before  the  expiration  of 

Ume  so  limited,  filed  ia  the  clerk's  office  of  the  county  whore 

tal  property  is  situated,  a  notice  of  the  pendency  of  the  ac- 

[specifying  the  names  of  the  parties,  the  object  of  the  action, 

[If  the  creditor's  debt  is  mane  the  foundation  of  a  counter- 

the  nature  of  the  counterclaim;  containing  a  description  of 

)perty  in  that  county  to  be  affected  thereby;  and  stating 

will  be  held  as  security  for  any  judgment  obtained  in  the 

I.    A  notice  so  filed  must  be  recorded  and  indexed,  and  may 

ncelled,   as   prescribed,  with  respect  to  the  notice  of  pen- 

of  an  action,  in  article  nine. of  title  first  of  chapter  four- 

^f  this  act.     It  may  also  be  cancelled  in  like  manner,  or  a 

led  portion   of  the  property  affected   thereby,  may  bo  dis- 

d  from  the  lien  thereof,  by  the  order  of  the  court  in  which 

tion  Is  pending,  made  upon  the  application  of  a  person  hav- 

interest  in  the  real  iiroperty,  upon  notice  to  tne  creditor, 

,on  such  terms  as  justice  requires.    Whenever  an  executor, 

listrator  or  creditor  of  a  deceased  person  shall  have  com- 

il.  or  shall  hereafter  commence,  an  action  in  any  court  of 

tent  jurisdiction  of  this  State  for  the  purpose  of  setting 

any  fraudulent  conveyance  of,  or  incumbrance  uiK>n,  any 

state  of  such  deceased  person,  and  such  action  shall  have 

decided  in   favor  of  sucn  executor,  administrator  or  crod- 

lach  executor,  administrator  or  creditor  may,  at  any  time 

»  three  years  after  the  final  determination  of  such  action, 

and  mamtain   an  action  or  proceedings  against  the  proper 

'T.  in  any  court  of  competent  jurisdiction  of  this  State,  for 

ot  such  real  estate,  and  for  a  distribution  of  the  proceeds 

reai  estate  among  the  creditors  of  such  deceased  person, 
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and  other  persons  entitled  to  the  same  as  may  be  directed  bj  ti 
judgment  in  such  action. 

L.  1887,  cb.  423. 


§  2752.  [Am^d,  1804.]      Contents  of  petition. 

The  petition  must  set  forth  the  following  matters,  as  nearly  I 
the  petitioner  can,  upon  diligent  inquiry,  ascertain  them: 

1.  [Am'd,  1904.]  The  amount  of  the  unpaid  debts  and  fi 
neral  expenses  of  the  decedent  and  that  the  personal  estate  is  ii 
adequate  for  the  payment  thereof. 

L.  1904,  ch.  750.    In  effect  Sept.  1, 1904.  * 

'I 

2.  A  general  description  of  all  the  decedent's  real  property,  si 
interest   in  real   property,   within  the  state,   which   niav  be  di 
posed  of  as  prescribed  in  this  title;  a  statement  of  the'  value  i 
each  distinct  parcel:  whether  it  is  improved  or  not;  whether 
is  occupied  or  not;  and,  if  occupied,  the  name  of  each  ocoiipaa 
whether  it  is  incumbered  by  a  mortgage  lien  or  liens  together  vi 
a   statement  of  the   amount  due  or  claimed  to   be   due  therefl 
Where  the  petition  describes  an  interest  in  real  property.  f^\^ 
tied    in   section    two    thousand   seven   hundred   and    fortv-niiic  i 
this  act,  the  value  of  the  interest  must  be  stated,  and  also 
value  of,  and  the  other  particulars,  specified  in  this  section, 
latiug  to  the  real  property  to  which  the  interest  attaches. 

3.  The  names  of  the  husband  or  wife,  and  of  all  the  heirs  i 
devisees  of  the  decedent,   and   also  every  other   person  claiml 
under  them,  or  either  of  them,  stating  who,  if  any,  are  iufanl 
the  age  of  each   infant,  and  the   name  of  his  general  guardi^ 
if  any;  and  also,  if  the  petition  is  presented  by  a  creditor  or  ji 
ment*  lienor,  the  name  of  each  executor  or  administrator. 

4.  If  the  petition  is  presented  by  an  executor  or  administral 
the  amount  of  personal  property  which  has  come  to  his  har 
and  those  of  his  coexecutors  or  coadministrators,  if  anv: 
application  thereof,  and  the  amount  which  may  yet  be  real 
therefrom. 

L.  1894,  ch.  735 


§   27K.^.    TAmM,    1894.]      Proceedlnira   where    some  of 
fiiotw  are  aiikno-rvn. 

If,  upon  diligent  inquiry,  any  of  the  matters  required  to 
set  forth,  as  prescribed  in  the  last  section,  cannot  be  ascertaii 
by  the  petitioner,  that  fact  must  be  shown  to  the  surrowte' 
satisfaction,  and  the  surrogate  must,  thereupon,  inquire  into  ti 
matter,  as  prescribed  in  article  first  of  title  second  of  this  chJil 
ter.  If  the  petition  is  presented  by  a  creditor  or  jndpniefii 
lienor,  the  surrojjate  mny,  by  order,  require  the  executor  or  ai 
ministrator  to  render  such  an  account  or  other  statement,  as  ^ 
deems  necessary  for  the  purpose  of  the  inquiry, 

L.  1894,  ch.  735. 


§  2754.    fAiii'd,  18f>4.]      Citation  thereupon. 

Where  the  surrot^ate  is  satisfied  that  all  the  facts,  specified  i 
the  last  section  but  one,  have  been  ascertained,  as  far  as  tbej 
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to  bo  eiecuted:  so  that  the  persons  beneficially  interested  are,  by 
the  terms  of  the  will,  or  by  operation  of  law,  entitled  to  receive 
auy  money  or  other  personal  property  from  the  trustee. 

S  2806.  Who  may  apply  therefor. 

A  petition,  praying  for  a  judicial  settlement,  as  prescribed  in 
the  last  section,  and  that  the  testamentary  trustee  may  be  cited 
10  show  cause,  why  he  should  not  render  and  settle  his  account, 
aay  be  presented,  by  any  person  beneficially  interested  in  the 
txecution  of  any  of  the  trusts;  or  by  any  person  in  behalf  of  an 
bfant  so  beneficially  interested;  or  by  a  surety  in  the  bond  of 
Jkt  testamentary  trustee,  given  as  prescribed  in  this  title,  or  by 
le  legal  representative  of  such  a  surety.  Upon  the  presentation 
If  the  petition,  the  surrogate  must  issue  a  citation  accordingly, 
IBless  the  account  of  the  testamentary  trustee  has  been  iudi- 
lally  settled,  within  a  year  before  the  petition  is  presented;  in 
rliich  case,  the  surrogate  may,  in  his  discretion,  entertain,  or 
kecline  to  entertain,  the  petition. 

f  2809.  Proeeedinira  upon  return  of  oltatlon. 

Sections  2727  and  2728  of  this  act  apply   to  the  proceedings 
>n  a  citation,  issued  as  prescribed  in  the  last  section,  and  to 
testamentary  trustee  to  whom  the  citation  is  directed. 

|i  2810.  Judicial  aettlement  on  petition  of  trustee. 

I  When  one  year  has  expired  since  the  probate  of  the  will,  or 
ii^n  the  trusts,  or  one  or  more  distinct  and  separate  trusts, 
leated  by  the  will,  have  been,  or  are  ready  to  be,  fully  executed, 
i  testamentary  trustee  may  present  to  the  surrogate's  court  a 
Itition,  duly  verified,  setting  forth  the  facts,  and  praying  that 
■  account  may  be  judicially  settled;  and  that  all  the  persons 
mo  are  entitled,  absolutely  or  contingently,  by  the  terms  of  the 
III,  or  by  operation  of  law,  to  share  in  the  fund,  or  in  the 
?ds  of  property  held  by  the  petitioner,  as  a  part  of  his 
lU  may  be  cited  to  attend  the  settlement  Thereupon  the 
rogatc  must  issue  a  citation  accordingly.  Sections  2729,  2730, 
27.31  of  this  act  apply  to  the  proceedings  upon  the  return  of 
Station,  issued  as  prescribeil  in  this  section,  and  to  the  testa- 
mtary  trustee  whose  account  is  to  be  settled.  Anjr  person, 
^Slough  not  named  in  the  citation,  who  is  beneficially  mterested 
i  the  estate  or  fund  which  came  to  the  petitioner's  hands,  or 
i  the  proceeds  thereof,  or  in  the  application  of  that  estate  or 
md,  or  of  the  proceeds  thereof,  is  entitle<1  to  appear  upon  the 
fearing,  and  thus  make  himself  a  party  to  the  special  proceeding. 

i    28^11.   Certain    provialona    of    title    fourth    made    ap- 

Beahle. 

Sections  2734  to  2737,  both  inclURlve,  sections  2739  to  2741, 
Mb  inclusive,  and  sections  2743,  2744,  and  2746  of  this  act, 
>ply  to  and  regulate  the  like  matters,  where  a  testamentary 
Hstee  accounts,  as  prescribed  in  this  title:  except  as  otherwise 
•escribed  in  the  next  two  sections.  To  each  account,  filed  as 
escribed  in  this  title,  must  be  annexed  an  affidavit,  in  the  form 
ascribed  in  section  2733  of  this  act,  for  the  affidavit  to  be 
mexed  to  the  account  of  an  executor  or  administrator:  except 
iat  the  expression,  "  the  trusts  created  by  the  will ".  with 
icfa  other  descriiytion  of  the  trust,  as  is  necessary  to  identify 
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^  :i7r»7.    [Am'd,   lt>04.]     Decree  to  mortgrase,  le«He  or  srll,^ 

If  it  shall  appear  to  tlio  satisfaction  of  the  surropato  that  tlip 
piTsoiiril  osiaio  of  the  doi-odt'iit  is  iiisuHic-lent  f<»r  the  paynaitt 'j( 
his  debts  and  fnneral  expenses,  the  surrogate  shall  nuikf*  a  *^»- 
cref  einv)oweriniy:  the  exeontor  or  administrator  to  luorijraue.  li  i« 
or  sell  the  whole  or  sneh  part  of  the  real  pn»perty  or  interest  (< 
the  decedent  in  real  property  as  th(>  snrroj:ate  shall  <leein  nnn^ 
sary  for  the  payment  thereof.  The  snrropate  may  limit  Xh 
amlinnt  to  b<'  sold  and  afterward  extend  the  power  to  iilic 
parrels  aiwl  direct  the  order  of  the  sale  of  parcels  and  may  dint: 
whether  th^  same  be  mortjraped,  leased,  or  sold,  for  the  puriM 
of  preservin;:;-  all  the  rij^hts  and  eqnities  of  the  parties  an*!  pn 
ventinp  any  unnecessary  disposition  of  such  real  pro]>errT;  an 
may  limit  the  amount  to  he  raised  thereby.  The  decree  ma 
describe  the  pr  )perty  to  be  sold  with  common  certainty.  If 
appears  that  one  or  more  distinct  parcel  of  which  the  dcfe«]a 
di«'d  seized  has  been  devised  by  him  or  sold  by  his  ht-irv  ti 
di'cree  must  provide  that  the  several  distinct  parcels  l»e  sold 
the  followincr  or«ler: 

1.  Proi>erty  which  descended  to  the  decedent's  heirs  and  wbl 
has  not  l>een  sold  ))y  them. 

2.  Pro])erty   so  desc«Mided   which  has  been   sold   by    them. 

8.   Property  which  has  been  dcA'ised   which  has    not   bin^n  fl 
by  the  devisee. 

4.  Property  so  devised  which  has  been  sold  by  the  Jeviscp., 

L.  KKM.ch  750.    In  effect  Sept.  1,  1904.    Prom  former  S§  2700,  2701    and  27€lt 
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xecutor  or  administrator  t<»  ex^^ 
by  a  decree  directinir  that  pn'}-*! 


§  27r».S.    fAm'rt.   1Sf>1,   1*>04.1      Duty   of  executor    or  a 
iMtriitor  to  o.veoiite  doeri-e  after  lllliiK  boiifl. 

It  shall  be  the  duty  of  the  exi 
the  power  conterred  upon  him 

be  m<>rltfaj;ed,  leased  or  sold;  but  he  must  first  ex^M-iito  anl  : 
with  the  surroirate  his  bond,  with  two  or  more  snrcnics,  t"«  1 
pe»r)]ile  of  the  state  in  a  penalty  fixe<l  by  the  surr<»;r:ito  n<»t  I 
than  twice  the  sum  to  be  raised,  or  the  value  of  tlio  real  pP 
erty.  or  intcp^st  in  real  property,  dirc^cted  to  Ik*  sfil<l.  Th«*  ln 
nnist  be  con<litione<l  Tor  tin*  faithful  perft>rmance  of  tho  duTi»>i 
|)ose<l  ui^ui  tlie  i>riiuMpal  by  the  <leeree  and  for  tin*  .le^vjiniti 
by  the  principjil  for  all  moneys  received  by  him  ^^'lioTiever  bf 
required  so  to  do  by  a  court  of  competent  jurisdicticm. 

L.  1894,  ch.  735;  L.  1904,  ch.  750.    In  effect  Sept.  1.  1904. 
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5  27r»f>.    r  A »"'«!.   1SJ>t.   lOOt.l      ProceedlnffH  upon    fftllare' 
exefule  tleoree  or  II le  1>on<l.  ^ 

Where  there  are  two  or  more  executors  or  administrator?,; 
either  of  them  fails,  within  such  time  as  the  surrojrate  d^-ei 
reasonable,  to  prive.  or  to  join  with  his  coexecutors  or  condrai 
istrators  in  irivinp.  n  bond  as  prescribed  in  the  last  s<»<^ion.  i 
surrogate  may  direct  those  ^^•ho  have  jjiven  the  Vm^ikI  to  pr'«<^ 
to  execute  the  decr<'e.  liut  if  a  sole  executor  or  .n<]nunisrnit 
or  all  the  executors  or  administrat<»rs.  so  fail,  such  f.aihire  <h 
be  d('<^med  irround  for  th'^  revocation  of  his  or  thtMr  lett*'rs  i 
the  surrogate  shall.  ui>.'>n  the  applieation  of  any  pers»>n  inlcre^iti 
revoke  such  letters  an<l  j:rant  administration   tu   snob   perscm  i 
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0  his  hands,  either  iiito  Ihe  surrogate's  court,  or  as  the  sarro 
|8te  directs,  a  decree  may  be  made,  accepting  his  resignation^ 
uid  discharging  him  accordingly. 
8i4  U  tStO,  cb.  3S0.  i  8. 

f  281S.  Petition  for  aeciirity  front  testamentary  trniitee. 

Any  person,  beneficially  interested  in  the  execution  of  the 
rust,  may  present  to  the  surrogate's  court  a  written  petition, 
Bly  verifiea,  setting  forth,  either  upon  his  knowledge,  or  upon 
information  and  belief,  any  fact,  respecting  a  testamentary 
$tee.  the  existence  of  which,  if  it  was  interposed  as  an  ob* 
lion  to  panting  letters  tentamentary  to  a  person  named 
executor  in  a  will,  would  make  it  necessary  for  such  a  person 
^gire  security,  in  order  to  entitle  himself  to  letters;  and  pray- 
Ig  for  a  decree,  directing  the  testamentary  trustee  to  give 
tcurity  for  the  performance  of  his  trust;  and  that  he  may  be 
Ited  to  show  cause,  why  such  a  decree  should  not  be  made, 
fpon  the  presentation  of  such  a  petition,  the  surrogate  must 
kne  a  citation  accordingly.  Upon  the  return  of  the  citation, 
decree,  requiring  the  testamentary  trustee  to  give  such  security, 
Ity  be  made,  in  a  case  where  a  person  so  named  as  executor 
entitle  himself  to  letters  testamentary,  only  by  giving  a  bond; 
not  otherwise. 

2818.   Security )   how   grlTen. 

^he  security,  given  as  prescribed  in  the  last  section,  must  be 
^bond  to  the  same  effect,  and  in  the  same  form,  as  an  executor's 
'"id.  Bach  provision  of  'this  chapter,  applicable  to  the  bond 
an  execator,  or  to  the  rights,  duties,  and  liabilities  of  the 
ties  thereto,  or  any  of  them,  including  the  release  of  the 
>ties,  and  the  giving  of  a  new  bond,  apply  to  the  bond  so 
(n,  and  to  the  parties  thereto. 

2817.  Removml   of  teatnmentmry  trnntee. 

either  of  the  following  cases,  a  person  beneficially  interested 
le  execution   of  tbe  trust,   may  present  to  the  surrogate's 
a  written  petition,  duly  verified,   setting  forth  the  facts, 
praying  for  a  decree  removing  a  testamentary  trustee  from 
trust;  and  that  he  may  be  cited  to  show  cause,  wh^  irch  a 
should  not  be  made: 
[1.  Where,  if  he  was  named  in  a  will  as  executor,  letters  tes- 
lentary  would  not  be  issued  to  him,  by  reason  of  his  personal 
qualification   or  incompetency. 

3.  Where,  by  reason  of  his  having  wasted  or  improperly  ap- 
Sed  the  money  or  other  property  in  his  charge,  or  invested 
©ney  in  securities  unauthoriaed  by  law,  or  otherwise  improvi- 
tntly  managed  or  injured  the  property  committed  to  his  charge, 
f  by  reason  of  other  misconduct  in  the  execution  of  his  trust, 
r  dishonesty,  drunkenness,  improvidence,  or  want  of  under- 
landing,  he  IS  nnfit  for  the  due  execution  of  his  trust. 
8.  Where  he  has  failed  to  give  a  bond,  as  required  by  a  decree, 
We  as  prescribed  in  the  last  two  sections;  or  has  wilfully 
tfnsed,  or  without  good  cause  neglected,  to  obey  a  direction' 
f  the  surrogate,  contained  in  any  other  decree,  or  in  an  order. 
Hide  as  prescribed  in  this  title;  or  any  provision  of  law,  relatinf 
>  the  discharge  of  his  duty, 
t  B.  8.  7H>,  cfa.  1,  S  7. 

8or 
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S  2818.   [Am'd,  1884,  190S.]     Appointment  of  ancoeMnor. 

When  a  person  named  in  a  will  as  sole  testamentary  tnistw 
^ies  prior  to  the  probate  of  the  will,  or  by  an  instrameDt  is 
writing  renounces  his  appointment,  or  when,  a  sole  testamentair 
trustee  dies,  or  becomes  a  lunatic,  or  is  by  a  decree  of  the  sur- 
rogate's court  removed  or  allowed  to  resign,  and  the  trust  his 
not  been  fully  executed,  the  same  court  may  appoint  his  suc- 
cessor, unless  such  an  appointment  would  contravene  the  expr»» 
terms  of  the  will.  Where  one  of  two  or  more  persons  named 
in  a  will  as  testamentary  trustees  dies  prior  to  the  probate 
the  will,  or  by  an  instrument  in  writing,  renounces  his  or  th 
appointment,  or  where  one  of  two  or  more  testamentary  trust 
dies  or  becomes  a  lunatic,  or  is  by  a  decree  of  the  surrogate*) 
court  removed  or  allowed  to  resign,  a  successor  shall  not 
appointed,  except  where  such  appointment  is  necessarj'  in  orde 
to  comply  with  the  express  terms  of  the  will,  or  unless  the  same] 
court,  or  the  supreme  court,  shall  be  of  the  opinion  that  t 
appointment  of  a  successor  would  be  for  the  benefit  of  the  cest 
que  trust.  Unless  and  until  a  successor  is  appointed  the  remai 
ing  trustee  or  trustees  may  proceed  and  execute  the  trust 
fully  as  if  such  trustee  (or  trustees)  had  not  died,  renonn 
become  a  lunatic,  been  removed  or  resigned.  Where  a  deer 
removing  a  trustee  or  discharging  him  upon  his  resignation  d 
not  designate  his  successor,  or  the  person  designated  therein  d 
not  qualify,  the  successor  must  be  appointed  and  must  quaJi 
in  the  manner  prescribed  bj'  law  for  the  appointment  and  q 
ficntion  of  an  administrator  with  the  will  annexed. 

L.  187\  eh.  359.  S  S;  1  R.  8.  730.  ch.  1.  H  63,  71 :  U  1654.  ch.  408 ;  L.  IMS,  cb.  810. 
effect  May  6,  1908. 

§  2810.  Proceedlnpra  nrhere   testa mcntnrr  trustee  In  mJ 
executor  or  admlnlatrntor. 

Where  the  same  person  is  a  testamentary  trustee,  and  also 

executor  of  the  will,  or  an  administrator  npon  the  same  esta 

proceedings  taken  by  or  against  him,  as  prescribed  in  this  ti 

do  not  affect  him'  as  executor  or  administrator,  or  the  cri^dit 

of.  or  persons  interested  in,  the  general  estate,  except  in  one 

the  following  cases: 

1.  Where  he  presents  a  petition,  praying?' for  the  revocation 
his  letters,  he  may  also,  in  the  same  petition,  set  forth  the  fa 
upon   showing   which   he   would   be   allowed   to   resign    a.H   t 
mentnry  trust<H?;  and  may  thereupon  pray  for  a  decree  allow 
him  so  to  resign,  and  for  a  citation  accordingly. 

2.  Where  a  person  presents  a  petition,  praying  for  the  rev 
tion  of  letters  issued  to  an  executor  or  administrntor;  and  an 
of  the  facts  set  forth  in  the  petition  are  made,  by  tlic  provisi 
of  this  title,  sufficient  to  entitle  the  same  iKjrson  to  pres<.Tit  a- 
petition,  praying  for  the  removal  of  a  testamentary  trustee:  th* 
p<»tition<T  may  prny  for  a  decree,  removing  the  person  complained 
of  in  both  capacities,  and  for  a  citation  accordingly. 

In  either  case,  proceedings  uiK>n  the  petition  for  the  resijfma^ 
tion  or  removal,  as  the  case  requires,  of  the  testamentary  trustee 
and  for  the  judicial  s(>ttlement  of  his  account,  may  be  taken.  ■>! 
I)rescribed  in  this  title,  in  connection  with,  or  separately  from* 
the  like  proceedings  upon  the  petition  for  the  reyocation  of  tb^' 
letters,  as  the  surrogate  directs. 

«  2820.  Appllcntion  of  tlila  title. 

The  provisions  o(  this  title  apply  to  a  trust  created  by  the  wit 
of  a  resMcnt  of  the  State,  or  relating  to  real  property,  sttnatrf  ] 
within  the  State,  without  regard  to  the  residence  of  the  trustee, 
or  the  time  of  the  execution  of  the  will. 
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TiTi^E  vn. 

Provisions  relating  to  a  guardian. 

fticte  1.  Appolntmeot.  removal,  and  reslgnatioQ  of  a  geoeral  guardian. 

a.  SnpenrlBkin  and  control  of  a  general  guaidlaji.    Bettleinent  of  bSi 

accounts. 
a.  QnardiaOB  appointed  by   will  or  deed. 

ARTICLES  FIRST. 

fpaintmentf  removal^  and  resignation  of  a  general  yttardian 

'f.  2821.  Power  of  coort  to  appoint  guardiana. 

2822.  Petition    for  appointment,    by   infant  over  foarteen. 
2S23.  Contents  of  petition;   citation. 

2824.  Id.;   where  petitioner  is  a  married  woman. 

2825.  Appointment  of  gnnrdlan. 

2826.  Guardian  to  be  Dominated  by  infant. 

2827.  Appointment  of  temporary  guardian  for  infant  under  fourteen. 

2828.  Term  of  office  of  temporary  guardian. 
2839.  Inquiry   as  to  yaloe  of  property. 

2880.  Qnaliflcation  of  guardian  of  property. 

2881.  Id.;   of   guardian  of   person. 

2832.  When  letters  may  be  revolced  for  misconduct,  etc. 

2833.  Citation:   bearing;   decree. 
28S4L  Suspension  of  guardian;  effect  thereof. 

2836.  Application  by  guardian  for  revocation  of  letters. 
2830,  Proceedings   thereupon. 

2837.  Ward  or  new  guardian   may  require  accounting. 

2838.  Application  for  ancillary  letters  to  foreign  guardian, 

2839.  Proceedings  thereupon. 
28tO.  Effect  of  anelllary  letters. 

I     2841.  Application  of  the  last  section  to  former  guardians. 

1  2821.   Power  of  court  to  appoint  aruardiana. 

The  surrogate's  court  has  the  like  power  aud  authority  to  ap- 
'  It  a  general  guardiaD,  of  the  person  or  of  the  profjorry,  or 
of  an  infant,  which  the  chancellor  had,  on  the  thirty-first 
of  December^  eighteen  hundred  and  forty-six.  It  has  also 
rer  and  authonty  to  appoint  a  general  guardian,  of  the  i^erson 
of  the  property,  or  botH,  of  an  infant  whose  father  or  mother 
JiTing,  and  to  appoint  a  general  guardian,  of  the  property 
"  r,  of  an  infant  married  woman.  Such  power  and  authority 
jt  be  exercised  in  like  manner  as  they  were  exercised  by  the 
of  chancery,  subject  to  the  provisions  of  this  act.  The 
le  person  may  be  appointed  guardian  of  an  infant  in  both 
bpacities;  or  the  guardianship  of  the  person  and  of  the  property 
l8y  be  committed  to  different  persons. 

2  R.  8.  161.  I  6  (2  Edm.  167):  L.  1870,  ch.  341  (7  Edm.  716);  h.  1871,  ch. 
18  (9  Edm.   132).  See  Rules  62-64. 

I  8820.  Petition  fov  ■.ppolAtmenty  by  infant  over  fourteen. 

In  either  of  the  following  cases,  an  infant  of  the  age  of  fourteen 
eers  or  upwards,  may  present,  to  the  surrogate's  court  of  the 
lonnty  in  which  he  resides:  or,  if  he  is  not  a  resident  of  the 
Itate,  to  the  surrogate's  court  of  the  county  in  which  any  of  his 
ffoperty,  real  or  personal,  is  situated;  a  written  petition,  duly 
verified,  setting  forth  the  facts  upon  which  the  jurisdiction  of 
ke  court  depends,  and  praying  for  a  decree  apT)ointing  a  general 
puardian,  either  of  his  person,  or  of  his  property,  or  hoth,  as  the 
!a»e  requires;  and,  if  necessary,  that  the  persons,  entitled  by 
tw  to  be  cited  upon  such  an  anplicatinn,  may  be  cited  to  show 
BftQse,  why  such  a  decree  should  not  be  made: 
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1.  Where  such  a  general  guardian  has  not  been  duly  appointed* 
either  by  a  court  of  competent  jurisdiction  of  the  State,  or  by 
the  will  or  deed  of  his  father  or  mother,  admitted  to  probate  w 
authenticated,  and  recorded,  as  prescribed  in  section  2S51  of 
this  act. 

2.  Where  a  general  guardian  so  appointed  has  died,  become 
incompetent  or  disqualified;  or  refuses  to  act;  or  has  be^zt  re> 
moved;  or  where  his  term  of 'office  has  expired. 

Where  the  petitioner  is  a  non-resident  married  woman,  and  the 
petition  relates  to  personal  property  only,  it  must  affirmatively 
show  th^t  the  property  is  not  subject  to  the  control  or  dispositioa 
of  her  husband,  by  the  law  of  the  petitioner's  residence. 

2  R.  B.  160.  f  4  (2  Edm.  167);  L.  1870,  ch.  68  (7  Edm.  588);  L.  1871,  ch. 
S2  (8  Bdm.  68). 

§  2828.  Co;Ditents  of  petition j  citation. 

A  petition,  presented  as  prescribed  in  the  last  section,  most 
also  state  whether  or  not  the  father  and  mother  of  the  petitioner 
are  known  to  be  living.  If  either  of  them  is  known  to  be  living;' 
and  the  petition  does  not  pray  that  the  father,  or,  if  he  is  deao^ 
that  the  mother,  may  be  appointed  the  general  guardian,  it  mus^ 
set  forth  the  circumstances  which  render  the  appointment 
another  person  expedient;  and  must  pray  that  the  father,  or, 
he  is  dead,  that  the  mother,  of  the  petitioner  may  be  cited 
show  cause,  why  the  decree  should  not  be  made.  A  citatioi 
issued  to  the  father  of  the  petitioner,  must  be  served  at  le 
ten  days  before  it  is  returnable.  Where  the  case  is  within  su 
division  second  of  the  last  section,  the  petition  must  pray  th 
the  person  formerly  appointed  general  guardian  may  be  dt 
unless  it  is  shown  that  he  is  dead.  The  surrogate  must  inqui 
and  ascertain  as  far  as  practicable,  what  relatives  of  the  inf; 
reside  iu  his  county;  and  he  may,  in  his  discretion,  cite  any  rela- 
tive or  class  of  relatives  of  the  infant,  residing  in  that  conn 
or  elsewhere,  to  show  cause  why  the  prayer  of  the  petitioa 
should  not  be  granted.  ^ 

L,   1870,  ch.  841   (7  Edm.  716).  I 


i  2824.  Id.  I  ^vhere  petitioner  is  a  n&arrled  ^voi 

The  last  section  applies,   where    the    petitioner  is  a   ma: 
woman;  except  that  ber  husband  must  also  be  cited,  and 
the  surrogate  may,  in  his  discretion,  make  a  decree,  appointii 
a  guardian  of   her  property,   without  citing  her  father  or  h< 
mother. 

{  282S.  Appointment  of  arnardlan. 

Upon  the  return  of  the  citation,  the  surrogate  must  make  sucb 
a  decree  in  the  premises,  as  justice  rcKiuires.    He  may,  in  hni 
discretion,  hoar  allegations  and  proofs  from  a  person  not  a  party. 
Where  a  citation  is  not  issued,  the  surrogate  must,  upon  the  m-  \ 
sentation  of  the  petition,    inquire  into  the   circumstances.    For ; 
the  purpose  of  such  an  inquiry,  or  of  an  inquiry  into  the  amount  | 
of  security  to  be  required  of  the  guardian,  he  may  issue  a  sub-  i 
poena,  requiring  any  person  to  attend  before  him,  to  testify  re- 
specting any  matter  involved  therein.    If  he  is  satisfied  that  the 
allegations  of  the  oetition  are  true  in  fact,  and  that  the  interest!  < 
of  the  infant  will  be  promoted  by  the  appointment  of  a  general  I 
guardian,  either  of  his  person  or  of  bis  property,  he  must  make  ' 
^  decree  accordingly,  except  that  a  guardian  of  the  person  of  a 
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ST9^   f.%m*d«  18U3«1      Sarplmi  money  on  foreclosure  «n«l 
ler  anleft;  ^vhen  paid  to  •nrroKttte. 

?re  real  property,  or  an  interest  in  real  property,  liable  to 
'disposed  of  as  prescribed  in  this  title,  is  sold,  in  an  action  or  a 
Mai  proceedinK*  specified  in  the  last  section,  to  satisfy  a  mort- 
B  or  other  Hen  thereupon,  which  accrued  during  the  decedent's 
•time;  and   letters  testamentary^  or  letters  of  administration, 
n  the  decedent's  estate,  were,  within  four  years  before  the  sale, 
led  from  a  surrogate's  court  of  the  State,  having  jurisdiction  to 
pot  them;  the  surplus  money  must  be  paid  into  the  surrogate's 
'irt  from  which  the  letters  issued  pursuant  to  the  provision*;  of 
lion  twenty-five  hundred  and  thirty-seven  of  this  (wde,  and  the 
ipt  of  the  county  treasurers  shall  be  a  sufficient  discharge  to 
persou  paying  such  money.     If  the  sale  was  made  pursuant  to 
directions  contained  in  a  judgment  or  order,  the  surplus  re- 
ling  after  payment  of  all  the  liens  upon  the  property,  charge- 
upon   the  proceeds,   which  existed  at  the  time  of  the  de- 
it's  death,  must  be  so  paid.     If  the  sale  was  made  In  any 
manner,  the  surplus  exceeding  the  lien  to  satisfy  which  the 
?rty  was  sold,  and  t)ie  costs  and  expenses,  must,  within  thirty 
after  the  receipt  of  the  money  from  which  it  accrues,  be 
lid  over  by  the  person  receiving  that  money. 

1803,  ch.  686.     See  f  2408,     See  also  Rule  Gl. 

1 2790.  [Am*d,  1881,  1004.]     Id.;  Uow  dtHtribnted. 

^ere  money  is  paid  into  a  surrogate's  court,  as  prescribed  'n 
last  section,  and  a  petition  for  the  disposition  of  property,  as 
eribed  in  this  title,  is  pending  before  him;  or  is  presented  at 
time  before  the  distribution  of  the  money;  the  decree  may 
ride  that  the  money  be  paid  to  the  executor  or  administrator 
le  applied  by  him  as  if  it  was  the  proceeds  of  the  decedent's 
prc)iM»rty,  sold  pursuant  to  the  decree.     If  such  a  petition  is 
pending  or  presented,  or  if  a  decree  for  the  disposition  of  the 
"dent's   property   is   not   made   thereupon,   a   verified   petition, 
ring   for    a   decree,   directing  the   distribution   of  the   money 
mg  the  persons  entitled  thereto,  may  be  presented  by  any  of 
le  persons.     Each  person,  who  would  be  entitled  to  share  in 
''distribution  of  the  proceeds  of  a  sale,  must  be  cited  to  show 
fce,  why  such  i.  decree  should  not  be  made.     Service  of  the 
[tion  may  be  made  upon  all  the  persons  designated  therein,  by 
Hishing  the  same  in  two  newspapers  designated  as  prescribed 
irticle  first  of  title  second  of  this  chapter,   at  least  once  in 
of  the  four  successive  weeks  immediately  preceding  the  re- 
day  thereof,  excei>t  that  personal  service  must  be  made  upon 
husband,  wife,  heirs  and  devisees  of  the  decedent,  and  also 
every  other  person  claiming  under  them,  or  either  of  them 
rp8id€*8  in  this  state.     Upon  the  return  of  the  citation,  the 
Its  and   priorities   of  the   persons   interested   must   be   estab* 
led,  and  a  decree  for  distribution  must  be  made. 

>l»7.ch.  6B6, 1 3  (7  Edm.  143),  am'df  L.  1870,  ch.  170(7  Edm.  664);  L.  1904,  oh.  750. 
""  Sept.  1,  1904. 


28«0.  [Am*d,  1905.].  Rlfpht  of  dower  to  be  considered  In 

^hero  the  widow  of  the  deoodont.  op  a  party  to  the  proceed- 

%  has  an  existiug  right  of  dower  In  the  real  estate  directed  to 

sold  the  court  must  consider  and  determine  whether  a   more 
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lag  an  official  oath,  as  prescribed  by  law,  execute  to  the  iafmotvj 
and  file  with  the  surrogate,  his  bond,  with  at  least  two  sureties,, 
in  a  penalty,  fixed  by  the  surrogate,  not  less  than  twice  the  Taluej 
of  the  personal  property,  and  of  the  rents  and  profits  of  the  real 
property;  conditioned  tnat  the  guardian  will,  in  all  things,  faith- j 
fully  discharge  the  trust  reposed  in  him,  and  obey  all  lawfolj 
directions  of  the  surrogate  touching  the  trust;  and  that  be  will»' 
'  in  all  respects,  render  a  just  and  true  account  of  all  money  and ' 
other  property  received  by  him,  and  of  the  application  thereof^ 
and  of  his  guardianship,  whenever  he  is  required  so  to  do,  br 
a  court  of  competent  jurisdiction;  but  the  surrogate  may,  in  hi 
discretion,  limit  the  amount  of  the  bond  to  not  less  than  twice] 
the  value  of  the  personal  property  and  of  the  rents  and  profil 
of  the  real  property  for  the  term  of  three  years.  But  in  ci 
where  it  appears  to  be  impracticable  to  give  a  bond  suilicieni 
cover  the  whole  amount  of  the  infant's  personal  properly,  th< 
surrogate  may,  in  his  discretion,  accept  security,  to  be  uoproved] 
by  the  surrogate,  not  less  than  twice  the  amount  of  the  particu] 
portion  of  the  infant's  property  which  the  guardian  will  be  ao-^ 
thorized  under  the  letters  to  receive;  and  issue  letters  then 
limited  to  the  receiving  and  administering  only  such  persoi 
property  for  which  double  the  security  has  been  given,  and 
straining  the  guardian  from  receiving  any  other  personal  pi 
erty  of  the  infant  until  the  further  order  of  the  surrogate 
additional  further  satisfactory  security. 

2  R.  8.  151.  8  8;  L.  1892,  cb.  559. 

{  2831.  Id.)  of  ir^Ai^cllan  of  perfton. 

Before  letters  of  guardianship  of  an  infant's  person  are  issue 
by   the  surrogate's  court,   the   person  appointed   must   take 
official  oath  as  prescribed  by  law.    The  surrogate  may  also 
quire  him  to  execute  to  the  infant  a  bond,  in  a  penalty  fixed 
the  surrogate,  and  w^ith  or  without  sureties,  as  to  the  surrogat 
seems  proper;  conditioned,  that  the  guardian  will  in  all  thii 
faithfully  discharge  the  trust  reposed  in  him,  and  duly  a< 
for  all  money  or  other  property  which  may  come  to  his  hands, 
directed  by  the  surrogate's  court. 


i   2882.  IVhen    l«tter«    may    be    revoked    for    mi«Goiid« 
etc. 

In  either  of  the  following  cases,  the  ward,  or  any  relative 
other  person  in  his  behalf,  or  the  surety  of  a  guardian,  may,  ai 
any  time,  preseut  to  the  surrogate's  court,  a  written  pe(ltioi]«| 
duly  verified,  setting  forth  the  facts,  and  praying  for  a  decree,! 
revoking  letters  of  guardianship,  either  of  the  iierson,  or  of  th»\ 
property,  or  both;  and  that  the  guardian  complained  of  may  bef 
cited  to  show  cause,  why  such  a  decree  should  not  be  mad#»: 

1.  Where  the  jxnardian  is  disqualified  by  law,  or  is,  for  any 
reason,  incompetent  to  fulfil  his  trust. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly  applied 
the  money  or  other  property  in  his  charge,  or  invested  money  In 
securities  unauthorized  by  law,  or  otherwise  improvidently  man- 
aged or  injured  the  roal  or  personal  property  of  the  ward,  or  by 
reason  of  other  misconduct  in  the  execution  of  his  office,  or  his 
dishonesty,  drunkenness,  imorovidence,  or  want  of  understaDdinfS, 
he  ifl  unfit  for  the  duo  execution  of  his  office. 

3.  Wliere  he  has  wilfully  refused,  or,  without  good  cause,  nep* 
lected,  to  obey  any  lawful  direction  of  the  surrogate,  contained 
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pe  executed;  so  that  the  persons  beneficially  interested  are,  by 
f  terms  of  the  will,  or  by  operation  of  law,  entitled  to  receive 
f  money  or  other  personal  property  from  the  trustee. 

SS08.  "Wlio  Stay  apply  tlierefor. 

i  petition,  praying  for  a  judicial  settlement,  as  prescribed  in 
f  last  section,  and  that  the  testamentary  trustee  may  be  cited 
ttow  cause,  why  he  should  not  render  and  settle  his  account, 
r  be  presented,  by  any  person  beneficially  interested  in  the 
ention  of  any  of  the  trusts;  or  by  any  person  in  behalf  of  an 
luit  so  beneficially  interested;  or  by  a  surety  in  the  bond  of 
'testamentary  trustee,  given  as  prescribed  in  this  title,  or  by 
'^Jegai  representative  of  such  a  surety.  Upon  the  presentation 
ke  petition,  the  surrogate  must  issue  a  citation  accordingly, 
the  account  of  the  testamentary  trustee  has  been  iudi- 
settled,  within  a  year  before  the  petition  is  presented;  in 
case,  the  surrogate  may,  in  his  discretion,  entertain,  or 
Ine  to  entertain,  the  petition. 

9809.  Pro«eediiiflr«  upon  return  of  citation. 

ections  2727  and  2728  of  this  act  apply   to  the  proceedings 
a  citation,  issued  as  prescribed  in  the  last  section,  and  to 
[testamentary  trustee  to  whom  the  citation  is  directed. 

(lO.  Judicial  aettlement  on  petition  of   truHtee. 

len  one  year  has  expired  since  the  probate  of  the  will,  or 

the  trostB,  or  one  or  more  distinct  and  separate  trusts, 

by  the  wiU,  have  been,  or  are  ready  to  be,  fully  executed, 

t^amentary  trustee  may  present  to  the  surrogate's  court  a 

ion,  duly  verified,  setting  forth  the  facts,  and  praying  that 

iccount  may  be  judicially  settled;  and  that  all  the  persons 

are  entitled,  absolutely  or  contingently,  by  the  terms  of  the 

or  by   operation  of  law,   to  share  in  the  fund,   or  in  the 

Is  of  property   held   by   the  petitioner,   as  a  part  of  his 

_,  may   be   cited  to  attend  the  settlement.     Thereupon  the 

Dgate  must  issue  a  citation  accordingly.    Sections  2729,  2730, 

127.31  of  this  act  apply  to  the  proceedings  upon  the  return  of 

ition,  issued  as  prescribed  in  this  section,  and  to  the  testa- 

iry   trustee   whose  account  is  to  be  settled.     Any   person, 

mgh  not  named  in  the  citation,  who  is  beneficially  interested 

le  estate  or  fund  which  came  to  the  petitioner's  hands,  or 

proceeds   thereof,  or  in  the  application  of  that  estate  or 

1^  or  of  the  proceeds  thereof,  is  entitled  to  appear  upon  the 

'   U  and  thus  make  himself  a  party  to  the  special  proceeding. 

2K11.   Certain    provisions    of    title    fonrtli    made    ap- 

Lble. 

tions  2734   to  2737,   both   inclusive,   sections  2739  to  2741, 

iDciusire,   and  sections  2743,   2744,   and  2746  of  this  act, 

to  and   regulate  the  like  matters,   where  a  testamentary 

tee  accounts,  as  prescribed  in  this  title;  except  as  otherwise 

ribed  in  the  next  two  sections.     To  each  account,  filed  as 

ribed  in  this  title,  must  be  annexed  an  affidavit,  in  the  form 

ibed  in   section  2733  of  this   act,   for  the  affidarlt  to  be 

?xe4  to  the  account  of  an  executor  or  administrator:  except 

Wf  the  expression,    "  the   trusts   created    by   the    will ".    with 

other  desoription  of  the  trust,  as  is  necessary  to  identify 


|§  8887-88  SURROGATES'  COURTS.  c.  18,t.7.iL! 

deems  proper.  Upon  the  return  of  the  citation,  a  guardian  ad 
litem  for  the  ward  must  be  appointed;  and  the  surrogate  may 
also,  in  his  discretion,  allow  any  person  to  appear  and  contest 
the  application,  in  the  interest  of  the  ward.  IJpon  the  hearing, 
the  surrogate  must  first  determine  whether  sufficient  reasons  eziBt 
for  granting  the  jprayer  of  the  petition.  If  he  determines  that 
they  exist,  and  that  the  interests  of  the  ward  will  not  be  pre- 
judiced by  the  resignation  of  the  guardian,  the  surrogate  must 
make  an  order  accordingly,  and  allowing  the  petitioner  to 
account,  for  the  purpose  of  being  discharged.  Upon  his  folly 
accounting,  and  paying  all  money  which  is  found  to  be  doe 
from  him  to  the  ward,  and  delivering  all  books,  papers,  and 
other  property  of  the  ward  in  his  hands,  either  into  the  surro- 
gate^s  court,  or  in  such  a  manner  as  the  surrogate  directs,  a 
decree  may  be  made^  revoking  the  petitioner's  letters,  and  ais- 
charging  him  accordmgly. 

L.  1887,   ch.  460.  part  of  ||  62.  C3.  54.  55  nod  5<l. 


i  2887.  llVard  or  new  trnardlan  may  reaiilr«  aocoantliic 

Notwithstanding  the  discharge  of  a  guardian,  as  prc^scribed  In 
the  last  section,  his  successor  or  the  ward  may  compel  a  judicial 
settlement  of  his  account,  as  prescribed  in  article  second  of 
this  title,  in  the  same  manner  and  with  like  effect,  as  if  the 
decree  discharging  him  had  not  been  made.  With  respect  to  aHi 
matters  connected  with  his  trust,  his  sureties  continue  to  be] 
liable,  until  his  account  is  judicially  settled  accordingly. 

IJ.,  part  of  §  66  (4  Bdm.  496). 

i  2888.  [Am'd,  1802,  189T.]     AppUoation  tor  aacsillarjr  let*j 
ters  to  foreiprn  sraardfans*  J 

AV'boro  an  infant,  who  resides  without  the  State  and   within 
the  United  States,  is  entitled  to  property  within  the  State,  or  to 
maintain  an  action  in  any  court  thereof,  a  general  gruardian  of 
his  property,  who  has  been  appointed  by  a  court  of  competent 
jurisdiction,  within  the  State  or  territory  where  the  ward  resides, 
and  has  there  given  security,  in  at  least  twice  the  value  of  the 
personal  property,  and  of  the  rents  and  profits  of  the  real  property, 
of  the  ward,  may  present,  to  the  surrogate's  court  having  juris- 
diction, a  written  petition,  duly  verified,  setting  forth  the  fSct% 
and   praying  for   ancillary   letters   of   guardianship  accordingly. 
The  petition  must  be  accompanied  with  exemplified  copies  of  the 
records  and  other  papers,  showing  that  he  has  been  so  appointed, 
and  has  given  the  security  required  in  this  section,  which  mutt ' 
be  authenticated   in   the  mode  prescribed  in  article  seTenth  of  i 
title  third  of  this  chapter,  for  the  authentication  of  records  and 
papers,   upon  an  application   for  ancillary  letters  ten^mentary. 
or  ancillary  letters  of  administration. 

2.  Where  an  Infant  who  resides  without  the  State  and  witfais 
a  foreign  country  is  entitled  to  personal  property  within  the 
State,  or  to  maintain  an  action,  or  special  proceeding  in  any 
court  thereof  respecting  such  personal  property,  a  general  guardian 
of  his  property,  authorized  to  act  as  such  within  the  foreign 
country  where  the  ward  resides,  may  apply  to  the  surrogate's 
court  of  the  county  where  such  personal  property  or  any  part 
thereof  is  situated,  for  ancillary  letters  of  guardianship  on  the 
personal  estate  of  such  infant,  and  the  person  so  authorized  rontt 
present  to  the  surrogate's  court  having  jurisdiction  n  wrltt»»n 
petition    duly   verified,  setting  forth  the  facts  and  praying  for 
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I  hia  haods,  either  into  the  surrogate's  court,  or  as  the  surro 
Ite  directs,  a  decree  may  be  made,  accepting  his  resignatioa 
lid  discharging  him  accordingly. 

pU  L.  1870.  ch.  869.  S  8. 

I  2815.  Petition  for  ■ecnrity   from  testamentary  trnatee. 

iny  person,    beneficially    interested    in    the   execution   of   the 

It,  may  present  to  the  surrogate's  court  a  written  petition, 

r  Terified,  setting  forth,  either  upon  his  knowledge,  or  upon 

information  and  belief,  any  fact,  respecting  a  testamentary 

itee,  the  existence  of  which,  If  it  was  interposed  as  an  ob- 

lioQ   to   granting    letters    testamentary    to    a    person    named 

pxocutor  in  a  %vill,  would  make  it  necessary  for  such  a  person 

ire  security.  In  order  to  entitle  himself  to  letters;  and  pray- 

for  a   decree,   directing   the    testamentary   trustee   to   give 

irily  for  the  performance  of  his  trust;  and  that  he  may  be 

to  show  cause,   why  such  a  decree  should   not  be  made. 

the  presentation   of  such  a  petition,   the  surrogate  must 

a  citation   accordingly.     Upon  the  return  of  the  citation, 

?ree,  requiring  the  testamentary  trustee  to  give  such  security, 

be  made,  in  a  case  where  a  person  so  named  as  executor 

entitle  himself  to  letters  testamentary,  only  by  giving  a  bond; 

not  otherwise. 

;2S16.  Secnrltyi   hovr  siven. 

security,  given  as  prescribed  in  the  last  section,  must  be 

id  to  the  same  effect,  and  in  the  same  form,  as  an  executor's 

Each  provision  of  'this   chapter,   applicable  to  the  bond 

executor,   or  to  the  rights,  duties,   and  liabilities  of  the 

thereto,   or  any   of   thera,    including  the   release  of  the 

and  the  giving  of  a  new  bond,  apply  to  the  bond  so 

and  to  the  parties  thereto. 

S81T.  Removal   of  testamentary   trustee. 

either  of  the  following  cases,  a  person  beneficially  interested 

"Je  execution   of  the  trust,   may  present  to  the  surrogate's 

a  written  petition,  duly  verified,   setting  forth  the  facts, 

praying  for  a  decree  removing  a  testamentary  trustee  from 

ist:  and  that  he  may  be  cited  to  show  cause,  whr  irch  & 

should  not  be  made: 

Where,  if  he  was  named  in  a  will  as  executor,  letters  tes- 

itary  would  not  be  issued  to  him,  by  reason  of  his  personal 

islification   or  incompetency. 

Where,  by  reason  of  his  having  wasted  or  Improperly  np- 
the  money  or  other  property  in  his  charge,  or  invested 
?y  in  securities  unauthorixod  by  law,  or  otherwise  improvi- 
managed  or  injured  the  property  committed  to  his  charge, 
[by  reason  of  other  misconduct  in  the  execution  of  his  trust, 
diihonesty,  drunkenness,  improvidence,  or  want  of  under- 
ting,  he  is  unfit  for  the  due  execution  of  his  trust. 
Where  he  has  failed  to  give  a  bond,  as  required  by  a  decree, 
le  as  npescribed  in  the  Inst  two  sections:  or  has  wilfully 
^ised,  or  without  good  cause  neglected,  to  obey  a  direction' 
'the  surrogate,  contained  in  any  other  decree,  or  in  an  order, 
M  prescribed  in  this  title;  or  any  provision  of  law,  relating 
the  discharge  of  his  duty. 
'Ik-8.n0k  <&  1,  S  7. 
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fonginfi  to  the  ward,  in  n  c«kp  whero  letters  hare  been  imaed  to  a 
rtiardian  of  the  infant's  property,  from  a  surroi?«te  a  court  of  « 
conntY  within  the  Stnte,  npon  nn  nih'pntion  that  the  infant  wa»  a 
resident  of  that  county,  except  by  the  special  direction,  made 
npon  pood  cause  shown,  of  the  surrogate's  court  from  which  the 
principal  letters  were  issued,  or  unless  the  principal  lettera  oaf* 
been  duly  revoked. 

Id.,  remainder  of  fi  1. 

i  2841.  Application      of     tbe      last     seotion      to      former 
vnardiana. 

The  last  section  applies  to  letters  granted,  before  this  chafiter 
takes  effect,  by  a  surrogate's  court  of  the  State,  to  a  gnu rdian  ap- 
pointed by  a  court  of  another  State,  or  a  ter'-itory  of  the  United 
Ktates,  upon  presentation  of  an  exemplified  transcript  of  the 
ord  of  his  appointment. 
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TITUS  vn. 

Provisions  relating  to  a  guardian. 

ncia  1.  Appolotment,   removal,  and  resignation  of  a  general  guardian. 

2.  BaperrisloD  and  control  of  a  general  guaxdiaa.    Settlement  of  bit 

accounts. 
8.  Guardians  appointed  by   will  or  deed. 

ARTICI^B  FIRST. 

^fouOment,  removal^  and  resignation  of  a  general  guardian 

S8S1.  Power  of  coart  to  appoint  goardiuna. 

S822.  Petition   for   appointment,    by   Infant  over  fourteen. 

2823.  CootentB  of  petition;  citation. 

2824.  Id.;  where  petitioner  la  a  married  woman. 

2825.  Appointment   of  guardian. 
S^.  Guardian  to  be  nominated  by  Infant. 

Appointment  of  temiwrary  guardian  for  Infant  under  fourteen. 

Term  of  office  of  temporary  guardian. 

Inquiry   as  to  value  of   property. 

Quallllcatlon  of  guardian  of  property. 
ttSl.  Id.;  of  guardian  of  person. 

2B32.  Wben  letters  may  be  revoked  for  misconduct,  etc. 
283S.  Citation;   bearing;   decree. 
9834.  Suspension  of  guardian;  effect  thereof. 
S835.  Application  by  guardian  for  revocation  of  letters. 
jBM.  Proceedings   thereupon. 

.2837.  Ward  or  new  guaMiau   may  require  accounting. 
2BS8.  Application  for  anciUary  letters  to  foreign  guardian. 
280.  Proceedings  thereupon. 
2840.  Effect  of  ancillary  letters. 
2S41.  Application  of  the  lost  section   to  former  guardians. 

L«  Poorer  of  court  to  appoint  firnardfans. 

ie  Burrosrate's  court  has  the  like  power  aud  nuthority  to  ap- 
a  general  guardiao,  of  the  person  or  of  the  property,  or 
of  an  infant,  which  the  chancellor  had,  on  the  thirty-first 

of  December,  eighteen  hundred  and  forty-six.    It  has  also 

and  authority  to  appoint  a  general  guardian,  of  the  person 

the  property,  or  both,  of  an  infant  whose  father  or  mother 

iring,  and    to   appoint  a   general  guardian,   of   the  property 

f,  of  an  infant  married  woman.    Such  power  and  authority 

be  exercised  in  like  manner  as  they  were  exercised  by  the 

of  chancery,   subject  to  the   provisions  of  this  act.    The 

person    may  be  appointed  guardian  of  an  infant  in  both 

icities;  or  the  guardianship  of  the  person  and  of  the  property 
be  committed  to  different  persons. 

8.  151,  i  6  (2  Bdm.  157):  L.  1870,  cb.  341  (7  Edm.  716);  h.   1871.  ch. 
(B  Edm.  132).  See  Rules  62-64. 

Petition  for  appotAtinent»  by  infant  oTor  foorteen, 

either  of  the  fallowing  cases,  an  infant  of  the  age  of  fourteen 

or  upwards,  may  present,  to  the  surrogate's  court  of  the 

ity  in  which  he  resides:  or,  if  he  is  not  a  resident  of  the 

to  the  surrogate's  court  of  the  county  in  which  any  of  hia 

ty,  real   or  personal,  is  situated;  a  written  petition,  duly 

setting  forth  the  facts  upon  which  the  jurisdiction  of 

<*art  depends,  and  praying  for  a  decree  appointing  a  general 

"^n,  either  of  his  person,  or  of  hie  oroperty,  or  both,  as  the 

rcqaires;   and,   if  necessary,   that  the  persons,   entitled   by 

to  be  cited  upon  stich  an  application,  may  be  cited  to  show 

^  why  such  a  decree  should  not  be  made: 
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1.  Where  Buch  a  general  guardian  has  not  been  du^  appoimei 
either  by  a  court  of  competent  jurisdiction  of  the  State,  or  m 
the  will  or  deed  of  his  father  or  mother,  admitted  to  probate  m 
authenticated,  and  recorded,  as  prescribed  in  section  2S51  m 
this  act.  j 

2.  Where  a  general  guardian  so  appointed  has  died,  becon 
incompetent  or  disqualified;  or  refuses  to  act;  or  has  be^b  f« 
moyed;  or  where  his  term  of  ^office  has  expired. 

Where  the  petitioner  is  a  non-resident  married  woman,  and 
petition  relates  to  personal  property  only,  it  must  affirmatiT 
show  th^t  the  property  is  not  subject  to  the  control  or  disposit 
of  her  husbana,  by  the  law  of  the  petitioner's  residence. 

2  B.  8.  100,  i  4  (2  Eklm.  157);  L.  1870.  ch.  S9  (7  Bdm.  088):  U.    1871, 
•2  (0  Bdm.  08). 

I  2888.  Contents  of  petition  |  citation. 

A  petition,  presented  as  prescribed   in  the  last  section,   mi 
also  state  whether  or  not  the  father  and  mother  of  the  petitioi 
are  known  to  be  living.    If  either  of  them  is  known  to  be  livi 
and  the  petition  does  not  pray  that  the  father,  or,  if  he  is  d< 
that  the  mother,  may  be  appointed  the  general  guardian,  it  mi 
set  forth   the   circumstances   which   render  the   appointment 
another  person  expedient;  and  must  pray  that  the  father,  or, 
he  is  dead,  that  the  mother,  of  the  petitioner  may   be   cited 
show   cause,   why  the  decree  should  not  be  made.     A   citatii 
issued  to  the  father  of  the  petitioner,  must  be  served   at  h 
ten  days  before  it  is  returnable.    Where  the  case  is  within 
division  second  of  the  last  section,  the  petition  must  pray 
the  person  formerly  appointed  general  guardian  may   be    < 
unless  it  is  shown  that  he  is  dead.    The  surrogate  must  inqi 
and  ascertain  as  far  as  practicable,  what  relatives  of  the  in 
reside  in  his  county;  and  he  may,  in  his  discretion^  cite  any  i 
tive  or  class  of  relatives  of  the  infant,  residing  m  that  coi 
or  elsewhere,    to   show   cause   why   the   prayer  of    the    petit 
should  not  be  granted. 

L.   1870,   ch.  841    (7  Edm.   716). 

i  2824.  Id.  I  where  petitioner  is  a  married  ^^^^i 

The  last  section  applies,   where    the    petitioner  is    a    man 
woman;  except  that  her  husband  must  also  be  cited,   and   t 
the  surrogate  may,  in  his  discretion,  make  a  decree,   appoint 
a  guardian  of   her  property,   without   citing  her   father*  or 
mother. 

i  282B.  Appointment  of  trnardian. 

Upon  the  return  of  the  citation,  the  surrogate  must  make  sm 
a  decree  in  the  premises,  as  justice  requires.  He  may,  in  ■ 
discretion,  hear  allegations  and  proofs  from  a  person  not  a  pai^ 
Where  a  citation  is  not  issued,  the  surrogate  must,  upon  the  m 
sentation  of  the  petition,  inquire  into  the  circumstances.  ^ 
the  purpose  of  such  an  inquiry,  or  of  an  inquiry  into  the  amoa 
of  security  to  be  required  of  the  guardian,  he  may  issue  a  sn 
poena,  requiring  any  person  to  attend  before  him,  to  testify  r 
specting  any  matter  involved  therein.  If  he  is  satisfied  that  tl 
allegations  of  the  oetition  are  true  in  fact,  and  that  the  interest 
of  the  infant  will  be  promoted  by  the  appointment  of  a  iren««| 
guardian,  either  of  his  person  or  of  his  property,  he  must  nia| 
^  decree  accordingly,  except  that  a  guaidian  of  the  person  oft 
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I  2847.  When  Jndiclttl  settlement  of  K*aar«lian*a  aoeonnt 
lempelled. 

A  writteu  petition,  duly  Terified,  praying  for  the  judicial  settle- 
ment of  the  account  of  a  general  guardian  of  an  infant's  prop- 
irtr.  and  that  he  may  be  cited  to  attend  the  settlement  thereof, 
nay  be  presented  to  the  surrogate's  court,  in  either  of  the  foilow- 
$g  cases: 

1.  Bj  the  ward,  after  he  has  attained  his  majority. 

2.  By  the  executor  or  administrator  of  a  ward,  who  has  died. 

8.  By  the  guardian's  successor,  including  a  guardian  appointed 
jfter  the  reversal  of  a  decree,  appointing  the  person  so  required 
'  account. 

By  a  surety  in  the  official  bond  of  a  guardian  whose  letters 
re  been  revoked;  or  by  the  legal  representative  of  such  surety, 
ition   under   this   subdivision   must  be  directed   to  both   the 

|i&rdlan  and  the  ward. 

lee  L.  1890.  ch.  02. 

I  2848.   [Ant'd,  1881.]    Id.;  a«  to  irnardlan  of  person. 

A  petition,  for  the  judicial  settlement  of  the  accourt  of  a 
neral  guardian  of  an  infant's  person,  may  be  presented,  as  pre- 
ibed  in  the  lust  section,  or  by  the  general  guardian  of  the 
mt's  property;  but,  upon  the  presentation  thereof,  proof  must 
made  to  the  surrogate's  satisfaction,  that  the  guardian  so 
iaired  to  account  has  received  money  or  property  of  the  ward, 
|r  which  he  has  not  accounted;  or  which  he  has  not  paid,  or 
flivered,  to  the  general  guardian  of  tlie  infant's  property;  and 
Knardian  of  the  estate  only  of  a  minor  shall  be,  for  the  purposes 
Fthis  chapter,  deemed  a  general  guardian. 

I  2849.   [Am'd,   1808.]    llVhen  irnardlan  may  compel  Jndl- 
fd  Bettlenient. 

guardian   may   present  to  the  surrogate's  court   a   written 

ion,   duly  verified,   praying  for  a  judicial  settlement  of  his 

mnt,  and  a  dincharge  from  his  duties  and  liabilities,  in  any 

where   a  petition  for  a  judicial  settlement  of  his  account 

be  presented  by  any  other  person,  as  prescrilied  in  either  of 
last  two  sections.    The  petition  must  pray  that  the  person, 

might  have  so  presented  a  petition  and  also  the  sureties  in 
official  bond  of  such  guardian  or  the  legal  represent>>tives  of 

surety,  may  be  cited  to  attend  the  settlement. 

f,  1803.    cb.    304. 

[  2860.    [Ant'd,   1882,   1887.]    Citation)   proeeedlnKM    there- 
in. 

iTpon  the  presefatation  of  a  petition,  as  prescribed  in  either  of 
e  last  three  sections,  the  surrogafo  must  issue  a  citation  ac- 
Pdingly.  Section  2727,  sections  2733  to  2738.  both  inclusive, 
)A  Factions  2741  and  2744  of  this  act,  apply  to  a  guardian  ac- 
anting,  as  prescribed  in  this  article,  and  regulate  the  proceed- 
^  upon  Buch  an  accounting.  The  accounting  party  must  annex 
every  accotmt  produced  and  filed  by  him,  an  affidavit,  in  the 
nn  prescribed  in  this  article,  for  the  affidavit  to  be  annexed 
'  bim  to  bis  annual  inventory  and  account.  A  guardian  desig- 
ite<l.  in  this  title,  is  entitled  to  the  same  compensation  as  an 
lecntor  or  administrator 

IT,   ch.  143. 
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ARTICLE   THIRD. 

Quai^iaiis  appointed  by  will  or  d^ed. 

Bee.  2861.  Will  or  deed  cootaining  nppointment  to  be   p  oved.  ete^  awl  i» 
corded. 
2802.  Testamentary  guardian;  qualification,  letters,  etc 

2853.  When  security   luqalred   Kuui  guuiu^uu   uppuaittu   by  will  or  d«ci 

2854.  What  security  to  l)e  given. 

2855.  Inventory   and  intermediule  accounl  may  be  required. 

2856.  When  surrogate  may  pompel  Judicial  settlement  of  account. 
2867.  Effect  of  decree. 

/         2858.  Benioval  of  guardlkn  appointed  by  will  or  deed. 
2850.  Reslfrnation  of  such  a  guardian. 
2860.  Appointment  of  successor. 

S    28S1.  IVlll    or    deed    contalnins    appolatBaent    to   %< 
proved,   ete.,  and   recorded. 

A  person  shall  not  exercise,  within  the  State,  any  power  o 
authority,  as  guardian  of  the  person  or  property  of  au  iniaoi 
by  virtue  of  an  appointment  contained  in  the  will  of  the  iufant*i 
father  or  mother,  being  a  resident  of  the  State,  and  dying  aft« 
this  chapter  takes  efiPoet,  unless  the  will  has  been  duly  admittei 
to  probate,  and  recorded  in  the  proper  surrogate's  court,  aoj 
letters  of  guardianship  have  been  issued  to  him  thereupon; 
by  virtue  of  an  appointment  contained  in  a  deed  of  the  infai 
father  or  mother,  being  a  resident  of  the  State,  executed  al 
this  chapter  takes  effect,  unless  the  deed  has  been  acknowh  ~ 
or  proved,  and  certified,  so  as  to  entitle  it  to  be  recorded, 
has  been  recorded  in  the  office  for  recording  deeds  in  the  count 
in  which  the  person  making  the  appointment  resided,  at 
time  of  the  execution  thereof.  Where  a  deed  containiug  such 
appointment  is  not  recorded,  within  three  months  after  the  d< 
of  the  grantor,  the  person  appointed  is  presumed  to  havf» 
nounced  the  appointment;  and  if  a  guardian  is  afterwards  di 
appointed  by  a  surrogate's  court,  the  presumption  is  conclnslTeij 

Substituted  for  L.  1877.  ch.  206,  |S  4,  B,  6,  and  7.    See,  also,  2  E.  & 
M  1-3. 

S  28R8.  Tenia  me  Atary  ir«ardian|  qaalllieattoA,  letters. 

Where  a  will,  containing  the  appointment  of  a  guardian,  is 
mitted  to  probate,  the  person  appointed  guardian  most,  wil 
thirty  days  thereafter,  qualify  as  prescribed  in  section  2594 
this  act;  otherwise  he  is  deemed  to  have  renounced  the  appol 
ment.  But  the  surrogate  may  extend  the  time  so  to  qualify,  nj 
good  cause  shown,  for  not  more  than  three  months.  And  i 
person  interested  in  the  estate  may,  before  letters  of  guardir 
ship  are  issued,  file  an  affidavit,  setting  forth,  with  respect 
the  guardian  so  appointed,  any  fact  which  is  made  by  law 
objection  to  the  issuing  of  letters  testamentary  to  an  execute 
Sections  2630  to  2i)3S  of  this  act,  both  inclusive,  apply  to  auch  d 
affidavit,  and  to  the  proceedings  thereupon.  A  person  appoifltif 
guardian  by  will  may,  at  any  time  before  he  qualifies,  reiionnd 
the  appointment  by  n  written  instrument,  under  his  hand,  fil«( 
in  the  surrogate's  office. 

L.    1R77.   cb.  200,   Sfi  4,  5.  6  and  7. 

S  2S%3.  When  nccnrlty  required  from  nardlaa  appeiatH 
by  'Will  or  deed. 

Where  a  gunnlinn  of  an  infnnt's  person  or  property  has  bjej 
appointed  by  will  or  by  deed,  the  infant,  or  any  relative  or  otM 
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^rson  in  his  behalf,  may  present,  to  the  surrogate's  court  in 
rhich  the  will  was  admitted  to  probate;  or  to  the  surrogate's 
N>art  of  the  county  in  which  the  deed  was  recorded;  a  written 
peliUon,  duly  yerihed,  setting  forth,  either  upoa  his  knowledge, 
IT  upon  his  information  and  belief,  any  fact,  respecting  the 
rnardian,  the  existence  of  which,  if  it  was  interposed  as  an  ol> 
ection  to  granting  letters  testamentary  to  a  person  named  as 
•xecutor  in  a  will,  would  make  it  necessary  for  such  a  person 

0  giTe  a  bond,  in  order  to  entitle  himself  to  letters;  and  praying 
or  a  decree,  requiring  the  guardian  to  give  security  for  the 
mformance  of  his  trust;  and  that  he  may  be  cited  to  show 
pnee  why  such  a  decree  should  not  be  made.  Upon  the  pre- 
■ntation  of  such  a  petition,  and  proof  of  the  facts  therein  al- 
hged,  to  the  satisfaction  of  tnc  surrogate,  he  must  issue  a  citation 
iceordiii^ly'.  Upon  the  return  of  the  citation,  a  decree  requiring 
he  guardian  to  give  security  may  be  made,  in  the  discretion  of 
lie  surrogate,  in  a  case  where  a  person  so  named  as  executor, 
an  entitle  himself  to  letters  testamentary  only  by  giviug  a  bond; 
at  not  otherwise. 

1  aSCM.   'Wliat  security  to  be  vtven. 

'  The  security  to  be  given,  as  prescribed  in  the  last  two  sections, 
it  be  a  bond  to  the  same  effect,  and  iu  the  same  form,  as  the 
id  of  a  general  guardian,  appointed  by  the  surrogate's  court, 
^ch  provision  of  this  chapter,  applicable  to  the  bond  of  such 
'guardian,  and  to  the  rights,  duties  and  liabilities  of  the  parties 
'eto,  or  any  of  them,  including  the  release  of  the  sureties,  and 
friving  of  a  new  bond,  applies  to  the  bond  so  given,  and  the 
ies    thereto. 


aSSS*    [Am'd»  1886.]    InTentory  aad  intermediate  aocoant 
T  l»e  repaired. 


Upon  the  petition  of  the  ward,  or  of  any  relative  or  other 
erson  in  his  behalf,  the  surrogate's  court  having  jurisdiction  to 
inlre  security,  as  prescribed  in  the  last  three  sections,  may, 
any  time,  in  the  discretion  of  the  surrogate,  make  an  order 
lirinK  a  guardian  appointed  by  will  or  by  deed,  to  render  and 
an  inventory  and  account,  in  the  same  form,  and  verified  in 
same  manner  as  the  inventory  and  account  required  to  be 
annually  by  a  guardian  appointed  by  a  surrogate's  court, 
prescribed  in  article  second  of  this  title.  The  order  may  also 
iuire  such  an  inventory  and  account  to  be  filed,  in  the  month 
January  of  each  year  thereafter.  Sections  twenty-eight  hnn- 
and  forty-two  to  twenty-eight  hundred  and  forty-five  of 
__  act,  both  inclusive,  apply  to  such  an  inventory  and  account, 
nd  to  the  filing  thereof,  as  if  the  guardian  had  been  appointed 
y  the  surrogate's  court.  The  provisions  of  section  twenty-eight 
andred  and  forty-six  of  this  act  shall  apoly  to  a  guardian  ap- 
plnted  by  will  or  deed  with  the  same  effort  as  if  such  guardian 
■d  been  mentioned  in  said  section,  ana  the  proceedings  therein 
rescribed  may  be  had  in  the  case  of  any  such  guardian  in  the 
tme  manner  as  if  he  were  a  general  guardian. 
I*.   1898,  ch.   61.    In  effect  Sept.  1,  1896.    See  $!|  2842-2845,   fltite. 

f  9R!Sli.  fAmM,  1891.1    TVhen   Mnrroirate  may  eoiapel  Jndl- 
ImI  ftettleaaent  of  acoonnt. 

TTbo  surrogate's  court,  having  jurisdiction  to  require  security, 
lay  compel  a  judicial  settlement  of  the  account  of  a  guardian, 
.ppointed  by  will  or  by  deed,  in  any  case  where  it  may  compel 
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a  judicial  settlement  of  the  account  of  a  general  guardian;  and  i 
the  proceedings  to  procure  such  a  settlement  are  the  same,  as  \ 
if  the  guardian   so   appointed  by  will  or   by  deed  had   been  a 
general  guardian.    A  guardian  appointed  by  will  or  by  deed  may 
present  to  the  surrogate's  court,  a  written  petition,  duly  verified, 
praying  for  a  judicial  settlement  of  his  account,  and  a  dischai^ 
from  his  duties  and  liabilities,  in  any  case  where  a  petition  for 
a  judicial  settlement  of  his  account  may  be  presented  by  any 
other   person   as  prescribed   in   this   article.    The  petition    must 
pray  that  the  person  who  might  have  so  presented  a  petition  may 
be  cited  to  attend  the  settlement.    Upon  the  presentation  of  sues 
petition  the  surrogate  must  issue  a  citation  accordingly.    Sectiona 
2733  to  2737,  both  inclusive,  and  sections  2741  and  2744  of  thv 
act  apply  to  a  guardian  accounting  as  prescribed  in  this  article, 
and    regulate    the    proceedings    upon    such    an    accounting.      A 
guardian  designated  in  this  title  is  entitled  to  the  same  compen- 
sation as  a  general  guardian. 

i  28S7.  Effect  of  decree. 

A  decree,  made  upon  a  judicial  settlement  of  the  account  of  a 
guardian  appointed  by  will  or  by  deed,  as  prescribed  in  this; 
article,  or  the  judgment  rendered  upon  appeal  from  such  dcKrreeJ 
has  the  same  force,  as  a  judgment  of  the  supreme  court  to  thd 
same  effect.  j 

See  S  2818,  ante.  J 

I  28B8.  Removal  of  trnairdlan  appointed  by  Trill  <Mr  «leedj 

Upon  the  petition  of  the  ward,  or  of  any  relative  or  other  p«J 
son  in  his  behalf,  the  surrogate's  court  having  jurisdiction  to  rH 
quire  security  from  a  guardian  ni>pointed  by  will  or  by  deedj 
may  remove  such  a  guardian,  in  any  case  where  a  testamentan 
trustee  may  be  removed,  as  prescribed  in  title  sixth  of  thM 
chapter;  and  the  proceedings  upon  such  n  petition  are  the  samf\] 
as  prescribed  in  that  title  for  the  removal  of  a  testamentai:^ 
trustee.  Where  a  citation  is  issued,  upon  a  petition  for  the  re-; 
moval  of  such  a  guardian,  he  may  be  suspended  from  the  ex<»r-i 
cise  of  his  powers  and  authority,  as  if  he  had  been  appointed  hf 
the  surrogate's  court. 

L.  1874,  cb.  469  (9  Bdm.  960).  See  S§  2815  and  28S4.  ante.  i 

i  2860.   Reslirnation  of  00011  a  ffvardtan.  j 

A  guardian  appointed  by  will  or  by  deed,  may  be  allowed  ul 
resign  his  trust,  by  the  surrogate's  court,  having  jurisdiction  t» 
require  security  from  him.  The  proceedings  for  that  parpo«e» 
and  the  effoct  of  a  decree  made  thereupon,  are  the  same,  as  wherp 
a  guardian  appointed  by  the  surrogate's  court  presents  a  petition 
praying  that  his  letters  may  be  revoked,  as  prescribed  in'artide 
first  of  this  title. 

See  |§  2835.  2836    and  2837.  ante. 

S  2860.   Appointment  of  successor. 

Where  a  solo  guardian,  appointed  by  will  or  by  deed,  haa  beea, 
by  the  decree  of  the  surrogate's  court,  removed  or  allowed  to 
resign,  a  successor  may  be  appointed  by  the  same  court,  with 
the  effect  proscribed  in  section  2605  of  this  act;  unless  sach  «a 
appointment  would  contravene  the  express  terms  of  the  wSI 
or  deed. 

See  f  2818,  ante. 
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Jmrlidletlon  and  General  Poweis. 

Commencement  of  AoUon;  Appearanee  of  Parties;  ProrlBlonal 
Bemedleii. 

Pleadlnm;   Ineladlng  ConnUrclatms,   and    Proeeedlnga   npon 
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I«E  Xli. —  Hiseellaneons  ProTlslons. 

TITLB  I. 

Jurisdiction  and  general  powers. 

2861.  Justice's  Jarisdletion  mnst  be  specially   cooferrecl  by  law. 

General  civil  Jarisdletion. 

No  Jurisdiction  in  certain  cases. 

Confession  of  Judgment. 

Actions  by  and  aralnst  officers,  etc.;  and  by  executors,  etc. 
2d06.  TaTern-keepei-8  disqnaliflod. 

2867.  Membets  of  legislature  not  compelled  to  act. 

2868.  Jastices  to  hold  courts;   general  powers. 
2809.  In  what  town,  etc.,  action  mast  be  brought. 

2870.  Criminal   contempt. 

2871.  Id.;   how  punished. 

2872.  Offender  to  be  beard. 

2873.  Record  of  conriction. 

2874.  Re^iuisites  of  commitment. 

2875.  Fine  to  be  paid  to  overseer  or  suiierintendent  of  the  poor. 

i  2S01.   Justice's  Jurisdiction  must  be  specially  conferred 

w  A  justice  of  the  peace  has  such  jurisdiction  in  civil  action? 
■Dd  special  proceedings,  as  is  specially  conferred  upon  him  by 
istatote,  and  no  other. 

I    Bee    Go.   Proc.,    i  63. 

I  2KCiSB.    [Ani*d,  180O,  1906.]     General   civil  Jurisdiction. 

Except  as  otlierwise  prescribed   in  tlie  next  section,   a  ju.stice 
of  the  peace  has  jurisdiction  of  tlie  following  civil  actions: 

1.  An  action  to  recover  damages  upon  or  for  breach  of  a  con- 
tract, express  or  implied,  other  than  a  promise  to  marry,  where 
ithe  sum  claimed  does  not  exceed  two  hundred  dollars. 
I  2.  An  actioD  to  recover  damages  for  a  personal  injury,  or  an 
!  injury  to  property,  where  the  sum  claimed  does  not  exceed  two 
fliundred  dollars. 

3.  An  action  for  a  fine  or  penalty,  not  exceeding  two  hundred 

dollars. 
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4.  An  action  upon  a  bond  conditioned  for  the  payment  of! 
money,  where  the  sum  claimed  to  lie  due  docs  not  exceed  iwj| 
huu(h*ed  dolhirs;  the  judKuient  to  be  rendered  for  the  sum  actK«i 
ally  due.  Where  the  suui  ijecured  by  the  bond  is  to  be  i>aid  i^ 
instalments,  an  action  may  be  brought  for  each  instalment,  id 
it  becomes  due. 

5.  An  action  upon  a  surety  bond,  tajvdu,  by  any  justice  of  th3 
peace. 

t).  [Am'fl,  190(1.]  An  action  upon  a  judgment,  either  foreign 
or  domestic  rendered  in  any  inferior  court,  not  of  record,  whew 
the  sum  claimed  does  not  exceed  two  hundred  dollars.  Aii  actioa 
ui)(m  a  judgment,  foreign  or  domestic  rendered  in  a  et>urt  o| 
re<'ord,  whore  the  sum  claimed  does  not  exceed  fifty  dollars. 

L.    1906,   ch.    246.     In   effect   Sept.    1,    1006. 

7.  An  action  to  recover  one  or  more  chattels,  with  or  withofll 
damages  for  the  taking,  withholding,  or  detention  thereof,  wiieri 
the  value  of  the  chattel,  or  of  all  tlie  chattels,  as  stated  in  the 
afUdavit  made  on  the  part  of  the  plaintiff,  does  not  exceed  twi 
hundred  dollars,  •  ■ 

8.  An  action  to  recover  damages  for  an  escape  from  the  j 
liberties,    as    provided    by    chapter   two,    title    two,    articles    fo 
and   live  of   this  act,   where  the  sum   claimed   does   not    est 
fifty  dollars. 

Co.   Proc.   S  5S,   am'd.    Subd.   8  added.  L.   180G.  ch.  308. 

§    2803.   LAm*d,    1882,    ISOS.]    No    Jnriiidfctlon     in     cert 
cases. 

But  a  justice  of  the  peace  cannot  take  cognizance  of  a   ci 
action,  in  either  of  the  following  cases: 

1.  Where  the  people  of  the  fc»tate  are  a  party,  except  for  oi 
or  more  tines  or  penalties  not  exceeding  two  hundred  dollars. 

2.  Where  the  title  to  real  property  comes  in  question,  as 
scribed  in  title  third  of  this  cnapter. 

3.  Where  the  action  is  to  recover  damages  for  an  assa 
battery,  false  imprisonment,  libel,  slander,  criminal  conversati 
seduction,  or  malicious  prosecution,  or  where  it  is  brought  un 
sections  eighteen  hundred  and  tnirty-seven,  eighteen  huud 
and  forty-three,  eighteen  hundred  and  sixty-eight,  nineteen  h 
dred  and  two,  or  nineteen  hundred  and  sixty-nine  of  this  act. 

4.  Where,   in  a   matter  of  account,  the  sum  total  of  the 
counts  of  both  parties  proved  to  the  satisfaction  of  the  justioSa 
exceeds  four  hundred  dollars. 

5.  W'here  the  action  is  brought  against  an  executor  or  admia* 
istrator  as  such,  except  where  the  amount  of  the  claim  is  ie« 
than  the  sum  of  fifty  dollars,  and  the  claim  has  been  duly  pre»' 
sented  to  the  executor  or  administrator  and  rejected  by  him. 

Id.,    §  54;    L.   1895,   ch.   627.  .  | 

§  2864.   Confession  of  Judgment. 

A  justice  of  the  peace  has  also  jurisdiction  to  render  judgment, ' 
upon  the  confession  of  a  defendant,  as  prescribed  in  title  sixth  i 
of  this  chapter,  where  the  sum  confessed  does  not  exceed  fire  ' 
hundred  dollars. 

Id..    §   53,    subd.    8. 

9  2805.  [Am*d,  1882.]    Actions  by  nnd  airalnst  oflleera,  etcui  i 
and  by  execntors,   etc. 

An  action,  cognizable  by  a  justice  of  the  peace,  may  be  brought 
by  or  against  a  corporation;  by  or  against  a  natural  person  in 
his  own  right:  by  or  against  a  town  or  county  officer  in  hia 
official  charnctt'r;  or  by  an  executor  or  administrator,  trustee  of 
an  express  trust,  or  a  receiver  in  supplementary  proceedings. 

2  B.   S.  226.   I  5  (2  Bdm.  241);  L.  1847.  cb.  470,  (  45  (4  Edm.  06^. 
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f  28e<l.    n*«v«rn-keepera  disQiuilifled. 

A  justice  of  the  peace  who  is  an  iunholder  or  tavern-keeper 
II  fact,  haa  no  power  or  jurisdiction  under  any  i^royisioa  of  tiiiu 
tepter;  but  if  a  judgment  lias  been  actuaily  rendered  by  him, 
irfore  he  became  so  disqualified,  he  may  give  a  transcript  thereof, 
r  issue  execution  thereupon,  or  satisfy  the  judgment,  upon  pay- 
Mnt  thereof. 

Zi.   1847,    cb.    140  (4  Bdm.  548). 

S80T.    Bfeiubers  of  letrtnlatiire  not  compolli^fl  -^o^nct. 

A  justle*  of  the  peace,  who   is   a   member    of   the   senate   or 
'lubly,  is  not  obliged  to  take  cognizance  of  a  civil  action  oi; 
ial    proc^ceding;  but  he  may  take  cognizance  thereof,  in  his 
rretion. 

R.   S.   226.  f  7  (2  Edm.  242).  am'd. 
II  X808.  [Am*d,  1807, 1899.}    Jiist1c«>ii  to  hold  eosFtf  ffeneral 

A  justice  of  the  peace  must  hold,  within  his  town  or  city,  a 
t  for  the  trial  of  any  action  or  special  proceeding,  of  whirh 
has  jurisdiction,  brought  before  him;  but  such  a  court  shnll 
be  held  in  a  room  in  any  part  of  which  trofflcking  in  liqnors 
authorized  or  in  any  adjoining  room.    He  mnat  hear,  try  and 
emiine   the  same  according  to  law  and  equity,  and  for  thot 
e,    where  special  provision  is  not  otherwise  made  by  law, 
court  is  vested  with  all  the  necessary  powers  possessed  by 
supreme  court. 

,  f  1,  am'd  ;  L.  1897,  ch.  404  ;  L.  1899,  ch  U>6.    In  effect  Sept.  1. 1899. 

290f>.    [Am*d,  18U.%  1806,  190».]      In  what  town,  ^tc,<,  iic- 
n  nmnr.t    be  broach t. 

action  must  be  brought  before  a  justice  of  a  town  or  city 

erein   one  of  the  parties  resides,  or  a  justice  of  an  adjoining 

.Ti  or   city  in  the  same  county,  except  in  one  of  the  following 

• 

Wher.e  the  defendant  has  absconded  from  his  residence,  it 
be  brought  before  a  justice  of  the  town  or  city  in  which  the 
ndant,    or  a   portion   of  his  property,   is  at  the  time  of  the 
encement  of  the  action. 

[AiTx'd,  1895.]    Where  the  plaintiff  is  not  a  resident  of  the 
nty,   or  if  there  are  two  or  more  plaintiffs  when  all  are  non- 
ieoit.H   thereof,   it  must   be   brought   in   the   town   where   the 
'endant  resides,  or  in  any  adjoining  town  thereto. 
isy?,  ch  158. 

'  3.  Where  the  defendant  is  a  non-resident  of  the  county,  it  may 
le  broii|?ht  before  a  justice  of  the  town  or  city,  in  which  he  is  at 
^  time  of  the  commencement  of  the  action. 

4.  Where  it  is  specially  prescribed  by  law,  that  a  porticular 
tction  may  be  brought  before  a  justice  of  the  town,  city,  county, 
Ifr  district,  where  an  offense  was  committed,  or  where  property 
I  found. 

5.  TAdded.  1893|  am'd,  1898,  190.3.1    fn  any  town  adjoining 

ti  incorporated  city,  no  ju.stice  of  such  town  shall  hnve  juris- 
ction  of  an5^  action  brought  against  a  resident  of  such  adjoin- 
^  city,  unless  one  of  the  parties  plaintiff  in  such  action  is  a 
tesident  of  such  town. 

^X*.  1998,  ch.  74 :  L.  1898,  ch .  112 :  L.  1&'«,  ch.  5«1.    In  effoct  Fept.  1 ,  19(13. 

A  defendant  designated  in  section  2870.  section  2SS0,  or  sec- 
kion  2881  of  this  act,  is  deemed,  for  the  purposes  of  this  section, 
ji  resident  of  the  town  or  city  where  the  person,  to  whom  a  copy 
ftC  the  summons  is  delivered,  resides. 
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S  2870.   Criminal  contempt. 

A  justice  of  the  peace  has  power  to  punish,  for  a  criminal  ooft 
teiiii  t,  a  person  guilty  of  either  of  the  following  acts: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  towards  hin^ 
while  engaged  in  the  trial  of  an  action,  the  rendering  of  a  jndg 
ment,  or  any  other  judicial  proceeding;  where  such  liehaTicM 
directly  tends  to  interrupt  the  proceedings,  or  to  impair  ibe  ns 
spect  due  to  his  authority. 

2.  Breach  of  the  peace,  noise,  or  other  disturbance,  directlj 
tending  to  interrupt  nis  otlicial  proceedings. 

3.  Resistance  wilfully  offered,  in  his  presence,  to  the  executioi 
of  his  lawful  mandate. 

He  has  not  power  to  punish,  for  a  criminal  contenipt,  in  aq 
other  case. 

2  R.   S.  273.   §  274  (2  Bdm.  281)« 
S  2871.  Id.)  lio'w  punislied. 

Punishment,  for  a  contempt,  specified  in  the  last  section,  ma] 
be  by  fine  not  exceeding  twenty-five  dollars,  or  by  iniprisonmes 
in  the  county  jail  not  exceeding  five  days,  or  both,  in  the  discn 
tion  of  the  justice.  Where  a  ijerson  is  committed  to  prison  fa 
the  non-payment  of  such  a  fine,  he  must  be  discharged  at  lb 
expiration  of  ten  days;  but  where  he  is  also  committed  for  | 
definite  time,  the  ten  days  must  be  computed  from  the  expiratial 
of  the  definite  time.  { 

la.,  §  276,  am'd.  I 

f  2872.  Offender  to  lie  heard.  t 

A  person  shall  not  be  punished  by  a  justice  of  the  peace,  fol 
a  contempt,  until  an  opportunity  has  been  given  him  to  be  heai^ 
in  his  defence.  And,  for  that  purpose,  the  justice  must  i&sue  I 
warrant,  directed,  generally,  to  any  constable  of  the  county,  n 
quiring  the  constable  to  bring  the  offender  before  him.  ] 

Id..  §  276,  nin'd.  ' 

g    2873.   Record    of    conviction.  ^ 

A  justice,  who  convicts  a  person  of  a  contempt,  must,  ^thii{ 
ten  days  nfter  the  conviction,  make  up,  subscribe,  and  file  in  tW 
county  clerk's  ottice,  a  record  thereof,  stating  therein  tlie  pi^ 
ticninr  circumstances  of  the  offence,  and  the  punishment  avraidc^ 
by  him  upon  the  conviction.  • 

Id..  §  277,  am'd.  j 

g  2874.   Reqaisltes  of  Gommitnaient.  | 

A  warrant  of  commitment  for  a  contempt  must  set   forth  thi 
particular  circumstances  of  the  offence;  otherwise  it  is  void. 
Id.,  §  278. 

g  2875.  Fine  to  be  paid  to  oTcrrteer  or  svperlntendettt  •! 
the   i»oor. 

An  oflTicor,  who  collects  or  receives  a  fine,  imposed  by  a  justici 
of  the  peace  for  a  contempt,  must,  within  ten  days  thereafrer, 
pay  Ihe  money,  for  the  benefit  of  the  poor,  to  ihe  overfci»*er  ot 
Huperiiitondont  of  the  poor  of  the  town,  city,  or  district,  wherdB 
.tlio  fine  wns  imposed:  or,  where  there  is  no  such  officer,  to  the 
offioor  or  officers  performing  corresponding  functions  under  tii*^ 
other  nnmo;  unless  the  board  of  supervisors  has  directed  the  pay* 
ment  of  fines  and  penalties  to  the  supervisor  of  the  town  io  t. 
case  where  it  is  autnorized  by  law  so  to  do. 
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f  2847.  When  Jndiclttl  settlement  of  iruardlan'a  aoeonat 
•ooipelled. 

A  n'ritteo  petition,  duly  verified,  praying  for  the  judicial  settle- 
ment of  the  account  of  a  general  guardian  of  an  infant's  prop- 
erty, and  that  he  may  be  cited  to  attend  the  settlement  thereof, 
W  be  presented  to  the  surrogate's  court,  in  either  of  the  foUow- 
ng  cases: 

1.  By  the  ward,  after  he  has  attained  his  majority. 

2.  By  the  executor  or  administrator  of  a  ward,  who  has  died. 

3.  By  the  guardian's  successor,  including  a  guardian  appointed 
Ifter  the  reversal  of  a  decree,  appointing  the  person  so  required 
to  account. 

4.  By  a  surety  in  the  official  bond  of  a  guardian  whose  letters 
iTe  been  revoked;  or  by  the  legal  representative  of  such  surety. 
'tatioD  under   this   subdivision    must  be  directed  to  both   the 

iian  and  the  ward. 

L.  1880.  cb.  62. 

i  284S.  [Am'dy  1881.]    Id.;  a»  to  trnardian  of  person. 

^A  petition,  for  the  judicial  settlement  of  the  accourt  of  a 
Ineral  guardian  of  an  infant's  person,  may  be  presented,  as  pre- 
"^ibed  in  the  lust  section,  or  by  the  general  guardian  of  the 
It's  property;  but,  upon  the  presentation  thereof,  proof  must 
made  to  the  surrogate's  satisfaction,  that  the  guardian  so 
lutred  to  account  has  received  money  or  property  of  the  ward, 
r  which  he  has  not  accounted;  or  which  he  has  not  paid,  or 
'iTered,  to  the  general  guardian  of  the  infant's  property;  and 
irdian  of  the  estate  only  of  a  minor  shall  be,  for  the  purposes 
this  chapter,  deemed  a  general  guardian. 

2848.  [Ann^d,   1898.]    llVhen  irnardlan  may  compel  Jvdl- 
•ettlement. 

gmardian    may    present   to  the  surrogate's   court   a   written 

tion,  duly   verified,   praying  for  a  judicial   settlement  of  his 

int,  and   a   discharge  from  his  duties  and  liabilities,   in  any 

where  a   petition  for  a  judicial  settlement  of  his  account 

be  preseuted  by  any  other  person,  as  prescrilied  in  either  of 

last  two  sections.    The  petition  must  pray  that  the  person, 

might  have  so  presenled  a  petition  and  also  the  sureties  in 

.official  bond  of  such  guardian  or  the  legal  represent** tives  of 

surety,  may  be  cited  to  attend  the  settlement. 

1808.   cb.   304. 
2860.   [Ant'd,   1882,   1887.]    Citation |   proeeediniirM    there- 

J^r«on  the  presentation  of  a  petition,  as  prescribed  in  either  of 
If  last  three  sections,  the  surrogflfo  must  issue  a  citation   ac- 

eiingly.  Section  2727,  sections  2733  to  2738.  both  inclusive, 
I  pectiouB  2741  and  2744  of  this  act.  apply  to  a  guardian  ac- 
nting,  as  prescribed  in  this  article,  and  regulate  the  proceed- 
upon  sucD  an  accounting.  The  accounting  party  must  annex 
every  account  produced  and  filed  by  him.  an  affidavit,  in  the 
on  prescribed  in  this  article,  for  the  affidavit  to  be  annexed 
Tiim  to  bis  annual  inventory  and  account.  A  guardian  desig- 
1.  in  this  title,  is  entitled  to  the  same  compensation  as  an 

fntor  or  administrator 
met,  cb.  148. 


^ 
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SUMMONS. 


c.  19.  t  Z  a. 


thirty-ore  and  four  hundred  and  thirty-two  of  this  act,  oir, 
any  director,  managing  agent  or  trustee  of  the  corporation, 
son,  partnership  or  company  by  whatever  official  title  he  or\ 
is  called. 

Go.  Proc.,  ft  64;  L.  1847.   ch.  470.  f  46  (4  Edm.  687);  L.   1904,  cb.  527. 
effect  April  29,  1904. 

S   2880.    [Am*d,    1900.]    Id.;    speotal    proTlaton    relatfm« 
railroad   corporations. 

Where  the  defendant  to  be  served  is  a   railroad   corporate 
and  no  officer  thereof  resides  in  the  county,  to  whom  a  copy 
the  summons  may  be  delivered,  as  prescribed  in  the  last 
it  may  be  personally  served,  by  delivering  a  copy  thereof  td] 
local    superintendent    of    repairs,    freight    agent,    agent    to 
tickets,    or    station    keeper   of   the    corporation,    residing   in 
county;   unless,   at   least  thirty   days   before  it   was  issued, 
corporation  had  filed,  in  the  office  of  the  clerk  of  the  county, ^ 
written  instrument,  designating  a  person  residing  in  the  com 
upon  whom  process  to  be  issued  by  a  justice  of  the  peace  agaii 
it,  may  be  served;  in  which  case,  the  summons  may  be  pei 
ally  served  by  delivering  a  copy  to  the  person  so  designati 
L.  1854,  oh.  an.  H 14.  IS  (S  Edm.  645);  L.  1900,  oh.  511.    In  offec^Sept.  1. 1900. 

§  2881.  [Anrd,  1S1>5,  1906.]   Id.|  relatinflr  to  express,  lai 
ance  and  telegraph  couipuulcM. 

Where  the  defendant  to  be  served  is  a  corporation,  associal 
partnership  or  person  doing  business  in  the  state  as  au  expi 
company,  an  insurance  company,  or  a  telegraph  company,  and 
person  resides  in  the  county  to  whom  a  copy  of  the  summons 
be  delivered,  as  prescribed  in  the  foregoing  sections  of  this  art 
it  may  be  personally  served  on  the  express  company  by  deliv< 
a  copy  thereof  to  any  local  or  general  agent  to  receive  freight 
parcels,  route  agent,  or  messenger  of  the  defendant,  residing 
the  county,  and  on  anx  insurance  company  by  delivering  a 
thert^of  to  any  local  or  general  agent  of  the  defendant.  resi< 
in  the  county,  and  on  any  telegraph  company  by  delivering  a 
thereof  to  any  office  manager  of  the  defendant,  residing  in 
county;  unless  at  least  thirty  days  before  it  was  issued,  the  def, 
ant  had  filed  in  the  office  of  the  clerk  of  the  county,  a  writ 
instrument,  designating  a  person  residing  in  the  county, 
whom  proce'ss  to  be  issued  by  a  justice  of  the  peace  against 
defendant  may  be  served;  in  which  case  the  summons  may 
I)ersonally  served  by  delivering  a  copy  thereof  to  the  person 
designated. 
h.  1896,  ch.  340;  L.  1005,  ch.  211.     In  effect  Sipt.  1,  lOOS. 

§  2882.   LaHt  t^vo  Hectlons  qnalified. 

Where  a   pi^rson  has  been  designated,  as  proscribed  in  eitl 
of  tlie  lust  two  sectiouK.  and  the  designation  has  been  revokeil. 
it  api)ear.s,  by  affidavit  or  the  return  of  the  constable,  to  whc 
a  summons  has  been  duly  delivered  for  service,   that   the  im^i 
designated  is  dead,  or  has  ceased  to  reside  within  the  county: 
that  he  cannot,  after  due  diligence,  be  found  within  the  count 
so  as  to  deliver  a  copy  of  the  summons  to  him;  the  original 
mons,  or  the  second  or  third  summons,  issued  as  prescribed  in 
next  section,  may  be  served  as  if  the  designation  had  not  " 
made.    Such  a  designation  may  be  revoked  by  a  writing,  execnt 
and  filoil  in  like  manner  as  required  for  the  purpose  of  niakii 
the  designation. 
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[2883.    Second  and  tbtlrd  fiiimmon«|  effect  thereof. 

Where  it  appears,  by  the  return  of  the  constable,  to  whom  a 
bmioDs  has  been  duly  delivered  for  service,  that  it  was  not 
Ted^  for  any  cause,  a  second  summons  may  be  issued  by  the 
ne  justice,  in  the  same  action,  within  twenty  days  after  the 
tt  summons  was  issued;  and,  upon  the  like  return  thereof,  a 
N  summons  may  be  issued,  within  twenty  days  after  the  sec- 
1  was  issued.  The  second  or  the  third  summons,  as  the  case 
ly  be,  relates  back  to  the  time  when  the  first  summons  was 
1;  and  with  respect  to  all  proceedings  before  actual  service, 
scTvice  thereof  has  the  same  effect,  as  if  the  first  summons 
been  seasonably  served.  For  the  purpose  of  issuing  a  new 
ions,  as  prescribed  in  this  section,  a  previous  summons  may 
|feturned  upon  the  sixth,  or  any  subsequent  day,  before  the 
irn  day  thereof. 

i  2tiS4,  'Wbere   name   of  defendant   In  nnknoivn. 

((''here  the   plaintiff  is  ignorant  of  the  name,   or  part  of  the 

^e  of  a  defendant,  that  defendant  may  be  designated  in  the 

Imons,  and  in  any  other  process  or  proceeding  in  the  action,  by 

titious  name,  or  by  so  much  of  his  nume  as  is  known,  adding 

(s<Tiption,    identifying   the   person   intended.    The   person   so 

ited   must  thereupon   be  regarded   as  a  defendant   in  the 

»n,    and    as    sufficiently    described    therein    for    all    purposes. 

m  his  name,  or  the  remainder  of  his  name,  becomes  known, 

I  justice,  before  whom  the  action  is  pending,  must  amend  the 

Lings  already  taken,   by  the  insertion  of  the  true  or  full 

\  in  place  of  the  fictitious  name,  or  part  of  a  name;  and  all 

inent    proceedings  must  be   taken   under    the   name   so   in- 

S.  274,   S   282  (2  Edm.  282). 

Wi.  Return  of  MnmmonH. 

^'constable,  who  serves  a  summons,  must,  at  or  before  the  time 
the  same  is  retumablo.  make  and  deliver  to  the  justice  a 

in  return  thereof,  under  his  hand,  stating  the  time  when,  and 

lanner  in  which,  he  served  it.  A  constable  who  fails  season- 
4o  serve  a  summons,  delivered  to  him  for  service,  must  make 

itten  return  thereof  under  his  hand,  stating  that  it  was  not 

I,  and  the  reason  why  he  failed  to  serve  it. 

S.  228.  S  16  (2  Edm.  244). 
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'*-* 


ae«.  2886.  PartiM  may  appear  tn  person  or  by  attom<  - 

2887.  Guardian  ad  litem  for  Infant  plaintiff. 

2888.  Id.;  for  infant  defenda;it. 
2888.  When  consUble.  etc..  may  not  act  aa  atto. 

2890.  Authority  of  attorn^;   how  proved. 
2891.    Plaintiff   to   prove   his   case,  exoept  where  a  Terllled  complAicft| 
served. 

2892.  Dttfondant  may  offer  to  compromise;  proceedings  tbereapon. 

2893.  Justlpe  to  wait  one  hour. 


f  2886.  Parties  may  appear  in  pevaon  or  by  attoi 

A  party  to  un  action  before  a  jnstlce  of  the  peace,  who  ia  of 
age,  may  appear  and  prosecute  or  defend  the  same,  in  person 
by  attorney,  at  his  election,  unless  he  has  been  judicially  dedr- 
to  be  incompetent  to  manage  his  affairs. 

2  n.  8.  282,  89  89  &nd  ^1  (2  Edm.  248). 


I  288T.  Guardian  ad  litem  for  infant  platntitf. 

Before  a  summons  is  issued  in  behalf  of,  or  an  issue  is  joi 
without  summons  by,   an  infant  plaintiff,  the  justice  most 
point  a  competent  and  responsible  person,  nominated  by  the  _ 
tiff  or  his  general  guardian,  to  appear  as  his  guardian  for  the  . 
pose  of  the  action.    The  written  consent  of  the  person  so 
pointed  must  be  filed  with  the  justice,  before  his  appoint 
The  guardian  so  appointed  is  responsible  for  the  costb. 

Id.,   f  40  (2  Edm.  248). 

I  2888.  Id.  I  for  infant  defendant. 

After  the  service  and  return  of  a  summons  against  an 
defendant,  no  other  proceeding  shall  be  taken  in  the  action  « 
a  person  has  been  appointed  to  appear  as  his  guardian  for 
purpose  of  the  action.  Upon  the  nomination  of  the  def< 
the  justice  must  appoint  a  proper  person  for  that  purpose, 
defendant  does  not  appear  upon  the  return  of  the  summons, 
he  neglects  or  refuses  to  nominate,  the  justice  may,  on  the 
cation  of  the  plaintiff,  appoint  any  proper  person  as  his  gui 
The  written  consent  of  the  person,  so  appointed,  must  be 
with  the  justice  before  his  appointment.  The  guardian  so 
pointed  is  not  responsible  for  any  costs. 

Id..  H  42  and  43. 

I  8889.  IVlien  eonstable^  etc.*  saaT  Aot  aet  as  attorae^. 

Subject  to  the  provisions  of  sections  63  and  64  of  this  act, 
person  other  than  the  constable  who  served  the  summons  or 
venire,  or  the  law  partner  or  clerk  of  the  justice,  may  oe  the 
torney  for  a  party  to  an  action  before  a  justice  of  the  peace. 

Id.,  I  44;  L.  1864,  ch.  421  (6  Edm.  295). 


I  S890.  Antborlty  of  attorney^  hovr  proved. 

The  attorney's  authority  may  be  conferred  orally  or  in  writ 
but  the  justice  shall  not  suffer  a  person  to  appear  as  an  si 
unless  his  authority  is  admitted  by  the  adverse  party,  or  proi 
by  the  affidavit  or  oral  testimony  of  himself,  or  another. 


19.  t.  2,  a.  2  APPEARANCE.  |§  2891-93 

L2881.   (AmM,  1906.]       Flaintilf  to  prove   his  case,    except 
rre  »  Torifled  cumpUkint  !■  served. 

If  a  defendant  fails  to  appear  and  answer,  the  plaintiff  cannot 
«over  without  proving  bis  case,  except  in  an  action  which  has 
ien  commenced  by  the  service  of  a  summons  and  veritied  com- 
aint  as  provided  bv  section  twenty-nine  hundred  and  thirty-six 
'  this  code;  in  such  action,  in  case  the  defendant  fails  to  an- 
rer  said  complaint,  as  provided  by  section  twenty-nine  hundred 
Id  thirty-eigrht  of  this  code,  at  the^  time  of  the  return  of  said 
immons  he  shall  be  deemed  to  have  admitted  the  allegations  of 
9  compldint  as  true,  and  the  court  shall,  upon  filing  the  sum- 
pUB  and  complaint,  with  due  proof  of  service  thereof,  enter 
flgment  for  the  plaintiff  and  against  the  defendant,  tor  the 
Bnnt  demanded  m  such  complaint,  with  costs,  without  further 

Pxoc.,  S  64,   0iibd.  8;  L.  1906,  ch.  201.    In  effect  Sept.   1,   1906. 


i; 


2808.  Defettdiint  may  offer  to  compromise)  proceedinsM 


Except  in  an  action  to  recover  a  chattel,  the  defendant  may, 
pn  the  return  of  the  summons  and  before  answering,  file  with 
^  justice  a  written  offer  to  allow  judgment  to  be  taken  against 
for  a  sum  therein  specified,  with  costs.'  If  there  are  two  or 
defendants,  and  the  action  can  be  severed,  a  like  offer  may 
ide  by  one  or  more  of  the  defendants  against  whom  a  sep- 
jndgment  may  be  taken.  If  the  plaintiff  thereupon,  before 
.r  any  other  proceeding  in  the  action,  files  with  the  justice 
itten  acceptance  of  the  offer,  the  justice  must  render  judg- 
accordingly.  If  an  acceptance  is  not  filed,  the  offer  cannot 
ren  in  evidence  upon  the  trial;  but,  if  the  plaintiff  fails  to  ob- 
a  more  favorable  judgment,  he  cannot  recover  coats  from  the 
of  the  offer,  and  must  pay  the  defendant's  costs  from  that 

put  of  sabd.  15. 

JnaCloe  to  ipvait  one  hour. 

K>n  the  return  of  a  summons  duly  served,  ♦h*  justice  must 
one  hour,  after  the  time  specified  therein  for  lt»  return,  un- 
"he  parties  sooner  appear. 
S.  333,  I  46  (2  Edm.  240),  amM. 
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was  granted,  and  apon  the  complaint,  if  it  has  been  made.  Tte 
justice  must  grant  the  application,  where  it  appears  that  the  cut 
18  not  within  the  provisions  of  sections  2894  and  2895  of  this  ad 
The  justice  must  also,  upon  the  defendant's  application,  grari 
an  order  discharging  him  from  arrest,  if  the  plaintiff  fails  to  taki 
out,  from  the  justice,  an  execution  upon  a  judgment  in  his  faToc 
before  the  expiration  of  one  hour  after  he  is  entitled  thereto. 

f  9802.  BITeet  of  dlscluirvins  defendAat. 

The  discharge-  of  the  defendant  from  arrest,  before  judg 
ment  as  prescribed  in  the  last  section,  or  in  section  2963  of  tU 
actj  does  not  affect  the  jurisdiction  of  the  justice  over  the  actioi 
which  must  proceed,  as  if  it  had  been  commenced  in  the  ordinal; 
manner.  His  discharge  from  arrest,  after  judgment,  as  prescribe 
in  the  last  section,  does  not  affect  the  execution. 

S  2808.  'When  plalntllT  must  prove  extrinalc  facts. 

Where  an  order  of  arrest  has  been  granted  and  executed,  in ; 
case  specified  in  subdiyision  third  of  section  2895  of  this  act,  tfa 
plaintiff  cannot  recover  upon  a  default,  and  the  defendant  is  n 
titled  to  judgment  upon  a  trial,  unless  the  plaintiff  establishes  d 
the  matters  of  fact,  which  are  required,  by  that  subdivision  I 
(*ntit]e  him  to  an  order  of  arrest. 

I  S804.  PrtT-ileire  from  arrest. 

Thi«  article  does  not  abridge  or  otherwise  affect  a  pririled 
from  arrest  given  by  law,  or  a  right  of  action  for  the  breae 
thereof.  A  privileged  person  Is  entitled  to  be  discharged  frrt 
arrest,  by  the  order  of  the  justice  before  whom  he  is  bronj' 
upon  proof,  by  affidavit,  of  the  facts  entitling  him  to  a  dischai 
or  he  may  apply  for  and  obtain  an  order  for  his  dtaoharge, 
prescribed  Ui  {section  564  of  this  act 
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I.  JJ^  t.  2, a.  4     ATTACHMENT  OF  PROPERTY.  §§  »905-06 

ARTICLB3  FOURTH. 

Attcushmewi  of  property. 

fee.  2906.  In  what  aetiooui,  wamnt  of  attacbmeot  may  be  grantad. 
290ft.  What  moat  be  ahown  to  procure  a  warrant. 
12907.  Warraot;  form  and  contents  thereof. 
290a.  UndartaklniT. 

2909.  Warrant;  bow  ezecnted. 

2910.  Serrlce  of  Bammous  and  warrant  upon  defendant. 

2911.  Cndertaklng  by  defendant;  redelivery  to  blm. 

2912.  Claim  by  third  person;  bond  and  delivery   tberenpon. 
I       2918.  Action  upon  bond. 

^       2914.  When  defendant  may  proaecute  bond. 
2915.  Retnm  of  warrant. 
2918.  Motion  to  vacate  or  modify  warrant,  etc. 

2917.  Effect  of  vacatinfr  warrant. 

2918.  Proceadlnga  wliere  aommona  not  personally  aerved. 

I  S906«  Is  frhat  aotloBs,  irarrant  of  attuehment  mar  be 


In  an  action  broaght  before  a  justice  of  the  peace  a  warrant 
f  attachment  against  the  property  of  one  or  more  defendants 
^lurt   be  granted,  upon  the  application  of  the  piainti£f,  as  pre- 
^bed  in  this  article,  where  the  action  is  brought  upon  a  judg- 
it,  or  to  recover  for  one  or  more  of  the  following  causes: 
Breach  of  a  contract,  express  or  implied. 
Wrongful  conversion  of  personal  property, 
.  Any  other  injury  to  i>ersonal  property,  in  consequence  of  neg- 
»ce,  fraud,  or  other  misconduct. 

_jb0tltat0  for  2  R.  S.  280.  part  of  81  26,  27    and  28  (2  Bdm.  246);  L.  1881. 
^   WO.    I  34  (4   Edm.  478). 


I  29O0.  l^bat  must  be  alio-vrn  to  procnre  a  urarrast. 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
Bdavit,  to  the  satisfaction  of  the  justice  as  follows: 

That  a  sufficient  cause  of  action  exists  against  the  defendant, 

recover  damages  for  one  or  more  of  the  causes  specified  in  the 
flection.  If  the  action  is  upon  a  judgment,  or  to  recover  for 
;li  of  a  contract,  the  affidavit  must  imow  that  the  plaintiff  ia 

Stled  to  recover  a  sum  stated  therein,  over  and  above  all 
,  interclainui  known  to  him. 
'2.  That  the  defendant  is  either  a  foreign  corporation;  or  not  a 
IBident  of  the  State;  or,  if  the  defendant  is  a  natural  person, 
lid  a  resident  of  the  State,  that  he  has  departed,  or  is  aboi^t 
I  depart,  from  the  county  where  he  last  resided,  with  intent  to 
■fraud  hia  creditors,  or  to  avoid  the  service  of  a  summons:  or 
fcepa  himself  concealed,  with  the  like  intent;  or,  if  the  defendant 
>  a  natural  person,  or  a  domestic  corporation,  that  he  or  it  has 
moved,  or  is  about  to  remove,  property  from  the  county  where 
le  defendant,  being  a  natural  person,  last  resided,  or,  being  a 
irporation,  last  kept  its  principal  office,  or  from  the  county  in 
bich  the  action  is  brought,  with  intent  to  defraud  his  or  its  cred- 
mn;  or  has  assigned,  disposed  of,  or  secreted,  or  is  about  to 
paign,  dispose  of,  or  secrete,  property,  with  the  like  intent;  or  that 
le  defendant,  being  a  natural  person  of  full  age,  and  a  resident  ol^ 
ife  State,  has  been  continuously  without  the  United  States  for 
le  space  of  six  months  or  more,  immediately  before  the  applica- 
mkm  and  either  that  he  has  not  made  a  designation  of  a  per- 
m,  upon  whom  to  serve  a  summons  in  his  behalf,  as  prescribed 
I  ;wction  430  of  this  act,  or  that  service  upon  the  person  so 
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designated  cannot  be  made,   with  due  diligence,   in  the  conntr 
where  the  person  making  the  designation  resides. 

The  affidavit  must  be  filed  with  the  justice,  when  the  wamst 
is  granted. 

2  B.  S.  280,  part  of  %%  26,  27  and  28  (2  Edm.  245). 

I  290T.  Warrant  I  form  and  contents  thereof. 

The  warrant  must  be  granted  by  the  justice  who  issues  tiK 
summons,  at  th.e  time  when  the  summons  is  issued;  and  it  mosl 
be  indorsed  thereupon,  or  annexed  thereto.  It  must  be  subscribd 
by  the  justice,  and  must  briefly  recite  the  ground  of  the  attaA 
ment.  It  must  require  th.e  constable,  to  whom  the  summons  I 
delivered,  to  attach,  on  or  before  a  day  specified  therein,  whid 
must  be  at  least  six  days  before  the  return  day  of  the  summons 
and  safely  to  keep,  as  much  of  the  defendants  goods  and  chal 
tels,  within  his  county,  as  will  satisfy  the  plaintiffs  demand 
with  the  costs  and  expenses,  and  to  make  return  of  his  proc€f4 
ings  thereon  to  the  justice,  at  the  time  when  the  summons  i 
returnable.  The  amount  of  the  plaintiff^s  demand  must  be  sped 
fied  in  the  warrant,  as  stated  in  the  affidavit. 

Id.,  §  30,  am'd.  i 

g  2908.   Undertaking;.  I 

Before  granting  the  warrant,  the  justice  must  require  a  writti 
undertaking  t5»  the  defendant,  on  the  part  of  the  plaintiff,   "^ 
one  or  more  sureties,  approved  by  the  justice,  to  the  effect 
if  the  defendant  recovers  judgment,  or  the  warrant  of  attac 
ment  is  vacated,  the  plaintiff  will  pay  all  costs  which  naay 
awarded  to  the  defendant,  and  all  damages  which  he  may  si 
by  reason  of  the  attachment,  not  exceeding  th»  sum  specified 
the  undertaking,  which  must  be  at  least  two  hundred  dollars; 
that  if  the  plaintiff  recovers  judgment,  he  will  pay  to  the 
feudant  all  money  received  by  him  from  property  taken  by 
of  the  warrant  of  attachment,  or  upon  any  bond  given  there! 
over  and  above  the  amount  of  the  judgment,  and  interest  th« 
upon. 

Id.,  S  29,  am'd. 

S  29O0.   [Am'd,  1903.]    IVarrantt  bow  executed  i  perUhi 
property  may  be  sold. 

The  constable  to  whom  the  warrant  of  attachment  is  delivc 
must  execute  it  at  least  six  days  before  the  return  day  of 
summons,  by  levying  upon  and  taking  into  his  custody  so  mi 
of  the  goods  and  chattels  of  the  defendant,  not  exempt  fi 
levy  and  sale  by  virtue  of  an  execution,  including  money  ai 
bank  notes,  which  he  finds  within  his  county,  as  will  satisfy  tH 
plaintiff's  demand,  "w  'th  the  co.sts  and  expenses.  He  must  safi( 
keep  the  property  attached,  to  be  disposed  of  as  prescribed  i 
this  article,  and  must  immediately  make  an  inventory  thered 
stating  therein  the  estimated  value  of  each  item  or  artirii 
Provided,  however,  if  property  attached  is  perishable,  the  jn^ 
tlce  who  issued  the  warrant  may,  by  an  order  made  and  enterti 
upon  his  docket,  and  with  or  without  notice,  as  the  urgency  i 
the  case  in  his  opinion  rcviuires,  direct  the  constable  to  sell  sod 
property  at  public  auction,  and  thereupon  the  constable  mui 
sell  it  accordingly.  A  certified  copy  of  the  order  directing  tii 
sale  shall  be  delivered  to  such  constable.  Such  order  mu«t  pie 
scribe  the  time  and  place  of  the  sale,  and  notice  thereof  niwt  b 
given  in  such  manner  and  for  such  time  as  directed  by  the  order 
The  constable  shall  retain  in  his  hands  the  proceeds  of  such  mJ* 
until  the  final  determination  of  the  action. 
Id.,  1 81,  ain*d;  L.  18S1.  ch  300.  i  36  (4  Edm.  473);  L.  IMS,  ch.  832.   In  efltect  May  K  OS 
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S2910.  Serviee  of  sniniiioiiM  and  irarrant.  upon  defendant. 

f  The  constable  must,  immediately  after  making*  the  inventory, 
f  tnd  at  least  six  days  before  the  return  day  of  th,e  summons, 
serve  the  summons,  together  with  the  warrant  of  attachment 
and  inventory,  upon  the  defendant,  by  delivering  to  him  per- 
,  sooally  a  copy  of  each,  if  he  can,  with  reasonable  diligence,  be 
'found  within  the  county;  or,  if  he  cannot  be  so  found,  by  leaving 
1  copy  of  each,  certified  by  the  constable,  at  the  last  place  of 
Idence  of  the  defendant  in  the  county,  with  a  person  of  suit- 
bje  age  and  discretion;  or,  if  such  a  person  cannot  be  found 
ere,  by  posting  it  on  the  outer  door,  and  also  depositing  an- 
er  copy  in  the  nearest  post-office,  inclosed  in  a  sealed  post- 
id  wrapper,  directed  to  the  defendant  at  his  residence;  ob,  if 
e  defendant  has  no  place  of  residence  in  the  county,  by  de- 
Vfring  it  to  the  person  in  whose  possession  the  property  at- 
ched  is  found. 

2  R.  S.  230,  S  31,  am'd  as  In  S  2900,  ante. 
\    I  2911.  Undertaking  by  defendant;  re-dellirerir  to  lilm. 
The  defendant,  or  his  attorney  or  agent  in  his  behalf  may,  at 
y  time  before  judgment  is  rendered  in  the  action,  execute  and 
liver  to  the  constable  an  undertaking  to  the  plaintiff,  in  a  sum 
ified   therein,   at  least  twice  the  value   of  the   property   at- 
ed«   as  stated  in  the  inventory;  with  one  or  more  sureties, 
roved    by    the   constable,    or  by  the   justice  who   issued   the 
rrant;  and  to  the  eCfect  that,  if  judgment  is  rendered  against 
defendant,  and  an  execution  is  issued  thereupon,  within  six 
nths  after  the  giving  of  the  undertaking,  the  property  attached 
11  be  produced  to  satisfy  the  execution.    Thereupon  the  con- 
ble  must  re-deliver  the  property  to  the  defendant. 

.  SIS  ^>  ^'  AiQ'd- 
I  2912.   Claim  by  third  person ;  bond  and  dellTery  there- 

If  a  person,  not  a  party  to  the  action,  claims  any  property  at- 
bed,  which  is  not  reclaimed  by  the  defendant,  as  prescribed  in 
last  section,  he  may,  at  any  time  after  the  seizure,  and  be- 
exeoution  is  issued  upon  a  judgment  rendered  in  the  action, 
ute,  and  file  with  the  justice,  a  bond  to  the  plaintiff,  with 
or  more  sureties,  approved  by  the  constable  or  by  the  jms- 
;  in  a  penalty  at  least  twice  the  value  of  the  property  claimed; 
cc*nditione<l  that,  in  an  action  upon  the  bond,  to  be  com- 
nced  within  three  months  thereafter,  the  claimant  will  estab- 
that  he  was  the  general  owner  of  the  property  claimed,  at 
time  of  the  seizure;  or,  if  he  fails  so  to  do,  that  he  will  pay 
the  plaintiff  the  value  thereof,  with  interest.  The  constable 
n»t  thereupon  deliver  the  property  claimed  to  the  claimant. 
^Id..  part  of  §S  33,  34,  am*d. 
'-  I  S91S.   Action  upon  bond. 

'  A  judgment  for  the  plaintiff,  in  an  action  upon  a  bond  given 
|B  prescribed  in  the  last  section,  must  award  to  him  the  value  of 
^e  prop.erty  seized  and  delivered  to  the  claimant,  with  interest 
Sereupon  from  the  time  of  the  delivery.  If  the  amount  so  re- 
^irvered  exceeds  the  amount,  which  the  plaintiff  recovers,  in  the 
iction  in  which  the  warrant  of  attachment  was  issued,  he  is 
iftble  to  the  defendant  in  that  action  for  the  excess. 
td..  part  of  $1  36  and  37. 

I    2914.  "When  defendant  may  pronecnte  bond. 
\t  the  warrant  of  attachment  is  vacated  or  annulled,  the  de- 
reudant  may  maintain  an  action,  upon  the  bond  specified  in  the 
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last  two  sections,  in  his  own  name,  in  the  same  manner  and 
with  the  like  effect,  as  the  plaintiff  might  have  done,  if  the 
warrant  had  remained  in  full  force. 

2  B.  S.  230,  I  38,  am'd. 

S  2015.  Return  of  'vranrant. 

The  constable  executing  the  warrant  of  attachment  must,  at 
the  tim,e  w^hen  and  place  where  it  is  returnable,  make  a  return 
thereto,  under  his  hand,  stating  all  his  proceedings  thereupon. 
He  must  deliver  to  the  justice,  with  the  return,  each  bond  or 
undertaking  delivered  to  him,  pursuant  to  any  of  the  foregoing 
provisions  of  this  article,  and  a  certified  copy  of  the  inventory  of 
the  ^property  attached.  The  return  must  state  the  manner  in 
which  the  warrant  and  inventory  were  served,  and,  if  they  were 
served  otherwise  than  by  delivering  a  copy  thereof  to  the  de 
fendaut  personally,  the  reason  therefor,  and  the  name  of  the 
person  to  whom  the  copy  was  delivered,  unless  his  name  is  un- 
known to  the  constable;  in  which  case,  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 

Id.,  i  85,  as  am'd;  L.  1831,  ch.  300,  |  36  (4  EAm.  473). 

i  2010.   Motion  to  -vwi^tkte  or  modify  warrant,  «tc. 

A  defendant  whose  property  has  been  attached,  may,  upon  the 
return  of  the  summons,  apply  to  the  justice,  who  issued  the  war- ■ 
rant  of  attachment,   to  vacate  or  modify  it,  or  to  increase  tht : 
plaintiff's  security.    Such  an  application  may   be  founded   upoa  | 
the  papers  upon  which  the  warrant  was  granted;  or  upon  proot 
by  affidavit,  on  the  part  of  the  defendant;  or  upon  both.    If  it 
is  founded  upon  proof  on  the  part  of  the  defendant,  it  may  I 
opposed  by  new  proof,  by  affidavit,  upon  the  part  of  the  plain ti' 
tending  to  sustain  any  ground  for  the  attachment,  recited  in  t' 
warrant,  but  no  other.    The  justice  may,  upon  the  return  of  th( 
summons,  or  at  any  other  time  to  which  the  action  is  adjourned, 
vacate  the  warrant  of  attachment  upon  his  own  motioa,   if  he] 
deems   the   papers,   upon   which  it  was  granted,   insufficient  to; 
authorize  it. 

V2017.  Effect  of  T-acattnar  fvarrant. 
acating  the  warrant  of  attachment  does  not  affect  the  juris-: 
diction  of  the  justice  to  hear  and  determine  the  action,   whei«! 
the  defendant  has  appeared  generally  in  the  action;  or  where  the| 
summons  was  personally  served  upon   him;  or  where  judgment 
may  be  taken  against  him,  as  being  indebted  jointly  with  another 
defendant,  who  has  been  thus  summoned,  or  has  thus  appeared 
In  every  other  case,  the  justice,  who  vacates  a  warrant  of  attach- 
ment against  the  property  of  a  defendant,  must  dismiss  the  ac- 
tion as  to  him. 


§  2018.  Proceedlns*  frl&ere  MnmmonM  not  personally 
nerved. 

Where  the  defendant  has  not  appeared,  and  the  summons  hat 
not  been  personally  served  upon  him,  and  property  of  the  defend- 
ant has  been  duly  attached  by  virtue  of  a  warrant,  which  has  not 
been  vacated,  the  justice  must  proceed  to  hear  and  determine 
the  action;  but,  in  an  action  subsequently  brought,  the  judgment 
is  only  presumptive  evidence  of  indebtedness,  and  the  defendant 
is  not  barred  from  any  counterclaim  against  the  plaintiff.  The 
execution,  issued  upon  a  judgment  so  rendered,  must  require  the 
constable  to  satisfy  it  out  of  the  property  so  attached,  withont 
containing  a  direction  to  satisfy  it  out  of  any  other  property. 

L.  1831,  ch.  300,  i  39  (4  Edm.  474). 
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ARTIGLSS  FIFTH. 

Beplevin. 

Bee,  2819.  When  action  for  a  chattel  maj  be  brousbt. 

SMO.  Plaintiff  may  procure  replevin;  affldaTlt  and  undertaking. 
am.  ReqnlsitiOQ. 

2822.  Id. ;  how  executed.    Etorrice  of  aummons,  etc. 

2823.  Return  of  conatabie. 

2824.  Defendant  may  except  to  sureties;  proceedings  thereon. 

2825.  Def aidant  may  reclaim  chattel;  proceedings  thereon. 

2826.  Justification  of  sureties. 

2827.  When  and  to  whom  constable  must  deliver  chattel. 

2828.  Penalty  for  wrong  delivery  by  constable. 
2828.  Claim  of  title  by  third  person. 

2830.  Defendant  may  demand  Judgment  for  retuni. 

2831.  Proceedings  in  the  action;  action  upon  undertaking. 

2832.  Proceedings  when  summons  not  personally  served. 

2833.  When  action  not  affected  by  failure  to  replevy. 

i  S019.  "Wlieii  aetion  for  a  chattel  may  be  bronigbt. 

An  action  to  recover  a  chattel,  with  or  without  damages  for  the 
Wrongful  taking,  withholding,  or  detention  thereof,  can  be 
brought  before  a  justice  of  the  peace  of  the  connty  in  which  the 
dmttel  is  found,  in  a  case,  and  subject  to  the  qualincations,  speci- 
M  in  sections  1689,  1690,  1691,  and  1682,  and  8abdiTisio]& 
Kventh  of  section  2862  of  this  act 
;  Substituted  for  Go.  Proc..  H  63,  subd.  10,  am'd;  L.  1860.  ch.  181,  ^  4. 

:  i  2020.    Plaintiff    may    procure    repleT-in;    aflldavlt    an  A 
badertaklnff. 

i  The  plaintiff  may,  at  the  same  time  when  the  summons  is  is- 
pDed.  but  not  afterwards,  require  the  chattel  to  be  replevied,  as 
ibed  in  this  article.    For  that  purpose,  he  must  deliver  to 
justice  an  affidavit  and  a*n  undertaking,  similar,  in  all  re- 
8,  to  the  affidavit  and  undertaking  required  to  be  delivered  to 
sheriff,  as  prescribed  in  sections.  1695,  1697,  1699,  and  1712  of 
act;   except  that  the  sureties  in  the  undertaking  must  be 
ved  by  the  justice. 
L.  1831,  ch.  300,  H  2.  3  and  4  (2  Edm.  236;  6  id.  134). 

'12921.  ReauUition. 

'Upon  receiving  the  affidavit  and  undertaking,  the  justice  must 
Worse  upon  or  attach  to  the  affidavit  a  written  requisition,  sub- 

fribed  by  Mm,  requiring  the  constable,  to  whom  the  summons 
delivered,  to  replevy  the  property  described  in  the  affidavit,  on 
Pr  before  a  day  specified  in  the  requisition,  which  must  be  at  least 
iU  days  before  the  return  day  of  the  summons.  The  affidavit  and 
^uisition  must  be  delivered  to  the  constable,  with  the  summons. 

Id.,  part  of  I  4,  am'd. 

I  2II2S.  Id.;  l&o-vr  executed.    Seririce  of  •nminoitSy  etc. 

The  constable  must  execute  the  requisition,  as  a  sheriff  is  re- 
inired  to  execute  a  requisition,  in  an  action  brought  to  recover 
i  chattel,  as  prescribed  in  sections  1700,  1701,  and  1702  of  this 
let;  exceot  that  he  must  serve  the  summons,  affidavit,  and  re- 
misition  within  the  time  and  in  the  manner  prescribed,  by  section 
2910  of  this  act,  for  the  service  of  a  summons,  warrant  of  at- 
ladiment,  and  inventory. 

Id.,  part  of  I  6. 
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AHTTC7I<B:  secohd. 

Appearance  of  parties 

■ec.  2886.  Parties  may  appear  In  person  or  by  attomr^ 

2887.  Onardlan  ad  litem  fur  Infant  plaintiff. 

2888.  Id. ;  for  Infant  defendant.  < 

2889.  Wben  cooeUble.  etc..  may  not  act  aa  atto.  | 
2890.  Authority  of  attorney;  bow  proved.                                                J 

2891.    Plaintiff   to   prove   bis   case,  except  where  a  Toiiled  oomplal^ 

served. 
2892.    Defendant  may  offer  to  compromise;  proceedioga  thereupon 
2803.  Justlpe  to  wait  one  hour. 


f  2886.  Parties  may  appear  in  pevaon  or  by  attorney* 

A  party  to  un  action  before  a  jastice  of  the  peace,  who  is  of  ^ 
tigc,  may  appear  and  prosecute  or  defend  the  same,  in  penon 
by  attorney,  at  his  election,  unless  he  has  been  judicially  decl4( 
to  be  incompetent  to  manage  his  affairs. 

2  R.  8.  282,  89  39  &nd  41  (2  Edm.  248). 


I  288T.  Gaardiaa  ad  litem  for  iafaat  plaiatlC 

Before  a  summons  is  issued  in  behalf  of,  or  an  issae  is  _ 
without  summons  by,   an  infant  plaintiff,  the  justice   mnsti 
point  a  competent  and  responsible  person,  nominated  by  the  pT 
tiff  or  his  general  guardian,  to  appear  as  his  guardian  for  the- 
pose  of  the  action.    The  written  consent  of  the  peraon  so^ 

?ointed  must  be  filed  with  the  justice,  before  his  appoint 
'he  guardian  so  appointed  is  responsible  for  the  costb. 

Id.,   f   40   (2  Edm.   248). 

I  2888.  Id.  I  for  iafaat  defendaat. 

After  the  service  and  return  of  a  summons  against  an 
defendant,  no  other  proceeding  shall  be  taken  in  the  action 
a  person  has  been  appointed  to  appear  as  his  guardian 
purpose  of  the  action.     Upon  the  nomination  of  the  d< 
the  justice  must  appoint  a  proper  person  for  that  purpose, 
defendant  does  not  appear  upon  the  return  of  the  sumnuMifl, 
he  neglects  or  refuses  to  nominate,  the  justice  may,  on  the 
cation  of  the  plaintiff,  appoint  any  proper  person  as  his  gui 
The  written  consent  of  the  person,  so  appointed,  must  be 
with  the  justice  before  his  appointment.    The  ^ardian  so 
pointed  is  not  responsible  for  any  costs. 

Id.,  II  42  and  43. 

I  8889.  'Wl&ea  eonstable,  etc.*  atay  not  aet  as  att<wraoy 

Subject  to  the  proyisions  of  sections  63  and  64  of  this  act,  i 
person  other  than  the  constable  who  served  the  summons  or^ 
venire,  or  the  law  partner  or  clerk  of  the  justice,  may  oe  the 
torney  for  a  party  to  an  action  before  a  justice  of  the  peace. 

Id..  I  44;  L.  1F64,  ch.  421  (6  Edm.  295). 

S  S890.  Aatliority  of  attorney  |  hLOur  proved* 

The  attorney's  authority  may  be  conferred  orally  or  in 
but  the  justice  shall  not  suffer  a  person  to  appear  as  an  i 
unless  his  authority  is  admitted  by  the  adverse  party,  or 
by  the  affidavit  or  oral  testimony  of  himself,  or  another. 

M.,  I  tf. 
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IXS91.  fAni'd,  1906.]  Flaintlfl  to  prove  lilM  case,  except 
Mre  »  verified  oumplaint  Is  served. 

If  a  defendant  fails  to  appear  and  answer,  the  plaintifT  cannot 
cover  without  proving  bis  case,  except  in  an  action  which  has 
pn  commenced  by  the  ^rvice  of  a  summons  and  veritied  com- 
lint  as  provided  by  section  twenty -nine  bundred  and  thirty-six 
this  code;  in  such  action,  in  case  the  defendant  fails  to  an- 
W  said  complaint,  as  provided  by  section  twenty-uibe  hundred 

I  thirty-eight  of  this  code,  at  tlieJ  time  of  the  return  of  said 
Wnons  he  shall  be  deemed  to  have  admitted  the  allegations  of 
t  compUint  as  true,  and  the  court  shall,  upon  filing  the  sum- 
*■  and  complaint,   with  due  proof  of  service  thereof,   enter 

lent  for  the  plaintiff  and    against   the  defendant,   for   the 
It  demanded  m  such  complaint,  with  costs,  without  further 

Piw.,  f  64.  snbd.  8;  L.  1906,  ch.  201.    In  effect  Sept.   1,   1906. 

L  Def es4»nt  may  offer  to  compromtee)  proceedinsM 

»pOB. 

hcept  in  an  action  to  recover  a  chattel,  the  defendant  may, 

II  the  return  of  the  summons  and  before  answering,  file  with 
fJBstice  a  written  offer  to  allow  judgment  to  be  taken  against 

for  a 'sum  therein  specified,  with  costs.'  If  there  are  two  or 
defendants,  and  the  action  can  be  severed,  a  like  offer  may 
ide  by  one  or  more  of  the  defendants  against  whom  a  sop- 
judgment  may  be  taken.  If  the  plaintiff  thereupon,  before 
any  other  proceeding  in  the  action,  files  with  the  justice 
ten  acceptance  of  the  offer,  the  justice  must  render  judg- 
accordingly.  If  an  acceptance  is  not  filed,  the  offer  cannot 
in  evidence  upon  the  trial;  but,  if  the  plaintiff  fails  to  ob- 
more  favorable  judgment,  he  cannot  recover  costs  from  the 

of  the  offer,  and  must  pay  the  defendant's  costs  from  that 

ptrt  of  sabd.   16. 

Jaatloe  <o  iralt  one  hour. 

.  the  return  of  a  summons  duly  served,  *h*  justice  must 
le  hour,  after  the  time  specified  therein  for  it»  return,  un- 

le  parties  sooner  appear. 

9.  233,  f  46  (2  £dm.  240),  aniM. 
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I    31982.     ProceediniKTM     'tvlieii     aitinBion*     mot     yeraoaally 
■erircd. 

Where  the  defendant  does  oot  appear,  and  the  satnmons  has  iwt 
been  personally  served  upon  him,  and  a  chattel,  or  part  of  s 
chattel,  to  recover  which  the  action  is  brought,  has  been  replevied, 
And  the  proceedings  thereupon  have  been  auly  taken,  as  pre- 
scribed  in  this  article;  the  justice  must  proceed  to  hear  and  de- 
termine the  action,  with  respect  to  that  chattel  or  part  of  i. 
chattel;  or,  if  the  action  is  brought  to  recover  two  or  more  diat- 
tels,  with  respect  to  those  which  have  been  replevied;  In  like 
manner  and  with  like  effect  as  if  the  summons  had  been  persouaUy 
served. 

«.  18S1,  ch.  SOO,  f  12,  am'd. 

fi  2088.  'WkeB  Action  not  afloeteA  br  failure  to  replevy. 

Where  the  summons  has  been  personally  served  upon  the  de- 
fendant, or  where  he  appears,  the  justice  must  proceed  to  hesr 
and  determine  the  action,  although  the  plaintiff  has  not  required 
the  chattel  to  be  replevied,  or  the  constable  has  not  been  able 
to  replevy  it. 
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O^TLE  IIL 

WifMfcd1ng» ;  JTiolnding'  counterclaims,  and  proceedings  upon 

answer  of  titlo. 

)cc.  2934.  When  Imuo  to  be  Joined. 
2B36.  Pleadlon. 
2096.  OoiopUiDt. 

2937.  Mliat  caaaes  of  action  maj  be  joi'tcd. 
2888.  Anawer. 

2939.  Demnrrer. 

2940.  General  rules  of  pleading. 

2941.  Account,  or  Inatrument  tor  payment  of  money 

2942.  Court  may  require  items  to  bo  exhibited. 

2943.  Immaterial   variance  to   be  disregarded. 
I        2M4.  Amendment  of  pleadings. 

294ff.  Oonnterclalms. 

2&46.  Id.;    where   executor  or   trustee   Is  a   party. 

2947.  Oonaequence  of  neglect  tu  plead  countercialm. 

2948.  The  last  section  qualified. 

2949.  Judgment  upon  counterclaim. 

2960.  Judgment  when  accounts  exceed  |400. 

2961.  Answer  of  title. 

2962.  Undertaking  thereupon. 

2963.  In  what  court  new  action  to  be  brought. 
2954.  When  action  before  Justice  to  be  discontinued. 
SI66.  Effect  of  failui  3  to  give  undertaking. 

2S66.  When  title  comes  In  question  on  plaintiff's  own  showing. 

2967.  Pleadings   in  new   action.      Undertaking  before   Justice,    when   ap- 
plicable. 

2968.  Anawer  of  title  as  to  one  of  several  causes  of  action, 

I  2934.  [Am*d,  1803.}    Tl^lien  Issue  to  be  Joined. 

i  At  the  place,  and  within  one  hour  after  the  time,  specified  in  the 
Summons  for  the  return  thereof;  or,  where  an  order  of  arrest  is 

^nted  and  executed,  within  twelve  hours  after  the  defendant  is 
ught  before  the  justice;  or,  where  no  summons  is  issued,  at 
Ihe  time  when  the  parties  voluntarily  appear  to  join  issue,  the 
^leadings  of  the  parties  must  be  made,  and  issue  must  be  joined. 
Where  both  parties  appear  upon  the  return  of  the  summons,  an 
lisne  must  be  joined  before  an  adjournment  is  had,  except  when 
"le  defendant  refuses  or  neplects  to  plead.  Where  an  issue  of 
let  or  an  issue  of  law  is  joined  in  a  justice's  court,  or  before  a 
iBtice  of  the  peace  in  the  city  of  Brooklyn,  or  in  any  of  the 
jwna  in  the  county  of  Kings,  in  which  the  judgment  demanded 
br  either  partv  in  his  pleadings  exceeds  the  sum  of  one  hundred 
dollars;  or,  wnen  in  an  action  to  recover  a  chattel  or  chattels, 
die  Talne  of  which  as  fixed  by  either  party  in  his  pleadings  or  affi- 
IsTits  exceeds  one  hundred  dollars,  the  defendant  may,  aftfr 
itBue  joined  and  before  an  adjournment  is  grranted  upon  his  appli' 
eation,  apply  to  the  justice  before  whom  the  action  is  brought  for 
an  order  removing  the  action  into  the  county  court  of  the 
county  of  Kings.  Such  an  order  must  be  granted  upon 
the  defendant  filing  with  the  justice  an  undertaking  in 
a  sum  fix^  by  the  justice,  not  exceeding  twice  the  amount 
of  the  damages  claimed  or  twice  the  value  of  the  chanel 
or  of  all  the  chattels  claimed,  as  stated  In  the  pleading  or 
affidavits,  with  one  or  more  sureties,  approved  by  the  justice,  to 
the  effect  that  the  defendant  will  pay  to  the  plaintiff  the  amount 
of  any  jadgment,  including  costs,  that  may  be  recovered  against 
kim  in  the  county  court  in  the  action  so  removed.  From  the  time 
of  the  granting  of  the  order  the  county  court  of  Kings  county  has 
cognisance  of  the  action,  and  the  same  shall  be  tried  and  deter- 

m&ed  by  said  county  court  as  if  originally  brought  therein.    The 
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was  granted,  and  upon  the  complaint,  if  it  has  been  made.  The 
JttstSce  must  grant  the  application,  where  it  appears  that  the  case 
18  not  within  the  proTlsions  of  sections  2894  and  2895  of  this  ac^ 
The  justice  must  also,  upon  the  defendant's  application,  grrant 
an  order  discharging  him  from  arrest,  if  the  plaintiff  fails  to  take 
out,  from  the  justice,  an  execution  upon  a  judgment  in  his  faTor, 
before  the  expiration  of  one  hour  after  he  is  entitled  thereto. 

f  9802.  BITeet  of  dlsckarffinff  defendant. 

The  discharge-  of  the  defendant  from  arrest,  before  judg- 
ment as  prescribed  in  the  last  section,  or  in  section  2963  of  this 
act,  does  not  affect  the  jurisdiction  of  the  justice  over  the  action, 
which  must  proceed,  as  if  it  had  been  commenced  in  the  ordinary 
manner.  His  discharge  from  arrest,  after  judgment,  as  prescribed 
in  the  last  section,  does  not  affect  the  execution. 

S  8808.  'Wken  plalntllT  mmst  prove  extrlnafe  faets. 

Where  an  order  of  arrest  has  been  granted  and  executed,  in  a 
case  specified  in  subdivision  third  of  section  2895  of  this  act,  th* 
plaintiff  cannot  recover  upon  a  default,  and  the  defendant  is  en^ 
titled  to  judgment  upon  a  trial,  unless  the  plaintiff  establishes  afl 
the  matters  of  fact,  which  are  required,  by  that  aabdiviaion  toi 
(•ntitle  him  to  an  order  of  arrest. 

I  8804.  PrtTlIes-e  from  arrest. 

Thi«  article  does  not  abridge  or  otherwise  affect  a  privil 
from  arrest  given  by  law,  or  a  right  of  action  for  the  brea< 
thereof.  A  privileged  person  is  entitled  to  be  discharged 
arrest,  by  the  order  of  the  justict»  before  whom  he  Is  bmni 
upon  proof,  by  affidavit,  of  the  facts  entitling  him  to  a  discbai 
or  he  may  apply  for  and  obtain  an  order  for  his  discharge, 
prescribed  in  pection  564  of  this  act, 
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ARTICLB3  FOURTH. 

AiUichment  of  property. 

See.  2900.  In  what  actlooui,  warraot  of  atUchment  omj  be  granted. 
2M6.  Wbat  muat  be  shown  to  procure  a  warrant. 
2U07.  Warrant;  form  and  contents  thereof. 
2B08.  Undertaking. 
2809.  Warrant;  how  executed. 

2910.  Service  of  summous  and  warrant  upon  defendant. 

2911.  Undertaking  bj  defendant ;  redelivery  to  him. 

2012.  Claim  by  third  person;  bond  and  delivery   thereupon. 

2918.  Action  upon  bond. 

2914.  When  defendant  may  proeecute  bond. 

291ft.  Ketum  of  warrant. 

2916.  Motion  to  vacate  or  modify  warrant,  etc. 

2917.  Effect  of  vacating  warrant. 

2918.  Proceedlnga  where  summons  not  personally  served. 

f  2806*  In  'vrbat  Actions,  -vrarrant  of  attuehment  may  be 
irmated. 

In  an  action  bronght  before  a  justice  of  the  peace  a  warrant 
If  attachment  against  the  property  of  one  or  more  defendants 
Host  bo  granted,  upon  the  application  of  the  plaintiff,  aa  pre- 
Kribed  in  this  article,  where  the  action  ia  brought  upon  a  judg- 
iieiit,  or  to  recover  for  one  or  more  of  the  following  causes: 
[  1.  Breach  of  a  contract,  express  or  implied. 
f  2.  Wrongful  couTersion  of  personal  property. 
[3.  Any  other  injury  to  i>er8onal  property,  in  consequence  of  neg- 
ligence, fraud,  or  other  misconduct. 

tfabttitute  for  2  R.  8.  280,  part  of  8i  26,  27    and  28  (2  Bdm.  MA);  L.  1881, 
Ik  800.   I  M   (4   Edm.  478). 


J  2906.  "Wluit  must  be  alio-fm  to  proenre  a  irarrant. 

I  To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 

jfidavit,  to  the  satisfaction  of  the  justice  as  follows: 

[1  That  a  sufficient  cause  of  action  exists  against  the  defendant, 

recoTer  damages  for  one  or  more  of  the  causes  specified  in  the 

section.     If  the  action  is  wqou.  a  judgment,  or  to  recover  for 

Lch  of  a  contract,  the  affidavit  must  show  that  the  plaintiff  is 

titled  to  recover  a  sum  stated  therein,  over  and  above  all 
iimterclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation;  or  not  a 
esident  of  the  State;  or,  if  the  defendant  is  a  natural  person, 
od  a  resident  of  the  State,  that  he  has  departed,  or  is  aboi^t 

>  dejNirt,  from  the  county  where  he  last  resided,  with  intent  to 
kiraud  his  creditors,  or  to  avoid  the  service  of  a  summons;  or 
eeps  himself  concealed,  with  the  like  intent;  or,  if  the  defendant 

>  a  natural  person,  or  a  domestic  corporation,  that  he  or  it  has 
Huoved,  or  is  about  to  remove,  property  from  the  county  where 
lie  defendant,  being  a  natural  person,  last  resided,  or,  being  a 
orporatiouy  last  kept  its  principal  office,  or  from  the  county  in 
rhich  the  action  is  brought,  with  intent  to  defraud  his  or  its  cred- 
bc^rs;  or  has  assigned,  disposed  of,  or  secreted,  or  is  about  to 
iiign,  dispose  of,  or  secrete,  property,  with  the  like  intent;  or  that 
le  defendant,  being  a  natural  person  of  full  age,  and  a  resident  of 
tie  State,  has  been  continuously  without  the  United  States  for 
lie  space  of  six  months  or  more,  immediately  before  the  applica- 
ion,  and  either  that  he  has  not  made  a  designation  of  a  per- 
Dn,  upon  whom  to  serve  a  summons  in  his  behalf,  as  prescribed 
A  section  ^0  of  this  act,  or  that  service  upon  the  person  so 
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designated  cannot  be  made,   with  due  diligence,  in  the  ooanty 
where  the  person  making  the  designation  resides. 

The  affidavit  must  be  filed  with  the  justice,  when  the  warrant 
is  granted. 

2  B.  S.  230,  part  of  {§  26,  27  and  28  (2  Edm.  246). 

|2807«  'Waxra.nt;  form  ajid  contents  titer  eot. 

The  warrant  must  be  granted  by  the  justice  who  issues  the 
summons,  at  th,e  time  when  the  summons  is  issued;  and  it  mast 
be  indorsed  thereupon,  or  annexed  thereto.  It  must  be  subscribed 
by  the  justice,  and  must  briefly  recite  the  ground  of  the  attach- 
ment. It  must  require  the  constable,  to  whom  the  summons  is 
delivered,  to  attach,  on  or  before  a  day  specified  therein,  which 
must  be  at  least  six  days  before  the  return  day  of  the  summons, 
and  safely  to  keep,  as  much  of  the  defendant's  goods  and  chat- 
tels, within  his  county,  as  will  satisfy  the  plaintiff's  demand, 
with  the  costs  and  expenses,  and  to  make  return  of  his  proceed- 
ings thereon  to  the  justice,  at  the  time  when  the  summons  is 
i;eturnable.  The  amount  of  the  plaintiff's  demand  must  be  speci- 
fied in  the  warrant,  as  stated  in  the  affidavit. 

Id.,  i  30,  am'd. 

§  2908.   Undertalclngr. 

Before  granting  the  warrant,  the  justice  must  require  a  writtea 
undertaking  iX>  the  defendant,  on  the  part  of  the  plaintiff,  witk; 
one  or  more  sureties,  approved  by  the  justice,  to  the  effect  that, 
if  the  defendant  recovers  judgment,  or  the  warrant  of  attac-b- 
ment  is  vacated,  the  plaintiff  will  pay  all  costs  which  may  be 
awarded  to  the  defendant,  and  all  damages  which  he  may  sustan, 
by  reason  of  the  attachment,  not  exceeding  th«  sum  specified  m 
the  undertaking,  which  must  be  at  least  two  hundred  dollars ;  agil 
that  if  the  plaintiff  recovers  judgment,  he  will  pay  to  the  dM 
fendant  all  money  received  by  him  from  property  taken  by  virtiM 
of  the  warrant  of  attachment,  or  upon  any  bond  given  thereforJ 
over  and  above  the  amount  of  the  judgment,  and  interest  there*^ 
upon. 

Id.,  i  29,  am'd. 

$2900.  [Am'd,  1903.;i  "Warrant;  liow  executed)  perishabl* 
property  may  be  »old. 

The  constable  to  whom  the  warrant  of  attachment  is  deliverrf. , 
must  execute  it  at  least  six  days  before  the  return  day  of  the 
summons,  by  levying  upon  and  taking  into  his  custody  so  mach 
of  the  goods  and  chattels  of  the  defendant,  not  exempt    from 
levy  and  sale  by  virtue  of  an  execution,  including  money  and 
bank  notes,  which  he  finds  within  his  county,  as  will  satisfy  ihf  ■ 
plaintiffs  demand,  w'.th  the  costs  and  expenses.    He  must  safdf 
keep  the  property  attached,   to  be  disposed  of  as  prescribed  in  | 
this  article,   and  must  immediately  make  an  inventory  therwrf,  i 
stating    therein    the   estimated    value    of   each    item    or   artid**.  j 
Provided,  however,  if  property  attached  is  perishable,  the  jus-^ 
tice  who  issued  the  warrant  may,  by  an  order  made  and  entemd  j 
upon  his  docket,  and  with  or  without  notice,  as  the  urgency  of 
the^  case  in  his  opinion  requires,  direct  the  constable  to  sell  such 
property   at  public   auction,    and  thereupon   the   constable   must 
sell   it  accordingly.    A  certified  copy  of  the  order  directing  the 
sale  shall  be  delivered  to  such  constable.    Such  order  must  pre- 
scribe th^  time  and  place  of  the  sale,  and  notice  thereof  must  W 
given  in  finch  manner  and  for  such  time  as  directed  by  the  order. 
The  constable  shall  retain  in  his  hands  the  proceeds  of  such  sale  \ 
until  the  final  determination  of  the  action. 

Id«.  1 81.  ain*d;  L.  1831.  ch  900, 1 38  (4  Edm.  47S):  L.  1908,  ch.  822.   In  effect  Ubj  6.  IM     i 
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f  2910.  Service  of  fliuiiimon*  a,nd  nvarrant  uiion  defendant. 

The  constable  must,  immediately  after  making  the  inventory, 
and  at  least  six  days  before  the  return  day  of  tUe  summons, 
serTe  the  summons,  together  with  the  warrant  of  attachment 
and  inventory,  ui3on  the  defendant,  by  delivering  to  him  per- 
sonally a  copy  of  each,  if  he  can,  with  reasonable  diligence,  be 
found  within  the  county;  or,  if  he  cannot  be  so  found,  by  leaving 
a  copy  of  each,  certified  by  the  constable,  at  the  last  place  of 
residence  of  the  defendant  in  the  county,  with  a  person  of  suit- 
able ape  and  discretion;  or,  if  such  a  person  cannot  be  found 
there,  by  posting  it  on  the  outer  door,  and  also  depositing  an- 
other copy  in  the  nearest  post-office,  inclosed  in  a  sealed  post- 
paid wrapper,  directed  to  the  defendant  at  his  residence;  ob,  if 
the  defendant  has  no  place  of  residence  in  the  county,  by  de- 
Urerlng  it  to  the  person  in  whose  possession  the  property  at- 
tached is  found. 

2  B.  S.  230,  §  31,  am'd  ab  In  {  2909,  ante. 

I  2011.  fTndertiiJcinflr  by  defendant;  re-dellTery  to  liim. 

The  defendant,  or  his  attorney  or  agent  in  his  behalf  may,  at 
any  time  before  judgment  is  rendered  in  the  action,  execute  and 
deliver  to  the  constable  an  undertaking  to  the  plaintiff,  in  a  sum 
specified  therein,  at  least  twice  the  value  of  the  property  at- 
tached, as  stated  in  the  inventory;  with  one  or  more  sureties, 
[approved  by  the  constable,  or  by  the  justice  who  issued  the 
[Warrant;  and  to  the  effect  that,  if  judgment  is  rendered  against 
the  defendant,  and  an  execution  is  issued  thereupon,  within  six 
aionths  after  the  giving  of  the  undertaking,  the  property  attached 
shall  be  produced  to  satisfy  the  execution.  Thereupon  the  con- 
stable must  re-deliver  the  property  to  the  defendant. 

Id.,  IS  82,  84,  am*d. 

{  2912.  Claint  by  tblrd  person  |  bond  and  delivery  tbere- 
apoa. 

If  a  person,  not  a  party  to  the  action,  claims  any  property  at- 
tached, which  is  not  reclaimed  by  the  defendant,  as  prescribed  in 
ilhe  last  section,  he  may,  at  any  time  after  the  seizure,  and  be- 
[iire  execution  is  issued  upon  a  judgment  rendered  in  the  action, 
necute,  and  file  with  the  justice,  a  bond  to  the  plaintiff,  with 
-ane  or  more  sureties,  approved  by  th.e  constable  or  by  the  jas- 
tice;  in  a  penalty  at  least  twice  the  value  of  the  property  claimed; 
and  conditioned  that,  in  an  action  upon  the  bond,  to  be  cora- 
mencod  within  three  months  thereafter,  the  claimant  will  estab- 
Bsh  that  he  was  the  general  owner  of  the  property  claimed,  at 
the  time  of  the  seizure;  or,  if  he  fails  so  to  do,  that  he  will  pay 
to  the  plaintiff  the  value  thereof,  with  interest.  The  constable 
must  thereupon  deliver  the  property  claimed  to  the  claimant. 

Id.,  part  of  SS  33,  34,  am'd. 

I  2918.  Aetlon  upon  bond. 

A  judgment  for  the  plaintiff,  in  an  action  upon  a  bond  given 
as  prescribed  in  the  last  section,  must  award  to  him  the  value  of 
the  property  seized  and  delivered  to  the  claimant,  with  interest 
thereupon  from  the  time  of  the  delivery.  If  the  amount  so  re- 
covered exceeds  the  amount,  which  the  plaintiff  recovers,  in  the 
action  in  which  the  warrant  of  attachment  was  issued,  he  is 
liable  to  the  defendant  in  that  action  for  the  excess. 

Id.,  part  of  9{  36  and  37. 

I  2914.  ¥t^hen  defendant  may  proiiecnte  bond. 

If  the  warrant  of  attachment  is  vacated  or  annulled,  the  de- 
fendant may  maintain  an  action,  upon  the  bond  specified  in  the 
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last  two  sections,  in  his  own  name,  in  the  same  manner  and 
wiUi   the  like  effect,   as  the   plaintiff  might  have  done,  if  the 
warrant  had  remained  in  full  force. 
2  B.  S.  230.  g  38,  amd. 

g  2016.  Return  of  'WArvu.nt, 

The  constable  executing  the  warrant  of  attachment  must,  at 
the  tim,e  when  and  place  where  it  is  returnable,  make  a  retam 
thereto,  under  his  hand,  stating  all  his  proceedings  thereupoo. 
He  must  deliver  to  the  justice,  with  the  return,  each  bond  or 
undertaking  delivered  to  him,  pursuant  to  any  of  the  foregobg 
provisions  of  this  article,  and  a  certihed  copy  of  the  inventory  of 
the  ^property  attached.  The  return  must  state  the  manner  in 
which  the  warrant  and  inventory  were  served,  and,  if  they  were 
served  otherwise  than  by  delivering  a  copy  thereof  to  tiie  de- 
fendant personally,  the  reason  therefor,  and  the  name  of  the 
person  to  whom  the  copy  was  delivered,  unless  his  name  is  on* 
known  to  the  constable;  in  which  case,  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 

Id.,  g  35,  08  am'd;  L.  1831,  ch.  300,  §  36  (4  £dm.  473). 

g  2016.  Sfotlon  to  -vacate  or  modify  ^vrarraat,  etc. 

A  defendant  whose  property  has  been  attached,  may,  upon  the 
return  of  the  summons,  apply  to  the  justice,  who  issued  the  wa^ 
rant  of  attachment,  to  vacate  or  modify  it,  or  to  increase  the 
plaintiff's  security.  Such  an  application  may  be  founded  upoo 
the  papers  upon  which  the  warrant  was  granted;  or  upon  proot 
by  affidavit,  on  the  part  of  the  defendant;  or  upon  both.  If  it 
is  founded  upon  proof  on  the  part  of  the  defendant,  it  may  W 
opposed  by  new  proof,  by  affidavit,  upon  the  part  of  the  plaintiff, 
tending  to  sustain  any  ground  for  the  attachment,  recited  in  the 
warrant,  but  no  other.  The  justice  may,  upon  the  return  of 
summons,  or  at  any  other  time  to  which  the  action  is  adjoumjed. 
vacate  the  warrant  of  attachment  upon  his  own  motion,  if  he 
deems  the  papers,  upon  which  it  was  granted,  insufficient  to  i 
authorize  it.  ' 

V2917.  BlTect  of  vaoatinfc  war  rant. 
acating  the  warrant  of  attachment  does  not  affect  the  juris-  ; 
diction  of  the  justice  to  hear  and  determine  the  action,  where 
the  defendant  has  appeared  generally  in  the  action;  or  where  the 
summons  was  personally  served  upon  him;  or  where  judgment 
may  be  taken  against  him,  as  being  indebted  jointly  with  another 
defendant,  who  has  been  thus  summoned,  or  has  thus  appeared 
In  every  other  case,  the  justice,  who  vacates  a  warrant  of  attach*  , 
ment  against  the  property  of  a  defendant,  must  dismiss  the  ac- 
tion as  to  him. 

g  2918.  Proceedingr*  where  nammonii  not  perMoaallr 
served. 

Where  the  defendant  has  not  appeared,  and  the  summons  has 
not  been  personally  served  upon  him,  and  property  of  the  defend- 
ant has  been  duly  attached  by  virtue  of  a  warrant,  which  has  oot 
been  vacated,  the  justice  must  proceed  to  hear  and  determine 
the  action;  but,  in  an  action  subsequently  brought,  the  judgment 
is  only  presumptive  evidence  of  indebtedness,  and  the  defendant 
is  not  barred  from  any  counterclaim  against  the  plaintiff.  The 
execution,  issued  upon  a  judgment  so  rendered,  must  require  the 
constable  to  satisfy  it  out  of  the  property  so  attached,  without 
containing  a  direction  to  satisfy  it  out  of  any  other  property* 

L.  1831,  cb.  300,  g  39  (4  Edm.  474). 
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▲RTICIiES   FIFTH. 

Meplevin, 

See.  2U9.  When  action  for  a  chattel  may  be  broiigbt. 

wao.  Plaintiff  may  procure  repleviB;  affldarlt  and  nndertakloir. 

»21.  ReqniaitioD. 

3822.  Id.;  liow  executed .    Service  of  summons,  etc. 

2823.  Betum  of  constable. 

2024.  Defendant  may  except  to  sureties;  proceedings  thereon. 

2825.  Defendant  may  re<dalm  chattel;  proceedings  thereon. 

2826.  Jnatillcatlou  of  sureties. 

2827.  When  and  to  whom  constable  must  deliver  chattel. 

2828.  Penalty  for  wrong  delivery  by  constable. 

2829.  Claim  of  title  by  third  person. 

2830.  Defendant  may  demand  Judgment  for  return. 

2931.  Proceedings  in  the  action;  action  upon  undertaking. 
28S2.  Proceedings  when  summons  not  personally  served. 
2833.  When  action  not  affected  by  failure  to  replevy. 

I  2819.  IV^lien  actioa  for  a,  cliattel  may  be  broufflit. 

An  action  to  recover  a  chattel,  with  or  without  damaires  for  the 
WroDgfvl  takingr,  withholding,  or  detention  thereof,  can  be 
brought  before  a  justice  of  the  peace  of  the  county  in  which  the 
chattel  is  found,  in  a  case,  and  subject  to  the  qualifications,  speci- 
fied in  sections  1689,  1690,  1691,  and  1692,  and  subdiyisioii 
seventh  of  section  2862  of  this  act. 

Sabstltuted  for  Oo.  Proc.,  §  53,  subd.  10,  am'd;  L.  1860,  ch.  181,  f  4. 

I   2820.    PlalntUf    may    proeare    replevla;    affldaTit    aaA 


The  plaintiff  may,  at  the  same  time  when  the  summons  is  is- 
ined.  but  not  afterwards,  require  the  chattel  to  be  replevied,  aa 
•lirescribed  in  this  article.  For  that  purpose,  he  must  deliver  to 
the  justice  an  affidavit  and  aVi  undertaking,  similar,  in  all  re- 
spects, to  the  affidavit  and  undertaking  required  to  be  delivered  to 
•  sheriff,  as  prescribed  in  sections.  1695,  1697,  1699,  and  1712  of 
tins  act;  except  that  the  sureties  in  the  undertaking  must  be 
approved  by  the  justice. 

'    L.  1831.  ch.  300.  M  2,  8  and  4  (2  Bdm.  286;  6  id.  134). 

I  2021.  Reaainitloa. 

Upon  receiving  the  affidavit  and  undertaking,  the  justice  must 
fadorse  upon  or  attach  to  the  affidavit  a  written  requisition,  sub- 
scribed by  him,  requiring  the  constable,  to  whom  the  summons 
b  delivered,  to  replevy  the  property  described  in  the  affidavit,  on 
9t  before  a  day  specified  in  tne  requisition,  which  must  be  at  least 
nz  days  before  the  return  day  of  the  summons.  The  affidavit  and 
requisition  must  be  delivered  to  the  constable,  with  the  summons. 

Id.,  part  of  i  4,  am'd. 

I  202S.  Id.  I  bovr  exeeated.    Service  of  sammons,  etc. 

The  constable  must  execute  the  requisition,  as  a  sheriff  is  re- 
quired to  execute  a  requisition,  in  an  action  brought  to  recover 
m  chattel,  as  prescribed  in  sections  1700,  1701,  and  1702  of  this 
act;  except  that  he  must  serve  the  summons,  affidavit,  and  re- 
quisition within  the  time  and  in  the  manner  prescribed,  by  section 
2910  of  tills  act,  for  the  service  of  a  summons,  warrant  of  at- 
tadimenty  and  inventory. 

Id.,  part  of  i  6. 


§§  2928-a«  JUSTICES'  COURTa  c.  19,  t.  3, 1 5 

S  2823.  Retnrn  of  eoiuitjible. 

The  constable  must,  on  or  before  the  return  day  of  the  8iin» 
mone,  make  a  return  to  the  requisition,  under  his  hand,  stating  al\ 
his  proceedings  thereupon;  and  file  it,  with  the  affidarit  and  r^ 
quisition,  with  the  justice.  The  return  must  state  the  manner  in 
which  the  summons,  affidavit,  and  requisition  were  served;  and,  if 
they  were  served  otherwise  than  by  delivering  the  requisite  copies 
to  the  defendant  personally,  the  reason  therefor,  and  the  name  of 
the  person  to  whom  the  copies  were  delivered,  unless  his  name  is 
unknown  to  the  constable;  m  which  case,  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 
L.  1831,  ch.  300,  part  of  f  6. 

I  2824.  Defendant   may    except   to  auretle*!   proeeedlngi 
thereon. 

At  any  time  after  the  chattel  has  been  replevied,  and  at  least 
two  days  before  the  return  day  of  the  summons,  the  defendant 
unless  he  requires  a  return  of  the  chattel,  may  serve  upon  the 
plaintiff,  or  upon  the  constable,  a  written  notice  that  he  exeats  to 
the  plaintiff's  sureties;  otherwise  he  is  deemed  to  have  waived  aU 
objections  to  them.  If  such  a  notice  is  served,  the  sureties  must 
justify  upon  the  return  of  the  summons;  or  the  plaintiff  must  then 
give  a  new  undertaking,  to  the  same  effect  as  the  original  under- 
taking, with  other  sureties,  who  must  then  appear  and  justify  be- 
fore the  justice. 
Id.,  §  6,  am'd. 

I   2825.    Defendant     may     reclaim     cliattel|     proceedlass 
thereon. 

At  any  time  before  the  return  day  of  the  summons,  the  defen<l; 
ant  may.  if  he  does  not  except  to  the  plaintiff's  sureti^  serve  upot 
the  justice  a  notice  that  he  requires  the  return  of  the  chattel  t^ 
plevied.    With  the  notice  he  must  deliver  to  the  justice  an  afS- 
davit  and  undertaking,  similar,  in  all  respects,  to  those  required , 
to  be  given  by  a  defendant  upon  requiring  a  return  of  a  chattel, 
as  prescribed  in  sections  1704  and  1712  of  this  act,  omitting  tbe 
provision  in  the  undertaking,  "  or  if  the  action  abates  in  conse- 1 
qnence  of  the  defendfint's  death."    The  sureties  in  the  undertak- 1 
ing  must  justify  before  the  justice  upon  the  return  of  the  snmr 
mons.    If  the  plaintiff  has  stated  separately  in  his  affidavit  the  j 
value  of  one  or  more  chattels  or  classes  of  chattels,  as  prescribed  i 
in  section  1697  of  this  act,  the  defendant  may  require  a  delivery  \ 
of  part  of  the  property  replevied,  as  prescribed  in  that  sectioiL 
Id.,  I  7. 

I  2920.  Jnstlflcatton  of  «nretioii. 

Except  as  otherwise  expressly  prescribed  in  this  article,  the  ex-  ; 
amination  and  qualifications  of  the  sureties,  and  the  allowance  of  ■ 
the  undertaking,  upon  a  justification  pursuant  to  either  of  the  last 
two  sections,  munt  be  the  snme  ns  nnon  a  justification  of  ball,  ••  : 
prescribed  in  sections  579,  580.  and  581  of  this  act,  substituting  tiie 
justice  for  the  judge;  but  after  such   allowance,  the  undertaJdog 
must  be  filed  with  the  justice.    The  constable  is  thereupon 
rated  from  liability. 

Id..  S  8. 
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I  2927.  Wben     and     to     'nkoia     constable     nmat     d.ellv<tr 
eAutteL 

If  the  defendant  neither  excepts  to  tlie  plain  tiff  *8  suretie*,  nor 
reqaires  the  retom  of  a  ciiattel,  within  the  time  prescribed  for  that 
purpose;  or  if  he  falls  to  procure  the  allowaucc  of  his  Qudertai&ing; 
or  if  the  plaintiff,  after  the  defendant  has  excepted  to  his  sureties, 
duly  procures  the  allowance  of  his  undertaking,  the  constable 
must,  except  in  the  case  specified  in  the  next  section  but  one,  im* 
mediately  delirer  the  chattel  to  the  plaintiff.  If  the  plaintiff, 
dkfter  the  defendant  has  excepted  to  his  sureties,  fails  to  procure 
the  aliowance  of  his  undertaking;  or  if  the  defendant*  after  he  has 
required  the  return  of  the  chattel,  procures  the  allowance  of  his 
vndertaking,  the  constable  must  immediately  deliver  the  chattel 
to  the  defendant. 
SubBtltnted  for  L.  1831.  cfa.  800,  part  of  }  7. 

S  2928.  PenaltT  for  'vrronsr  dellTery  br  oonstaMe* 

A  constable  who  deliTcrs  to  either  party,  without  the  consent 
of  the  other,  a  chattel  replevied  by  him,  except  as  prescribed  in 
the  last  section,  or,  by  virtue  of  an  execution  issued  upon  a  jadg« 
ment  in  the  action,  forfeits  to  the  party  aggrieved  the  sum  of 
one  hundred  dollars;  and  is  also  liable  to  him  for  all  damages 
which  he  sustains  thereby. 

S  2029.  Claim  of  title  by  tblrd  person. 

;  The  provisions,  regulating  the  proceedings,  where  a  person,  not 
p  party,  claims  property  which  has  been  replevied,  and  the  rights 
iof  such  a  person,  and  of  the  sheriff,  as  prescribed  in  sections 
pnOO,  1710,  1711,  and  1712  of  this  act,  apply  to  a  like  case  in  an 
^  ion,  brought  as  prescribed  in  this  article,  substituting  the  con- 
hie  for  the  sheriff;  exceot  that  service  of  a  notice  and  of  a 
>y  of  the  claimant's  affidavit,  upon  the  plaintiff's  attorney,  as 
^scribed  in  section  1709,  must  be  made,  either  upon  the  plain- 
personally,  or  upon  the  attorney  who  appears  for  him  beforfe 
justice;  and  that  the  sum  specified  in  the  undertaking,  given 
the  plaintiff  to  the  constable,  need  not  exceed,  in  any  case, 
hundred  dollars. 
Id.,  9  9.     See  Go.  Proc.,  |  216. 

I  2980.  Defendant  may  demand  Judgment  for  return. 

Where  a  chattel  has  been  replevied,  and  the  defendant  has  not 
required  the  return  thereof,  pending  the  action,  as  prescribed  in 
the  foregoing  sections  of  this  nrtlclc.  he  may  in  his  answer, 
demand  judgment  for  the  return  thereof,  either  with  or  without 
damages  for  the  taking,  withholding,  or  detention. 

U..  S  11. 

I  2031.   ProoeedlnKii   In   tbe  action  j  action    npon   nnder- 


Section  1373.  section  1731,  excluding  suMivision  first  thereof, 
and  sections  1722,  1726,  1730,  1732,  1733,  1734,  and  1735  of  this 
act,  substituting  the  constable  for  the  sheriff,  apply  to  the  pro- 
ceedings in  an  action  In  a  justico'R  court  to  recover  «  c^atM,  and 
to  an  action  against  the  sureties  in  an  undertaking  given  therein, 
except  as  otherwise  specially  prescribed  in  this  chapter. 

Snlwtitoted  for  Id.,  9  10. 
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}    3988.     ProceeAlAffH     ivlieA     aununona     net     wcrmmwMXkf 
■erircd. 

Where  the  defeadont  does  not  appear,  and  the  summone  hat  not 
been  personally  serred  upon  him,  and  a  chattel,  or  part  of  a 
chattel,  to  recover  which  the  action  id  brought,  has  been  repleried, 
nnd  the  proceedings  thereupon  have  been  duly  taken,  as  pre- 
Hcribed  in  this  article;  the  justice  must  proceed  to  hear  and  tie- 
termine  the  action,  with  respect  to  that  chattel  or  part  of  i 
chattel;  or,  if  the  action  is  brought  to  recover  two  or  more  chat- 
tels, with  respect  to  those  which  have  been  replevied;  in  like 
manner  and  with  like  effect  as  if  the  summons  bad  been  personally 
served. 

«.  18S1,  ch.  800.  (  12,  am'd. 

S  9988.  Iirben  action  not  affected,  by  fatlnre  to  replevy. 

Where  the  summons  has  been  personally  served  upon  the  de- 
fendant, or  where  he  appears,  the  justice  must  proceed  to  hear 
and  determine  the  action,  although  the  plaintiff  has  not  required 
the  chattel  to  be  replevied,  or  the  constable  has  not  been  able 
to  replevy  it. 
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o^rriiS  III. 

Heading*  ;^Ticludiiig'  GounterGlaime,  and  proceedings  upon 

answer  of  titla 

See.  2804.  When  Imuo  to  be  joined. 
2986.  Pleadlnn. 
2998.  GompUlnt. 

2937.  Wbat  caoara  of  action  may  be  Joi'ieU. 
2988.  Answer. 
2930.  Demurrer. 

2940.  General  mlea  of  pleading. 

2941.  Aeooant»  or  Inatrument  tor  payment  of  money 

2942.  Goort  may  require  Items  to  be  ezhlbite<l. 

2943.  Immaterial   Tsriance   to   be  disregarded. 

2944.  Amendment  of  pleadings. 

2945.  Gbunterclaims. 

21H&.  Id.;    where   executor  or   trustee   is  a    party. 

2947.  Consequence  of  neglect  to  plead  counterclaim. 

2948.  The  last  section  qualified. 

2949.  Judgment  upon  counterclaim. 

2960.  Judgment  when  accounts  exceed  $400. 

2961.  Answer  of  title. 

2962.  Undertaking  thereupon. 

2903.  In  what  court  new  action  to  be  brought. 
2954.  When  action  before  justice  to  be  discontinued. 
2966.  Effect  of  failui)  to  give  undertaking. 

2966.  When  title  comes  In  question  on  plalntlflt*s  own  showlnif. 

2967.  Pleadings  in  new  action.      Undertaking  before   justice,    when   ap- 

plicable. 
2868.  Answer  of  title  as  to  one  of  several  causes  of  action. 

I  2934.  [Ain'd,  18D3.]    Wlien  Issue  to  be  Joined. 

At  the  place,  and  within  one  hour  after  the  time,  specified  in  the 
fammons  for  the  return  thereof;  or,  where  an  order  of  arrest  is 
granted  and  executed,  within  twelve  hours  after  the  defendant  is 
; brought  before  the  justice;  or,  where  no  summons  is  issued,  at 
[the  time  when  the  parties  voluntarily  appear  to  join  Issue,  the 
iljeadings  of  the  ^rties  must  he  made,  and  issue  must  he  joined. 
I  Where  both  parties  appear  upon  the  return  of  the  summons,  an 
bsue  mast  be  joined  before  an  adjournment  is  had,  except  when 
fte  defendant  refuses  or  neplects  to  plead.    Where  an  Issue  of 
fcct  or  an  issue  of  law  is  joined  in  a  justice's  court,  or  before  a 
tjiHtice  of  the  peace  in  the  city  of  Brooklyn,  or  in  any  of  the 
I  towns  in  the  county  of  Kings,  in  which  the  judgment  demanded 
by  either  party  in  his  pleadings  exceeds  the  sum  of  one  hundred 
dollars;  or,  when  in  an  action  to  recover  a  chattel  or  chattels, 
the  value  of  which  as  fixed  by  either  party  in  his  pleadings  or  affi- 
davits exceeds  one  hundred  dollars,  the  defendant  may,   aft^r 
issue  joined  and  before  an  adjournment  is  granted  upon  his  appli- 
cation, apply  to  the  justice  before  whom  the  action  is  brought  for 
an  order  removing  the   action   into  the   county   court  of  the 
county    of    Kings.      Such    an    order    must    be    granted    upon 
the    defendant     filing    with    the    justice    an    undertaking    in 
a  sum  fix^   by  the  justice,   not  exceeding  twice  the   amount 
of   the   damages    claimed    or   twice    the    value   of   the  chattel 
or  of  all  the  chattels   claimed,   as  stated   la  the  pleading  or 
affidavits,  with  one  or  more  sureties,  approved  by  the  justice,  to 
the  effect  that  the  defendnnt  will  pay  to  the  plaintiff  the  amount 
of  any  judgment,  including  costs,  that  may  be  recovered  against 
bim  in  the  county  court  in  the  action  so  removed.    From  the  time 
of  the  granting  of  the  order  the  county  court  of  Kings  county  has 
cognisance  of  the  action,  and  the  same  shall  be  tried  and  deter- 
mined by  said  county  court  as  if  originally  brought  therein.    The 
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justice  must  forthwith  deliver  to  the  clerk  of  the  county  court  dl 
processes,  pleadings  and  other  paper§.-iQ  the  action  which  mnst 
be  filed,  entered  and  recorded,  as  the  case  requires,  in  the  latter 
oifice.  Costs  in  an  action  so  removed  shall  be  the  some  as  in  u 
original  action  commenced  in  said  county  court* 

L.  1883,  ch.  880. 

I  298S.  Pleadlnar*. 

The  pleadings  in  a  justice's  court  are: 

1.  The  plaintifiTs  complaint. 

2.  The  defendant's  answer. 

3.  The  defendant's  demurrer  to  the  complaint,  or  to  one  or  mort 
distinct  causes  of  action,  separately  stated  therein. 

4.  The  plaintiff's  demurrer  to  one  or  more  counterclaims  sUtd 
in  the  answer. 

€o.  Proc,  I  64,  sabd.  1. 

§  2936.   rAm'd,  IfMKI.]     Complaint. 

The  complaint  must  state,  in  a  plain  and  direct  manner,  the 
facts  constituting  the  cause  of  action.  In  an  action  arising  «« 
contract  for  the  recovery  of  money  only,  or  on  an  account,  tli« 
plaintiff  or  his  agent,  at  or  before  the  time  of  the  issuing  of  tb« 
summons,  may  make  a  written  complaint  as  above  provided^ 
specifying  the  amount  actually  due  the  plaintiff  from  the  defeD<P 
ant,  and  praying  judgment  for  the  amount,  so  due,  which  saw 
complaint  shall  be  signed  by  the  plaintiff  or  his  agent  and  vem 
fied  in  the  manner  and  as  provided  by  section  five  hundred  anl 
twenty-six  of  this  code.  Said  summouK  and  complaint  shall  ^d 
attached  and  shall  be  served  upon  the  defendant  by  delivering! 
to  and  leaving  with  him,  personally,  true  copies  thereof,  not  I«^ 
than  six  nor  more  than  twelve  days  before  the  return  day 
said  summons:  and  the  olHoial  certificate  of  the  constable  mal 
ing  such  service  shall  be  suflScient  evidence  thereof. 

Id.,  8ubd.  3;  L.   1900,  ch.  291.    In  effect  Sept.   1,  1906. 

{  2937.  What  eaaaes  of  action  may  be  Joined. 

The  plaintiff  may  unite,  in  the  same  complaint,  two  or  morsi 
causes  of  action,  where  they  all  arise  out  of: 

1.  The  same  transaction,   or  transactions  connected    with  tlit 
same  subject  of  action;  or 

2.  Contract,  express  or  implied;  or 

3.  l*crsoual  injuries,  and  injuries  to  property,  or  either. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all' 
the  causes  of  action  so  united  belong  to  one  of  the  foregoing  sub* 
divisions  of  this  section;  that  they  are  consistent  with  each  other; 
that  they  require  the  same  judgment;  and,  except  as  otherwise 
prescribed  by  law,  that  they  affect  all  the  parties.  Whon-  a 
cause  of  action,  for  which  a  defendant  might  l)e  arrestetl,  y 
united  with  a  cause  of  action,  for  which  he  cannot  be  arrested, 
an  execution  against  the  person  of  the  defendant  cannot  he 
issued  upon  the  judgment. 

S  2988.   [Am'd,  1900.1     An»wer. 

The  answer  may  contain  a  general  denial  of  each  allegatieo  af 
the  complaint,  or  a  specific  denial  of  one  or  more  of  the  material 
allegations  thereof.  It  may  also  set  forth,  in  a  plain  and  direct 
manner,  new  matter,  constituting  one  or  more  defences  or  cooa- 
terclaims.  In  case  the  defendant  appears  and  answers  in  as 
action  in  which  a  verified  complaint  has  been  served,  his  aiuwer 
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phall  bt»  in  writing  and  shall  be  verified  as  above  provided  for  the 
rerifioation  of  the  complaint. 
0>.  Proc..  sQbd.  4,  §  64;  L.  1906,  cb.  201.    In  effect  Sept.  1,  1906. 

§  2938.  Demurrer. 

In  a  ease  specified  in  subdivision  third  or  fourth  of  section  2935 
jf  this  act,  a  party  may  demur  to  the  pleading  of  the  adverse 
{tarty,  or,  if  it  is  a  complaint,  to  one  or  more  distinct  and  separate 
nases  of  action,  where  it  is  not  sufilciently  explicit  to  be  under- 
Itood:  or  where  it  does  not  state  facts  sutficient  to  constitute  a 
*aii6e  of  action,  or  counterclaim,  as  the  case  may  be.  If  the  court 
leems  the  demurrer  well  founded,  it  must  permit  the  pleading  to 
pe  amended;  and  if  the  party   fails  so  to  amend,  the  defective 

rading,  or  part  of  a  pleading  demurred  to,  must  be  disregarded, 
the  court  deems  the  demurrer  not  well  founded,  it  must  permit 
ike  i)arty  making  it  to  plead  over,  at  his  election, 
Co.  Proo.,  f  64,  subd.  6  and  7. 

I  2&40.  General  rules  of  iileadlnar. 

'  A  pleading,  except  as  otherwise  prescribed  in  section  2951  of 
iiis  act,  may  be  oral  or  written.  If  it  is  oral,  the  substance 
liereof  must  be  entered  by  the  justice  in  his  docket-book;  if  it  is 
rritten,  it  must  be  filed  by  him,  and  a  reference  to  it  made  in 
fe  docket*book.  A  pleading  is  not  required  to  be  in  any  par- 
(cular  form;  but  it  must  be  so  expressed,  as  to  enable  a  person 
|C  conuuon  understanding  to  know  what  is  intended. 
Id.,  «abd.   2  and  5.  am'd. 

pf  2941.   Account,  or  Iniitrumemt  for  iiayment  of  money. 

I  For  the  purpose  of  setting  forth  a  cause  of  action,  defence,  or 
lunterclaim,  founded  upon  an  account,  or  upon  an  iustruinent  for 
payment  of  money  only,  it  is  sufficient  for  the  party  to  deliver 
instrument,  or  a  copy  of  the  accoimt  to  the  court,  and  to  state 
t  there  is  due  to  him  thereupon,  from  the  adverse  party,  a 
becified  sum,  which  he  claims  to  recover  or  to  set  off. 

^Id.,   subd.   9. 

■ 

I  2]Hk2.  Court  may  require  Items  to  be  exhibited. 

I  The  court  may,  upon  the  request  of  either  party,  made  when 
wno  is  joined,  require  the  adverse  party  to  exhibit  his  accoimt 
k  demand,  or  to  .state  the  nature  thereof,  as  far  as  it  is  in  his 
^wer  so  to  do,  at  that  or  another  specified  time;  and  in  case  of 
lis  default,  it  may  preclude  him  from  giving  evidence  of  such 
^rts  thereof,  as  have  not  been  so  exhibited  or  stated. 

Id.,  subd.    14. 

{  29-13.  Inkmaterlal  variance  to  be  divrefsrardecl. 

A  variance,  between  an  allegati<m  in  a  pleading  and  the  proof, 
mist  be  disregarded, as  innnaterial,  unless  the  court  is  satisfied 
that  the  adverse  party  has  been  misled  thereby,  to  his  prejudice. 

Id.,  snbd.  10. 

I  2944.  Amendment  of  plendlnffrii. 

The  court  must,  upon  application,  allow  a  pleading  to  be 
ILmende<1.  at  any  time  before  the  trial,  or  during  the  trial,  or  upon 
appeal,  if  substantial  justice  will  be  promoted  thereby.  Where  a 
party  amends  his  pleading  after  joindor  of  issue,  or  pleads  over 
npon  the  decision  of  a  demurrer,  and  it  is  made  to  appear  to  the 
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c.  19.t.S 


BEtisf action  of  the  court,  by  oath,  that  an  adjournment  la  necea- 
sary  to  the  adverse  party,  in  consequence  of  the  amendment  or 
pleading  over,  an  adjournment  must  be  granted.  The  court  majrj 
also,  in  its  discretion,  require,  as  a  condition  of  allowing  aii) 
amendment,  the  payment  of  costs  to  the  adverse  party. 
Id.,  Bobd.  11. 

S  2945.  Counterolalm*. 

Sections  501  and  502  of  this  act  apply  to  a  counterclaim  in 
action  brought  in  a  justice's  court;  except  that  such  a  coanl 
claim  cannot  be  interposed,  unless  it  is  of  such  a  nature,  that 
justice's   com't   has   jurisdiction   of   a   cause  of   action  foi 
thereon. 
Substituted  for  2  R.  S.  234,  |  50  (2  Edm.  260,  251). 

§  2&4€.  Id.)  fvhere  exeeutor  or  trustee  in  a  party. 

Sections  505  and  506  of  this  act  apply  to  a  counterclaim  in 
action  against  a  person  sued  in  a  representative  capacity,  or  ii 
favor  of  an  executor  or  administrator,  except  that  the  defei 
cannot  take  judgment  against  the  plaintiff,  upon  a  counterclj 
for  a  sum  exceeding  two  hundred  dollars. 
2  B.   S.  234,  U  65  and  66. 

I  294T.  Consequence  of  negrlect  to  plead  connterolainu 

Where  the  defendant,  in  an  action  to  recover  damages  upon 
for  breach  of  a  contract,  neglects  to  interpose  a  counterclaim, 
sisting  of  a  cause  of  action  in  his  favor  to  recover  damages 
a  like  cause,  which  might  have  been  allowed  to  him  upon 
trial  of  the  action,  he,  and  every  person  deriving  title  tbei 
through  or  from  him,  are  forever  thereafter  precluded  from 
taining  an  action  to  recover  the  same,  or  any  part  thereof. 

Id.,  f  67. 

I  2948.  Tlie  last  section  qualified. 

But  the  prohibition  contained  in  the  last  section  does  not 
tend  to  either  of  the  following  cases: 

1.  Where  the  amount  of  the  counterclaim  is  two  hundred 
lars  more  than  the  judgment  which  the  plaintiff  recovers. 

2.  Where  the  counterclaim  consists  of  a  judgment,  rendered 
fore  the  commencement  of  the  action,   in  which  it  might  hai 
been  interposed. 

3.  Where  the  counterclaim  consists  of  a  claim  for  unliquidal 
damages. 

4.  Where  the  counterclaim  consists  of  a  claim,  uixm  which  ai 
other  action  was  pending,  at  the  time  when  the  action  wa.s 
meuced. 

5.  Where  judgment  is   taken  against  the  defendant,   witfaoi 

Eersonal  service  of  the  summons  upon  him,  or  an  appearance  bjj 
im. 
Id.,   {  68,  am'd;   L.   1840,   cb.  317  (2  Edm.  262). 

§  2049.  Judfnaent  upon  counterclaim. 

Where  a  counterclaim  is  established,  which  equals  the  plain- 
tiff's demand,  the  judgment  must  be  in  favor  of  the  defendant. 
Where  it  is  less  than  the  plaintiff's  demand,  the  plaintiff  most 
have  judgment  for  the  residue  only.  Where  it  exceeds  the  plain- 
tiff's demand,  the  defendant  must  have  judgment  for  the  excess, 
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Vi.,  ■uach  tbermf  as  ia  due  froni  Uiu  ptaintiS,  lODleas  it  is  mure 

'■■■  'i.i^  .uDi  1,1   iwu  tiuiiJred   iloIlurB.     If  it  ia  more  tliaii   i«>i 

'  liullars.  or  If  no  pnrt  of  it  ia  ilue  tritm  the  iilointiff, 

■  I-  mnsT.  nt  tlie  election  of  tile  d?feu<lnal,  either: 

:  ''(T  mi  niudi  of  Ilie  mutiterctuim  as  is  aDrBpient  to  aal- 

■  iiiuinlifTa  (iemond,  and  rBUder  judgment  for  Ibe  defendnut 

iusr»:  in  whii-h  ense,  the  defeudutit  may  uiainiain  an  ac- 

1  Kcmler  a  judgment  of  disconliDaunce  will]  ccihIb;  in  wliicli 
-'if  ileffindRDt   tusj-  lliereafter  miilnlain   nu   action   for  llie 

c  port  of  llie  cxeesa  is  not  due  from  tlir?  plninliff.  the  judg- 
[■es  noi  prejudice  the  defeudant'a  riglit  lo  recover,  from 
IKTHon,  HO  miicli  thereof  oh  the  judgment  does  nut  cauoel. 

JBdKBrni  TChen  accanntii  ciFred  fWO. 

■-   ai»)ti    Ibe   trial    of   aa    action,    Ihe   huiii    Irtlol   of   the 
nutE  of  buUi  tiartlea,   prored  to  the  satiafactiun  uf  llie  jua- 
n.'f^l*   four  hundred   dollara,   judgnieDl   of   dlst-ouliiiunui'e 
I  Uf  rvmler^  againbt  the  plaintilT,  with  costs. 
-  K  IM.  I  G«. 

Mt.  AaB*r»r  of  tl«lr. 

U  <|pf«nda(it  may.  either  with  or  iHlhout  other  matter  of 
JTf-  set.  fiirlL  in  hiB  ansner  facls.  sbowiii^  liinl  the  title  to 
ITtij^prly  will  cunie  in  i|uest1on.  Such  au  answer  mual  be 
hf'xlif.  ntu]  It  milal  be  digued  by  the  df^fendnnl,  or  his  ultor- 
or  a^ent,  nud  delivered  to  ihe  jUBllee.  The  justice  must. 
iDterstgn  the  answer,  and  deliver  It  to  the  plaintiff. 


1 


r„ 


P-nr  , 


I 


ladrrtBliliiB'  ibrrmpou. 

I  nse  apeolSed  in  the  last  section,  the  defendant  muat 
■  r  to  the  juMlit^p  with  the  answer,  a  written  nndennking, 
hy  one  or  more  sureties,  upproved  by  the  justice:  to 
1  ilial,  if  the  plaintiff,  within  twenty  daya  IberMifter. 
with  the  jnstice  a  siiinmnns  and  potnplaint  in  a  new 
'■r  ther  sanio  osuse,  to  be  bronght  In  the  proper  court,  as 
'i!  in  Ibe  next  aeclion,  the  defendant  wiil,  wilbln  twenty 
[IT  Ihf  deposit,  give  a  written  admiHsion  of  the  sprvlce 
Whrre  tha  defandant  was  arrested  In  the  aclioo  before 
I  '■.  the  underlnkiQL'  must  further  provide,  th.it  he  wm, 
""■H,  ri'uder  himself  atnenable  to  any  mandate,  wlilch 
--lied  to  cnfon*  a  final  jndgment  in  the  action  so  to  be 
If  lh»  defendant  fails  to  comply  with  the  nndertaking. 
'1  nre  liable  thereupon,  to  an  amount  not  exoeedinc 
■i-.'d  dollars. 


>t  oaarl  npn-  >etlon  to  be  broiiKht. 

hicli  a  new  action  Is  to  be  brouslil,  aa  prescribed 


.   is  the  sniu-nme  eourt,  or  the  county  r 

"'    '■  "    jilninlilTs    elecdou:    eicelM    iiuii. 
I  tlie  peaco  of  the  city  of  Buffalo, 


tV'u 
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9  2964.  IVIien  action  before  Jaiitlce  to  be  dlscontliivHL 

Upon  the  delivery  of  the  uudertakiug  to  the  justice,  the  actka 
before  him  is  discoutinued,  and  each  party  must  pay  his  civi 
costs.  The  costs  so  paid  by  either  party  must  be  allowed  to  hin 
if  he  recovers  costs  in  the  new  action,  to  be  brought  as  prescribe 
in  the  last  two  sections.  If  the  plaintiff  fails  to  deposit  wit) 
the  justice  a  summons  and  complaint  in  the  new  action,  befov 
the  expiration  of  twenty  days  after  the  delivery  of  the  uuil« 
taking,  the  defendant  may  maintain  an  action  against  the  platntil 
to  recover  his  costs  before  the  justice. 

Id.,  §  57. 

i  2955.  Effect  of  failure  to  arlTe  ondertaklnar* 

If  the  undertaking  is  not  delivered  to  the  justice,  he  has  iark 
diction  of  the  action,  and  must  proceed  therein;  and  the  defendai 
is  precluded,  in  his  defence,  from  drawing  the  title  iu  question. 

Id.,  {  58. 

S  29S6.  When  title  conies  In  qnestlon  on  plalntlfT*  o««7 
HhoiTvingr. 

If,  however,  it  appears,  upon  the  trial,  from  the  plaintiff's  owl 
showing,  that  the  title  to  real  property  is  in  question,   and 
title  is  disputed  by  the  defendant,  the  justice  must  dismiss 
complaint,  with  costs,  and  render  judgment  against  the  plaint 
accordingly. 
Co.  Proc,  S  59. 

§    2057.    Pleadlnj^TH    In    ne^v    action.      Undertaklnip    befoi 
Jniitlce,  -n'hen  applicable. 

In  the  new  action,  to  be  brought  after  an  action  before  a  ji 
tice  is  discontinued,  by  the  delivery  of  an  answer  and  an  un< 
taking,    as    prescribed   in    the  last  six  sections  of   this  act. 
plaintiff  must  complain  for  the  same  cause  of  action  only,  ui 
which  he  relied  before  the  justice;  and   the   defendant's  an.si 
must  set  up  the  same  dt^fence  only,  which  he  made  befnr** 
justice.     If   the   action    is   to   recover   a   chatfel,   which   was 
plevicd    in    the   justice's    court,    each    undertaking,    given   iu 
justice's  court,  continues  to  be  valid  in,  and  is  applicable  to, 
new  action. 
Id..  §  GO. 

S  2958.  AnHTver  of  title  a«  to  one  of  neveral  cavses  ol 
action. 

Where,  in  an  action  before  a  justice,  the  plaintiff  has  tvi»  <« 

more   causes  of   action,   and   the   defence,   that    the   title  to  reil 

property  will  come  in  (luestion,  is  hiterpose<3  as  to  one  or  ui«iw. 

i)Ut  not  as  to  all  of  them;  the  defendant  may  deliver  an  au.'Jvr*' 

and    undertaking    as    prescribed    in    sections    2051    and   20*52  of 

this  act,  with  respect  to  the  cause  or  causes  of  action  only,  in 

which    title    will   .so   come   in   question.     Whereupon    the  jusitif* 

must  discontinue  the  action  as  to  those  causes  of  action  only:  tin* 

plaintiff   may    commence    a    new   action    therefor    in   the  prope^ 

c«)nrt:  and  the  original  action  must  proceed  as  to  the  other  cauJM* 

Id.,  part  of  J  G2. 
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TITLE  IV. 
Proceedings  between  the  Joinder  of  issue  and  the  triaL 

IflCkdA  1.  Adjoumments. 

2.  GompelliDg  the  attendance  of  a  wltneei. 
8.  Gommlaalioa  to  take  testimooy. 

ARTICLES  FIRST. 

I 

Acijournments. 

le.  2960.  Adloornment  by  Justice. 

Adjournment  on  application  of  plalntUT. 

Adjoorament  on   application  of  defendant. 

Id.;  undertaUnf  therenpon. 

Cndeitaklng  to  procure  discharge  of  defendant  from  custody. 

When  defendant  to  he  discharged. 

Snbeequeat  adJournmentB. 

Jnatice  may  Impose  conditions  upon   adjournment. 

Adjournment  when  warrsnt  to  attach  absent  witness  is  issued. 

Adjournment   not  to  exceed   ninety  days. 


I  2INS0.  Adjourainent  by  Justice. 

At  the  time  of  the  return  of  a  summons,  or  of  the  joinder  o< 
ae  without  process,  but  at  no  other  time,  the  justice  may,  in 
discretion  and  upon  his  own  motion,  adjourn  the  trial  of  the 
on  not  more  than  eight  days,  unless  the  defendant  has  been 
ted;  in  which  case,  no  such  adjournment  shall  be  made. 

'2  R.   8.  288,   U  67,  68  (2  Edm.  254). 


f  2800.  AdJonrnmeAt  on  applleAtion  of  plaintiff. 

'At  the  time  of  the  return  of  a  summons,  or  of  the  joinder  of 
ne   without   process,   the   justice   must,    upon   the   application 
the  Iplaintifif,  adjourn  the  trial  of  the  action,  not  more  than 
ht  days,  to  a  time  fixed  by  the  justice.    But  such  an  adjourn- 
t  shall  not  be  granted  unless  the  plaintiff  or  his  attorney,  if 
ired  by  the  defendant,  makes  oatn  that  the  plaintiff  cannot, 
want  of  some  material  testimony  or  witness,   specified  by 
safely  proceed  to  trial. 

'  Id.,  part  of  f{  69  and  70  (2  Edm.  254,  256). 

i  2861.  Adjoarainent  on  appllcsation  of  defendant. 

At  the  time  of  the  joinder  of  issue,  the  justice  must,  upon  the 
ipDlication  of  the  defendant,  adjourn  the  trial  of  the  action, 
vpon  his  complying  with  the  following  requirements: 

1.  The  defendant  or  his  attorney  must,  if  required  by  the 
plaintiff,  or  by  the  justice,  make  oath  that  he  yerily  belieyes 
Qiat  the  defendant  has  a  good  dofence  to  the  action,  and  that 
be  cannot  safely  proceed  to  trial,  for  want  of  some  material 
testimony  or  witness,  specified  by  him. 

2.  If  required  by  the  plaintiff,  and  the  defendant  has  not  been 
arrested  in  the  action,  an  undertaking  must  be  given  to  the 
plaintiff  in  behalf  of  the  defendant  as  prescribed  in  the  next 
section.  But  such  an  undertaking  need  not  be  given,  where  the 
action  is  to  recover  a  chattel. 

Such  an  adjournment  must  fie  for  such  a  reasonable  time, 
fixed  by  the  justice,  as  will  enable  the  defendant  to  procure  the 
testimony  or  witness. 

M..  H  74  and  70. 
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i   296a.   Id.  I    undertalcinff  tliereapom. 

The  undertaking  prescribed  in  the  last  section  mnst  be  executed 
by  one  or  more  sureties,  approved  by  the  justice;  and  most  be; 
to  the  effect  that,  if  the  plaintiff  recovers  judgment  in  the  action; ! 
and   if,    before   the   expiration   of  ten   days   after   the  plaintiff 
becomes   entitled  to  an  execution   upon   tne  judgment*  the  de- 
fendant removes,  secretes,  assigns,  or  in   any  way  disposes  ofj 
any  part  of  his  property,  liable  to  levy  and  sale  by  virtue  of  as 
execution,  except  for  the  necessary  support  of  himself  and  hiil 
family,    and    if   an   execution   upon    the    judgment   is   retarnedj 
wholly  or   partly   unsatisfied;   the   sureties   will,    upon  demand,] 
pay  to  the  plaintiff  the  sum  due  upon  the  judgment. 

L.   1831.  ch.   SCO,  f  40  (4  Edm.  474). 


I  2868.  Undertaklnir  tt>  vroovre  discliarflre   of  defemdai 
from  evistody. 

Where   the  defendant  has   been   arrested,   the  trial  must  bej 
adjourned   upon  his  application,  upon  the  same  terms,   and  in] 
the  same  manner,  as  wliere  he  has  not  been  arrested;  except  that] 
the   undertaking   prescribed    in    the   last    section    need    not  Ul\ 
given.     A  defendant,  who  procures  such  an  adjournment,  mi 
continue,   during  the  time  of   adjournment,   in   the  custody 
the  constable;  unless  he  gives  an  undertaking  to  the  plainj 
with  one  or  more  sureties,  approved  by  the  justice,  to  tne 
that,  if  the  plaintiff  recovers  judgment  in  the  action:  and  if 
execution  is  issued  thereupon  against  the  person  of  the  defendant 
within  ten  days  after  the  plaintiff  is  entitled  to  the  same;  ai ' 
if  a  return  is  made  thereto,  on  or  after  the  return  day  ther 
that  the  defendant  cannot  be  found;  the  sureties  will  pay  to 
plaintiff  the  amount  due  upon  the  judgment.    If  such  an  and< 
taking  is  given,  the  defendant  must  be  discharged  from  cust 

2  R.  S.  239.  240,  part  of  Sft  71.  77  and  76  (2  Bdm.  2S5). 

m 

I  2964.  Wlien  defendant  to  be  dtscliarared. 

If  the   trial  of  aa  action,   in  which  the  defendant  has 
arrested,  is  adjourned  with  the  consent  of  both  parties,  or 
the  application  of  the  plaintiff,  the  defendant  must  be  dischi 
from  custody. 

Id.,   f  72. 

9  2966.  Subsequent  adjonrnmenta. 

The  justice  must,  upon  the  application  of  the  defendant, 
grant  a  second  or  subsequent  adjournment  of  the  trial  of  th<» 
action,  upon  the  defendant's  giving  security,  if  required,  li 
proscribed  in  the  foregoing  provisions  of  this  article,  where  he 
applies  for  a  first  adjournment;  and  upon  his  proving,  by  his  own 
oath  or  otherwise,  to  the  satisfaction  of  the  justice,  that  bf 
cannot  safely  proceed  to  trial  for  want  of  some  material  t«ti- 
mony  or  witness;  and  that  he  has  used  due  diligence  to  obtain 
the  testimony  or  witness.  But  if  the  defendant  has  givwi  an 
undertaking  upon  a  former  adjournment,  a  new  undertaking  new 
not  be  given,  unless  it  is  required  by  the  justice,  or  by  the  iw*' 
ties  in  the  former  undertaking. 
Id.,  f  7B. 

i    2966.    Jnstiee    may    Impose    eonditlonii    upon    adiom- 
ment. 

Upon  granting  the  defendant's  application  for  an  aajoummtjt 
where  the  trial  has  been  once  adjourned,  or  where  the  plaintiff 


c  19,  t.  4.  a.  1         •      AT>JOUT?NMBIiT&  gS  2967-flB 

18  a  non-resident  of  the  county,  the  justice  may,  in  his  discretion, 
upon  the  plaintiff's  application,  direct  that  any  witness  on  the 
part  of  the  piaiutiff,  who  is  in  attendance,  be  then  examined 
nnder  oath  before  the  justice.  Thereupon  the  testimony  of  th^ 
witness  must  be  reduced  to  writing,  certified  by  the  justice,  and 
retained  by  him;  to  be  read  upon  the  trial,  with  the  same  effect, 
and  subject  to  the  same  objections,  as  if  it  was  then  given  onU^y 
by  the  witness. 

2  R.  8.  230,  240.   {  70.  * 

r 

I  S867.  Adjoornmeiit  Tirlien  trarranv  to  attach  absent  'vw^t* 
mess  is  laaaed. 

I  Where,  upon  a  trial,  a  warrant  ot  attachment  is  issued  to  com' 
pel  the  attendance  of  a  witness,  who  has  failed  to  appear  in 
obedience  to  a  subpoena,  the  justice  may,  in  his  discretion,  ad« 
joam  the  trial,  for  such  a  time  as  he  deems  necessary  for  Ihc 
return  of  the  warrant,  not  exceeding  five  days. 

I  2968.  Adjoarnmeint  ^ot  to  exceed  ninety  days. 

The  trial  of  an  action  shall  not  be  adjourned  to  a  time  bey^.nd 
ninety  days  from  the  joinder  of  issue,  without  the  consent  of  both 
farties,  except  in  one  of  the  following  cases: 
.  1.  Where  a  venire  has  been  duly  issued,  but  a  jury  has  not 
Ipeen  procured,  so  that  it  is  necessary  to  issue  a  new  venire,  or 
io  summon  one  or  more  talesmen,  the  trial  may  be  adjourned, 
■ot  more  than  two  days  beyond  the  ninety  days,  in  order  to 
VBable  the  jury  to  be  procured. 

I  2.  Where  a  jury  has  not  been  able  to  agree  upon  a  verdict, 
jind  is  discharged,  the  trial  may  be  adjourned  a  sufficient  time 
^ond  the  ninety  days,  to  enable  a  new  jury  to  be  procured,  as 
prescribed  in  title  fifth  of  this  chapter. 

[3.  Wliere  a  warrant  of  attachment  has  been  issued  to  compel 
|6ie  attendance  of  a  witness,  as  prescribed  in  the  last  section,  or 
a  warrant  has  been  issued  to  commit  a  recusant  witness,  as  pre- 
[■cribed  in  title  fifth  of  this  chapter,  an  adjournment  made  there- 

)n,  as  prescribed  by  law,  is  not  deemed  a  part  of  the  ninety 

lee  2  U.  S    2H8,  240.  |  IR. 

mt 


r 
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ARTICI^B  SBCOlfD. 

CompeUing  the  attendance  of  a  witness. 

Sac.  2960.  Wben  Justice  may  issue  subpoena. 

2070.  Subpoena;   bow  seryed. 

2971.  Warrant  of  attachment  against  defaulting  wltnesB* 

2072.  Id.;  bow  executed;  fees  thereupon. 

2073.  Id.;  when  witness  is  In  adjoining  county. 

2074.  Fine  for  refusing  to  attend,  or  to  testify. 
2076.  Id.;  how   imposed. 

2076.  Minute  of  conviction. 

2077.  Execution  thereupon. 

2078.  Money  collected;    how  applied. 

2070.  Defaulting  witness  liable  for  damages. 


9  2968.  lArhen  Justice  mAy  Issue  subpoei 

A  justice  of  the  peace  may  issue  a  subpoena,  to  compel  a  wit- 
ness to  attend,  in  the  county  where  the  justice  resides,  or  in  an 
adjoining  county,  but  not  otherwise,  for  the  purpose  of  testify- 
ing upon  the  trial  of  an  action,  pending  before  himself,  or  before 
another  justice.  The  subpoena  may  require  the  witness,  except 
as  otherwise  expressly  prescribed  by  law,  to  bring  with  him  any 
book  or  paper,  relating  to  the  merits  of  the  action.  But  a  justice 
■shall  not  issue  a  subpoena  to  compel  the  attendance  of  a  witnMi 
before  another  justice,  unless  the  person  applying  therefor  proTet» 
by  his  own  oath,  or  the  oath  of  another  person,  that  an  action  ii 
actually  pending  before  the  other  justice. 

2  R.  S.  230.   240.  §}  80  and  81.    See  {  313C.  post. 
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S  2970.  Subpoenal  lio-vr  served. 

A  subpoena  may  be  served  by  a  constable,  or  by  any  other  pe^' 
son.    It  must  be  served  by  reading  it,  or  stating  its  contents,  t»! 
the  witness,  and  by  paying  and  tendering  to  him  his  lawful 
for  one  day's  attendance  as  a  witness.    Where  it  is  served  1 
constable,  his  return  thereto,  stating  the  manner  of  service 
the  sum  paid,  is  presumptive  evidence  of  the  facts  therein  statedi 

Id.,   8  82.  ,  I 

S   2971.   Warrant   of  attachment   avafnst   defanlttnir  wtt-j 
ness. 

Where  it  is  made  to  appear,  to  the  satisfaction  of  the  juati«, 
by   affidavit  or  other  proof,  that  a  person,  duly  subpoenaed  ta 
attend  before  him  in  an  action,  has  refused  or  neglected  to  attend  J 
as  a  witness  in  obedience  to  the  subpoena;  and  no  just  cause  fofj 
Ae  neglect  or  refusal  is  shown  to  exist;  and  the  party,  in  who* 
behalf  the  witness  was  subpoenaed,  or  his  attorney,  makes  octi; 
that  the  testimony  of  the  witness  is  material;  the  justice  wnit 
issue  a  warrant  of  attachment,  directed  generally  to  any  con- 
stable of  the  county,  for  the  purpose  of  compelling  the  attendant 
of  the  witness. 

Id..  §  83.  am'd;  L.  1^34.  ch.  286. 

{  22972.  Id. I  lio-w  executed;  fees  thereupon. 

Such  a  warrant  of  attachment  must  be  executed  in  the  w^f 
manner  as  an  order  of  arrest.    The  fees  of  the  justice  and  ««»• 
stable  for   issuing  and  serving   it,   must  be  paid  by  the  pers-^n  ! 
against  whom  it  is  issued,  unless  he  shows  a'  reasonable  eirn^f.  i 
to  the  satisfaction  of  the  justice,  for  his  omission  to  attend:  w 
which  case,  the  partv  procuring  the  warrant  must  pay  iveau  *B"' 
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if  hs  recoveni  costs,  the  amount  thereof  must  be  allowed  to  him 
u  part  of  his  costs. 

2  R.  S.  289.  240.  |  84. 

9  2873.  Id.  I  "vrlien  trltness  Is  In  adjolnlnar  eounty. 

T\liere  the  delinqaent  witness  is  within  an  adjoining  counly, 
the  constable,  to  whom  the  warrant  of  attachment  is  directed, 
may  arrest  the  witness  in  that  county,  and  bring  him  before  the 
justice.  The  constable,  while  he  Is  within  the  adjoining  county 
for  that  purpose,  has  all  the  powers  of  a  constable  of  that  county, 
with  respect  to  the  warrant  so  issued  to  him. 

f  2874.  Fiii«  for  returning  to  attend,  or^o  testlfr* 

A  person,  duly  subpoenaed  as  a  witness,  who,  without  a  reason- 
able excuse,  proved  oy  his  oath  or  the  oath  of  another  person, 
fails  to  attend;  or,  attending,  refuses  to  testify;  must  be  fined, 
by  the  justice  before  whom  the  action  is  pending,  for  each  non- 
attendance  or  refusal,  such  a  sum,  not  less  than  one  dollar  nor 
more  than  ten  dollars,  as  the  justice  thinks  it  reasonable  to 
impose  upon  him,  as  a  fine  therefor. 

2  B.  S.  289,  240,  |  85,  am'd. 

I  X976.  Id.)  iLO'vr  imposed. 

The  fine  may  be  summarily  imposed  by  the  justice,  upon  the 
application  of  the  party  in  whose  behalf  the  witness  was  sub- 
poenaed, at  any  time  during  the  trial,  when  the  defaulting  wit- 
ness is  present,  and  has  an  opportunity  to  be  heard.  If  it  is  not 
I  imposed  during  the  trial,  the  justice,  at  any  time  within  five  days 
after  judgment  is  rendered,  must,  upon  the  application  of  the 
party,  issue  a  warrant,  directed  generally  to  any  constable  of  the 
eounty,  commanding  him  to  arrest  the  defaulting  witness,  and  to 
bring  him  before  the  justice,  at  a  time  and  place  therein  specified, 
the  time  to  be  not  more  than  twelve  days  after  issuing  the  war- 
rant, to  show  cause  why  a  fine  should  not  be  imposed  upon  him. 
M.,  i  86. 

f  29T6.  Minute   of  conviction. 

The  justice  imposing  the  fine  must  enter  in  his  docket-book  a 
minute  of  the  conviction,  of  the  cause  thereof,  of  the  amount  of 
the  fine,  and  of  the  costs.  The"  minute  is  deemed  a  judgment 
sf^ainst  the  delinquent,  in  favor  of  the  officer  to  whom  fines  are 
directed  to  be  paid,  by  section  2875  of  this  act. 

Id.,   §  87,   am'd. 

I  2977.  Bxecntion  tl&erenpon. 

If  the  whole  amount  of  the  fine  and  costs  is  not  forthwith  paid 
to  the  justice,  he  must  issue  an  execution,  directed  generally  to 
any  constable  of  the  county,  commanding  the  constable  to  collect 
the  sum  remaining  unpaid,  of  the  goods  and  chattels  of  the  de- 
linquent, within  the  county,  and,  for  want  thereof,  to  take  him, 
and  convey  him  to  the  jail  of  the  county,  there  to  remain  until 
he  pays  that  sum,  not  exceeding  thirty  days.  Upon  the  delin- 
quent being  committed  to  jail,  the  keeper  thereof  must  keep  him 
in  close  custody  therein,  until  he  is  entitled  to  a  discharge,  as 
specified  in  the  execution. 

Id..  I  88. 


^ 
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i  297S*  Money  eollectedi  lno^r  Applied. 

The  money  collected  by  Tirtue  of  the  execution  most  be  fortb 
with  paid  by  the  constable  to  the  justice.  The  justice  moit 
within  ten  days  after  he  receives  a  fine,  or  any  part  thereof 
from  the  constable  or  the  delinquent,  pa^  the  money  to  the  officer 
to  whom  the  fines  are  directed  to  be  paid,  by  section  2875  of  tbi 
act,  for  the  use  of  the  poor. 

2  R.  a.   230,   240,  |  80. 

i  2979.  ttefftHitlBLir  witness  liable  for  dAmaires. 

A  person,  subpoenaed  as  prescribed  in  this  article,  who  nee 
lects  or  refuses  to  obey  the  subpoena,  or  to  testify,  is  also  liabl 
to  the  party,  in  whose  behalf  he  was  subpoenaed,  for  all  dam 
ages  which  the  party  sustains  by  reason  of  nia  neglect  or  refusal 

Id..   I  00,  am'd. 


r 
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ARTIOIiB  THIRD.* 

Commu9ion  to  tcihe  testimony. 

9te,  900.  OommiMloii  to  ezainlne  witnesi  upon  lutenoganortM. 

2961.  M.;  orally. 

2962.  Wben  and  bow  granted. 
2W88.  Adjournment. 

2864.  Bxecatlon  and  return  of  commlBalon. 
2B86.  Receipt  thereof  by  Jastlce. 

2866.  Wben  deposition  evideuce. 

2867.  Powers   of    commlaslonera. 

i  2080.  Commlasloii    to    examine    irttness    upon     Inter* 


'     Where  the  defendant  has  neglected  to  appear  upon  the  return 

I  of  a  sommonB,  or  has  failed  to  answer  the  complaint,  or  where 

i  aa  issue  of  fact  has  been  joined  in  an  action;  and  it  appears,  bj 

I  affidayit,  upon  the  application  of  either  party,  that  a  witness,  not 

1  within  the  county  where  the  action  is  pending,  or  an  adjoining 

;  county,  is  material  in  the  prosecution  or  defence  of  the  action, 

[tbe  justiee  may  award  a  commission  to  one  or  more  competent 

persona,   authorisiiikg  them,  or  either  of  them,   to  examine  the 

ivitnesa  under  oath,  upon  interrogatories  to  be  settled   by  the 

Justice,  or  by  the. written  agreement  of  the  parties,  and  indorsed 

^K>n  or  annexed  to  the  commission;  to  take  and  certify  the  de- 

rition  of  the  witness;  and  to  return  the  same  by  mail,  addressed 
the  justice. 

L.  ISaS,  ch.  242,  I  2,  am'd;  li.  1847;  cb.  828  (4  Bdm.  640). 

f  2861.  ia.|  orallr* 

If  both  parties  expressly  consent,  a  commission,  granted  as 
■escribed  m  this  article,  may  issue  without  written  interroga- 
ries,  and  the  deposition  may  be  taken  upon  oral  questions.  In 
at  case,  section  900  of  this  act  applies  to  the  execution  of  the 
mmission:  and  a  copy  of  that  section  must  be  annexed  thereto. 
tice  of  the  time  or  place  of  the  examination  of  a  witness,  by 
ffrtue  thereof,  need  not  be  given. 


I  aOSS.  "Wlaen  nnd  lioir  arranted. 

The  commission  may  be  granted  by  the  justice  without  notice, 
upon  the  application  of  the  plaintiflf,  made  at  the  return  of  the 
summons,  or  upon  the  application  of  either  party,  made  at  the 
time  of  tne  joinder  of  issue.  It  may  also  be  granted  at  any  time 
after  the  joinder  of  issue,  upon  the  application  of  either  party, 
aecompanied  with  proof,  by  affidavit,  that  six  days'  written  notice 
of  the  application  has  been  served  upon  the  adverse  party,  either 
personally,  or  by  service  upon  the  attorney,  who  appeared  for 
nim  before  the  justice. 

liw  1886,  cb.  243,  I  8. 


I  2868.  Adjonnnient. 

Where  a  comndssion  is  granted  upon  the  application  of  the 
plsdntiif,  he  is  entitled  to  one  or  more  adjournments  of  the  trial. 
ttm  may  be  necessary  to  procure  the  commission  to  be  executed 

*  This  article  le  made  applicable  to  District  Ooorts  In  New  York  eitj,  hy 
OoosoUdatlon  Act  of  1882.  cb.  410.  {  1808- 
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and  returned;  not  exceeding  the  length  of  time  for  which  the 
trial  might  be  adjourned  upon  the  application  of  the  defendanL 

L.  1841.  ch.  138,  fi  1  (4  Bdm.  548). 

i  2884.  ESxeention  and  return  of  eommlsalen. 

The  commission  must  be  executed  and  returned,  as  prescribed 
in  section  901  of  this  act;  and  a  copy  of  that  section  must  be 
annexed  thereto,  except  that  subdivision  sixth  thereof  may  be 
omitted. 

Substitated  for  L.  1838,  ch.  243,  S  ^  (4  Bdm.  641). 

9  2986.  Receipt  tbereof  by  Justice. 

The  justice,  to  whom  the  package  containing  the  commissioii  is 
transmitted  by  mail,  must  'lect^iye  it  from  the  post-office,  and 
open  and  file  it,  indorsing  thereupon  tha  date  of  his  so  doing.  It 
must  remain  on  file  with  him,  until  the  trial;  but  either  party 
is  entitled  to  in8i>ect  it  on  file. 

I  2086.  When  deposition  evidence. 

Sections  902  and  903  of  this  act  apply  to  a  commission,  issued 
as  prescribed  in  this  article;  and  to  the  execution  thereof.    A 
deposition  taken  thereunder  may  be  read  in  evidence  upon  the 
trial  by  either  party,  and  has  the  effect  specified  in  section  911  \ 
of  this  act. 

S   2987.   Po'vrers   of   commissioners. 

Where  the  commission  is  executed  within  the  State,  the  com- 
missioner, or,  if  there  are  two  or  more,  a  majority  of  them,  haTe 
the  same  power  to  issue  a  subpoena,  to  swear  a  witness,  and  to) 
compel  his  attendance,  that  a  justice  of  the  peace  has,  in  an| 
Jiction  pending  before  him. 

h.   1841.   ch.   138,   I  2  (4   Bdm.  546). 


^ 
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TITIiE  V. 
Trial  and  its  incidents. 

ftpc.  2988.  Effect  of  failare  of  defendant  to  appear. 
2969.  When  Justice  to  try  iasne  of  fact. 

2900.  Demanding  jury  trlaL 

2901.  Venire. 

2008.  Id.;  in  action  between  two  towna,  etc. 

2003.  Deiifeo'.  execution,  and  return  of  ▼enlre. 

2BIH.  Ballota;    how    prepared. 

2005.  Drawing  Jurors. 

2096.  Jurors  in  default. 

2907.  New  venire,  etc. 

2008.  Juror's  oath. 

2000.  Jury  to  hear  proofs. 

9000.  Witness's  oath. 

9001.  Witness  refusing  to  be  sworn,   etc.      Warrant   thereupon, 

9002.  Contents  of  warrant;  imprisonment  of  recusant  witness. 
9008.  Adjournment  thereupon. 

3004.  Ex   parte   afBdavlt;   when   erldence. 

9005.  Competency   of   witness;    how   determined. 
S006.  Constable  to  keep  Jury;  bis  oath. 

3007.  Itendltlon  of  verdict;  plaintiff  need   not  be  called. 

9006.  Jury   when  to  be  discharged;   new  venire. 
30119.  Fine  to  be  Imposed  on  defaulting  Juror. 

i  2888.    [Am'd,   1906.]      Bllect  of  failure  of  defendant  to 


Where  the  defendant  makes  default  in  appearing  or  pleading, 
pon  the  return  of  a  summons,  which  has  been  duly  served  as 
Kticribed  in  this  chapter,  the  justice  must  hear  the  allegations 
lid  proofs  of  the  plaintiff,  and  render  judgment  according  to 
kw  and  equity,  as  the  very  right  of  the  case  appears,  except  in 
h  action  commenced  by  the  service  of  a  summons  and  verified 
bniplaint  as  provided  by  section  twenty-nine  hundred  and  thiity- 
a  of  this  code,  in  which  case  judgment  may  be  enteied  as 
bovided  by  section  twenty-eight  hundred  and  ninety-one  of  this 
ne. 

Ir.  S.  242.  S  02  (2  Edm.  250);  L.  1906,  ch.  291.    In  effect  Sept.  1,  1906. 

12989.  i;%'lien  Jnntlce  to  try  iMsne  of  fact. 

TV'here  an  issue  of  fact  has  been  joined,  if  neither  party  de- 
kinds  a  trial  by  jury,  the  justice  must  try  the  issue    hear  the 
DegatioDs   and   proofs  of  the  parties   and  render  jud«;ment  as 
tescribed  in  the  last  section. 
M.,  f  91. 
i  2900.   (Am'd,  1897.]     Demandlngr  Jury  trial. 

At  the  time  when  an  issue  of  fact  is  joined  either  party  may 
Nnand  a  trial  by  jury,  and  unless  so  demanded  at  the  joining  of 
6ae  a  jury  trial  is  waived.  The  party  demanding  a  trial  by  jury 
iall  thereupon  pay  to  the  justice  the  statutory  fees  for  the  at- 
(Ddance  of  each  person  to  be  summoned  and  for  the  jurors  to 
Snre  upon  the*  trial,  and  also  the  fees  to  which  the  constable  is 
ititled  for  notifying  the  persons  to  be  drawn  as  jurors.  The  fees 
i  deposited  shall  be  delivered  by  the  justice  to  the  constable 
irving  the  venire,  and  by  him  shall  be  paid  out  as  required  by 
tw.  In  default  or  a  deposit  as  aforesaid  the  justice  shall  proceed 
I  if  no  demand  for  trial  by  jury  had  been  made.  And  the  town 
trk  of  every  town  in  this  state  .shall  deliver  to  each  of  the  jus- 
ees  of  the  peace  in  his  town  a  certified  ropy  of  the  list  filed  with 
im,  in  pursuance  of  sectioh  one  thousand  and  thirty-seven  of  this 
ade,  and  he  shall  also  deliver  to  each  of  said  justices  a  certified 
opy  of  any  such  list  hereafter  filed  with  him,  within  ten  days 
fter  the  same  shall  be  filed.  The  town  clerk  is  entitled  to  a  fee 
f  one  dollar  for  each  copy  of  said  list  so  delivered.     Any  town 
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justices  of  the  town  within  the  time  above  prescribed,  shall  forfeit   ' 
ten  dollars  for  each  failure,  to  be  sued  for  and  recovered  by  the 
overseers  of  the  poor  of  said  town  for  the  use  of  the  poor  of  said 
town. 

Id.,  I  03,   am'd;  L.  1887,  ch.  146.    In  effect  Sept.  1. 

$  2901.  Venire. 

When  a  trial  by  jury  is  duly  demanded,  the  justice  must  forth- 
witu  openly  draw  twelve  ballots  from  a  box  or  other  receptacle 
contaiuiuir  the  names  of  the  persons  who  are  returned  as  jurors 
of  the  town  to  the  courts  of  record  of  the  county  upon  the  la.'<t 
list  thereof  received  by  him  from  the  town  clerk  as  jurors  to 
attend  and  try  said  cause,  on  a  day  to  which   the  cause  shall 
then  be  adjourned  by  him,  not  more  than  eight  days  from   the  t 
joining  of  issue,  unless  the  parties  consent  to  a  longer  adjonrn- 
ment,   which  consent  shall  be  entered   in  the  justice's  minutes. 
The  ballots  shall  be  of  the  same  description  as  those  prescribed ' 
in   section   two   thousand   nine  hundred   and   ninety-four  of   this 
act,  but  they  may  be,  or  may  previously  have  been  prepared  by  ^ 
a  justice.     If  a  person  whose  name  is  thus  drawn,  in  the  jndfr-  ] 
ment   of   the   justice,    resides    more    than   three    miles    from    tfi&l 
place  of  trial  the  justice  may  set  aside  such  juror,  and  he  may  i 
excuse  any  juror  who  comes  within  the  provisions  of  section  one  j 
thousand  and  thirty-three  of  this  Code,  and  in  either  ease  draw 
another  ballot,  and  continue  to  do  so   until  twelve  are   drawn.- 
After  the  adjournment  of  the  court,  at  which  a  Jniry  trial  lia*; 
been    had,    the   justice   must    deposit    the    ballot    containing 
names  of  those  who  attended  and  served,  in  another  box  kept  b; 
him.     The  ballots  containing  the   names  of  those  who  <ii«l   n 
appear  and  serve  must  be  returned  by  the  justice  to  the  box  froi 
which  they  were  taken.     If  at  the  time  of  drawing  jurors  for  t 
court  there  is  not  a  sufficient  number  of  ballots  remaining  in 
original  box,   the  justice,   upon  drawing  all  the  ballots   there! 
must  draw  the  necessary  number  from  the  second  box  containi 
the  names  of  those  jurors  who  have  before  served,  as  in  this  se<y 
tion  prescribed,  and  must  continue  to  draw  from  that  box  until  • 
new  list  of  jurors  is  delivered  to  him  by  said  town  clerk. 

1  2d02.  Id.;  tn  action  bet^veen  t^vo  to^rns,  etc. 
Where  the  action  is  between  two  towns  or  cities,  or  betweel 

a  town  and  a  city,  the  venire  must  direct  the  constaVilo  to  notiff. 
twelve  men  of  the  county,  who  are  qualified  and  not  exempt,  as 
prescribed  in  the  last  section,  and  who  are  not  interested  in  the' 
matter  at  issue,  to  form  a  jury  for  the  trial  of  the  action. 

2  R.    S.    242,    §  06. 
$  2093.  Delivery,  execution  and  retnrn  of  venire. 

The  justice  must  insert  the  names  of  the  jurors  so  drawn,  ia, 
a  venire,  and  deliver  or  cause  it  to  be  delivered  to  a  constable  i 
of  the  county  disinterested  between  the  parties.     The  constable 
must,  at  least  three  days  before  the  day  therein  stated,   notifr  ^ 
each   of  the   persons   whose   names   have  been  therein    inserted, 
by  reading  it  or  stating  the  substance  thereof  to  the  person  so  > 
served.     But  the  service  shall  not  be  affected  by  the  constable's^ 
failure,    after    diligent    search,    to    find    any    of    the    persons   m ; 
named.     The  constable  must   make  his  return  upon  the   renirp. ; 
certifying  that  he  has  so  personally  served  it  UT)on  each  of  thf  j 
jurors   whose  names   are   therein   inserted,   or   if   any    were  n^t  \ 
served,    stating   the    reason    for   such  -omission.      Any    constable  '■ 
making  a  false  return   upon   such  venire  is   guilty  of  a    misde- 
meanor.    Any  person  so  served  and  not  attending  at   the  tim^ 
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TITLB  VX. 

Judgment ;  and  docketing  tlie  aame^ 

'"Sec.  8010.  Judgment  by  confeMlon. 

9011.  Id.;    mode  of  coDfessing  Judgment. 
8012.  Id.;   when  Told. 

9013.  Jadgmeot  of  opDstiit. 

9014.  Judgment  upoo  verdict,  etc. 

9015.  When  judgment  to  be  rendered. 

3016.  Remittlnsr  xnrt  of  Terdlct.  etc. 

3017.  Transcript  of  judgment;  docUetlog  the  wmaw 

3018.  Id.;  wben  execution  may  it»sae  agmiMit  pttnoo. 

3019.  Id.;  in  action  for  a  chattel. 

3020.  Judsment  againat  joint  debtors. 

3021.  Docketinir  the  same;  action  thereupon. 

3022.  Docketing  judgment   In   another   county. 

3023.  Justice  may  give  transcript,  after  expiratton  of  UK  tom. 

I  8010.  Jud^rment  by  confession. 

A  justice  of  the  peace  may  enter  a  judgment  upon  the  con- 
feflsion  of  the  defendant,  In  any  case,  where  the  amount  con- 
fessed does  net  exceed  the  sum  of  five  hundred  dollars,  wit  Ik 
snoh  a  stay  of  execution,  if  any,  as  is  agreed  upon  by  the  parties 
to  the  judgment. 

a  B.  8.  242.  8  113.     See  U  2864,  8224. 


I  8011.  Id.  I  n&ode  of  oonfesslnv  Jvdffasofit* 

A  judgment  upon  confession  shall  not  be  rendered  unless  the 
following  requisites  are  complied  with: 

1.  The  defendant  must  personally  appear  before  the  justice. 

2.  The  confession  must  be  in  writing,  signed  by  the  defendant, 
and  filed  with  the  justice. 

3.  If  the  judgment  is  confessed  for  a  sum  excredin^  fifty 
dollars,  the  confession  must  be  accompanied  with  the  affidavit 
of  the  defendant  and  of  the  plaintiff,  stating  that  the  defendant 
iR  honestly  and  justly  indebted  to  the  plaintiff  in  the  sum  spe- 
cifiod  therein,  over  and  above  all  just  demands  which  the  de- 
fendant has  against  the  plaintiff;  and  that  the  confession  is  not 
made  or  tal^en  with  intent  to  defraud  any  creditor. 

Id..  I  Hi. 

I  8012.  Id.;  wlken  ircHd. 

A  judgment  confessed,  otherwise  than  as  prescribed  in  the 
last  section,  is  void,  as  against  every  person,  except  a  purchaser 
in  good  faith  of  property,  real  or  personal,  thereunder,  and  the 
defendant  making  the  confession. 

Id.,  f  lis. 

9  9018.  J^dirittent  of  nonsntf. 

Judgment  of  nonsuit,  with  costs,  must  be  rendered  against  n 
plaintiff  prosecuting  an  action  before  a  justice  of  the  pt»ace,  In 
either  of  the  following  cases: 

1.  Tf  he  discontinues  or  withdraws  the  action. 

2.  If  he  fails  to  appear  within  one  hour  after  the  summons  is 
returnable,  or  within  one  hour  after  the  time  to  which  the  trial 
has  been  adjourned. 

8.  If  he  is  nonsuited  upon  the  trial. 
Id.,  f  119. 
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"designate,  not  longer  than  twenty-four  hours  after  the  issuinf 
thereof,  of  such  a  number  of  talesmen,  from  the  bysiaudera  or 
from  the  town,  qualified  to  serve  as  jurors,  as  he  deems  siitficient 
for  the  purpose;  or  in  his  discretion  he  may  draw  from  the  jury 
box,  double  the  number  of  jurors  required  to  complete  the  jurj 
in  the  manner  required  by  the  foregoing  sections,  which  shall 
be  summoned  in  like  manner  as  the  first  jury,  and  he  shall 
continue  to  do  so  till  a  jury  is  obtained.  Nothing  hereinbefore 
contained  shall  preclude  the  justice  from  adjourning  the  trial 
of  the  case,  on  his  own  motion,  or  on  the  application  of  either 
of  the  parties  to  the  action,  as  provided  by  sections  twenty-nine 
hundred  and  fifty-nine  to  twenty-nine  hoadied  and  sixty-eight 
of  the  Code  of  Civil  Procedttrew 

li.   1892,    cb.   567. 


1  28d6. 'Juror's  oatlu 

The  justice  must  administer  an  oath  or  afilrmation  to  eaA 
juror,   well  and  truly  to  try  the  matter  in  difference   betweea 

,   plalntiflP,   and  ,   defendant,   and    unless   dit- 

charged  by  the  justice,  a  true  verdict  to  give,  according  to  the 
evidence. 

2  R.    S.   242,    I   lOS. 

S  2909.  Jury  to  ]&<»ar  pr€M>f»i 

After  the  jurors  have  been  duly  sworn,  they  must  sit  together, 
and  hear  the  allegatious  and  proofs  of  the  parties,  which  must 
be  made  publicly,  in  their  presence.  ' 

Mm   §   104.  j 

I  3000.  Witness's  oath*  J 

A  person  offered  as  a  witness  must,  before  any  testimony  jfj 
given  by  him,  be  duly  sworn  or  aflBrmed,  to  the  effect  that  im 
evidence  which  he  shall  give,  relating  to  the  matter  in  different 

between  ,  plaintiff,  and ,  defendant,   shal 

be  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

Id..  §  108. 

8  3001.  Witness  refusing  to  be  sworn,  etc.  "Wnrrast 
thereupon. 

Where  a  witness,  attending  before  a  justice  in  an  action,  re- 
fuses to  be  sworn  or  affirmed  In  the  form  prescribed  by  law:  ot 
to  answer  a  pertinent  and  proper  question;  or  neglects  or  refns»J 
to  produce  a  book  or  paper  which  he  has  been  duly  subpoena^ 
to  produce,  as  prescribed  In  section  2969  of  this  act,  or  duly 
requirod  to  produce  by  an  order,  made  as  prescribed  in  sectiot 
867  of  this  act;  and  the  party,  at  whose  instance  he  attcn4J«l 
malcos  oath  that  the  testimony  of  the  witness,  or  that  the  iKwfe 
or  paper  is  so  far  material,  that  without  it  he  cannot  safely 
proceed  with  the  trial  of  the  actipn,  the  justice  may,  by  warrant, 
commit  the  witness  to  the  jail  of  the  county. 

Id.,   I  279,  am'd. 

$  3002.  Contents  of  wanfnnti  tmprisonment  of  reeumBmi 
witness. 

The  warrant  must  specify  the  cause  for  which  it  is  iswned. 
If  it  is  issued  for  refusing  to  answer  a  quefitiou.  the  questJon 
must  be  specified  therein;  if  for  neglecting  or  refusing  to  pro- 
duce a  book  or  paper,  the  same  must  be  described  with  oonre- 
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I  3019.  Id.  I  in  action  for  m,  eliattel* 

A  justice  of  the  peace,  who  readen  judgment  for  a  chattel, 
which  has  been  delivered  to  the  iinBUcceMful  party,  or  for  the 
Talne  thereof,  in  case  a  return  thereof  cannot  be  had,  must, 
where  the  value  exceeds  twenty^five  dollarE>  upon  the  application 
of  the  party  in'  whose  faror  the  judgment  was  rendered,  and 
piyment  of  the  fee  therefor,  deUver  to  him  a  transcript  of  the 
judgment,  stating  the  ^articulaxs  thereof*  The  county  clerk  of 
the  countyf  in  which  the  judgment  was  rendered,  must,  upon  the 
presentation  of  the  transcript,  and  payment  of  tne  fees  therefor, 
mdorse  thereupon  the  date  of  its  receipl^  ^e  it  in  his  office,  and 
docket  the  judgment,  as  of  the  time  of  the  receipt  of  the  trans- 
cript, in  the  book  kept  by  hin»  'for  that  purpose,  as  prescribed 
In  article  third  of  title  first  of  chapter  eleventh  of  this  act,  and 
must  also  enter  in  the  docket  the  particulars  of  the  judgment, 
as  stated  in  the  transcript  of  the  justice.  Thenceforth  the  judg- 
ment is  deemed  a  judgment  of  the  county  court  of  that  county, 
''  and  must  be  enforced  accordingly;  except  that  an  execution  can 
be  issued  thereupon  only  by  tne  county  clerk,  as  prescribed  in 
section  3043  of  this  act. 

I  3Q20.  Jndiriiient  airaiBst  Joint  debtorst 

Where  an  action  is  brought  against  two  or  more  persons,  jointly 

indebted  upon  contract,  and  the  summons  is  served  upon  one  or 

more,  but  not  upon  all  of  them,  if  the  plaintiff  recovers  judgment, 

j  it  must  be  entered  against  all,  in  the  mode  nrescribed  in  section 

1 1932  of  this  act    Sections  ld33,  1834,  and  1935  of  this  act  apply 

j  to  such  a  judgment,  and  to  each  execution  issued   thereupon; 

I  except  that,  where  the  justice  or  the  county  clerk  issues  the  exe- 

I  cution.  he  must  make  the  indorsement  prescribed  in  section  1934 

of  this  act. 

Sabstltated  for  2  R.   8..  19   122  and  128. 

9  8021.  DoclcetlnflT  tbe  samei  action  tberenpon* 

The  justice  who  gives  a  transcript  of  a  judgment,  taken  as  pre- 
tcribed  in  the  last  section,  must  distinctly  d'^signate,  in  the  trans- 
cript, each  defendant  who  was  not  summoned.  Thereupon  the 
derk,  who  dockets  the  judgment,  must  make  in  the  docket,  under 
or  opposite  the  name  of  each  defendant  not  summoned,  an  entry, 
as  prescribed  in  section  1936  of  this  act;  and  the  provisions  of 
that  section  apply  to  the  judgment  so  docketed.  An  action,  upon 
a  judgement  so  docketed,  can  be  maintained  in  a  justice's  court 
against  the  defendants  summoned,  only  in  a  like  case,  and  with 
like  effect,  as  if  they  were  the  only  defendants  in  the  original 
action.  An  action  may  be  maintained  against  the  defendants  not 
summoned,  as  prescribed  in  section  1937  of  this  act,  in  any  court 
having  jurisdiction  thereof;  and  the  plaintiff  is  entitled  to  costs, 
upon  recovering  final  judgment  therein,  where  the  sum  remaining 
unpaid  is  twenty-five  dollars  or  more. 

9  8022.  Doclcotfnff  Judirnient  In  another  connty. 

The  clerk,  with  whom  a  transcript  given  by  a  justice  is  filed, 
as  prescribed  in  either  of  the  foregoing  sections  of  this  title,  must 
furnish  to  any  person  applying  therefor,  and  paying  the  fees 
allowed  by  law,  one  or  more  transcripts  of  the  docket  of  the 
judgment,  attested  by  his  signature.  A  county  clerk,  to  whom 
such  a  transcript  is  presented,  must,  upon  payment  of  the  fees 
therefor,  immediately  file  it,  and  docket  the  judgment  in  the 
appropriate  docket-book  kept  in  his  office,  in  like  manner  as  the 
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judgment  was'dockcted  hf  t^  fint  county  clerk.  The  jademeu^ 
when  docketed  as  prescribed  in  this  aeetion,  has  the  like  effect^ 
with  respect  to  the  enforeement  thereof,  or  any  proceedio^s  there* 
under,  or  by  virtue  thereof,  in  the  county  wheie  it  wa«  ao  dc 
eted,  as  if  it  was  rendered  by  a  justice  of  the  peace  of  t 
county,  and  docketed  upon  sling  his  transcript;  except  tb ^_ 
where  an  application  for  leate  to  issue  an  execution  la  neoeasary; 
it  must  be  made  to  the  county  court  of  the  county  where  ta» 
judgment  was  rendered. 
Co.  Proc.,  9  63,  and  K.  S.,  iwrt  of  }  284. 


I  3023.  Juatlee  mat  mtrm  tMUsaerlpt*  after  explra,tl«m  •< 
hia  temtm 

A  justice  of  the  peace,  whoso  term  of  ofBLce  has  expired,  may: 
make  a  transcript  of  a  judgment  rendered  by  him,  as  preacribec 
in  either  of  the  foregoing  sections  of  this  title. 

9^ 


f.  19.  t.  6 


JUDGMENT. 


g§  3010-13 


Sec.  3010. 
3»Jll. 
3''12. 

scu. 

3015. 
3016. 
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3022. 
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TITLE  VL 

Judgment ;  and  docketing  tlie  same* 

Jndement  by  confession. 

Id.;    Bi'-Kle  of   coufessiuR  Judgment. 

Id.;   when  void. 

Judgment  of  nonsuit. 

Judmntat  upon  verdict,   etc. 

Wh^^n  judgment  to  be  rendered. 

Remiltlne   part   of   verdict,    etc. 

Trnnscrlpt  It  judgment;  docketing  the  «am«. 

Id.:   when  execuuoQ   ui»y  i^sae  ugurnat  ifvi^n. 

Id.;   In   action   for  a  chattel. 

JudKEuent  against  Joint  debtors. 

Po'ketine  the   siinie;   action   thereupon. 

IVKketlng   Judgment    In    another    county. 

Juftiiee  may  give  transcript,  after  expiration  of  bli  ttrm. 


{  3010.  Judgment  by  conlesulon. 

>  A  iuRtice  of  the  peace  may  enter  a  judgment  upon  the  con- 
fe.si,n  of  the  defendant,  in  any  case,  ^•Ij^^^/j;f  ^Xr^  wil 
fe...ed  does  not  exceed  the  snm  of  fi/e  hundred  ^o"^r8j^^^;^\^J 
Buch  a  Htay  of  execution,  if  any,  as  is  agreed  upon  by  tne  parties 
to  the  judgment. 

2  B.  S.  242.  fi  113.     See  18  2804,  3224. 

I  3011.  Id. 9  mode  of  conlesBlngr  Jodfifment. 

A  judgment  upon  confession  shall  not  be  rendered  unless  the 
followiiiff   requisites  are  complied  with:  ,    ,^^^  .^.^  i-nQtioe 

1.  The  defendant  rau.st  personally  appear  ^^^^J^^^  *'^^,2"stK.e. 
'  2.  The  confession  must  be  in  writing,  signed  by  the  defendant, 
,tiiu\  filed  with  the  justice.  ,.   ^    £-.__ 

;   :J    I     the    judgment   is    confessed    for    a.  Bum   exceeding    fifty 
doi  ars    the   confession  must  be   accompanied  with   the   ft»>^\«vit 
r  defendant  and  of  the  Pla^ntiff   stating  that  the  deendan^^ 
I.  honestlv   and  justly  indebted  to  the  plaintiff  m  ti\^,«""J^^^^,''_ 

nfi.d  thc.fein,   over  and   above  all  J"^t  ^^"jr^^niTf^i.L  is  n^t 
fcndnnt  has  against  the  plaintiff:  and  that  the  confession  is  not 
fmade  or  taien  with  intent  to  defraud  any  creditor. 
Id..  S  114. 

I  3012.   Id. J  wlien  void.  .,     ,    .       ^u 

A   judijment   confessed,    otherwise   than    as   P^es^^^bed    in    the 

l«.t  section,  is  void,  as  against  every  P^^^^^V^-^^^r^Vmler^  an^ 
iu  erK>d  faith  of  property,  real  or  personal,  thereunder,  ana  me 
dc^fendant  making  the  confession. 
i    Id.,  S  115.     , 

9  .V>13.  Jndfinnent  of  nonsuit.  . 

►  Judgment  of  nonsuit,  with  costs,  ™"«*.  l^^^^^rKe  "n?ace    in 
Plnimiff  prosecuting  an  action   before  a  justice  of  the  pi  ace,  in 

fitber  of   the   following   cases:  „^+i^„ 

1.  Tf  ho  discontinues  or  withdraws  the  action.         ^„_,^^„,  -^s 

2.  Tf  he  fails  to  appear  within  ^"^  ^^^^f.  "l^^^^^.tt^Hhe  tri^^^ 
Trtnrnablo.  or  within  one  hour  after  the  time  to  which  the  trial 

has  been  adionrned. 
?».  If  be  is  nonsuited  upon  the  trial. 

M.,  I  119. 

863 
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;he   State,   the  justice  mast  indorse  upon   the  execution  a 
rence  to  fhe  statutes   as  prescribed  in  section  1897  oi  tUi 
with  respect  to  »  copy  of  the  snmi^ons.    . 

8.,  f  181,  am'J.  L-  IWl.  ch.*  800. 

1027'  ac^ne'vriil  of  ezeevtion. 

Peer  the  return,  wholly  or  partly  unsatisfied,  of  an  execDti<Hi, 
ed  by  a  justice  of  the  peace,  he  may,  from  time  to  time, 
lin  five  years  after  the  judgment  was  rendered,  issue  a  new 
■iition  or  renew  the  former  execution.  An  execution  i«  re- 
ed by  a  written  indorsement  thereupon  to  that  effect,  signed 
he  justice,  and  dated  upon  the  day  when  it  is  made.  If  part 
he  execution  has  been  satisfied,  the  indorsement  must  state 
sum  remaining  due.  Each  indorsement  renews  the  executios 
sixty  days  from  the  date  thereof.  A  justice  whose  term  of 
e  has  expired  may  thus  issue  or  renew  an  execution. 

IS   146  and  147. 

(028.  Property  exenipi  from  «xootittOK. 

le  same  personal  property  is  exenoi^t  from  levy  and  sale,  fay 
le  of  an  execution  issued  by  a  justice  of  the  peace,  which  i« 
npt  from  levy  and  sale,  by  virtue  of  an  execution  issued  out 
be  supreme  court,  and  in  the  like  cases,  aud  under  the  siiine 
imBtances,  as  prescribed  in  sections  1389,  1390,  1391,  13i(2, 
t,  and  1394  of  this  act,  and  the  other  special  provisions  ct 
relating  to  such  an  exemption. 

i  160,  am'd. 


(029*  IndoraettoMt  of  Iotti  n^otlee .  of ,  vale. 

constable,  who  takes  personal  prop^ty  into  his  custody,  bj^ 
le  of  an  execution,  must  indorse  upon  the  execution  tlje  lir 
levying  upon  it.  He  must  immediately  post  conspicuously, 
en8t  three  public  places  of  the  city  or  town,  iu  which  t 
•(»rty  was  taken,  written  or  printed  notices,  signed  by  hi 
ribing  the  property,  and  specifying  the  place,  within  tb^ 
e  city  or  town,  where,  and  the  time,  not  less  than  six  dAfS 
r  the  posting,  when,  it  will  bd  cKposed  for  sale. 

§  148.  am'd. 

030.  mode  of  levT  and  sale. 

ic  provisions  of  sections  1384,  1385,  1386,  1387,  1405,  1400.' 
I,  1411,  1412,  and  1428  of  this  act,  substituting  the  constable; 
the  sheriff,  aoply  to  and  govern  the  levy  upon  and  sale  of 
onal  property,  by  virtue  of  an  execution  issued  by  a  justice 
m  peace;  except  where  a  different  r\ile  is  prescribed  in  this  act. 

(031.  Return  of  execution. 

le  constable  must  return  the  execution  to  the  justice,  and 
to  him  the  amount  of  the  judgment,  with   interest,  or  so 
h  thorcof  as  he  has  collected;  returning  the  surplus,  if  any. 
le  person  from  whose  proper^  it  was  collected. 

S.,  port  of  fi    149. 

(0»2.   Bxecntlon  nvnlnst  tlao  person  |  inpriaonmeat  •< 

rment  debtor. 

•r  want  of  8uffioiont  personal  property,  whereon  to  levy,  ih* 
table  must.  If  the  execution  requires  it,  arrest  the  jodgaient 
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debtor,  and  conrey  him  to  the  jail  oi  the  county.  The  keeper 
of  the  jail  must  thereupon  keep  the  judgment  debtor  in  custody 
in  ail  respects  as  if  the  execution  was  issued  btkt  Qf  the  supreme 
court,  until  the  judgment  and  the  fees  of  the  constttv>u>  are  paid- 
or  until  the  judgment  debtor  is  thence  discharged,  in  duc  course 
of  law;  except  that  if  the  execution  has  an  indorsement,  shotviQg 
that  the  judgment  was  rendered  in  an  action  for  a  penalty  or 
forfeiture,  given  by  a  statute  of  the  State,  the  sheriflf  shall  not 
admit  the  judgment  debtor  to  the  liberties  of  the  jail. 
&.   a,   part  of   H  161   and  143. 

§  3038.  [Am'd,  1883.]  IVben  Jndarment  debtor  to  be  dla- 
ebarflred. 

If  a  person  committed  to  jail  by  Tirtue  of  an  execution  issued 
by  a  justice  of  the  peace,  or  out  of  the  municipal  court  of  Buf- 
falo, or  by  virtue  of  au  execution  issued  by  a  county  clerk  on 
a  transcript  of  a  judgment  recovered  before  a  justice  of  the  peace, 
or  in  the  said  municipal  court  of  Buffalo,  has  a  family  within 
the  state  for  which  he  provides,  he  must  be  discharged,  after 
remaining  in  custody,  either  with  or  without  being  admitted  to 
the  jail  liberties,  thirty  days;  otherwise  he  must  be  discharged 
after  so  remaining  sixty  days. 

Id.,  S  lfi2,  am'd.    Albany  Oltj  Goart,  L.  1884,  eta.  122;  U  1883,  ch.  26. 

i  3034.  AAdATiti  dtscbarire. 

In  order  to  procure  a  discharge,  as  prescribed  in  the  last  section, 
the  prisoner  must  make,  and  deliver  to  the  sheriff  or  jailer,  an 
\  affidavit,  stating  the  facts  which  entitle  him  thereto,  according 
ito  the  provisions  of  that  section.    Upon  receiving  such  an  affi- 
davit the  sheriff  or  jailer  must  forthwith  discharge  the  prisoner 
from  his  custody.    He  must  thereupon  deliver  the  affidavit  to 
the  clerk  of  the  county,  who  must  file  it  in  his  office,  without  fee. 
U..   II   1S3  and  154. 

I  8036.  Penalty  for  i^ot  dlsebarvlBflr* 

A  sheriff  or  jailer,  who  refuses  to  discharge  the  prisoner,  upon 
fcceiviBg  such  an  affidavit,  forfeits  twenty-five  dollars  for  each 
day,  during  which  he  detains  the  prisoner;  to  be  recovered  by  the 
latter,  in  addition  to  any  damages,  which  he  Bustains  by  reason 
of  the  false  imprisonment. 

M..   I  165. 

I  908i3m  Afldartt  m  defence  to  notion  for  eaoape. 

The  receipt  of  such  an  affidavit  is  a  defence,  to  an  action 
brought  against  the  sheriff  or  jailer,  by  reason  of  the  prisoner's 
discharge. 

Id.,  I  IM. 

I  8087.  Dlscharire  not  to  affect  Judarment. 

Notwithstanding  the  discharge  of  a  judgment  debtor,  as  pre- 
scribed in  the  last  four  sections,  the  judgment  remains  valid  as 
against  his  property;  and  a  now  execution  may  be  issued  accord- 
ingly, as  if  he  had  not  been  imprisoned. 

Id.,   I  1£7. 

I  S088.  Bxeentlon  npon  Judgment  In  action  for  a  cbattel. 

In  an  action  for  a  chattel,  the  possession  of  which  has  not 
been  delivered  to  the   prevailing  party,   an  execution,   for  the 

8«8 
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A^M^^r.^  r^f  +>io  noaspasion  thereof  to  him,  as  well  as  for  any 
diSs  rec^tred  byTm^  may  be  issued  W  the  justice;  ue1«i. 
rh-fJifdSmpnt  has  iSen  docketed  in  the  county  clerk's  office,  as 
^esS^ed  in  ^'^te  sixth  of  this  chapter.    It  must  be  to  the  Bamc 
Sffprtard  executed   in  the  same  manner,  as  a  hke  execution 
issued  apon  a  judgment  rendered  in  the  supreme  court;  except 
itlc  It  must  be  directed  generally  to  any  constable  of  the  coyntT . 
and  that  the  direction  to  satisfy  a  sum  P^  .^^'fZ'J'^lJori^ 
property  of  the  judgment  debtor,  must  be  m  the  form  prescribed 
in  this  title  for  a  like  direction,  where  an  execution  is  issued  by 
a  justice  of  the  peace,  upon  a  judgment  for  a  sum  of  money. 
Satetitute  tor  U  1866t  pait  9t  oil.  IBl. 

f  8080.  Actiom  acainst  co»»tabl«  for  not  retuvnlns  *x«- 

cntion..  •         fi        J 

If  a  constable  faite  to  return  an  execution  within  five  days 
after  the  return  day  thereof,  the  party,  m  whose  Ja^oj  rt  was  »; 
sued,  may  recover,  in  an  action  against  the  constable,  the  amount 
of  tfie  execution,  if  it  was  issued  upon  a  judgment  for  a  sum 
of  money;  or  if  it  was  for  the  delivery  of  the  possession  of  a 
chattel,  the  value  of  the  chattel,  as  specified;^  in  thejudgment, 
together  with  the  damages  and  costs  awarded  th««by;  and,  m 
either  case,  with  intereet  from  the  time  when  the  judgment  was 
rendered. 

B.  8..  S  159. 


{  8040.   Constable  not  to  act  under  execnUon  after 

turn  day. 

A  constable  shall  not  levy  upon  or  sell  pro^ty,  or  arrest  a 
defendant,  or  take  possession  of  a  chattel,  by  virtue  of  an  exo«u- 
t^n?  after  the  time  limited  therein  for  its  return,  unless  the 
execution  has  been  renewed;  nor.  shall  be  <io  any  act  under  a 
renewed  execution,  after  the  expiration  of  the  time  for  which 
it  has  been  renewed. 

Id.,  §  161. 

I  8041.  Action  a«aftn«t  conatable  for  money  ooUecteA. 

Where  monev,  collected  by  a  constable  upon  an  execuUon.  fe 
not  paid  over' by  him  according  to  Jaw,  any  person  entitled 
thereto  mnv  maintain  an  action  in  his  own  name,  "Pon.  the  lUj 
stninient  of  security  given  by  the  constable  and  bis  8ureti<e8;Md 
niny  reoovor  therein  the  sum  so  coUected,  with  interest  f^m 
the  time  when  it  was  collected. 

Id.,   s  163. 

S  8042.  Dnty  of  constable  wbose  term  of  office  bmn  ex- 
pired. J        1.      ■ 

A  constable,  to.  whom  an  execution  is  delivered,  whose  term 
of  office  expires  on  or  before  the  return  day  thereof  mu.^t  nro- 
rood  thereupon  in  the  same  manner,  as  if  h»s  term  of  office  had 
not  expired ;  and  he  and  his  sureties  are  liable  for  any  noa^le^ 
of  dutv  with  respect  to  the  execution;  or  for  money  collect<>d 
theroniidor,  or  for  damacres  sustained  by  reapx)n  of  any  act 
(lone  by  tiie  (instable,  touching  the  execution,  in  the  same  mMaei. 
and  to  the  same  extent,  as  if  his  term  of  office  had  not  expired. 

Id..  SS  285  and  286.    See  L.  1872,  ch.  788  (9  Bdm.  481). 
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§  3(M3.  Execution  upon  ludffment  docketed  wltli  oonnty 
clerk. 

Where  a  judgment,  rendcued  by  a  justice  of  the  peace,  has 
been  docketed  with  a  county  clerk,  upon  the  filing  either  of  a 
transcript  from  the  justice's  docket,  or  of  a  traoscript  from  the 
clerk's  docket  of  another  county,  the  execution,   to  be  issued 
therenpon  by  the  county  clerk,  must  be  in  the  same  form,  and 
executed  in  the  same  manner,  as  an  execution  issued  upon  & 
jadirment  of  the  county  court;  except  its  otherwise  prescribed  in 
section  1367  of  this  act;  and  except,  also,  that,  where  the  judg- 
ment is  for  a  sum   less   than  twenty-five  dollars,  exclusive  of 
costs,  the  direction  to  satisfy  the  judgment  out  of  the  real  prop- 
erty of  the  judgment  debtor  roust  be  omitted*    In  that  case  the 
proTisions  of  this  act,  relating  to  the  satisfaction  of  an  execution 
out  of  the  judgment  debtor's  real  property,  are    not   applicable 
thereto. 
Go.  Pioc.,  I  M,  sobd.  18.    See  Sl  8017  and  1867,  ants. 
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TITLE  VUL 
Appeals. 

Article  1.  ADp«ft1t   genonlly. 

2.  Appeal  wnere  a  new  trial  la  not  had  In  the  aDoellata 

3.  Appeal  for  a  new  trial  In  the  appellate  ooort, 

ARTIOIiES  FIRST. 

Appeals  generaUy . 

Sec.  8044.  Jnstlce't  judgment  reriewed  by  appeal. 

^^'  "^^^  '"*y  appeal;  to  what  court  appeal  to  be  takaa. 

8046.  Appeal;   when  and  how  taken. 

5?fr  Service  of  notice  npon  Justice;  payment  of  costs  and 

3048.  Service  of  notice  upon  respoudent. 

3049.  Amendment;  when  allowed. 

8050.  Undertaking   to  stay  execution   upon  Judgment. 

8051.  Proceedings;    how   stayed. 

3052.  Id.;  when  Justice  Is  dead,  etc. 

3053.  Keturn. 

3054.  Id.;  when  Justice  has  gone  out  of  office. 

3055.  Further   return;   how   compelled. 

3056.  Id.;    when  Justice   is   dead.   etc. 

3057.  Proceedings   when   error  in  fact  is  alleged. 

3058.  Restitution   upon  reversal. 

8059.  Setting  off  costs  and   recovery. 

8060.  Certain  sums  may  be  Included  In  disbursements. 
3061.  Judgment-roll.  -^m^oiw. 

f  8044.  Justice's  Jadflrment  revlefred  by  appeal. 

The  only  mode  of  reviewing  a  judgment,  rendered  by  a  jastice 
of  the  peace  in  a  civil  action,  is  by  an  appeal,  as  prescribed  in 
this  title. 

Co.  Proc.,  part  of  {  351. 

8  8045.  [Am'd,  1886.]  \ir]&o  may  appeal;  to  wltat  conrt 
appeal  to  be  taken. 

An  appeal  may  be  taken  by  any  party  aggrieved  by  the  judg- 
ment. Except  where  the  judgment  is  rendered  by  a  justice  of 
the  peace  of  the  city  of  Buffalo,  the  appeal  must  be  to  the  county 
court  of  the  county  where  the  judgment  was  rendered. 

Id.,  part  of  H  325  and  352;  L.  1885,  ch.  940. 

f  3040.  [Am'd>  1882.]    Appeal)  when  and  bow  taken* 

An  appeal  must  be  taken  within  twenty  days  after  the  entry 
of  the  judgment  in  the  justice's  docket;  except  that,  where  a 
defeudant  appeals  from  a  judgment  rendered  in  an  action, 
wherein  he  did  not  apiK'ar,  and  the  summons  was  not  personally 
served  upon  him,  the  appeal  may  be  taken  within  twenty  days 
after  personal  service  upon  him,  on  the  part  of  the  plaintiff,  of 
written  notice  of  the  entry  of  the  judgment;  but  not  after  the 
expiration  of  five  years  from  the  entry  of  the  judgment.  An 
appeal  is  taken  by  serving  upon  the  justice  by  whom  the  judg- 
ment was  rendered,  and  upon  the  respondent,  a  written  notice 
of  appeal,  subscribed  either  by  the  appellant,  or  by  his  attornej 
in  the  appellate  court. 

M.,  part  of  Sf  353  and  354. 
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e  of  nottee  «poB  iKitlae)  VA^Ment  of  aoata 

■it  appeal  upon  the  joatice,  must  be  made 
II  ptrBOuall;,  or  to  hia  clerk,  appointed 
r  ibe  justice  ia  dead,  or  if  ueither  tie  nor 
ijonable  ^UlEeuce,  be  found  within  the 
iiritice  upon  Uie  jUBtice  may  be  made  byl 

:l rk   of   the   appellate   court.      Uulesi   the 

hi'   (iiiiH'llant  muat,  at  the  time  of  serring:  the 
,<'   I'l  I -on  to  whom  It  is  delivered  th«  costs  o( 
I  <l  i[i  tlie  judgment,  and  the  inm  of  two  dollar^ 
jii^iiri;'  for  making  the  return. 
ij  3D1  Dsd  SU. 

'  of  notice  upon  rcBpondcBt- 

[Kltir-U     of 

IP  ir,  jnaic.r— -       ,  — 

oil'    iiC  the   following  methoda: 


.-  - -r-j  tile  triaf  ia   a  reatSent  thereof,   It 

be  scrii'il  nii'iii  r!..'  uttomey,  either  personally,  or  by  leaving 
bU  r<>siilpnri>,  V, .  Ii  a  person  of  anitable  age  and  diacretion. 
If  iKTviec  wiih.ii  ihe  county  cannot  be  made,  with  due 
forc,  upon  111'-  ii  rKJndent  peraonally,  or  in  the  method  pre- 
td  ill  ilie  fiin^-iijij,'  subdivision,  the  notice  of  appeal  may 
tvmI  upon  him,  by  dellverin;  it  to  the  clerk  of  the  appell&te 


MD.   Anaendmenlt  wheB  alloiTcA. 

ere  the  apiiollruit,  aratonably  and  in  good  faith,  aerre*  the 
•  of  nppenl,  ii]"iii  either  tlie  Joatice  or  the  reapondent,  but 
,  through  □li!ihllil^  luadterteuce,  or  excnaable  neglect,  to 
it  upon  th<'  uilior,  or  to  do  any  other  act  necessary  to 
n  iliir  appenl.  tlii'  appellate  court,  apon  proof  by_  affidavit 
t  farts,  miiy.  in  its  discTetioo,  permit  the  omisaion  to  be 
led,   or    an   amendment  to  be   made,   upon   anch   terme   as 

I    S3T. 

<W.  L'OdertBtlnic  to  atar  exeeatlOB  avott  Indvnaent. 

Ihi-  Hppellmii  ill  -irea  a  stay  of  eiecntlon.  he  must  give  a 
•a  tiU'ltTtukliiE.  I'xpcuted  by  one  or  more  sureties,  approved 
e  junrioe  whii  n mlered  the  judgment,  or  by  a  Judge  of  the 
lite  court,  fi.'  th.-  i-ffect  that,  if  the  appeal  is  dismiBsed;  or 
IgiDMit  is  rr'iii!":'d  against  the  appellant  in  the  appellate 
,  and  an  e^f.-iirinn  issued  thereupon  is  returned  wholly  at 
'  on«alisfii'd :  rlc  iiireties  will  pay  the  amount  of  the  judg- 
,  or  Ihp  portlriri  '["reof  remaining  unsatlafied,  not  exceeding 
B,  dr^fifipd  ill  It!-  uadertaking,  which  must  be  at  least  one 
nut  les«  than  tn-lce  the  amonnt  oC  (be 
i|i)gmen(  in  the  Justice's  court  is  for  the 
that  the  sureties  will  pay  the  aum  fired 


■Uut  jadenn'nt  r>=  t'le  value  of  the  chattel,  toxether  with  the 
■•£-».  if  any,  nwnnlpd  for  the  taking,  withholding,  or  deteu- 
■  fbereof.     A  copy   of  the  nndertaklog,  with  a  notice  of  the 
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deliyery  thereof,  must  be*  Btmed  with  the  notice  of  appetl, 
in  like  manner.     Section  1335  of  this  act  applies  to  etidk 
undertaking. 

Co.  PMC.,  if  866  and  866. 

^  SObl.  Proeeedlninil  boW  MtaTe^ 

The  delivery  of  the  undertaking  to  the  Jaatice  or  to  his  c 
i  ppoiuted  pursuant  to  law»  and  seryice  of  a  copy  thereof,  ai 
axotice  of  the  delivery  thereof,  stay  the  issuing  of  an  exec 
upon  the  judgment.  Xf  an  execution  has  been  issued,  the  sei 
of  a  copy  of  the  undertakijig.  certified  bpr  the  justice  or  the  d 
or  accompanied  with  an  affidavit,  showing  that  it  is  a  copj, . 
that  the  original  has  been  duly  filed,  ui>on  the  officer  holdiiis 
execution,  stays  further  proceedings  thereunder. 

Id.,   S  857. 

i  8062.  Id.  I  vrlten  fnmtiee  %u  dead,  ete. 

Where  the  justice  is  dead,  or  cannot,  with  due  diligence, 
found  witliin  the  county,  and  he  lias  no  clerk,  appointed  pum 
to  law,  or  the  clerk  cannot,  with  due  diligence,  be  found  wi 
the  county,  the  undertaking  may  be  filed  with  the  clerk  ot 
appellate  court.  In  that  case,  notice  of  the  filing  must  be 
to  the  respondent,  as  prescribed  in  section  3048  of  this  a< 
service  of  a  notioe  of  appeal  upon  him.  The  filing  of  the  ^ 
taking  has  the  same  euect,  as  the  delivery  thereof  to  the 
tice;  and  a  copy  thereof  certified  by  the  county  clerk,  • 
upon  the  o05lcer  )iQlding  an  execution,  has  the  same  effect, 
it  was  certified,  as  prescribed  in  the  last  section. 

Id.,   f   868. 

§  3068.  Retvra. 

The  justice  nrast,  after  ten  and  within  thirty  daja  fromj 
service  of  the  notice  of  appeal.'  and  the  payment  of  the  cssts^ 
fee,  as  prescribed  in  section  8047  of  this  act,  make  a 
the  appellate  court,  annex*  thereto  > the  notice  of  appeal 
undertaking,  if  any  has  been  delivered  to  him  or  to  liis  dei^^ 
file  the  same  with  the  clerk  of  the  appellate  court.  The  i 
must  contain  all  the  proceedings,  inolnaing  the  evidence  ai 
judgment;  unless  the  appellant  has,  in  his  notice  of 
demanded  a  new  trial,  in  a  case  where  he  is  entitled 
as  prescribed  in  article  third  of  this  title.  In  the  latter 
the  justice  must  return  tfae^*  sviOBions,  together  vrlth  each 
rant  of  attachment,  order  of  arrest,  or  requisition  to  repleryj 
execution  granted  by  him  in  the  action,  with  the  proof  of^ 
service  thereof;  the  pleadings,  ^  copies  thereof;  the  pi 
upon  the  trial;  and  tne  judgment;  with,  a  brief  statement  of^ 
amount  and  nature  of  the  claims  litigated  by  the  parties, 
he  need  not  return  Uie  evidence,  or  any  part  thereof, 
is  required  so  to  do  by  the  special  order  of  the  appellate 

Id.,  i  800,  am'd. 

f  8064.  Id.  I  wlien  Jnstfee  has  sone  out  o<  ofllec. 

Where  the  justice  has  gone  out  of  office,  he  must,  nevex— 
make  a  return  in  the  same  manner,  and  his  return  has  the 
effect^  as  if  he  remained  in  office. 

Id.,  {  BOX. 

•T4 
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I  805S.  Pnrtlier  return)  hoir  compelled. 

If  the  return  Is  defective,  the  appellate  court  may  direct  the 
justice  to  make  a  further  or  amended  return,  aa  often  ae  is 
necessary.  The  appellate  court  may  compel  the  justice,  by  at- 
taclucaent.  to  make  and  file  a  return,  or  a  further  or  amended 
return.  The  court  is  always  open  for  those  purposes.  Where 
the  justice  has  removed  to  another  county  of  the  State,  the 
appellate  court  may  compel  him  to  make  the  return,  as  if  he  was 
•till  vrithin  the  county  where  the  judi^ent  was  rendered. 
Oo.  Proc.,  fl  302  ftnd  368. 

I  30SO.  Id.)  ^vrbcn.  Justlee  Is  dead,  ete. 

If  the  justice  dies,  becomes  a  lunatic,  absconds,  removes  from 
the  State,  or  otherwise  becomes  unable  to  make  the  return,  the 
appellate  court  may  receive  affidavits,  or  examine  witnesses,  as 
to  the  evidence  and  other  proceedings  taken,  and  the  judgment 
rendered,  before  the  justice;  and  may  determine  the  appeal,  as 
if  a  return  had  been  duly  made  by  the  justice. 

Id.,    i   868. 

{  30ST.  ProeeedinflTS  vrlien  error  tm  faet  Is  alleared. 

lEVhere  an  appeal  is  founded  upon  an  error  in  fact  in  the  pro* 
ceedings,  not  affecting  the  merits  of  the  action,  and  not  within 
the  knowledge  of  the  justice,  the  court  may  determine  the  matter 
u^n  affidavits;  or,  in  its  discretion,  upon  the  examination  of 
witnesses;   or  in   both  methods. 

Id.,   part  of  S  60. 

{  SOS8.  Restitiition  upon  reversal. 

Where  the  judgment  of  the  justice  is  reversed  or  modified,  the 
appellate  court  may  make  or  compel  restitution  of  property  or 
of  a  rigrht  lost  by  means  of  the  erroneous  judgment;  but  not  so 
as  to  affect  the  title  of  a  purchaser,  in  good  faith  and  for  value, 
of  property  sold  by  virtue  of  a  warrant  of  attachment  in  the 
action,  or  an  execution  issued  upon  the  judgment.  In  that  case, 
the  appellate  court  may  compel  the  value,  or  the  purchase-price 
to  be  restored,  or  deposited  to  abide  the  event  of  the  action,  as 
justice  requires.  Six  days'  notice  of  an  application  for  an  order 
for  restitution  must  be  given;  and,  if  the  application  is  granted 
before  judgment,  the  proper  direction  may  be  included  therein. 

Id.,   f   360. 

f  3059.  SettlnflT  off  costs  and  reeovery* 

If,  upon  the  appeal,  a  sum  of  money  is  awarded  to  one  party, 
and  costs  are  awarded  to  the  adverse  party,  the  appellate  court 
must  set  off  the  one  against  the  other,  and  render  judgment  for 
the  balance. 

Id.,   s   370. 

i  8060.  Certain  ■nms  may  be  Ineluded  la  dlsbarsements. 

Where  costs  are  awarded  to  the  appellant,  he  may  include,  in 
the  disbursements  upon  the  appeal,  tne  costs  and  fee  paid  to  the 
justice  upon  taking  tne  appeal;  and,  where  the  judgment  rendered 
by  the  justice  was  against  the  appellant,  he  may  also  include,  in 
those  disbursements,  the  costs  of  the  action,  before  the  justice, 
which  he  would  have  been  entitled  to  recover,  if  the  judgment 
of  the  justice  had  been  in  his  favor. 

U..  part  of  I  871. 
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f  8061.  Jndvment-roll. 

The  clerk,  immediately  after  entering  final  judgment  upon  the 
determination  of  an  appeal,  must  attach  together  and  file  sack 
of  the  following  papers,  as  were  used  upon  the  appeal;  whkh 
constitute  the  judgmont-roll: 

1.  The  return  of  the  justice,  or  a  certified  copy  thereof;  the 
notice  of  appeal;  and  the  undertaking,  if  any  has  been  giTen. 

2.  The  verdict,  report,  or  decision,  and  each  offer,  if  any,  made 
as  prescribed  in  article  third  of  this  title. 

3.  A  certified  copy  of  the  judgment,  together  with  each  notice 
of  exceptions,  or  case,  which  is  then  on  file. 

4.  Every  other  paper,  then  on  file,  and  a  certified  copy  of  every 
order,  which  in  any  way  involves  the  merits,  or  neoesaarUy  af- 
fects the  judgment. 

8Te 
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Jppfalakere  a 

fteii'  trial 

is 
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t:  seconh. 

not  had  in  Ifte  oppeUate  court. 

'1  Rnrt  ma;-  be  directed. 


ins.]      HMrlnv     of     appeal  I 

rberc  the  appeUiuit  ia  not  entitled  to,  or  has 

._,„  „ /  irial  iu  tlie  appellate  court,  as  prescribed 

SOUS  ot  this  act,  the  te^xHideiit  ma;,  wltbm  twenty 
lU  him  or  tlie  notice  of  appenl,  serre  upon 

itlonicy  a  written  stipulation  that  the  judg- 

wled  from  mar  I'c  rereraed  with  fire  dollars  casts  and 
:h  of  the  appeal,  and  thereafter  no  further  steps  ehall 
n  Euth  apponl,  except  to  enter  judgment  in  pursuance 
stipulation  tor  the  enforcement  thereof;  In  case  such 
piion  ftholl  not  be  so  served,  tbe  appeal  maj*  be  broueht  to 
'a  the  appellate  court  at  any  term  thereof  at  whicn  such 

_, can   be  heard,   held  after  the  return  is  filed,  upon  a 

miij  eiUier  party  of  not  less  than  eight  days.    It  muat  be 

—  1  the  caleudar.  and  must  continue  thereupon  without 

^. ire  until  ..  U  Ennliy  disposed  of.    If,  after  being  regu- 

Blaced  upon  the  calendar,  neither  party  brings  It  to  a  hear- 

—  the  end  of  the  seeond  term   thereafter  at   which   It 
Bolieed  for  hearing-  and  beard,  the  court  must  dismiss 

unless  it  directs  the  same  to  be  continued  tot  cause 

..  I  364;  L.  ISaS.  Fb.  0*0. 

Ol.t.    inoo.]    JndBmenl. 

ill  i)ji'  I.i^t  section,  the  appeal  muat  be  heard 
pi-v^.  ■I-  It  t-ertilied  ropy  tflereof  and  a  lopy 
il  Ti')i  III'  fiirniRhed  for  the  use  ot  the  court, 
itiuiit  ivuder  judgment  according  to  the 
;  111'  case,  without  rejjard  to  technical  errors  or  defects 
■■■■■I  affect  the  merit?".  It  may  afflrm  or  reverse  the 
r  ibe  Jnstice,  iu  whole  or  in  part,  and  ns  to  any  or 
iriies,  nnd  for  emirs  of  law  or  of  fact,  and  where  the 

I-  'ipn'viiry   lo  np   Jiualnst  the   weight  of  (he  evidenfp, 

II-  I  (pi;ri  iii:iy,   iiikiii  its  reversal  of  a  judgment,  onier  a 

ii.ri.i..  ill,.  ,„ ,iii-ti<'e  or  before  another  justice  of  the 

■1.1  t,.  II.  ili-iL-iiJii.d  in  tbe  order,  and  at  a  time  and 
"  -i-T  iiii-il  ill  itiii  .jrder,  and  in  such  a  esse  the  costs 
[Il  .11  shall   III.'  iu  il>t>  discretion  of  the  appellate  court. 

>-    ^VlIr■l     nen-    trlnl    In    Jaatlee'i    court    laar    la* 

«rpeal  is  taken  hy  the  defendant,  who  failed  to 
'■re  the  jiisiiie.  cither  Upon  the  return  of  the  sum- 
'  ihe  tine  in  nhi:-h  the  trial  of  the  action  was  ad- 
'i  he  Bhows.  by  nfiidavit  or  otherwise,  that  manifest 
-^i  been  done,  and  renders  a  aatisfactory  eicuae  for  his 
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default;  the  appellate  conrt  may,  in  it«  discretion,   set  a^^de 
judgment  appealed  from,  or  stay  proceedings  thereunder,  audi 
order  direct  a  new  trial,  before  the  same  jaatice,  or  before  ancr 
justice  of  the  same  county,   designated  in  the  order,   at  sa< 
time  and  place,  specified  in  the  order,  and  upon  sucn 
it  deems  proper. 

Co.  Proc,  part  of  S  306. 

S  3065.  [Am*d>  1883.]     Id.)  proceeditts*  1»efore  fwaCfce. 

Where  a  new  trial  is  directed  before  a  justice,  as  preacril- 
the  last  two  sections,  the  parties  must  appear  before  him,  at 
time  and  place  specified  in  the  order  of  the  appellate  coiirt, 
out  service  of  any  notiee,  or  of  a  copy  of  the  order.  1?hei 
the  like  proceedings  must  be  had  m  the  action,  as  ti^oa^ 
return  of  a  summons  personally  serred. 

L.   1893    ch.  880. 

{  8<MI6.  CoirtB)  ^^rlien  «iw»rdedb 

Upon  an  appeal  provided  for  in  this  article,  the  award  of 
is  regulated  as  follows: 

1.  If  the  appeal  is  dismissed,  because  neither  party   bi 
to  a  hearing,   as  prescribed  in  this   article,   costs    shall 
awarded  to  either  party. 

2.  If  the  judgment  is  reversed  for  an  error  In  fact,  not 
ing  the  merits;  or  if  a  new  trial  is  directed,  before  the  sj 
another  justice,  as  prescribed  in  this  article;  the   coats 
appeal  are  in  tho  discretion  of  the  appellate  court. 

3.  If  the  judgment  is  aflfirmed,  costs  must  be  awarded 
respondent. 

4.  If  tho  judgment  is  reversed,  costs  mtist  be  awarded 
appellant. 

5.  If  the  judgment  is  affirmed  only  in  part,  the  costs,  orj 
a  part  thereof,  as  to  the  appellate  court  seems  just,  not  ext 

'ten   dollars,   besides  disbursements*  may  be  awarded    to 
party. 

Co.  Proc,  part  of  H  308  and  371. 

{  80<I7.  Amount  off  costs. 

Upon   an  appeal,  provided    for    in    this  article,    costB^ 
awarded,  must  be  as  follows,  besides  disbursements: 
To  the  appellant,  upon  reversal,  thirty  dollars. 
To  the  respondent,  upon  affirmance^  twenty-five  dollars. 
Id.,  part  of  I  71,  am^d, 
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^Appall 
^^E.  PiBf  »«ii  lam 

■KOfftT   Id   CO 


ARTIC1.B  TBIBD. 


appeal  for  a  new  trial  in  th»  appellate  court. 

Wbta  apiMlUDi  m>;  dtiuanl  naw  trial  Is  (ppeUat*  Cai 
.CHMruklBi  ID  be  kIti'd, 


.  [Am'il,    1HS3.J    W  bon  «ppellai>t  msy  demand   Bcir 
IB  mpppllnle  cntiPt. 

n  iB-sue  o1  fuel  or  :iii  issue  of  law  WOB  joined  before 
,  anU  ibe  xum,  for  wliich  Judgrtneiit  was  demanded  bj 
y  iu  his  pleiicliQi;.  ('M-veds  fifty  doUnrs;  or  where,  in  an 
ecover  a  otialtcl,  ilie  ralue  of  tbe  [iropertf,  ns  fixed, 
ith  ihe  daniiiKcw  ricofered,  if  auy,  esceeds  fifty  dol- 
Uie  apppilnnt  may,  iT>  Li-  notice  of  apjieiiJ.  except  when  the 
1  IB  lo  the  couuty  I'liiri  ii(  King*  couoty,  demnud  a  new 
in  tbe  oppellnte  conn:  xml  tliereuiiOTi  ia  entitled  tliereto. 
~r  the  dtrenduut  nns  in-  wna  not  present  at  tbe  trial.  An 
from  a  judKnienl  m'  n  jimtice'a  court  or  by  a  justice  ot 
lee  in  the  ciiy  of  liiculilyn,  or  any  of  the  towns  in  the 
of  Kings  muBt  be  i;iliiu  and  disposed  of  In  tbe  manner 
Md  in  articles  first  au<l  second  ot  this  cbaptet  and  title, 
t  otberwise. 

1.   cb.    3S0, 
100,  TJndrr taking  fo  h^  ^ItcBi 

render  snch  au  nppe.'il  I'ffectnal,  the  appellant  must  at  tbe 
of  the    cerTicc   of   the   notice  of  appeal   upon   the  jnMice, 

rf  undertaking  require'd,  by  this  title,  to  stay  the  eiecution 
jiidgniciit 


rro.  [Am'd,  18&S.]    OltfT  to  eo^pr*Bila«  before  retan. 

a  an  nppeiil.  prfividwi  I'lr  in  this  article,  from  a  judgment 
sHio  of  money  only.  tii}ier  party  may,  within  fifteen  days 
i^rvice  of  the  notice  of  appeal,  serve  n^on  the  adverse 
,  or  tipon  bis  attorney,  n  written  offer  to  allow  judBoient  to 
ndered  in  the  ftppelliite  conrt.  In  faTof  of  either  pnrly.  for 
Rifled  snm.  If  the  offiT  is  not  accepted,  it  ennnot  be  proved 
Ihe  trial.  If  the  piirt.v,  ivlthin  ten  days  after  acrrice  of 
itfi^r  npon  bim,  serves  iiiiuii  the  party  makinf;  the  ennie,  or 
bin  attorney,  wrillpTi  iictiie  that  he  Bceeats  the  offer,  he 
fill-  it,  with  an  olTifLivit  of  service  ot  the  notice  of  accept- 
,  with  the  clerk  of  ilie  niiii'llnte  court,  who  thereupon  must 
'  judgment  accordinciy.  Where  sn  offer  is  made  aa  abova 
Med.  the  parly  refiiMiii^  to  accept  the  same  shall  be  liable 
«i»ti  ot  the  apneal.  unii  s-=  itie  recovery  shall  be  more  favor- 
to  him  than  the  piini  ■iffered.  If  neither  party  makes  an 
'•  a*  provided  herrin,  ili"  party  in  whose  favor  the  verdict, 
—tt  cr  decision  in  llie  niii"liii(e  court  iB  given.  Bhall  he  entitled 
ftiter  his  cofts  ninn  tlie  nppeal.  CoBtx  when  awarded  ac- 
^^K  to  the  provifiions  of  llis  sei'tion  nhnll  be  in  amounts  pro- 
In  iieclion  three  ihonKiiTir)  nnd  seventy-tbree  of  this  article. 
I  )  ni:  U  1890.  ell.  SM. 
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I  8071.  Proccedinsa  ia  fti^pellate  eonrt. 

Upon  an  appeal,  proyidcd  for  in  this  article,  after  the  expirat 
of  ten  days  from  the  time  of  filing  the  justice's  return,  the  a< 
is  deemed  an  action  at  issue  in  the  appellate  court;  and  all 
proceedings  therein,  including  the  entry,  enforcement,  and 
view  of  the  judgment,  are  the  same,  as  if  the  action  had  ' 
commenced  in  the  appellate  court,  except  as  otherwise  8i 
prescribed   in  this  chapter. 

Go.   Proc,   H  864  and  866. 

f  3072.  Offer  to  compromise  after  return. 

Either  party  may,  at  any  time  after  the  action  is  deemed 
issue  in  the  appellate  court,  and  before  the  trial,  serTe  upon 
adverse  party,  a  written  offer  to  allow  judgment'  to  be 
against  him,   for  a  sum,   or  property,   or  to  the  effect,   thei 
specified,  with  or  without  costs.    If  there  are  two  or  more  defej 
ants,  and  the  action  can  be  severed,  a  like  offer  may  be  made| 
one  or  more  defendants,  against  whom  a  separate  judgment 
be  taken;  and,  if  it  is  accepted,  the  action  becomes  severed, 
may  proceed  against  the  other  defendants,   as  if  it  had 
originally  commenced  against  them  only.    If  the  party  receii 
the  offer,  within  ten  days  thereafter,  serves  upon   the  advi 
party,  notice  that  he  accepts  it,  he  may  file  it,   with   proof 
acceptance;   and  thereupon  the  clerk  must   enter  judgment 
cordingly.    If  the  offer  is  not  thus  accepted,  it  cannot  be  pre 
upon  the  trial;  and  if  the  party,  to  whom  it  is  made,  faih 
obtain  a  more  favorable  judgment,  he  cannot  recover  costs  fi 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 

Id.,  s  366. 

S  8073.  Amoiint  of  eomtm. 

Upon   an    oppeal,    provided    for   in    this   article,    costs,    wl 
awarded,  must  be  as  follows,  besides  disbursements: 

For  all  proceedings  before  notice  of  trial,  fifteen  dollars. 

For  all  subsequent  proceedings  before  trial,  ten  dollars. 

For  the  trial  of  an  issue  ©f  law,  fifteen  dollars. 

For  the  trial  of  an  issue  of  fact,  twenty  dollars. 

For  the  argument  of  a  motion  for  a  new  trial  on  a  case,  fifteei 
dollars. 

For  each  term,  not  more  thon  five,  at  which  the  appeal  i 
regularly  on  the  calendar,  excluding  the  term,  at  which  it  i 
tried,  or  otherwise  finally  disposed  of,  tea  dollars. 

Id.,  part  of  I  871,  am'd. 
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TITLE  IZ. 
Costs. 

8«c.  3074.  When  preyailini;  party  to  recover  eotts.    Wbat  «OBts  tilowed. 
807S.  When  neither  party  to  recover  costs. 

3076.  Amount  of  costs  limited.  • 

3077.  Costs  upon  demurrer. 

3078.  Taxation  of  costs. 

3079.  Increased  coats. 

3060.   Costs  on  Judgment  for  one  or  more  defendants. 
3081.   Costs   wrongfully  collected  may   be   recovered  back. 

,    i  30T4.    rAm'd,  1903.]     l^hen  prevailing  imrtr  to  recover 
coata.      IV^bat  costs  Allo'vred. 

Except  as  otherwise  specially  prescribed  by  law,  a  party  who 
recovers  judgment  in  an  action  in  a  justice's  court,  is  entitled 
to  costs;  which  must  be  included  in  the  judgment.  Costs  con- 
sist of  the  fees,  allowed  by  law,  for  services  necessarily  rendered 
in  the   action,  at  the  request  of  the  party  entitled  to  costs,  or 


....  plaintiff  _, 

B  foreign  corporation.  So  far  as  practicable,  the  provisions  of 
title  three  of  chapter  twenty-one  of  this  act,  shall  apply  to  the 
proceedings  for  requiring  such  security,  the  requisites  of  the 
lindertaking  and  the  justification  of  sureties  therein. 


2  R.  S.  247,  8  126  (2  Bdm.  264);  L.  1857,  ch.  775,  §  2  (4  Edm.  700);  L.  1866. 
(6  Edm.  803);  L.  1903,  ch.  276.    In  eCfect  Sept.  1,  1903. 


eh.  602,   9   2   (( 


$  30T6^   "Wlten.  neither  partr  to  recover  cont*. 

'  In  either  of  the  following  cases,  costs  shall  .not  be  awarded  to 
either  party,  but  each  party  must  pay  his  oWn  costs: 
'  1.  "Where  the  action  is  discontinued  by  the  ab.sence  of  the  jus- 
tice for  more  than  one  hour,  after  the  summons  is  returnable,  or 
kfter  the  time  to  which  the  trial  has  been  adjourned. 
!  2.  Where  the  justice  is  disqualified,  for  a  reason  specified  in 
lection  46  of  thi»  act. 

I  3.  Wher^^  the  action  is  discontinued,  upon  the  ground  that  the 
jdefendant  is  an  infant,  for  whom  a  guardian  ad  litem  has  not 
;been  appointed. 

j  4.  In  an  action  to  recover  one  or  more  chattels,  where  the  plain- 
tiff recovers  a  chattel,  or  part  of  a  chattel,  or  the  value  thereof, 
and  the  defendant  also  recovers  a  chattel,  or  part  of  a  chattel, 
which  has  been  replevied  and  delivered  to  the  plaintiff,  or  the 
value  thereof.  The  plaintiff  is  entitled  to  eonts,  where  both  par- 
ties recover,  as  specified  in  this  subdivision,  unless  the  chattel,  for 
which  the  defendant  recovers,  has  been  replevied  and  delivered 
to  the  plaintiff. 

I  sore.    [Am'd,  1885.1     Amount  of  GOf«t»  limited. 

The  sum  to  be  awarded,  as  costs,  to  the  prevailing  party,  ex- 
cept where  it  is  otherwise  specially  prescribed  by  law,  is  limited 
as  follows: 

1.  It  cannot  exceed  fifteen  dollars,  besides  the  fees  of  witnesses, 
where,  upon  the  trial  of  an  issue  of  fact  or  of  hiw,  either  party 
recovers  damages  to  the  amount  of  fifty  dollars  or  more,  or  one 
or  more  chattels,  the  value  of  which,  as  fixed,  together  with  the 
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damages,  if  any,  amounts  to  fifty  dollars  or  more;  or,  where,  if 
the  defendant  recovers  judgnoent,  the  sum  for  which  the  plaintiff 
demanded  judgment,  was  fifty  dollars  or  more,  or  the  value  of 
all  the  chattels,  to  recover  which  the  action  was  brought,  was 
stated  in  the  complaint  at  fifty  dollars  or  more. 

2.  In  ev^py  other  case,  it  cannot  exceed  ten  dollars,  besides  the 
fees  of  witnesses,  attending  from  another  county. 

But  the  prevailing  party  is  entitled,  in  addition  to  the  sum 
specified  in  this  section,  to  the  fees  and  expenses  allowed  by  law 
for  a  commission  issued  to  examine  a  witness  not  residing  in  the 
county  or  in  an  adjoining  county;  and  for  each  adjournment  ex- 
ceeding one,  which  was  granted  upon  the  application  of  the  party 
against  whom  the  judgment  is  rendered. 

Substituted  for  L.  1866,  ch.  692,  $  2  (6  Edm.  604);  U  1841,  ch.  138.  |  3 
(4  Edm.  M6);  L.  1896,  ch.  097. 

I  3077*   Costs  upon  demurrer. 

Where  judgment  is  rendered  upon  the  trial  of  a  demurrer,  the 
costs  of  the  trial  must  be  included  therein;  otherwise  costs  are 
not  allowed  upon  the  trial  of  a  demurrer. 

Soe  Co.  Proc,  {  64,  subd.  11. 

S  3078.  Taxation  of  costs. 

Where  a  justice  renders  a  judgment,  he  must  specify,  in  his 
docket-book,  the  items  of  costs,  which  were  allowed  by  him. 
Before  any  item  of  costs  is  thus  allowed,  other  than  a  fee  to  the 
justice,  or  to  a  juror  or  witness  who  attended,  or  to  n  constable 
who  has  certified  the  amount  of  his  fee,  upon  a  paper  filed  with 
the  justice,  the  party  must  show,  by  his  oath,  or  that  of  his 
attorney,  to  the  satisfaction  of  the  justice,  that  the  item  was 
actually  and  legally  paid  or  incurred. 

§  3070.  Inoreaiiecl  coats. 

Increased  costs  must  be  awarded  in  favor  of  the  defendant,  in 
an  action  in  a  justice's  court,  in  a  case,  and  increased  at  the  rate, 
specified  in  section  3258  of  this  act. 

1  3080.  Costs  on  Jndsrnient  for  one  or  more  dcflendnnta. 

In  an  action  against  two  or  more  defendants,  not  united  in  in- 
terest, who  make  separate  defences  by  separate  answers,  if  the 
plaintifif  fails  to  recover  judgment  against  all,  the  justice  must 
award  costs  to  those  who  have  judgment  in  their  favor. 

2  R.  S.  616,  i  18  (2  Edm.  639). 

S  3081.  Costs  frronarfnlly  collected  may  be  recovered 
back. 

Where  a  justice  includes  in  a  judgment  a  greater  amonnt  of 
costs  than  is  allowed  by  law,  or  an  improper  item  of  costs  or  te^s, 
and  the  same  is  collected;  the  person  from  whom  it  was  collected 
may,  notwithstanding  the  judgment,  recover  from  the  justice  who 
has  received  it,  the  amount  thereof,  with  interest. 

2  R.  S.  266,  5-  230  (2  Edm.  274). 
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TITLE  X. 

Action  on  special  proceeding,  relating  to  an  ^Tt^rn^i  straying 

upon  tne  highway. 

6ee.  30S2.  Action  a^lns^  porson  sutfering  animals  to  strAy. 

34,'Si.  Ponaliios  to  be  rocoTcrcU. 

30iH.  Certain   ofllccrs    to   seize   animals  straying. 

30S5.  WboD  private  pMvon  may  seize  sach  ABimala. 

SC^O.  Ofllccr  or  person  seizing  to  present  petition. 

30S7.  Precept  tbereupon. 

306S.  Id.;    how    served. 

3089.  Proof  of  service  of  precept. 
I         3O00.  Auswer;   trial. 

SfJiH.  DociRion  In  favor  of  petitioner;  warrant  to  sell;  etaecntioB  ttiereof . 

3CI92.  Applicntion  of  proceeds  of  m,1c. 

3003.  I)iBiMiiHioii    of   surplus. 

3t/tf4.  Id.:   nijcQ  no  Qlaim  made  within  a  year. 

3005.  Order  uimhi  claim  for  surplus;  appeal  therefrom. 

3O0C.  Proccedln2*s  ttiK>n  decision  In  favor  of  person  anstrertng, 

3ut>7.  Demand  of  possesiiion  before  trial.    ProceedlDflB   thereupoiu 

3008.  Id.;   when  auimul  wilfully  set  at  large  by  third  person. 

SOU).  Action  by  owner  in  such  a   case. 

3X00,  Action  by  petitioner  and  by  officer. 

3101.  I>ciu«tid  Of  posscsctoa  after  flnal  ord«r  MXtA  be<«ra  salt. 

3102.  Otd«r  upon   demand  of  possession;  appeal  therefrom. 

3103.  Id.;    8(ay  of  proceedings. 

3104.  Apiicnl  from  flnnl  order. 

31<Ki.  111.;    by  claimant;   stay  of  proceedings  and  dflUverj  ckf  possesslOD. 

SKMl.  Proceedings  upon   affirmance. 

31  or.  Liuiltutlon   of   action    for    seizing   animals. 
I        310S.  Certain  actions  cannot  bo  maintained. 

3100.  \^'hei-e  severnl  animals  are  trespassing,  damages  are  entire.    Pio- 
'  ceedlugs  in  such  eases. 

r        8110.  Proceedings  in  other  cases,  where  there  are  different  owners. 

3111.  Surplus,  where  there  are  different  owners. 

3112.  When  one  action,  etc.,   supersedes  any  other. 

3113.  Rights  of  ofllcer  when  private  person  fails  to  proeecate. 

3114.  Person  having  a  special  property  deemed  owner. 
i        3kU>.  Agent   ouky  act  for   hl«   piinclpal. 

I>|3082.  Action  narainKt  person  snflerlng  anlmala  to  flfray. 

S  Any  person,  who  suffers  or  permits  one  or  more  cattle,  horscR, 
MtSy  asses,  mules,  swine,  sheep^  or  goats,  to  run  at  large,  or  to 
be  herded  or  pastured,  in  a  public  street,  highway,  park  or  pince, 
Hscwfaere  than  in  a  city,  incurs  thereby  the  penalty  or  penalties 
k|iccified  in  the  nest  section;  and  any  resident  of  the  town,  or 
t^c  officer  to  whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit 
vt  the  poor,  as  prescribed  in  section  2875  of  this  act,  or  tho 
OTerscer  or  superintendent  of  the  poor  of  the  town  or  district, 
hi  which  one  or  more  of  those  animals  are  found  so  running  at 
large,  herded,  or  pastured,  may  maintain  an  action  against  him, 
in  a  justice's  court,  held  in  that  town  or  district,  to  recover  the 
penalty  or  penalties  so  incurred.  Where  the  action  is  brought 
by  a  private  person,  the  justice  must  pay  the  proceeds  of  an 
execotion,  issned  upon  a  judgment  therein  in  favor  of  the  plaintiff, 
after  deducting  the  costs,  to  the  officer,  who  might  have  brought 
the  action,  as  prescribed  In  this  section,  to  bo  applied  by  him  to 
the  support  of  the  poor  within  his  town  or  district. 

U  1802,  ch.  459.  i  1  (^   Edm.  547);  L.  1872.  ch.  776,  |  1  (8  Edm.  476);  L. 
iser.  ch.  314  <7  Edm.  185). 

I  3083,  P«nalttea  to  be  recovered. 

If  the  plaintif?  recovers  judgment,   in  an   action   brought  as 
prescribed  in  the  last  section,  tho  ju.stice  must  award  to  him  the 
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following  sums,  by  way  of  penalties,  besides  the  costs  of  the 
action: 

1.  For  each  horse,  colt,  ass,  mule,  swine,  boll,  ox,  cow,  or  ctU, 
five  dollars. 

2,  For  each  sheep  or  goat,  one  dollar. 

The  entire  amount  of  the  penalties  may  be  recovered,  Sn  ooe 
action,   although  it  exceeds  the  sum,  for  which   a  justice  cat  I 
render  a  judgment  in  an  ordinary  action* 

I  8084.  Certain  ofltcers  to  seise  animals  strayliMr* 

Where  one  or  more  cattle,  horses,  colts,  asses,  mules,  swinebj 
sheep,  or  goats  are  found  running  at  large,  or  being  herded  0C| 
pastured,  in  a  public  street,  highway,  park,  or  place,  elsewhef^ 
than  in  a  city,  the  overseer  of  highways  of  the  road  district,  o^ 
if  they  are  so  found  within  an  incorporated  Tillage,  the  street 
commissioner  thereof,  having  personal  knowledge  or  being  no^ 
fied  of  the  fact,  must  immediately  seize  the  animal  or  animaltt 
and  keep  it  or  them  in  his  possession^  until  disposed  of  as  pi^ 
scribed  m  the  following  sections  of  this  title.  ', 

See  note  to  S  S082,  ante. 

S  808S.  'Wben  privwte  person  nuiy  seise  snoli  animals. 

Any  person  may  seize  one  or  more  animals  specified  in  the  lai| 
section,  then  running  at  large,  or  being  herded  or  pastured,  tt 
a  public  street,  highway,  park,  or  place,  elsewhere  than  in  a 
bordering  upon  real  property  owned  or  occupied  by  him;  or 
trespassing  upon  real  property  so  owned  or  occapied,  haTii 
entered  thereupon  from  such  a  public  street,  highway,  park, 
place.  The  person  making  the  seizure,  must  keep  the  anii 
or  animals  seized,  in  his  possession,  until  disposed  of  as 
scribed  in  the  following  sections  of  tnis  title. 

See  L.  1862,  ch.  459,  |  2,  and  h.  1867,  ch.  814,  f  2  (7  Edm.  186). 

f  8086.  Officer  or  person  seisinflr  to  present  petition. 

An  officer  or  other  person,  who  seizes  an  animal  or  anii 
as  prescribed  in  either  of  the  last  two  sections,  must  immedial 
file,  with  a  justice  of  the  peace  of  the  town  in  which  the  i 
was  made,  a  written  i)etition,  verified  by  his  oath:  setting  ft 
the  facts  which  bring  the  case  within  either  of  those  se 
briefly  describing  the  animal  or  animals  seized;  stating  either 
name  of  the  owner,  or  that  his  name  is  not  known  to  the  p^ 
tloner,  and  cannot  be  ascertnined  by  him  with  reasonable  da 
gence;  and  praying  for  a  final  order,  directing  the  sale  of  tl 
animal  or  nnimnis  seized,  and  the  application  of  the  prooe^ 
thereof,  as  prescribed  in  this  title.  Where  the  petition  allegci 
that  any  animal  or  animals  seized,  were  then  trespassing  npa 
real  property  owned  or  occupied  by  the  petitioner,  it  mast  siti 
the  amount  of  the  damages,  if  any,  which  the  petitioner  ha 
sustained  thereby.  In  that  case,  the  decision  of  tne  justice,  a 
where  the  issues  are  tried  by  a  jury,  the  verdict  most  fix  tfc 
amount  of  the  damages. 

See  Id..  §  3,  and  U  ISjST,  ch.  814,  f  2  (7  Bdm.  185). 

i  80S7.  Precept  therenpoS* 

Upon  the  presentation  of  the  petition,  the  justice  mnst  isss 
a  precept  under  his  hand:  directed  to  the  owner,  if  his  name  i 
stated  in  the  petition,  or.  if  it  is  not  so  Stated,  directed  seoerall 
Xo  nH  peraons  having  an  interest  in  the  iwimi^l  or  Miimw  teM 
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briefly  reciting  the  substance  of  the  petition;  describing  the 
animal  or  animals  seized,  and  requiring  the  person  or  persons, 
to  wiiom  the  precept  is  directed,  to  show  cause  before  the  justice, 
at  a  time  and  place  specified  therein,  not  less  than  ten  nOr  more 
than  twenty  days,  after  the  issuing  of  the  precept,  why  the 
|irayer  of  the  petition  should  not  be  granted* 

J  30SS«  Id.  I  Jko-vr  Merved. 

The  precept  must  be  served  upon  the  person,  to  whom  It  ia 
Erected  by  his  name,  within  the  same  time,  ana  in  like  manner 
IS  a  siunmcHis  is  required  to  be  served,  as  prescribed  in  section 
tolO  of  this  act.  Where  it  is  directed  generally  to  all  persons, 
biTing  an  interest  In  the  animal  or  animals  seized,  it  may  be 
l^ved  by  a  constable  of  the  town,  or  by  an  elector  thereof, 
pecially  authorized  so  to  do  by  a  written  mdorsement  upon  the 
irecept,  ander  the  hand  of  the  justice,  by  posting  a  copy  thereof 
a  at  least  six  public  and  conspicuous  places  in  the  town  where 
he  seizure  was  made;  one  of  which  places  must  be  the  nearest 
latrict  school  house,  or,  if  the  seizure  was  made  within  an 
iicorporated  village,  having  schools  in  charge  of  a  board  of 
Bucation,  a  building  in  which  such  a  school  is  kept.  Each  copy 
lost  be  BO  posted,  within  two  days  after  the  precept  is  issued. 
IThere  the  precept  is  directed  to  a  person  by  his  name,  and 
roof  is  made  by  affidavit,  to  the  satisfaction  of  the  justice, 
hat  it  cannot,  with  reasonable  diligence,  be  personally  served 
bon  that  person,  within  the  county,  at  least  six  days  before 
Ee  return  day  thereof,  the  justice  may,  by  a  written  order, 
Irect  that  service  thereof  be  made,  by  posting  copies  thereof, 
t  least  five  days  before  the  return  day,  as  prescribed  in  this  sec- 
bn;  in  which  case,  service  thereof  may  be  made  accordingly. 

I  3089*  Proof  of  meryrioe  of  preeept. 

^t  the  place  where  the  precept  is  returnable,  and  at  the  erpira- 
of  the  time  specified  m  section  2893  of  this  act,  the  petitioner 
UAless  the  precept  is  directed  to  a  person  by  his  name,  and 
appears,  furnish  proof  of  the  service  of  the  precept,  as  pre- 
ed  in  the  last  section.  If  it  was  served  by  a  constable,  either 
knally  or  by  posting,  his  written  return  upon  the  precept  is 
ient  proof  of  the  facts  relating  to  the  service,  as  stated 
»in.  It  it  was  served  by  a  private  person,  proof  of  servic3 
be  made  by  affidavit. 

3000.  AA«vrer|  trial. 

Ilhe  owner,  or  a  person  having  an  interest  in  any  animal  seized, 
by  appear  upon  the  return  of  the  precept,  and  thereby  make  him- 
a  a  party  to  the  special  proceeding.  The  person  so  appearing 
py,  upon  the  return  of  the  precept,  file  a  written  answer,  sub- 
tribed  by  him  or  his  attorney,  and  verified  by  the  oath  of  the 
srson  subscribing  it,  denying,  absolutely  or  upon  information  and 
jief,  one  or  more  material  allegations  contained  in  the  petition. 
Is  answer  must  also  set  forth  his  interest  in  the  animal  or  ani-, 
als  seized.  The  subsequent  proceedings  must  be  the  same  as  in 
I  action  in  a  justice's  court,  wherein  an  issue  of  fact  has  been 
Ined,  except  as  otherwise  specially  prescribed  in  this  title. 

I  3081.-  Decision  in  favor  of  petitioner i  warrant  to  «cll) 
ceevitfton  thereof. 

If  no  person  appears  and  answers,  or  if  the  decision  of  the  jus- 
re,  Qt  the_TewHct  of  tb©  jury,  where  the  mnw  were  tried  b^  n 
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jury,  is  in  favor  of  the  petitioner^  the  justice  most  make  a  tsA 
order,  directing  the  8aie  of  the  animal  or  animals  seised,  and  ^ 
application  of  the  proceeds  thereof,  as  prescribed  in  this  titk 
Thereupon  the  justice  must  issue  a  warrant,  under  his  bai4 
directed  generally  to  any  constable  of  the  county,  commandim 
him  to  soil  the  animal  or  animals  seized,  at  public  auction,  for  til 
best  price  which  he  can  obtain  therefor;  and  to  make  reton 
thereof  to  the  justice,  at  a  time  and  place  therein  specified,  nj 
less  than  ten  nor  more  than  twenty  days  thereafter.  The  w 
must  be  made  upon  the  like  notice,  and  in  like  manner,  as  a  ad 
of  property,  by  virtue  of  an  execution  issued  by  a  justice  of  A 
peace;  and  the  constable  must  "make  return,  as  required  by  ft 
warrant,  and  must  pay  the  proceeds  of  the  sale  to  the  justice,  J 
,  ducting  therefrom  his  fees,  at  the  rate  allowed  by  law  for  tt 
collection  of  such  an  execution. 

i  3002.  Application  of  proceed*  of  sale. 

The  justice  must  apply  the  proceeds  of  the  sale  as  follows:    J 

1.  He  must  pay  the  costs  of  the  petitioner,  as  taxed  by  thefl 
tice,  at  the  same  rates  as  the  costs  of  an  action  brought  ben 
him,  including  the  justice's  fees  in  such  an  action;  and  ahsofl 
fees  for  the  service  of  the  precept,  either  personally  or  by  powl 
at  the  rate  allowed  by  law  for  personal  service  of  a  summooai 
a  constable. 

2.  Out  of  the  remainder  of  the  proceeds,  he  may  retain  ta 
own  use,  a  fee  of  one  dollar,  for  each  animal  sold. 

3.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to 
officer,  or  other  person  making  the  seizure,  the  following  f 
for  the  seizure  of  each  animal  seized  and  sold,  to  wit:  one  d< 
for  each  horse,  colt,  ass,  or  mule;  fifty  cents  for  each  bull,; 
cow,  or  calf;  and  twenty-five  cents  for  each  goat,  sheep,  or  si 
together  with  a  reasonable  compensation,  fixed  by  him,  ttft] 
care  and  keeping  of  each  animal,  from  the  time  of  the  set 
to  the  time  of  the  sale;  and,  also,  where  any  animal  sold 
seized,  while  trespassing  upon  real  property  owned  or 
by  the  petitioner,  the  damages  sustained  by  the  petitioner  ini 
sequence  thereof,  as  ascertained  by  the  decision  of  the  ji 
or  the  verdict  of  the  jury  upon  which  the  final  order  was 

4.  Out  of  the  remainder  of  the  proceeds,  he  must  pay 
officer,  to  whom  a  fine  or  penalty  is  to  be  paid  for  the 
of  tho  poor,  as  prescribed  in  section  2875  of  this  act,  the  foil 
penalties,  to  wit:  five  dollars  for  each  horse,  colt,  ass,  mule, 
ox,  cow,  calf,  or  swine,  seized  and  sold;  and  one  dollar  for 
shoep  or  goat,  seized  and  sold;  which  penalties  must  be 
by  the  officer,  for  the  benefit  of  the  poor  of  his  town  or  dii 

5.  If  any  surplus  remains,  he  must  pay  the  same  to  the 
or  persons  entitled  thereto,  as  prescribed  in  the  foUowixis 
of  this  title.  ' 

I 

S  3093.  Dlsposltloii  of  •vt'pltta. 

Any  i>erson  may,  within  ten  days  after  the  return  of  the  ^ 
rant,  file,  with  the  justice,  a  written  claim  to  the  surplus  of  1 
proceeds  of  the  sale,  or  to  any  part  thereof.  On  the  elerd 
day  after  the  return,  or,  if  it  is  a  Sunday  or  a  public  hofil 
on  the  first  day  thereafter,  which  is  neither  Sunday  nor  a  pal 
holiday,  the  justice  must  proceed  to  inquire  into  the  claina 
filod;  and,  for  the  purpose  of  determining  them,  he  must  W 
tho  allocations  and  proofs  of  each  claimant;  and  be  maj  ^ 
subpoenas,  as  upon  the  trial  of  an  aetion.    He  may,   vpoa  i 
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mplication  of  any  claimant,  and  for  good  cause  shown,  adjourn 
£«:  hearing,  from  time  to  time,  but  not  more  than  thirty  days  in 
iIL  After  hearing  the  allegations  and  proofs  of  all  the  claimants, 
^  must  decide  the  claims,  and  enter  an  order  accordingly.  If 
lb  cLiim  is  filed;  or  if  the  right  to  the  surplus  money,  or  any 
prt  thereof,  is  not  established,  to  the  satisfaction  of  the  justice, 
m  prescribed  in  this  section;  any  person,  whose  claim  was  not 
ietemiined  upon  the  hearing,  may  file  a  claim  thereto,  at  any 
Erne    before  the  expiration   of  a  year   from  the  return  of  the 

E' arrant;  and,  thereupon,  the  justice  must  nroceed,  as  prescribed 
I  this  section  with  respect  to  a  claim  filed  within  the  ten  days. 

\ 

f  30&4.  Id* I  TFhen  no  claim  nui^e  wltMii  a  year. 

If,  at  the  expiration  of  one  year  after  the  return  of  the  war- 
aiDt,  any  portion  of  the  surplus  remains,  a  claim  to  which  has 

Kt  been  established  to  the  satisfaction  of  the  justice,  pursuant  to 
9  proTisioot  of  the  last  sectioa,  the  juetice  mn«t  pay  it,  for  the 
tenefit  of  the  poor,  to  the  officer  to  whom  a  fine  or  penalty  ia 
Dbe  paid  for  the  benefit  of  the  poor,  as  prescribed  m  section 
pTo  of  this  act;  and,  thereupon,  all  persons  are  forever  barred 
irom  any  claim  thereto.  But  if  a  claim,  filed  as  prescribed  in 
Jke  last  section,  remains  undetermined  at  the  expiration  of  the 
fear,  the  justice  must  determine  it  within  ten  days  thereafter; 
md,  for  that  purpose,  he  must  retain  the  surplus  in  his  hands 
Intil  the  determination. 

!  i  3O0S.  Order  upon  claim  for  ■nrplns)  appeal  therefrom. 

An  appeal  from  an  order  determining  a  claim,  as  prescribed  in 
ibe  last  two  sections,  may  be  taken  to  the  county  court,  by  a 
^Iniant,  within  ten  days  after  the  making  of  the  order,  as  from 
jad^ment  of  a  justice  in  an  action  to  recover  a  sum  equal  to 
le  claim;  and  the  proceedings  thereupon  are  the  same,  except 
lat  an  undertaking  is  not  necessary  for  any  purpose.  Upon 
rh  an  appeal,  each  other  claimant,  whose  interest  is  affected 
the  order  appealed  from,  must  be  made  a  respondent.  If 
►re  is  no  such  claimant,  the  officer  entitled  to  the  surplus  must 
made  respondent;  but  costs  cannot  be  awarded  against  him, 
^ess  he  appears  upon  the  appeal;  in  which  case,  the  costs  are  in 
pie  discretion  of  the  appellate  court.  Where  an  appeal,  taken 
Is  prescribed  in  this  section,  is  perfected,  the  county  judge  may, 
bi  his  discretion,  make  an  order  extending  the  time,  within  which 
(payment  of  the  surplus  must  be  made,  as  proscribed  in  the  last 
lection,  and  staying  payment  accordingly.  Unless  such  an  order 
k  made,  and  a  copy  thereof  is  served  upon  the  justice,  payment 
fonst  be  made  as  preacribecj  in  the  last  section,  notwithstanding 
the  appeal;  and  upon  proof  of  the  payment,  the  appeal  must  be 
dismissed.  Where  an  appeal  is  taken  to  the  supreme  court,  from 
the  determination  of  the  county  court,  the  county  judge,  or  a 
tistice  of  the  supreme  court  may  make  a  like  order,  and  with 
uke  effect. 

f  8090*   Proee«diiiara   npon    decision    In   favor   of   peraon 
ai^wfrerinir* 

If  the  decision  of  the  justice,  or  the  verdict  of  the  jury,  where 
the  issues  are  tried  by  a  jury,  is  in  favor  of  the  person  answer- 
ing, it  must  fix  the  value  of  each  animal  seized.  If  the  justice 
or  the  jury  find  that  the  seizure  was  malicious,  and  without 
probable  cause,  the  decision  or  verdict  must  assess  the  damages 
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sustained  by  the  person  answering,  by  means  of  xne  seissore  anC 
detention,  xhe  justice  must  thereupon  make  a  final  oruer. 
awarding  to  the  person  so  answering,  the  return  of  the  animai 
or  animals  so  seized,  or  the  value  thereof  if  a  return  cannot  be 
had;  together  with  his  costs,  at  the  rates  allowed  by  law  in  an 
action  brought  before  him  to  recover  a  chattel;  and,  also,  twioft 
the  sum  assessed  as  his  damages,  if  any.  Thereupon  a  wamni 
must  be  issued  by  the  justice  to  a  constable,  to  the  same  efiFiect^ 
as  an  execution  issued,  in  an  action  to  recover  a  chattel,  upon  ^ 
judgment  in  favor  of  the  defendant,  where  the  chattel  has 
been  delivered  to  him;  and  each  provision  of  this  chapter, 
ing  to  a  judgment  and  an  execution  in  such  a  case,  applies  to 
final  order  made,  and  a  warrant  issued  thereupon,  ta  p: 
in  this  section. 

See  L.  J867,  ch.  814,  |  7  (7  Edm.  180).  " 

I  3097.  Demana  of  possenaiott  before  triatl.  ri  iiiiiiinllHilj 
tbcrevpon.  ^ 

At  any  time  after  the  precept  is  issued,  and  before  the  con^' 
mencement  of  the  trial,  the  owner  of  any  animal  seized  may  fiW 
with  the  justice  a  written  demand  of  the  possession  thereofi 
Thereupon  he  is  entitled  to  the  possession,  upon  complying  wi**^ 
the  following  terms: 

1.  He  must  pay  to  the  justice,  for  the  use  of  the  petition 
the  costs  of  the  proceedings,  to  the  time  of  filing  the  de 
as  prescribed  in  subdivision  first  of  section  3092  of  this  act, 
alsoj  the  sums  payable  on  account  of  each  animal,  whereof 
session  is  so  demanded,  as  prescribed  in  subdivision  third  of 
same  section;  which  sums  must  be  fixed  by  the  justice,   aft^ 
hearing  the  allegations  and  proofs  of  the  parties. 

2.  He  must  also  pay  to  the  justice,  a  fee  of  one  dollar  for  ea 
animal,  whereof  possession  is  so  demanded. 

3.  If  the  petitioner  is  an  officer,  to  whom  a  fine  or  penalty 
to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  in  set:'' 
2875  of  this  act,  the  claimant  must  also  pay  to  the  justice, 
the  petitioner's  use,  the  sum  specified  therein  on  account  of  ea< 
animal,  whereof  possession  is  so  demanded. 

4.  The  claimant  must  also  prove,  to  the  satisfaction  of  the  j 
tice,   by   affidavit   or  other  competent  evidence,   that   he   is 
owner  of  each  animal,  whereof  possession  is  so  demanded.     ESs 
person  who  has  appeared  must  have  notice  of,  and  may  op; 
the  claim. 

Id.,  I  4. 

f  30&S.  Id.)  when  animal  -wilfully  net  at  larg-e  Br  thlri 
peraon* 

But  where,  in  a  case  specified  in  the  last  section,  the  persoa 
filing  a  demand,  presents  therewith  to  the  pustice  sufficient  proof, 
by  affidavit  or  otherwise,  that  the  runnmg  at  large,  herdini^ 
pasturing,  or  trespassing,  by  reason  whereof  the  animal  or 
animals,  of  which  he  demands  possession,  were  seised,  was  caused 
by  the  wilful  act,  intended  to  effect  that  object,  of  a  persouf 
other  than  the  owner;  and  also  makes  the  proof  specified  m  sub- 
division fourth  of  that  section;  he  is  entitled  to  possession,  pur- 
suant to  his  demand,  upon  pouring  to  the  petitioner,  or  to  lie 
justice  for  his  use,  a  ronsonnble  sum,  to  be  fixed  by  the  jiisticp, 
after  hearing  the  allegations  and  proofs  of  the  parties,  as  com* 
pensation  for  the  care  and  keeping  of  the  animal  or    animalB* 
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Bereof  possession   is   so  demanded,   and   without   paying   an; 
per  som,  specified  in  tlie  last  section. 
Im  L.  1869.  ch.  424  (7  Bdm.  448\,  part  of  §  5. 

||  lOro.  Aetlott  "by  oirner  In  aiieli  a  ease* 

le  owner  of  an  animal,  seized  in  consequence  of  a  wilful  act 
Ified  in  the  last  section,  may  recover,  in  an  action  against 
person  who  committed  it,  ail  damages  sustained  by  him,  in 
Bquence  thereof,  including  the  sum  paid  in  order  to  recover 
>88ion  of  the  animal,  as  prescribed  in  the  lost  section;  and, 
[addition  thereto,  the  sum  of  twenty  doUars  tor  each  animal 

rtmatodar  •£  |  B. 

8100.  Aetton  br  petItlo&«v  and  by  oUtcev* 

^ere  the  possession  of  an  animal  has  been  delivered,  as  pre- 
l&ed  in  the  last  section  but  one,  an  action  may  also  be  main- 
fccd,  by  the  petitioner  in  the  special  proceeding  before  th^ 
Wee,  against  the  person  who  committed  the  wilful  act,  tc 
tover,  in  addition  to  all  other  dama^rcs  sustained  by  the  plain« 
f  in  consequence  of  the  wilful  act,  all  sums,  to  which  the 
'ktiff  would  have  been  entitled  out  of  the  proceeds  of  the 
AS  prescribed  in  section  3092  of  this  act,  othec  than  the 
»nsation  paid  for  the  care  and  keeping  of  the  animal.  In 
\e  case,  if  the  petitioner  is  a  private  person,  the  officer,  to 
a  fine  or  penalty  is  to  be  paid  for  the  benefit  of  the  poor, 
Bcribed  in  section  2875  of  tnis  act,  may  maintain  an  action 
ist  the  person,  who  committed  the  wilful  net,  to  recover  the 
Ities  to  which  the  plaintiff  would  have  been  entitled,  out  of 
[proceeds  of  the  sale,  as  prescribed  in  that  subdivision, 
ler  of  the  actions  specified  in  this  or  the  last  section  is 
ted  by  the  pendency  of,  or  the  recovery  of  judgment  in, 
~  of  the  others. 

01.  Demand  of  po««es«lon  after  flnal  ovd«r.and  be« 
sale. 

person,  entitled  to  demand  the  possession  of  an  animal,  as 

aibed  in  section  3007  of  this  act,  who  did  not  appear  up<m 

tetum  of  the  precept,  or  upon  the  trial,  may  file,  with  the 

^t  a  written  demand  of  the  possession,  at  any  time  after  the 

order,   and  not  less  than  three  days  before  the  time  ap* 

Hi  for  the  sale;  and,  thereupon,  he  is  entitled  to  the  posses- 

upon  complying  with  the  following  terms: 

[.He  most  furnish,  by  affidavit  or  other  competent  evidence, 

fficient   excuse,   to  the   satisfaction   of  the  justice,   for  his 

K  to  appear. 

He  must.  In  all  respects,  comply  with  the  provisions  of 
on  3097  of  this  act;  except  that  it  is  necessary  for  him  to 
c«!y  one-half  of  the  justice's  fee,  as  prescribed  in  subdivi* 

t second  of  that  section;  and  one-half  of  the  fees  oayable  to 
petitioner,  for  the  seizure  of  each  animal,  as  prescribed  in 
ivision  third  of  section  3092  of  this  act. 
h.  1W7,  ch.  814,  part  of  §  4. 

L^^^  Order  npon  demand  of  ponseaaionf  appeal  tber«>* 

JJere  a  demand  for  the  return  of  the  possession  of  an  animal 
"W,  as  prescribed  in  either  of  the  last  five  sections,  the  justioo 
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must,  at  the  request  of  either  party  thereto,  maVe,  ana  enter  in 
llJHi-  minutes,  an  orUer  determining  the  same.  An  appeal  Xtmu 
such  an  order  may  be  taken  to  the  county  court,  by  the  penoa 
making  the  demand,  or  by  either  party  to  the  special  proceedmg, 
at  any  time  before  the  linal  order  in  the  special  proceeding  is 
made;  and  each  person  or  party  so  entitled  to  appeaL  must  be 
made  a  respondent  upon  an  appeal  taken  by  one  ot  the  oUierz*. 
The  appeal  mu&t  be  taken  in  like  manner,  as  an  appeal  from  a 
judgment  of  the  justice  in  an  action  to  recover  a  chattel;  and 
the  proceedings  thereupon  are  the  8ora*i,  except  as  otherwise  pre- 
scribed in  the  next  section. 

S  3103.  Id. I  stay  of  proeeedinff*. 

An  appeal  from  an  order,  specified  in  the  last  section,  is  not 
eilectual  for  any  purpose,  unless  the  appellant  procurer  from  the 
county  judge,  an  order  directing  a  stay  of  the  proceedings  upon 
the  petition,  and  a  stay  of  the  execution  of  the  order  appealed 
from,  and  files  it  with  the  justice,  within  the  time  allowed  for  the ; 
appeal.  The  order  may  be  granted  or  refused,  in  the  discretion 
of  the  county  judge,  or  granted  upon  such  terms,  as  to  security 
or  otherwise,  as  he  thinks  proper;  and  it  may  be  vacated  or 
modified,  eitjber  absolutely,  or  unless  further  security  is  given,  in 
his  discretion. 

I  3104.  Appeal  from  final  order. 

Within  ten  days  after  a  final  order  upon  a  petition  is  made,  a6' 
prescribed  in  this  title,  an  appeal  therefrom  may  be  taken  by  tbcj 
petitioner,  or  by  the  person  answering,  in  like  manner  as  an  ap-l 
peal  from  a  judgment  of  the  justice  in  an  action  to  recover  a| 
sum  of  money,  equal  to  the  value  of  the  animal  or  animals,  aJSiX] 
the  proceedings  thereupon  are  the  same,  except  as  otherwise  pns^j 
scribed  in  the  next  section. 

See  L.  1867,  cb.  814,  i«rt  oC  |  0. 

9    810S.   Id.)    by   claimant;    star   of  proeeedlnora    and   d 
livery  of  po««e««ioii. 

An  appeal  from  a  final  order,  taken  as  prescribed  in  the  la^ti 
section,  by  the  person  answering,  is  not  effectual  for  any  pci^j 
pose,   unless  the  appellant  files,  with  the  notice  of  appeal,  am 
order  of  the  county  judge,  or,  if  he  is  absent  from  the  couDty.; 
of  a  justice  of  the  supreme  court,  reciting  that  the  appeal  hai 
been  perfected,  and  that  security  has  been  given  thereupon,  si' 
prescribed  in   this  section,   and  directing  a  stay  of  proceedinn* 
upon  the  final  order  appealed  from,  and  that  tlie  possession  of 
the  animal  or  animals  seized  be  delivered  to  the  appellant.    Th* 
» order  can  be  made  only  where  an  undertaking  is  given  by  the] 
appellant,   as  required  for  the  purpose  of  perfecting  an  api>^; 
ft'om  a  judgment,  and  staying  the  execution  thereof;  and  al»r» 
an  undertaking,  in  the  same  or  another  Snstrnment,  to  the  effect  i 
that,  if  the  final  order  appealed  from  is  affirmed,  or  if  the  ap^i 
peal  is  dismissed,  the  appellant  will  pay  all  sums  which  the  jtt*-| 
tice  awards  against  him,  upon  the  hearing  after  the  determinatioii . 
of  the  appeal,  as  prescribed  in  the  next  section,  not'  exceeding  a  i 
sum  specified  therein;  which  must  be,  at  leaat,  twice  the  araoaot 
of  all  the  sums,  which  might  be  deducted  from  the  proooeds  of  - 
the  sale,   as  orescribed   in  section  80»2  of  this   act.    The  wio 
must  be  fixed,   and  the  undertaking  must  be  approved,  by  tfec 
judge  who   grants  the  order.    Upon  filing  the  order  with  tfte  i 
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Ire,  the  appellant  is  forthwith  entitled  to  the  possession  of  the 
~il  or  animals  seized. 

UOO.  ProceedlnsB  upon  afflrmaace. 

the  final  order  appealed  from  is  affirmed,  upon  an  appeal 
^n  bj  the  person  answering,  the  county  court  must  appoint  a 

and  fdace,  at  which  the  Justioe  must  fix  the  sums  payable 

le  appellant,  pursuant  to  his  undertaking.  The  justice  may 
kum  the  hearing  to  another  place,  and  to  another  time,  not 

ling  three  days  after  the  time  so  appointed.    The  justice 

fix  the  sums  so  payable,  as  if  a  warrant  for  the  sale  of 
lanimals  seized  had  been  returned,  and  the  proceeds  thereof 
'  to  him  by  the  constable,  as  prescribed  in  section  bOQ2  of 

act.  The  undertaking  upon  the  appeal  inures  to  the  benefit 
ich  officer,  to  whom  any  sum  is  payable,  as  prescribed  in  that 
i;  and  with  respect  to  any  of  those  sums,  the  respondent  is 

itee  for  the  officer  entitled  thereto. 


^ 


|107.  idrnttation  of  action  for  scialiis  ikmimals. 

[here  an  animal  is  seized,  upon  the  ground  that  it  was  rnn- 
,  at  large,  or  was  being  herded  or  pastured,  or  was  tres* 
ling,  contrary  to  the  provisions  of  thb  title;  and  the  officer 
ther  person  making  the  seizure,  immediately  files  his  petition, 
^diligently  prosecutes  the  same,  as  prescribed  in  this  title;  an 
to  recover  the  animal  so  seized,  or  to  recover  damages 
le  seizure,  or  for  any  act  subsequent  thereto,  must  be  com- 
~  within  one  year  after  the  cause  of  action  accrues. 

;iW7,   ch,    814,    8   7 

KIOR.  Certain  actions  cannot  be  ntaintained. 

■person,  to  whom  the  precept  was  directed  by  his  name,  and 
was  personally  served  therewith,  or  a  person  who  has  ap- 
and  answered  in  the  special  proceeding,  or  demanded  the 
rn  of  any  animal  seized,  cannot  maintain  an  action  against 
[officer  or  other  person  seizing  an  animal,  or  a  person  acting 
lis  command,  or  in  his  aid,  in  a  case  8x>ecifie(i  in  the  last 
Ion,  But,  except  as  specified  in  this  section,  the  owner  of  an 
lal  seized  or  detained,  under  color  of  any  provision  of  this 

may  maintain  an  action  to  recover  the  animal,  or  its  value, 
images,  for  the  seizure  or  detention,  or  for  any  unlawful  act 

inent  thereto,  if,  in  fact,  the  animal  was  not,  at  the  time 
ie  seizure,  running  at  large,  or  being  herded  or  pastured,  or 
Musing,  as  the  case  may  be,  as  specified  in  the  foregoing 
Visions  of  this  title. 

Iioe.  'Where  several  animal ■  are  trespaaainor,  damaorea 
entire.    Proceedingra  in  snch  caaea. 

it  the  purpose  of  determining  the  damages  sustained  by  the 
[tioner,  where  two  or  more  animals  are  found  simultaneously 
ling  upon  real  property,  owned  or  occupied  by  him,  all 
damage  done  by  all  the  animals  seized,  is  to  be  regarded  as 

by  them  jointly;  and  the  petitioner's  remedy  therefor  is 
fre,  and  must  be  enforced  against  all  the  animals,  and  the 

U  of  the  sale  thereof.  Where  different  persons,  who  are 
►wn,  own  different  animals  soizod,  the  precept  must  be  dl- 
M  to  all  of  them  by  their  names.  If  one  or  more  of  the 
><«*  are  known,  and  the  othcTS  are  unknown,  and  cannot  be 
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ascertained   with  reasonable  diligence,   the  precept  must  be  di- 
rected to  each  known  owner,  by  his  name,  nud,  also  generally  to 
all  persons  having  an  interest  in  those  animals,  the  owners  o( 
which  are  unknown.    In  a  case  specified  in  this  section,   a  de- 
mand of  the  possession  of  an  animal  seized  cannot  be  made,  m\ 
prescribed  in  section  3007  or  3101  of  this  act,  unless  it  is  nude 
with  respect  to  all  the  animals  seized,  and  by  persons  entitled] 
to  the  possession  of  all  of  them.    But  a  separate  demand  maj  hel 
made,  as  prescribed  in  section  3008  of  this  act,  by  each  owner  of 
one  or  moi*e  animals  seized;  in  which  case,  if  possession  is  de-J 
livered   to  him,    as   prescribed    in   that   section,    the   petitloner^i 
remedy  for  his  damages  is  the  same,  with  respect  to  the  anii 
or  animals,  of  which  possession  is  not  so  delivered,  and  a^aii 
the  proceeds  of  the  sale  thereof,  as  if  those,  whereof  possessit 
is  BO  delivered,  had  not  been  trespassing  upon  the  property. 

I  81  lO.  Proceedlnffa  in  otl&er  cnaefl,  'vrl&ere  tl&ere 
ferent  o'wmerm. 

Where  the  petitioner  does  not  allege,  that  the  animals  seizi 
were  trcspossmg  upon  real  proi)erty  owned  or  occupied  by  hii 
and  different  persons  own  different  animals  seized,   a  separate 
special  proceeding  may  be  Instituted,  as  prescribed  in  this  tif 
against  each  owner,  or  against  any  two  or  more  owners, 
respect  to  the  animals  owned  by  him  or  them.    Or  the  pi 
ings  moy  be  taken  against  all  the  owners  jointly;  in  which  cm 
each  person  to  whom  the  precept  is  directed  by  his  name, 
each  person  having  an  interest  in  an  animal  seized,  has  the  sai 
right  to  demand  the  possession  of  the  animal  owned  by  him, 
the  same  right  to  answer  separately,  as  if  the  special  pr< 
ing  was  against  him  separately;  and  the  final  order  may  be 
favor  of  one  or  more  of  the  persons  so  answering,  with  respi 
to  the  animal  or  animals  owned  by  him  or  them,  and  for  his 
their  costs;  and  ogainfit  the  remainder  of  the  persons  answeri 
or  to  whom  the  precept  was  directed,  or  for  the  sale  of  the 
maindor  of  the  animals,  in  like  manner,  as  if  the  former  pci 
had  not  answered,  or  had  not  been  named  in  the  precept, 
the  person,  first  making  a  demand  of  the  po3session  of  any  anil 
seized,  must  pay  all  the  costs  to  the  time  of  the  demand;  and 
person,    subsequently   making   a   demand,    is   excused    from    tl 
payment  of  any  costs,  except  those  which  have  accrued  since 
former  demand. 

(  3111.  Surplus  where  there  are  different  ownerc. 

Where  proceedings  are  taken  jointly  against  diilferent  personal 
who  own  different  animals  seized,  as  prescribed  in  either  of  tbtj 
last  two  sections,  the  surplus,  remaining  in  the  justice's  handle 
must  be  distributed  between  them,  in  proportion  to  the  valae  ol 
the  animals  owned  by  each,  to  be  determined  by  the  justice.  Anv 
owner  mav  claim  separately  his  proportion  of  the  surplus:  aafl] 
sections  3093  and  3094  of  this  act  apply  to  a  claim  made,  and  t«! 
the  disposition  of  the  surplus  arising,  as  prescribed  in  this  section. 

I  3112.  "When  one  aetlon,  etc.,  sapcraedea  any  other. 

Where  two  or  more  persons,  or  an  ofllcer  and  a  private  person, 
are  authorized,  by  this  title,  to  bring  an  action,  or  to  seize  an  ani- 
mal, and  take  the  proceeding's  prescribed  in  this  title  for  the  dis- 
position thereof,  the  commencement  of  an  action,  or  the  seizure  of 
the  animal,  by  cither  of  thorn,  supersedes  the  right  of  any  of  the 
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to  bring  such  an  action,  or  to  make  such  a  seizure,  with 

\  to  the  animal  seized,  or  in  question  in  the  action.    But 

rtice  maj*,  in  his  discretion,  allow  an  officer  or  other  person, 

interested  in  the  recovery,  or  in  the  application  of  the  pro* 

it  the  sale,  to  appear  in  the  action  or  special  proceeding,  for 

)se  of  protecting  his  interest,  and  to  take  such  part  in  the 

therein  as  the  justice  thinks  proper. 

13.  RIarl&ts    of  olllcer   -vrhen   private  person    fall*   to 

.V  a  seizure  is  made  by  a  prirate  person,  as  prescribed  in 

Je.  and  the  ixissession  of  an  animal  seized  is  abandoned  by 

ritnout  filing  a  petition;  or  where  an  action,  brought  by  a 

I  person,  as  prescribid  in  this  title,  is  settled  or  discontinued 

plaintiff;  the  officer,  to  whom  a  penalty  U  payable,  as  pre- 

'  in  section  3083  of  this  act,  or  in  subdivision  fourth  of  sec- 

C2  of  this  act,  may,  unless  he  has  assented  to  the  abandon- 

^ttlement,  or  discontinuance,  maintain  an  action  against 

ter  of  the  animal  in  question,  to  recover  the  penaltr  so 

to  him;  and,  upon  proof  of  tne  facts,  which  would  nave 

the  plaintiff  in  the  former  action,  or  the  petitioner  in  the 

proceeding,  to  recover,  he  is  entitled  to  judgment  accord- 

Person  bAvlnff  a  apeclal  property  deemed  o-wner. 

.  a  person  is,  at  the  time  of  the  seizure,  entitled  to  the  poa- 
of  an  animal,  as  against  the  general  owner  thereof,  by 
Df  a  special  property  therein,  he  is  deemed,  for  all  the  pur- 
'  this  title,  the  owner  thereof. 

.  Affettt  may  act  for  his  principal* 

inly  authorized  agent  of  the  owner  or  peison  entitled  to  the 
Q  of  an  animal,  as  specified  in  the  last  section,  may,  In 
name,  answer,  make  any  demand,  or  take  any  other 

ling,  which  the  owner  or  person  so  entitled  may  take,  aa 
~  iM  this  title. 
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Provisions  specially  relating  to  courts  of  justices  of  tki 

peace  in  the  city  of  Brooklyn. 


Sec.  3116. 
3117. 
3118. 
3110. 
3120. 
3121. 
3122. 
3123. 
3124. 
3125. 
3126. 
3127. 
8128. 
3129. 
3130. 
3131. 
3132. 
8133. 


Repealed,  1902. 

Repealed,  1902. 

Repealed,  1902. 

Repealed,  1002. 

Repealed.  1002. 


See  the  Mimidpal  Court  Act  of  New  York  city. 

See  the  Municipal  Court  Act  of  New  York  eit;. 

See  the  Municipal  Court  Act  of  New  York  titj. 

See  the  Municipal  Court  Act  of  New  York  *itj. 

See  the  Municipal  Court  Act  of  New  York  (itf. 

Interpreter  for  police  court,  and  for  Omt,  second  aud  tbird  dtotikii^ 

Id.;  for  fourth  and  fifth  dittricU. 

Id.;  for  sixth  diatrlct. 

Common  council  may  appoint  additional  interpreters. 

Common  council  to  designate  attendants,  etc. 

Repealed,   1902.    See  the  Municipal  Court  Act  of  New  Ytw-k  fity.  * 

Repealed,   1902.    See  the  Municipal  Court  Act  of  N«»w  York  rWy 

See  the  Municipal  Court  Act  of  New  York  city 

See  the  Municipal  Court  Act  of  New  York  cit* 

S<je  the  Municipal  Court  Act  of  New  York  <*iU.( 

See  the  Mualripal  Court  Act  of  New  York  city-: 

See  the  Municipal   Court  Act  of  New  York  cl!?- 


Repealed,  1002. 

Repealed,  1902. 

Repealed,  1902. 

Repealed,  1902. 

Repealed,  1902. 


Application  of  other  proTiaions.    Holding  court  open. 


§  3116.  Repealed,   1902.    See  the  Municipal  Court  Act  of  Ne^ 

York  city.  \ 

§3117.  Repealed.   1902.    See  the  Municipal  Court  Act  of  Si 
York  city. 

§3118.  Repealed,  1902.    See  the  Municipal  Court  Act  of  N< 
York  city. 

8  3119.  Repealed.  1902.    See  the  Municipal  Court  Act  of  Xj 

Y'ork  city. 

»3120.  Repealed.  1902.    See  the  Municipal  Court  Act  of  X^ 
York  city. 

$  3121.  Interpreter   for  police  covrt,  and  for  llrat,  ucem 
and  third  dlstrlGtin. 

There   is    an    interpreter    for  the   police   court  of   the    city 
Brooklyn,  and  the  justices'  courts  of  the  first,  second,  and  tluJ 
districts  of  that  city,  who  is  appointed,  and  may  be  removt?d 
pleasure,   by  the  justices  of  those  courts,  or  a  majority  of 
He  is  entitled  to  an  annual  salary,  fixed  and  to  be  paid  as 
scribed  by  law. 

L.  1870.  ch.  e07. 

§3122.   Id.;  for  fonrth  and  flftlt  di«trict«. 

There  is  an   interpreter   for  the  justices'  courts   of  the  torn 
and  fifth  districts  of  the  city  of  Brooklyn,  who  is  apiiointed,  >ii 
may  be  removed  at  pleasure,  by  the  justices  of  the  peace  of  thi 
districts.    He  is  entitled  to  an  annual  salary,  fixed  and  to  be  \% 
as  prescribed  by  law. 

L.  1871,  ch.  331. 

(3123.  Id.;  for  sixth  district. 

There  is  an  interpreter  for  the  justice's  court  of  the  sixth  d^ 
trict  of  the  city  of  Brooklyn,  who  is  appointed  by  the  justi<'e  ^ 
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^  peat-e  of  that  district*  subject  to  confirmation  by  the  common 
limciJ,  and  may  be  removed  by  that  justice  at  his  pleasure.  He 
i  entitled  to  an  annual  salary,  fixed  and  to  be  paid  as  prescribed 
^law. 

L  1ST3.  cb.  780.  {  2. 

|8124.  Commoii    council    mmy    appoint    additional   Inter- 

Meters. 

1 

The  common  council  of  the  city  of  Brooklyn  may,  where  it 
|etua  it  necessary,  upon  the  request  of  a  justice,  appoint  one  or 
pn  interpreters  for  justices'  courts  in  that  city,  in  addition  to 
Me  provided  for  in  the  last  three  sections;  fix  their  salaries;  and 
bcribe  the  court  or  courts  which  they  must  attend.  An  officer, 
itppointed,  may  be  removed  by  the  common  council,  for  cause. 

L  I8T5,  ch.  623. 

tl2S.  Common  council  to  dcalflmate  attendanta»  etc. 
e  common  council  of  the  city  of  Brooklyn  may  designate  one 
[more  ix)licemen.  or  constables,  to  attend  each  of  the  justices* 
■rts  in  that  city.  The  common  council  may,  by  ordinance  or 
brwise,  fix  and  define  their  duties  in  and  about  those  courts. 
■  may  allow  them  such  compensation,  in  lieu  of  all  fees  and  per- 
pites,  as  it  deems  proper, 
k  1S60,  ch.  102.  I  17;  and  L.  1865,  ch.  514.  {  3. 


»12«.  Repealed,  1902. 
i  city. 

112T.  Repealed.  1902. 
t  city. 

«1W.  Repealed.  1902. 
k  city. 


See  the  Municipal  Court  Act  of  New 

See  the  Municipal  Court  Act  of  New 

See  the  Municipal  Court  Act  of  New 

ReiH»aled,  1902.     See  the  Municipal  Court  Act  of  New 

See  the  Municipal  Court  Act  of  New 

See  the  Municipal  Court  Act  of  New 

See  the  Municipal  Court  Act  of  New 

1183.  Application   of    otker    proTlalonii.     Holding   conrt 

Bich  justice  of  the  peace  of  the  city  of  Brooklyn  is  a  justice 
th^  peace  of  Kings  county;  and  each  provisioq  of  this  act,  re- 
*Tfg  to  the  proceedings  before  a  justice  of  the  peace  of  a  town, 
lies  to  the  proceedings  before  a  justice  of  the  peace  of  that 
rt  except  as  otherwise  specially  prescribed  in  this  title.  Each 
those  justices  must  hold  his  court  open,  from  nine  o'clock  in 
J  iDoming.  until  three  o'clock  in  the  afternoon. 

|w  L.  1840,  cb.  125.   19  35  and  36;  L.  1850,  ch.  102,  |  18;  L.   1871.  ch.  402, 
P>  L.  1873,  eh.  808.  part  of  |  16. 


city. 

1180.  Repealed,  1902. 
city. 

l«.  Repealed,  1902. 
dty. 

rsias.  Repealed,  1902. 
W  dtr. 
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TITIiE  XII. 
MiBcellaneous   provisions 

Sec.  3184.  Mode  of  appliontlon  of  certain  proTislons  of  this  act. 
8186.  General  requi8ite.s  of   mandates. 

8136.  Reward  to  constiible  forbidden. 

8137.  Justice  or  conatable  not  to    > ..   claim,  etc 
8188.  Penalty. 

8139.  Violation  of  preceding  sections  a  defence  of  ncflnn. 

8140,  8141.  Docket-book  to  be  kept  by  Jusuce.   enttles   luereia. 
8142.  Index  to  docket-book. 

3143.  Papers  to  be  filed. 

3144.  Deposit  of  books  and  papers  xrlth  town  or  cltj  derk. 
8146.  Certificate    in    docket-book    deposited. 

8146.  Town  or  city  clerk   to  ueinaud  bvuks,   eic.,   upon   den  lb,   etc.,  a* 

Justice. 

8147.  DellTery;  bow  compelled. 

8148.  Entries  to  be  evidence. 

814&.  Justice  to  furnish   copies  of  papers. 

8160.  Transfer  of  action  when  justice'»  term  expires,   etc. 

8161.  Id.;  when  Justice  Is  a  witness. 
3152.  Proceedings  upon  transfer. 

8153.  Penalty   for   not   paying  over   money. 

3154.  Action  on  Judgment  of  Justice. 

3156.  Id.;   proof  of  Judgment,    etc. 

3166.  Execution  of  mandate  by  prirate  person. 

8167.  Constable  to  execute  mandates  In  person. 

8158.  Shwlff  to  act  where  ezecutioa  of  mandate  Is  resisted. 

9  8184.  Mode  of  application  of  certain  provlMlons  of  thi* 
act. 

Where  a  provision  of  this  act,  not  contained  in  this  chapter, 
is  made  applicable  to  proceedings  before  a  Justice  of  the  peact*; 
the  application  is  subject  to  the  qualification,  that  it  does  IM| 
include  any  thing,  which  is  repugnant  to  any  special  provision 
law,  regulating  the  jurisdiction  or  powers  of  a  justice  of  the  oeai 
or  the  proceedings  before  him.  Where  a  provision,  thus  made  ai 
plicable,  relates  to  the  filing  of  a  paj^er  in  a  court,  or  with  a  cler^^ 
the  paper  must,  in  an  action  or  special  proceeding  before  a  justicr! 
of  the  peace,  be  filed  with  the  justice,  unless  he  has  a  clefk 
appointed  pursuant  to  law;  and  where  it  confers  a  power  npot 
a  court  or  a  judge,  the  provision,  making  it  applicable  to  pro- 
ceedings taken  under  this  chapter,  is  to  be  construed,  as  eonffcr^ 
ring  a  like  power  upon  the  justice,  before  whom  the  action  or 
special  proceeding  is  brought. 

I    I  3185.  General  reanlaltcM  of  mandate*. 

'  A  mandate,  issued  by  a  justice  of  the  peace,  must  he  sfireed 
by  him,  and  may  be  without  seal.  It  must  be  entirely  filled  up.  «< 
the  time  when  it  is  delivered  to  an  oflUcer  to  be  executed,  so  as  t<» 
have  no  blank,  either  in  the  date  thereof  or  otherwise;  except  fh^' 
there  rany  be  a  blank  in  a  subpoena  for  the  name  of  any  or  all  of 
the  witnesses.  A  mandate,  issued  and  delivered  to  an  officer  to  be 
executed,  contrary  to  this  section,  is  void. 
2  R.  S.  267.   §§  232  and  233  (2  Bdm.  275). 

S   3130.  Reifvard    to   constable    forMdden. 

A  constable  shall  not  ask  or  receive  any  money  or  other  vsl"* 
nblo  thing  from  nny  person,  as  a  conslderationr  reward,  or  in* 
r^nremont  for  onuttiiig  or  delaying  to  arrest  a  person,  or  to  tak^ 
him  to  jail,  or  to  sell  property,  by  virtue  of  an  execution,  or  to 
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BBCute  any  other  duly,  pertaining  to  his  office;  or  any  money  or 
•loable  thing,  other  than  the  fees  expressly  allowed  to  him  bj 
iir,  for  executing  any  duty  pertaining  to  his  office. 

S  R.  &   287,    I  234. 

I  318T.  Jontice  or  oonatable  not  to  'buy  claim,  etc. 

A  justice  of  the  peace  or  constable  shall  not,  directly  or  indi- 
Bctly,  buy,  or  be  interested  in  buying,  a  bond,  note,  or  other  de- 
Rod  or  cause  of  actiuu,  for  the  purpose  of  bringing  an  action  or 
■tituting  a  special  proceeding  before  a  justice  founded  there* 
lou:  nor  shall  a  justice  or  a  constable,  either  bi^fore  or  after  an 
ption  or  a  special  proceeding  is  commenced,  lend  or  advance,  or 
pee  to  lend  or  advance,  or  procure  to  be  lent  or  advanced,  any 
pney  or  other  valuable  thing  to  any  person,  in  consideration  or, 
Pas  a  reward  for,  or  an  inducement  to,  the  placing  or  having 
|u:ed  in  his  hands,  a  debt  or  other  demand  or  cause  of  action, 
t  prosecution  or  collection. 
M..  I  235. 

13138.  Penalty. 

justice  of  the  peace  or  constable  who  violates  a  provision  of 
last  three  sections,   is  guilty  of  a   misdemeanor;  and  shall 
punished  accordingly.    A  conviction  also  operates  as  a  forfeit* 
of  his  office. 

i  230. 
S13II.    Violation    of   preceding      section*   a    defence   to 

is   a  defence  to  an  action,  brought  before  a  justice  of  the 
>,  that  the  demand,  upon  which  it  is  founded,  was  bought  and 
.  or  received  for  prosecution,  contrary  to  the  foregoing  pro- 
ms of  this  title.    In  an  action  wherein  such  a  defence  Is  inter- 
if  the  plaintiff,  after  being  duly  subpoenaed  as  a  witness, 
to  attend,  pursuant  to  the  subpoena;  or  if,  upon  the  trial,  or 
his  examination  as  a  witness  b^  virtue  of  a  commission,  he 
^s  to  answer  any  question  pertment  to  show  a  violation  of 
of  those  provisions;  the  justice,  besides  punishing  him,  in  a 
*r  case,  for  his  failure  or  refusal,  must  dismiss  his  complaint, 
testimony,  in  such  an  action,  of  the  plaintiff,  or  any  other 
IS,  is  not  evidence,  in  a  criminal  prosecution  against  him,  for 
Lting  either  of  those  provisions. 

.,  B   237>242. 

|8140.  [Am'd,  1808.]  Docket-book  to  be  kept  by  Jastlcei 
jttHes  tkcrein. 

A  jnstice  of  the  peace  must  keep  a  docket-book,  in  which  he 
Est  enter: 

1.  The  title  of  every  action  or  special  proceeding  conunenced 
ROTp  him. 

2.  The  time  when  the  summons,  or  the  mandate  for  the  com- 
moement  of  the  special  proceeding,  was  issued:  with  a  state- 
Bnt  of  the  nature  of  the  mandate,  and  a  memorandum  of  each 

r  of  arrest,  warrant  of  attachment,  or  requisition  to  replevy, 

ted  by  him. 

The  time   when    the   parties    appeared    before   him,    either 
ut  process,  or  upon  the  return  of  the  summons,  or  of  the 
kindste  for  the  commencemnnt  of  the  special  proceeding. 
4.  A  concise  statement  of  the  substance  of  each  oral  pleading, 
r  a  memorandum  of  the  filing  of  each  written  pleading. 
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5.  Each   adjournment;    stating   upon    whose   application,   and 
to  what  time  and  place,  it  was  made. 

6.  The  issuing  of  a  venire;  stating  upon  whose  application  it 
was  issued,  and  the  time  and  phice  of  the  return  thereof. 

7.  The  time  when  a  trial  was  had;  and,  if  it  was  bj  a  jury, 
the  names  of  all  the  persons  returned  as  having  been  notified 
to  attend  as  jiirors;  stating  who  did  not  attend;  who  attended; 
and  who  were  sworn. 

8.  The  name  of  each  witness  sworn  upon  the  trial;  statin?  at 
whose  request  he  was  sworn;  each  objection  made  to  the  com- 
petency of  a  witness;  and  the  decision  thereupon. 

9.  The  verdict  of  the  jury,  and  the  time  of  receiving  it;  oii 
if  the  jury  disagreed  and  were  discharged,  a  statement  of  that 

fact.  ,.       ^  J 

10.  A  concise  statement  of  the  substance  of  each  order,  made 
by  him  in  the  course  of  the  action  or  special  proceedinff, 

11.  The  judgment  or  final  order;  and  the  time  of  entering  it 

12.  The  execution;  the  time  of  issuing  it;  the  kind  of  execution; 
the  name  of  the  officer  to  whom  it  was  delivered;  and  each 
renewal,  with  the  date  thereof. 

13.  The  return  of  each  execution;  the  time  of  the  return;  and; 
A  statement  of  any  money  paid  to  the  justice  thereupon,  and: 
when  and  by  whom  it  was  paid. 

14.  Each  transcript  of  the  judgment,  given  by  him  to  be  filed 
in  the  county  clerk's  office,  and  the  time  when  it  was  given. 

15.  The  appeal,  if  any;  and  the  time  of  service  of  the  notkc^ 
of  appeal.  I 

16.  [Added,  1899.]  Such  entries  shall  be  made  in  a  book  whivk 
must  be  furnished  to  him  by  the  clerk  of  the  town  in  which  h« 
resides  and  to  be  designated  as  *'  justices'  civil  docket "  and 
be  the  property  of,  and  a  charge  against,  such  town. 

9  R.  8.  267,  (  343;  L.  1899.  oh .  SSL    In  effect  Sept.  1, 1899. 

I  3141.  Tlie  aanie. 

Each   of   the   entries,   specified   in   the  last   section,    must  h^ 
made  under  the  title  of  the  action  or  special  proceeding  to  whicki 
It  relates;   and,   in   addition   thereto,   the   justice   may   enter  la i 
like  manner  any  otJier  proceeding,  had  before  him  in  the  acboa 
or  special  proceeding,  which  he  thinks  proper  to  enter.     A  docket*^ 
book,  kept  by  a  justice,  must  be  kept  open,  during  the  hoan, 
when  a  sheriff's  office  ,is  required  by  law  to  be  kept  open,  fM 
search    and    examination    by    any    person,    upon    his    reaaonable 
request  and  to  a  reasonable  extent,  I 

Id..    I   244.  I 

I  8142.  Index  to  docket-ltook. 

A  justice  of  the  peace  must  keep  an  alphabetical  index  to  all 
the  jndirments,  enter(»d  by  him  in  his  docket -hook:  and  he  must 
insert  therein  the  names  of  all  the  parties  to  each  judgment 
and  the  page  of  the  book,  where  the  judgment  is  entered. 

Id.,  ft  251. 

I  8143.  Papem  to  be  filed. 

A  justice  of  the  peace  must  carefully  file  and  preserve  eacb 
affidavit  or  other  naper,  delivered  to  him  to  be  filed  In  an  actwn 
or  special  proceeding. 

Id.,  I  250.  002 
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I  3144.  Deposit  of  book*  and  papers  with  toirn  or  elty 
lerk. 

If  a  jnstice  of  the  peace,  cither  before  or  after  the  expiration 
P  bis  term  of  office,  remores  from  the  town  or  city  wherein  he 
rts  elected,  he  must  forthwith  depoKit,  with  the  clerk  of  that 
wu  or  city,  his  docket-boolc,  and  uii  other  books  uuU  papers,  in 
is  custody,  relatiiisr  to  an  action  or  a  special  proceeding,  which 
|i  been  heard  by  him,  or  commenced  before  him.  A  justice 
^lio  is  removed  from  office,  must  make  a  like  deposit,  within 
m  days  after  receiying  notice  of  his  removal,  or  afterwards^ 
pon  the  demand  of  the  clerk  of  the  town  or  city.  But  the 
Dission  of  the  jnstice  to  make  the  deposit,  does  not  affect  the 
iKdity  of  any  book  or  paper,  so  required  to  be  deposited,  or  oz 
iiy  proceeding  to  which  it  relates. 

I  E.  8.  267,   U   262  and  253. 

I  8145.  Certillcate  In  docket-book  deposited. 

1^  JQstice  of  the  peace  must  make,  in  each  docket-book  depos- 
pfl  by  him,  as  prescribed  in  the  last  section,  a  certificate  undor 

II  hand,  to  the  effect  that  each  judgment  or  order,  entered, 
fereia,  was  dnly  rendered  or  made,  as  therein  stated;  and  that 
f  sam,  appearing  by  the  book  to  be  due  thereupon,  has  not 
»n  paid,  to  his  knowledge.  ^^ 

b.,  I  254. 

fcSt46.  [Am'd,     1005.]    Town     or    eltr    clerk    to    demansi 
)ks,  et  cetera,  upon  death,  et  cetera,  of  Justice. 
f  a  justice  of  the  peace  dies,  or  his  office  becomes  otherwise 
'  mt,  the  town  or  city  clerk  must  demand  and  receive  all  books 
papers,  which  belonged  to  the  justice  in  his  official  capacity, 
any  person  having  them  in  his  possessiou,  and  such  cleric 
make  and  issue  a  trau*.  ript  of  a  judgment  so  rendered  by 
a  justice   of  the  peace  and   appearing   upon   the  docket   of 
justice  of  the  peace  so  on  file  in  his  office,  upon  receiving 
Lft'ea  for  the  same,  which  shall  be  the  same  now  allowed  a 
Ice  of  the  peace  for  issuing  a  transcript,  and  such  transcript 
sued  by  such  clerk  shall  have  the  same  force  and  effect  as 
fh  the  same  had  been  issued  by  such  justice  of  the  peace 
ig  his  term  of  office. 

L,  I  255;  L.  1905,  cb.  436.    In  effect  Bep^.  1,   1905. 
3147.  Delivery;   Iiom^  compelled. 

If  any  book  or  paper,  required  to  he  deposited  with  the  town 
'  city  clerk,  as  prescribed  in  this  title,  is  withheld,  the  like 
toceedings  may  be  had,  at  the  instance  of  the  to\yn  or  city 
pk,  to  compel  the  deposit  thereof,  as  are  prescribed  by  law, 
bere  an  officer  refuses  or  neglects  to  deliver  a  book  or  paper 
fliis  custody  as  such  officer,  to  his  successor  in  office. 
H..  I  256. 

I  8148.  Entries  to  be  evidence. 

An  entry  made,  as  prescril)ed  by  law,  in  the  docket-book,  kept 
f  a  jnstice  of  the  peace.*  and  deposited  with  the  town  or  .!ity 
Kflc,  as  prescribed  in  this  title,  is  presumptive  evidence  of  the 
litters  of  fact  stated  therein;  but  the  presumption  may  be 
Spelled  by  proof. 

Id..  5  257. 
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S  8148.  Juatlce  to  fnrniab  eople*  of  paper** 

A  justice  of  the  peace  must  furnish,  upon  request  and  pty- 
ment  of  his  fees,  to  any  person  interested  in  a  judgment  or  order 
entered  by  him,  a  transcript  of  the  judgment  or  order,  together^ 
with  a  copy  of  all  the  entries  in  his  docket-book,  relating  to  tbei 
cause:  a  copy  of  his  minutes  of  the  evidence  in  the  cause,  or  tkej 
substance  of  the  testimony,  if  he  has  not  taken  minntts:  and  ft[ 
copy  of  any  paper  on  file  in  the  cause:  or  such  portions  thereat) 
as  are  required. 

L.  1841,  Ch.  141,11  (4Edm.646). 

%  S150.  Transfer  of  aotioii  when  Jnstlee's  terni  expiree,  ete. 

If  the  term  of  office  of  a  justice  of  the  peace  is  about  to  expire, 
he  is  about  to  remove  from  the  town  or  city,  before  judgment 
rendered  in  an  action,  or  a  final  order  is  made  in  a  special  pi 
ing,  pending  before  him,  he  must  previously  make  a  written  ordf 
reciting  the  fact,  and  directing  the  action  or  special  proceeding 
be  continued  before  another  justice  of  th<^  same  town  or  city,  m 
in  the  order. 

{  815 1«  Id.;  when  Jastloe  Is  a  wltaeM. 

If,  before  an  issue  of  fact  is  joined  in  an  action  or  special  pi 
ing,  the  defendant,  or,  where  he  has  not  been  arrested,  his  attomerj 
presents  to  the  justice  siitisfactory  proof,  ])y  affidavit,  that  the  ji' 
tice,  before  whom  the  action  or  special  proceeding  is  pending, 
material  witness  for  the  defendant,  without  whose  testimony  he  < 
not  safel}'^  proceed  to  trial,  setting  forth  therein  the  particular  fi 
and  circumstances,  which  he  expects  to  prove  by  him;  the  jus 
must  forthwith  make  a  written  order,  directing  the  action  or  speci 
proceeding  to  be  continued  before  another  justice  of  the  same  to^ 
or  city,  named  in  the  order. 

See  2  R.  8. 229.  i  21  (2  Edm.  215) ;  also.  id.,  i  118,  am'd.  I^  1838.  ch.  243 ;  L.  ISTS.  eb. 

{  3152.  Proeeedlngs  upon  transfer. 

Where  an  order  is  made,  as  prescribed  in  either  of  the  last  t^ 
sections,  the  constable  must  forthwith  take  it  and  all  other  pa] 
in  the  action,  with  the  body  of  the  defendant,  if  he  is  under 
before  the  justice  named  in  the  order.     The  plaintift  or  petitkii 
must  forthwith  appear  before  that  justice,  who  must  take  co| 
nizance  of  the  action  or  special  proceeding,   and  must  pi 
therein  as  if  it  had  been  commenced  before  him.     Costs,  recovei 
in  the  notion  or  special  proceeding,  include  the  fees  allowed  by  la^ 
for  services  perfonned  by  the  constable  and  the  justice,  before 
tmnsfer,  tofrether  with  the  fees  allowed  by  law,  for  the  pi 
before  the  justice  to  whom  the  cause  is  transferred. 

(  31 S8.  Penalty  for  not  paylnir  OT'er  mmteir* 

A  jnstice  of  the  peace.  ^Yho  neglects  or  refuses,  within  a 
sonal)le  time  after  demand,  to  pay  any  money,  collected  by  - 
in  his  oflieinl  capacity,  to  the  person  entitled  thereto.  Is  ga 
of  a  misdeniennor,   and   shall  be  punished   accordingly.     A 
victiou  also  operates  as  a  forfeiture  of  his  office. 

Section  2S9  o(  B.   S. 
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I  81S4.  Action  on  Judgment  of  Jnatlee. 

Id  an  action  upon  a  judgment  of  a  jiistice  of  the  peace.bronght 
D  the  comity  wherein  it  was  rendered,  within  five  years  after 
Ae  rendition  thereof,  against  a  defendant  upon  whom  the  sum- 
Bons  was  personaUy  served,  no  costs  can  he  recovered,  except 
rhere  the  justice,  who  rendered  the  judgment,  is  dead,  or  out 
f  office,  or  otherwise  incapable  of  acting:  or  has  removed  from 
fce  county:  or  where  one  of  the  narties  has  died:  or  where  die 
locket  of  the  judgment  has  been  lost  or  destroyed. 

Oo.  Proe^  1 71,  lagt  clause. 

I  816S.  Id.  I  proof  of  Jndarmenty  etc. 

In  an  action  brought  upon  a  judgment  of  a  justice  of  the 
toftce,  who  is  dead,  or  out  of  office,  or  otherwise  incapable  of 
leting:  or  has  removed  from  the  county;  or  cannot  be  found 
kerein;  the  original  docket*book  of  the  justice  is  presumptive 
^ence  of  any  matter  entered  therein,  as  prescribed  by  law;  but 
be  presumption  may  be  repelled  by  proof.  If  the  docket-book 
I  lost  or  destroyed,  or  if  it  cannot  be  produced,  after  reasonable 
ffort  to  obtain  it,  the  like  proof  may  be  given,  respecting  the 
BGovery  of  the  judgment,  as  upon  any  other  question  of  fact. 

tectkMM  266  and  267,  R.  S. 

f  8156.  ESjcecntlon  of  mandate  by  private  peraon. 

A  justice  of  the  peace,  who  issues  any  mandate,  authorized 
f  this  chapter,  except  a  venire,  may,  at  the  request  of  the 
Irty,  whenever  he  deems  it  expedient  so  to  do,  empower,  by 
written  authority  indorsed  upon4;he  mandate,  any  proper  person 
t  full  age,  not  a  party  to  the  action,  to  serve  or  otherwise 
kecute  it.  For  that  purpose  the  person  so  empowered  has  all 
b  power  and  authority,  and  is  subject  to  all  the  obligations 
Id  liabilities,  of  a  constable;  and  his  return  is  evidence  in  like 

nner  as  a  constable's.     But  a  person  so  empowered  is  not 

'tied  to  any  fee  or  reward  for  his  services, 
ioaa  271  and  272,  R.  S.    See  ft  2885,  ante. 

31S7*  Constable  to  exeente  mandates  in  person. 

A  constable,  to  whom  a  mandate  is  directed  and  delivered  as 
described  in  this  chapter,  must  execute  it  in  person,  pursuant 
>  the  tenor  thereof.    He  cannot  act  by  deputy  in  such  a  case. 
iectton  273.  B.  S.    See  |  2885,  ante. 


I  S1S8.  Sberiff  to  act  where  execntion  of  mandate  is 
Med. 

If  a  constable,  to  whom  a  mandate,  issued  by  a  justice  of  the 
•nee,  is  directed  and  delivered,  finds,  or  has  reason  to  apprehend, 
iat  resistance  will  be  made  to  the  execution  thereof,  he  may 
»liver  it  to  the  sheriff  of  the  county,  with  a  written  certificate, 
ating  the  facts,  and  requiring  the  sheriff  to  execute  it.  There- 
in the  sheriff  must  execute  the  mandate;  and  he  is  subject 
»  all  the  liabilities  attaching  to  a  constable  in  executing  it. 
actions  104,  105,  and  106  of  this  act  apply  to  a  mandate  dellv- 
«d  to  a  sheriff,  as  prescribed  in  this  section. 
•so    It  104-108,  ante. 
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CHAPTER  XX. 

Provisions  Relating:  to  Certain  Courts  in  Cities,  9bA 

the  Proceedings  Therein. 

TITLE     I —  The  City  Court  of  t  he  Cltj  of  Kew  York. 

TITLE    II.— The  Miiror^a  Coart  of  the  CItf  Af  HadeoB,  ^md  the  BBcoi^en 
CuurU  of  the  Cities  of  I  tira  aad  Oswego* 

TITLE  IIL-The  City  Court  of  Tonkers. 

TITLE  lY.-  The  DUtrIrt  Courts  of  the  Clt/  of  New  lork,  uud  the  UaUm 
Courts  of  the  Cities  of  Albaajr  mud  Trof. 

TITLE     T.— Th0  Muulcipal  Court  of  the  ( Itjr  of  Bochester. 

TITLE  I. 
The  city  court  of  the  city  of  New  York. 

Article  1.  ProTlslons  fpen<»rally  applicable  to  ppooeedlnjrs  In  the  court. 

2.  ProvlRlonH    ««xclu8lv<»ly    applicable    to    the    proccM  dinfrc.    othor  ihft 

npp<HlM,   In  un  ordinary  action. 

3.  ProvNlons    excluHlvoly    applicable    to    the    proceedings,    other   ihis 

appc'uls.    lu   certain  marine  causes. 

4.  Appcalfl. 

ARTICLES  FIRST. 

Provisions  generally  applicdifie  to  proceedings  in  the  court. 

Sec.  B1&9.  Provisions,   applying  generally  to  courts  of  reconl.  subject  to  c«^( 

tain  qualillcations.  I 

31G0.  Certain  sections  not  to  apply  to  New  York  city  court;  Who  a  MS*] 

resident, 
r.ir.i    MM  Ml'    i>.i    service  of  notices. 
iiHi2.  Service  of  notice  of  trial;  filing  of  note  of  loauf 
^l(>>.   When    court    may   relieve   fi'om   Imprisonment.  i 

31G4.   Money;    bow   paid   into  the  court. 
3IG4a.     Fi*ea  of  clerit   of   New   York  city  court. 

S  315U.   [Am'd,  1907.]    ProTislOMi,  applrinir  venenillr  to 
eourtM  of  record,  anbject  to  certain  qnallflcatlonii. 

Kach  of  tlu'  fori'pToing  provisions  of  this  act    which  is  made,  byi 
chniiter  twt'iit.v-sofoiul  of  this   act,   applicable  to   the  city  tH)nrl 
of  the  city  of  New-York,  or  generally  to  courts  of  record,  is  s«l»'; 
jcct  to  the  (jiialitications  and  exceptions  expressed  or  plaixUj'  iic* 
l)licd  in  tills  title. 

L.   1872,     ch.  029,   {  2;  am'd  L.  1907,   ch.  707.     In  effect  Aug.   12,  1907. 

SSieo.  [Am'd,   1896,   10O2.]    Certain  aectlonu  not  to  appUi 
to  Ne^fv  York  city  court;  -vrbo  a  non-reaident. 

Sections  four  hundred  and  thirty-eipht  and  six  hundred  and 
three,  sections  si.x  hundred  and  eleven  to  six  hundred  and  niw- 
teen,  both  in(h:sive,  and  sections  six  hundred  and  thirty-fl^ 
eijzht  hundred  and  twenty-seven  and  ten  hundred  and  fifteen  vi 
this  act  do  not  Jipply  to  an  action  or  a  special  proceeding  brourM. 
in  the  city  conrt  of  the  city  of  New  York,  or  before  a  jnstw^ 
thereof,  or  to  any  ])roceeding  therein.  Sections  thirty-two  bnBj 
drod  and  sixty-ci^rht  and  thirty-two  hundred  and  sixty-niae 
this  act  do  not  ajiply  to  an  action  in  the  court,  proseoated 
prescribed  in  article  third  of  this  title;  or  where  an  iindertaki 
has  been  giv<.'U  as  prescribed  in  section  thirty-one  hundred  a 
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siitj-five  of  thirf  Act.  A  plaintiff,  in  an  action  bronght  in  the 
court,  who  has  an  officf  for  the  regular  transaction  of  business 
in  i/eison,  ^vithin  the  city  of  New  York,  is  deemed  a  resident  of 
that  city,  within  the  meaning  of  sections  thirty-two  hundred  and 
sixty-eight  and  thirty-two  hundred  and  sixty-nine  of  this  act. 

2.  The  provisions  of  section  ten  hundred  and  thirteen  of  the 
♦»ode  of  civil  procedure  are  hereby  made  applicable  to  and  binding 
upon  the  city  court  of  the  city  of  New  York. 
L.  1896,  ch.  064.    See  |  1013.    L.  1902.  ch.  olft     In  effect  Sept.  1,  1902. 

13101.  [Am'a,  190a.]  Time  for  seririce  of  notlcsea  in  New 
York  cltr  eonrt. 

The  time  for  personal  service  of  certain  notices,  in  an  action 
brought  in  the  court,  is  as  follows: 

1.  Notice  of  justification  of  the  sureties,  in  an  undertaking 
given  by  the  plaintiflF,  as  security  for  the  defendant's  costs,  not 
more  than  two  days.  i 

2.  Notice  of  an  application  for  judgment  in  a  case  specified 
in  section  five  hundred  and  thirty-seven  of  this  act;  notice  of  a 
motion  to  strike  out  a  pleading,  in  a  case  specified  in  section  five 
hundred  and  thirty-eight  of  this  act;  notice  of  an  application  for 
judgment  upon  the  defendant's  default,  or  of  the  execution  of  a 
reference,  or  writ  of  inquiry,  or  of  an  assessment  thereupon,  as 
prescribed  in  section  twelve  hundred  and  nineteen  of  this  act; 
not  less  than  two  days. 

3.  Notice  of  the  justification  of  bail,  not  less  than  two,  -nor 
more  than  ten  days. 

4.  Notice  of  a  motion,  other. than  a  motion  specified  in  subdi- 
vision second  of  this  section,  not  less  than  four  days;  but  the 
court  or  a  justice  thereof  may,  upon  an  aflldavit  showing  grounds 

,  therefor,  prescribe  a  shorter  time,  by  an  order  to  show  cause. 

5.  Notice  of  trial  of  an  issue  of  fact,  or  of  an  issue  of  law; 
[.notice  of  any  hearing,  the  time  for  serving  which  is  not  expressly 
iprescribed  in  either  of  the  foregoing  subdivisions  of  this  section, 
for  elsewhere  in  this  title;  not  less  than  five  days. 

I  6.  Notice  of  taxation  of  costs,  not  less  than  two  days;  except 
where  all  the  attorneys,  serving  and  served  with  the  notice, 
reside  or  have  their  offices  in  the  city  of  New  York,  in  which 
case,  one  day's  notice  is  sufficient. 

L,  1872,  ch.  629,  H  5  and  14;  L.  3874.  ch.  M5,  |  2;  L.  1875,  ch.  470,  §S  17 
Bod  50;  ftlflo.   §  51.  Bubd.  10;  L.   1902,  ch.  KIR  *  In  effect  Sept.  1,  1902. 

13162.  [Am'd,  1902.}  Service  of  notice  of  trial}  fllingr  of 
mote  of  i««iie. 

Notice  of  trial  of  an  issue  triable  at  a  term  of  the  court  may 
be  given  for  any  day  of  the  term.  A  note  of  issue  must  be  filed 
at  least  two  days  before  the  day,  or  the  commencement  of  the 
term,  for  which  the  notice  of  the  trial  is  given;  and  it  must,  in 
addition  to  the  matters  specified  in  section  nine  hundred  and 
seventy-seven  of  this  act.  state  the  day  or  the  term,  for  which 
the  notice  has  been  given.  But  this  and  the  last  section  do  not 
apply  to  a  case  where  specifli  provision  is  otherwise  made  in 
article  third  of  this  title. 

See  L.  1874.  ch.  645.  5  2;  L.  1902,  ch.  615.    In  effect  Sept.  1.  1902. 
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§  3103.  When  court  may  relieve  from  tmprl«omiient. 

Where  it  sntisfaotorily  appears  that  a  parti',  who  is  actuallr 
coufiued  iu  jail,  by  virtue  of  an  order  of  arrest,  or  an  execution 
ifgaiust  the  i)ers()n,  issued  in  an  action  brought  in  the  court,  is 
physically  unable  to  endure  the  conhnemeut,  and  that  he  cannot 
procure  bail,  or  the  necessary  sureties  iu  a  bond  for  the  jaK 
liberties,  as  the  case  requires,  the  court,  or  justice  thereof,  may. 
in  its  or  his  discretion,  by  order,  direct  the  sheriff  to  release  hiui 
from  custody.  The  sheriff  must  obey  such  an  order.  After  suoL 
a  release  from  an  execution  against  the  person,  another  execution. 
agniust  the  person  of  the  judgment  debtor,  cannot  be  issued  upi»n 
the  judgnient;  but  the  judgment  creditor  may  enforce  the  judg- 
ment against  property,  as  if  the  execution,  from  which  the  judg- 
ment debtor  was  released,  had  been  returned  without  his  being 
taken. 
Sec  L.  1875,  cb.  479,  part  of  {  10. 

§  3164.  Money)  boi^  paid  Into  the  court. 

Money  paid  into  the  court,  pursuant  to  any  provision  of  thb 
act,  must,  unless  the  court  otherwise  directs,  be  paid  directly  t«» 
the  chamberlain  of  the  city  of  New- York,  to  the  credit  of  the 
cause  in  which  it  is  paid. 

S  ifl04a.  [Added,  lOOe.]     Fees  of  cleric  of  New  York  eltr 
court. 

The  clerk  of  the  city  court  of  the  city  of  New  Y'ork  is  entitled 
to  receive  for  the  use  of  the  city  of  New  York,  for  the  services 
performed  by  him  the  following  fees  and  none  other:   For  filing 
a  note  of  issue  for  the  general  or  etjuity  calendar,  three  dollars: 
for  entering  final  judgment  in  an  action,  including  the  filing  of 
the  judgment  roll,  fifty  cents;  and  ten  cents  in  addition  for  each 
folio  exceeding  ten,  contained  in  said  judgment.     For  filing  and 
entering  an  order  directing  the  change  of  name,  one  dollar  for 
each  name  so  changed.     For  entering  any  other  order  or  an  inter- 
locutory judgment,  ten  cents  for  each  folio  exceeding  five.     Forj 
a   certified   or   other  copy   of  an   order,   record,   or  other   pai>er, 
entered  or  filed  in  his  otiice.  five  cents  for  each  folio.     For  filing 
and  ent(M-iiig  a  certiti<'nte  of  satisfaction,  of  a  judgment  twenty- 
five  cents  jiiid   for  certifying  a  coi)y   thereof  twelve  cents.    For 
filing    and    entering    an    assignment    of    a    judgnient    twenty-five 
cents,  and  for  certifying  a  copy  thereof  twelve  cents.     For  filing 
and  entering  a  rolonse  of  a  judgment  twenty-five  cents,  and  for 
certifying   a   copy   thereof  twelve  cents.     For  certifying  a  tran- 
script of  the  docket  of  a, judgnient  twelve  cents.     For  an  extra«*t 
of  the  niinntos  of  a  trial  ten  cents.     For  attesting  the  correctness 
of  the  coi)y  of  any  paper  or  record  on  file  in  his  ofllce,  ten  cent* 
for  each    folio.      For  a   certificate  other  than   herein   described, 
twenty-five  cents.     For  making  and  certifj'ing  a  search  for  any 
paper  or  record,  one  dollar.     For  companng  and  certifying  the 
printed   papers  on  appeal  from  an  order  or  judgment  taken  a-* 
proscril)ed  in  article  fourth  of  title  first  of  chapter  twenty  of  thi^ 
act,  one  cent  p(m*  folio  thereof.     But  where  the  attorneys  for  all 
the  parties  interested,  other  than  parties  in  default    or  against 
whom   a  judgmont  or  a  final  order  has  been  taken,  and  v*  n'»t 
appealed  from,  stipulate  in  writing  that  a  paper  is  a  copy  of  any 
I)aper  whereof  a  certified  copy  is  required  by  any  provisions  of 
this  act,  the  stii^ilation  takes  the  place  of  a  certificate,  as  to  the 
parties  so  stipiilating,  and  the  clerk  is  not  required  to  certify  the 
same,  or  entitled  to  any  fees  therefor.     And  the  paper  so  proved 
by   stipulation  shall   be  received  by  the  clerks  or  all  the  conrt? 
and  by  the  courts  and  shall  be  used  or  filed  with  the  same  foroe 
and  effect  as  if  certified  by  a  clerk  of  the  court. 
Added  L.   1006.  ch.  273.    In  effect  Apr.   19,  1900. 
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article:  bcscond. 

Vtwmbfw  exclusively  applicable  to  the  prooeodingsy  other  them 

appecUSj  in  an  ordinary  action, 

te.  3166.  Biunmoiit. 

3166.  Time   for   serrice  of   pleadlosa,    etc. 

3167.  Enforcement  of  certain  Judgments  In  favor  of  working  women. 

3168.  Time  for  non-acceptance  and  justitlcatlon  of  bail,  etc. 
3160.  Proof  neceBaary  to  obtain  warrant  of  attacbmeut. 
3170.  Senrice  of  summons  without  tbe  city,  or  by  publication. 
8171.  CommUsion   to   take  testimony. 

3172.  Court  may  refer  auestlon  arising  upon  a  motion. 

3173.  Time   for  filing   decision   upon   a    trial   by   tbe   court.    Id.;    wban 

BuiBcient.  * 

8174.  Counterclaims. 

3175.  Perishable   property  may  be  sold. 

3176.  Portion  of  yerdlct,   etc.,  may   be   remitted. 

i  dl6S.  Smnmoii*. 

The  summons,  in  an  action  brought  in  the  court,  muet  state  that 
ie  time,  within  which  the  defendant  must  serve  a  copy  of  his 
luwer,  18  six  days  after  the  service  thereof,  exclusive  of  the  day 
f  service;  except  in  one  of  the  following  cases: 

1.  A  justice  of  the  court  may,  upon  satisfactory  proof,  by 
ffidavit,  that  either  the  plaintiff  or  the  defendant  resides 
4thont  the  city  of  New- York;  or,  where*  there  are  two  or 
M>re  plaintiffs,  or  two  or  more  defendants,  that  all  the 
laintiils  or  all  the  defendants  reside  without  that  city, 
farect,  by  an  order,  that  the  defendant  be  summoned  to 
uwer  within  a  shorter  time,  specified  therein,  not  less  than  two 
lys  after  the  service  of  the  summons,  exclusive  of  the  day  of 
BTice;  whereupon  the  summons  must  correspond  to  the  order, 
fce  order  nnst  be  indorsed  upon  or  annexed  to  the  summons; 
dd  a  copy  thereof  must  be  delivered  with  a  copy  of  the  sum- 
ttns.    Tne  justice  may,  in  his  discretion,  ns  a  condition  of  grant- 

the  order,  require  the  plaintiff  to  give  an  undertaking,  with 

or  more  sureties,  to  the  effect  that  the  plaintiff  will  pay  any 

ont  which  may  be  rendered  against  him  in  the  action,  not 

ing  a  sum  specified  in  the  undertaking,  which  must  be  at 

ns^  two  hundred  dollars. 

2.  Where  an  order,  directing  service  of  the  summons  without 
le  city  of  New-York,  or  by  publication,  is  granted,  the  summons 
inst  state  that  the  time,  within  which  the  defendant  must  serve 

copy  of  his  answer,  is  ten  days  after  service  thereof,  exclusive 
f  the  day  of  service.  If  a  summons,  requiring  the  defendant  to 
ttsrwer  within  n  shorter  time,  has  been  in.^ued,  ns  prescribed  in 
lis  section,  before  an  order  specified  in  this  subdivision  is  granted, 
le  justice  granting  such  an  order  may  direct  that  the  summons 
e  amended  accordingly,  and  thereupon  the  summous  published, 
r  eerved  without  the  city,  pursuant  to  the  order,  must  correctly 
tate  the  time. 

li.   1872,  ch.  29.    8  5;  L.   1874,   ch.  545,   )f  1. 

{  3100.  Time  for  Mervioe  of  plead Inars*  etc. 

The  time,  within  which  a  defondant  in  a  case  specified  in  see- 
on  479  of  this  act  must  demand  a  copy  of  the  complaint,  and  the 
ime  within  which  the  plaintiff  must  perve  the  same,  after  a  de- 
ia.nd  thereof,  as  prescribed  in  thnt  soetion.  and  the  time,  within 
rhich  a  copy  of  a  pleading,  subsequent  to  the  complaint,  must  be 
erved,  after  the  service  of  a  copy  of  the  preceding  plrading,  is  the 
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S  8148.  Juatlce  to  fmrniiib  eopie*  of  papers. 

A  justice  of  the  peace  must  furnish,  upon  request  and  ptf 
ment  of  bis  fees,  to  any  person  interested  in  a  judgment  or  orde 
entered  by  him,  a  transcript  of  the  judgment  or  order,  iogetlK 
with  a  copy  of  all  the  entries  in  his  docket-book,  relating  to  thi 
cause;  a  copy  of  his  minutes  of  the  evidence  in  the  cause,  or  tk 
substance  of  the  testimony,  if  he  has  not  taken  minutes;  and  i 
copy  of  any  paper  on  file  in  the  cause:  or  such  portions  therel 
as  are  required. 

L.  IMl,  ch.  141,  i  1  (4  Edni.  546). 

%  S150.  Tr»iicfer  of  aotion  when  Jnstlee's  term  expiree,  otew 

If  the  term  of  office  of  a  justice  of  the  peace  is  about  to  expire,! 
he  is  about  to  remove  from  the  town  or  cit3%  before  judgmeotj 
rendered  in  an  action,  or  a  final  order  is  made  in  a  special  pi 
ing,  pending  before  him.  he  must  previously  make  a  written  oi 
reciting  the  fact,  and  directing  the  action  or  special  proceeding 
be  continued  before  another  justice  of  thtf  same  town  or  city,  m 
in  the  order. 

{  8151*  Id.;  when  Jastloe  Is  »  wltaets* 

If,  before  an  issue  of  fact  is  joined  in  an  action  or  special  pi 
ing,  the  defendant,  or,  where  he  has  not  been  arrested,  his  attoi 
presents  to  the  justice  satisfactory  proof,  by  affidavit,  that  the 
tice,  before  whom  the  action  or  special  proceeding  is  pending, 
material  witness  for  the  defendant,  without  whose  testimony  &' 
not  safely  proceed  to  trial,  setting  forth  therein  the  particular 
and  circumstances,  which  he  expects  to  prove  by  him;  the  ji 
must  forthwith  make  a  written  order,  directing  the  action  or  si 
proceeding  to  be  continued  before  another  justice  of  the  same  t4 
or  city,  named  in  the  order. 

See  2  R.  8.229,  i  21  (2  Edm.  215) ;  also,  id.,  f  118,  am*d.  I^  1838.  ch.  943;  L.  1S7S,  eh.1 

%  815S.  Proceedings  upon  tnuiBfer« 

Where  an  order  is  made,  as  prescribed  in  either  of  the  last 
sections,  the  constable  must  forthwith  take  it  and  all  other  pa] 
in  the  action,  with  the  body  of  the  defendant,  if  be  is  under 
before  the  justice  named  in  the  order.    The  plaintiff  or  petiti< 
must  forthwith  appear  before  that  justice,  who  must  take 
nizance  of  the  action  or  special  proceeding,  and  must  pi 
therein  as  if  it  had  been  commenced  before  him.     Costs,  recorc 
in  the  action  or  special  proceeding,  include  the  fees  allowed  by 
for  services  pcrfonned  by  the  constable  and  the  justice,  before 
tmnsfcr.  to;rether  with  the  fees  allowed  by  law.  for  the  pi 
before  the  justice  to  whom  the  cause  is  transferred. 

(  31 S8.  Penalty  for  not  paylnor  o<rer  moaeT* 

A  justice  of  the  pence,  who  neglects  or  refuses,  within  a 
sonnble  time  after  doniund,  to  pay  any  money,  collected  by 
in  his  official  capacity,  to  the  person  entitled  thereto,  ts  gol 
of  a  misdemeanor,  and  shall  be  punished  accordingly.     A 
viction  also  operates  as  a  forfeiture  of  his  office. 

Section  2BS  oC  R.   B. 
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creditors,  or  that  he  has  assigrned,  disposed  of,  or  Re«reted,  or  is 
about  to  assign,  dispose  of,  or  secrete  property,  with  the  like 
Intent. 

4.  That  the  defendant,  being  an  adudt  and  a  resident  of  that 
borough  has  been  continuously  without  the  United  States  more 
than  six  months  next  before  the  granting  of  the  warrant,  and  has 
not  made  a  designation  of  a  person  upon  whom  to  serve  a  sum^ 
mons  in  his  behalf,  as  prescribed  in  section  four  himdred  and 
thirty  of  this  act;  or  a  designation  so  made  no  longer  remains  in 
force. 

SmL.  18n,ch.aOO.H83.Mand47;  L.  1872,  oh.  fl89 ;  see.  also,  L.  1870,  ch.  196 ;  L.  1899. 
A.  an.    In  effect  Sept.  1, 1889. 

I  3170.  Service  of  liviniiioiiM  ^rltbout  the  city,  or  by  p«b« 
licatlOA. 

'     An  order,  directing  the  sorvioe  of  a  summons,  cither  without 

the  city  of  New- York,  or  by  publication,  may  be  granted  by  the 

cotirt,  or  by  a  justice  thereof;  but  only  in  a  case,  where  a  war- 

'  rant  of  attachment  has  been  issued,   as  prescribed   in  the  last 

'Section,  and  personal  serrice  of  the  summons  cannot  be  made, 

with  due  diligence,  within  that  city.    The  plaintiff,  when  he  ap- 

Ij^ies  for  such  an  order,  must  show  by  affidavit,  to  the  satisfaction 

l«f  the  court  Or  justice,  that  the  case  is  within  this  section.    Where 

iOn  order  is  granted,  as  prescribed  in  this  section,  service  of  the 

^summons   without  that  city   may   be   made,   as  directed   in  the 

I  order,  either  within  or  without  the  State.    Sections  440  to  445, 

both  inclusive,  and  sections  638,  707,  and  708  of  this  act  apply 

to  the  service  or  publication,  pursuant  to  such  an  order,  and  to 

the  proceedings  relating  to   the  same,   and  subsequent  thereto; 

^substituting  the  words.  **  the  city  of  New-York  ",  in  place  of  the 

IwordR,   "the  State"  wherever  the  latter  words  occur.     If  the 

^defendant  is  a  resident  of  the  city  of  New-York,  the  order  must 

ilso  direct  that  a  copy  of  the  summons,  complaint,  and  order  bo 

Tt  at  bis  residence,  specifying  it,  with  a  person  of  suitable  age 

d    discretion,  if,  upon  reasonable  apolication,  admittance   can 

.,  obtained,  and  such  a  ijerson  found  who  will  receive  it;  or,  if 

jdmittance  cannot  be  so  obtained,  nor  such  a  person  found,  by 

'Sffizing  the  same  to  the  outer  door  of  the  residence  so  specified. 

L.  1S74,  ch.  *545,  {  3.    See,  8lM>,  9  488,  eubd.  3.  ante. 

I  31T1.  <7oinBai««ioii  to  take  teattmony. 

The  application,  to  the  court,  of  article  second  of  title  third 
of  chapter  ninth  of  this  act,  is  subject  to  the  following  qualifica- 
^ionsi 

1.  The  words,  "the  city  and  county  of  New- York,  or  either 
of  the  counties  of  Richmond.  Kings,  Queens,  or  Westchester", 
must  be  regarded  ns  substituted,  in  place  of  the  words,  "the 
State",  wherever  those  words  are  used  in  that  article,  with 
respect  to  the  locality  of  a  witness. 

2.  Interrogatories,  framed  pursuant  to  that  article,  can  be  set- 
tU*6   only  by  a  justice  of  the  court. 

3.  A  commission,  or  order  to  tnko  depositions,  issued  or  granted, 
pursuant  to  that  article,  may  be  executed  either  within  or  with- 
out the  State. 

I*.  1862.  ch.  3S»,  9  8.    See  ante.  ||  887. 

Oil 


( 


3172-76 


CITY  COURT  OF  N.  Y. 


c.  20, 1. 1,  a.  2 


I  8172.  Court  majr  refer  aneKtion  aritiinar  upon  &  motion* 

The  court  may.  of  its  own  motion,  or  upon  the  application  of 
either  party,  witliout  the  consent  of  the  other,  by  order^  direct 
a  reference,  to  determine  and  report  upon  a  question  of  fact, 
arising  upon  a  motion,  in  any  stage  of  an  action. 

L.  1S7S.  ch.  479,  i  65.    See  ante.  {  887. 

(  3173.  Time  for  fllingr  dectBion  upon  a  trial  by  tbe  court. 
Id.{  irl&en  •uffloient. 

The  time  within  which  the  decision  of  the  court  must  be  filed, 
in  a  case  specified  in  section  1010  of  this  act,  is  ten  days  after 
the  cause  is  finally  submitted.  The  decision  of  the  court,  in  a 
case  specified  in  section  1022  of  this  act,  is  sufficient  if  it  directs 
the  judgment  to  be  entered  thereupon;  but,  if  so  required  by  a 
party  appealing,  the  justice  by  whom  the  decision  was  made, 
must,  within  ten  days  after  the  appeal  is  perfected,  and  notice 
thereof  and  of  the  requirement  is  given  to  him^  make,  and  file 
with  the  clerk,  a  soecial  decision,  stating  separately  the  facts 
found,  and  the  conclusions  of  law. 

L.    1872,    ch.    629,    |   4. 

I  8174.  Counterclaims. 

A  counterclaim,  specified  in  subdiTlsion  second  of  section  501 
of  this  act,  cannot  be  interposed,  in  an  action  brought  in  the 
court,  unless  it  is  of  such  a  nature,  that  the  court  has  jurisdiction 
of  an  action  founded  thereupon;  except  that,  in  an  action  brought 
by  an  executor  or  administrator,  any  counterclaim  may  be  inter- 
posed, which  could  be  interposed,  in  a  like  action,  brought  in  the 
supreme  court.  A  Counterclaim  may  be  interposed,  in  an  action 
brought  in  the  court,  without  respect  to  the  amount  thereof; 
and  judgment  thereupon,  in  favor  of  the  defendant,  may  be 
rendered  for  any  sum. 

S  8175.  Periahable  property  may  be  sold. 

Where  perishable  property  has  been  levied  upon,  by  Tirtne  of 
an  execution  or  warrant  of  attachment,  the  court  may,  upon  the 
application  of  the  officer  making  the  levy,  by  order,  direct  the 
sale  thereof,  at  such  a  time,  and  upon  such  a  notice,  as  it  dpona 
proper;  and  thereupon  the  property  must  be  sold  accordingly. 

L.  1874,  ch.  646.   §  6. 

I  3176.  Portion  of  verdict,  etc.,  may  be  rentttted. 

A  party  to  whom  a  sum  is  awarded,  upon  a  trial,  an  assess- 
ment of  damages,  or  the  execution  of  a  reference  or  writ  of  in- 
quiry, may  remit  any  portion  thereof,  and  take  judgment  for  the 
residue. 


Zee  L.  1867,  ch.  344.   S  49. 
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,«iiiT-five  of  thid  act.  A  plaintiff,  in  an  action  brought  in  the 
coart  who  has  an  oflBce  for  the  regnlar  transaction  of  business 
in  (leiBon,  within  the  city  of  New  York,  is  deemed  a  resident  of 
jjhat  city,  within  the  meaning  of  sections  thirty-two  hundred  and 
Kxty-eifrht  and  thirty-two  hundred  and  sixty-nine  of  this  act. 

2,  The  provisions  of  section  ten  hundred  and  thirteen  of  the 
ood<*  of  civil  procedure  are  hereby  made  applicable  to  and  binding 
UpoD  the  city  court  of  the  city  of  New  Y^ork. 

L  ISBt,  ch.  064.    See  |  1013.    L.  1902,  ch.  .^16.    In  effect  Sept.  1.  1902. 

fS161.  [Am'd,  lOOa.]  Time  for  «evviee  of  noticea  in  New 
|rork  city  court. 

*  The  time  for  personal  service  of  certain  notices,  in  an  action 
broujrht  in  the  court,  is  as  follows: 

1.  Notice   of   justification   of   the   sureties,   in   an   undertaking 

ETen  by  the  plaintiflf,  as  security  for  the  defendant's  costs,  not 
ore  than  two  days.  i 

2.  Notice  of  an  application  for  judgment  in  a  case  specified 
in  section  five  hundred  and  thirty-seven  of  this  act;  notice  of  a 

otion  to  strike  out  a  pleading,  in  a  case  specified  in  section  five 

dred  and  thirty-eight  of  this  act;  notice  of  an  application  for 

ent  upon  the  defendant's  default,  or  of  the  execution  of  a 

ference,  or  writ  of  inquiry,  or  of  an  assessment  thereupon,  as 

ibed  in  section  twelve  hundred  and  nineteen  of  this  act; 

t  less  than  two  days. 

3.  Notice  of  the  justification  of  bail,  not  less  than  two,  nor 
re  than  ten  days. 

4.  Notice  of  a  motion,  other. than  a  motion  specified  in  subdi- 
Won  second  of  this  section,  not  less  than  four  days;  but  the 
rart  or  a  justice  thereof  may,  upon  an  affidavit  showing  grounds 
ierefor,  prescribe  a  shorter  time,  by  an  order  to  show  cause. 

5.  Notice  of  trial  of  an  issue  of  fact,  or  of  an  issue  of  law; 
Dtice  of  any  hearing,  the  time  for  serving  which  is  not  expressly 
rescribed  in  either  of  the  foregoing  subdivisions  of  this  section, 
r  elsewhere  in  this  title;  not  loss  than  five  days. 

6.  Notice  of  taxation  of  costs,  not  less  than  two  daj's;  except 
fcere  all  the  attorneys,  serving  and  served  with  the  notice. 
Bide  or  have  their  offices  in  the  city  of  New  York,  in  which 

,  one  day's  notice  is  sufficient. 

L  lg72.  ch.  629.  SI  5  and  14;  L.  3874.  ch,  545.  §  2;  L.  1875.  ch.  470,  §{  17 
tA  50;  also,   §  51,  snbd.  10;  L.   1902,  ch.  SIR  '  In  effect  Sept.  1,   1902. 

ISIOZ.  [Am'd,  19020  Service  of  notice  of  trial  |  flllns  of 
iMte  of  iiiaiie. 

^  Notice  of  trial  of  an  issue  triable  at  a  term  of  the  court  may 
w  given  for  any  day  of  the  term.  A  note  of  issue  must  be  filed 
it  least  two  days  before  the  day,  or  the  commencement  of  the 
nn,  for  which  the  notice  of  the  trial  is  given:  and  it  must,  in 
dition  to  the  matters  specified  in  section  nine  hundred  and 
venty-seven  of  this  act.  state  the  day  or  the  term,  for  which 
notice  has  been  given.  But  this  and  the  last  section  do  not 
^J  to  a  case  where  special  provision  is  otherwise  made  in 
icle  third  of  this  title. 
fceL.  1874.  ch.  545.  I  2;  L.  1902,  ch.  B15.    In  effect  Sept.  1,  1908. 
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§  3103.  When  court  may-  relieve  from  lmprt»oiuMeBt. 

Where  it  satisfactorily  appears  that  a  party,  who  is  actuaHf 
confined  in  jail,  by  virtue  of  an  order  of  arrest,  or  an  execatkni 
irsraiust  the  person,  issued  in  an  action  brought  in  the  court,  i:i 
physically  unable  to  endure  the  confinement,  and  that  he  eaiuMt 
pv'^cure  bail,  or  the  necessary  sureties  in  a  bond  for  the  jail 
liberties,  as  tlie  case  requires,  the  court,  or  justice  thereof,  may, 
in  its  or  his  discretion,  by  order,  direct  the  sheriff  to  release  hii^ 
from  custody.  The  sheriff  must  obey  such  an  order.  After  socfc 
a  release  from  an  execution  against  the  person,  another  esecatioa^ 
agfliiiyt  the  person  of  the  judgment  debtor,  cannot  be  issued  npoo 
the  judgment;  but  the  judgment  creditor  may  enforce  the  judc? 
uieiit  against  property,  as  if  the  execution,  from  which  the  JudfJ 
!!ioi)t  debtor  was  released,  had  been  returned  without  his  beii^ 
taken. 
See  h.  1870,  ch.  479,  part  of  8  10. 

I  3164.  Money )  hoi^  paid  Into  tlie  conrt. 

Money  paid  into  the  court,  pursuant  to  any  provision  of  thii 
act,  must,  unless  the  court  otherwise  directs,  be  paid  directly  ti 
the  chamberlain  of  the  city  of  New-York,  to  the  credit  of  tid 
cause  in  which  it  is  paid.  | 

8  Sl04it,  [Added,  lOOe.]     Fees  of  cleric  of  Mew  York  d 
court. 

The  clerk  of  the  city  court  of  the  city  of  New  York  is  cntit 
to  receive  for  the  use  of  the  city  of  New  York,  for  the  servii 
performed  by  him  the  following  fees  and  none  other:  For  fili 
a  note  of  issue  for  the  general  or  equity  calendar,  three  doll 
for  entering  final  judgment  in  an  action,  including  the  filing 
the  judgment  roll,  fifty  cents;  and  ten  cents  in  addition  for  ea 
folio  exceeding  ten,  contained  in  said  judgment.     For  filing 
entering  an  order  directing  the  change  oi  name,  one  dollar  fi 
each  name  so  changed.     For  entering  any  other  order  or  an  int 
locutory  judgment,  ten  cents  for  each  folio  exceeding  five.     F 
a   certified   or   other   copy   of   an   order,   record,   or   other   pa. 
entered  or  filed  in  his  office,  five  cents  for  each  folio.     For  filii 
and  entoring  a  certificate  of  satisfaction,  of  a  judgment  twen 
five  cents  and   for  certifying  a   copy   thereof  twelve   cents.    F 
filing    and    entering    an    assignment    of   a   judgment    twenty-fi 
cents,  and  for  certifying  a  copy  thereof  twelve  cents.     For  fili 
and  entering  a  release  of  a  judgment  twenty-five  cents,   and  foi 
certifying   a   copy   thereof  twelve  cents.     For  certifying   a   tni» 
script  of  the  do<*ket  of  a  Judgment  twelve  cents.     For  an  extrad 
of  the  minutes  of  a  trial  ten  cents.     For  attesting  the  correctne* 
of  the  copy  of  any  paper  or  record  on  file  in  his  office,  ten  cent* 
for   each    folio.      For   a   certificate   other   than   herein    described^ 
twenty-five  cents.     For  making  and  certifying  a  search  for  anf 
paper  or  record,  one  dollar.     For  comparing  and  certifying  th«i 
printed  papers  on  appeal  from  an  order  or  judgment   taken  as] 
prescribed  in  article  fourth  of  title  first  of  chapter  twenty  of  thisi 
act,  one  cent  per  folio  thereof.     But  where  the  attorneys  for  ilf 
the   parties   interested,  other  than  parties  in  default    or  against 
whom  a  judgment  or  a  final  order  has  been  taken,   and  is  nnt 
appealed  from,  stipulate  in  writing  that  a  paper  is  a  copy  of  nn,T 
paper  wher(»of  a  certified  copy  is  required  by  any  provisions  of 
this  act,  the  stipulation  takes  the  place  of  a  certificate,  as  to  the: 
parties  so  stipulating,  and  the  clerk  is  not  required  to  certify  tb* 
same,  or  entitled  to  any  fees  therefor.     And  the  paper  so  proved 
by   stipulation   shall  be  received  by  the  clerks  of  all   the  conrt? 
and  by  the  courts  and  shall  be  used  or  filed  with  the  same  firce 
and  effect  as  if  certified  by  a  clerk  of  the  court. 
Added  L.  1006.  ch.  273.    In  offoct  Apr.   10,  1000. 
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ARTICLE  S£COND. 


Jj^tUUMB 


exclusively  applicable  to  the  proceedings^  other  than 
appeals,  in  an  ordinary  action, 

r 

%  <lfl6.  SHIIUIIOIM. 

'  S168.  Time   for   serrlce  of   pleadings,    etc. 

ai67.  Eoforcement  of  certain  Judgiueots  In  favor  of  working  women. 
:  &68.  Time  for  oon-acceptaDce  and  justlllcatioD  of  l>all.  etc. 

S1Q9.  Proof  neoessary  to  obtain  warrant  of  attachment. 

3170.  Service  of  summons  without  the  city,  or  by  publication. 
I  UTl.  Commission   to   take   testimony. 
)f  U72.  Court  may  refer  auestlon  arising  upon  a  motion. 

1173.  Time   for   filing   decision    upon   a    trial   by   the    court.    Id.;    whso 
sofflcient.  * 

3174.  Coonterclaims. 

3175.  Perishable   property  may  be  sold. 
31701  Portion   of  yeidlct,   etc..    may   be   remitted. 

,<165.  SmumoiiM. 

snmmoiis,  in  an  action  brought  in  the  court,  maet  state  that 

time,  within  which  the  defendant  must  serve  a  copy  of  his 

Ter,  IS  six  days  after  the  service  thereof,  exclusive  of  the  day 

firice;  except  in  one  of  the  following  cases: 

A  justice   of  the  court   may,   upon   satisfactory   proof,   by 

ivit,    that    either    the    plaintiff    or    the    defendant    resides 

)nt  the  city   of   New-York;    or,    where*  there   are    two    or 

plaintiffs,    or    two    or    more    defendants,    that    all    the 

itlffs    or    all    the    defendants    reside    without    that    city, 

by    an    order,    that    the    defendant    be    summoned    to 

rer  within  a  shorter  time,  specified  therein,  not  less  than  two 

after  the  service  of  the  summons,  exclusive  of  the  day  of 

*;  whereupon  the  summons  must  correspond  to  the  order. 

order  nnst  be  indorsed  upon  or  annexed  to  the  summons; 

t  copy  thereof  must  be  delivered  with  a  copy  jof  the  sum- 

The  justice  may,  in  his  discretion,  ns  a  condition  of  grant- 

[the  order,  require  the  plaintiff  to  give  nn  undertaking,  with 

tor  more  sureties,  to  the  effect  that  tlie  plaintiff  will  pay  any 

Hent  which  may  be  rendered  against  him  in  the  action,  not 

ling  a  sum  specified  in  the  undertaking,  which  must  be  at 

two  hirodred  dollars. 

Where  an  order,  directing  service  of  the  summons  without 

city  of  New-York,  or  by  publication,  is  granted,  the  summons 

state  that  the  time,  within  which  the  defendant  must  serve 

.jy  of  his  answer,  is  ten  days  after  service  thert^of.  exclusive 

flbe  day  of  service.    If  a  summons,  requiring  the  defendant  to 

!'er  within  a  shorter  time,  has  been  iKsued.  as  prescribed  in 

Mction,  before  an  order  specified  in  this  subdivision  Is  granted, 

jnstice  granting  such  an  order  may  direct  that  the  summons 

; amended  accordingly,  and  thereupon  the  summous  published, 

tierred  without  the  city,  pursuant  to  the  order,  must  correctly 

^  the  time. 

6.  1872.  ch.  29.    §  5:   L.   1874,  ch.  645,   {  1. 

|S16Q.  Time  for  servioe  of  pleadlnirst  eto« 

*fce  time,  within  which  a  defendant  In  a  case  specified  in  sec- 
j«479of  this  act  must  demand  a  copy  of  the  complaint,  and  the 
J5J  within  which  the  plaintiff  must  serve  the  same,  after  a  de- 
pd  thereof,  as  prescribed  in  that  section,  and  the  time,  within 
Wen  a  copy  of  a  pleading,  subFequont  to  the  complaint,  must  be 
•▼•d,  after  the  service  of  a  copy  of  the  preceding  ph^ading,  is  the 
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ARTIGIiB  FOURTH. 

Appeals, 

(Amended,  1902.) 

Sec.  3188.  Appeal  from  a  judgment. 
8189.  Idem;  from' an  order. 

3190.  Time  to  appeal  and  proceedings  thereupon. 

3191.  Appeal   to  appellate   division   of  the  supreme   coart  and  in  wbii 

cases. 
8192.  Idem;   proccHHiings  regnlated. 

3193.  Idem;  within  what  time. 

3194.  Idem;  determination  npon  appeal,   how  enforced.  Idem;  where  an 

rrJi'  **»T  laroperlf  granted. 

I  3188.    [Am'd,  18&6,  10O2.]    Appeal  from  a  Jadffment. 

An  appeal,  to  the  supreme  court  may  be  taken  from  a  final  o( 
interlocutory  judg^nent  rendered  in  the  city  court  of  the  city  (A 
New  York  in  a  case  where  an  appeal  may  be  taken  to  the  appe- 
late division  of  the  supreme  court  from  a  final  or  interlocutory 
judgment  rendered  in  the  supreme  court  as  prescribed  in  sectwn 
thirteen  hundred  and  forty-six  and  section  thirteen  hundred  and 
forty-nine  of  this  act. 

L.  1853.  ch.  617,  $  5;  L.  1872.  ch.  629,  SI  9  and  11;  L.  1890,  ch.  946;  L.  IINA 
eh.  51f.   In  effect  Sept.  1,  1902. 

fi  3180.    [Am'd,  1895,   1902.]    Idem;  from  wlwl  order. 

An  appeal  to  the  supreme  court  may  also  be  taken  from  ai 
interlocutory  judgment  rendered,  or  an  order  made  at  chambers, 
or  at  a  special  term  or  a  trial  term  of  said  city  court,  or  from  u^ 
order  made  by  a  judge  thereof  out  of  courts  in  a  case  where  M 
appeal  may  be  taken  to  the  appellate  division  of  the  supren* 
court  from  an  interlocutory  judgment  rendered,  or  an  order  made, 
in  like  manner,  as  prescribed  in  sections  thirteen  hundred  an^ 
forty-seven,  thirteen  hundred  and  forty-eight  and  thirteen  hun^ 
dred  and  forty-nine  of  this  act.  Upon  such  an  appeal  the  suprem*? 
court  shall  have  full  power  to  review  any  exercise  of  discreti(B| 
by  the  court  or  judge  below. 

L.  1872.  ch.   029.   §fi  9  and  10;  L.  1896.  ch.  946;  L.   1902,  ch.  015.    In  <4f«* 

Sept.  1,  1902.  , 

1 3190.  [Am'd,    1002.]    Time    to    appeal    and    proceediM': 
tbereapon* 

An  appeal,  authorized  by  either  of  the  last  two  sections,  m\^^ 
be  takpn  within  ten  days  after  service  of  a  copy  of  the  jadpmen' 
or  ordor  appealed  from,  and  a  written  notice  of  the  date  of  thj 
entry  thereof.  In  every  other  respect,  titles  first,  third  and  fonrt' 
of  ehnpter  twelfth  of  this  act,  so  far  as  the  same  are  applicaWf 
thereto,  apply  to  and  govern  an  appeal,  taken  as  prescribed  i" 
either  of  the  last  two  sections. 
L.  1902.  ch.  515.    In  effect    Sept.   1,  1902. 

S  3191.  [Am*d,  1895,  1902.]  Appeal  to  tbe  appellate  '1* 
viHion  of  the  supreme  court j  In  ivliat  ca»eii. 

An  appeal  to  the  appellate  division  of  the  supreme  court  Inth^ 
first  judicial  departnioiit  may  be  taken  from  the  judgment  "jr 
order  entered  upon  tlie  determination  of  an  appeal  taken  as  pi*" 
seribed  in  section  thirty-one  hundred  and  eighty-ei^ht  and  thirty 
one  hundred  and  eighty-nine  of  this  act,   provided  such  a] 
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be  allowed  by  order  made  at  the  term  at  which  such  appeal  was 
determined  or  at  the  term  next  after  judgment  is  entered  upon 
snch  determination  and  provided  further  that,  where  such  appeal 
is  from  an  order  granting  a  new  trial  upon  a  case  or  exceptions, 
the  appellant  must,  with  bis  application  for  leave  to  appeal,  file 
an  assent  on  his  part  that,  if  the  order  is  affirmed,  judgment 
absolute  may  be  rendered  against  him. 

Co.  Proc..  f  362;  L.  1874,  ch.  645,  8  9;  L.  1896,  ch.  946;  I*.  1902,  cb.  615. 
la  effect  Sept.  1,  1902. 

13102.  TAitt'd,  1902.]  Practice  and  proceedinar*  on  appeal 
to  appellate  division  of  anpreme  conrt. 

Titles  first,  third  and  fourth  of  chapter  twelve  of  this  act,  so 
far  as  the  same  are  applicable  thereto,  apply  to  and  govern  an 
appeal,  taken  as  prescribed  in  the  last  section,  except  as  otherwise 
expressly  prescribed  in  the  next  two  sections. 

See  L.  1874,  ch.  54B.  j  9;  L.  1902,  ch.  M5.   In  effnct  Sept.  1,  1902. 

I  3193.    [Am*d,  189B,  10O2.]    Idem;  witbln  wliat  time  talcen. 

An  appeal,  authorized  by  section  thirty-one  hundred  and  ninety- 
ene  of  this  act,  must  be  taken  within  twenty  days  after  the  ser- 
vice of  a  copy  of  the  order  allowing  such  appeal  and  a  written 
notice  of  the  date  of  the  entry  thereof. 
L.  1806,  ch.  946;  L.  1902,  ch.  616.    lo  effect  Sept.  1,  1902. 

13194.  [Am'd,  1902,]  Idem;  determination  upon  appeal, 
%9-vr  enforced.  Idem;  inhere  ne^v  trial  was  properly 
l^anted. 

The  judgment  or  order  of  the  appellate  court  must  be  remitted 
to  the  court  below,  to  be  enforced  according  to  law.  Upon  an 
aippeal  from  an  order  granting  a  new  trial,  on  a  case  or  excep- 
ibons,  if  the  appellate  court  determines  that  no  error  was  com- 
^tted  in  grantini;  the  new  trial,  it  must  render  judgment  abso- 

Ete  upon  the  right  of  the  appellant;  and  thereupon  an  assessment 
damages,  or  any   other  proceedings,   requisite   to   render   the 

idgment  effectual,  may  be  had  in  the  city  court  of  the  city  of 
iiew  York. 

L.  1902,  ch.  616.    In  effect,  Sept.  1.  1902. 

I  3104-a.  TAdded,  1904.]  Appeal*  from  tlie  city  conrt  of 
the  city  3f  If ew  York. 

Where,  on  an  appeal  from  a  judgment  or  order  taken  as  pre- 
scribed in  article  fourth  of  title  first  of  chapter  twenty  of  this 
aet,  a  party  shall  present  to  the  clerk  a  printed  copy  of  the  judg- 
xnent  roU  or  order  appealed  from,  it  shall  be  the  duty  of  the 
clerk,  as  required,  to  compare  and  certify  the  same,  for  which 
siervice  thie  clerk  must  receive,  for  the  use  of  the  city  of  New* 
York  a  fee  at  the  rate  of  one  cent  per  folio.  Where  the  attor- 
neys for  all  the  parties  interested,  other  than  parties  in  default, 
or  against  whom  a  judgment  or  a  final  order  has  been  taken, 
and  is  not  appealed  from,  stipulate  in  writing  that  a  paper  is  a 
fopy  of  any  pai)er  whereof  a  certified  copy  is  required  by  any 
provisions  of  this  act,  the  stipulation  takes  the  place  of  a  certifi- 
cate, as  to  the  parties  so  stipulating,  and  the  clerk  is  not  required 
to  certify  the  same,  or  entitled  to  any  fees  therefor.  And  the 
paper  so  proved  by  stipulation  shall  be  received  by  the  clerks  of 
all  the  courts  and  by  the  courts  and  shall  be  used  or  filed  with 
the  same  force  and  effect  as  if  certified  by  a  clerk  of  the  court. 

L.  1904,  ch.  430.     In  effect  Sept.  1,  1904. 

{  3195.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 
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TITLE  n. 

The  mayor's  court  of  the  city  of  Hudson*  and  the  recordc  -b* 
courts  of  the  cities  of  TTtica  and  Oswego. 

Sec.  3100.  ClTll   jurtsdlctlon    prescribed.  ^ 

3107.  Certain  pending  actions,  etc.,  transferred  to  rapreme  court. 

3108.  Id.:  certain  papers,   etc.,  to  be  transmitted   to  countycierk. 
8109.  Power  of  supreme  court,  In  actions,  etc.,  so  transferreo. 

3200.  Proceedings   In  case  of  Judge's  disability. 

3201.  Seryice  of  subpoenas. 
8202.  Kflfect  of  this  tlUe   limited. 

i  8100.  Civil  Jnrladictlon  prescribed. 

The  civil  jurisdiction  of  the  mayor's  court  of  the  city  of 
Hudson,  the  recorder's  court  of  the  city  of  Utica,  and  the  re- 
corder's court  of  the  city  of  Oswego,  extends  only  to  an  action 
whereof  jurisdiction  is  expressly  conferred  upon  the  court,  by  a 
provision  of  a  statute  incorporating,  or  otherwise  specially  re- 
lating to  the  government  of,  the  city  wherein  the  court  ia  located- 

Co.  Proc,    f  33. 


J 


ledJ 
>tel 
no  I 


I  3197*  Certain  pending  actions,  etc.,  tmnaferretl  t« 

preme  conrt. 

Every  civil  action,  now  oending  in  either  of  those  courts,  othpr 
than  an  action  specified  in  the  last  section,  is  hereby  transferred 
to  the  supreme  court;  and  the  subsequent  proceedings  therein, 
before  and  after  the  judgment,  must  be  the  same,  as  if  the  action 
had  been  commenced  in  the  supreme  court. 

i  3198.  Id.>  certain  papers,  etc.,  to  be  tTanaaAitted  te 
county  cleric. 

All  judgment-rolls,  and  other  records,  and  all  books  and  papere. 
relating  exclusively  to  civil  actions,  other  than  an  action  spe^nfi^ 
in  the  last  section  but  one,  now  remaining  in  either  of  ^'"^ 
courts,  must  be  delivered  by  the  clerk  thereof,  or,  if  there  L 
clerk,  by  the  judge  or  other  officer,  having  the  custody  thereof, ; 
to  the  clerk  of  the  county  in  which  the  court  is  located,  to  be  .j 
preserved  among  the  records  of  his  office.  The  expense  of  «  "j 
doing  is  a  county  charge. 

I  3190.  Po'iver  of  anpreme  conrt,  in  action**  etc*  •• 
tranaferred. 

The  supreme  court  may  review,  enforce,  vncate,  or   amend  a 

final  judgment  heretofore  rendered  by  either  of  those  conrts.  la 

a  civil  action,  other  than  nn  action  specified  in  section  3196  of 

this  net,  with  like  power  and  effect,  as  the  court  in  which  it  wy 

i  commenced  might  nave  so  done,  if  this  act  had  not  been  paned. 

S  3200.  Proceedlnars  In  cane  of  Jndare'*  dlBablllty. 

The  county  court  of  the  county  in  which  either  of  those  courte 
is  located,  may,  bv  an  order,  remove  to  itself  an  action  of  which 
either  of  those  courts  has  jurisdiction,  as  prescribed  in  section 
3196  of  this  act,  upon  proof,  by  affidavit,  that  the  judge  thereof 
is,  for  any  cause,  incapable  of  acting,  either  generally  or  in  the 
particular  action.  Sections  344,  345,  and  346  of  this  act  appo* 
to  such  an  order  of  removal,  and  to  the  procee<ling»  snbseqneiit 
thereto.  The  proceedings  subsequent  to  the  order  are  the  samr, 
as  in  an  action  brought  in  the  county  court,  except  that  costi 
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QQst  be  awarded,   ns  if  the  uctioa  liad  remained  in  the  court 
rom  which  it  wus  removed. 

0».  Proc.,  part  of  I  83. 

I  8201.  Servlee  of  siibpoeiiafl. 

A  subpoena,  issued  out  of  either  of  those  courts,  may  be  served 
iN>D  a  witness,  at  any  place  within  the  State.  A  warrant  to 
pprehend  a  witness,  for  a  failure  to  obey  such  a  subpoena,  may 
e  directed  to  the  sheriff  of  the  county  where  the  court  is  located, 
Bd  executed  by  him  within  any  county  of  the  State.  The  sheriff 
^subject  to  the  same  liability,  for  a  failure  to  serve  or  return  it, 
I  if  it  was  issued  out  of  the  supreme  court. 

t  B.   I<.  006.   cb.-  85.   I  18. 

{  saoO.   Eflect  of  thlm  title  limited. 

This  title  does  not  affect  any  provision  of  law  conferring  upon 
judge,  or  upon  the  judges,  of  either  of  those  courts,  jurisdic- 
»n,  power  or  authority,  in  an  action  brought  in  another  court, 
'  in  a  special  proceeding. 

M,9 
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TITLE  HI. 
The  city  court  of  Tonken. 

Sec  SS08.  Jorlsdletlon   In  cItII  acUods. 
8204.  Last    seuiioo    QiiallUed. 
8200.  SommODs,  where  serred. 

8206.  ThiB  title  does  not  affect  juriBdiction  of  the  court.  He..  Id  apccltf 
proceedlDss. 

I  S203*  Jurisdiction  In  civil  actions. 

The  jurisdiction  of  the  city  court  of  Yonkers  extends  to  ih^ 
following  civil  actions  only:  ' 

1.  An  action  against  a  natural  person,  or  against  a  foreijni  ot; 
domestic  corporation,  wherein  the  complaint  demands  judgmenli 
for  a  sum  of  money  only,  or  to  recover  one  or  more  cha(tt4a^| 
with  or  without  damages  for  the  taking)  withholding,  or  det^ 
tion  thereof-  J 

2.  An  action  to  foreclose  or  enforce  a  lien,  upon  real  propert| 
in  the  city  of  Yonkers,  created,  as  prescribed  by  statute,  in  fovoi 
of  a  person  who  has  performed  labor,  or  furnished  materials  U 
he  used,  in  erecting,  altering,  or  repairiug  a  building,  buiidiiil 
lot,  or  appurtenance  thereto,  inclnding  fences,  sidewalks,  paviDC 
wells,  fountains,  fish-ponds,  ornamentol  and  fruit  trees,  and  evef] 
other  improvement  to  a  building  or  building  lot. 

3.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  not  ex* 
ceeding  one  thousand  dollars,  exclusive  of  interest,  upon  one 
more  cnattels. 

See  L.  1873,  ch.  61.  §§  1  and  3;  L.  1874,  du  171,  f  1;  U  1876.  ctu  233.  |] 
L.  1878,  ch.  186,  f9  1  and  2. 

I  8204.  [Am'd,  1888.]    Last  section  anallAed. 

The  jurisdiction  conferred  by  the  last  seciion  is  subject 
the  following  limitations   and   regulations: 

1.  In  an  action  v/herein  the  complaint  demands  judgment 
a  sum  of  money  only,  the  sum,  for  which  judgment  is  re»d 
in  favor  of  the  plaintiff,   cannot  exceed   one  thousand  doll 
exclusive  of   interest,    and   costs   os  taxed;   except  where  it 
brought  upon  a  bond  or  undertaking,  given  in  an  action  or 
special  proceeding  in  the  same  court,  or  before  the  city  jo«l 
Where  the  action  is  brought  upon  a  bond  or  other  contract, 
judgment  must  be  for  the  sum  actually  due,  without  regard  to j 
penalty  therein  contained;  and  where  the  money  is  payabl**  * 
instalments,  successive  notions  may  be  brought,  for  the  ia$t 
ments,  as  they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  judgm 
cannot  be  rendered,   in   favor  of  the  plaintiff,   for  a  chattel 
chattels,   the   aggregate   value  of   which  exceeds   one  thonsfti 
dollars. 

3.  The  court  hns  not  jurisdiction  of  an  action  against  H 
executor  or  administrator.   In  his  representative  capacity. 

4.  The  court  has  not  jurisdiction  of  any  action,  unless  oR' 
of  the  parties  thereto  resides  in  the  city  of  Yonkers,  or  ie  « 
town  of  WestcheBter  county,  adjoining  that  city;  or  a  wnrrant 
of  attachment  is  granted  to  accompany  tho  summons,  and  levW 
upon  property  of  the  defendant,  within  that  city:  or  the  actjB 
is  brought  to  recover  one  or  more  statutory  penalties,  by  t» 
city  of  Yonkers,  or  one  of  its  officers  or  boards  of  comnitrdoiifr«. 
Such  warrant  of  attachment  must  be  granted  and  snbseqaesC 
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proceediDjfs  taken  in  accordance  with  the  provisions  and  re- 
quirements herein  relating  to  attachments  in  courts  of  justices 
of  the  peace. 

L.  1888*   <h.  4M. 

I  8906.  flnmmoASy  f^hero  served. 

The  summons,  In  an  action  brought  in  the  court,  maj  be  served 
at  anr  place  within  the  county  of  Westchester,  but  not  elsewhere. 

I  8206.  T^is  title  does  not  alTeet  Jnrlsdletlon  of  tke  oo«rt» 
ete^  im  »]^ecial  proeeedlAvs. 

This  title  does  not  affect  any  provision  of  law,  conferring  upon 
(lie  court,  or  upon  the  city  judge  of  Yonkers,  jurisdiction,  power, 
•r  authority,  in  a  special  proceeding;  or  conferring  upon  the  city 
lodge  of  xonkers  power  or  authority,  in  an  action  brought  in 
mother  court. 
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TITLE  IV. 

The  district  courts  of  the  city  of  New-Tork,  and  tha 
jiutices'  courts  of  the  cities  of  Albany*  and  Troy. 

Article  1.  ProTisions  generallj  applicable  to  all   the  coarts  specified  io  tliis 
title. 
2.  Provlsioiu  exclnslTely  aiM>licable  to  the  district  courts  of  Ui«  eitr 

of   New-Tork. 
8«  ProTlalona  exclosiTely  appUeable  to  the  justices*   coarts  o<AiMB7 
and  Troj. 

ARTICL.S:  FIRST. 

Provisions  gensraUy  applicable  to  ail  the  cottrts  specijitd  in  tha 

titU. 

Sec.  8207.  Serrlce  of  complaint  with  sammona;  proceedings  thereupon. 
S:2U8.  Id.;  and  proof  of  serTlce. 

8209.  Action  to  be  commenced  hj  service  of  summons. 
3210.  Order  of  arrest;  warrant  of  attachment;    requisition  to  repten* 
8211.  The  last  section  qualified. 
3212.  Proceedings  where  lUle  to  real  property  is  In  question. 

8213.  Appeals. 

8214.  Effect  of  this  act,  upon  Jurisdiction  and  proceedings. 

I  8207.  Senrlce  of  eomplaUnt  ^rltb  sunanaonsi  proceedlagt 
tkerenpon. 

Section  3126  of  this  act  applies  to  an  action  to  recoTer  upoa 
or  for  breach  of  a  contract,  express  or  implied,  brought  in  t 
district  court  of  the  city  of  New-Yorlc,  in  the  justice's  court  of, 
the  city  of  Albany,  or  in  the  justice's  court  of  the  city  of  Troy. 

L.  1857,   ch.   844.   |  15;  L.   1873,  ch.  182,   if  1  and  2. 

I  8908.  Id.  I  and  proof  of  •erTlce. 

In  an  action  brought  in  either  of  those  courts,  the  summoi 
and,  in  a  proper  case,  a  copy  of  the  complaint,  may  be  serr* 
by  any  person  not  a  party  to  the  action;  except  that,  where 
action  is  brought  in  a  district  court  of  the  city  of  New-York, 
person,  other  than  a  constable  or  a  marshal,  serving  the 
must  be  first  empowered  to  do  so,  either  by  the  justice,  or 
the  attorney  to  the  corporation,  as  nov  prescribed  by  to** 
Proof  of  service  thereof,  by  such  a  person,  must  be  made  by  hfe 
affidavit;  which  must  state  the  particular  place,  time,  and  maaBcr 
of  service,  and  thnt  the  affiant  knew  the  person  so  served,  to  be 
the  person  mentioned  and  described  in  the  summons,  as  defendutt 
therein. 

See  L.  1873.  ch.  182.  S5  1  and  3;  L.  1857,  ch.  844.  9  16:  L.  18«B.  ch.  «^ 
i   14;  L.  1864,  ch.  569.  $  2.  and  L.  1866,  ch.  768;  also  }  2878.  ante. 


S  8209.  Action  to  be  commenced  by  serrice  of  sn 

An  action,  brought  in  either  of  those  courts,  at  any  time  tftff 
this  chapter  takes  effect,  must  be  commenced  by  the  voIantaiT 
appearance  of,  and  joinder  of  issue  by,  the  parties,  or  by  the 
service  of  a  summons. 

8  SaiO.  [Am'd,  1884.]  Order  of  strrevti  wstrrstnt  of  mttseb- 
mont|  reanisltton  to  replevy. 

Articles  third,  fourth,  and  fifth  of  title  second  of  chapter  dib*' 
teenth  of  this  act  apply  to  an  action  brought  in  either  of  thoie 

•  The  title  Is  now   "  City  Court  of  Albany.**  Laws  1884.  cb.  !«. 
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couti,  except  as  otherwise  prescribed  in  the  next  section.  And 
except;  also,  that  whei^  the  warrant  of  attachment,  or  requisl- 
tioB  to  replevy,  is  issned  oat  of  a  district  court  of  the  city  of 
New-Yorlc,  against  a  non-resident  defendant,  the  said  warrant, 
or  reqaisition,  must  require  the  marshal  to  attach  or  replevy  the 
property,  on  or  before  a  day  therein  specified,  which  must  be 
not  less  than  two  nor  more  than  four  days  before  the  return 
day  of  the  summons. 

L.  1884.  ch.  400. 

I  3211.  The  last  seeCloBL  anallfted. 

The  provisions  of  the  last  section  are  subject  to  the  following 
qualifications: 

1.  Nothing  contained  in  either  of  the  articles,  so  made  appli- 
cable, applies  to  an  order  of  arrest,  in  an  action  brought  in  a 
district  court  of  the  city  of  New-York,  or  affects  any  provision 
of  this  title,  relating  to  the  jurisdiction  of  either  of  the  courts 
specified  in  this  title. 

2.  An  order  of  arrest  in  an  action  brought  in  the  justice's  court 
of  Albany,  or  the  justice's  court  of  Troy,  or  a  warrant  of  attach- 
ment, or  a  requisition  to  replevy,  in  either  of  those  courts,  or  in 
a  district  court  of  the  city  of  New-York,  must  be  granted  by, 
and  directed  to,  and  executed  by,  the  officer  empowered,  by  the 
statutes  remaining  in  force  after  this  chapter  takes  effect,  to 
grant  or  execute,  as  the  case  requires,  in  the  same  court,  a  war- 

I  rant  to  arrest,  a  warrant  of  attachment,  or  a  requisition  in  an 
taction  to  recover  a  chattel. 

3.  The  manner  of  applying  for,  granting,  and  executing  an 
order  of  arrest,  a  warrant  of  attachment,  or  a  requisition  to 
replevy,  and  the  proceedings  thereupon,  and  with  respect  thereto, 
as  prescribed  in  the  articles  so  made  applicnble,  are  subject  to 
the  statutes,  remaining  unrepenled  after  this  chapter  takes 
^ect,  specially  applicable  to  those  courts,  or  to  either  or  any 
of  them,  prescribing  the  duties  of  the  justices,  or  of  the  clerks 
[thereof,  or  regulatmg  the  mode  of  transacting  business  in  an 
action   brought  therein. 

f  8212.  Proeeedlnvs  wbere  title  to  real  property  Is  tn 
Cmeatloa. 

Sections  2951  to  2958  of  this  act,  both  inclusive,  apply  to  an 
action,  brought  in  either  of  those  courts;  except  that,  where  the 
action  is  brought  in  a  district  court  of  the  city  of  New- York,  the 
surety  upon  the  defendant's  undertaking  is  liable,  in  the  case 
specified  in  section  2952,  to  any  amount,  for  which  judgment 
might  have  been  rendered  by  the  district  court,  if  the  answer 
and  undertaking  had  not  been  delivered. 

8«e  Co.  Proc.,  f  68. 

I  8218.  [Am'd,  1896.]    Appeals. 

An  appeal  from  a  judgment,  rendered  in  a  district  court  of  the 
city  of  New  York,  may  be  taken  to  the  supreme  court,  in  the 
cases,  and  in  the  manner  prescribed  in  articles  first  and  second 
of  title  eight  of  chapter  nineteenth  of  this  act.  Such  appeal 
■hall  be  heard  in  such  manner  and  by  such  justice  or  justices 
as  the  appellate  division  of  the  supreme  court  in  the  first  depart- 
ment shall  direct.  The  appellate  court  may  reverse,  affirm  or 
modify  the  judgment  appealed  from,  and  where  a  judgment  Is 
reversed,  may  order  a  new  trial  in  the  district  court.  Where  a 
judgment  is   modified,  or  where  a   new   trial   is  ordered,   costs 
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shall  be  in  the  discretion  of  the  appellate  conrt.  An  appni 
from  the  judgment  rendered  in  the  justice's  conrt  of  the  cii; 
of  Albany,  or  the  justice's  court  of  the  city  of  Troy,  mtj 
be  taken  in  a  case  where  an  appeal  may  bo  taken  to  a  conntF 
court  from  a  judgment  rendered  by  a  justice  of  the  peace  u 
prescribed  by  title  eight  of  that  chapter,  and  in  no  other  case. 
Sjiich  an  appeal  must  be  taken  to  the  county  court  of  the  county 
wherein  the  court  is  located. 

h.  1857,   cb.  844.   f  76;   L.  1895,   cb.  946. 

S  8214.  Bffect  of  tbis  aet,  npoA  IvrfBtlletion  and  pr*- 
ceedtnvs. 

Except  as  otherwise  specially  prescribed  in  this  title,  this  act 
does  not  affect  any  statutory  provision  remaining  unrepealed 
after  this  chapter  takes  effect,  relating  to  the  jurisdiction  and 
powers  of  either  of  those  courts;  the  appointment,  qualification, 
tenure  of  office,  powers,  or  duties  of  the  justices,  or  of  the  derkr 
or  any  other  officer  thereof;  or  the  proceedings  therein;  except 
that  a  provision  of  tins  or  any  other  statute,  whereby  a  procrcj- 
ing  in  an  action,  bron^rht  in  either  of  those  courts,  or  a  spennl 
proceeding,  brought  therein,  or  before  a  justice  thereof,  is  assimi- 
lated, either  expressly,  or  by  reference  to  another  provision  of 
law,  to  a  proceeding,  in  an  action  or  n  special  proceeding  before 
a  justice  of  the  peace,  is  deemed  to  refer  to  the  corresponding 
proceeding,  as  prescribed  in  chapter  nineteenth  of  this  act. 
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lings   taken   in   accordance   with   the  provisions   and   re- 
imeuia  herein  relating  to  attachments  in  coarts  of  justices 
if  the  peace. 

' }  SMB.  Smnmonsy  f^herc  served* 

LThe  summons.  In  an  action  brought  in  the  court,  maj  be  served 
|l  anj  place  within  the  county  of  Westchester,  but  not  elsewhere. 

I S24M.  Tlii*  title  does  not  alleet  Jnrlsdletlon  of  tke  ooiirty 
.f  la  speeta.1  proooedlAflrs* 

title  does  not  affect  any  provision  of  law,  conferring  upon 
.  court,  or  upon  the  city  judge  of  Yonkers,  jurisdiction,  power, 
itDtboritr,  in  a  special  proceeding;  or  conferring  upon  the  city 

of  xonkers  power  or  authority,  in  an  action  brought  in 
court. 
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ARTICLES  THIRD. 

Prorn9ion9  excliAsivdy  applicable  to  thejustict^  courts  of  Alba^ 

and  Troy. 

Sec.  S223.  Juriedlctlon   In   cirll   actions. 

3224.  Id.;    upon   judgment   by   confession. 

S225.  Docketing:  judgments;    execution  thereupon. 

S39BA.  AfypUcfttlon  of  eertala 


I  8223.  Jvrliicllctlon  In  cItII  actio^M. 

The  justice's  court  of  the  city  of  Albany,  and  the  justici^ 
court  of  the  city  of  Troy,  have  jurisdiction,  each  within  tht  ciq 
where  the  court  is  located,  of  an  action,  of  which  a  ju8ti.v  4 
the  peace  has  jurisdiction,  as  prescribed  in  sections  1737,  28i]1 
2862,  and  28C3  of  this  act;  and  also  of  an  action  to  recoTerl 
penalty,  given  by  the  charter,  or  a  by-law  or  an  ordinance  of  ti 
common  council  of  that  city,  where  the  plaintiff  demands  judi 
mont  for  a  sum,  not  exceeding  tw^o  hundred  dollars.  Neither  4 
those  courts  has  jurisdiction  of  any  other  civil  action;  but  tU 
section  does  not  off  ret  the  jurisdiction  conferred,  by  the  »tatut«ii 
provisions  remaining  in  force  after  this  chapter  talLes  effed 
upon  either  of  those  courts,  in  a  special  proceeding. 

See  Go.  Proc,  I  67;  L.  1866,  cb.  189;  U  1884,  ch.  271,  i  3;  L.  1870,  ciLOi 
S  11;  U  1872,  cb.  129,  i  11;  L.  1876,  ch.  18,  |  14.  See  L.  1898.  eh.  312:1 
1899,  ch.   590. 

I  3224«  Id. I  upon  Jftdcrment  by  confesaloa. 

The  jurisdiction  of  each  of  those  courts  extends  also  to 
taking  and  entry  of  a  judgment,  upon  the  confession  of  a  defei 
ant,  ns  prescribed  in  title  sixth  of  chapter  nineteenth  of  this 
where  the  sum  confessed  does  not  exceed  fiye  hundred  doiian.^ 

I   822S.   Docket  Ana:  JndgrmentNi   execution   tUereupon. 

The  provisions  of  soctions  3017  to  3022  of  this  act,  both 
sive,   apply  to   a   judgment  rendered   in   either  of   those 
and   to  the  proceedings   subsequent  thereto,   and    in   the  ac 
wherein  the  judgment  was  rendered;  exceot  that  the  trai 
filed  in  the  clerk's  office  of  the  county  wherein  the  conrt  Is  local 
muat  be  furnished  by  the  clerk  of  the  court,  in  which  the  ji 
ment  was  rendered. 

3  8a25a.  [Added,  1897.]     Application  of  certain  seciloas*. 

The  provisions  of  sections  twenty-nine  hundred  and  ninety 
thirty  hundred  and  nine  of  this  net,  both  inclusive,  apply  to 
justiros'  court  of  the  city  of  Troy,  except  that  the  city  clerk  of  I 
city  of  Troy  shall  fulfil  all  the  duties  therein  required  of  the  to' 
clerk. 

L.  18»7.  ch.  604.    In  effect  S<jpf.  1, 1897. 


r 
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except  as  otherwise  prescribed  in  the  next  section.  And 
jKcepl^  also,  that  whex^  the  warrant  of  attachment,  or  requisl- 
AoB  to  replevy,  is  issned  out  of  a  district  court  of  the  city  of 
Bew-lTork,  against  a  non-resident  defendant,  the  said  warrant, 
w  reqaisition,  must  require  the  marshal  to  attach  or  replevy  the 
pop^rty,  on  or  before  a  dny  therein  specified,  which   must  be 

elees  than  two  nor  more  than  four  days  before  the  return 
'  of  the  summons. 

t^    1884,   ch.  400. 


Tlie  provisions  of  the  last  section  are  subject  to  the  following 
Salifications: 

pi.  Nothing  contained  in  either  of  the  articles,  so  made  appli- 
iKble,  applies  to  an  order  of  arrest,  in  an  action  brought  in  a 
BiBtx'ict  court  of  the  city  of  New-York,  or  affects  any  provision 
|C  this  title,  relating  to  the  jurisdiction  of  either  of  the  courts 
^ecified  in  this  title. 

;  2.   An  order  of  arrest  in  an  action  brought  in  the  justice's  court 
Albany,  or  the  justice's  court  of  Troy,  or  a  warrant  of  attach- 
jnt,  or  a  requisition  to  replevy,  in  either  of  those  courts,  or  in 
district  court  of  the  city  of  New-York,  must  be  granted  by, 
directed  to,  and  executed  by,  the  officer  empowered,  by  the 
Ltntca   remaining  in  force  after  this  chapter  takes  effect,  to 
int  or  execute,  as  the  case  requires,  in  the  same  court,  a  war- 
it  to  arrest,  a  warrant  of  attachment,  or  a  requisition  in  an 
tion  to  recover  a  chattel. 

3.  Xbe   manner  of  applying   for,   granting,   and   executing  an 

ter    of   arrest,   a  warrant  of  attachment,   or  a  requisition  to 

>leTy,  and  the  proceedings  thereupon,  and  with  respect  thereto, 

prescribed  in  the  articles  so  made  applicnble,  are  subject  to 

statutes,    remaining    unrepealed    after    this    chapter    takes 

feet,    specially  applicable  to  those  courts,  or  to  either  or  any 

them,  prescribing  the  duties  of  the  justices,  or  of  the  clerks 

»reof.   or  regulating  the  mode  of  transacting  business  in  an 

tion    brought  therein. 

SSna.    Procee<llnflr>   wbere   title  to   real  property   Is  la 


Sections  2051  to  2958  of  this  act,  both  inclusive,  apply  to  an 

ion,  brought  in  either  of  those  courts;  except  that,  where  the 

tion  is  brought  in  a  district  court  of  the  city  of  New-York,  the 

irety    upMon  the  defendant's  undertaking  is  liable,   in  the  case 

Ified   in   section  2952,   to  any  amount,  for  which  judgment 

_rht   have  been  rendered  by  the  district  court.  If  the  answer 

Land  nndertaking  had  not  been  delivered. 

Co.  Proc..  I  68. 


I  S218.  [Am'd,  1896.]    Appeals. 

An  appeal  from  a  judgment,  rendered  in  a  district  court  of  the 
city  of  New  York,  may  be  taken  to  the  supreme  court,  in  the 
'eases,  and  in  the  manner  prescribed  in  articles  first  and  second 
f«f  title  eight  of  chapter  nineteenth  of  this  act.  Such  appeal 
r  shall  be  heard  in  auch  manner  and  by  such  justice  or  justices 
Las  the  appellate  division  of  the  supreme  court  in  the  first  depart- 
to  stent  shall  direct.  The  appellate  court  may  reverse,  afiSrm  or 
f  modify  the  judgment  appealed  from,  and  where  a  judgment  Is 
i  reversed,  may  order  a  new  trial  in  the  district  court.  Where  a 
',  Jadgment  is   modified,  or  where  a   new  trial   is  ordered,   costs 
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CHAPTER  XXL 
Costs  and  Fees. 

riTLK     I.— Iwtfdiiv  ui  Enforelnv  Payai^mt  of  Goftfc 
TITLl  II.-MxlB|rtho  Ajnountof  Coiti. 

riTLK  Ill.-See«rttx  for  CoiU. 

n TLB  IT.— QtBeral  ProvisUm  BeUUBg  to  Foof. 

riTLB    y«-^«mi  llloif  ed  at  Foes. 

TITLB  I. 
Awarding  and  enforcing  payment  of  coata. 

▲rtldo  1.  Qeneral  regulations  respoctlnflr  tbo  awardlac  of  coots. 

2.  RogulatloDB  reopectixig  the  awarding  of  coats  In  particular 
8.  MisceUaneoos  provisions. 

article:  first. 

General  regukUiona  respecting  the  awarding  of  co$U        | 

I 

iac.  882S.  When  plaintiff  entitled  to  costs  of  coarse.  ; 

8220.  When   defendant  entitled  to  costs  of  conrae.    Bole  as  to  two  | 

more  defendants.  I 

8230.  When  costs  are  discretionary.  ^ 

8281.  Costs,  where  several  actions  are  brought  on  aamo  inatramenc, 
8232.  Interlocutory   costs   npon   Issne  of  law. 
8288.  Id.;    how   collected. 

8284.  Costs,   where  there  are  several  issues  or  fact. 
8235.  Id.;   after  discontinuance  upon  answer  of  tltlo. 
8238.  Costs  of  a  motion. 
8287.  The   foregoing  sections  limited. 
8238.  Costs    upon    appeal    from    final    Judgment. 
8230.  Id.;  upon  appeal  from  Interlocutory  Judgment  or  onier.  .| 

8240.  Id.;  In  a  special  proceec^lng.  : 

I  8228.    [Am'd,    1808,    1904.]     inrben    plaintiff    entitle*  i 
eoats  of  covrae.  ^ 

The  plaintiff  is  entitled  to  costs  of  course,  upon  the  rei 
of  a  final  judgment  in  his  favor,  in  either  of  the  foUowing  artii 

1.  An  action,  triable  by  a  jury,  to  recover  real  property,  or 
interest  in  real  property;  or  in  which  a  claim  of  title  to  real  i* 
erty  arises  npon  the  pleadings,  or  is  certified  to  have  cobm 

question  upon  the  trial.  .r>       .^     i  -,         m 

2.  An   action  to   recover  a  chattel.     But  if  the  value  of 
chattel,  or  of  all  the  chattels,  recovered  by  the  plaintiff,  as  ni 
to^'cther  with  the  damages,  if  any,  awarded  to  him.  is  less  ti 
fifty  dollars,  the  amount  of  his  costs  cannot  exceed  the  amoi 
of  the  value  and  the  damages. 

3.  [Am'd,  1898. J  An  action  specified  in  subdivision  first 
fourth  or  fifth  of  section  twenty-eight  hundred  and  sixty-thre^ 
this  act.     But  if»  in  an  action  to  recover  damages  for  an  as«« 
battery*  false  imprisonment,  libel,  slander,  criminal  conversaM 
seduction,  or  malicious  prosecution;  or  a  fine  or  penalty  in  wl 
the  peoi)lo  of  the  state  are  a  party,  the  plaintiff  recovers  l^jt 
fifty  dollars  damages,  the  amount  of  his  costs  can  not  exceed 
damages.  J 

L.  1898,  ch.  110.     In  effect  Sept.  1,  188a     See  f  8234. 

,     i 

4.  An  action,  other  than  one  of  those  specified  in  the  for«ow 
subdivisions   of   this    section,    in    which    the    complaint   demaoii 

080 
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ARTICLE  SECOND. 


e  UuBlclpil  Courl 
e  Mimlelpil  Ooun 

SS2.  B^^^  iaciS.    aw  tbc  Mimiiipai  Conn  Act  of  Nev  York  cllf. 

«>K-  Repealed,  1902.    See  tbe  Municipal  Court  Act  o(  New 


f"-  Repealed,  1902.    See  the  Mualclpal  Court  Act  ot  New 
city. 


mptLnymg 


lis.  Proceedlnsa  ttaeresp»B. 

1  order  o(  arrest  must  direct  that  the  BummonB , „ 

[  fflsde  returnable,  immediateiy  upon  the  arrest  of  the  de- 
inl:  and  it  must  specify  a  sum,  io  which  the  defenilaut 
i*  let  to  bail.  Sectious  3179  to  3181,  both  InclusiTe,  sec- 
31,S2,  eicept  the  last  sentence  thereof,  and  section  3183  of 
SCI.  apply  to  an  order  of  arrest,  granted  in  an  action  in 
!r  of  those  courts:  and  to  the  proreedings  upon,  and  relating 
tbc  eieeulion  thereof.  In  all  other  respects,  the  atstutory 
isions  retoainlnB  nnrepealed  after  thin  chapter  takes  effect, 
A  apply  to  and  regulate  the  application  for  a  warrant  to 
■t  ■  defendant,  the  ffrantinK  and  execution  thereof,  and  the 
c^ingH  subsequent  thereto,  apply  to  and  regulate  the  appU- 
o  for  an  order  of  arrest,  the  granting  and  execution  thereof, 
the  proceedings  subsequent  thereto. 
fl  1MB. 

B19.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 

■**!'■  Repealed.  J902.  See  the  Municipal  Court  Act  of  New 

*"■  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 

°^ Repealed,  190Z  See  the  Municipal  Court  Act  of  N«w 
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each  action  brought,  all  the  persons  liablet  not  previously  saed. 
who  can,  with  reasonable  diligence,  be  foand  within  the  State; 
or,  if  the  action  is  brought  in  the  city  court  of  the  city  of  New- 
York,  or  a  county  court,  within  the  city  or  county,  as  the  case 
may  be,  where  the  court  is  located. 

Id.,  part  of  I  304.     See,   aIbo,   2  R.  8.   61S,  f  15  (S  Bdm.  638);   L.   ISK, 
cb.  946. 

S  3232.  Imterloevtory  coats  upon  iamie  of  lafv. 

Where  an  issue  of  law  and  an  issue  of  fact  are  joined,  between 
the  same  parties  to  the  same  action,  and  the  issue  of  fact  ^t^ 
mains  undisposed  of,  when  an  interlocutorj]  judgment  is  rendered 
upon  the  issue  of  law;  the  interlocutory  judgment  may,  in  the 
discretion  of  the  court,  deny  costs  to  either  party,  or  award  costs 
to  the  prevailing  party,  either  absolutely,  or  to  abide  the  ev«it 
of  the  trial  of  the  issue  of  fact. 

See  2  R.  S..  f  28. 

I  8S38.  Id.  I  how  collected. 

Section  779  of  this  act  applies  to  interlocutory  coats,  awarded 
aa  prescribed  in  the  last  section,  as  if  they  were  costs  of  a  motion. 

I  3234.  Costs,  -where  there  are  several  Issnes  of  fact. 

In  an  action  specified  in  section  3228  of  this  act,  wherein  the 
complaint   sets   forth   separately   two   or  more   causes   of   action, 
upon  which  issues  of  fact  are  joined,  if  the  plaintiff  recovers  upou 
one  or  more  of  the  issues,  and  the  defendant  upon  the  other  or 
others,  each  party  is  entitled  to  coats  against  the  adverse  party, 
unless  it  is  certified  that  the  substantial  cause  of  action  was  the 
same  upon  each  issue;  in  which  case,  the  plaintiff  only  is  entitled 
to  costs.     Costs,  to  which  a  party  is  so  entitled,  must  be  included 
in   the   final   judgment,   by   adding   them    to,    or   offsetting   themj 
against,  the  sum  awarded  to  the  prevailing  party;  or  otherwisej 
as  the  case  requires.    But  this  section  does  not  entitle  a  plaintiff] 
to  costs,  in  a  case  specified  in  subdivision  fourth  of  section  322S 
of  this  act,  where  he  is  not  entitled  to  costs,  as  prescribed  in  that 
subdivision. 

See  2  R.  S.  617,  |  26  (2  Edm.  641). 

S  3286.  Id.  J  after  dlscontiavance  upon  answ^cr  of  title. 

Where  an  action,  brought  before  a  justice  of  the  peace,  or  is 
a  district  court  of  the  city  of  New-York,  or  a  justice's  court  of 
a  city,  has  been  discontinued,  as  prescribed  by  law,  up«D  the 
delivery  of  an  answer,  showing  that  title  to  real  property  will 
come  in  question:  and  a  new  action,  for  the  same  cau.se.  has 
been  cnniinenced  in  the  proper  court;  the  party  in  whose  favor  i 
final  judpmcnt  is  rendered  in  the  new  action,  is  entitled  to  costs: 
except  that,  where  final  judgment  is  rendered  therein,  in  favor 
of  the  defendant,  upon  the  trial  of  an  issue  of  fact,  the  plaintiff 
is  entitled  to  costs,  unless  it  is  certified,  that  the  title  to  reil 
property  came  in  question  on  the  trial. 

CJo.  Proc,  If  00  and  61. 

i  32.10.  Costs  of  a  motion. 

Costs  upou  a  motion  in  an  action,  where  the  costs  thereof  an? 
not  specially  rejxulated  in  this  act,  or  upou  a  reference  dmiJ* 
pursuant  to  sections  623,  624,  827,  or  1015  of  this  net,  oiaj  be 


I 

I 
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awarded,  either  absolutely  or  to  abide  the  event  ot  the  action, 
or  of  the  reference,  to  any  party,  in  the  discretion  of  the  conrt 
or  judge. 

Id.,  part  of  I  315.    See,  also,  L.  1840,  ch.  386,  i  16  (4  Edm.  600). 

9  S837.  Tlie  foreirofliis:  iiectioiis  limited. 

The  foregoing  sections  of  this  article  do  not  aftect  the  recovery 
of  costs  upon  an  appeal. 

i  SaB38.  Costs  upon  appeal  from  final  Jndarment. 

Upon  an  appeal  from  the  final  I'udgment  in  an  action,  the 
recovery  of  costs  is  regulated  as  follows: 

1.  In  an  action  specified  in  section  3228  of  this  act,  the  re- 
spondent is  entitled  to  costs  upon  the  affirmnnce,  and  the  appel- 
lant upon  the  reversal,  of  the  judgment  appealed  from;  except 
that,  where  a  new  trial  is  directed,  costs  may  be  awarded  to 
either  partj%  absolutely  or  to  abide  the  event,  in  the  discretion 
of  the  court. 

2.  In  every  other  action,  and  also  where  the  final  judgment 
appealed  from  is  affirmed  in  part,  and  reversed  in  part,  costs 
may  be  awarded  in  like  manner,  in  the  discretion  of  the  court. 

Go.  Proc.,  part  of  i  306. 

I  S230.  Id.;  npon  appeal  from  Interlocutory  Jvdsment  or 


Upon  an  appeal  from  an  interlocutory  judgment  or  an  order, 
in  an  action,  costs  are  in  the  discretion  of  the  court,  and  may 
be  awarded  absolutely,  or  to  abide  the  event,  except  as  follows: 
>  1.  Where  the  appeai  is  takon  from  an  order  granting  or  re- 
fusing a  new  trial,  and  the  decision  upon  the  appeal  refuses 
^  new  trial,  the  respondent  is  entitled,  of  course,  to  the  costs  of 
Ihe  appeal. 

;   2.  where  an  appeal  is  taken  from  an  order,  refusing  a  new 
rial,   and  an  appeal  is  also  taken  from  the  judgment  rendered 
>n  the  trial,  neither  party  is  entitled  to  the  costs  of  the  appeal 
tux  the  order. 
Co.  Proc.,  If  306  and  316. 

I  8240.  [Am'dy  1881.]    Id.;  In  a  special  proceedtniT. 

Costs  in  a  special  proceeding,  instituted  in  a  court  of  record, 
pr  upon  an  appeal  in  a  special  proceeding,  taken  to  a  court  of 
record,  where  the  costs  thereof  are  not  specially  regulated  in 
this  act,  may  be  awarded  to  any  party,  in  the  discretion  of  the 
court,  at  the  rates  allowed  for  similar  services,  in  an  action 
brought  in  the  same  court,  or  an  appeal  from  a  judgment  taken 
to  the  same  court,  and  in  like  manner. 

See  I..  1840.  ch.  270,  §  3  (4  Rdm.  682;  5  Id.  133);  aliOr  99  2086,  2109,  2143, 
2240.  2316,  2401,  244$,  2466,  ante. 

088 
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ARTIOIiB  SBOOIfD. 

Reguiations  respecting  the  atoarding  of  costs  in  particular 


l«e.  8241.  Oostfl  Against   the   State;   how   paid. 

8242.  Costa    where    action    brought     by    people   on   relation    of     pdvati 

person. 

8243.  Id.;  for  the  benefit  of  a  coanty,  etc. 

8244.  Costs,  against  a  school  officer. 

3246.  Id.;    against   a    municipal    corporation. 

8240.  Id.;   br  or  against  an  executor,  etc. 

8247.  Costs  in  case  of  transfer,  etc.,  of  cause  of  action. 

S  8241.  Gooto  aaralnst  the  State |  lio-vr  paid. 

Where  costs  are  awarded  against  the  people  of  the  State  in 
an  action  or  a  special  proceeding  brought,  by  a  public  officer, 
pursuant  to  any  proTision  of  law,  and  the  proceedings  have  not 
been  stayed,  by  appeal  or  otherwise;  the  comptroller  must  draw 
his  warrant  upon  the  treasurer,  for  the  payment  of  the  coFts, 
out  of  any  money  in  the  treasury,  appropriated  for  that  porpufee, 
upon  the  production  to  him  of  an  exemplified  copy  of  the  judg- 
ment, or  order  awarding  the  costs,  and,  where  the  amount  n 
not  fixed  thereby,  of  a  taxed  bill  of  costs;  accompanied,  in  either 
case,  with  a  certificate  of  the  attorney-general,  to  the  effect 
that  the  action  or  special  proceeding  was  brought  parsnant  to 
law.  The  fees  of  the  clerk,  for  the  exemplified  copy,  must  be 
certified  thereupon  by  him,  and  included  in  the  warrant. 

2  R.  S.  668,  S  14  (2  Edm.  673). 

I  8242.  Oosts  fvliere  action  brovfflit  by  people  on  relatlea 
of  private  person. 

Where  an  action  is  brought,  in  the  name  of  the  people  of  the 
State,  upon  the  relation  of  a  private  corporation  or  indiridua^ 
as  prescribed  in  section  1986  of  this  act,  a  judgment,  awardini 
costs  to  the  defendant,  must  award  them,  against  tJie  relatoiv 
in  the  first  instance;  and  against  the  people,  only  in  case  ta 
execution,  issued  thereupon  against  the  property  of  the  relator^ 
is  returned  unsatisfied. 

Co.   Proc,  part  of  i  81». 

S  8243.  Id.  I  for  the  benefit  of  a  eonnty,  ete. 

In  an  action  or  a  special  proceeding,  brought  in  the  name  of 
the  people  of  the  State,  to  recover  money  or  proi)erty,  or  to 
establish  a  right  or  claim,  for  the  benefit  of  a  county,  dty. 
town,  or  village,  costs  shall  not  be  awarded  against  the  people: 
but,  where  they  are  awarded  to  the  defendant,  they  must  be 
awarded  against  the  body  for  whose  benefit  the  action  or  tpecial 
proceeding  was  brought. 

Id.,  f  320. 

f  8244.  Costs,  agralnst  a  seliool  ofloer. 

Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  agaioft 
a  school  officer,  or  a  supervisor,  on  account  of  an  act  performed 
by  him,  by  virtue  of.  or  under  color  of  his  office;  or  on  accoont 
of  a  refusal  or  an  omission  to  perform  a  duty  enjoined  npM 
him  by  law;  where  his  act,  refusal  or  omission  might  have  l*« 
the  subject  of  an  appeal  to  the  State  superintendent  of  pnbRc 
instruction,  and  where  it  is  certified  that  it  appeared,  upon  the 
trial,  that  the  defendant  acted  in  good  faifh.    But  this  sectm 


in  ft  I  816.    Bm.  >1*o,  L.  1S40,  ch.  sse,  I  IB  {«  Edm.  «M». 
17.  Tke  rsrenoliiBr  BerdOBa  limited- 
foregoing  sept[ons  of  this  article  do  not  affect  the  recoverj- 
J  apoD  an  appeal. 

W.  COBtB  npoB  appeBl  tr»ni  ■■«!  Jadrmeat. 

1  an  appeal  from  the  Bual  iudgmeut  in  an  action,  Ihi' 
rj  ot  coatB  JH  regulated  as  foUowsi 

I  an  action  specified  in  sccliou  1)228  o(  this  act,  the  n- 
Dt  IB  entitled  to  costs  upon  the  nltirniiince,  and  the  a(>p>  i- 
[Kin  Ihe  reveniul.  of  the  judsment  appealed  from;  eicfpi 
rhere  a  neiv  trial  is  directed,  cobIh  maj  be  nwardeil  i<< 
part]',  absolutetj'  or  to  abide  the  event,   in   the  discreiinTi 

cTery  other  netion,  and  sino  where  the  final  judgmenl 
?d  from  is  affirmed  in  part,  and  reretRed  in  part,  rnxis 
;  awarded  in  like  manner,  in  the  dlserelion  ot  the  eoart. 


h  Id. I  upon  Kpp^i 


from  Intcrlocntorr  JadKmea 


I  an  appeal  from  an  Interloenlor]'  judKment 
action,  coBta  are  iu  the  discretion  of  the  court,  and  lan} 
irded  abeolutely,  or  to  abide  the  erent.  eieppt  as  follows 
here  the  appeal  Is  taken  from  an  order  icrantiog  or  ii' 
a  new  trial,  and  the  decision  upon  the  appeal  refii9i'~ 
trial,  the  respoudent  is  entitled,  of  course,  to  the  coBts  .-i 

here  an  appeal  is  token  from  an  order,  refusing  a  iu  it 
md  aa  appeal  is  also  taken  from  the  Judgment  renden,! 
be  trial,  neither  partf  is  entitled  to  the  costs  of  the  apiieiil 

DF.  H  MO  »Bd  SIB. 

iO.  [Am'd,  18SI.]    Id. I  ia  a  apeclal  ppoeeedinB. 

I  in  a  epeciai  proceeding,   instituted  in  a   court  ot 

a  an  appeal  in  a   Bpecial  proceeding,  taken   to  a  conrs   i.( 

where  the  costs  thereof  are  not  speeiaily  rejfulated  in 
■t.  may  be  awarded  to  any  party,  in  the  diseretion  of  the 
Rt  the  rates  allowed  for  Rlmllnr  serricps,  in  an  aciimi 
t  In  the  name  court,  or  an  appeal  from  a  judgment  tak>'[i 
BBme  court,  and  in  like  tnnnner. 

18*0.  ch.  ITO,  I  3  (4  Mm.  8S2;  B  Id.  133);  »1»,  It  J088,  not.  SU^. 
'U.  MOl,  3MD,  MG6,  anta. 
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SA.RTICLB:  THIRD. 

Mi8oeUaneou8  promHons, 

R«e.  8948.  Oertiflcate  entitling  party  to  CMts  or  iDereased  eoeta. 
8240.  GosU  anlDst  Infant  plaintiff;  collectible  of  iniardlaD  ad 
S2Q0.  Tills  tlua  aat  to  affect  special  proTlslona  of  law. 

8a48»  Certificate  eatLtliAff  party  to  co«t«  or  incr 


WherCf  upon  the  trial  of  an  action,  the  title  to  real  propesi 
comes  in  question,  or  any  fact  appears,  whereby  either  pavi 
becomes  entitled  to  costs,  or  to  the  increased  costs  specified 
section  3258  of  this  act,  the  judge  presiding  at  the  trial,  or  tl 
referee,  must,  upon  the  application  of  the  party  to  be  benefiti 
thereby,  either  before  or  after  the  verdict,  report,  or  dedsic 
iB  rendered,  make  a  certificate,  stating  the  fact.  Such  a  certl 
cate  is  the  only  competent  eyioence,  as  to  the  matter,  before  ti 
taxing  officer. 

2  B.  8.  ess,  8  8  (2  Bdm.  73). 

§  8249.  Costs  avalnat  lafaat  plalatlffi  collectiMc  i 
iraardian  ad  litem. 

Where  costs  are  awarded  against  an  infant  plaintiff,  tiN 
may  be  collected,  by  execution  or  otherwise,  from  his  guaidii 
ad  litem,  in  like  manner  as  if  the  latter  was  the  plaintiCE. 

Oo.  Proc.,  8  816;  2  R.  S.  653.  H  15  and  16.  Bee  fi  468,  ant*. 

§  aaSO.  Tills  title  not  to  affect  special  provisions  of 

This  title  does  not  affect  any  provision  contained  elsewl 
in  this  act,  or  in  any  other  statute,  remaining  unrepealed 
this  chapter  takes  effect;  whereby  the  award  of  costs  is  specie 
regulated,  in  a  particular  case,  otherwise  than  as  prescribed 
this  titte. 


r.  21.  X.  3.  a.  1  COSTS.  %  8361 

TITLE  n. 
3Piziiig  the  amount  of  costs, 

Lltlel«  1.  Sams  allowed  as  coats;  dlsbiirsementB. 
2.  Taxation  of  costs. 

ARTICIiB   FIRST. 

Sums  allowed  as  costs;  disbursemenit, 

i»c.  3^1.  Amount  of  costs  generally. 

32j2.  Additional  allowance  to  plnlntlff  In  foreclosure,  partition,  etc. 

S2SS.  Additional  allowance  to  either  party  In  dlflleult  cases,  etc. 

3254.  Allowances  under  the  foregoing  sections  limited. 

3255.  Goats  upon  adjournment  of  trial. 

I  3256.  Disbursements  to  be  Included  In  blU  of  costs. 

3257.  Increased  damages  not  to  carry  Increased  costs. 

3258.  When  defendant  entitled  to  Increased  costs. 
3250.  Increased  disbursements  not  allowed. 

3260.  Costs  upon  a  settlement. 

3261.  This  article  not  to  affect  special  provisions  of  law. 

I I  32S1.  [Am*d,  189S,  1806,  1001.]  Amount  of  eomtm  senerallr* 
Costs,  awarded  to  a  party  to  an  action,  muBt  be  at  the  fol- 

(rvrinjr  rates: 

I  1.  To  the  plaintiff: 

For  all  proceedings,  before  notice  of  trial,  in  an  action  speci- 
ied   in   section  420  of  this   act,  fifteen  dollars;   in   every  other 

rtion,  twenty-five  dollars. 
For  each  additional  defendant  served  with  the  summons,  not 
;ceedin^  ten,  two  dollars;  and  for  each  necessary  defendant,  in 

of  that  number,  served  with  the  summons,  one  dollar. 
For  procuring  the  appointment  of  a  guardian  or  guardian  ad 
tern,  for  one  or  more  in4.ant  defendants,  ten  dollars. 
For  procuring  an  order  directing  the  service  of  the  summons  by 
Plication  thereof,  or  personally,  without  the  state,  on  one  or 
are  defendants,  ten  dollars. 
[  For  procuring  an  Injunction  order  or  an  order  of  arrest,  ten 
lollars. 

2.  To  the  defendant: 

For  all  proceedings  before  notice  of  trial,  except  as  otherwise 
prescribed  in  this  article,  ten  dollars. 

3.  [Am*d,  lOOl.]    To  either  party: 

For  all  proceedings,  after  notice  of  trial,  and  before  trial,  ex- 
»pt  as  otherwise  prescribed  in  this  article,  fifteen  dollars. 

For  taking  the  deposition  of  a  witness  or  of  a  party,  as  pre- 
icribed  in  section  eight  hundred  and  seventy,  section  eight  hun- 
Ired  and  Seventy-one,  or  section  eight  hundred  and  ninety-three 
}t  this  act,  ten  dollars. 

For  drawing  interrogatories,  to  be  annexed  to  a  commission,  or 
to  letters  rogatory,  issued  as  prescribed  in  sections  eight  hundred 
lad  eighty-eight,  nine  hundred  and  twelve,  nine  hundred  and 
flurteen,  and  three  thousand  one  hundred  and  seventy-one  of  thin 
let,  ten  dollars. 

For  the  trial  of  an  issue  of  law.  twenty  dollars. 

For  the  trial  of  an  issue  of  fact,  or  the  assessment  of  damages 
pursuant  to  section  one  hondred  and  ninety-four  of  this  act,  thirty 
dollars;  and,  where  the  trial  necessarily  occupies  more  ttian  two 
days,  ten  dollars  in  addition  thereto. 
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For  making  and  serring  a  case,  twenty  dollars;  an 
case  oecesaarily  oouiaiua  more  than  tilty  folios,  tx 
addition  therelo. 

For  niating  and  serving  amendmeirls  to  a  case,  tw 

II[ion  a  motion  for  a  new  triul,  upon  a  case,  or  at 
for  judgment  upon  a  special  verdict,  the  same  sums 
appeal,  as  prescribed  in  subdivision  fourth  of  tbiH  si"i 

i'pon  any  other  motion,  or  upon  a  reference  Rpecilii 
(hrpe  thousand  two  hundred  and  Ihirtj'-six  of  this 
party  to  whom  costs  are  awarded,  a  Kiim  lixed  by 
judge,  not  elceedinB  ten  dollars,  besides  necessary  di 
for  printing  and  referee's  fees. 

Where  a  new  trial  is  had,  pursuant  to  on  order 

dred  and  ninety-four  of  this  act.  in  had.  for  all  proot 
the  granting  of,  and  before  the  new  trial,  or  an  n? 
damages,  pursuant  to  aection  one  hundred  ninelj--foui 
twenty -five  doll  am. 

For  one  term  of  the  eitv  eourt  of  the  eitv  of  Ni 
which  the  case  is  necesonrily  on  the  calendar,  and  f 
term  or  apecial  term,  of  the  supreme  court,  or  a  conn 
exceeding  five,  at  which  the  canse  is  necessarily  on  1 
excluding  the  term  at  which  it  is  tried,  or  otherwisi 
posed  of,  ten  dollars. 
L.  leoi.  cb.  vm.    In  cEtert  Sppt.  I,  1901. 

4.  [Am'd,  i»n2.]  To  either  party,  npon  an  appea 
preme  court  from  nn  inferior  court,  excepting  upon  i 
the  supreme  ccmrt  from  the  city  court  of  the  ciry  of 
or  uiKin  an  appeal  to  the  apiM-llnte  division  of  the  sii 
or  to  the  anpreiiie  court  from  the  city  court  of  ihp 
York,  taken  from  an  interlocutory  or  final  judprnicrit. 
order  granting  or  refusing;  a  now  trial,  rendered  ot 
trial  term  of  the  snprisme  court  or  of  the  city  enurt  o 
New  York:  or  upon  an  applicatiou  to  the  appellate  di 
snpri'nie  court  for  a  new  trial,  or  for  judgment  upo 
rendered  subject  to  the  opinion  of  the  court,  or  whi>r 
are  ordired  to  be  heard,  in  the  first  instunc<>.  nt  n 
apppllale  division  of  the  supreme  court;  before  argun 
diiliara.  For  argument,  forty  dollars.  For  each  tern 
pelliite  division,  not  excwMling  five,  of  the  supreu 
which  the  cause  is  nece«sarily  on  the  calendar,  esclufl 
at  which  it  is  argued,  or  otherwise  finally  disposed  of' 
In  ail  appeals  taken  under  section  thirty-one  hundred 
nine  costs  awarded  to  the  successful  party  shall  noi 
dollars  in  addition  to  the  taxable  disiiursements. 

U  1U02.  fb.  BIS.  lu  (■ffccl    Sopt.  1.  1903. 

5.  To  either  party,  upon  an  appeal  to  the  court  of  i 
Before  argument,  thirty  dollars. 

For  argument,  sixty  dollars. 

For  each  term,  not  exceeding  ten.  at  which  the  can 
calendar,  escliiding  the  term  at  which  it  is  argued,  i 
finally  disposed  of.  ten  dollars. 

Where  a  judgment  ia  alllroied  by  the  court  of  appea 
may,  in  its  discretion,  also  award  damages,  by  way  i 
Ihe  delay,  not  exceeding  ten  per  ceutum  u|)on  the  au 
judgment:  or,  whore  it  was  rendered  upon  an  appei 
amount  of  the  original  judgment. 

Co.  Vtae..  (I  nui  iDd  SIS;  L.  18BB,  vb.  946.  In  effMt  Sept. 
L.   1MW,  cb.  £2«. 


S>  Addltlouil  •llowimoe  to  pliiliitlfl  tu  foreclasare, 
lOB.    etc 

■re  ilie  Botioii  is  broHghl  to  foretlose  a  mortgage  upon  real 
j;  or  tor  ihe  parlilioo  of  real  property;  or  to  procure  *a 
atioQ    npuii   n   will   or  other  inHtriimfiit  in   wriUng;  or  to 

■  bi>  determitiatiou  ol  a  elaiio  to  real  property:  or  where, 

action,   a   warrant   of   ntiac-bmtot   aBBinet   property    baa 

«>iit.-i]:   <bc  plaintiff,  If  a  final  jildgtneDt  is  rendered  in  hia 

HQi]   he  recoTcru  cnmH.  U  entitled  to  recover,   In  addition 

rvKts  iireBPTllied  in  the  last  section,  the  Tollowing  per- 
m.  lo  be  estlmnteil  upon  the  amount  found  to  be  due  upoti 
rtirngp;  or  the  rslue  of  the  property  partitioned,   affected 

aiI)*id<eiition  npon  the  wll!  or  other  InHtrument,  or  the 
O    wbieh  1*  iletermlned:  or  the  value  of  the  propertj'   Rt- 

□M  eiceeding  tbe  anm  reeovered,  or  elaimod;  aa  tbe  case 


^xeeeding  t' 


!   tbouaaud  dollar 


an   nUditiouaJ  e 

r    i^eQtilm. 

,    nil   nildJtional  a 

re   HUi-li  an  ai^tion  in  settled  before  judetneDt,  the  plaintiff 

|,"T  10  n  percentage  upon  the  amount  paid  or  secured  upon 

:.  :ii  one-half  oC  those  rates.     In  an  action  to  (ore' 

l;i'  upon  real  property,  wbere  a  part  of  the  mort- 

'ir   dne,  if  the  final  judgTuent  directs  the  sale  of 

,  .  ny.  as  prescribed  in  se'-tion  I'ST  of  this  act,  the 

i't'i''tie<l  iu  thia  section,  must  be  computed  iipuu  tbe 

uini,   tiupuid  npon  the  mortgage.     But  if  it  dlreetB  the  sale 

■  rt   vnly,  as  prescribed  fn   section   llSStl  of  fh!a  act,   they 

(•   <wnipufed  upon  the  aum  actually  due;  and  It  tbe  court 

ter   Krflnts  an  order,  directing  the  sale  of  tbe  Temainder, 

%rt   tbcreof,  the  percentages  must  be  computed   npon   tbe 

•then   due;   but    the   asgrcgate  of   the   percentngea   ahall 

■e«l  the  sum,  which  would  have  been  allowed,  if  the  entire 

(?urv(l  by  Ihe  mortgage  hud  been  due,  when  flaal  judgment 

ndcri'd. 

Etc..   n   3W  •ad  30D.     Sh  Kola  U. 

l».    lAiH'd,  ISUtt,  IStm,   1M9W,  luoa.]     Ad«ltlab«l  nJlow- 

,0  dtber  p>rlr  Id  dineult  eauea,  etc. 

I  sctioD  brought  to  foreclose  a  mortgage  upon  real  property 
tlie  partition  of  real  property,  or  iu  u  dillleult  und  extraor- 

mre,  tnbere  a  defense  hax  been  interposed  in  an  action), 
trpt  in  the  first  and  second  judicial  diKtrictD.  iu  a  special 
liDf   by   certiorari  to  review   an   assessment  under  article 

of  chapter  nine  hundred  and  eight  of  the  laws  of  *igb- 
oodred  and  Dinetj'six;  and  the  acta  amending  the  ume, 
irt  may  also,  in  ita  dbicretion.  award  (o  any  party  a  further 
t  follows: 

I  no  action  to  foreclose  a  tnorlgage,  a  sam  not  exceeding 
id  nue-half  per  centum  uijon  the  sum  due.  or  claimed  to 
.  Ditoii  the  mortgage,  nor  the  aggregale  sum  of  two  hun- 

■  li'in,  or  Bpeciol  proceeding,  specified  iti  tWa  section, 
-1'  has  been  interposed,  or  in  nn  action  (or  the 
1!  property,  a  sum  not  eiceeding  Are  I'er  centuiti. 
I  ■•■rtvered  or  claioiod.  or  ihe  viUtie  Of  the  auWeel 

:i.   I..  1808.  vb.  01:  L.  lem,  ak.  2Wi  t.  IfiOI,  ch. 
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I  8aS4»  All0'«v»iiees  under  the  foresoAas  eectione  llatite^ 

Bat  all  the  sums  awarded  to  the  plaintiff,  as  prescribed  in 
section  3252  of  this  act,  or  to  a  party  or  two  or  more  parties 
on  the  same  side,  as  prescribed  in  the  last  sentence  of  sectioB 
3251  of  this  act,  and  in  sabdiTlsion  second  of  the  last  sectioii, 
cannot  exceed,  in  the  aggregate,  tn'o  thousand  dollars. 
OCX  Proc.,  I  809. 

I  32S6.  [Am'd,  1805.]     Comtm  upon  adjournment  of  triml. 

Where  an  application  is  made  to  a  court  or  a  referee,  to  ad- 
journ a  trial,  the  payment  to  the  adverse  party  of  a  sum  not 
exceeding  ten  dollars,  or,  in  the  city  court  of  the  city  of  New* 
York,  a  sum  not  exceeding  five  dollars,  besides  the  fees  of  his 
witnesses,  and  other  taxable  disbursements,  already  made  or 
incurred,  which  are  rendered  ineffectual  by  the  adjournment,  may 
be  required,  as  a  condition  of  granting  the  adjournment. 
Id.,  i  ai4;  L.  1868,  ch.  617,  part  of  |  4;  L.  18d5,  ch.  94e. 

f  8266.     [Am'dy  189S.]     DlBlmrsements   to  be  Inelnded  In 
bill  of  costs. 

A  party  to  whom  costs  are  awarded  in  an  action  is  entitled 
to  include  in  his  bill  of  costs  his  necessary  disbursements  as  fol- 
lows: The  legal  fees  of  witnesses  and  of  referees  and  other  offi- 
cers; the  reasonable  compensation  of  commissioners  taking  de« 
positions;  the  legal  fees  for  publication  where  publication  is 
directed  pursuant  to  law;  the  legal  fees  paid  for  a  certified  copy 
of  a  deposition^  or  other  paper,  recorded  or  filed  in  any  pablic 
office,  necessarily  used  or  obtained  for  use  on  the  trial;  copies 
of  opinions  and  charges  of  judges;  the  reasonable  expenses  of 
printing  the  papers  for  a  hearing,  when  required  by  a  rxile  of 
the  court;  prospective  charges  for  the  expenses  of  entering  and, 
docketing  the  judgment;  and  the  sheriff's  fees  for  receiving  and] 
returning  one  execution  thereon,  including  the  search  for  pro| 
erty  and  such  other  reasonable  and  necessary  expenses,  as  ai 
taxable,  according  to  the  course  ahd  practice  of  the  court,  or  byj 
express  provision  of  law.  Searches  affecting  property  situate  liu 
any  county  in  which  the  office  of  county  clerk  or  register  is  a^ 
salaried  one,  when  made  and  certified  to  by  title  insurance,  ab- 
stract or  searching  companies,  organized  and  doing  business  under 
the  laws  of  this  State,  may  be  used  in  all  actions  or  special  pro- 
ceedings in  which  official  searches  may  be  used,  in  place  of  amf 
with  the  same  legal  effect  as  such  official  searches,  and  the 
expenses  of  searches  so  made  by  said  companies  shall  be  taxable 
at  rates  not  exceeding  the  cost  of  similar  official  searches. 

Id.,  f  811,  Ain'd;  U   1806.  eh.   381. 


I  82S7.  Increased  dnntaffes  not  to  onrry  inerenned 

A  plaintiff,  who  recovers  double  or  other  increased  damagefv 
does  not  thereby  become  entitled  to  more  than  single  costs;  ex- 
cept where  it  is  otherwise  specially  prescribed  by  law. 

3  R.  S.  616,   I  23  (2  Edm.  MO). 

I  8268.  Wben  defendant  entitled  to  Increased  eosts* 

In  either  of  the  following  cases,  a  defendant,  in  whose  favor 
a  final  judgment  is  rendered,  in  an  action  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  or  to  recover  i 
chattel;  or  a  final  order  is  made,  in  a  special  proceeding  insti- 
tuted by  a  State  writ,  is  entitled  to  recover  the  costs,  prescribed 
in  section  3251  of  this  act,  and,  in  addition  thereto,  on^^ulf 
thereof! 

»40 
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1.  Where  the  defendant  is  or  was  a  public  officer,  appointed 
or  elected  under  the  authority  of  the  State,  or  a  person  specially 
appointed,  according  to  law,  to  perforin  the  duties  of  such  an 
officer;  and  the  action  or  special  proceeding  was  brought  by 
reason  of  an  act,  done  by  him  by  yirtne  of  his  office,  or  an  alleged 
omission  by  him,  to  do  an  act,  which  it  was  his  official  duty  to 
perform. 

2.  Where  the  action  was  brought  against  the  defendant,  by 
reason  of  an  act  done,  by  the  command  of  such  an  officer  or 
^rson,  or  in  his  aid  or  assistance,  touching  the  duties  of  the 
office  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant,  for 
taking  a  distress,  making  a  sale,  or  doing  any  other  act,  by  or 
nnder  color  of  authority  of  a  statute  of  the  State. 

But  this  section  does  not  apply,  where  an  officer,  or  other  per- 
son,  specified   herein,   unites  in   his   answer  with   a  person   not 
entitled  to  such  additional  costs. 
2  R.   8.   616.  I  24. 

I  8259.  Increajied  dtsbviriienientB  not  allcvred. 

The  increase,  specified  in  the  last  section,  does  not  extend  to 
the  disbursements;  and  an  officer,  witness,  or  juror,  is  not  enti- 
tled to  any  other  fees  in  the  action,  except  the  single  fee  allowed 
by  law  for  his  seryices. 
Id..    I  25,  am*d. 

'  f  32QO.  Co9t»  upon  a  settlement.  A 

Where  an  action,  specified  in  section  3228  of  this  act,  is  settled  I 

before   judgment,   no  greater  sum  shall  be  demanded   as   Costs,  1 
than  at  the  rates  prescribed  by  section  32ol  of  this  act. 

f  C<K   Proc..   f  822. 

ki  32ei.  This    nrtlele    not   to  alTect    speolal    proTislons    of 

f  This  article  does  not  affect  any  provision  contained  elsewhere 
m  this  act,  or  in  any  other  statute  remaining  unrepealed  after 
this  act  takes  effect,  whereby  the  amount  of  costs  is  specially 
fixed,  in  a  particular  case,  otherwise  than  as  prescribed  in  this 
article. 
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A&TIOIiBI  8BG01ID. 

TaouUwii  cf  costs. 

8«e.  Sa62.  OottB;  how  taxed.     AUowancet,  etc.;  liow  oompatod. 

.    8208.  Notice  of  taxauoo. 

8204.  RetaxatlOD. 

8286.  Reriew  of  taxatton. 

8266.  Duty  of  taxing  offlcerr. 

8267.  AffldaTit  respecting  dlsburaemeoti. 

§  8S68.  Coats  I  ho^vr  taxed.  Allo^rABoe«»  •te«|  h»^vr  eoa*" 
pitted. 

Costs  must  be  taxed  by  the  clerk,  upon  the  application  of  the 
party  entitled  thereto;  except  that  the  court  may  direct,  that 
mterlocutory  costs,  or  costs  in  a  special  proceeding,  be  taxed  by 
a  judge.  The  clerk  must  insert,  in  the  judgment  or  final  order, 
the  amount  of  the  costs,  as  taxed.  In  a  case  where  the  coats 
are  in  the  discretion  of  the  court,  the  report  or 'decision,  or  the 
direction  of  the  court  for  final  judgment,  upon  a  default,  or 
after  a  jury  trial,  must  specify  which  party  or  parties  are  enti- 
tled to  costs;  but  the  amount  of  the  costs  must  be  ascertaiiied 
by  taxation.  The  allowance,  specified  in  section  3252  of  thii 
act,  must  be  computed  by  the  clerk  upon  the  taxation;  bat  the 
Talue  of  property,  required  to  be  ascertained  for  that  purpotev 
must  be  ascertained  by  the  court,  unless  it  has  been  fixed  bj 
the  decision  or  report,  or  by  the  verdict  of  the  jury,  upon  which 
the  final  judgment  is  entered;  except  that,  in  case  of  actual  pa^; 
tition,  it  must  be  determined  by  the  commiaeionerB. 

Go.  Proc.,   part  of  §|  811   and  800. 


d 

leai: 


§  8208.  Notice  of  taxation. 

Costs  may  be  taxed,  upon  notice  to  the  attorney  for  each 
verse  party,  who  has  appeared,  and  is  interested  in  redocing 
amount  thereof.  Notice  of  taxation  must  be  served,  not 
than  five  days  before  the  taxation;  unless  the  attorneys,  aervinf 
and  served  with  the  notice,  all  reside,  or  have  their  ofllces,  ia 
the  city  or  town,  where  the  costs  are  to  be  taxed;  in  which  case, 
a  notice  of  two  days  is  sufficient.  A  copy  of  the  bill  of  cotti, 
specifying  the  items,  with  the  disbursements  stated  in  detail, 
must  be  served  with  the  notice  of  taxation. 

Id.,  I  811. 

I  8264.  Retaxatlon. 

Costs  may  also  be  taxed  without  notice.  But  wYttK 
they  are  so  taxed,  notice  of  retaxatlon  thereof  mast  imme- 
diately afterwards  be  given  as  prescribed  in  the  last  sectioii, 
by  the  party  at  whose  instance  thev  were  taxed;  in  default 
whereof,  the  court  must,  u^n  the  application  of  a  party  entitled 
to  notice,  direct  a  retaxation,  with  costs  of  the  motioOt  to  be 
paid  by  the  party  in  default.  The  court  may,  in  its  discretion, 
upon  the  apolication  of  a  party  interested,  direct  a  retazatioD  of 
costs  at  any  time.  Any  sum.  deducted  upon  a  retaxation,  moit 
be  credited  upon  the  execution,  or  other  mandate  issued  to  a- 
force  the  judgment. 

§  326S.  Review  of  taxation. 

A  taxation  or  a  retaxation  may  be  reviewed  by  the  coart,  opw 
a   motion   for  a   new   taxation.     The  order,  made  upon  such  t 
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motion,  may  allow  or  disallow  any  item,  objected  to  before  the 
tBxhig  officer,  in  which  case,  it  has  the  effect  of  a  new  taxation; 
or  it  may  direct  a  new  taxation  before  the  proper  officer,  specify- 
iDg  the  grounds  or  the  proof,  upon  which  the  item  may  be  allowed 
or  disallowed  by  him. 

I  S208.  I>vtT  of  taxing  olllcer. 

An  officer,  anthorized  to  tax  costs  in  an  action  or  a  special 
proceeding,  must,  whether  the  taxation  is  opposed,  or  not,  exam- 
ine the  bills  presented  to  him  for  taxation;  must  satisfy  himself 
that  all  the  items  allowed  by  him  are  correct  and  legal;  and 
most  strike  out  all  charges  for  fees,  other  than  the  prospective 
charges  expressly  allowed  by  law,  where  it  does  not  appear  that 
the  services,  for  which  they  are  charged,  were  necessarily  per- 
fbrmed. 

2  B.  8.  .668.   i  5   (2  Bdm.  672). 

I  8207.  AAdavit  reapecttnff  dtsbursemeBts. 

A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed 
without  an  affidavit,  stating  the  number  of  days  of  his  actual 
attendance;  and,  if  travel  fees  are  charged,  the  distance  for 
which  they  are  allowed.  A  charge,  for  a  copy  of  a  document 
lot  paper,  cannot  be  allowed,  without  an  affidavit,  stating  that 
it  was  actually  and  necessarily  used,  or  was  necessarily  obtained 
for  use.  An  item  of  disbursements,  in  a  bill  of  costs,  cannot  be 
allowed,  in  any  case,  unless  it  is  verified  by  affidavit,  and  appears 
to  have  been  necessarily  incurred,  and  to  be  reasonable  In  amount. 

>A-  I  7;  0*.  Proe.,  part  of  |  811. 
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TITLE  in. 
Security  for  costa. 

S968.  When  defendant  may  require  security  for  cofia 

taOO.  Id.;    after    action    commeDced. 

SS70.  Tbe  last  two  sections  qualified. 

SB71.  Id.:  iu  actions  by  and  a^lnst  ezecnton.  etc. 

8S72.  Order  to  gixe  security. 

S278.  Requisites  of  undertaking. 

8274.  Notice  of  exception;   id.  of  justtflcation. 

8276.  Justification  of  sureties.      Allowance  of  aodectaklii^ 

8276.  Order   to  give   additional   security.    Proceedings. 

8277.  Effect  of  failure  to  obey  order  to  glTO  security- 

8278.  Liability  of  attorney  for  costs  in  certain  actions. 

8279.  Tbls  title  appHes  to  ipecial  proceedings. 

f  826S.  [Am'd,  1801,  ltM>4.3  When  defendaiit  may  reavtre 
■ecarlty  for  costii. 

The  defendant,  in  an  action  brought  in  a  court  of  record,  may 
require  security  for  costs  to  be  given,  as  prescribed  in  this  titl^. 
where  the  plaintiff  was,  when  the  action  was  commenced,  either 

1.  A  person  residing  without  the  state;  of*  if  the  action  '» 
brought  in  a  county  court,  except  in  the  counties  of  Kings, 
Queens  and  Richmond,  or  in  the  city  court  of  the  city  of  New- 
York,  the  city  court  of  Yonkers,  or  the  justice's  court  of  the  city 
of  Albany,  residing  without  the  city  or  county,  as  the  case  may 
be,  wherein  the  court  is  located;  or 

2.  A  foreign  corporation;  or 

3.  A  person  imprisoned  under  execution  for  a  crime;  or  j 

4.  The  official  assignee  of  a  person  so  imprisoned;  the  official i 

assignee  or  official  trustee  of  a  debtor;  or  an  assignee  in  bank*] 

ruptcy;  where  the  action  is  brought  upon  a  cause  of  action,  arisind 

before   the   assignment,   the  appointment  of  the  trustee,   or    tha 

adjudication  in  bankruptcy.  j| 

2  R.  S.  620,  f  1  (2  Edm.  644);  L.  1891.  ch.  170;  L^  1804,  eb.  6M.     In  effect  i 
Sept.  1,  1904. 

I  8S68«  Id.  I  after  aetlon  oommenoed. 

The  defendant,  in  a  like  action,  may  require  security  for  covti  ■ 
to  be  given,  where,  after  the  commencement  of  the  action,  th^ 
plaintiff  either  ! 

1.  Ceases  to  be  a  resident  of  the  State;  or,  where  me  action  ! 
is  brought  in  either  of  the  local  courts  specified  in  subdiTiaioo 
first  of  the  last  section,  ceases  to  be  a  resident  of  the  city  or 
county,  as  the  case  may  be,  wherein  the  court  is  located;  or 

2.  Is  adjudicated  a  bankrupt,  or  discharged  from  his  debts,  or 
exonerated  from  imprisonment,  pursuant  to  a  law  of  the  State, 
or  of  the  United  States;  or 

3.  Is  sentenced  to  the  State  prison,  for  a  term  less  tkaii  for  lif^ 
Id. 

I  8270.  The  last  two  ■eottona  auallfled. 

In  a  case  specified  in  either  of  the  last  two  sections,  if  there 
are  two  or  more  plaintiffs,  the  defendant  cannot  require  sectirity 
for  costs  to  be  given,  unless  he  is  entitled  to  require  it  of  all  the 
plaintiffs.  ' 

*  So  in  original. 
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amative  ORpHdty.  or  the  trustee  of 

fsprcwij-  anthoriJiPd  liy  slatulp  to  ane,  op  to  be  Bued;  or 
ofGfial  aHRignee.  the  nseij;iife  of  a.  tvceirpr.  or  th^  oom- 

nr    a    person    jndlclnlly    declared   to    b«    incompetent   tit 
e   hw  alFuiTS;  the  ecrnrt  inn)-,  iu  ilB  diMretiou,  require  the 
I    to  yJTe  eeimrify  for  eoetB. 
wr,,   jart  of  I  317;  L.  1874.  cl..  «8,  I  0. 

S-  Ord«r  to  kItc  ■ecDrllr. 

rt;  RPt'iirily  for  eoBta  U  required  to  be  Riven,  the  court  In 
III*  action  is  pending,  or,  cKeept  in  n  onue  specified  iu  the 
iTtion.  a  judge  tbereof,  upon  due  proot,  by  aiBdariC,  of  the 
must  make  ou  order  requiring  the  pinintiff.  within  a  time 
<1.  vitber  to  pay  into  court,  the  Bum  of  two  liundred  aud 
illnrB.  to  be  apatted  to  the  nnymout  of  the  eOHts.  If  any. 
■<]  against  bitn,  or,  at  his  eleetion,  to  file  with  tbe  cleric 
onakiug.  and  to  aerTe  a  nrilteu  notice  of  the  paynient  or 
filin];  upon  the  defendaot's  atloroer;  and  HtayloK  r.I[  other 
liuKH,  on  the  part  ot  the  plaiutiH,  except  to  review  or  vo- 
te ortlpr.  until  the  payment  or  Gling.  und  ootiee  thereof, 
Hj.  if  on  underiakiog  is  given,  the  allowance  o(  the  latne. 
.    eXU,  pitt  of  I  I  (2  Ellin.  B«). 


I 


i-qaimi**  ot  nudertaklns. 

<  hi;.  spedOed  in  the  last  eect 
j.t  ty  one  or  more  sureties, 
■    will   pay.   upon  demand,   i 
y  be  awarded  to  him  in  the 
..1  iu  the  undertaking,  which 
I  Lfty  dollars. 

on,  muBt  be  fXPfUteiJ 
and  muM  be  to  tlic 
D   the   defendant,   all 
action,  not  exceeding 
nuBt  be  at  least  two 

[n  t 
llu 

.   tb«t  he  excepta 

M^ice  of  such  a  notice,  the  pinintiff  muat  serre,  uaon  the 
tnl'e  Bltoroe;,  n  notice  of  the  joatification  of  the  same  or 
iretiea  before  a  judge  of  court,  or  a  county  judge,  at  a 
d  lime  and  place;  the  time  to  he  not  leai  than  Ave  nor 
ban  ten  days  thereafter,  and  the  place  to  be  within  the 
irbere  tbe  action  is  triable. 


B.    JuatiaeatlOD    of    ■■» 

oa  560  of  this  act  applies 
l'heT«  the  Judge  Hods  the 
itten  f ' "     -.  -    - 


lev.       Allows  Bee    at   «Bder- 

n  the  juBtilication  of  the  aate- 
reticA  sufficient,  he  mnat  annex 
n  the  undertaliing.  indorse  his 
m  to  be  filed  with  the  clerk. 
except  10  the  sureties,  the  un- 
niust  be  indorsed  and  filed  la 
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§  sare.  [Am'd»  1801.]    Order  to  vlve  Additional  acovrlty 


At  any  time  after  the  allowance  of  an  undertaking,  given  po^ 
suant  to  such  an  order,  or  as  prescribed  in  section  3278  of  thi 
act,  or  after  notice  of  the  payment  into  court  made  pursuant  ti ' 
such  an  order,  the  court,  or  a  judge  thereof,  upon  satisfacuiy 
proof,  by  affidavit,  that  the  sum  specified  in  the  undertakiog, 
or  the  amount  of  such  payment,  is  insufficient;  or  that  one  or- 
more  of  the  sureties  have  died,  or  become  insolvent,  or  that  hii 
or  their  circumstances  have  become  so  precarious  that  there  ii 
reason  to  apprehend  that  the  undertaking  is  insufficient  for 
security  of  the  defendant;  must  make  an  order  requiring 
plaintiff  to  give  an  additional  undertaking,  or  make  an  additiox 
payment  into  court.  The  last  four  sections  apply  to  such  an  orj 
der,  and  to  the  undertaking  given,  or  payment  made,  porsui 
thereto. 

L.  1891,  cb.  161. 

1  8877.  Bffect  of  failure  to  obey  order  to  orlve  aocarlty. 

Where  the  plaintiff  fails  to  comply  with  an  order,  made  as  pr^ 
scribed  in  this  title,  or  to  procure  the  allowance  of  an  undep 
taking  given  pursuant  to  sucn  an  order,  the  defendant  is  en 
to  a  judgment  dismissing  the  complaint,  and  in  his  favor 
costs.    The  defendant  may  apply  therefor,  as  upon  a  motion. 

2  B.  8.  620,  8  4,  am'd;  L.  1876,  cb.  806. 

I  8978.  Uabllity  of  attorney-f  tor  eo«ta  im  eertatm  aettoi 

Where  a  defendant  is  entitled  to  require  security  for  costs, 

Erescribed  in  section  3268  of  this  act,  the  plaintL^'s  attorney 
able  for  the  defendant's  costs,  to  an  amount  not  exceeding 
hundred  dollars,  until  security  is  given,  as  prescribed  in  this  tit 
The  plaintiff's  attorney  may  relieve  himself  from  that  liabir 
although  the  defendant  may  not  require  security  for  costs  to 
given,  by  filing  and  procuring  the  allowance  of  an  underl 
as  if  an  order  had  been  made  as  prescribed  in  section  3272 
this  act. 
.  M.,  {I  7  mnd  8. 

S  8279.  This  title  applies  to  speelal  prooeedlniTB* 

The  foregoing  sections  of  this  title  apply  to  a  special  pi 
tag  instituted  in  a  court  of  record,  in  like  manner  as  to  an  actic 
Jor  which  purpose,  the  prosecuting  party,  other  than  the  _ 
Or,  where  the  special  proceeding  is  instituted  in  the  name  of 
people  upon  the  relation  of  a  private  corporation  or  individiirib 
the  relator,  is  deemed  a  plaintiff,  and  the  adverse  partyi  a  "* 
Cendant. 
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i.   OonpirallAr  !• 


D    IHlbllPti,    I 


BSO.  T«kliic  te«B  not  pp»crlbed  br  IBW,  pFOhlMled. 

icli  clerlf  of  a  cuurl  must  iK'ttorm  all  the  dutii^a  required  of 

.  in  the  course  and  prattice  of  (lie  coucl,  willioQt  fte  or  re- 

■I.  ■■^:(t-[il  an  eipresBly  preafrilnTl  by  law.    Each  public  ofBcer. 

'      I . :    II  duty  IB  espresslj   imarwed   by  law,   must  execute 

.  !ihout  fee  or  reward,   eicept  where  a  fee  or  other 

II  iherefor  is  expreaiily  allowpd  by  law.    Ad  officer  or 

.1.  to  whom  a  fee  or  other  eompeDntillon  in  allowed  by 

■ly   service,  ehall  uut  char;;e  or  receive  a  greater  (ee 

pwziril.    tor  that  Berrire,  than  is  so  allowed. 

IMO.    (ii.  3M.  I  S;  2  B.  8.  C50.  i  S  (2  Earn.  660). 

I38X.  Id, I  for  aerrlcea  not  pcndcrcd,  «a(iapt,  etc, 

a  r.itii  1  r,  or  other  persoii,  sbiill  not  demnnd  or  receive  any  fee 
iidoD,  nllnwed  to  him  by  law  for  any  service,  udIpsb 
iiiis  acinally  rendered  by  him;  eicent  that  bu  ofBeer 
■'  in  ndcBiice  hia  fee.  where  be  is,  by  law,  eipreBsly  di- 
■  rriiitted  to  require  pnynieat  thereof,  before  rendering 

t    s    '\--'.  I  B  (2  Earn.  ero). 

ISSS.   Prnnllr  tar  extortion. 

B  officer  ur  other  person,  who  vloInteB  cither  of  the  prDvisionB 
lalnrd  in  The  Inst  two  oectionB.  1b  liable,  !□  nddition  to  the 
bhment  prescribed  by  liin-  for  the  srirainal  otFence,  t»  an  ac- 
t  %a  brhalf  of  the  pereoD  nKgrieved,  in  which  the  ploiatiS  ia 
Hted  to  rreble  damageH. 

„    J»n    nf   »    7. 

3SRS.  Clprk  of  ronrt  of  mppcolia  to  itoeoiint  lor  Bad  »«7 

cr  («:»■. 

"he  clerk  of  the  court  of  HppealB  imiBt.  wiihin  ten  daya  after 

■  first  day  of  .Tnminr.v.  nnd  nttrr  the  first  ihiy  of  July,  in  each 

LT.  render  to  the  contplroiler  nn  accurate  nccouot.  under  oath, 

an  (ew  received  by  film  for  his  official  services,  alnee  the  last 

MunI  noH  rendered;  and  must  pay  the  same  Into  the  treuurr 

the  Buite. 

■kntlauxl   for  I..   IMS.  ch.  ET7.   (  T, 

I  MH4.   IRepealed  Jan.  1,  1»0R:  I,.  180G,  ch.  946.1 
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88  8285-90         FEES;  GENERAL  PROVISIONS.  c.  21.  t.  4 


I  8286.  Certain  county  clerks  and  rcffiaters  mi 
tor  fees. 

Except  as  otherwise  specially  prescribed  by  law,  each  conntj 
clerk  or  register,  who  receives  a  salary,  must  account  for,  under 
oath,  and  pay  to  the  treasurer  of  his  county,  in  the  manner  pre- 
scribed by  law,  all  fees,  perquisites,  and  emoluments,  receirel 
by  him,  for  his  official  seryices. 

L.  1847,  Ch.  482.  |  1;  L.  1861,  ch.  14. 

§  SatKI.  Ocneral  provl«lon«  mm  to  fees,  etc*  to  be  aeconate^i 
for. 

Where  a  public  officer  is  required,  by  law,  to  keep  an  account 
of,  or  to  pay  over,  the  fees  or  other  moneys,  received  by  hi^ 
for  official  services,  he  must  include  therein  all  sums,  receiv* 
by  him,  to  which  he  was  entitled,  by  reason  of  any  net, 
formed  by  him  in  his  official  capacity;  whether  the  act  did  or 
not  pertain  to  his  office,  or  to  the  business  thereof. 

I..  1847.  ch.  277.  |  11  (4  Bdm.  866). 


1 
f  328T.  [A.ni*d9  1S9S.]    Fees  of  certain  oflleerH  to  be  tax4 
■pon  demand. 

Each  county  clerk  or  register  of  deeds,  who  claims  any  fees 
virtue  of  his  office;  and  each  sheriff  or  coroner,  who,  upon 
collection   of  an  execution,  or  the  settlement,   either  before 
after  judgment,  of  an  action  or  a  special  proceeding,  claims 
fees,  which  have  not  been  taxed;  must,  upon  the  written  dei 
of  the  person  liable  to  pay  the  same,  cause  them  to  be  tai 
within  the  county,   upon  notice  to  the  person   mak^g   the 
mand,  by  a  justice  of  the  supreme  court,  or  the  county  3u< 
After  such  a  demand  is  made,  the  officer  cannot  collect  his  ti 
until  they  have  been  so  taxed.  , 

2  R.  8.  662.  H  1  and  2  (2  Bdm.  671);  L.  1844,  ch.  127,  f 3  S  and  8  (4 
684);  L.  1886,  ch.  046. 

I  8288.  Fartlesy  attorneya^  etc.,  ivben  not  allovred  fees. 

A  party  in  an  action  or  a  special  proceeding  is  not  entitled 
a  fee,  for  attending  as  a  witness  therein,  in  his  own  behalf, 
in  behalf  of  a  party  who  pleads  jointly,  or  is  united  in  intei 
with  him;  and  an  attorney  or  counsel,  in  an  action  or 
proceeding,  is  not  entitled  to  a  fee,  for  attending  as  a  witnf 
therein,  in  behalf  of  his  client. 

S««  2  B.  8.  661,  I  16  (2  Bdm.  671). 

i  8289.  No  fee  for  admlnisteriniT  certain  olllclal  oatbs.     1 

An  officer  is  not  entitled  to  a  fee,  for  administering  tbe  oadn 
of  office  to  a  member  of  the  legislature,  to  any  military  officer,  te! 
an  inspector  of  election,  clerk  of  the  poll*  or  any  town  officer;  er 
to  more  than  ten  cents,  for  administering  an  official  oath  to  MSJ 
other  officer. 

Id.,  8  17. 

I  8390.  Certain  searches  to  be  irratnltons. 

Each  of  the  following  officers,  to  wit:  the  secretary  >f  Sttlft 
the  comptroller,  the  treasurer,  the  attorney-general,  and  the  State 
engineer  and  surveyor,  may  require  search  to  be  made,  in  the 
office  of  either  of  the  others,  or  of  a  county  clerk,  or  of  the  rierk 
of  a  court  of  record,  for  any  record,  document,  or  paper,  when 
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tirmm  h  LVCMsarr  Tor  lb«  diBcbarge  o(  Lis  official  Jaliva.  and 
nr  tbncot  or  titrncls  tberefroni.  to  be  mftde  anil  olficiall7 
IGnl  cr  V£t'iiii>lifiiMl,  withoul  the  pajmeiit  of  anj  tee  or  charge. 


tXt  etc^  Bur  charBc   fee  paid  for  OKlb,  psel- 

liccr  or  other  peraou  in  required,  in  Ihc  conrce  of 
iipOD  bim  by  law.  to  take  an  oath,  Lo  acknowIedEe 
lo  caiiBt^  nn  instruoient  to  tie  lilvd  or  TM-Sirded,  or 
■iiper  to  another  officer,  he  is  etititleJ.  in  nilditioD 
iiLher  comneuBation  for  the  Bervice,  iircBcrilitfl  by 
snly  |>nid  by  him,  to  Ibe  officer  who  ad- 
look  the  ui'liuo\vk<dgmpnt,  or  Qlod  or  re- 
.  and  lo  the  exi>etiB(  it  transuilitlns  the 
r.  iDdudinK  posliige,  where  the  trauainieeion  is  lanfull?  made 
Bit  the  tfottt-oOJire. 

nS.   III.]  hie  (eea,   etc.,  to  be   pKid   before  revnlred   to 

111  prorinioD  of  ibis  act,  requiring  a  judge,  clerk,  or  otbtr 
r  in  initiHiuit  a  pnyer  to  imother  officer,  (or  the  benelit  of 
H},  is  to  lie  cDiistrned  as  nx^iiiring  the  IrntiBmiHsioii  only  at 
•gacut  ol  Ibe  itersoii  so  lo  be  benefited,  aod  upon  payiueut 


I 


Winy   ' 
P«d  In 


rrlsloB    wbere 


ili.i  i>ri.|inptor  of  ent^h  newspaper,  published  in  a  city  or 
I'K'li  any  notice,  order,  citation,  or  other  paper  is 
w  to  lie  publJBhi'di  refuBea  to  publish  the  aatue. 
■■.cribed  by  law  for  the  publication,  it  may  be  pob- 
iinvBpaper,  printed  ut  Albany,  in  which  legal  no- 
ri'il  by  law  to  bo  published.  If  it  is  reauirod  by 
<i-bed  in  that  newnpnpcr,  and  nUo  in  another  news- 
<]  in  a  elfy  or  (Miinty,  and  the  proprietor  of  each 
Ijiit  city  or  county  refuses  lo  publish  it  for  the  fccB 
II  may  he  pnhliBhitl  iu  the  news3ii|)er,  publiaheil 
,<     [ilace,  where  a  person   is  required  lo  appear,  or 

i   is  lo  be  done,  pursuiint  thereto,  the  proprietor  of 

•i  imII  [.ulilish  the  same,  r'>r  those  fees.  Publicntlon,  made 
mrrltied  in  this  section,  is  aa  valid,  na  if  it  wna  made  in  the 
w  conniy,  where  the  publication  thereof  ii  so  required  by 


■  4n  and  «  (2  R 


itilt  of  r^lumitl  to  pnblliih,  etc 

iiion  IB  ninde,  us  prescribed  in  the  last  sect 
I  in  the  .ily  or  connly  where  it  is  otbernise 
to  be  made,  the  affidavit  of  publication  a 
.  |»inicd  with  an  nOidavit,  or  contain  n  stateuii 
I'lit  nil  ntpllration  to  publish  the  ndrertlBeiu. 
. 'h  ptibllcali,iii.  made  to  the  proprietor  of  each 
tiiisbed  Id  the  city  or  counij;  that  the  -  -     • 


i 


Li 


r 


t 
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the  legal  fees  for  such  publication  wan  at  the  same  time  tendered; 
and  that  the  application  waa  refused.    Such  an  affidaTit  ia  pre* 
somptiye  eyidence  of  the  facts  stated  therein, 
s  B.  S.  .648,  8  4». 


I  ]Ui86»  Comptroller  to  a«dlt  eertftln  eli«r| 

Where  the  fees  or  other  charges  of  an  officer  are  chargeaUe 
to  the  State,  they  must  be  audited  by  the  comptroller,  and  paii 
on  his  warrant,  except  as  otherwise  specially  prescribed  by  law. 

a  B.  8.  «6^,  I  16  (8  Edm.  671). 

fN»0 


^ 
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TITLE  V. 
Sums  allowed  am  fees, 

K.  8296;  Beferee*ft  f«e«  seneraUy. 

txn.  Id.;  upon  lalea  of  real  property. 

3298.  Fees  for  oatba  and   acknowledgmentt. 

3209.  BamyoTB'    and   commlatlODerB'    fees,    In    action    ior   partition   or 

dower,  etc. 
3300.  Feea  of  the  clerk  of  the  court  of  appeals. 
8301.  Clerk's  fees  In  civil  actions  generallj. 
3303.  The  last  section  qualified. 

3303.  Clerk's  fees  upon  natorallsatlon. 

3304.  Pees  of  conntj  clerks  generally. 

3305.  Certain  provisions  not  affected  by  the  last  section. 

3306.  Fees  of  register  and  other  clerks. 

3307.  Sheriff's  fees. 

3308.  The  last  section  qualified. 
3300.  Id.;  bow  collected. 

3310.  Coroner's  fees. 

3311.  Stenographer's  fees. 

3312.  Compensation  of  deputy  sherlfls  and  constables  attending  courts. 

3313.  Fees  of  trial  Jurors. 

3314.  Sapervlsora  may  make  allowance  to  grand  and  trial  jurors. 

3315.  Id.;  extra  pay  upon  protracted  trials. 

8316.  Jnrors'  fees  In  special  proceedings. 

8317.  Fees  of  printers. 

3318.  Witnesses*  fees  generally. 

8819.  Id.;  on  deposition  to  be  used  In  another  stMto. 

8320.  Receiver's   commissions. 

3321.  Fees  of  county  treasurer,  and  chamberlain  of  New  Tortk 

3322.  Pees  of  a  justice  of  the  peace. 

3323.  Constable's  fees. 

8324.  Id.;  sflSdaTlt  upon  claim  for  trarel  fees. 

8325.  Justice's  court,  fees  upon  a  commission. 
I     3326.  Id.:  Jurors'  fees. 

8327.  Id.;  witnesses*  fees. 

8328.  Id.;   fees  to  be  paid  before  services  rendered. 

8329.  Id.;  by  whom  fees  to  be  paid. 

I     3880.  Certain  special  provisions  excepted  from  this  title. 
3881.  ProTision  as  to  change  in  tees. 
8382.  This  title  applies  to  clvU  cases  only. 

saiMI*  [Aaa'dy  I8M.3   Referee's  fee*  irenerallr* 

A  referee,  in  an  action  or  a  special  proceeding  brought  in  a 
Mirt  of  record,  or  in  a  special  proceeding,  taken  as  prescribed 
[^ title  twelve  of  chapter  seventeen  of  this  act,  is  entitled  to 
en  dollars  for  each  day  spent  in  the  business  of  the  reference; 
miess  at  or  before  the  commencement  of  the  trial  or  hearing, 
t  different  rate  of  compensation  is  fixed,  by  the  consent  of  the 
Muties,  other  than  those  in  default  for  failure  to  appear  or  plead, 
jumifeeted  by  an  ectiy  in  the  minutes  of  the  referee,  or  other- 
Hie  in  writing,  or  a  smaller  compensation  is  fixed  by  the  couit 
v  Judge  in  the  order  appointing  nim.  ' 

6t.  Prse.,  I  818,  am'd.    In  effect  March  11,  1886.    L.  1806,  ck.  80. 

I  9297,  [Aoa'd,  1896.]    Id.|  upon  sales  of  real  9vmpwetr» 

The  fees  of  a  referee  appointed  to  sell  real  property  pursuant 
to  a  judgment  in  an  action,  are  the  same  as  those  allowed  to  the 
^eriff,  and  he  is  allowed  the  same  disbursements  as  the  sheriff. 
^«re  a  referee  is  required  to  take  security  upon  a  sale,  or  to 
ustribute,  or  apply,  or  ascertain  and  report  upon  the  distribution 
^application  of  any  of  the  proceeds  of  the  sale,  he  is  also  enti- 
ced to  one-half  of  ^e  commissions  upon  the  amount  so  secured 
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distributed  or  applied,  allowed  by  law  to  an  executor  or  tdmm* 
ifltrator  for  receiving  and  paying  out  niouoy.  But  commissioQi 
shall  not  be  allowed  to  him  upon  a  sum  bidden  by  a  party,  and 
applied  upon  the  party's  demand,  as  fixed  by  the  judgment,  wit^ 
out  being  paid  to  the  referee,  except  to  the  amount  of  ten  dollars. 
And  a  referce*8  compensation,  including  commissions,  cannot, 
where  the  sale  is  under  a  judgment  in  an  action  to  foreclose  t 
mortgage,  exceed  fifty  dollars,  unless  the  property  sold  for  ten 
thousand  dollars  or  upwards,  in  which  eyent  the  referee  may  re- 
Ci'ivo  such  additional  compensation  as  to  the  court  may  sotru 
projHT,  or  in  any  other  cause  five  hundred  dollars. 

Ij.  1869,  ch.  670.  $  4,  am'd;  and  see  Co.  Proc.,  {  809,  am'd;  U  ISTtt,  cL 
431,  f  11;   L.   1896,   ch.  241. 

1  8298.  Fees  for  oatks  «md  acUmo-ffrledflrments* 

Any  officer,  authorized  to  perform  the  services  specified  in  thil 
section^  and  to  receive  fees  therefor,  is  entitled  to  the  following 
fees: 

1.  For  administering  an  oath  or  affirmation,  and  certifying  the 
same  when  required,  except  where  another  fee  is  specially  pre* 
scribed  by  statute,  twelve  cents. 

2.  For  taking  and  certifying  the  ncknowledgrment  or  proof 
the  execution  of  a  writton  instrument;  by  one  person,  twenty-fi 
cents;  and  by  each  additional  porson,  twelve  cents;  for  swe 
each  witness  thereto,  six  cents. 

2  R.  S.   637,   S  28  (2  Bdm.  658);   I..  1847,   cb.  339  (4  Bdm.  «28):   L.  K 
ch.  288,  i  2  (3  Edm.   302). 

1  8299.  Surveyors*  and  eommlssloiiers*  fe«s  im  aetloa  1 
partltlou  or  do-wver,  etc. 

A  surveyor,  employed  as  prescribed  by  law,  in  an  action 
partition  or  dower,  or  to  determine  dower,  is  entitled  to  fire  ( 
lars  for  each  day,  actually  and  necessarily  occupied  in  surrc 
ing,  laying  out,  marking,  or  mapping  land  therein.    Each  ai 
ant,  80  employed,  is  entitled  to  two  dollars  for  each  day,  acti 
and  necessarily  occupied  in  serving  under  tiie  surveyor's  du 
Each   comminsioner,   appointed  as   prescribed    by    law,    to 

Sartition  or  admeasure  dower,  is  entitled  to  five  dollars  for 
ay's  actual  and  necessary  service. 

2  K.  S.  643,  S6  34  and  36  (2  Edm.  062).  am'd. 

I  S300.  Fees  of  tlie  clerk  of  the  court  of  appeals. 

The  clerk  of  the  court  of  appeals  is  entitled,  for  the 
speeitied  in  this  section,  to  the  following  fees: 

For  filing  a  notice  of  appeal  to  that  court,  and  all  the  papen 
transmitted  therewith,  fifty  cents. 

For  filinp  any  other  paper,  ten  cents. 

For  drawing  an  order,  twenty  cents  for  each  folio. 

For  entering  an  order,  twenty  cents;  and  for  each  folio  more 
than  two,  ten  cents. 

"  For  drawing  a  judgment,  twenty-five  cents;  and  for  eadi  folio 
more  than  two,  ten  cents. 

For  entering  a  judgment,  twenty-five  cents;  and  for  eadi  foBo 
more  than  two,  ten  cents. 

For  a  certified  copy  of  an  order,  record,  or  other  paper,  enteitt 
or  filed  in  his  office,  ten  cents  for  each  folio. 
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enttroBsinif  a  rpmittitnr,  ten  ceris  for  enph  (olio. 

a  Lvrtilictite,  other  ihuii  tliat  a  |jiiper,   fur  the  copfiag  ot 
I  he  is  eniiiliil  to  a  Ci'e.  ia  a  tii|iy,  lufniy-five  ctnta. 

lealiug  iiiij-  pupiT,  when  rtrquiriii,  fifty  cents, 
S.es2.  i  ill  £iim  Md):  i_  isii.  cb.  ^.7.  )  T. 


«1.  [AB'd.    1890.]    ClerX 


I   «li-ll   BOtloB*   Kel 


ept  aa  otherwifie  prpucrihPd  in  the  nest  MCtlon,  each  clerk 
court  of  rtcord  U  entilled  fur  his  servieea  iu  un  actiira  or  a 
I  proceoiiiiiB,  LirouB'H  in  or  Irnusferred  to  tUe  court  of  which 
I'lerk,  to  tlie  followiug  fees: 

a  the  trial  of  the  action,  or  tlic  henrlne.  upon  the  merita.  of 
eeinl  proceed iug,  from  the  pnrfy  hriuKiiig  it  on.  one  dolUr. 
entering  Unul  judsnient  in  the  acliiin,  or  entoriui;  a  fiual 
in  tlie  special  proceeilintr,  inelmliiig  Ihe  filing  of  llie  juiIr' 
oil,  and  a  copy  ol  thu  indfinient  to  insert  therein,  lifly 
and  ton  cents  ia  addition  fur  each  folio  exceeding  ten, 
]'h1  in  the  order  or  judgment. 

entering  ony  otUer  order  or  an  interlocutory  jinlftment,  ten 
tor  oach   folio,  ejceediiig  Hve. 

a  certified  or  other  copy  of  an  order,  reconl,  or  other  paper, 
i  or  filed  in  his  office,  five  cents  for  each  folio. 
n>.  on  an  n'>peal  from  n  judcnient  or  order,  a  parly  nhnll 
I  to  the  clerk  a  printed  copy  of  the  judgnieiit-roll  or  order 
fd  fr'nn,  U  nhatl  be  the  Jiity  of  the  clerk,  as  required,  to 
■e  and  certify  the  Raine,  for  which  service  he  Bhall  be 
J  to  be  paid  at  tlie  rate  of  one  cent  per  folio. 
a  certified  transcript  of  the  docket  o(  a  judgment,  twelve 

iling  a  transcript  and  docketing  or  re-docketin(r  a  judgment 

B  not  entitled  to  any  foe,  or  otfier  compensation,  for  any 

that  where  he  it 
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re  Ibe  iidonieyB  for  all  the  inrfiea  intcroRtod,  other  thnn 
in  drfniiit  or  ngninBt  whom  n  jlldBment  or  a  final  order  ha« 
ikTi,  rtuil  is  not  nnpenled  from,  stipulate  in  writing  that 
r  ia  r.  copy  of  anv  pitpor  whereof  a  certified  cojiy  is  ro- 
hj-  any  [irovision  of  this  net.  the  stiplllnfion  takes  the  place 
■nificnip,  ad  to  the  imrties  so  slipnlatiiiK,  and  the  clerk  is 
pdred  to  certify  the  same  or  entilled  to  any  fee  therefor, 
the  pmor  so  proved  hv  stipulation  shall  lie  received  by 
rks  ot  all  the  conrls  and  hy  the  cuiirls  and  hIihII  be  used 
I  with  the  same  force  and  effect  as  if  certified  hy  a  clerk  of 

>.  pmc..  I  312:  L.  1(«0.  cb.  312. 


f  the  ciiy  court  of  the  city  of  Ni-w-York,  of  the  city 
Yonkers,  of  the  justice's  court  of  the  city  of  Alli;iny,  ot 
yor's  or  recorder's  court. 
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I  8808«  Cleric's  fees  upon  ]i.atvr«ll«ntlon. 

The  clerk  of  any  court,  which  has  jurisdiction  to  naturalize  ar 
alien,  is  entitled,  for  the  services  specified  in  this  section,  to  the 
following  fees: 

For  all  services,  upon  the  filing  of  a  declaration  of  intention  b^ 
an  alien  to  become  a  citizen,  includinier  the  oath  or  affirmation, 
the  recording  of  the  same,  and  a  certificate  thereof  deliyered  to 
the  alien,  twenty  cents. 

For  all  services  upon  the  admission  of  the  alien  to  be  a  dtizext,  . 
including  the  recording  of  the  papers,  and  a  certified  copj  of  the  i 
record,  which  ^lust  be  delivered  to  any  person  requiring  it,  fifij 
cents. 

L.  1847,  ch.  127,  f  1  (4  Edm.  694).    See  ante,  f  3801. 

i  8804»    [Am'dy  1896.1    Pees  of  conntr  elerks  tf enexmlly. 

A  county  clerk  is  entitled,  for  the  services  specified  in  this  sec- 
tion, except  where  another  fee  is  allowed  tuerefor  by  special 
statutory  provision,  to  the  following  fees  to  be  paid  in  advance:- 

For  searching  and  certifying  the  title  to,  and  incumbrance*  upon  i 
real  property,  for  each  year  for  which  the  search  is  made,  for  I 
each  name,  and  each  kind  of  conveyance  or  lien,  five  cents.  . 

For  a  copy  of  an  order,  record,  or  other  paper,  entered  or  filed  f 
in  his  oflice,  eight  cents  for  each  folio. 

For  filing  a  transcript,  and  making  an  entry  as  prescribed  in- 
section  1258  of  this  act,  twelve  cents. 

For  issuing  an  execution  upon  a  judgment,  a  transcript  whereof, 
or  of  the  docket  of  which,  has  been  filed  in  his  oflice,  fifty  cents, 
to  be  paid  by  the  party  at  whose  request  the  execution  is  issued, 
and  to  be  collected  by  the  sheriff  in  addition  to  the  sum  due  up^^ 
the  judgment.  ^  » 

For  recording  and  indexing   a  notice  of  the  pendency  of  aa 
action,  filed  in  nis  office,  ten  cents  for  each  folio  contained  in  t 
notice. 

For  cancelling  such  a  notice,  or  a  notice  filed  in  his  office,  as 
prescribed  in  section  649  of  this  act,  twenty-five  cents. 

For  recording  any  instrument,  which ^  must  or  may  legally  be  * 
recorded  by  him,  ten  cents  for  each  folio.  ; 

For  filing  a  certificate  of  satisfaction,  or  other  satisfaction-piece  » 
of  a  mortgage,  and  entering  the  satisfaction,  twenty-five  cents. 

For  affixing  and  indexing  a  notice  of  foreclosure  of  a  mortgage  { 
as  prescribed  in  section  2390  of  this  act,  twenty-five  cents. 

For  entering  a  minute  that  a  mortgage  has  been  foreclosed, 
ten  cents. 

For  filing  and  entering  a  satisfaction  of  an  assignment  of  a 
judgment,  twelve  cents. 

For  filing  and  entering  the  bond  of  a  collector  or  other  officer 
authorized  to  receive  taxes,  twelve  cents. 

For  searching  for  such  a  Iwnd,  six  cents. 

For  entprine:  satisfaction  thereof,  twelve  cents. 

For  sealing  any  oapor,  when  required,  twelve  cents. 

For  filing  and  dorkoting  notice  of  a  mechanic's  lien,  ten  cents. 

For  filing  and  entering  snecifications  and  all  other  papers  relat- 
ing to  a  lien  against  a  vessel.  twentT-five  cents. 

For  filing  any  paper  reqnirpd  by  law  to  be  filed  in  his  office, 
other  than  as  expressly  provided  for  in  this  section,  six  cents. 

For  filinsr  any  papor  denosited  with  him  for  safe  keeping,  six 
cents;  and  for  searching  for  such  a  paper,  when  required,  three 
cents  for  each  paper  necessarily  opened  and  examined. 
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nihrr  than  tbat  a  paper,  for  the  copjitiK  of 
I.I  :i  fee,  is  H  copy,  twenty-fiTe  cents. 
>,  ili'termining,  and  certifying  the  anfficlencj 


r  allcn<Iiiig  uiioq  lii 

two  dpilars. 

r  drawing  the  nooi 

eighteen  cenlg  U 

t  sotifjiDK  the  nu 
Bee,  ten  cents  am 
r  Dotifjiug  th?  ^1 
in  oBlh  uf  oSico. 
preeLiibed  bj  I 


■saiT  certi&CBteB  of  tbe  result  of  the  cab- 
each  folio;  and  lor  the  necessary  copies 
each  folio. 

L-rnor  tbat  anr  pereoQ  hsa  taken  an  oath 
the  necesaarj  postage. 
,'erDOr  that  any  person  has  neglected  to 
r  to  file  or  renew  any  aecurity,  within  the 
iir  of  a  yacanc;  in  an  office  in  his  county, 
tary  poatage, 
sou  of  his  appointment  to  office,  twenty- 
[ia(«,  actusllj-  and  necessarily  incurred  In 
.  the  comptroller  deems  reasonable. 


L.  1804.  cfa.  OS,  I  4  IS  Bdn.  2S1):  : 
>.  (S»,  f  4  <e  Bdm.  €XX);  I..  ISSS,  ci 


W.  Cprlaln  ppovlalftDB  >ot  aKeeted  by  the  \mmt  utectlttn. 

plaat  section  does  not  offeft  any  special  stututory  provision, 
inln;;  niirepualed  nfter  this  title  takes  effect,  wherelif  a  lee. 
pit  from  the  fee  ihcn-in  allowed,  is  allowed  to  the  clerk  of 
Ity  and  ixiiinty  of  Xcw-York,  or  of  the  county  of  Kings,  for 


t  aotifjiug  any  pet 
«nts,  and  the  espc 
r  the  notice,  wliicl 
'  entering,  in  the  i 
a  ferry,  nnd  for  n 

fed  to  kee?  a  ferry 
;  a  county  clerk  is  j 
copy  of,  or  for  t 
1  or  special  prucce 


.   SS.l 


I.  S04:  L.  1 


|00.  Peen   ot  r^Klnter  and   other  clerks. 

t  twrisicr  of  any  munty,  or  the  cli-rk  of  any  court  of  record, 
tilled.  fi>r  niiy  Rervices  specified  In  the  last  section  but  one, 
k  bo  in  nuiliorizeil  to  perform,  to  the  fees  specified  therein, 
«1  to  llif  ijunlilii-ntinns  therein  contained. 

Mr.   lABi'il.   \SS*.   ISM,   laor.t    Sherlirs  tees. 

rittriff  is  entitled,  fnr  (be  servicea  specified  in  this  section,  to 
[oHon-ing  feps; 

serving  a  Runimons  with  or  wilhont  either  a  copy  of  the 


JUint,  c 


a  419  0 


I  423  of 


■<■  s  peel  fled  in  section 
■ri;  nr  ifir  siTvini;  or  exeenting  an  order  of  arreaL,  ur  uiij 

tniiiilaie,  for  tiie  service  or  execution  of  which  no  other 
specially  prescrihi'd  by  law,  except  a  subpoena,  one  dollar 
Men  pemon  server)  or  as  to  whom  it  is  executed;  and  for 
■ary  travellinK  to  scire  or  execute  (he  samp,  six  cents  for 
■  Bile  travelled.  gnitiK  nnd  reluming;  the  traveltinc  foes  to  be 
IBted  from  the  ruiirt  house  of  the  county;  or,  if  there  are 
lOrmun'  cf.urt  hr.iisi'K.  from  that  nearest  to  the  place  of  scr- 
m  eiecnlion.    But  where  two  or  more  mandates  are  delivered 
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to  a  sheriff,  tu  be  served  updn  ur  executed  against  uue  penMi 
at  one  time,  in  one  action  or  special  proceeding;  or  where  a  m 
date  is  served  upon  or  executed  against  two  or  more  i>ersons, 
one  action  or  special  proceeding,  and  in  the  course  of  one  joum* 
the  sheriff  is   entitled,   in  all,  to  six  cents   only,    for  eaeli 
travelled. 

2.  For  levying  a  warrant  of  attachment,  against  the  property* 
a  defendant,  issued  as  prescribed  in  title  third  of  chapter  sevt^t 
of  this  act,  or  for  executing  a  requisition  to  replevy  one  or  m< 
chattels,  one  dollar;  and,  also,  such  additional  rouiponsation. 
his  trouble  and  expenses,  in  taking  possession  of  and  preservL 
the  property,  as  the  judge,  issuing  the  warrant,  or  in  case  of 
replevin,  as  the  court  or  a  judge  thereof  allows,  and  the  jtidge  ' 
court  may  make  an  order  reouiring  the  party  liable   therefor 
pay  the  same  to  the  sheriff.     For  making  and  filing  a  dej?<Tipt" 
of  real  property,  or  an  inventory  of  personal  property  atiac 
twenty -five  cents  for  each  folio:  for  each  necessary'  copy  thei 
twelve  cents  for  each  folio;  together  with  such  compensation 
the  appraisers,  as  the  judge  issuing  the  warrant  allows,  not 
coediug  two  dollars  to  each  appraiser,  for  each  dav  a<-tnaHy  - 
ployed.     For  advertising,  during  the  pendency  of  the  action,  p 
soual  property  attached,  the  same  fees  as  are  allowc»d  to  a  Mu 
for  advertising  personal  property  for  sale,  by  virtue  of  an  ex< 
lion.     If  the  a<"tion  is  settled,  either  before  or  after  jndjfmont. 
sheriff  is  entitled  to  poundage,  upon  the  value  of  the  pr»>i>erty 
tached,  not  exceeding  the  sum  at  which  the  settlement  is  mi 

3.  For  a  copy,  necessarily  made  by  him,  of  a  summons  <»r  •! 
mandate,  or  of  a  complaint,  affidavit,  or  other  paper  served 
him,  where  no  fee  therefor  is  specially  prescribed  by  law,  tva 
cents  for  each  folio. 

4.  [Am'd,  1»07.]  For  notifying  jurors  to  attend  a  trial 
of  a  court  of  record,  fifty  cents  for  each  cause  placed  uiH)n 
calendar  for  trial  by  a  jury,  to  be  paid  by  the  party  first  i»utl 
the  cause  on  the  calendar  for  that  term.  But  the  sheriff  is 
entitled  to  more  than  one  dollar  and  fifty  cents  for  calendar 
in  one  action.  The  clerk  shall  not  put  a  cause  upon  the  calei 
for  trial  by  a  jury,  until  the  fee,  specified  in  this  subdivision*^ 
paid  to  him,  for  the  use  of  the  sheriff.  And  where  the  cause. 
tried  at  a  subsequent  term,  without  a  new  note  of  isaue,  as 
scribed  in  section  977  of  this  act,  the  party  moving  the  trial  m 
pay  to  the  clerk,  for  the  use  of  the  sheriff,  the  calendar  fe« 
fees  remaining  unpaid.  No  sheriff  who  receives  an  annual  sal 
in  whole  or  in  part  for  his  services  shall  be  entitled  to  th<» 
provided  by  this  subdivision,  and  in  all  counties  where  the  .«h* 
nu'cives  such  annual  salary,  the  clerk  shall  place  nil  caus«*s  u| 
the  calendar  for  trial  without  tlie  payment  or  collection  of  ai 

fee  therefor.* 

*L.    1907.   rh.   253.   which   addg  last  sent  once  provides   that   the  ani<>ftds!< 
*•  shall   not  affect    tbe  right  of  any  sheriff  now  lu  ofUce  to   rooelve   the  ft 

{)rovId<*d   for  herein   until   the   end  of  his   torm  of  office,    provided   he   is 
awfully  entitled  to  receive  the  same." 

5.  For  notifying  jurors  drawn  to  attend  upon  a  writ  of  inqnii 
or  to  try  the  validity  of  a  claim  to  personal  property,  neixeil 
virtue  of  a  warrant  of  attachment  or  an  execution,  or  in  ol 
ence  to  a  precept  issued  by  commissioners  appointed  to  iwiffi 
concerning  the  incompetency  of  a  person  to  manage  himself  or " 
affairs,  in  consequence  of  idiocy,  lunacy,  or  habitual  drnnkem 
or  in  any  case  not  provided  for  in  the  last  precedlne  R«h<1iri< 
of  this  section,  including  the  making  and  return  of  the  inqii{siti< 

956 
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a  jui' 


w  I  If  11  ■vquirtd, 


HIS  a 


liiiig   f.ir   prupurly,   aud   puHlHgc   i_    . 

aile  lliroUKL  llit  iiusi-oUk-i;,  lifty  tnuls.  If  riHillircd  bj-  (lie 
lliat  fvv,  liifci.'Cber  wilb  liU  fee  for  retumitiK  tlie  exei-utiou. 
'  puiil.  I>}'  llie  iifntou  in  wliose  beliulf  the  vwruliun  lij 
il  lue  tune  ivbou  it  is  delivtTi.il  to  tlie  Bhvriff.  wlio  is  nut 
1  I'li'i'iiiii;  it  imleMs  [be  Hee  is  ho  paid,  for  uilli-iige  iipciii 
lliiiii.  fur  e;iili  mile,  going  only,  ten  centx:  to  be  euui|tiiK'(J 
nlH'd  III  HubaiviHioa  Snt  of  tbia  aection. 
■  vrilleftiiiK  money  by  virlue  of  ni 
L-ul.  or  iLD  nttacbment  lor  tlie  i    . 

ml  proceed i I ig;  ur  by  virtue  of  a  v 


>.  tin 


to  poundnce  iipnti  tlic 
f.v.-f^-iliue  tt,^  sum  at  - 
uililitional  t'ompeiisatinn, 


if  niiy.  pr, 


i,lu,l 


inii.l»t 


irliich  he  in  n-qiiiroit  !i 
1ml  mpy  of  (in  okpciiI 
piiTion.   rfi'livorrd   ns  !> 


V  (n 


a  of  r 

upon  the  suro  coUcfted,  iint  exceeding  I' 
1  lifty   iJiillarH,  and  two  per  eentiiin  npon  the  re^itliiL-  of 

C'Ullecti-d;  and  In  cither  of  the  ntuiities  of  Ni-tv-York, 
ir  Westi-hcHtfT,  two  ami  onc-hnlf  per  iviiriim  npiin  th" 
ecti'd,   nut  exceeding  tiro  hlli'dreil  and  fifty  dnlbrs,  nnd 

oiii-i|ii:irt<T  iier  lentiim  iiiwin  the  reHldne  of  the  snin 
:  ond  al-w,  wherr  nn  execiillim  In  Hlnyed  nflcr  a  levy,  by 

the  (fiiirt  or  otlienriMP,  ur  where  a  h>vy  in  npiiu  a  live 
Df  HH«ililj'  perixhnhle  proiwrty,  such  nddillonnl  oompcn- 
IT  his  trouliie  and  cxpeiiReu  in  Inkins  eare  nf  and  prescrv- 
troiwrty,  as  the  court  or  n  jn.ist"  tlierpof  allows,  M'lieri- 
lent  is  made  after  n  |pvy  liy  virtue  ()f  an  exii'ulioti.  tli'-- 
eiitilli'd  to  poundage   iipiin  tlic  rnlin"  of  tlie  property 


advvnislng  real  or  personal  properly  for  sale,  by  vi 
ei-ulion,  warrant  of  iittni'hiiient,  or  other  warrant  xj 
he  laxt  preeedlUK  KUbdivision,  two  dollunt,  uiilerw  i 
r  H'tlh-d  liffore  Hale:  and  iu  tluit  mxe,  oue  dollar. 


„   ._.id  executing  a  cnnve.vaace.  iiimu  a  Bale  of  r 

.  two  dolIarR,  to  lie  paid  by  tlie  grantee.  The  BherilT  1» 
ticl  to  the  prinlcr'a  fees,  an  prcNeribed  by  law,  paid  ]iy 
the  publieation,  not  more  than  nix  wockx,  of  a  iiniice  of 
of  n-ril  property,  and  he  may  require  the  party  directing 
to  Huvnace  the  printer's  feen,  in  which  cnne  be  inn-it  ri'- 
winie  out  of  the  priHredM.  \\  here  the  notii-e  in  piil>lislicd 
an  Kix  wci'ks,  or  tbu  xnle  is  lioHtponed.  tJie  c\i>ensp  nf 
ijt  the  publication,  or  of  pnblisbitig  the  notice  of  pos(- 
t.  must  be  paid  by  the  person  reiineHtine  it.  Where  two 
ciecntions  against  Ibc  properly  of  one  jiidgmpot  debtor 
IP  handu  of  the  sheriff,  nt  the  time  ivlicn  the  prnpertv  in 
misi'd.  the  Hhcriff  is  calitlrd  to  printer's  fees  apon  only 
d  lie  must  elect  upon  which  erei'ution  be  will 
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11.  For  posling  and  publishing  the  notice  of  sale,  selllu^,  aud 
conveying  real  properly,  in  purBuance  of  a  direction  contained  m 
a  judgment,  the  like  fees,  as  for  the  same  services  upon  the  sale 
of  real  property  by  virtue  of  an  execution;  but  where  real  premi- 
er ty  is  sold  under  a  judgment  in  an  action  to  foreclose  a  mort- 
gage, the  sheriff's  entire  compensation  cannot  exceed  fifty  dollars* 

12.  For  taking  a  bond  for  the  liberiies  of  the  jail,  one  dollar. 
For  taking  any  other  bond,  or  any  undertaking,  which  he  is  aih 
thorized  to  take,  fifty  cents.  For  a  certified  copy  of  such  a  b<ni 
or  undertaking,  twenty-five  cents. 

13.  For  executing  any  mandate,  requiring  him  to  put  a  per^*: 
into  possession  of  real  property,  other  than  a  warrant  specid 
in  subdivision  eighteenth  of  this  section,  and  removing  the  p>j 
son  in  possession,  one  dollar  and  fifty  cents,  and  the  same  tra 
fees  as  upon  the  service  of  a  summons. 

14.  For  each  person  committed  to  or  discharged  from   prtjys 
in  an  action  or  a  special  proceeding,  one  dollar,  to  be  paid 
the  person  at  whose  instance  he  is   imprisoned.     For  attend 
before  an  officer  for  the  purpose  of  surrendering  a  prisoner, 
receiving  into  custody  a  prisoner  surrendered,  in  exoneration 
his  bail,  including  all  his  services  upon  such  a  surrender  or  i^ 
ceipt,  one  dollar.  I 

15.  For  attending  a  view,  two  dollars  for  each  day.  and  t 
travelling,  going  and  returning,  eight  cents  for  each  mile. 

16.  For  bringing  up  a  prisoner,  upon  a  writ  of  habeas  corpus 
inquire  into   the  cause  of  detention,   one  dollar  and   fifty   cea 
and  for  travelling  to  and  from  the  jail,  twelve  oent-s  for 
mile.     For  bringing  up  a  prisoner,  upon  any  other  writ  of  hal 
corpus,  the  same  fees;  and  for  attending  the  court  or  judge  f 
upon,  one  dollar  for  each  day.     The  sheriff  is  entitled,  in  a 
tion  to  the  sums  specified  in  this  subdivision,  to  his  actual 
necessary  expenses. 

17.  For  any  services,  which  may  be  rendered  by  a  conatabl 
other  than  those  specially  provided  for  in  this  section,  the  sasi 
fees  as  are  allowed  by  law  to  a  constable  for  those  services,    j 

18.  For  executing  a  warrant,  to  remove  any  person  from  Hum 
belonging  to  the  people  of  the  State,  or  to  Indians,  such  a  sal 
as  the  comptroller  audits,   and  certifies  to  be  a  reasonable  " 
pensation. 

19.  For  giving  notice  of  any  general  or  special  election.  t«i 
the  ofllcers,  to  whom  he  is  required  by  law  to  give  such  a  noti 
one  dollar  for  each  town  or  ward,  in  addition  to  the  expen<»» 
publishing    the   notices,   as   required   by   law;   payable    fn»m 
county  treasury.  j 

L*0.  For  notifying  constables  to  attend  a  court,  fifty  cents  fm^ 
each  constable  notified.  , 

21.  For  attending  a  term  of  a  court,  which  he  is  required  bj 
law  to  attend,  for  each  day,  three  dollars.  ] 

L.  IRTl,  ch.  415  m  mm.  87),  ?  1.  mn'd;  U  1S72.  rh.  ?R:  2  R  S,  ftM.  I  m 
and  subspqnpnt  Hprtlons:  also,  I*.  1860,  ch.  226,  8  1  (4  Kdm.  ff^).  Am  a:  «| 
19()7,  ch.  253.    In  effect  Sept.  1,  1907. 

S  330S.  The  laMt   section  quallfled. 

The  last  section,  except  the  limitation  of  amount  contnimM  ill 
subdivision  eleventh  thereof,  does  not  affect  any  special  stiitmoryj 
provision,  renialni!>g  unrepealed  after  this  title  takes  effect,  n^ 
If. ting  to  the  fees  and  expenses  of  the  .Rheriff  of  the  cit^-  tirf 
conntv  of  New  York,  or  the  sheriff  of  the  county  of  Kinjr^ 
L.  1Rfi9.  ch.  sen.  S  2;  L.   1873.  ch.   l«fl.  S  2;  L.   1874.  ch.  192,  nnd  U  1<%; 
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}  3S0O.  Id.  J  bow  collected. 

The  li'es  uf  a  sberiCT,  upou  au  execution  against  property,  other 
Ibau  tlicsc  >vith  respect  to  which  it  is  specially  prescribed  by  stat- 
ate,' either  that  they  must  be  paid  by  a  particular  person,  or  that 
they  may  be  included  in  the  costs  of  the  party  in  whose  favor  the 
execution  is  issued,  must  be  collected  by  virtue  of  the  execution, 
in  tlie  same  manner  as  the  sum  therein  directed  to  be  collected. 
2  B.  S.  6i4,  i  3& 
I   3310.  Coroner**  fee*. 

A  coroner  is  entitled  for  the  services  specified  in  this  section, 
to  the  following  fees: 

1.  For  performing  any  dutjr  of  a  sheriff,  in  an  action  or  a  special 
proceeding,  in  which  the  sheriff  is,  for  any  cause,  disqualified,  the 
same  fees  to  which  a  sheriff  is  entitled  for  the  same  services. 

2.  For  confining  a  sheriff  in  a  house,  by  virtue  of  a  mandate, 
and  maintaining  him  while  there,  two  dollars  for  each  day,  to 
be  paid  by  the  sheriff,  before  he  is  entitled  to  be  discharged. 

2  K.   S.   647,  I  39  (2  Edm.  666);  L.  1878,  ch.  %3. 
{  8311.   [Am'd,  18fMS.]     Stenosraplter**  fees. 

Except  where  otherwise  agreed,  or  when  special  provision  is 
otherwise  made  by  statute,  a  stenographer  is  entitled,  for  a  copy 
fully  w^ritten  out  from  his  stenographic  notes  of  the  testimony, 
or  any  other  proceeding,  taken  in  an  action,  or  a  special  proceed- 
ing in  a  court  of  record,  or  before  a  judge  or  justice  thereof,  and 
furnished,  upon  request,  to  a  party  or  his  attorney,  to  the  fol- 
lowing fees  for  each  folio:  In  a  trial  term  of  the  supreme  court, 
lor  at  a  special  term  of  the  supreme  court  in  the  third,  fourth, 
ilfthy  sixth,  seventh  or  eighth  judicial  districts,  six  cents:  in 
liny  other  court  or  courts,  ten  cents:  and  for  the  copy  of  the  testi- 
Inony  required  to  be  made  in  any  proceeding  for  the  records 
of  the  surrogate's  court  of  either  of  the  counties  of  New  York 
or  Kings,  ten  cents;  and  the  surrogate  may  order  that  the  fees 
for  Kuch  record  copy  be  paid  out  of  the  estate  to  which  the 
|>roo<*ed!Tjg  relates. 

It.    1895.  cb.  946. 

§  3312.  [Am'd,  1881,  1806,  1800,  1003,  1004,  1006,  100«.] 
JCompensatlon  of  depntr  sherlffM  and  constables  attending 


A  constable  or  a  deputy  sheriff  is  entitled,  for  attending  a 
sitting  of  a  court  of  record,  pursuant  to  a  notice  from  the 
sheriff,  to  the  following  fees:  For  each  day's  actual  attend- 
ance, in  any  county  in  the  state,  two  dollars,  except  that  in 
the  counties  of  Albany,  Wyoming,  and  Genesee  the  compensa- 
tion shall  be  three  dollars,  and  mileage  as  allowed  by  law  to 
trial  jurors  in  courts  of  record,  and  except  also  in  the  county 
of  Westchester,  where  the  compensation  shall  be  three  dollars 
per  day,  and  except  also  that  in  the  counties  of  Orange,  Cayuga, 
Wayne,  Orleans  and  Ontario,  the  board  of  supervisors  may 
allow  to  such  constables  and  deputy  sheriffs  for  attending  a 
sitting  of  a  court  of  record  pursuant  to  such  notice  not  exceed- 
inf:  three  dollars  per  day  and  mileage  as  aforesaid.  Those 
fees  must  be  paid  by  the  county  treasurer,  upon  the  produc- 
tion of  the  certificate  of  the  clerk,  stating  the  number  of  days 
that  the  constable  or  deputy  sheriff  attended.  But  the  pro- 
visions of  this  section  shnll  not  be  applicable  to  the  counties 
of  Kings,  New  York  and  Erie.  All  other  acts  or  section  of  acts 
conflicting  herewith  are  horrby  renealed. 

2  H.  S.  647.  J  40  (2  Edm.  eer,);  L.  iSfiO.  oh.  427:  L.  1864,  eh.  371;  L.  1896, 
ch.  420;  L.  1899.  ch.  526;  T..  1003.  ch.  487;  L.  1904,  ch.  162;  L.  1905,  ch. 
soft:  U  1006,  ch.  117.    In  effect  Sept.  1.  1906. 
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S  3313.  Fee«   of  trial   Jurors. 

A  trial  juror,  in  an  action  or  a  special  proceeding,  in  a 
court  of  record,  is  entitled,  except  as  otuerwise  specially*,  pre- 
scribed by  statute  in  a  particular  court,  or  a  particular  eoiinty, 
to  the  following  fees:  twenty -live  cents  for  each  cause  in  which 
he  is  empanelled,  to  be  paid  by  the  party  noticing  the  cause  for 
trial;  or,  if  it  is  noticed  by  more  than  one  party,  by  the  party 
M-hom  the  court  directs  to  pay  it. 
2  B.  S.  643,   S  37  (2  Edm.  662j. 

§  3314.  [Am'd,  1S07,  1898,  1899,  1900,  1903,  1904,  1900, 
1907.J  SupervlHom  may  luake  alloTfrauce  to  arrand  and 
trial  JurorM. 

In  the  counties  within  the  city  of  New  York  the  board  of 
aldermen,  and  in  any  other  county  the  board  of  KUper\-isors, 
may  direct  that  a  sum,  not  exceeding  three  dollars  in  addition 
to  the  foes  prescribed  in  the  last  section,  or  in  any  other  s$iaiu- 
tory  provision,  be  allowed  to  each  grand  juror,  and  each  trial 
juror  for  each  day's  attendance  at  a  term  of  a  court  of  pec»jrd. 
of  civil  or  criminal  jurisdiction,  held  within  their  county.  If 
a  different  rate  is  not  otherwise  establisluMl  as  herein  provided, 
each  juror  is  entitled  to  five  cents  for  each  mile  nocessarily 
traveled  by  him  in  going  to  and  returning  from  the  term: 
but  such  board  of  aldermen  or  board  of  supervisors  may  estab- 
lish a  lower  rate.  A  juror  is  entitled  to  mileage  for  actual 
travel  once  in  each  calendar  week  during  the  term,  except  that 
in  the  counties  of  Queens,  Uockland  and  Orange  grand  and 
trial  jurors  may  be  paid  four  cents  a  mile  for  each  milo  neoe?*- 
sarily  traveled  in  going  to  and  returning  for  each  day  of  actmd 
travel  during  the  term  in  lieu  of  any  other  mileage.  The  sum 
so  established  or  allowed  must  be  paid  by  the  county  treasurer 
upon  the  certificate  of  the  clerk  of  the  court,  stating  the  num- 
ber of  days  that  the  jurors  actually  attended,  and  the  number 
of  miles  trnveled  by  him  in  order  to  attend.  The  amount  s«» 
paid  must  be  raised  in  the  same  manner  as  other  county  charg<P4 
nre  raised.  . 

2  R,  S.  (UX  S  37.   am'd.  L.   18G6,  oh.  307  (6  Edm.  710.   am'd.   U    1807,  ck. 

2:v.   L.   ISOS.   eh.   :m-{;    L.    1899.   ch.  430;  L.   IJKIO.  c-h.  58.%:   L.   ISX.H^.   eh.  1147;  L. 
llKH.   oh.    ir.l;   L.    lHOfi.   ch.   77;  U   1906.  ch.  334;   L.    1907,   ch.    145^.     In    «rff«t 

S«'pt.   1,   1007. 

{[  331 R.  Id.)   extra  pay   upon   protracted   trials. 

Where  the  trial,  by  a  jury,  of  an  issue  of  fact,  in  oiiber  a 
civil  or  n  criminal  action  or  special  proceeding,  in  a  court  *»f 
record,  occupies  more  than  thirty  days,  the  court,^  by  an  ord«T 
entered  in  the  minutes,  may  fix  and  allow,  to  each  jtiror,  KUi-b  an 
extra  conipcnsntion  as  it  deems  reasonable,  ft»r  hi**  .spm-i***^ 
1  hereupon;  the  aniouut  of  which  compensation,  together  with  th** 
exprnsoM.  actually  nud  necessarily  incurred,  for  food  for  tbt* 
jurors  during  (he  trial,  is  a  county  charge. 
L.    1875,   ch.   835,   am'd. 

§  3310.  Jnror*n  feen  In  npectal  proceedlnflrn. 

A  trijiJ  juror,  sworn  in  a  special  proceeding,  before  a  jud.se  of 
a  cfuirt  of  record:  or  upon  a  writ  of  inquiry;  or  upon  a  tri.il.  be- 
fore a  .'^licriff.  of  a  chiini  to  personal  property,  seized  by  virtue  of 
n  w.qrr.iut  of  .nttnchuient  or  an  execution;  is  entitled  to  twenty- 
five  cents,  to  be  paid  by  the  person  at  whose  instance  the  jury 
is  eniDnnelled. 

2  R.   8.   G43,   part  of  $  37. 
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aaiT.  [Ani'd,  ItMHI.]  Fe«  o(  prlalers. 

bi«p[  as  otherwise  npedally  pcesciibed  by  law,  tbe  ^ropiietei 
aerspflpt'r  i«  i!iitiil.'d,  for  publUhing  BummoDa,  notim.  order, 
|oo  or  other  adveriiaKineiit,  required  by  law  to  be  publiahed, 
ItlUui  the  aeHsion  lawa,  for  each  fulki.  to  seventy-GTe  centa 
m  &nt  iDB^rtitiii.  nud  firty  ceute  for  each  aubsequeat  iDsertiou. 
VDtWd  L'uutaitiiug  wholly  Or  [lartially  citiea  of  the  Grat  clasa, 
pnprietor  of  n  ucn  spaper  la  entitled  for  pubHuhiujc  such  no- 
<,  mittfra  and  HdvLTlisementa  aforesaid,  other  than  the  seaiion 
i  tar  vufh  fuliu,  l>i  une  dollar  for  the  first  iusertian.  and 
F-fite  ii.'Qts  fur  v.iih  aubaequeat  inBertion,  The  compen- 
for  publirihiiii;  rhi'  KPaaion  laws  must  be  Sied  by  the  board 
tperriitorH  at  not  more  than  fifty  cents  for  each  folio. 

iDh.«r.    fo  elTect  April  13.  IW6. 

iseii'  fees  veH"*"'. 

n  action  or  a  special  proceeding,  attending  before 
d,  or  II  judge  thereof,  Is  entitled,  eicept  where 
ctiiilly  preacrlbed  by  law,  to  fifty  cents  tor  each 
;  anil,  if  he  resides  more  thnn  three  miles  from 
uilanie,  to  ei|[bt  cents  for  e&ch  mile,  goi^E  to  thu 


to  be  aacd  IB  aaotbrr  ftatet 

i  a  coromlssioiier  or  an  afflcer,  ao- 
i  to  be  used  without  tbc  8t«te,  in  a 
n  soction  3327  of  this  net.  ia  entitled 
tctnal  att^DdBoee  and  to  eight  cent* 
ice  of  attendance. 


»r 

tee  is 

;  attendiin 

Uci 

of 

attend 

ma.  1890, 

],,  otberwii 
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e  specially  lireHtribed  by  etatute, 
I.   ill   iiUcluiuu   li.  rus  necKSHary  eipeuaea,   to  suth  com- 
mit exLt^i'diuK  five  per  centum  upon  (he  sums  received 
Tied   by   tiiiii.   an  the  court  by  which,  or  the  judee  by 
is  nppoiiiii'd  allows.     But  it  in  any  case  the  commiH- 
t  temporary  or  permanent  receiver,   so  computeil.  shall 
nt  T"  uue  hundred  dollars,  said  court  or  judge  may,  in 
iii.;.r.'tii)n.  iillnw  said  receiver  such  a  sum,  not  exeeed- 
ItmI   ilnllHrH.  tor  his  commistilons  an  shall  be  coro- 
,  h    the   services   rendered    by  said   r^reiver.       Any 
.iiip,  KUHrdian.  trustee,  committee,  exectitor.  admin- 
-in  iipp'.intcd  under  section  ninety-one  of  the  real 
r  iinriiT  section  ei'irht  of  the  personal  property  law 
to  i.'ivi'  a  bond  as  such  may  include  as  n  part  of 
.■\]Fi'iiscs,  Bueh  reasonable  sum,  not  PXo*«Hnr  one 
:    :iTinnm  H[>on  the  amount  ot  such  bond  paid  his 
.   :n  Mii-h  ciiurt  or  judue  allows.     A  truntee  of  an 
■    j-i   puliili'il.   and  tB'o  or  ninre  trnsteea  of  such   a 
i.riili'd.    '1   ]■('   apportioned   bclneen    or  amonR   them 
''■  111'-  serviei'H  rendered  by  them  resnectirelr.  as  com- 
<--r  rir-rvices  iis  snofa,  oxer  nnfl  above  expenses,  to  com- 
<-   folli^wH:    Fur  receiring  and  paying  out  all  hubib  at 
:i<iT   I'Ki'i'ciliiiR  one  thootand  dollars,  at  the  rate  of  five 
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per  centum.  Fop  receiving  and  paying  out  any  additional  swa 
of  principal  not  exceeding  ten  thousand  dollars,  at  the  rate  of 
tWQ  and  one-half  per  centum.  For  receiving  and  paying  out  all 
sums  of  principal  above  eleven  thousand  dollars,  at  the  rate  of 
one  per  centum.  And  for  receiving  and  paying  out  income  in 
each  year,  at  the  like  rates.  In  all  cases  a  just  and  reasonabli 
allowance  must  be  made  for  the  necessary  expenses  actaaO] 
paid  by  such  trustee  or  trustees.  If  the  value  of  the  principal  d 
the  trust  estate  or  fund  equals  or  exceeds  one  hundred  thousaoj 
dollars,  each  such  trustee  is  entitled  to  the  full  commission  o| 

firincipal,  and  on  income  for  each  year,  to  which  a  sole  trasUl 
s  entitled,  unless  the  trustees  are  more  than  three,  in  which  caij 
three  full  commissions  at  the  rates  aforesaid  must  be  apportioDCj 
between  or  among  them  according  to  the  services  rendered  ij 
them  respectively.  If  the  instrument  creating  the  trust  provide 
specific  compensation  for  the  services  of  the  trustee  or  trusted 
no  other  compensation  for  such  services  shall  be  allowed  nn&q 
the  trustee  or  trustees  shall,  before  receiving  any  compensatki 
for  such  services,  by  a  written  instrument  duly  acknowledge! 
renounce  such  specific  compensation. 

L.  1892.  ch.  465;  L.  1899,  ch.  94;  L.   19Q2,  ch.  4M;  L.  1904,  ch.  TSS.    In  effect  Sef>t.i 
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{  3821.  Fees  of  county  treannrer  and  ehamberlain 
York. 

A  county  treasurer,  or,  in  the  city  and  county  of  New  York, 
chamberlain,  is  entitled,  for  the  services  specified  in  this  s 
to  the  following  fees: 

For  receiving  money  paid  into  court,  one-half  of  one 
centum,  upon  the  sum  so  received. 

For  paying  out  the  same,  one-half  of  one  per  centum,  upon 
sum  so  paid  out. 

For  investing  money,  pursuant  to  the  direction  of  a  court, 
half  of  one  per  centum  upon  the  sum  invested,  not  exceeding 
hundred  dollars,  and  one-quarter  of  one  per  centum  VLiton 
excess,   over  Iw^o   hundred  dollars. 

For  receiving  the  interest  upon  an  investment,  and  paying  d 
same  to  the  person  entitled  thereto,  onQ.-half  of  one  per  cent! 
upon  the  interest  so  received  and  paid. 

2  R.  S.  639,  i  30  (2  Edm.  661),  and  L.  1849,  ch.  857  (4  Edm.  S97). 

i  3322.  rAm'd,  1004.]    Feea  of  «  Justice  of  tke  pence. 

A  justice  of  the  peace  is  entitled,  for  the  services  specified 

this   section,  to  the  following  fees: 
1.  In  an  action  brought  before  a  justice  of  the  i>eace:  , 

For  a  summons,  twenty-five  cents.  i 

For  an  order  of  arrest,  twenty-five  cents.  | 

For  a  warrant  of  attachment,  twenty-five  cents.  j 

For  a  requisition  in  an  action  for  a  chattel,  twenty-five  c«e^a| 
For    a    subpoena,    including    all    the    names    inserted    therH 

twenty-five  conts. 
For  the  acknowledgment  of  a  power  of  attorney,   twent.r-ft 

cents. 
For  taking  an  affidavit,  or  administering  an  oath,  ten  ccnt^ 
For  drawing   an   afhdavit,   application,   or   notice,   requiped  \ 

statute,  five  cputs  for  each  folio. 
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For  drawing  a  bond  or  an  undertaking,  twenty-fire  cents. 
For  hearing  an  application  for  a  commission  to  examine  one 
Or  more  witnesses,  lifty  cents. 

For  an  order  for  such  commission,  and  attending,  settling,  and 
certifying  interrogatories,  fifty   cents. 

For  hearing  an  application  to  discharge  a  defendant  from  ar- 
rest, or  to  vacate  or  modify  a  warrant  of  attachment,  or  increase 
the  plaintiflTs  security  thereupon,  fifty  cents. 

For  an  adjournment,  except  where  it  is  made  by  the  justice 
Dpon  his  own  motion,  twenty-five  cents. 
I  For  a  venire,  twenty-five  cents. 

>  For  empanelling  and  swearing  a  jury,  twenty-five  cents. 
!  For  hearing  the  plaintiff's  evidence,  where  the  defendant  does 
N>t  appear,  twenty-five  cents. 
!  For  the  trial  of  a  demurrer,  twenty*five  cents. 
I  For  the  trial  of  an  issue  of  fact,  where  the  defendant  appears, 
peventy-five  cents  for  each  day  actually  spent  in  the  trial. 
'  For  receiving  and  entering  the  verdict  of  a  jury,  twenty-five 
ients. 
For  entering  judgment,  twenty-five  cents. 

For  filing  each  paper  required  by  statute  to  be  filed,  five  cents. 
For  a  transcript  of  a  judgment,  twenty-five  cents. 
.  For  a  copy  of  any  paper  for  which  a  fee  is  not  expressly  pre- 
feribed  by  law,  six  cents  for  each  folio. 

i  For  an  execution  or  the  renewal  of  an  execution,  twenty-five 
■nts. 

For   making  a  return  upon  an  appeal  from  a  judgment,  two 
lars. 
For  an  order  directing  an  action  or  a  special  proceeding  to  be 

tinned  before  another  justice,  twenty-five  cents. 
For  services  when  associated  with  another  justice,  in  any  case 
ere  a  fee  therefor  is  not  expressly  prescribed  by  law,  for  each 
actually  spent,  two  dollars. 

In   a   special  proceeding,  or  an  action  not  brought  before  a 
ce   of  the  peace: 

or  a  warrant,  in  a  case  where  a  fee  therefor  is  not  expressly 
cribed  by  law,  twenty-five  cents. 

or  a  warrant  for  the  apprehension  of  a  person  charged  with 
ing  the  father  of  a  bastard,  fifty  cents;  for  indorsing  a  war- 
ty   issued   from  another  county,  twenty-five  cents. 
For  services  when  associated  with  another  justice,  in  any  case 
re  a  fee  therefor  is  not  expressly  prescribed  by  law,  for  each 
y  actually  spent,  two  dollars. 
For  a  precept  or  other  mandate,  whereby  a  special  proceeding 
I  commenced,   in  a  case  where  a  fee  therefor  is  not  specially 
rescribed  by  law,  twenty-five  cents. 

For  a  view  of  real  property,  in  a  case  where  it  is  required  by 
iw,  fifty  cents. 

[For  a  warrant  of  attachment  to  arrest  a  delinquent  juror  or 
Htness,  twenty-five  cents. 

t  For  drawing,  signing,  and  depositing  with  the  clerk,  a  minute 
r  record  of  conviction  of  such  a  juror  or  witness,  or  of  any 
irrson  for  contempt,  in  any  case  where  a  fee  therefor  is  not 
pecially  prescribed  by  law,  fifty  cents. 

fKiS 
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For  an  executioo  upon  such,  a  conviction  before  him,  twenty* 
five  cents. 

For  drawling,  copying,  and  certifying  a  bond,  an  andertakins, 
a  recognizance  or  othev  written  security,  and  filing  the  same 
with  the  county  clerk,  or  other  officer  with  whom  it  must  be 
iiled,  twenty-five  cents. 

For  a  warrant  o<  commitment  for  any  cause,  twenty-five  centa 

For  a  subpoena,  including  all  the  names  inserted  therein, 
twenty-five  cents. 

For  a  precept  to  notify  a  jury,  fifty  cents. 

For  empanelling  and  swearing  a  jrry,  twenty-five  cents;  es 
cept  in  proceotilngs  to  alter  or  lay  cot  a  highway,  in  which  caa 
he  is  entitled  to  two  dollars. 

For  hearing  the  matter,  concerning  which  a  jury  is  called 
seventy-five  cents  for  each  day  actually  spent. 

For  receiving  and  entering  the  verdict  of  the  jury,  and  tk 
order,  if  any,  thereiuMn,  twenty -five  cents. 

For  any  set  vice  for  which  a  fee  is  not  expressly  allowed  h 
this  subdivision,  an<l  for  which,  if  rendered  in  an  action  befoi 
a  justice,  a  fee  is  allowed  by  the  first  subdivision  of  this  sectioi 
the  fee  sillowed  in  such  an  action  for  the  same  service. 

For  taking  the  deposition  of  a  witness,  upon  an  order  mad 
or  commission  issued,  by  a  court  of  record  of  the  state,  or] 
court  in  another  state  or  a  territory,  or  a  forei^rn  conntiy,  t^ 
cents  for  each  folio. 

For  making  the  necessary  return  and  certificate  thereto, 
cents. 

For  taking  ru  affidavit  or  administering  an  oath,   ten   cenl 

2  R.  S.  264,  i  228  (2  Edm.  272),  am'd.  and  2  &.  S.  637,  8  2»  (2  Bdm. 
am'd;  L.  1904,  ch.  262.     In  effect  Sept.   1,  1804. 

$  3323.  Constable'!*  teem, 

A  constable  is  entitled,  for  the  services  specified  in  this  8e< 
to  the  following  fees: 

1.  In  an  action  brought  before  a  justice  of  the  peace,  or 
justices'  court  of  a  city. 

For  serving  a  summons,  twenty-five  cents. 

For  serving  a  summons  and  executing  an  order  of  arrest, 
dollar. 

For  serving  a  summons  and  levying  a  warrant  of  attad 
one  dollar. 

For  serving  a  summons  and  affidavit,  and  esecating  a  rfHii 
tion,  in  an  action  for  a  chattel,  one  dollar. 

For  serving  an  order,  directing  the  action  to  be  continued  bel 
a  justice,  other  than  the  one  before  whom  it  is  pending,  and 
attending  before  the  latter,  fift^'  cents,  and  fifty  cents  in  addii 
if  he  so  attends  with  a  person  m  his  custody.  ^ 

For  collecting  money  by  virtue  of  an  execution,  for  every 
collected,  to  the  amount  of  fifty  dollars,  five  cents;  for  every 
lar  collected  over  fifty  dollars,  two  and  one-half  cents, 
a  jud^mient  or  an  oxpcution  is  settled  after  a  levy,  the  constat 
is  entitled  to  poundage  upon  the  sum  at  which  the  settlement 
made,  not  exceeding  the  value  of  the  property  levicnJ  upon. 

For   each   mile   necessarily   traveled,   gomg   and    rettimfnjr, 
serve  a  summons  or  to  serve  or  execute  any  other  mandate, 
cept  a   venire,  the  distance  to  be  computed   from  the  pfaice 
abode  of  the  person  served,  or  the  place  where  it  is  served. 
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tor  takini;   i'b»rgc  o 


ten  cents;  but  where  two  or 
^tdou  Rre  aerved  or  eiecnted  u)Km  one 
i<]nt«^  !b  served  upon  or  eivcund  afptinfit 
iini?  artion,  he  is  entitled,  in  oil,  to  oaij 
iipcetisBrily  trar^ied. 

iQtiff  ot  the  execution  of  an  order  ot 
udA  for  going  to  the  plBintiS's  restdenre, 
liere.  to  the  plaiv  where  he  is  foiuid.  to 
oach  mite  triiTelled,  Ko'ns  and  retnrninK. 

nitneBs.  not  exeeedin^  (our,  twenty-five 

rs  to  attend  a  trial,  one  dollar  and  fifty 

a  jurr  durlDg  their  deliberations,   fifty 


lln  B 


il  pnif 


.ling. 


Iteud  to  asBess  damages,  in  proceedings 

Tine  I"  nitrnn'nys.  iivii  dollars. 
tt  notifying  jurors  tii  attend  In  any  other  case,  onlefm  a  fee 
•for  is  specinlly  prpccribed  hy  law,  for  each  person  notified. 
Wutit:  and  for  euch  mile  actually  and  necFSBarlly  travelled, 
|[  froiii  and  ri'iiiniine  to  his  place  of  residence,  ten  cents. 
tt  servintr  n  prfceiit  or  other  mandate,  by  which  the  special 
kMrnft  is  comraencPii.  twenty-five  rents. 

irniTTint:  h  \v;irrni>i.  hi  an7  case  where  a  fee  therefor  it  not 
■|y  prcHiTiticil  b,v  law,  fifty  c 
"x-etiDR 

_  ,.. ,  -Iher  tt„..  .„ .- 

nd   for  ntlcndiiig  before  the  latter,  with  or  without  n 
I  in  his  cuxtody.  one  dollar, 
arrpHting  ati<]  cummilttug  any  person,  pnrsuant  to  process, 


'xceedlng  f 


:,  twenty-fire 


16.-1   i 


mile  nccexsMrilr  travelled,  Koing  and  returning,  to 
r-i'iirc  a  numilatc,  the  dista.nce  to  be  computed  from 
li-re  it  in  served  or  executed,  to  the  place  where  it  in 
inli'sa  0  different  rate  of  travel  fees  upon  the  service 
FbiTPof  ift  Hpeclally  prescribed  by  statute,  ten  cents. 
i.r   more   miindntes   are  served   or  executed   in   one 

liiip,  the  limitation  upon  the  amnnnt  of  travel  fees 

the  liiBt  preceding  subdivision  applies. 

i,am'd:alH,iaR.B.S.iL.  IMD.ch.  n3,i;niXdDi,  8M); 


.  cinsdiblp,  who  chnrgea  any  travelling  fees,  must  show,  by 
Iflrii,  (hiii  the  travel  was  necessary,  to  perform  the  service 
1  ri -ii. ,  t  to  which  it  Is  charged;  that  no  more  miles  nro 
'E>'ii  f'lr.  ilinn  were  actually  and  in  good  faith  travelled  for 
|iiir]i. .■;.■;  ih«f  he  had,  at  the  time,  no  other  oflldal  or  private 
■np^<  iT|iiin  the  rmite  mo  travelled:  and  that  the  travellins  fees 
rtarped  iiiMxi  one  m^iiiilate  only,  which  must  be  altacbed  to 
^cribi-d  in  ihe  i^lli'l^ivit.  The  justice  taxing  the  fees  must 
Eliaflpd  rhnt  the  niiirs  charged  (or  were  actually  and  necef- 
tr  Iravi'll.'d.  .1-^  -i:ii<'.|  in  the  affidavit. 

■,Cll,53S.tV(TEdm,l.'.il. 
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§§  3325-32  AMOUNT  OF  FEES.  c  21.  t.  5 

§  3SI2S.  Justice*!!  court,  fees  upon  a  commission. 

A  party  recovering  costs  in  an  action  before  a  justice  of  the 
peace,  in  whose  behalf  a  commission  has  been  issued,  and  who 
introduces  in  evidence  a  deposition  taken  thereunder,  is  entitled 
to  recover  his  actual  disbursements  thereupon,  not  exceeding  the 
following   sums:   commissioners'    fees    for   taking    and    rettiminf 
testimony,  one  dollar;  each  subpoena  issued,  or  oath  administered, 
by   the   commissioner,   six   cents;   expense  of   serving  each  sub- 
poena, twenty-five  cents;  each  witness's  fees  for  each  day's  at- 
tendance before  the  commissioner,  twenty-five  cents;  postage  for 
sending    and    returning    the    commission    and    papers    annexed 
thereto,  one  dollar. 

L.  1841,  eta.  1S8,  i  S  (4  Edm.  546). 

f   3326.  Id.:  Jurors*  fees. 

Except  as  otherwise  specially  prescribed  by  law,  a  person,  noti« 
fied  to  attend  as  a  juror,  is  entitled  to  twenty-five  cents  for  at- 
tending and  serving  upon  the  trial  of  an  action  or  the  hearing  ol 
a  special  proceeding,  before  a  justice  of  the  peace;  and  to  ten 
cents  for  attending  to  serve,  where  he  is  not  sworn. 
2  R.  8.265. 1 228  (2  Edm.  273);  L.  1866,  ch.  892,  §  9  (6  Edm.  806). 

I  33S7.   Id.;  vritneMseM*  fees. 

A  witness  is  entitled  to  twenty-five  cents  for  each  day's  actu« 
attendance,  before  a  justice  of  the  peace,  in  an  action  or  a  specia 
proceeding,  or  before  a  commissioner  appointed  by  a  justice  4 
the  peace,  or  before  a  justice  of  the  peace  taking  a  deposition  tt 
be  used  in  a  court,  not  of  record,  of  another  State,  or  a  territ<* 
of  the  United  States.  ] 

Part  of  §  228,  R.  8.,  and  S  10  of  act  of  1866.  \ 

§  3328.  III.:  fees  to  be  paid  before  services  rendered. 

A  justice  of  the  peace,  or  a  constable,  juror,  or  witness, 
a  justice  of  the  peace,  is  not  obliged  to  render  any  service 
fied  in  this  title,  without  the  previous  payment  or  tender 
fee  therefor. 
2  R.  &  660,  pan  of  §  6  (2  Edm.  670). 

S  3320.   Id.t  by  frliom  fees  to  be  paid. 

In  an  action  before  a  justice  of  the  peace,  if  any  services  ftf 
rendered  for  a  party,  and  he  neglects  to  pay  the  fees  allow^ 
therefor  by  law,  the  other  party  may  pay  those  fees,  and  t| 
amount  thereof  must  be  taxed  as  part  of  his  costs,  if  he  recorel 
costs,  J 

§  3330.  Certain    special    provisions    excepted     from    tlil 

title. 

The  allowance  of  a  fee.  by  this  title,  does  not  apply  to  a  «ui 
whore  spooial  provision  is  otherwise  made  by  statate  for  con 
l^ensation  for  a  particular  service. 

ft   3.^31.  Provision  as  to  cbanve  In  fees. 

Where  an  officer  has,  when  this  title  takes  effect,  commenc* 
the  perforjuanco  of  a  service,  for  which  a  fee  is  allowe<i  by  t^ 
statutes  htTotoforo  in  forte,  he  is  entitled  to  the  fee  so  allc\v« 
for  the  completion  of  that  service,  and  he  is  not  entitled  to  tl 
fee  for  the  same,  or  a  corresponding  service,  allowed  by  this  titi 

§   ,3.%T2.   Tlil«  title  applies  to  civil  eases  only. 

Except  as  otherwise  expressly  prescribed  therein,  thia  title  dttrf 
not  apply  to  a  servioe  rendered  in  a  criminal  action  or  6pe%*i^ 
proceeclinp,  in  a  court  or  before  an  oflScer. 

9^m, 
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f§  3889-48  DEFINITIONS.  c.  22,1.1 

§  8888.  Only  one  form  of  civil  action. 

There  is  only  one  form  of  civil  action.  The  distinction  betweei 
actions  at  law  and  suits  in  equity,  and  the  forms  of  those  actioBi 
and  suits,  |iaye  been  abolished. 

Cb.  i^oc.,  f  90. 


i  8840.  Rvle  of  construction  as  to  pnblleatlon,  etc,  b 
oertain  eases. 

Each  provision  of  this  act,  requiring  the  publication  of  a  suai 
mons,  notice,  or  other  paper,  in  one  or  more  newspapers,  or  authoi! 
izing  or  requiring  a  court,  or  a  judge,  to  desigunte  one  or  mod 
newspapers,  in  which  such  a  publication  must  be  made,  or  requif 
ing  the  posting  of  a  notice  or  other  paper,  is  to  be  construed  as  mj 
affecting  any  special  provision  of  the  statutes,  remaining  niu^ 
pealed  after  the  former  provision  takes  effect,  prescribing  one  I 
more  particular  newspapers,  in  which  such  a  publication  muf^t  i 
may  be  made,  or  one  or  more  particular  places  in  which  Boticfl 
or  other  legal  papers  must  or  may  be  posted,  in  a  particular  k 
callty^  9r  in  a  particular  case.  , 


I  8841.  Id.}  as  to  certain  speeial  provisioiia  velatinv  i 
Netr^Yorlc  cfty.  ' 

Eadi  provision  of  this  act  is  to  be  construed  as  not  affectii 
ally  special  provision  of  the  statutes,  remaining  unrepealed  aM 
the  former  provision  takes  effect,  which  is  applicable  exduslvi 
to  an  action  against  the  mayor,  aldermen,  and  commonalty  of  1 
ctiy  of  New- York,  including  the  recovery,  entry,  and  collection 
a  judgment  in  such  an  action. 


I  8842.  Id.)  as  to  connty  court. 

Each  provision  of  this  act  conferring  power  upon,  or  authodj 
ing  a  proceeding  to  be  taken,  at  a  general,  social,  or  trial  t«tj 
which  is  applicable  to  a  county  court,  is  to  be  construed  as  applj 
in^  to  any  term  of  the  county  court,  held  pursuant  to  an  I 
pomtment  made  as  prescribed  by  law. 


f    8848.    Mliicellan«oits  yea^^Mtl   deflnttl-ons   and    rales  i 
natrttctlou. 

In  construing  this  act,  the  following  rules  must  be  observed.  4| 
cept  where  a  contrary  intent  is  expressly  declared  in  the  provtsf 
to  be  construed,  or  plainly  apparent  from  the  context  thereof: 

1.  [Subdiv.  1  repealed  Jan.  1.  1896;  L.  1805,  ch.  946.] 

2.  The  word,  "  mandate  '*,  includes  a  writ,  process,  or  oclif 
written  direction,  issued  pursuant  to  law,  out  of  a  court.  ^ 
made  pursuant  to  law,  by  a  court,  or  a  judge,  or  a  person  actifl 
as  a  judicial  officer,  and  commanding  a  court,  board,  or  otN 
body,  or  an  officer,  or  other  person,  named  or  otherwise  d«n| 
nated  therein,  to  do,  or  to  refrain  from  doing,  aa  act  thcMl 
specified. 
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L  The  Tord,  "  judge  ".  inclndea  a  justice,  BurroiEaU,  recorder, 
pa  ii(  ihv  ix'ate,  ur  other  judicial  officer,  ■utborized  or  t*- 
Bti  la  ii't.  or  pruliiliited  from  actiug,  !□  or  witb  respect  to  the 
itlei  ur  iLinp,  ri^fiTi'iHl  to  In  the  provisiou  wherein  tut  word  is 

i  The  noril,  "  clerk  '',  aicaiGes  the  clerk  of  the  court,  wbeieln 
'  lAiw  ur  Bpei'iul  proceeding  is  brought,  or  whereio,  or  b; 
tK  laihority,  ibe  net  ie  to  tie  doue,  which  is  referred  to  in 
ipfuruioD  in  wbidi  It  ia  used.  IC  the  action  or  speciHl  pruceed- 
il  droDBhi,  or  the  act  is  to  be  done,  in  or  bj  the  authority  of 
inpreme  uuurt,  it  HigiiifieH  the  derk  of  tbe  county  wberein  the 
tmot  upecial  proi^efdiag  is  triable,  or  tbe  act  is  to  be  done. 
Tbe  nurd,  '■  report ",  when  used  in  connectiom  with  a  trial, 
Kher  imiuirj.  ur  u  judgment,  means  a  referee's  report;  and 
jord.  "  ilefi»ion  ",  when  used  In  the  same  conuection,  means 
Wdsion  of  (he  court  upon  a  hearing,  or  the  trial  of  an  isiue, 
I*  the  court,  without  a  jury. 
XS.  [Repf-aled,  1892,  cb.  677.] 

ia.  "  personal  injury "  includes  libel,  slander,  criminal  con- 
tjon,  Heductiou.  sud  malicions  prosecution;  also  an  assault, 
>fj.  false  Imprisonment,  or  other  actionable  injury  to  tbe 
kn  dtber  of  tbe  plaintiff,  or  of  another.  (Sea  9  1U10,  subd.  1.) 
I  An  "  injury  to  pru|)erty  "  ia  an  actionable  act,  whereby  tbe 
teof  iniithiT  in  li's^eued,  other  than  a  personal  injury,  or  tbe 

iThe  word.  "ufUdavit",  includes  a  verified  pleading  in  an 
p,  or  a  vcrilicd  petition  or  answer  in  a  special  proceeding. 
lA  warrant  of  altacbmeot  against  property  is  said  to  be 
nOed  ",  when  the  action,  in  which  it  was  granted,  abates  or 
kantioued;  or  a  final  judgnienl.  rendered  therein  in  favor  of 
plintiff,  id  fully  paid;  or  a  Gnal  judgment  ia  rendered  therein 
|Kr  of  the  defendiint.  But.  in  tbe  case  last  specified,  a  stay 
JKceedings  suspends  the  effect  of  the  annulment,  and  the  re- 
|1  nr  vacating  of  the  judgment  revives  the  warrant. 
jThe  term.  "  judsmeut  creditor  ",  signifies  the  person  who  is 
H  to  collect,  or  otherwise  enforce,  in  bis  own  right,  a  jndg- 
por  a  sum  of  money,  or  directing  the  payment  of  a  sum  of 

U  "judgiaent  creditor's  action"  is  an  action  brought  as 
iKbed  in  article  first  of  title  fonrth  of  chapter  fifteenth  of  tbia 
■  aoy  uiber  SL'tion,  brought  by  a  judgment  creditor  to  aid 
Pectinn  of  a  judgment  for  a  sum  of  money,  or  directing  the 

Mepealed,  18!K>.  ch,  «TT.] 

U  "distinct  parcel  "  or  real  property  is  a  part  of  the  prop- 
Keh  is  or  may  be  set  off  bj  boundary  lines,  as  distinguished 
B  udiTided  share  or  Interest  therein. 
(B^led,  1»!»2,  ch.  677.] 

*  "domcHtic  corporation"  ia  a  corporation  created  by  or 
flle  lawi^  of  the  State;  or  located  in  the  State,  and  created 
■nder  the  laws  of  the  United  States,  or  by  or  pursuant  to 
m.  ID  force  in  tho  colony  of  New-York,  before  the  19th  day 
111.  in  tbe  year  1775,  Every  other  corporation  ia  a  "  foreign 
Wiim  ". 

^e  terms,  "  trial  juror  ",  and  "  trial  jury  ",  are  respectively 
tlent  to  the  term"    "  petit  juror  ",  and  "  petit  Jnry  ",  as  used 


' 
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in  the  coastitation  and  laws  of  the  State.    The  word,  "  notif j 
as  used,  with  respect  to  procuring  the  attendance  of  a  jnror,  ii 
equivalent  to  the   word,   **  summon ",   as  used  in  the  like  cob- 
nection,  in  the  same  constitution  and  laws. 

20.  The  word,  "  action ",  refers  to  a  civil  action;  the  wordj 
"judgment",  to  a  judgment  in  such  an  action;  the  term,  **  spedalj 
proceeding  ",  to  a  civil  special  proceeding;  the  word,  *'  order  '*.  tsj 
an  order  made  in  such  an  action  or  special  proceeding;  the  woi 
"  an  action  of  ejectment ",  to  an  action  to  recover  the  imm< 
possession  of  real  property. 

21-24.  [Repealed,  1892,  ch.  677.] 

L.  1876.  Ch.  449.  1 2;  Co.  Proo..  |4fi6:  Id..  1 462;  Id.,  I  468t  Id.,  f  «6i:  L.  1833^  eh. 
SB.B.MO,i4(3Edm.60B). 


APPLICATION  OP  PROVlSIONa        §§  B844-« 
TITI.S  H. 
regulating  the  efbct   ftnd  appliCRtion  of  tbw  acC 


D-  filffwt  of  trilB  uci  Dpi>g  trial  ^ton  iDd  Jurtn,  ID  crtmLuid  citnH*/ 
I-  Id.-,  txpao  grsQcl  Jurora  and  JilHva. 


BM.  Sbort  title  of  tbla  act. 

d*  act  t-oi intitules  a  poriion  ot  the  New  ReviaioD  of  the  Bdat^ 
.    It  may  be  elyleil,  iJi  any  act  of  the  leeuilatDre  or  proceeding 

t   of  juBtice,  or   wherever  it  is  otherwise  referred  t 

e  of  CiTU  Pro,    " 


e  Code  c 
itn.  • 


i  Proeedut 

p  of  Rtrlct  coiiBtmctloa  not  applicable  thereto. 

tlie  common  l:iw,  that  a  statute  jn  derosation  of  the 
B  strictly  cDinjlnied,  does  uot  apply  to  this  act. 


:  ia  |>rcserlb^.  i 
uttttnF  to  do  I9T1 

id  iu  llio  vxU-w 
after  Iho  proi 

itt-  dpfininir  it. 


crimen  and  DlndeiucBaarii  orested 

n  proTiaion  of  this  net,  that  a  person 

:ii.'t  is  troilty  of  a  particular  crime,  or, 
■,  lie  shall  be  punished  therefor  In  the 

iiri>scribed  by  the  Htatiitra  remainioK 
-1011  in  qnestfon  talies  eFfeet,   for  the 

iliecified;  or  for  the  punishment  of  a, 
lit  ot  which  is  not  Epe«Ially  prescribed 


MT.  [Am'd,  INOn.]  Applloatlon  ot  eertaln  pertloaa 
est  rrsDlaled  aiid   qoallfled. 

e  applioiitiun  and  cITi'c-l  of  certain  portiooa  ot  this  act  are 
red  and  reEulate<l  hb  follows:  eicept  that,  where  a  particular 
■inn.  incliiilod  within  a  chapter  or  a  portion  of  a  chapter,  spcd- 
Id  a  subcliTisIoQ  nf  ibis  section,  expreaaly  designates  the 
k,  persona,  or  procoprlineB.  affected  (hereby,  that  provision  is 
«d  excluded  from  the  application  and  effect,  prescribed  in  the 

bi  chapter  second,  the  iirisoncrs  referred  to  are  civil  prisoners 
except  that  section  122,  and  article  third  of  title  second 
mf,  oppty  to  all  prlaoaer^.  civil  or  criminal. 
In  chapter  third,  secIioiiB  3W,  304,  305,  and  306  apply  to  trial 
a  opon  the  trial  ot  an  iudictnjent  or  other  criminal  cause;  as 
lihed  in  snbdiviBion  Bcveuth  of  this  section,  with  respect  to 
nrplicHtinn  of  lilies  tbir<!  and  fourth  Of  chapter  tenth,  and  ac 
fi*d  m  tlie  n«t  two  seotions. 


%  8847  APPLICATION  OP  PRO  VISIONS  c  ffl.  t « 

3.  In  cnapter  fifth,  sections  446,  449,  450,  454,  455,  and  458  to 
468,  both  inclusive,  apply  to  an  action  commenced,  in  any  conn 
of  the  State,  on  or  after  the  first  day  of  September,  1877, 

4.  EAm'd»  ISMi.]  The  remainder  of  chapter  fifth,  and  the 
whole  of  chajpter  sixth,  smply  only  to  an  action  commenced,  oq 
or  after  the  first  day  of  September,  1877,  in  the  supreme  court, 
the  city  court  of  the  city  of  New  xork,  or  a  county  court 

L.   188B,  ch.  046. 

5.  Chapter  seventh,  excluding  section  548^  and  articles  first  and 
second  of  title  fourth  thereof,  ai>plie8  only  to  an  action.  In  one 
of  the  courts  specified  in  subdivision  fourth  of  this  section,  in 
which  an  application  for  an  order  of  arrest,  an  injunction  oi^er, 
or  a  warrant  of  attachment  against  property,  is  made,  on  or  after 
the  first  day  of  September,  1877.  Artlclee  first  and  second  of  title 
fourth  of  that  chapter  apply  only  to  proceedings  taken,  in  one  of 
th6se  courts,  on  or  after  that  date. 

6.  [Am'd,  1882.]  Chapter  eight  applies  otily  to  the  proceedixigi 
taken  on  or  after  the  first  day  of  September,  1877,  in  an  actioD 
or  special  proceeding  in  one  of  the  courts  specified  in  snbdivisioii 
fourth  of  this  section;  except  that  sections  721,  722,  724  to  TST, 
both  inclusive,  and  817  to  819,  both  inclusive,  apply  to  all  coortg 
of  record;  sections  728,  729,  730,  748,  787,  788,  810  to  816,  bo« 
inclusive,  and  826,  to  proceedings,  taken  on  or  after  that  day, 
any  court  or  before  any  officer  or  body;  and  sections  723,  764.  ^ 
785,  789,  790,  and  825,  to  aU  courts. 

7.  tn  chapter  tenth,  titles  first,  second,  and  sixth,  and  ai 
second  of  title  fifth,  apply  only  to  proceedings  taken,  on  or  i 
the  first  day  of  September,  1877,  In  one  of  the  courts  specified 
subdivision  fourth  of  this  section.    Titles  jthird  and  fourth, 
article  first  of  title  fifth,  of  that  chapter  apply  only  to  ji 
drawn  for,  and  juries  formed  at,  a  term  of  a  court,  comment 
not  less  than  twenty  days  after  the  first  day  of  May,  1877.    Si 
ject  to  that  qualification,  they  apply  to  jurors  selected  under 
statutes,  remaining  unrepealed  after  that  day,  and  the  lists 
ballots  prepared  accordingly;  until  new  jurors  are  selected, 
new  lists  and  ballots  are  prepared,  as  prescribed  in  those  tl 
The  same  portions  of  chapter  tenth,  excluding  article  third 
title  third,  apply  equally  to  a  criminal  and  a  civil  action  or 
proceeding,  and  to  a  court  of  criminal  and  a  court  of  civil  jai 
diction.    But  title  third  does  not  affect  any  special  provision 
law,  remaining    unrepealed    after    the    first    day  of  May,  If 
whereby  trial  jurocs  are  directed  to  be  procured,  for  a  partioal 
court  of  record,  from  a  particular  locality;  or  whereby  a  coun( 
divided  into  two  or  more  jury  districts,  and  the  selecting,  drawi 
summoning,  or  attendance  of  jurors  from  tiie  particular  loci" 
or  the  different  jury  districts,  is  regulated.    Each  of  those 
visions  becomes  applicable  to  and  affects  the  selecting,  drav 
notifying,  or  attondanco  of  jurors,  as  prescribed  in  that  title, 
like  manner  as  it  applied  to  and  affected  the  statutes  previon 
in  force,  upon  the  same  subject.    So  much  of  the  provisions^ 
title  fourth,  as  relates  to  the  remission  or  enforcement  of 
imposed  upon  a  trial  juror,  applies  to  a  fine  imposed  upon  a 
juror,  as  prescribed  in  the  statutes  remaining  unrepealed  after 
first  day  of  May,  1877. 

8.  In  chapter  eleventh,  articles  first  and  second  of  title  first, 
the  whole  of  title  third,  apply  only  to  proceedings  in  one  of 
courts  specified  in  subdivision  fourth  of  this  section,  taken  on 
after  the  first  day  of  September,  1877.    But  where  an  actioa  L 
been  commenced  in  either  of  those  courts,  before  that  date^ 


AITcrciTioN  or  PBOVlSlONa  8  8MJ 

111  a  cnralual  cause.  iciitw 

2  «^,'5o?i''tS  ^tj^n;-?  ',£';.;,",„■  ."sa"- 


1 


[A«-*r"i''^ML]    So  moch 
lUi,  a^rcntesiU],  eight 
leg  the  proceeding.    '     ' 


cbaptera  fooiteeDtb,   fitteenlti. 
miivteputh  aud   twcnlietL,   as 

ion  or  spMiBj  pro- 


.^-  .^c  !>■  >n:i.iniiuKs  lo  be  taken 

E.   «ad  the  effffct   tliereof,   anuHL-s  odIv  tn  ...,   ««, 

^roceedmgcommonoed  on  or  after  (be  fi«t  day  oC 

°sr,s„^frpi'^iVz4„?ff.;?S\S£rr 

p«lB   from   orders.   BeuienwB  buJ   Jecreea   of"  ur?™^e-. 

I   i'v-xj   lo   isaa,   hofU  inchtfive,  do  not  nnplj-  in  an  nrtlnTi 
•■  -^reloBpeeiflPd   where  an  order,  alto  wing  any  Der- 

■  that  date  and  Is  then  in  forc»,  in  whioh  enao 
i"n  tie  enroe  Lonrl  are  resiilaled  by  the  laws  in 

■Is/Tn  91S7*  ,'i'''^-.nM"'"'8tnnrtiig  the  r™" 
■n  to^?a  L^^?  inctn«f<-i.,  21BT  to  2190,  Wh 
i..h^«       '^  ini-hiBive.  apply  Biro  to  a  ease 

■  i"  loereaner  (TrantPiJ.  anil  Bectluns  2228  to  2230 
.[^iy  also  to  truBli-PB  theretofore  or  tberealier  an- 

1^  takwi  nndcr  any  ahitate  siiperwrted  hy  the 

•ectlona;  sectlonB   2253  to   2265,   botli    in- 

a  final  detenninnllon  hnB  been   made 

^'^D'wn'rtT.   ISSn.    in   procwdinifi!   tnknn 

IMTiylheiltlP   eoninlnlno'fhot^ieetlona. 

~Jt*wv;"pan;  sertlong  2320  to  23^4.  boih 

ProeeedingB  taken  before  that  date.  uu.Jer 
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3.  In  cnapter  fifth,  sections  446,  449,  450,  454,  455,  and  458  to 
468,  both  inclusive,  apply  to  an  action  commenced,  in  any  conrt 
of  the  State,  on  or  after  the  first  day  of  September.  1877. 

4.  EAm'd,  181^.]  The  remainder  of  chapter  fifth,  and  the 
whole  of  chapter  sixth,  apply  only  to  an  action  commenced,  oq 
or  after  the  first  day  of  September,  1877,  in  the  supreme  court, 
the  city  court  of  the  city  of  New  xork,  or  a  county  court 

L.   189B,  Qh.  846. 

5.  Chapter  seTenth.  excluding  section  548^  and  articles  first  and 
second  of  title  fourth  thereof,  applies  only  to  an  action,  in  ooe 
of  the  courts  specified  in  subdiyision  fourth  of  this  section,  io 
which  an  application  for  an  order  of  arrest,  an  injunction  order, 
or  a  warrant  of  attachment  ax ainst  property,  is  made,  on  or  after 
the  first  day  of  September,  1877.  Articles  first  and  second  of  title 
fourth  of  that  chapter  apply  only  to  proceedings  taken,  in  one  of 
th6se  courts,  on  or  after  that  date. 

6.  [Am'd,  1882.]  Chapter  eight  applies  only  to  the  proceedings 
taken  on  or  after  the  first  day  of  September,  1877,  in  an  actioii 
or  special  proceeding  in  one  of  the  courts  specified  in  subdirlsioii 
fourth  of  this  section;  except  that  sections  721,  722,  724  to  727. 
both  Inclusive,  and  817  to  819,  both  inclusive,  apply  to  all  courts 
of  record;  sections  728,  729,  730,  748,  787,  788»  810  to  816.  both 
inclusive,  and  826,  to  proceedings,  taken  on  or  after  that  ^kt,  in 
any  court  or  before  any  officsr  or  body;  and  sections  723,  764,  768^ 
785,  789,  790»  and  825,  to  aU  courts. 

7.  In  chapter  tenth,  titles  first,  second,  and  sixth,  and  article 
second  of  title  fifth,  apply  only  to  proceeaings  taken,  on  or  aff 
the  first  day  of  September,  1877,  in  one  of  the  courts  specified 
subdivision  fourth  of  this  section.  Titles  Jthird  and  fourth, 
article  first  of  title  fifth,  of  that  chapter  apply  only  to  j 
drawn  for,  and  juries  formed  at,  a  term  of  a  court,  commen 
not  less  than  twenty  days  after  the  first  day  of  May,  1877.  Su 
ject  to  that  qualification,  they  apply  to  jurors  selected  under 
statutes,  remaining  unrepealed  after  that  day,  and  the  lists 
batlota  prepared  accordingly;  until  new  jurors  are  selected, 
new  lists  and  ballots  are  prepared,  as  prescribed  in  those  t 
The  same  portiona  of  chapter  tenth,  excluding  article  third 
title  third,  apply  equally  to  a  criminal  and  a  dvii  action  or 
proceeding,  and  to  a  court  of  criminal  and  a  court  of  civil  ju 
diction.  But  title  third  does  not  affect  any  special  provision 
law,  remaining  unrepealed  after  the  first  day  of  May,  1' 
whereby  trial  jurors  are  directed  to  be  procured,  for  a  particn 
court  of  record,  from  a  particular- locality;  or  whereby  a  county 
divided  into  two  or  more  jury  districts,  and  the  selecting,  draw: 
summoning,  or  attendance  of  jurors  from  the  particular  locali 
or  the  different  jury  districts,  is  regulated.  Each  of  those  pi 
visions  becomes  applicable  to  and  affects  the  selecting,  drawr 
notifying,  or  attend  a  nco  of  jurors,  as  prescribed  in  that  title, 
like  manner  as  it  applied  to  and  affected  the  statutes  previoir 
In  force,  upon  the  same  subject.  So  much  of  the  provisions 
title  fourth,  as  relates  to  the  remission  or  enforcement  of  a 
imposed  upon  a  trial  juror,  applies  to  a  fine  imposed  upon  a  g 
juror,  as  prescribed  in  the  statutes  remaining  unrepealed  after  iStd 
first  day  of  May,  1877. 

8.  In  chapter  eleventh,  articles  first  and  second  of  title  first,  aali 
the  whole  of  title  third,  apply  only  to  proceedings  in  one  of  tht; 
courts  specified  in  subdivision  fourth  of  this  section,  taken  on  «^ 
after  the  first  day  of  September,  1877.  But  where  an  action  biii 
been  commenced  in  either  of  those  courts,  before  that  dite^  ft 


una  Jnrlea. 


I  ^  Qot  olli'i^i  Huy  provisiuu  ot  the  Btalutts,  reinainlBK 
L,T  tlic  linit   ilay   o£   S«ptfinl)er.   1877,   I'dutins   to 

■:■  gniud  juriCK;  i-xfept  ue  tnliows; 

iliuued,  iifCiT  ihf  ar»l  day  oC  September,  1877,  upon 

.  i]  OB  n  grund  juror,  luid  duly  Biimuioned  to  nlleiiij  u 

I I  of  record  an  a  trraud  juror,  na  pretieribed  in  thorn' 
!   lie  impciBt'd  as  Dresiribed  in  article  (otirth  of  ti(lj> 

r  teulh  of  tliis  act;  and  seciiona  1073  to  1077  of  thi^i 


,  apply   to  snch  n   oe 

<<t<fied  tg  uttpud  ea  a  triui  , 

.1    iiroTlHioii   ot  Ihoee  atutut 

I  lit-  liallote  contaiaing  their 

'  bullota  arc  (Ii-positcd 


i  if  he  hnd  bi-yi 

o  the  lints  of 

■  box  or  boKi^ 

—   -  ,- —  _.   — -,  the  Bclecting, 

JuniDg,  or  (irapauiUiiig  of  petit  jurors,  the  imposliio'i 
I  o  petit  juror,  or  the  enforoemeut,  r&iiictlon,  or 
■  lit.  it  is  deemed  lo  refer  to  the  fiame  subject,  us 
in   tbis  act,   iu   like   Diuuuer   as   U'  refers  to  thoie 


f 


iiiiituei)  ia  Anj  provision  of  tLis  net,  otbef  Ibw  iu 
ii,  renders  Ini'Scctiial,  or  otherwise  iinpniie,  any  pro- 

iicllon  or  B  spefial  proce»iiiig,  bud  or  taken,  pnrKii- 
.r  any  other  lawful  act  done,  or  right,  defence,  or 
■s  fully  accrued  or  estaMiBhed,  before  the  provialou 
,  ki-s  effect;  uolesa  the  contTHry  is  expressly  declared 

11  In  ifuestion.  As  far  as  it  uiny  be  necessary,  for 
!  avoiding  snch  a  result,  or  carrying  into  effect  such 
■r  other  act,  or  enforcing  or  protecting  such  a  right, 

'   '■        n  force  ou  the  day  before  the 

3   tn   force,  notwilh- 


i 


ir  the  deaig- 


i,  the  Htntutea  ii 
-  effect,  ore  deemed  I 
neal  thereof. 


■  not  .TpTect  the  aiipoiiitii 

or  more  judges  to  hold  n  term,  made  puraui  . 
force  on  the  thirty-first  day  of  Aupiiat,  1.S77,  until 
;ippoinled.  or  one  or  more  jndges  nre  uewly  desiE- 

'ril«d  in  thla  act. 

rivan  afllcers  and  onc«B. 

-  not  crfHte  a  vacancy  in  any  office  or  eniploytoent. 
r,:.terre(!  to  therein,  by  the  title  or  description 
rut}  in  Ihe  stJitiitcB  in  force  on  the  day  before  the 
ling  thereto  tnkes  effect,  or  by  imother  tJlle  or  de- 
'jipB  it  affect  anv  proyisionH  of  those  sintntes,  n'lal- 
.iinf.  or  the  time  or  the  moi^  of  pnytnent.  of  the 
>r  an  officer  or  emi'lnyee,  so  designated  or  referred 
i.lSce  or  employed  on  thnt  dn.v:  exeepf  th»t  where 
"■  inploynient  ia  not  proscribed  In  thia  art, 
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any  statute  superseded  by  the  title  containing  them,  whether  a 
committed  has  or  has  not  been  appointed;  section  253T  applies  al«» 
to  erery  payment  or  deposit  therein  specified  made  on  or  after 
the  firtt  day  of  September,  1880;  section  2706.  except  the  wcrds 
"  upon  the  hearing  before  the  surrogate  **  applies  to  action  there- 
tofore or  thereafter  commenced  pursuant  to  article  second  of  titt& 
three  of  chapter  fifteen;  and  sections  2798  to  2801,  both  inclusiTe, 
apply  also  to  a  case,  where  a  decree  for  the  sale  or  other  disposi- 
tion of  the  real  property  of  a  decedent,  has  been  duly  made,  be- 
fore that  date,  in  a  surrogate's  court. 
L.  1893,  ch.  42. 

12.  So  much  of  chapters  nineteenth  and  twentieth,  as  relates  !• 
the  jurisdiction  of  the  several  courts  therein  specified^  applies  only 
to  an  action  or  special  proceeding  commenced  on  or  after  the  first 
day  of  September,  1880. 

13.  In  chapter  twenty-first,  titles  first,  second,  and  third  apply 
only  to  an  action  in  one  of  the  courts  specified  in  subdivision  f ottrtk- 
of  this  section. 

14.  [Added,  1894.]  The  disqualification  of  jurors,  as  proTidcd 
in  section  eleven  hundred  and  sixty-six  of  this  act,  shall  apply  to 
all  courts, 

L.   1894,  ch.  726. 

I  8348.  Id.  I  'vrliat  deemed  ooBtBteaeement  of  actloa,  etc.    . 

Where  a  provision  of  this  act  is  made  applicable  by  the  lasti 
section,  to  an  action  or  special  proceeding  commenced  on  or 
a  day  therein  specified,  if,  before  that  date,  a  summons  in 
action,  or  a  citation  issued  from  a  surrogate's  court,  has  b 
served  upon  one  or  more,  but  not  upon  all,  of  the  persons  to 
served;  or  an  order  for  the  service  of  a  summons  as  presci 
in  article  second  of  title  first  of  chapter  fifth  of  this  act 
been  made;  or,  in  a  special  proceeding,  elsewhere  than  in  a  sin 
gate's  court,  the  petition  or  other  paper,  upon  which  the  first 
der.  process,  or  other  mandate  may  be  made  or  issued,  has 
been  presented,  the  action  or  special  proceeding  is  not  deei 
to  have  been  commenced  within  the  meaning  of  that  section. 

f    3349.    Id.  I     ^vhen     proceedings     to     be     under     tt 

statutes. 

Where  any  provision  of  this  act  is  made  applicable  to  fnti 
proceedings  in  an  action  or  special  proceeding,  the  proceedii, 
therein,  until  the  provision  in  question  becomes  applicable,  ai 
governed  by,  and  must  be  conducted  according  to  the  laws 
force  on  the  day  before  the  provision  takes  effect,  except  as  oth 
wise  prescribed  in  subdivision  seventh  of  the  last  section  but  one. 


rl«s^ 

LOSM 


i  8360.  Bffect  of  thia  act,  vpon  t»lal  Jvrors  aad  Jari4 

In  criminal  canses. 

A  jury,  for  the  trial  of  an  indictment  or  other  criminal  cai 
at  a  term  of  a  codrt  of  record,  commencing  on  or  after  the  twea^jr^ 
first  day  of  May,  1877,  must  be  procured  from  the  trial  Joi^ra: 
selected,  drawn,  and  notified,  as  prescribed  in  this  act,  for  *^"^ 
term  of  the  court  at  which  it  is  triable,  including  the  taleii 
or  additional  jurors,  procured  ns  proscribed  therein;  and  the  s 
must  be  tried  by  the  jury  so  formed.    But  the  statutes  remaiMi 
unrepealed  after  the  first  day  of  September,  1877.  prlating  to  «J 
lenges  or  disqualifications  of  petit  jurors  in  n  crim'nal  ca'*'^- 
prescribing  the  cases  where  iiiloKmen  or  additional  petit  *"* 

979 


OONT)EMNATION   l.KVr.  SS  33.1 

CHAPTER  XXIII. 
Supplemental  Provisions. 

LB  I.-prvrMdliinriirthiiroiKlfmDitlnnnritMl  Vrtftttj. 
iJlt.     Ptd»fiI1bi«  torilKNil*  of  rurpnntte  Reil  Propartj. 

TITLE  I. 

Proceedings  for  the  condemufttian  of  real  propeii; . 


-.  _,.,jsi  {mm  Aul  oHlen:  itay. 
IB.  Abpe*!  (nu  iDd^ment  bj  iilulntlff. 
IT.  VStB  uwnt  Una  lu«y  dlprct  a  uew  apl 
—  OBafllcunc  cUlDunu. 


title  abiM  be  known  n 


the 


indemnatio 


law. 


i  S8SS.    (Atn'd,   ISBS.!    DeflBlllona. 

The  term  "  perioD."  when  visfil  herein,  includeB  a  nnttirnl  pef- 
m  unrt  nl^in  a  corixirntion.  joint-Btool,  associntion,  the  elate  nnd 
tnljtiriii  lilvieioD  thereof,  mid  iiiiy  comiuiBaioD,  l)Dard,  boari]  of 
r  trustees  in  chnrge  or  having  control  or  any  ol  the 
ufhei  JiistitntlonB  of  the  8t«tc;  the  term  "  real  prop- 
iirljt,  interest  or  enaement  therein  or  appartennace* 
.1   ibe  term  "owner,"  all  pemoQB  haring  any  estate, 
L!i»pineut  in  Ihe  property  to  lie  taken,  or  Buy  lipn. 
ti"ri;c,  IT  ir.-iimbrauce  thereon.    Thejpt'rsoQ  InstitutiiiR  the  pro- 
Minn  shnll   be  termwl   Ihe   plnintifr;   nnil   the  perion  agmtHt 
■Imm  the  proceed Itig  Is  broughl,  the  defendant. 
L  UM.  Ml.  wa.    In  cireet  Mur  is.  flxt. 


.  PvAee«illBKri 


earrlbcd    In   tkia 


■"v™*  nhpll  be  taken  In  the  n 


■d  to  Bpquire  Ulle  to  rent  prop- 
ition,  the  proeeedin(t  for  that 
r  prescribed  in  tliti  Utle. 


81  d855-M  THIS  ACT  TAKES  EPFBCT  c.  ».  l« 

he  may  be  removed  at  pleasure  by  the  court,  officer,  or  offieen, 
a;uthorized  by  this  act  to  appoint  a  person  to  discharge  the  sum 
duties.  Until  he  is  removed;  or  his  office  or  place  becomes  KAhet- 
wise  vacantj  the  provisions  of  this  act  apply  to  him,  and  to  the  dis- 
charge of  his  duties.  The  court,  officer,  or  officers,  authorised  bj 
this  act  to  appoint  a  person  to  an  office  or  employment,  may  froo 
time  to  time  thus  fill  a  vacancy  therein. 


I  S86B.  [Am'd,  1882.]  "Wlien  thim  act  deened  to  1u»ve  beta 
yassedy  etc 

For  the  purpose  of  determining  the  effect  of  the  different  pro- 
visions of  ihiB  act  with  refepect  to  each  other,  they  are  dt.*emea  ti> 
have  been  enacted  simultaneously.  For  the  purpose  of  determin- 
ing the  effect  of  this  act  upon  other  acts,  and  the  effect  of 
other  acts  upon  this  act,  chapters  fourteen  to  twenty-two  of  thii 
act,  both  inclusive,  are  deemed  to  have  boen  enacted  on  the  sixth 
day  of  January,  in  the  year  eighteen  hundred  and  eighty;  and 
all  acts  parsed  after  the  last-mentioned  date  are  to  have  tte 
same  effect  as  if  they  were  passed  after  this  act. 


I  886«.  innhem  thim  met  talcM  ««e«t» 

Bnblect  to  the  qualificatioiia  wmtained  in  A0  fongo/tng  teetknC 
of  thil  title,  this  act  shaU  take  effeet  aa  foUows:  titles  third  saa 
ftmrth,  and  article  first  of  title  fifih  of  chapter  tenth,  on  the  first  di; 
of  Mar,  hi  the  /ear  1877;  the  remainder  of  ehapten  first  to  thirteenth, 
both  uciusive,  on  the  first  day  of  September,  te  tiie  year  t&ti^ 
ehapters  fourteenth  to  twenty-first,  botli  lncluaiTe^  en  tlso  fixsi  di| 
«f  deplaaber,  1880;  wd  this  ohapter  imaediately.  I 

•T4 
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CHAPTER  XXIII. 
Supplemental  Proyisions. 

TffH  I.~  ProrMdlmgs  t9T  the  Oondemafttloii  of  Real  Property. 
irrLK  IL  -  FroMedlnfv  for  tko  gale  of  Corporate  Heal  Property. 

TITLE  I. 
Vrooeediags  for  the  condamnatioa  of  real  property. 

lee.  iwr.  Tide. 

1358.  DeAnlttoDa. 

8390.  ProceedlogB  to  be  taken  ae  prescribed  In  thii  title. 

3960.  Petition;    what   to   contain. 

33S1.  JNotiice  to  be  annexed  to  petition;  eerriee  of. 

3362.  SerrlGO  of  petition  and  notice. 

8363.  Appearance  of  Infant,  Idiot,  lunatic  or  habitual  dninkazd. 

3364.  Appearance. 

3365.  Anawer;  what  to  contain. 

8366.  Yerlllcatlon  of  petition  or  answer. 

3367.  Trial  of  issueB. 

3868.  Ceruln  provlelone  applicable. 

3369.  Judgment;  costs  when  to  defendant;  oommlssloners. 

3870.  Duties  and  powers  of  conimlssloners. 

3371.  Gonfirmatlon  or  setting  aside  report;  deposit  when  paymeot, 

3372.  Offer  to  purchase;  cMts;  additional  allowance. 

88T3.  Judgment,    how   enforced;   delivery  possession   of  premlMt;   Wflte 
writ  of  assistance  to  Issue. 

3374.  Abandonment  and  discontinuance  of  proceeding. 

3375.  Appeal  from  Anal  orders;  stay. 

3376.  Appeal  from  Judgment  by  plaintiff. 

3377.  When  general  term  may  direct  a  new  appraisal. 
3878.  Oonflicting  claimants. 

3379.  Partr  in  possession  may  stay  on  giving  security. 

3360.  Temporary  possession  pending  proceedings. 

3381.  Notice  of  pendency  of  action  to  be  filed. 

8382.  Power  of  court  to  make  necessary  orders. 

3383.  Repealing  clause;  limitations. 

3384.  When  act  takes  effect. 

f  88BT.  Title. 

This  title  shall  be  known  as  the  condemnation  law. 

I  8SS&    [Am'd,  1896.]    Deflnltloaa. 

The  tenn  "  person/*  when  used  herein,  includes  a  natural  per- 
■on  and  also  a  corporation,  joint-stock  association,  the  state  and 
a  political  division  thereof,  and  any  commission,  board,  board  of 
manafi^ers  or  trustees  in  charge  or  having  control  of  any  of  the 
charitable  or  other  institutions  of  the  state;  the  term  "real  prop- 
erty," any  right,  interest  or  easement  therein  or  appurtenances 
thereto;  and  the  term  "owner,"  all  persons  having  any  estate, 
interest,  or  easement  in  the  property  to  be  taken,  or  any  lien, 
charge,  or  incumbrance  thereon.  The  person  instituting  the  pro- 
ceedings shall  be  termed  the  plaintiff;  and  the  person  against 
whom  the  proceeding  is  brought,  the  defendant. 

L.  1886.  ch.  588.    In  effect  May  12.  1896. 

I  nwtm.  Pvoee«aitt«a   to   be  t»ken  as   prescribed  la  thim 

title. 

Whenever  any  person  is  authorized  to  acquire  title  to  real  prop- 
ciir,  for  a  public  use  by  condemnation,  the  proceeding  for  that 
(Qipose  shall  be  taken  in  the  manner  prescribed  in  this  title. 
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fi  SSeO.  Petition  I  what  to  contain. 

The  proceeding  shall  be  instituted  by  the  presentation  of  a  pe- 
tition by  the  plaintiff  to  the  supreme  court,  setting  forth  the 
following  facts: 

1.  [Am'd,  1890.]  His  name,  place  of  residence,  and  the  ba«- 
nesB  in  which  engaged ;  if  a  corporation  or  joint-stock  association, 
whether  foreign  or  domestic,  its  principal  j^lace  of  business  witliin 
the  state,  the  names  and  places  of  residence  of  its  principal 
officers,  and  of  its  directors,  trustees  or  board  of  managers,  as 
the  case  may  be,  and  the  object  or  purpose  of  its  incorporation 
or  association;  if  a  political  division  of  tne  state,  the  names  and 
places  of  r  :idence  of  its  principal  officers;  and  if  the  state,  or 
any  commission  or  board  of  managers  or  trustees  in  charge  or 
having  control  of  any  of  the  charitable  or  other  institutions  of 
the  state,  the  name,  place  of  residence  of  the  officer  acting  in  its 
or  their  behalf  in  the  proceedings. 

2.  A  specific  description  of  the  property  to  be  condemned,  and 
its  location,  by  metes  and  bounds,  with  reasonable  certainty. 

3.  The  public  use  for  which  the  property  is  required  and  a  con- 
cise statement  of  the  facts  showing  the  necessity  of  its  acquisition 
for  such  use. 

4.  The  names  and  places  of  residence  of  the  owners  of  the  prop- 
erty; if  an  infant,  the  name  and  place  of  residence  of  his  general 
guardian,  if  he  has  one;  if  not,  tne  name  and  place  of  residence 
of  the  person  with  whom  he  resides;  If  a  lunatic,  idiot,  or  habitual 
drunkard,  the  name  and  place  of  residence  of  his  committee  or 
trustee,  if  he  has  one;  if  not,  the  name  and  place  of  residence  of 
the  person  with  whom  he  resides.  If  a  non-resident,  having  an 
agent  or  attorney  residing  in  the  state  authorized  to  contract  for 
the  sale  of  the  property,  the  name  and  place  of  residence  of  socb 
agent  or  attorney;  if  the  name  or  place  of  residence  of  any  owner 
cannot  after  diligent  inquiry  be  ascertained,  it  may  be  so  stated 
with  a  specific  statement  of  the  extent  of  the  inquiry  which  hat 
t>een  made. 

5.  That  the  plaintiff  has  been  unable  to  agree  with  the  owner 
of  the  property  for  its  purchase,  and  the  reason  of  such  inability. 

6.  The  value  of  the  property  to  be  condemned 

7.  A  statement  that  it  is  the  intention  of  the  plaintiff,  in  good 
faith,  to  complete  the  work  or  improvement,  for  which  the  prop- 
erty is  to  be  condemned;  and  that  all  the  preliminary  steps  re- 
quired by  law  have  been  taken  to  entitle  him  to  institute  the 
proceeding. 

8.  A  demand  for  relief,  that  it  may  be  adjudged  that  the  publle 
use  requires  the  condomnation  of  the  real  property  described,  and 
that  the  plaintiff  is  entitled  to  take  and  nold  such  property  for 
the  public  use  specifiod,  upon  ranking  compensation  therefor,  aiwl 
that  cominissioners  of  appraisal  be  appointed  to  ascertain  the  com- 
peusation  to  bo  made  to  the  owners  for  the  property  so  taken. 

li.  1896,  cb.  589.     Id  effect  May  12.  1896. 

I  3361.  Notice  to  be  annexed  to  petition!  serTlee  of. 

There  must  be  annexed  to  the  petition  a  notice  of  the  time  and 
place  at  which  it  will  be  presented  to  a  special  term  of  the  at- 
preme  court,  hold  in  the  judioinl  district  where  the  property  or 
pome  portion  of  it  is  situntod.  and  a  copy  of  the  petition  and  notice 
must  be  porvpd  upon  nil  tlio  owners  of  the  i^operty  at  least  eijnt 
days  prior  to  its  presentation. 
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I  33<S2.  Service  ot  petition  and  noti«c. 

Serrieeof  the  petition  aud  uotice  must  be  made  in  the  snme  man- 
ner as  the  service  of  a  summons  in  an  action  in  tlie  »upremi>  court 
is  required  lo  De  made,  aud  ali  fhe  proyisiouB  of  articles  one  ana 
two  of  title  one  of  chapter  five  of  this  act,  which  relate  to  the 
service  of  a  summons,  either  personal!}'  or  in  any  other  way,  and 
the  mode  of  proving  service,  shall  apply  to  the  service  of  the  peti- 
tion and  notice.  If  the  defendant  has  an  agent  or  attorney  re- 
sidiog  in  this  state,  authorized  to  contract  for  the  sale  of  the  real 
property  described  in  the  petition,  service  upon  such  agent  or  at- 
torney will  be  suificient  service  upon  such  defendant.  In  cai^e  the 
defendant  is  an  infant  of  the  age  of  fourteen  years  or  upwards,  a 
copy  of  the  petition  aud  notice  shall  also  be  served  upon  nis 
general  guardian,  if  he  has  one;  if  not,  upon  the  person  with 
whom  he  resides. 

i  3868.  Appearanee  of  infanty  Idiot,  Innatle  or  lutbitval 


If  a  defendant  is  an  infant,  idiot,  lunatic  or  habitual  drunkard, 
%  shall  be  the  duty  of  his  general  guardian,  comndttee  or  trustee, 
if  he  has  one,  to  appear  for  him  upon  the  presentation  of  th« 
petition  and  attend  to  bis  interests,  and  in  case  he  has  none,  or 
m  case  his  general  guardian,  committee  or  trustee  fails  to  appear 
for  him,  the  court  shall,  upon  the  presentation  of  the  petition  an>i 
notice,  with  proof  of  service,  without  further  notice,  appoint  a 
guardian  ad  litem  for  such  defendant,  whose  duty  it  shall  be  to 
appear  for  him  and  attend  to  his  interests  in  the  proceeding,  and, 
if  deemed  necessary  to  protect  his  rights,  the  court  may  require 
a  general  guardian,  committee  or  trustee,  or  a  guardian  ad  litem 
to  give  security  in  such  sum  and  with  such  sureties  as  the  court 
may  approve.  If  a  service  other  than  personal  has  been  made 
•opon  any  defendant,  and  he  does  not  appear  upon  the  presentation 
of  the  petition,  the  court  shall  appoint  some  competent  attorney 
;  (o  appear  for  liim  and  attend  to  his  interests  in  the  proceeding. 

'    i  3864.  Appearanee. 

The  provisions  of  law  and  of  the  rules  and  practice  of  fhe  court, 
relating  to  the  appearance  of  parties  in  person  or  by  attorney  in 
actions  in  the  supreme  court,  sh;ill  applv  to  tlie  proceeding  froir. 
and  after  the  service  of  the  petition,  nnd  all  subsequent  orders, 
notices  and  papers  may  be  served  upon  the  attorney  appearing  and 
npon  a  guT'dian  ad  litem  in  the  same  manner  and  with  the  sam** 
effect  as  the  service  of  papers  in  an  action  in  the  supreme  court 
may  be  made. 

13865.  An«Tre7|  frhat  to  contain. 

Upon  presentation  of  the  petition  and  notice  with  proof  of  ser- 
"▼iee  thereof,  an  owner  of  the  property  may  appear  and  inter- 
pose an  answer,  which  must  contain  a  general  or  specific  denial 
of  each  material  allegation  of  the  petition  controverted  by  him. 
or  of  any  knowledge  or  information  thereof  sufficient  to  form  a 
belief,  or  a  statement  of  new  matter  constituting  a  defence  to 
the  proceeding. 

13866.  Verification   of  petition   or   ans^rer. 

A  petition  or  answer  must  be  verified,   and  the  provisions  of 
this  act  relating  to  the  form  and  contents  of  the  verification  of 
pleadings  in  courts  of  record,  and  the  persons  by  whom  it  may 
TO  made,  shall  apply  to  the  verification. 
62  97T 
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I886T.  Trial  of  iMuea. 

The  court  shall  try  any  issue  raised  by  the  petition  and  answer 
at  such  time  and  place  as  it  may  direct,  or  it  may  order  the  sane 
to  be  referred  to  a  referee  to  hear  and  determine,  and  upon  raek 
trial  the  court  or  referee  shall  file  a  decision  in  writing,  or  deliver 
the  same  to  the  attorney  for  the  prerailing  party,  within  twenty 
days  after  the  final  submission  of  the  proofs  and  allegatioiis  of 
the  parties,  and  the  provisions  of  this  act  relating  to  the  form 
and  contents  of  decisions  upon  the  trial  of  issues  of  fact  by  the 
court  or  a  referee,  and  to  making  and  filing  exceptions  thereto, 
and  the  making  and  settlement  of  a  case  for  the  reriew  tiiereof 
upon  appeal,  and  to  the  proceedings  which  may  be  had  in  caae 
such  decision  is  not  filed  or  delivered  within  the  time  herein  re- 
quired, and  to  the  powers  of  the  court  and  referee  npon  such 
trial,  shall  be  applicable  to  a  trial  and  decision  ander  the  title. 

fSa^S.  Certain  provialoAs  applicable. 

The  provisions  of  title  one  of  chapter  eight  of  this  act  riiall 
also  apply  to  proceedings  had  under  this  title. 

fSSeO.  [Am'A,    1805.]    Jadsment)    oosta    ^rhea   to    defea4> 
ant  I  eonunisstoncra. 

Judgment  shall  be  entered  pursuant  to  the  direction  of  tha 
court  or  referee  in  the  decision  filed.  If  in  favor  of  the  defendant, 
the  petition  shall  be  dismissed,  with  costs  to  be  taxed  by  the  clerk, 
at  the  same  rates  as  are  allowed,  of  course,  to  a  defendant  pre- 
Tailing  In  an  action  in  the  supreme  court,  includinir  the  allowaacei 
for  proceedings  befbre  and  after  notice  of  trial.  If  the  dedsfott  if 
in  favor  of  the  plaintiff,  or  if  no  answer  has  beefn  interposed  and 
It  appears  from  the  petition  that  he  is  entitled  to  the  relief  d^ 
manded^  Judgment  snail  be  entered,  adjudging  that  the  con- 
demnation of  the  real  property  described  Is  neceasary  for  tbe 
public  use,  and  that  the  plaintiff  is  entitled  to  take  and  hold  the 
property  for  the  public  use  specified,  upon  makinir  compensatioA 
therefor,  and  the  court  shall  thereupon  appoint  three  di8inte^' 
ested  and  competent  freeholders,  residents  of  the  judicial  dlr 
trict  embracing  the  county  where  the  real  property  or  some  pait 
of  it  is  situated,  or  of  some  county  adjoining  such  judicial  dit- 
trict.  commissioners  to  ascertain  the  compensation  to  be  made 
to  the  owners  for  the  property  to  be  taken  for  the  public  we 
specified,  and  fix  the  time  and  place  for  the  first  meeting  of  tlie 
commissioners.  Provided,  however,  that  in  any  such  proceedbif 
Instituted  within  the  first  or  second  judicial  district,  such  com 
missioners  shall  be  residents  of  the  county  where  the  real  prop- 
erty, or  some  part  of  it,  is  situated,  or  of  some  adjoining  constr. 
If  a  trial  has  been  had,  at  least  eight  days'  notice  of  such  ap- 
pointment must  be  given  to  all  the  defendants  who  have  appeared. 
The  parties  may  waive,  in  writing,  the  provisions  of  this  secdoa 
as  to  the  residence  of  the  commissioners,  and  in  that  case  thc7 
may  be  residents  of  any  county  in  the  State.  Where  owners  of 
separate  properties  are  joined  in  the  same  proceeding,  or  sepa- 
rate properties  of  the  same  owner  are  to  be  condemned,  oon 
than  one  set  of  commissioners  may  be  appointed. 

L.  1890.  eh.  680. 

I  8870.  [Am'dy  18»».J  UntlM  and  powers  of  eoMnif 
■toneva* 

The  commissioners  shall  take  and  subacribe  the  constittttiwjj 
oath  of  oflSce.  Any  of  them  may  issue  subpoenas  and  adminug 
uaths  to  witnesses;  a  majority  of  them  may  adjourn  the  Pjjceednj 
before  them,  from  time  to  time  in  their  diacretion.    WhaW' 
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they  meet  except  by  appointment  of  the  court  or  purBuant  to 
ad>o>firDmeiit,  they  shall  cause  at  least  eight  days'  notice  of  such 
meetiu^  to  be  given  to  the  defendants  who  have  appeared,  or  their 
agents  or  attorneys.  They  shall  view  the  premises  described  in. 
the  petition,  and  hear  the  proof  and  allegations  of  the  parties,  and 
reduce  the  testimony  taken  by  them,  if  any,  to  writinfr,  and  after 
the  testimony  in  each  case  is  closed,  they,  or  a  majority  of  them, 
all  being  present,  shall,  without  unnecessary  delay  ascertain  and 
determine  the  compensation  which  ought  justly  to  be  made  by 
the  plaintiff  to  the  owners  of  the  property  appraised  by  them; 
and,  in  fixing  the  amount  of  such  compensation,  they  shall  not 
make  any  allowance  or  deduction  on  account  of  any  real  or  sup- 
posed benefits  which  the  owners  may  derive  from  the  public  use 
for  which  the  property  is  to  be  taken,  or  the  construction  of  any 
proposed  improvement  connected  with  such  public  use.  But  in 
case  the  plamtiff  is  a  railroad  corporation  and  such  real  propefrty 
shall  belong  to  any  other  railroad  corporation,  the  commissioners 
i»a  fixing  the  amount  of  such  compensation,  shall  fix  the  same  at 
its  flair  value  for  railroad  purposes.  They  shall  make  a  report 
of  their  proceedings  to  the  supreme  court  with  the  minutes  of  the 
tefrtimony  taken  by  them,  if  any;  and  they  shall  each  be  entitled  to 
mx  dollars  for  services  for  every  day  they  are  actually  engaged 
hi  the  performance  of  their  duties,  and  their  necessary  expenses, 
to  be  paid  by  the  plaintiff;  provided,  that  in  proceedings  within 
Ihe  counties  of  Now  York  and  Kings  such  commissioners  shall 
be  entitled  to  such  additional  compensation  not  exceeding  twenty- 
five  dollars  for  every  such  day,  as  may  be  awarded  by  flie  court. 
h.  laas.  ch.  884.    In  effect  Sept.  1, 1886. 

I  8871.  ConflrmatloB  or  aettlngr  aside  report)  deposit 
wken  payable. 

Upon  filing  the  report  of  the  commissioners,  any  party  may 
nove  for  its  confirmation  at  a  special  term,  held  in  the  district 

rhere  the  property  or  some  part  of  it  is  situated,  upon  notice 
the  other  parties  who  have  appeared,  and  upon  such  motion, 

ie  court  may  confirm  the  report,  or  may  set  it  aside  for  irregu- 
uity,  or  for  error  of  law  in  the  proceedings  before  the  commis- 
aioners,  or  uiwn  the  ground  that  the  award  is  excessive  or  in- 
Boffident.  If  the  report  is  set  aside,  the  court  may  direet  a  re- 
hearing before  the  same  commissioners,  or  may  appoint  new 
commisaioners  for  that  purpose,  and  the  proceedings  upon  such 
rehearing  shall  be  conducted  in  the  manner  prescribed  for  the 
original  hearing,  and  the  same  proceedings  shall  be  had  for  the 
confirnsation  of  the  second  report,  as  are  herein  prescribed  for  the 
confirmation  of  the  first  report.  If  the  report  is  confirmed,  the 
eonrt  shall  enter  a  final  order  in  the  proceeding,  directing  that 
compensation  shall  be  made  to  the  owners  of  the  property,  pur- 
•nant  to  the  determination  of  the  commissioners,  and  that  upon 
payment  of  such  compensation,  the  plaintiff  shall  be  entitled  to 
enter  into  the  possession  of  the  property  condemned,  and  take 
and  hold  it  for  the  public  use  specified  in  the  judgment.  Deposit 
of  the  money  to  the  credit  of,  or  payable  to  the  order  of  the 
owner,  pursuant  to  the  direction  of  the  court,  shall  be  deemed 
a  payment  within  the  provisions  of  this  title. 

18872.  (HEer  to  parebase)  eosts}  addltloaal  allovraaee. 

In  all  cases  where  the  owner  is  a  resident  and  not  under  legal 
diiabHity  to  convey  title  to  real  property  the  plaintiff,  before 
lemce  of  his  petition  and  notice,  may  make  a  written  offer  to 
michase  the  property  at  a  specified  price,  which  must  within  ten 
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days  thereafter  be  filed  in  the  office  of  the  clerk  of  the  count; 
where  the  property  is  situated;  and  which  cannot  be  glTen  iu 
eyidence  before  the  commissioners,  or  considered  by  them.  The 
owner  may  at  the  time  of  the  presentation  of  the  petition,  or  at 
any  time  previously,  serve  notice  in  writing  of  the  acceptance  of 
plaintiff's  offer,  and  thereupon  the  plaintiff  may,  upon  filing  the 
petition,  with  proof  of  the  making  of  the  offer  and  its  acceptance, 
enter  an  order  that  upon  payment  of  the  compensation  agreed 
upon,  he  may  enter  into  possession  of  the  real  property  described  in 
the  petition,  and  take  and  hold  it  for  the  public  use  therein  speci- 
fied. If  the  offer  is  not  accepted,  and  the  compensation  awarded 
by  the  commissioners  does  not  exceed  the  amount  of  the  offer  with 
interest  from  the  time  it  was  made,  no  costs  shall  be  allowed  to 
either  party.  If  the  compensation  awarded  shall  exceed  the 
amount  of  the  offer  with  interest  from  the  time  it  was  made,  or  if 
no  offer  was  made,  the  court  shall,  in  the  final  order,  direct  that 
the  defendant  I'ecover  of  the  plaintiff  the  costs  of  the  proceeding, 
to  be  taxed  by  the  clerk  at  the  same  rate  as  is  allowed,  of  course, 
to  the  defendant  when  he  is  the  prevailing  party  in  an  action  in 
the  supreme  court,  including  the  allowances  for  proceedings,  be- 
fore and  after  notice  of  trial,  and  the  court  may  also  grant  sb 
additional  allowance  of  costs,  not  exceeding  five  per  centum  mioii 
the  amount  awarded.  The  court  shall  also  dii-ect  in  the  final 
order  what  sum  shall  be  paid  to  the  general  or  special  guardian, 
or  committee  or  trustee  of  an  infant,  idiot,  lunatic  or  habitual 
drunkard,  or  to  an  attorney  appointed  by  the  court  to  attend  to 
the  interests  of  any  defendant  upon  whom  other  than  personal 
service  of  the  petition  and  notice  may  have  been  made,  and  who 
has  not  appeared,  for  costs,  expenses  and  counsel  fees,  and  by 
whom  or  out  of  what  fund  the  same  shall  be  paid.  If  a  triaJ 
has  been  had,   and   all  the  issues  determined   in  favor  of   the 

Claintiff,  costs  of  the  trial  shall  not  be  allowed  to  the  defendant, 
ut  the  plaintiff  shall  recover  of  any  defendant  answering  the! 
costs  of  such  trial  caused  by  the  interposition  of  the  unsuccessful  I 
defence,  to  be  taxed  by  the  clerk  at  the  same  rate  as  is  allowed  \ 
to  the  prevailing  party  for  the  trial  of  an  action  in  the  supreme  ; 
court. 

I  88T8.  Jn9itsnken.tf  how  enforced)  delivery  poiiBe«»10B  of 
preiiiiiie«|  ivlien  ^rrlt  of  «««l«teAoe  to  iBime. 

Upon  the  entry  of  the  final  order,  the  same  shall  be  attached 
to  the  judgment-roll  in  the  proceeding,  and  the  amount  directed 
to  be  paid,  either  as  compensation  to  the  owners,  or  for  the  costs 
or  expenses  of  the  proceeding,  shall  be  docketed  as  a  jndgmeot 
against  the  person  who  is  directed  to  pay  the  same,  and  it  shall 
have  all  the  force  and  effect  of  a  money  judgment  in  an  action 
in  the  supreme  court,  ond  collection  thereof  may  bo  enforced  by 
execution  and  by  the  same  proceedings  as  judgments  for  the 
reccery  of  money  in  the  supreme  court  may  be  enforced  under  ; 
the  provisions  of  this  act.  When  payment  of  the  compensation 
awarded,  and  costs  of  the  proceeding,  if  any,  has  been  made,  bs 
dlrectf»d  in  the  final  ordor.  and  a  certified  copy  of  such  order  has 
been  served  upon  the  owner,  ne  shall,  upon  demand  of  the  plain- 
tiff, deliver  possession  thereof  to  him.  and  in  case  possession 
is  not  delivered  when  demonded,  the  plointiff  may  apply  to 
the  court  without  notice,  unless  the  court  shall  require  nodoe 
to  be  given,  upon  proof  of  such  payment  and  of  service  of  the 
copy  order,  and  of  the  demand  and  non-compliance  therewith,  lor 
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a  writ  of  assistance,  and  the  court  shall  thereupon  cause  such 
irrit  to  be  issued,  which  shall  be  executed  in  the  same  manner 
as  when  issued  in  other  cases  for  the  delivery  of  possession  of 
real  property. 


S  33T4*  CAm'd,  1894.]  A1»andonineiit  and  dlseontlnuaao* 
of  pro«eedliiflr. 

Upon  the  application  of  the  plaintiff  to  be  made  at  any  time 
after  the  presentation  of  the  petition  and  before  the  expiration 
of  thirty  days  after  the  entry  of  the  final  order,  upon  eight  days' 
notice  of  motion  to  all  other  parties  to  the  proceeding  who  have 
appeared  therein  or  upon  an  order  to  show  cause,  the  c  >urt  may, 
ID  its  discretion,  and  for  good  cause  shown,  authorize  and  direct 
the  abandonment  and  discontinuance  of  the  proceeding,  upon 
payment  of  the  fees  and  expenses,  if  any,  of  the  commissioners, 
and  the  costs  and  expenses  directed  to  be  paid  in  such  final  order, 
if  such  final  order  shall  have  been  entered,  and  upon  such  other 
terms  and  conditions  as  the  court  may  prescribe;  and  upon  the 
entry  of  the  order  granting  such  application  and  upon  compliance 
with  the  terms  and  conditions  therein  prescribed,  payment  of  the 
amount  awarded  for  compensation,  if  such  compensation  shall 
have  been  theretofore  awarded,  shall  not  be  enforced,  but  in 
such  case,  if  such  abandonment  and  discontinuance  of  the  pro* 
ceeding  be  directed,  upon  the  application  of  the  plaintiff,  the  order 
granting  such  application,  if  permitting  a  renewal  of  such  pro* 
ceedin^rs,  shall  provide  that  proceedings  to  acquire  title  to  such 
lands  or  any  part  thereof  shall  not  be  renewed  by  the  plaintiff 
without  a  tender  or  deposit  in  court  of  the  amount  of  the  award 
and  interest  thereon. 

L.  1894,  ch.  475. 

f  887S.  [Ain'd,  1885.]    Appeal  from  final  orders)  mtmr* 

Appeal  may  be  taken  to  the  appellate  division  of  the  supreme 
jfonrt  from  the  final  order,  withm  the  time  provided  for  apoeals 
jfrom  orders  'by  title  four  of  chapter  twelve  of  this  act;  and  all 
the  provisions  of  such  chapter  relating  to  appeals  to  the  appellate 
iiyision  of  the  supreme  court  from  orders  of  the  special  term 
shall  apply  to  such  appeals.  Such  appeal  will  bring  up  for  review 
lU  the  proceedings  subsequent  to  the  judgment,  but  the  judgment 
and  proceedings  antecedent  thereto  may  be  reviewed  on  such 
appeal,  if  the  appellant  states  in  his  notice  that  the  same  will  be 
brought  up  for  review,  and  exceptions  shall  have  been  filed  to 
the  decision  of  the  court  or  the  referee,  and  a  case  or  a  case 
and  exceptions  shall  have  been  made,  settled  and  allowed,  as 
required  by  the  provisions  of  this  act,  for  the  review  of  the  trial 
of  actions  in  the  supreme  court  without  a  jury.  The  proceed- 
ings of  the  plaintiff  shall  not  be  stayed  upon  such  an  appeal, 
except  by  order  of  the  court,  upon  notice  to  him,  and  the  appeal 
shall  not  affect  his  possession  of  the  property  taken,  and  the  ap- 
peal of  a  defendant  shall  not  be  heard  except  on  his  stipulation 
not  to  disturb  such  possession. 

h.  1806,  cb.  946. 

S  8370.  [Ani'd,  189B.]    Appeal  from  Jvdffment  by  plalntltf. 

If  a  trial  has  been  had  and  judgment  entered  in  favor  of  the 
defendant,  the  plaintiff  may  appeal  therefrom  to  the  appellate 
division  of  the  supreme  court  within  the  time  provided  for  ap- 
peals from  judgments  by  title  four  of  chapter  twelve  of  tjiis  act, 
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and  aU  the  proTiiioM  of  said  chapter  relating  to  appeals  from 
judgments  shall  apply  to  such  appeals;  and  on  the  hearin*  of  the 
appeal  the  ajwellate  division  may  affirm,  reverse  or  modify  tue 
lodgment,  and  in  case  of  reversal  may  grant  a  new  trial  or 
ttirect  that  judgment  be  entered  in  favor  of  the  plaintiff.  If  the 
jQagmcnt  is  affirmed,  costa  shall  be  allowed  to  the  respondeat,  but 
if  reversed  or  modified,  no  cosU  of  the  appeal  shaU  be  allowed 
to  either  party. 

L.  IfiW,  ch.  946. 


i  8877.  Wl&en  general  term  mmr  «lreet  m 

On  the  hearing  of  the  appeal  from  the  final  order  the  court  may 
direct  a  new  appraisal  before  the  same  or  new  commissions, 
in  Its  discretion,  and  the  report  of  such  commissioners  shall  be 
onal  and  conclusive  upon  all  parties  interested.  If  the  amooiit 
of  the  compensation  to  be  paid  is  increased  by  the  last  report, 
the  difference  shall  be  a  lien  upon  the  land  appraised,  and  sbali 
be  paid  to  the  parties  entitled  to  the  same,  or  shall  be  deposited 
as  the  court  shall  direct;  and  if  the  amount  is  diminished,  the 
difference  shall  be  refunded  to  the  plaintiff  by  the  party  to  whom 
the  same  may  have  been  paid,  and  judgment  therefor  may  be 
rendered  by  the  court,  on  the  filing  of  the  last  report,  against  the 
parties  liable  to  pay  the  same. 

f  8878.  Confllctin*  clAlmants. 

If  there  are  adverse  and  conflicting  claimants  to  the  monef, 
or  any  part  of  it,  to  be  paid  as  compensation  for  the  property 
taken,  the  court  may  direct  the  money  to  be  paid  into  the  couit 
by  the  plaintiff,  and  may  determine  who  is  entitled  to  the  same, 
and  direct  to  whom  the  same  shall  be  paid,  and  may,  in  its  dis- 
cretion, order  a  reference  to  ascertain  the  facts  on  which  tntk 
detenniDatiott  and  direction  are  to  be  made. 

I  8879.   [Am'd,   lOOO.j     Farty  is   posseaafoii  wnmr  vter  •> 
Klv-inflT    necnrlty. 

At  any  stage  of  the  proceeding  the  court  may  authorize  ths 
plaintiff,  if  in  possession  of  the  property  sought  to  be  condemned* 
to  continue  in  possession,  and  may  stay  all  actions  or  proceed- 
ings against  him  on  account  thereof,  upon  giving  security,  or 
depositing  such  sum  of  money  as  the  court  may  direct  to  be 
held   as  security   for  the  payment  of  the  compensation   which 
may  be  finally  awarded  to  the  owner  therefor  and  the  coats  of 
the  proceedings,   and  in  every  such  case  the  owner  may  con- 
duct  the  proceeding  to  a  conclusion,  if  the  plaintiff  delays  or 
neglects  to  prosecute  the  same.     When  the  final  award  to  any 
owner  is  less  than  fifty  dollars,  in  proceedings  to  condemn  a  right 
of  way,  for  telephone  or  telegraph  poles  and  wires,  the  allow- 
ance of  costs,   if  any,    and  the  amount  thereof  not  ezceedim; 
that   prescribed   by   statute,   shall   be  In   the  discretion   of  the 
court  in  any  action  or  proceeding  that  may  have  been  or  may 
hereafter   be   stayed,    if   the   telephone   or   telegraph   poles  and 
wires,  in  such  action  or  proceeding  so  stayed,  shall  have  been 
erected  for  more  than  three  years  prior  to  the  oommancemeat 
thereof. 

Ii.imteh.TM.  In effset Sept.  1,1900. 
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f  3S80.  Temporary  poiweinilOB  pendimar  pro«e«dli&irs. 

When  an  answer  to  tlie  petition  has  been  interposed,  and  it 
appears  to  the  satisfaction  of  the  court  that  the  public  interests 
yill  be  prejudiced  by  delay,  it  may  direct  that  the  plaintiff  be 
permitted  to  enter  immediately  upon  the  real  property  to  be 
taken,  and  devote  it  temporarily  to  the  public  use  specified  in 
the  petition,  upon  depositing  with  the  court  the  sum  stated  in  the 
answer  as  the  value  of  the  property,  and  which  sum  shall  be 
applied,  so  far  as  it  may  be  necessary  for  that  purpose,  to  the 
payment  of  the  award  that  may  be  made,  and  the  costs  and 
•zpenses  of  the  proceeding,  and  the  residue,  if  any,  returned  to 
the  plaintiff,  and,  in  case  the  petition  should  be  dismissed,  or  n^ 
award  should  be  made,  or  the  proceedings  should  be  abandonetw 
bf^  the  plaintiff,  the  court  shall  direct  that  the  money  so  deposited, 
■D  far  as  it  may  be  necessary,  shall  be  applied  to  the  payment 
M  any  damages  which  the  defendant  may  have  sustained  by  such 
eatry  upon  and  use  of  his  property,  and  his  costs  and  expenses 
of  the  proceeding,  such  damages  to  be  ascertained  by  the  court, 
or  a  referee  to  be  appointed  for  that  purpose,  and  if  the  sum  so 
deposited  shall  be  insufficient  to  pay  such  damages,  and  all  costs 
and  expenses  awarded  to  the  defendant,  judgment  shall  be  entered 
Ugatnst  the  plaintiff  for  the  deficiency,  to  be  enforced  and  col- 
lected in  the  same  manner  as  a  judgment  in  the  supreme  court; 
and  the  possession  of  the  property  shall  be  restored  to  the  de< 
fendant. 

I  8381.  Notice  of  pendency  of  action  to  be  filed. 

Upon  service  of  the  petition,  or  at  any  time  afterwards  before 
the  entry  of  the  final  order,  the  plaintiff  may  file  in  the  clerk's 
office  of  each  county  where  any  part  of  the  property  is  situated, 
a  notice  of  the  pendency  of  the  proceeding,  stating  the  names 
«f  the  parties  and  the  object  of  the  proceeding,  and  containinfr 
a  brief  description  of  the  property  affected  thereby,  and  fron. 
"le  time  of  filing,  such  notice  shall  be  constructive  notice  to  a 

irchaser,  or  incumbrancer  of  the  property  affected  thereby,  from 
against  a  defendant  with  respect  to  whom  the  notice  if 
Prected  to  be  indexed,  as  herein  prescribed,  and  a  person  whose 
'conveyance  or  incumbrance  is  subsequently  executed  or  subse- 
quently recowled,  is  bound  by  all  proceedings  taken  in  the  pro- 
ceeding after  the  filing  of  the  notice,  to  the  same  extent  as  if 
he  was  a  party  thereto.  The  county  clerk  must  immedfately 
record  such  notice  when  filed  in  the  book  in  his  office  kept  for 
the  purpose  of  recording  notices  of  pendency  of  actions,  and 
index  it  to  the  name  of  each  defendant  specified  in  the  direction 
appended  at  the  foot  of  the  notice,  and  subscribed  by  the  plaintiff 
or  his  attorney. 

i  3382.  Po'wer  of  court  to  make  necessary  orders. 

Id  proceedings  under  this  title,  where  the  mode  or  manner  of 
conducting  all  or  any  of  the  proceedings  therein  is  not  expressly 
provided  for  by  law,  the  court  before  whom  such  proceedings 
may  be  pending,  shall  have  the  power  to  make  all  necessary 
orders  and  give  necessary  directions  to  carry  into  effect  the 
object  and  intent  of  this  title,  and  of  the  several  acts  conferring 
anthority  to  condemn  lands  for  public  use,  and  the  practice  in 
snch  cases  shall  conform,  as  near  as  may  be,  to  the  ordinary 
practice  in  snch  court. 
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f  8883.  RepealinflT  olanse;  llmlt*tloii«. 

So  much  of  all  acts  and  parts  of  acts  as  prescribe  a  method 
of  procedure  in  proceedings  for  the  coudemnation  of  real  propertr 
for  a  public  use  is  repealed,  except  such  acts  and  parts  of  acts 
as  prescribe  a  method  of  procedure  for  the  condemnation  of  real 
property  for  public  use  as  a  highway,  or  as  a  street,  arenue,  or 
public  place  in  an  incorporated  city  or  village,  or  as  may  pre- 
scribe methods  of  procedure  for  such  condemnation  for  any 
public  use  for,  by,  on  behalf,  on  the  part,  or  in  the  name  of  the 
corporation  of  the  city  of  New- York,  known  as  the  mayor, 
aldermen,  and  commonaltv  of  the  city  of  New- York,  or  by 
whatever  name  known,  or  by  or  on  the  application  of  any  board, 
department,  commissioners  or  other  officers  acting  for  or  <» 
behalf  or  in  the  name  of  such  corporation  or  ci^,  or  where  the 
title  to  the  real  property  so  to  be  acquired  vests  in  such  corpora- 
tion or  In  such  city;  and  all  proceedingB  for  the  condemnation 
of  real  property  embraced  within  the  exceptions  ennmf^rated  ia 
this  section  are  exempted  from  the  operation  of  this  title. 

L.  1890.  ch.   247. 

13884.  IVhen  act  takes  effect. 

This  title  shall  take  effect  on  the  first  day  of  May,  one  tboo 
sand  eight  hundred  and  ninety,  and  shall  not  affect  any  oror«*d 
ing  previously  commenced. 

084 


HBGHANIG8'  LIENS, 

El>  IMT.  ob.   tl».     Id  alTHt  B< 


JgtMlIlM 


,  OflWCOBVllXD  oourt. 


M.  PnrpOBP  of  lltlri  dellnltlowi. 

Ull«  i*  to  be  construed  in  i.'ooueptioij  witb  article  one  of 
1  low.  and  iiroyideB  proceedings  (or  the  enrorwrnent  of  liens 
lOr  pMtnrroed  ami  ili:ileri«lB  fnrnisheii  iu  the  improTeini^at 
I  propprtj,   create'l   by  virtue  or  aueh   nrtic-lp.    The  lemm 

properly,'     "  lieu  or."    ■' owner."    "  iuiprovemeot,  '    "poblii' 
enieut."  "  euntrartor,"  "  buIi-k  on  tractor,"  "  material  tniui 
Laborer,"  as  nwd  ui  tliia  title,  are  defincil  by  Beetlon  twi. 
)  Uw. 
Kt.  tlttforcMBBBt  of    ■  meeliaiil*"*  li»B  «■  real   prs|»' 


the  Iteti  Is  toiinded.  by  an  action,  hy  tLf  lienor,  his  assiguef 
il  renreaeiitntive,  in  a  mnrt  wlilch  has  jiirisdk'don  in  an 
fonnded  on  n  foiiimcl  for  a  auni  of  money  equivalent  to 
loant  of  audi  debt. 

MK  lAm'd,  1006.1  Enforcpment  of  a  Iten  aBder  cob- 
tor  ■   pablln  liupruveniPuL 

Ml  for  labor  done  or  uialeriiila  funjiaheO   tor  a  public  im- 

Dent   may   be  enforced  ui^alust   tbc  fuuda   o£   the  State  or 

iiFiii  ipiil  oii-poratton  fur  wliicli  tocli  public  impruvemeut  is 

■    ■     tijp  extent  prescribed  in  article  one  of  tiio  lieci  law, 

<  "  I'outruetiir  or  »iibcuu  tractor  liable  frir  tbe  debt, 

.1,  in  the  aniue  court  uud  iu  tbe  Haiue  oianner  M 

■  ij   on  real   properly. 

i  fur   tLe    forft- 
...  e  sale  a 

-:  tbepeiif  apply  to  at-tloii«  in  a  i- 


I  brouKhtby  dilfpreut 
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I  8892.  HeajrlnflT  of  application;  notice i  referee  to  take 
proofs. 

Upon  presentation  of  the  petitioni  the  court  may  immediately 
proceed  to  hear  the  application,  or  it  may,  in  its  discretion,  dired 
that  notice  of  the  application  shall  be  gixen  to  any  person  intc^ 
ested  therein,  as  a  member,  stockholder,  officer  or  creditor  4l 
the  corporation  or  association,  or  otherwise,  in  whtch  case  tke 
application  shall  be  heard  at  the  time  and  place  specified  in  sudi 
notice,  and  the  court  may  in  any  case  appoint  a  referee  to  tall 
the  proofs  and  report  the  same  to  the  court,  with  his  opinioB 
thereon. 

f  8893.  Order;  ^rlieit  »ppll€sation  for,  may  be  opposed 

trpon  the  hearing  of  the  application,  if  it  shall  appear,  to  the 
satisfaction  of  the  court,  that  the  interests  of  the  corporatisa 
or  associaUon  will  be  promoted  thereby,  an  order  may  be  granted 
authorizing  it  to  sell,  mortgage  or  lease  the  real  property  dej 
scribed  in  the  petition,  or  any  part  thereof,  for  such  sum.  asl 
upon  such  terms  as  the  court  may  prescribe,  and  directing  what 
dispoeition  shall  be  made  of  the  proceeds  of  such  sale,  mortgage 
or  lease. 

Any  person,  whose  interests  may  be  affected  by  the  proceedipi; 
may  appear  upon  the  hearing  and  show  cause  why  the  applicatiot 
should  not  be  granted. 

f  3394.  Insolvent  corporation  or  association  |  notice  ti^ 
eredltom. 

If  the  corporation  or  association  is  insoWeot,  or  its  proper^ 
assets  are  insufficient  to  fully  liquidate  its  debts  and  liabilil 
the  application  shall  not  be  granted,  unless  all  the  creditors 
the  corporation  haye  been  served  with  a  notice  of  the  time 
place  at  which  the  application  will  be  heard. 

I  8396.  Serrlce  of  aotlceiu 

Services  of  notices,  provided  for  in  this  title,  nray  be  m 
either  personally  or,  in  case  of  absence,  by  leaving  the  same 
the  place  of  residence  of  the  person  to  be  served,  with  soi 
person  of  mature  age  and  discretion,  at  least  eight  days  beftHS 
the  hearing  of  the  application,  or  by  mailing  the  same,  duly  O^ 
veloped  and  addressed  and  postage  paid,  at  least  sixteen  da|tf 
before  such  hearing.  ] 


f  8896.  Pofvcr  of  court  to  ntake  neoessnry  oi^Aers. 

In  all  applications  made  under  this  title,  where  the  mode  or 
manner  of  conducting  any  or  all  of  the  proceedings  thereon  are 
Qot  expressly  pODVided  for,  the  court  before  whom  such  applicatioa  ; 
may  be  pending,  shall  have  the  power  to  make  all  the  necessaiy  j 
orders  and   give  the  proper  directions   to  carry  into  effect  tlw  | 
object  and  intent  of  this  title,  or  of  any  act  authorizing  the  sMk  j 
of  corporate  real  property,  and  the  practice  in  such  cases  mi 
conform,  as  near  as  may  be,  to  the  ordinary  practice  in  iodi 
court. 

f  asot.  ysiruem  met  takes  efleot* 

This  title  shall  take  effect  May  first,  one  thousand  ^^ 
hundred  and  ninety,  and  shall  not  affect  any  proceeding  pt^ 
viously  commenced. 


I  «iti<*rnr,  tiy  tbi?  tletcudaot  flliiiR  wilji  the  justice  a  verified 

'.  firit:iiniii|{  a  gontfral  dtuiol  of  p«o!i  nllegaUoii  of  the  eoni- 

-   '     ;,r'i'ilii;  deuid  ot  one  or  more  of  the  material  ollega- 

iiv  any  other  mallpr  conBtitatiog  a  drfeoBe  to  the 

■  Inim  upou  which  it  is  toundi'd.    It  the  defend  a  n  . 

■11  the  rettiro-day,  on  proof  by  alHdnyit  of  the  nervlce 

:i-.  nnd  complnjat,  judgment  may   be  rendered   for 

luiii  iriiiuied,  with  costs. 

I.    Ihdb.  htrw  triad. 

toe  ie  jiiioed  in  mich  action  in  b  court  not  of  record,  it  mli*t 
il  iit  llio  Slime  munuer  us  other  iaaueH  in  such  court,  and 
■ni  enfered  thereon,  which  shall  be  eutorepd,  if  for  the  plain- 
the  ninuner  provided  in  tlie  following  section.  If  for  the 
kut.   iu  the  suue  manner  a»  iu  an  action  uu  coutrai.>t  lo 


«ulloD  DiHy  be  iasiied  upon  a  judgment  obtained  in  an  action 
rorw  a  inechanic'i*  lien  agaiuHt  real  property  iu  a  court  not 
■am.  which  Hholl  direct  the  officer  to  sell  Vtie  title  and  iotei^ 
■  he  owner  in  the  premii>ea.  upon  which  the  lien  set  forth  Ui 
implaint  existed  ut  the  time  of  filing  the  notice  ot  lien. 


ii|ipeiil8  from    judgntfiitit  ii 


In  conrtu  not  of  rcoo'd. 

1  judgment  rendered  In  n 
rovifliona  of  this  code  regii- 
tions  on    controct  in  Buch 


L11^  Triiniierlptit  of  Jud^menl  in  eonrta  not  of  record- 

en  a  judgment  i»  rendered  iu  a.  court  tiot  ot  record,  the  juslii-'i' 
tge  of  the  court  in  which  it  la  tried,  or  other  per«on  nntbor 
a  turuiah  trauacripts  of  judgmcnlB  tlierein,  ahnll  furniih  the 
uful  party  a  traiiBPripl  thereof,  which  he  may  file  with  11i<' 
of  the  county  with  whom  the  notice  of  lien  in  filed.  Tbi:- 
ot  mich  irauKcHpt  hue  the  Bumc  effect  as  the  filing  of  n 
cript  of  any  other  judgment  rendered  in  aueb  courts. 

IU  action  is  broagbt  to  enforce  a  mechanic's  lien  against  real 
Ky  iti  a  court  of  record,  the  coata  and  iliahursemeiitB  ahull 
lb  Ihe  diBcrctlon  of  the  coort,  and  may  be  awarded  to  the 
Jling  party.  The  judgment  rendered  iu  auch  an  scUon  shall 
in  the  amount  of  Ruch  costs  and  specifj-  to  whom  and  by 
a  the  coBlB  are  to  be  paid.  If  such  action  is  brought 
:  oftt  nf  record,  they  chall  be  (he  pnme  as  allowed  In 
M  in  liuch  court.    The  eipeiisca  incurred  hi  nerving  the  sum- 

I  by  publicafioo  may  be  added  to  the  amount  ot 

■rt  in  anch  court. 


the  lienor  ehnll  fail.  _ ..   . 
n  ij^iJiHi  under  the  prnvi; 
m*(it  therein  for  nucb  s' 
Iftiaui  action  o 


t  In  eiia«  of  fnllnre 


eatnbllah 

cKtabliah  a  valid  lien 
'  of  This  title,  he  may 
■  re  due  hira.  or  which  he  might 
■gainst  any  party  to  the  action. 


:  U 
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lienors  in  a  court  of  record,  the  court  in  which  the  first  actioi 
was  broughti  may,  upon  its  own  motion,  or  upon  the  applicatioi 
of  any  party  in  any  of  such  actions,  consolidate  all  of  such  actions. 

i  8402.  [Am'd,  190G.]  Par  tie*  to  an  action  la  a  coort  mi 
record. 

Ib  an  action  in  a  court  of  record  the  following  are  Deceasail 
parties  defendant: 

1.  All  lienors  having  liens  against  the  same  property  or  aiO 
part  thereof. 

2.  All  other  persons  having  subsequent  liens  or  claims  againif 
the  property,  by  judgment,  mortgage  or  otherwise,  and 

3.  All  persons  appearing  by  the  records  ilt  the  office  of  the  countl 
clerk  or  register  to  be  overseers  of  such  property  or  any  pii| 
thereof.  Every  defendant  who  is  a  lienor  shall,  by  answer  inti 
action,  set  forth  his  lien,  or  he  will  be  deemed  to  have  waived  tk 
same,  unless  the  lien  is  admitted  in  the  complaint,  and  not  cot* 
tested  by  another  defendant.  Two  or  more  lienors  having  li«a 
upon  the  same  property  or  any  part  thereof,  may  join  as  p1aintiiE& 

4.  The  state,  in  the  same  manner  as  a  private  person,  when  tht 
lien  is  one  filed  against  funds  of  the  state  for  which  public  inh 
provement  is  constructed.  In  such  a  case,  the  summons  must  bj 
served  upon  the  attorney-general,  who  mu.st  appear  in  behalf  d 
the  people. 

Added  by  L.  190R.  ch.  25S.   Tn  effMt  Hay  9, 1906«  : 

f  3408.  Bavltles  of  lienors  to  be  determined. 

The  court  may  adjust  and  determine  the  equities  of  all 
parties  to  the  action  and  the  order  of  priority  of  different  liei 
and  determine  all  issues  raised  by  any  defense  or  couiiter  daim 
the  action. 

§  8404.  Action  In  a  conrt  not  of  record. 

If  an  action  to  enforce  a  mechanic's  lien  against  real  propei 
is  brought  in  a  court  not  of  record,  it  shall  be  commenced  by 
personal  service  upon  the  owner,  anywhere  within  the  state,  of 
Bummona  and  complaint  verified  in  the  same  manner  as  a  a 
plaint  in  an  action  in  a  court  of  record.  The  complaint  must 
forth  substantially  the  facts  contained  in  the  notice  of  lien,  ai 
the  substance  of  the  agreement  under  which  tlie  labor  was  p<^j 
formed  or  the  materials  were  furnished.  The  form  and  contefiti 
of  the  summons  shall  be  the  same  as  provided  by  this  code  for  tke 
commencenwnt  of  an  action  upon  a  contract  in  such  court.  Th* 
summons  must  be  returnable  not  less  than  twelve  nor  more  tiJAi; 
twenty  day*  after  the  date  of  the  summons,  or,  if  service  is  made; 
by  publication,  after  the  day  of  the  last  publication  of  the  smih 
mons.  Service  must  be  made  at  least  eight  days  before  the  tt- 
turn  day. 

{  840Q.  Wben  personal  serTlce  can  not  be  nui.de. 

If  personal  service  of  the  summons  can  not  be  made  upon  a  d^ 
fendant  in  an  action  in  a  court  not  of  record,  by  reason  of  bis  «^ 
sence  from  the  state,  or  his  concealment  therein,  such  serrioe  losj 
be  made  by  leaving  a  copy  thereof  at  his  last  place  of  reridencf 
and  by  publishing  a  copy  of  the  summons  once  in  each  of  three 
successive  weeks  in  a  newspaper  in  the  city  or  county  whew  tof 
property  is  situated. 

}  3406.  Proeeedlngrs  on  return  of  ■nn&ntonsf  Jndirm^B^  ^' 
default. 

At  the  time  and  place  specified  in  the  summons  for  the  fftnrj 
thereof,  in  a  court  not  of  record,  issue  must  be  joined,  if  ooa 

. ..  web 
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I'e  Jockcli-if  for  ihe  defifiuQcj  again-,  „..^ 
I,  wbo  «hull  be  ftfljiidBPii  lo  naj  tliH  same 
Jill  like  effect  as  iu  jiidBineiila  lor  dclicicnc) 

liy  orilpr  of  coort. 

vHcaleJ  ami  fBQcellcd 
»  or  n  i-onrl  or  rci'ora.  Holnri'  vm-h  iirder  sliaJI  he 
notli^e  ahull  be  Eerti'il  iipuii  ihi.-  lii'tior,  tilhi-r  t'^rsoii- 
MTiiie  It  ftl  U"  indl-hnowiL  iilii'^c  n>f  rfHiileiife.  wilh  a 
Dilahle  a)[<^,  witli  ilireolinUK  lo  di'Iivir  il  to  the  lienor. 
•  *lu)Il  rajuire  H)e  licuoc  lo  couiaieiiiH;  nu  actiou  lo 
11*11,  wilbiu  a  Ilnio  BpodfiPd  in  the  nollcp.  not  less 
dayii  frotn  iLp  liTiie  nt  siTrire.  or  show  cause  Jil  R 
I  of  «  mart  of  recorc],  or  nt  u  cciiiniy  court.  In  a  county 
te  ijpoptrlj-  Is  Biliinie.!,  nl  n  timi*  atid  place  uppcifipd 
r  th*?  Dotirt'  nr  lii'ii  lilml  Bbould  uot  he  Ttieated  uiid  can- 
orJ.  Proof  ornirti  m>rTicp  onrt  that  the  lii'tior  has  nut 
th*  iLcIion  lo  rorethiB^  sii.'h  lii'u.  us  dircctpd  in  tlie 
I  1*  made  by  nffiilavit,   al   llic   time  of  apiilyinit   for 


lii.Ii  tiiJiy  111-  due  friini  iLf  sLiite  or  iiiiiiiiciliul  cuipurn- 
'ontrnclor,  as  will  tinliafy  such  lieiia.  with  interest  and 
acifdini:  lite  eiuniiut  due   t->  tlie  conCrHftur. 

BdKBivBt  to  netu^nii  to  toreclomf  m  ■nrebBiitc'B 
■optrtr    of  u.   rnllrond   rorpomllon, 

.  ia  (or  labor  done  nr  ranterials  fiirnisbeil  fi>i'  B  railroncl 
oiMiii  iiK  land.  <ir  ujiiin  or  fiir  ItH  trni'li,  roliiue  tttiick 
ri.ti:nii,-=  "f  H"  rriili-.M.i.  Ibe  jud«nii'iiL  sliull  not  diriTL 
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9  d413.   fAm^A,  1907.I    OITev  tw'pay  Into  eonrt. 

At  any  time  after  an  action  is  bvooght-  angler  the  provisioB  of 
tlilfi  title,  the  owner  may  make  and  file  witli  the  clevlc  with  wliom 
tbe  Botxce  of  lies  is  filed,  if  in  a  court  of  record,  and  if  in  a  court 
not  of  record^  with  tlie  court,  an  offer  to  pay  into  court  tbe  sum 
of  meuey  stated  thei^in,  or.  to  execute  and  deposit  securities 
which  he  ma^  deseribe,  in  disdiarge  of  the  lien,  and  serve  upon 
the  plaintiff  a  copy  of  such  offer,  if  a  written  acceptasbce  of  the 
offer  is  filed  with  such  cleric,  or  court,  within  ten  clays  after  it< 
service,  and  a  copy  of  the  acceptance  is  served  upon  the  party 
making  Uie  offer,  the  court,  upon  proof  of  such  offer  and  accept- 
ance, may  make  an  order,  that  on  depositing  with  such  <^rk,  or 
court,  the  sum  so  offered,  or  the  securities  described,  the  lien  shall 
be  discharged,  and  that  the  money  or  securities  deposited  shall 
take  the  place  of  the  property  upon  which  the  lien  existed,  and 
shall  be  subject  to  the  lien.  If  the  offer  is  of  money  only,  the 
court,  on  application  and  notice  to  the  plaintiff  may  make  smeh 
order,  without  the  acceptance  of  the  offer  by  the  plaintiff.  If 
such  action  is  brought  in  a  court  not  of  record,  ssch  order  may 
be  made  by  the  county  court  of  the  county  where  such  action  0 
brought  upon  notice,  and  upon  filing  such  order  and  depoaidBH 
such  sum  of  money  or  securities  with  the  county  clerk  of  such 
county,  he  shall  forthwith  discharge  said  notice  of  lien,  by  writing 
upon  the  margin  of  the  record  thereof,  the  words  "  diseharged  by 
payment."  Money  or  securities  deposited  upon  the  acceptance  of 
an  offer  pursoant  to  this  section  sliall  be  held  b^  the  clerk  or  the 
court  until  the  final  determination  of  the  action,  iacludin^  an 
appeal. 

li.   1907.  oh.  aOK.    la  effect  So»t.   ].  1007. 

§  3414.  Preference  over  contractors. 

When  a  laborer  or  a  material  man  shall  perform  labor  or  f nrnishi 
materials  for  an  improvement  of  real  property  for  which  he  is] 
entitled  to  a  mechanic's  lien,  the  amount  due  to  him  shall  be  paid 
out  of  the  proceeds  of  the  sale  of  such  property  under  any  jadp> 
ment  rendo"(^d  pursuant  to  this  title,  in  the  order  of  priority  of 
his  lien,  before  any  part  of  such  proceeds  is  paid  to  a  contractor 
or  subcontractor.  If  several  notices  of  lien  are  filed  for  the  aame 
claim,  as  where  the  contractor  has-  filed  a  notice  of  lien  for  the 
services  of  his  workmen,  and  the  workmen  have  also  filed  notices 
of  lien,  the  judgment  shall  provide  for  but  one  pajTuent  of  tbe 
claim  which  shall  be  paid  to  the  parties  entitled  thereto  In  the 
drdor  of  priority.  Payment  voluntarily  made  upon  any  claha 
filed  ns  a  lieu  shall  not  impair  or  diminish  the  lien  of  any  person 
except  the  person  to  whom  the  payment  was  made. 


i  341S.  Jntement  SMty  dllrect  dellverr  oi  property  In  Uen 
•f  nkoney. 

If  the  owner  has  agreed  to  deliver  bills,  notes,  secoritics  or 
other  obligations  or  any  other  species  of  property,  is  paymeat  of 
the  debt  upon  which  the  lien  is  based,  the  judgment  may  direct 
that  such  substitute  be  delivered  or  deposited  as  the  c»«rt  n»ay 
diri'f^t.  and  the  property  affected  by  the  lien  cannot  he  sold,  by 
virtue  of  such  judgment,  except  in  defanlt  of  the  owner  to  ao 
deliver  or  deposit  within  the  time  directed  by  the  oonrt. 

986fl 


u  i.ii:ns  on  vespet,s.  SgM«-w 

111.  WBR>nt;  •EMtntlOD  tb*r*ar. 

erenpon,  lucb  juaUce  ahoU  iBS'ie  ii  warrant  lo  tlie  sheriff  of 
ousiy  wliere  sucb  Twwel  luuy  be,  or,  Eciicrallj'  lo  the  sheriff 
J ooiinlj,  spetifjiufi  tl-i"  aiiiouiil  "t  the  elMiiu,  iiiid  the  uamen 
e  i>eiaon«  niS-king  thy  l-1iilui  nuil  com  urn  nil  uib  him  to  u-hv 
aXel}  keep  such  abip  or  vesstl,  her  tiifklo,  ainiarel  aud  lur- 
1^  to  ulisr}-  BUeli  duiui,  it  enlublisheil  tu  W  a  tivu  ujioii  lUi- 
I  ad-ordinE  to  Ian-,  anil  M-jthiii  ten  Jbjs  attt-f  the  u'lziire  to 
reluni  of  his  prouccilid).-.-  uudi-r  the  uarraiit  to  sui-L  iustii't'. 
ifceriff  shall  furthttilli  e\i'fule  aueh  warrant,  aud  keep  the 
I,  her  latkh',  ii[iimrol  ami  fiiiiiiiuce  to  bo  JifiioaiU  of  aeeord- 
>hiw.  lu  his  return  ihe  fheriff  sliiill  State  ulsu  whether  be 
L'Ued  Kiii-h  vi'Mi'el  by  virtue  i)f  any  otlier  narrniit,  and  if  se, 
"we  hebnlf  and  fur  what  suiii  siith  « iirruut  was  issued  aud 
me  of  its  reeeipl  tiy  liiiii. 

S3.  Or^rf  tit  vfaan-  cAafeet  eoDteulAi  iirrvlee. 
the  I J  me  of  itivuiag  unrh  wnrrniit  the  jiiKtiee  nhall  fcraut  an 
to  Hhnw  ranse.  w!l3-  the  TesHel  xeixeil  liy  virtue  of  anch  war- 
bonlil  Dttt  be  mid  to  BntiHry  the  lien  xju'rifief]  in  tlie  nppliea- 
Sneh  order  dhall  I*  returnable  uot  lean  than  eipht  days 
Ihe  serviee  tliereof,  u»  required  in  thin  »ee1ion,  before  the 
•  aiui  nt  Ihe  time  and  place  nientioneil  therein.  It  ebnll  l>e 
>d  ift  Ihe  master  or  other  perfon  in  chntiw  ot  IJie  vessel 
«od  to  the  owner  and  ooUKitEiiee  thereof,  if  known.  A 
i<  Boeh  order  and  the  appliention  for  the  narrant  shall  be 
peraouallj  U|»u  the  master  or  other  yerson  iu  chnnte  ot 
resRei  at  the  time  of  the  eieeutioD  oC  mieh  wnmint;  and 
■Uy  upon  the  owner  iLiid  cousiynee  of  sueh  vessel  i(  a  resi- 
t  the  Htate,  or  if  uot  a  resiilcut  of  Ihe  btale,  by  muil  ad- 
i  to  such  on'ner  or  eoiiNiKiiec  nt  hia  Inxt  known  plaee  of 
ICC,  within  ten  dayg  after  the  eieenlion  of  such  warrant. 
t4.  Kotlce  of  aervlee  In  he  Tinbllahed  and  BvrTed. 
lin  tfiree  days  after  the  issue  «f  the  warrant,  the  applicant 
VBae  a  nntiee  to  be  puhliHhed  nnee  in  each  week  fur  Iwci 
utive  weeks,  in  &  newsptilier  imblished  in  the  county  where 
Mel  was  aeiied,  utatiufc  the  issuani-e  of  Ihe  warrant.  Hie 
lereof.  the  nwounl  of  the  chiiiu  s|H.M.'ilied  Ihereiu,  the  name 
applieant.  and  the  time  and  place  of  Ihe  n'liirii  of  the  order 
w  ea.tise  granted  as  pres<'ribed  in  this  tille.  If  the  vessel 
i»  used  lo  nasigatc  any  of  the  eiimilM  or  hikes  ot  the  stale, 
of  such  notice  nhall  be  pervod  pt^rsoually,  or  by  mail,  wilhin 
rs  afler  the  first  pnblicaliou,  ii|ion  all  |htsoiib  who  Imve  lili'd 
or  lienn  against  snrb  ressi't,  by  morlgatire  or  othenvise  in 
ice  of  the  comptroller  of  the  stale. 

Btt.  PTOceedliiKS  upon  relurn  of  orUer  fo  hliow  caoiie. 
be  time  and  plaee  nirniioned  in  the  order  to  show  cause,  the 
■  or  other  person  in  I'liarkre  of  such  ressel.  the  owner  or  con- 
thereof  or  any  tiilirr  lu'rKou  inlereslitl  therein,  may  apply 
Mest  the  claim  of  iLi'  lii'mir  aa  coutilineil  in  the  n]ip1icatiou 
mmuit.  by  tiling  wiili  iJie  juslit-e  an  athdavit  coutroverlinK 
aterini  Blle«alion  (-imiuiiied  in  the  nntii-e  of  lien  or  the  nii- 
M  of  the  lienpr.  Tim  issue  sn  raided  shall  lie  Iriiil  as  are 
Miles  in  a  eotirt  of  record,  without  a  jury,  before  the  jnFiiee 
■g  the  order  at  a.  time  to  be  lixed  liy  him.  or  they  luny  be 
>i  by  him  to  a  referee,  lo  be  heard  and  (letermineil. 


^^ 


8§  3419-21  LIENS  ON  VESSELS,  c23,t4 

TITLE  IV. 

[Added  by  L*  189T,  eh.  419.    In  effect  Sept.  1,  1897.] 

FNon.— The  duplicate  I  8419,  and  arrangement  of  section  Dmnben  In  tjUaJboMd 
Cms  title  are  so  In  the  original.] 

Proceedings  to  enforce  Hens  on  vesselB. 

Sec.  3419.  Soforcement  of  liens  on  yesaels. 

8420.  A'ppllcatlon  for  warrant.  ' 

3421.  Undertaking  to  aooompaay  appUoMlloik 

3422.  Warrant;  execution  thereof. 

3423.  Order  to  show  cause ;  contents ;  service. 

3424.  Notice  of  service  to  be  published  and  serred. 

3425.  Proceedings  upon  return  of  order  to  show  cause. 

3426.  Order  of  sale. 

3427.  Sale  and  proceeds. 

3428.  Notice  of  the  distribution  of  the  proceeds  of  side.  j 

3429.  Liens  for  which  no  warrants  are  Issued.  ^ 

3430.  Contested  claims. 

3431.  Trial  of  Issues  and  appeal.  | 

3432.  Distribution  of  proceeds.  j 

8433.  Payment  of  uncontested  claims. 

8434.  Distribution  of  surplus. 

8435.  Application  for  a  discharge  of  warrant. 

8436.  Undertaking  to  accompany  application  for  dlschaxge. 

8437.  Discharge  of  warrant. 
8488.  Action  on  undertaking. 

8439.  Costs  of  proceedings.  i 

8440.  Sheriff  must  return  warrant. 

8441.  Discharge  of  lien  before  issue  of  warrant. 

i 
$  3410.    Enforcement  of  Uene^  on  veeeelB.  ^ 

,  Liens  on  vessels,  created  by  virtue  of  article  two  of  tlie  lien  law,  \ 

and  not  based  upon  a  maritime  contract,  may  be  enforced  as  pre-^ 

"!       ^  scribed  in  this  title.  1 

^  S  3420.  Application  for  ^trarrant.  \ 

^  The  lienor  may  make  a  written  application  to  a  joetice  of  tM 

supreme  court,  at  chambers,  in  the  judicial  district  in  which  thd 
lienor  resides  or  in  a  county  adjoining  such  district,  for  a  warrant 
to  enforce  a  lion  on  a  vessel  and  to  collect  the  amount  thereof. 

^  The  application  shall  specify: 

\  1.  By  whom  and  when  such  debt  was  contracted  and  for  what 

vessel;  and  the  name  and  residence  of  the  owner  of  the  vessel,  if; 

known.  ^  .  .  j 

2.  The  items  composing  the  debt  and  the  amount  claimed.         ^ 

3.  That  the  debt  is  justly  due  the  applicant  over  and  above  a!!; 
payments  and  just  deductions. 

4.  Any  assignment  or  transfer  of  the  debt  which  tnay  have  takeaj 
place  since  it  was  contracted.  i 

5.  When  and  where  the  notice  of  lien  was  filed. 

The  application  shall  be  verified  in  the  same  manner  as  a  plc!«d-  i 
ing  in  a  court  of  record.  1 

9  34ai.  Undertalcinar  to  acoompanr  applieatiois.  { 

Such  application  shall  be  accompanied  by  an  tindertaking  in  tht  i 
sum  of  at  least  one  hundred  dollars,  to  be  approved  by  Buch  jii»- : 
tioe  and  filed  in  the  onice  of  the  clerk  of  the  county  where  tin* 
notice  of  Ken  is  filed,  with  at  leas*  otae  surety,  who  shall  be  a 
resident  and  freeholder  within  the  state,  to  the  effect  that  if  it  b 
finally  adjudgred  that  the  applicant  was  not  entitled  to  the  war- 
rant, he  will  pay  all  costs  which  may  be  awarded  against  him.  not 
exceeding  the  amount  specified  in  the  undertaking,  and  anv  dam- 
ages austaine<l  by  reason  of  the  seizure  of  the  vessel  inder  aocli 
warrant,  not  to  exceed  fifty  dollars. 
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I  M30.  CoBtemled  clnf  ma. 

■file  Duuter,  ouuvr,  ugiiut  or  cociiguee  of  the  veBsel,   or 
perfon  huving  un  interest  io  the  proctiiiB  before  liiial  distrili 
Oiatot,  may  conteBt  any  elaim  maiic  ngaiost  the  vena^l  ar  its  pro- 
ttiwJi;  hy  filiiig  witli  sut*  jUBtice  a  written  answer,  verilietl  hs  h 
pleading  in  a  cimrt  nt  record,   dcsipuiiliiig  the  clitima  coiitested 
Mil  cuulruvi-rting  any  inolerinl  alleenlinn  of  the  uotiee  of  lien, 
ippUoniiio  for  a  WHrrant  or  stattnienl  of  lien,  and  setting  up  nny 
oilier  niDlier  in  defense  thereto.     A  eop.v  of  bopIi  anawcr  ahall  be 
wrrnl  within  five  days  from  aaeL  Bllng,  upon  the 
dftJm  is  i-onteneil,  or  bis  nttoniey. 

_l(  the  nnawer  diiea  not  contain  iiuy  mutter  of  defense  to  t!u 
it  mnj  be  iitrieliMi  ont  i>n  niutlnn  of  nny  yeraon  who  hnt 


dlrd  n 


I  BKui 


I.  llie 


id  Hpiivnl. 

■Ii  answer  shHll  be  tried  in  the 

-_. —  — ,..e  tried  iu  a  court  of  reeord  without  a  jury, 

b»fwre  such  justice  at  a  tlnie  and  plncp  to  be  fixed  by  him,  tr  they 
■wy  be  referred  liy  nudi  juatjce  to  u  rererii",  to  iieur  und  deter- 
Bine.  An  npficul  may  be  tuken  Irgui  the  •teeisl'in  of  mil):  jnalice 
W  referee  aa  ui  a  eivil  action  in  h  amrl  of  record.  Ou  Bueh  ap- 
Iwnl  tlie  deoaiou  npou  Ilie  law  and  the  faeta,  lunf  be  reTeraeO, 
nodified  or  tt  new  trial  ordereil.  (.'otits,  upon  appeal,  ehall  be 
lUowcil,  as  in  ibe  caae  of  iiu  up[H-fll  from  a  iudxuieiit  In  & 
»t  record,  and  judgmeiit  uiuy  be  rendered  therefor. 


,    Dlitrlbnt 


of  pro«e(da. 

Ion  fif  nil  tliP  clninia  prpBpntPd,  tlip  juHliix-  <i| 
■  if\,T  'If  'liatribtition  of  the  proceed  a.  ThJ 
l>ii>  ij]<  III  of  the  elalms  found  to  be  ■ul>Bitit 
I  •■.-■!  i.r  proceedH.  with  nil  cobIb,  eipeuscH 
ii.'l.  I  111'  ilii'  priority  of  flling  the  notices  of 
ill  Mil!,  !!■  um>  iif  ilie  tlen  law.  Such  co«iP, 
I  ■  -ii  ill  I  ■'  in  ilio  'liBerelioii  o(  the  juatiee. 


■iiy  of  pnymenl  . 
iiii.li   of  the  partli 
ii'  ihi-ir  reapeetlve 


tStat    DlrtrtbBtlDD  of  inrplua. 

l(  iipoD  imyntent  of  all  dnlma  estnhlt»hi»rl 
WMel  from  the  proceeds  of  ila  anle.  n  (iiirpliia 


1  the  p  ' 


ruTt 


led  lh>' 


t'  the  upplii 


e  Hppli 

this  title  to  be  pdiilVlied. "  Such  notiee  eh  nil  specify 
'if  the  Borplna  iinK^eeds,  ihe  nsniea  of  ihp  person 
!tot,  tae  Aume  of  the  Teasel  from  the  sale  of  • 


r 
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S  3426.  Order   of  nale. 

An  order  may  be  made  by  the  justice  before  whom  the  order 
to  show  cause  was  returnable,  for  the  sale  of  the  yessel,  her 
tackle,  apparel  and  furniture,  in  the  following  cases: 

1.  In  case  the  master,  owner,  consignee  or  other  person  inte^ 
ested  in  the  vessel  does  not  appear  upon  the  return  day  and  con- 

;  test  the  claim  of  the  lienor,  and  proof  is  made  of  the  i?ervice  of 
the  order  to  show  cause  and  the  application  and  of  the  publica- 
tion of  the  notice  and  the  service  thereof,  as  required  in  this  title, 
and  due  proof  is  made  of  the  validity  and  amount  of  such  claim: 

2.  In  case  a  trial  is  had  of  the  issues  raised,  and  It  is  deter- 
mined that  the  lien  is  valid  and  the  amount  claimed  by  the  lienor 
or  some  part  thereof  is  due. 

Such  order  shaJl  direct  the  sheriff  who  seized  the  vessel  to  sell 
the  same  and  her  tackle,  apparel  and  furniture,  to  satisfy  the  liens 
established  on  the  hearing,  and  pay  the  coats  aiid  expenses  neces- 
sarily incurred  in  the  proceedings  as  prescribed  in  this  title.  The 
rights  of  mortgagees  whose  mortgages  have  been  filed  according 
to  law,  prior  to  the  filing  of  the  notice  of  lien,  on  account  of  which 
the  order  of  sale  is  granted,  shall  not  be  affected  by  the  sale  of 
such  vessel  pursuant  to  such  order. 

§  3427.  Sale  and  proceeds. 

Within  ten  days  after  the  receipt  of  the  order  of  sale,  the  sheriff, 
^  unless  the  order  be  sooner  vacated  or  the  lien  discharged,  shall 
^  sell  the  vessel  seized,  her  tackle,  apparel  and  furniture,  upon 
notice,  and  in  the  manner  prescribed  by  law  for  the  sale  of  per- 
sonal property  upon  execution  issued  out  of  a  court  of  record. 
He  shall  make  a  return  to  the  justice  granting  the  order,  of  his 
proceedings  thereunder,  and  shall,  after  deducting  his  fees  and 
expenses  in  seizin,  preserving,  watching  and  selling  the  vessel, 
pay  into  court  the  remaining  proceeds  of  the  gale. 

§  3428.  Notice  of  tMe  di«tribTitlon  of  tJ»o  proceed*  of  ■»!*• 

The  justice  granting  the  order  of  sale,  'ii)on  receiving  such  pro- 
ceeds, shall  order  a  notice  to  be  published  once  a  wt^ok  to-.t=iree 
successive  Weeks  in  the  same  newspaper  m  which,  the  notice  oi 
si-izuro  was  published,  retiuiring  all  persons  having  liens  upon  tlie 
vessel  under  article  two  of  the  lien  law,  and  the  master,  owner, 
agent  or  consignee  thereof,  and  all  other  persons  >^t-'**'*™,i"*'Jf'lli 
to  appear  before  him,  or  a  referee  appomted  by  him,  at  the  time 
and  place  Fpfcitied  in  such  notice,  not  less  than  thirty  nor  more 
ihan  forty  davs  from  the  first  publication  thereof,  to  ottenda 
distribution  of* such  proceeds.  Such  justice  may  appoint  a  referee 
to  make  such  distribution. 

§  3420.  liiena  for  wliioli  no  warrant*  are  l««ned. 

A  porson  who  has  a  lien  under  article  two  of  the  lien  tew. 
against  the  vessel  so  sold,  and  has  made  no  application  for  a  war- 
rant 1  hereon,  may  pix-seut  to  and  file  with  the  justice  or  referee 
at  the  time  and  place  specified  in  the  notice  of  distribution  of 
such  proceeds,  a  verified  statement  of  the  facts  and  allegations 
re(iuired  to  be  stated  in  the  application  for  a  warrant.  And 
therenpon  such  lien  shall  be  determined,  with  the  same  effect  ■• 
if  a  warrant  had  been  issued  to  enforce  sudi  lien. 
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I  8480.  CkMttested  claiuui. 

The  master,  owner,  agent  or  coEsignee  of  the  vefieel,  or  tuLy 
person  having  an  interest  in  the  proceeds  before  final  distriltution 
thereof,  may  contest  any  claim  made  against  the  vessel  or  its  pro- 
ceeds, by  filing  with  such  justice  a  written  answer,  verified  as  a 
pleading  in  a  court  of  record,  designating  the  claims  contested 
and  controverting  any  material  allegation  of  the  notice  of  lien, 
application  for  a  warrant  or  statement  of  lien,  and  setting  up  any 
other  matter  in  defense  thereto.  A  copy  of  such  answer  shall  be 
served  within  five  days  from  such  filing,  upon  the  person  whose 
claim  is  contested,  or  his  attorney. 

If  the  answer  does  not  contain  any  matter  of  defense  to  the 
claim,  it  may  be  stricken  out  on  motion  of  any  person  who  has 
filed  a  notice  of  lien  against  the  vessel. 

8  3481.  Trial  of  lsBiie«*  and  appeal. 

The  issues  raised  by  any  such  answer  shall  be  tried  in  the  same 
muiner  as  Issues  are  tried  in  a  court  of  record  without  a  jury, 
before  such  justice  at  a  time  and  place  to  be  fixed  by  him,  or  they 
may  be  referred  by  such  justice  to  a  referee,  to  he.^ir  and  deter- 
mine. An  appeal  may  be  taken  from  the  decision  «)f  such  justice 
or  referee  as  in  a  civil  action  in  a  court  of  record.  On  such  ap- 
peal the  decisicm  ui>ou  the  law  and  the  facts,  may  be  reversed, 
modified  or  a  new^  trial  ordered.  Costs,  upon  appeal,  shall  be 
allowed,  as  in  the  case  of  an  appeal  from  a  judgment  in  a  court 
of  record,  and  judgment  may  be  rendered  therefor. 

$  848S.    Plstrlbutlon  of  proceeds. 

Upon  the  determination  of  all  the  claims  presented,  the  justice  oj 
referee  shall  make  an  order  of  distribution  of  the  proceeds.  Th^ 
order  shall  direct  the  payment  of  the  claims  found  to  be  subsist- 
ing liens  upon  such  vessel  or  proceeds,  with  all  costs,  expenses 
and  allowances,  in  the  order  of  the  priority  of  filing  the  notices  of 
such  liens,  as  provided  in  article  two  of  the  lien  law.  Such  costs, 
expenses  and  allowances  shall  l;e  in  the  discretion  of  the  justice, 
except  as  otherwise  provided  in  this  title 

I  3433.  Payment  of  nn contented  claims. 

Any  uncontested  claims,  entitled  to  priority  of  payment  over  the 
claims  which  are  contested,  shall,  on  motion  of  the  parties  in- 
terested, be  paid  with  costs,  in  the  order  of  their  resi)ective  prior- 
ities, witliout  awaiting  the  determination  of  such  contest.  If  at 
any  time  it  is  made  to  appeiir  that  after  the  payment  of  all  prior 
uncontested  claims  and  their  rosprctive  costs,  and  after  deducting 
an  amount  sufficient  to  [lay  all  prior  contested  claims  and  costs, 
that  there  remains  a  sun>lns  of  proceeds  applicable  to  the  payment 
of  any  subsequent  uncontested  claims  such  claims  may  on  notice 
to  all  the  parties  interested  be  paid  out  of  the  surplus  with  costs, 
without  awaiting  the  determination  of  such  contest. 

S  34'34.  DIsteilmtlon  of  surplus. 

If  upon  payment  of  all  claims  established  as  liens  against  the 
vessel  from  the  proceeds  of  its  sale,  a  surplus  remains,  it  may  be 
distributed  by  the  court  to  the  i>erson8  eff'titled  thereto,  after  a 
hearing  and  the  publication  of  a  notice  by  the  applicants  for  the 
same  time  and  in  the  same  manner  as  the  notice  of  seizure  is 
required  by  this  title  to  be  published.  Such  notice  shall  specify 
the  amount  of  the  surplus  proceeds,  the  names  of  the  persons  ap- 
Pi7iog  therefor,  the  name  of  the  vessel  from  the  sale  of  which 
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the  same  arose,  the  date  of  the  Bfrle  and  the  time  aad  irface  whn 
the  hearing  will  be  h^d  and  the  distribation  oX  the  mxplns  muk. 

S  343CS1,    A^pplicAtion  for  a  dlscliArve  of  -warraiit. 

The  owner,  cousiguee,  agent  or  master  of  anj  Teasel  ao  seized, 
or  any  person  interested  therein,  may  at  any  time  before  the  sale 
of  the  vessel  under  this  title,  apply  in  person  or  by  attorney  10 
the  justice  issuing  the  warrant,  on  at  least  one  day's  notice  to  tb« 
lienor  or  liis  attorney,  for  an  order  discharging  the  same  on  giTing 
an  undertaking  therefor.  Such  notice  shall  specify  the  names, 
places  of  residence  and  places  of  business  of  the  proposed  8nreti«f 
npon  such  undertaking. 

§  343«,  Undertaking  to  aeeompany  applloatlon  tar  dl»* 
cMarsre. 

The  application  shall  be  accompanied  by  an  undertaking  to  the 
lieuor  executed  by  at  least  two  sureties  in  a  snm  at  least  twice 
tho  amount  specified  in  the  warrant,  to  the  effect  that  the  persoB 
making  the  application  for  the  discharge  of  the  ressel  wUl  pay 
the  amount  of  all  claims  and  demands  which  shall  be  estabtished 
to  be  due  to  the  person  in  whose  behalf  the  warrant  was  issued, 
and  to  have  been  a  subsisting  lien  on  the  vessel  at  the  time  of  iti 
issue.  The  undt^rtaking  when  fwind  sufficient,  must  be  approved 
by  the  justice  to  whom  the  applicntion  is  made  as  to  the  suffi- 
ciency  of  the  Hureties,  und  the  lienor  may  oxamine  the  saretief 
as  to  their  sufficiency  at  such  time  and  places  as  may  be  fixed  by 
Huch  justice. 

K  3437.  Dlneliarfrc  of  ivarrant. 

When  such  undeinaking  shall  have  been  executed,  approved  and 
delivered  to  the  lieuor  and  the  ta.xod  fei»8  of  tlie  sheriff  Upon  thrf 
seizure  and  detcution  of  the  vessel  have  been  paid,  the  justic*] 
shall  make  an  order  disehargiug  the  warrant,  and  no  further  pro-^ 
ceedings  against  the  vessel  seized  shall  be  had  under  this  article 
founded  upon  any  demand  secured  bj'  such  undertaking. 

§  3438.   Action  on  nn«1ertaklnK. 

The  undertaking  may  be  pros€K*uted  by  action  in  any  court 
having  jurisdictiou  thereof,  at  any  time  within  three  months  aft» 
its  deliver^',  but  not  afterward.  Tf.  iu  such  action  it  is  found 
that  any  sum  is  due  the  plaintiff  which  was  a  subsisting  Hott 
upon  the  vessel  at  the  time  the  notice  of  lien  was  filed?  the  plain- 
tifl'  shall  have  judgment  for  the  recovery  of  the  same  with  the 
costs  and  disbui-sements  of  the  action  and  the  costs  of  the  pith 
oeediuKs  for  the  seijsing  of  the  vessel  and  shall  have  execution 
therefor.  If  it  is  found  in  such  action  that  no  such  lien  existed. 
judgment  shall  be  rendered  agaiu.st  the  plaintiff  for  the  costs  and 
disbursements  of  the  action  and  the  costs  of  the  proceedings,  in- 
cluding the  amount  paid  the  sheriff  in  the  discharge  of  the  vessd 
from  the  warrant. 

§  3430.  CoMta  of  proceed Inirii. 

Tho  costs  of  the  proceedings  in  addition  to  the  disbursements 
shall  be:  For  filing  notice  of  lien,  two  dollars.  For  applying  for 
and  procuring  a  warrant  if  the  lien  is  fifty  dollars  or  under,  ten 
dollars;  if  the  lien  exceeds  fifty  dollars  and  is  not  more  than  two 
hundred  and  fifty  dollars,  twenty  dollars:  if  the  lien  exceeds  two 
hundred  and  fifty  dollars,  and  is  not  more  than  one  thonnand  dol- 
lars, thirty  dollars;  if  the  lien  exceeds  one  thousand  dollars,  forty 
dollars.  For  attending  isroceedings  upon  the  discharge  of  tht 
warrant  on  the  execution  of  an  Undertaking,- ten  doUan. 
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g  3,  In  ft  case  specified  in  sect 
p»rtj  ma^  deinar  Co  the  plotuliDgi 
a  eomplamt,  Co  one  or  inoru  iIIkiiii 
•rh^rc  ic  Ib  not  sufflcietitly  c\;ill. 
does  not  Slate  Jncta  miniciriii  ti< 
coud  ttrcUini,  hs  tliK  ciiie  iiuiy  >"  . 
woJI  foimdtii),  it  miiKt  puniiil.  (Iir- 
the  (tally  fails  to  so  umeUii,  lliu 
pleading,  demurred  to.  must  bi; 
Uie  demurrer  not  well  founded, 
it.  to  plead  uver  at  his  election. 
g  4.  In   cast  the  defeiidnut   f 


plaint  A9  tniB,  and  tlie  coiirl  -1 
oomplaint,  witli  due  proof  uf  il 
for  ihc  said  plHidtiS  anil  a<rui 
demanded  iti  such  complaint, 
(As  urn'd  by  L,  1889,  cli.  472.) 
If  8  BDd  i  la  Bir«ct  Juna  13,  isee,  as  i 


ons  one  and  two  of  thia  act.  a. 

of  the  adverse  party,  or,  if  it  i^ 
.  t  and  separute  cauaeH  of  action, 
■it  to  be  understood ;  or  where  ii 
.  constiCHle  a  cause  of   nction  or 

[f  the  court  deems  the  demurs  r 
'  jileadiug  to  be  amended  ;  and  if 
!  defective  pleading,  or  part  tif  ii 
dlareganlcd.  If  the  loiirt  dl:^■nl^ 
it  must  permit  the  part;  making 
(As omd  by  L.  1889,  ch.  472.) 
ills  to  answer  said  complaint.  :>s 
,■  of  Che  reCurn  of  said  summons, 
iiitled  Cbe  allegations  of  the  foin 
ill,  upon  Itiing  the  Hummous  iiini 
i:  service  Cliereof,  enter  judgmint 
:st  the  defendsnt,  for  Cbe  araiiiuii 
,vith  costs,  nitbout  further  proof. 
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LAWS  OF  1881,  CEAP.  414. 


AN  ACT  permitting  the  verification  of  pleadings  in 

justice's  court. 

Paoed  May  2S. 


The  People  of  the  State  of  New  York,  represented  in  Senaiii 
Assembly  i  do  enact  asfoUowe : 

.  Section  1.  In  any  action  brought  in  any  of  the  jucticeB' 
of  thiB  State  arising  on  contract  for  the  recovery  of  money 
or  on  an  account,  the  plaintiff  or  bis  agent,  at  or  before^ 
time  of  the  issuing  of  toe  summons,  may  make  a  written 
plaint  stating  in  a  plain,  concise  manner  the  facts  coostit 
the  cause  of  action,  specifying  therein  the  amount  actnaUf  j 
from  the  defendant  to  the  plaintiff  in  said  action,  and 
judgment  against  the  said  defendant  for  the  amount  so 
to  be  due  to  him,  which  said  complaint  shall  be  subscril 
the  plaintiff  or  his  agent,  and  shall  be  verified  in  the 
and  as  provided  by  section  five  hundred  and  twenty-six 
Code  of  Civil  Procedure.  Said  summons  and  complaint 
be  attached  and  shall  be  served  upon  the  defendant  by  delii 
to  and  leaving  with  him,  personally,  true  copies  thereof, 
than  six  nor  more  than  twelve  days  before  the  return  day  tl 
and  the  official  certificate  of  the  constable  making  8U<^ 
shall  be  sufficient  evidence  thereof. 

$  2.  In  case  the  defendaJQt  appears  and  answers  In  such 
his  answer  shall  be  in  writing,  and  shall  be  verified  as 
provided  for  the  verification  of  the  complaint,  and  must 

1.  A  general  or  specific  denial  of  each  material  allegal 
the  complaint  controverted  by  the  defendant,  or  of  any 
odjrp  or  information  thereof  sufficient  to  form  a  belief. 

2.  A   statement   of   any   new    matter    constituting   a 
ofTsot  or  counterclaim. 

U  1  and  2  In  effe«t  Sept.  1, 1^81. 


=>L.  1881,  ch.  414,  repealed  by  L.  191H»,  ch.  201. 

988 


Bee  SS  2S91.  2036,  286^1 


VERIFICATION  OF  PLEADINGS 

§  8.  In  a  case  specified  in  sections  one  and  two  of  this  act,  a 
party  ma^  demur  to  the  pleadings  of  the  adverse  party,  or,  if  it  is 
a  complaint,  to  one  or  more  distinct  and  separate  causes  of  action, 
mrhere  it  is  not  sufficiently  explicit  to  be  understood  ;  or  where  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  Action  or 
counterclaim,  as  the  case  may  be.  If  the  court  deems  the  demurrer 
^rell  founded,  it  must  permit  the  pleading  to  be  amended ;  and  if 
tlie  party  fails  to  so  amend,  the  defective  pleading,  or  part  of  a 
pleading,  demurred  to,  must  be  disregarded.  If  the  court  deems 
the  demurrer  not  well  founded,  it  must  permit  the  party  making 
it,  to  plead  over  at  his  election.    (As  am'd  by  L.  1889^  ch.  472.) 

§  4.  In  case  the  defendant  fails  to  answer  said  complaint,  as 
liereinbefore  provided,  at  the  time  of  the  return  of  said  summons, 
lie  shall  be  ueemed  to  have  admitted  the  allegations  of  the  com- 
plaint as  true,  and  the  court  shall,  upon  filing  the  summons  and 
complaint,  with  due  proof  of  the  service  thereof,  enter  j  udgment 
for  the  said  plaintiff  and  against  the  defendant,  for  the  amount 
demanded  in  such  complaint,  with  costs,  without  further  proof. 
(Ab  am'd  by  L.  1880,  ch.  472.) 

§§  8  and  41n  effect  Jom  18|  1880,  as  am'd. 


( 


STATUTORY  CONSTRUCTION  LAW. 


LiLWS  OF  1892,  CHAP.  677. 


AN  ACT  relating  to  the  construction  of  statutes  constitutiii^ 

chapter  one  of  the  g^eneral  laws. 


Approved  by  the  QoTeraor  Maj  18,  1802^    PuMd,  ttarae-flf Uw  beint 
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Tlie  People  of  the  State  of  New  Yorkf  represented  in  Senate  am 
ABsemJbly,  do  enact  aa  follows  :  ■ 

CHAPTER  1  OF  THE  GENERAL  LAWS. 

The    Statutory    Convtrnction    Ija-w. 

Section    1.  Bbort  title;  extent  of  application. 
2.  Property. 
8.  Real  property. 
4.  Personal  property. 
B.  Person. 

6.  Judge.  '  ' 

7.  Lunacy;  idiocy. 

8.  Gender;  Dumber;  tense. 

9.  Heretofore;  hereafter;  now. 

10.  Last;  preceding;  next;  following. 

11.  Folio. 

12.  Writing;   signature. 

13.  Seal. 

14.  Onth;   affidavit;   swear. 

15.  AckiiowlodKo;    acknowledgment. 

16.  Bond:   undertaking. 

17.  Choose;    eloct;    appoint. 

18.  honid  composed  of  one  person. 
10.  Meeting;   quorum;   powers  of  majority. 

20.  Sorviri'  of  notice  upon  board  or  body. 

21.  Count V  clerk;   register. 

22.  Vlllaffe. 

23.  State:    territory. 

24.  Public  buliday;  half -holiday. 
2.n.  Year. 

26.  Month. 

27.  Day:  mo<1e  of  computing  days,  night-time. 

28.  Standard  time. 
20.  Civil   and   criminal  codes. 

30.  Laws  of  Knfrlnnd  and  of  the  colony  of  New  York. 
81.  Limiting  the  effect  of  repealing  statutes. 
12.  Effect  of  repeal  and  re-enactment. 

33.  Kff(>ct   of  revision   upon  laws  passed  at   same   Beaaloa  or  bdHi 

revision   tnkcs  effect.  ,  ' 

34.  Alt(>rntlr>ns  of  titles  and  head  notes. 

35.  I.J1WS  repealed , 

36.  Time  of  taking  effect. 

Section  1.  Short  title;  extent  of  applleatioB« 

This   chaptiT   shnll    be   known   as   the   statutory    oonstnictios' 
law,  nnd  is  ni)i)li<'ablo  to  every  statute  unlc^  its  sreneral  obj*€t 
or  the  context   of  the  language  construed,   or  other   proTisioai 
of   law   indioato   that    a   different   meaning   or   application  wit 
intended  from  that  required  to  be  given  by  this  chapter. 

f  2.   Property. 

The  term  property  Includes  real  aiid  personal  property. 
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}  3.  Real  property. 

The  term  rcnl  property  includes  real  estate,  lands,  tenements 
Bd  hereditaments,  corporeal  and  incorporeal. 

I  4.  Personal  property. 

The  term  personal  proix?rty  includes  chattels,  monov,  things  in 
ction,  aud  all  written  instruments  themselves,  as  distingruished 
•om  the  rights  or  interests  to  which  they  relate,  by  which  any 
fht,  interest,  lien  or  ineunibrauce  in,  to  or  upon  property,  or 
17  debt  or  financial  obligation  is  created,  acknowledged,  evi- 
»ced,  transferred,  discharged  or  defeated,  wholly  or  in  part, 
W  orerythiug,  except  real  property,  which  may  be  the  subject 
^  ownership.  The  term  chattels  includes  goods  and  chattels. 
i 
1 5.  Person. 

The  term  person  includes  a  corporation  and  a  joint-stock  asso- 
«tion.  "VN'hen  used  to  designate  a  party  whose  property  may 
'  the  subject  of  any  offense,  the  term  person  also  includes  the 
ate.  or  any  other  state,  government  or  country  which  may 
fc*fully  own  property  in  the  state. 

I  6.  Jvdgre. 

The  term  judge  includes  every  judicial  officer  authorized, 
toe  or  with  others,  to  bold  or  preside  over  a  court  of  record. 


T.  Lunacy;  idiocy. 

Fhe  terms  lunatic  and  lunacy  include  every  kind  of  unsound- 
|B  of  mind  except  idiocy. 

jS.  Gendepf  nani1>er)  tense. 

STonls  of  the  masculine  gender  include  the  feminine  and  the 
JtcT.  and  may  refer  to  a  corporation,  or  to  a  board  or  other 
ft"  or  assembhigo  of  i^ersons;  and,  when  the  sense  so  indicates, 
Ws  of  the  neuter  gender  may  refer  to  any  gender.  The  term 
|B  inrludes  boys  and  the  term  women  includes  girls. 
Wonls  in  the  singular  number  include  the  plural,  and  in  the 
[ral  number  include  the  singnlnr. 
f>rd3  in  the  present  tense  include  the  future. 


t 


Heretofore  I  hereafter  |  noTi^. 

Each  of  the  terms,  heretofore,  and  hereafter,  in  anv  provision 
^a  ptiitute,  relates  to  the  time  such  provision  takes  effect. 
*  terna  now  in  any  provision  of  a  statute  referring  to  other 
JfS  m  force,  or  to  persons  in  ottice.  or  to  anv  facts  or  circimi- 
wj^  as  existing,  relates  to  the  laws  in  force,  or  the  person 
omee,  or  to  the  facts  or  circumstances  existing,  respectively, 
ttnwliately  before  the  taking  effect  of  such  provision. 

(10.  Last;  prece<11ngr;  next;  foUowlnir. 

^reforencq  to  the  last  or  preceding  section,  or  other  provision 
ja  statute,  means  the  section  or  other  division  imniediatelv 
J^Jm?.  and   n   rt^ference   to   the   next  or  following   section   or 

ffiiLill7'f'^!I  1^^  ".  statute  means,  the  section-  or  other  division 
»*u^iately  following. 

111.  Polio. 

»eiaiii -^un  ^""*^'"^*^  words,  counting  as  a  word  each  figure 

001 
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S  12.  'Writlnvi  alvnatnre. 

The  terms  writing  and  written  include  erery  lei^ibie 
tion  of  letters  upon  a  material  substance,  except  when 
the  signature  of  an  instrument.    The  term  signature  in* 
memorandum,  mark  or  sign,  written  or  placed  upon  a 
ment  or  writing  with  intent  to  execute  or  authenticate 
strument  or  writing. 

{  X3.  Seal. 

The  priyate  seal  of  a  person,  other  than  a  corpora^ 
instrument  or  writing  shall  consist  of  a  wafer,   wax 
similar  adhesive  substance  affixed  thereto,  or  of  pap?r 
similar  substance  affixed  thereto,  by  mucilage  or  otner 
substance,  or  of  the  word  "  seal,'*  or  the  letters  **  L».  S.," 
the  signature. 

A  seal  of  a  court,  public  officer  or  corporation  may  be 
directly  upon  the  Instrument  or  writmg  to  be  sealed, 
wafer,  wax  or  other  adhesive  substance  afilxed  thereto, 
paper  or  other  similar  substance  affixed  thereto  by  mm 
other  adhesive  substance.    An  instrument  or  writing 
cuted,  in  the  corporate  name  of  a  corporation,  which 
have  adopted  a  corporate  seal,  by  the  proper  officers  < 
poration  under  their  private  seals,  shall  be  deemed  to 
executed  under  the  corporate  seal. 

I  14.  Oath)  afldavlt)  «^rear. 

The  term  oath  and  affidavit  include  every  mode  ai 
law  of  attesting  the  truth  of  that  which  Is  stated. 

The  term  swear  includes  every  mode  authorized  by  lai 
ministering  an  oath.  When  an  affidavit  is  authorised  or 
it  may  be  sworn  to  before  any  officer  authorized  by 
the  acknowledgment  of  deeds  in  this  state,  onleas 
l^fficcr  is  sx>ecified  before  whom  it  Is  to  be  taken. 

i  16.  Acknowledflre;  aclrnowledvmeat. 

When  the  execution  of  any  instrument  or  writing  is  ai 
or  required  by  law  to  be  acknowledged,  o*  to  be  proven 
entitle  it  to  be  filed  or  recorded  in  a  public  office,  tne  adi 
ment  may  be  taken  or  the  proof  made  before  any  officer 
there  authorized  to  take  the  acknowledgment  or  pi 
execution  of  a  deed  of  real  property  to  entitle  it  to  be 
a  county  clerk's  office,  and  shall  be  made  and  certified  in 
manner  as  such  acknowledgment  or  proof  of  such  deed. 

The  term  acknowledfre  and  acknowledgment,  when 
reference  to  the  execution  of  an  instrument  or  writing 
a  deed  of  real  property,  includes  a  compliance  with  the 
of  this  section  by  either  such  proof  or  acknowledgment. 

f  16*  Bond)  iindertalcl»V* 

A  provision  of  law  authorizing  or  requiring  a  bond  to 
shall  be  deemed  to  have  been  complied  with  by  the  exc 
an  undertaking  to  the  same  effect. 

I  IT.  Oboosei  elect)  appoint.* 

The  term  choose  includes  elect  and  appoint. 


'^t%  Board  eomponed  9t  ofie  9^'*^> 

A  reference  to  several  officers  of  a  lUBBldipB] 

ng  the  same  office,  or  to  a  board  of  sttck 

cc  refer  to  the  single  officer  holding  such  oOee, 

^\ju  *ti  choseb  tc  ali  such  office  m  pursuapcs  of  ««W» 


oflleen,  ah*llNr 


.STATUTORY  CONSTRUCTION  LAW. 

Meeting:  finornm;  povrer«  of  ninj«»rlty. 

oaerer  thn*t»  or  more  piiblii*  ottir-era  are  Kivcii  any  power  or 
Ity,  or  thriH*  or  more  persons  are  chained  with  auy  piihlu* 
>  l>e  i>erforiiu*<i  or  exerfised  by  them  jointly  or  as  a  board 
Uar  body,  a  majority  of  all  such  persons  or  oUicers  at  a 
r  duly  held  at  a  time  tixed  by  law,  or  by  any  by-law  duly 
I  by  sneh  board  or  body,  or  at  any  duly  adjourned  meeting 
I  meeting,  or  at  any  meeting  duly  held  upon  reasonable  no- 
all  of  them,  may  perform  and  exercise  such  power,  au- 
or  duty,  and  if  one  or  more  of  such  persons  or  officers  sluill 
ie<l  or  have  become  mentally  incapable  of  actinj]^,  or  shall 
or  uejirlect  to  attend  an.v  such  meeting,  a  majority  or  the 
number  of  such  persons  or  officers  shall  be  a  <iuorum  of 
Bird  or  body,  and  a  majority  of  a  ifuorum,  if  iu>t  less  than 
rity  of  the  whole  number  of  such  persons  or  officers  may 
I  and  exercise  any  such  power,  authority  or  duty.  Any 
Wting  may  be  adjourned  by  a  less  number  than  a  quorum. 
|1  in  any  order,  resolution  or  other  record  of  any  proeeed- 
mch  a  raeetiuff  that  such  meeting  had  been  so  held  or  ad- 
i(  or  that  it  had  been  held  upon  such  notice  to  the  meui- 
all  be  presumptive  evidence  thereof. 

Jerrlce  of  notice  upon  board  or  body. 

i^  a  notice  is  required  to  be  given  to  a  board  or  body,  ser- 
SQch  notice  upon  the  clerk  or  chairman  thereof  shall  be 

^[Ain*d,  1007.1    Coanty  clerk:  reffrlMtcr. 

■ct  done  in  pursuance  of  law  by  the  register  of  a  county 
p  deemed  to  be  a  compliance  with  any  i)rovisi()n  of  law 
king  or  rcMiniring  sucli  act  to  be  done  by  the  county  clerk 
i  ^>unty,   and  any   instrument  or  writing  filed,  entered  or 

(in  pursuance  of  law  in  the  office  of  a  register  of  a  county, 
deemed  to  be  a  compliance  with  any  provision  of  law 
liDg  or  requiring  such  pjiper  to  be  filed,  entered  or 
L  as  the  case  may  be.  in  the  office  of  the  clerk  of  such 
[  The  lerni  county  clerk  when  used  in  relation  to  con- 
I  of  real  property  or  the  tiling  or  recording  of  instruments 
In?  f»r  may  be  filed  in  the  ollice  of  the  register  of  a  county, 
iflude   the    register  of  each   county   in   which   there   is   a 

i  leiTT,  ch.  8<W.     In  effect  May  2G,  1007. 
Jri1]««re. 

krui  viJIage  means  an  incorporated  village. 
State;  territory. 

I^nn  state,  when  used  generally  to  include  every  state  of 
itifl  States,  includes  also  every  territory  of  the  ITnited 
•nd  the  District  of  Columbia.  The  term  territory  when 
'ni-rally  to  include  every  territory  of  the  United  States,  in- 
also  the  District  of  Colnmhin. 

f^m'd,  1Sf>7.  1J>02.]     Pabllc  holldnyM;  hnlf  bolldnyn. 

temi  holiday  includes  the  following  dnys  in  each  year;  the 
ty  of  .Tanunry,  known  as  new  yenr's  day:  the  twelfth  dny 
niary,  known  as  T^Jneoln's  birthday;  the  twenty-second  dny 
niary.  known  as  Washington's  birthday:  the  thirtieth  «biy 
r,  known  as  memorial  day:  the  fourth  dny  of  July,  known 
*P*Tidence  day:  the  first  ^Tonday  of  September,  known  lis 
'iay,  and  the  twenty-fifth  dny  of  December,  known  ms 
iBa^  dny.  and  if  eithpr  of  such  dnys  is  Sunday,  the  n(»\t 
PFf-nftpr:  each  general  ehvtion  dny  and  ench  day  ni>pointe<l 
pn^f^ident  of  the  T"^nitcd  Stntes  or  by  flu*  governor  of  this 
n»n  rlnv  of  general  thanksgiving,  general  fnsting  nnd  prayer. 
Pr  efneral  religious  obseivnnces.  The  term,  half  holidny. 
w  the  period    from   noon   to   midnight   of   each    Saturday 
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which  is  not  a  holiday.    The  days  and  half  days  aforesaid 
be   considered   as  the  first  day  of  th6   week,   commonly 
Sunday,  and  as  public  holidays  or  half  holidays;  for  all  pi 
whatsoerer  as  regards  the  transaction  of  business  in  the  pal 
offices  of  this  state,  or  counties  of'  this  state.    On  all  other 
and  half  days,  excepting  Sundays,  such  offices  shall  be  kept 
for  the  transaction  of  business.    Wliere  a  contract  by  its  tei 
requires  the  payment  of  money  or  the  performance  of  a  coi 
tion  on  a  public  holiday,  such  payment  may  be  made  or  con^ 
tion  performed  on  the  next  business  day  succeeding  such  boUdi 
with  the  same  force  and  effect  as  if  made  or  performed  in  n 
cordance  with  the  terms  of  the  contract. 
L.  1897,  cb.  614;  L.  1002,  ch.  88.    In  effect  Feb.  20,  1808. 

S  25.  Tear. 

Time  shall  continue  to  be  computed  in  this  state  according 
the  Gregorian  or  new  style. '  The  first  day  of  each  year  after  ' 
year  1752  is  the  first  day  of  January,  according  to  such  style, 
the  purpose  of  computing  and  reckoning  the  days  of  the  year 
the  same  regular  course  in  tl^e  future,  every  year,  the  nnmbef 
which  in  the  Christian  era  is  a  multiple  of  four,  Is  a  bi&extOe 
leap  year  consisting  of  throe  hundred  and  sixty-six  dars  tink 
sucn  number  of  the  year  is  a  multiple  of  one  hundred  and  the  fii 
two  figures  thereof  treated  as  a  separate  number  is  not  a  mtilt 
of  four,  and  every  year  which  is  not  a  leap  year  is  a  common 
consisting  of  three  hundred  ftttd  sixty-fiv<&  "days. 

The  term  year  in  a  statute,  contract,  or  any  public  or  prlTate 
strument,  means  three  hundred  and  rixty-five  days,  but  the  ad^ 
day  of  a  leap  year  and  the  day  immediately  preceding  shall 
the  purpose  of  such  computation  be  counted  as  one  day. 

In  a  statute,  contract  or  public  or  private  instrument,  the  U 
year  means  twelve  months,  the  term  half-year,  six  months:, 
the  term  a  quarter  of  a  year,  three  months. 

S  26.  Montli. 

In  a  statute,  contract  or  public  or  private  fnstrnment; 
otherwise  provided  in  such  contract  or  insthimeAt  or  by  law. 
term  month  means  a  calendar  month  and  not  a  hinar  montli. 
number  .of  months  after  or  before  a  certain  day  shall  be  compnl 
by  counting  such  number  of  calendar  ^ontlls  ftom  %u^  day, 
elusive  of  the  calendar  njvonth  in  which  such  day  occurs,  a&d 
include  the  day  of  the  month  in  the  labt  month  so  'cottnted  ha^ 
the  same  numerical  order  in  days  of  the  month  at  tihe  day 
which  the  computation  is  made,  unless  tbief^  be  not  so  many 
In  the  last  month  so  counted,  In  which  ease  the  period  compiat 
shall  expire  with  the  last  day  of  the  month  «o  counted. 

S  27.  Day  I  mode  of  compntlniir  daj-a^  ntffl&ttetlme. 

A  calendar  day  includes  the  time  from  midnight  to  midnSt 
Sunday  or  any  day  of  the  week  specifically  mentioned  means 
ciflendar  day.  A  number  of  days  specified  as  a  period  from  a 
tain  day  within  which  or  after  or  before  which  an  act  Is  author- 
ized or  required  to  be  done  means  such  number  of  calendar  day* 
px elusive  of  the  calendar  day  from  which  the  reckoning  is  raa^ 
Sunday  or  a  public  holiday  other  than  a  half-holiday  must  h», 
excluded  from  the  reckoning  if  it  is  the  last  day  of  any  sock 
period  or  if  it  is  an  intervening  day  of  any  sudi  perfod  of  two  da^ 
In  computing  any  specified  number  of  days,  weelm  or  montin 
a  specified  event,  the  day  upon  which  the  event  happens  is  d©  _  _ 
the  day  from  which  the  reckoning  Is  made.  The  day  from  whick  ( 
nnv  specified  number  of  days,  weeks  or  months  of  time  is  reekoafd  t 
shall  he  excluded  in  making  the  reckoning.  -Nigfat-tiine  ioeliite^ 
tho  t»n>n  frnTTi  Qnnnet  to  sunrise. 


ft¥'06R8nCtTO¥lOI»'£i&V!  i 


fmnJard  time  ibrouebout  tbis  stRtE  Is  Ihttt  of  tbe  Bi^Tent?- 

'dii  of  longitude  west  from  Ijrwnivicb,  utid  nil  courts 

1 1,  em,  and  legal  and  olficin]  pruce«dlngB,  bLdII  btf  rexu- 

Any  aet  required  by  or  iq  pnrsuniice  of  law  to  be 

■  T  within  a  preBCr"—  ' 

tj  atnodarJ  tine. 

I   nntf  CrlmliiKl  Oiidea. 

ivi!  Code  iiieaiiB  ilie  Code  of  Civil  Prciceiture.    Tlie 
)  (.'ode  uipntia  Ibe  Code  of  Crlminnl  Ppijc^lnre, 


i 


J-  force  or  effert  In 


:iLHai 


vfll  herp&fter  or  by  ihiB  cbaiitor  of  any  procisloD  of  a 

bicb  repeals  any  proTinioji  of  n  jiHor  stntute,  does  uol  re- 

]ch  prior  proyUion.    Tbe  repeal  hereafter  or  by  tbia  cbap- 

Roy  prariaion  of  a  etatute,  which  anienda  a  pruTisioii  of  b. 

""itute,  leave*  anch  prior  proviaion  in  forre  iinleBS  the-  nmpn- 

itatDte    be    a   sunrtanunl    re-enai^tnieut   of    tbe   staltrte 

e   repeal   of  a   statute   or  jiart  thereof,   ahull   not 

atr   an;   act   done   or   riebt   aceruine.   acccueil    or 

liability,    peualty,    forfeiture    or    puniahment    In- 

I)  tbe  time  aucb  reiieal  talies  effect,  but  tlie  sDmc 

t-.   ^--.crtert,  enforced,  prosecuted  or  inflicted,  na  fully  snii 

-   ■.     oxtent   na   if   aucb   repeal   had   not   been   effecti'd; 

I    .      ■iiijis   and   proceedinea.   civil  or   criminal,   commenced 

1        -    ■>    virtue  of  any  provlaion   of  n   atntut.e  bo   repenled, 

I  r.TiiiNi.-    iinmedinlely   prior   to    the    tnkinE   effect   of   such 

■•1    mny   be   proBeeiited   and   dcfendeii  to   final  eHi-ct   la   the 

tf  mnnrjer    na    they    iniirbt    if   such   provieiona   were   not   Bo 

ft-  Effect  of  Ttpeml  amd  re-CBMitBiaBt. 


c 


aiinuation  of  such  proyiaiona  of  sach  prior  law,  and 
ipictmenla.  If  any  provision  of  a  law  be  rppealed 
nice,  re-enacted,  a  reference  in  any  law  to  aucb 
-.ion  shall  be  deemed  a  reference  to  such  re-enacted 


.1  of  any  chapter  of  tbe  revision  of  the  ttenernl  laws. 
■  Jiaptcr  IB  a  part,  shall  Bnperaede  nr  repeal  by  iui- 

bnv  paased  at  tbe  "     '         '  " 

■■  h  rhapter  was  eii 
sncb  chapter  and 


r  at  any  ■nbM' 
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queot  seBsion  begun  before  any  such  chapter  takes  effect,  shall 
not  be  deemed  repealed,  unleaa  specifically  designated  in  the  re- 
pealing schedule  of  such  chapter. 

I  84.  Alterations  of  titles  and  head  notes. 

If  the  title  of  any  article  or  other  division  of  a  statute,  or  the 
head  note  of  a  section  shall  be  amended  or  repealed  in  the  body  of 
the  statute,  or  if  a  new  article  or  other  division  having  a  title,  or 
a  new  section  having  a  new  head  note  be  added  to  a  statute,  the 
corresponding  title  or  head  note,  if  any,  in  an  abstract  of  contents 
at  the  beginning  of  the  article  or  other  division  of  the  statute 
shall  be  deemed  to  be  correspondingly  amended  or  repealed,  al- 
though there  be  no  express  reference  thereto. 

I  36.   Laws  repealed. 

Of  the  laws  enumerated  in  the  schedule  hereto  annexed,  that 
portion  specified  in  the  last  column  is  repealed. 

I  86.  Time  of  taklnff  effect. 

This  chapter  shall  take  effect  immediately. 

SCHEDULE    OF    LA\S^S    REPBALBD. 

Sections  mpnslsd- 

Beyised  Statutes,  part  I,  chapter  8.  title  8 16. 

ReTlsed  Statutes,  part  I,  chapter  10.  title  1 1,  2,  S,  4,  9. 

Reyised  Statutes,  pait  II.  chapter  4.  title  2 8. 

ReTlsed  Statutes,  part  11,  cbaiiter  4.  title  3 9. 

_     Revised  Statutes,  part  III,  chapter  8,  title  17 27. 

'^  RevlBe<l  Statutes,  part  III.  chapter  10,  title  4 4. 

•    *  ATised  Statutes,  part  IV,  chapter  2,  title  8 16. 

^  WB  1828.  second  meeting,  51st  session,  chapter  20. . . .    9.  10»  11, 
j|l.w8  1828.  second  meeting,  5l8t  session,  chapter  21....    8  and  4. 

ni  \vs  1PK7,  chapter  536 8. 

'      Eaws  1874.  chapter  321 All. 

T.aws  1877.  chapter  466 27. 

-■'  I^aws  1884.  chapter  14 All, 

Laws  1886.  chapter  21 20. 

Code  of  CiTll  Procedure 29.  T88,  900  •■«  mA- 

dlTlsloos  6.  7.  8,  1ft. 
17,  21.  22,  88  and  24. 
of  section  3348. 

Code  of  Criminal  Procedure 968,  956,  95T. 

Penal  Code * 261.    COO,    mmA    nsk- 

dlYletons    9.  10,    11. 
12.  18.  14  &ad  IB  o 
«  lectlon  718. 
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To  and  includfius  188  N.  Y.  140:  116  App.  DIv.  760;  62  Misc.  602; 

103  N*  Y.  Supo.  432. 


title. 

N.  T.  841-868. 

Hnn,  16-688. 

Daly,   ie-14& 
L 

Misc.  36-310. 
L 

App.    DlT.    6-569;    81-400;    99- 
§42;    111-28. 

Smn,  15-210^  42L 

Misc.   47-520. 

N.  Y.   Supp.  40-220;  9T-171. 

How.    Pr.  96-841. 

Connoly,  1-122. 
tabd.  8. 

N.  Y.   164-91. 

App.   Dir.  36-28. 

St.  Rep'r.  17-444. 
I«1»d.  9. 

N.  Y.  11&-370. 
'^  Misc.  12-43;  16-618;  80-286. 

8t.  Rep*r.  61-911. 
'  av.   Proc.  8-882;  16-229. 
hibd.  12. 

Han,  86-100. 
Ivbd.  14. 

Hon,  80-530. 

Abb.  N.  C.  18-96. 

Dem.  2-468. 


\ 


Hon,  36-109. 
,  HlBC.  83-302. 
V  Abb.  N.  C.  19-54. 
I«bd.  1. 

Htfw.  Pr.  66-388. 
Bvbd.  2. 

N.  Y.  119-180. 
Nibd.  3. 

Ml8C.  13-241. 
B«b«.  4. 

N.  T.  168-899. 
Bvbd.  8. 

Misc.  18-192. 

N.  Y.  68-126;  T2-149;  73-23;  76 

^28:  77-156,   546:  94-342. 
Hun,  12-144;  13-451;  17-160;  31 

617. 
Hlse.  16-618. 
^  N.  Y.  Supp.  89-1106. 


7. 


App.  DIv.  61-60;  97-563. 

Ml8c.  27-338. 

N.  Y.  8app.  64-433. 

App^  DlT.  62-279 ;  73*174  ;  106 

Vise*.  14-56;  23-206;  36-321. 


^230  ^"**^'  ^^'^  •  ''^^'^^  •  •^ 
Abb.  N.   C.  29-180. 

N.  Y.  83-168. 
Misc.  19-134. 
Abb.  N.  C.  30-S9.  n. 

8. 

N.  Y.  88-625;  101-246;  113-480; 

183-225;   147-295;   163-272. 
Hun,  37-330;  67-254;  74-195;  78- 
161;  82-242. 

St.  Rep'r.  60-903:  66-557. 

^*I;u"^<^-    '^-Zei:    11-274;    17- 
390 

Q  V^^-J^-  ^'  *'*-137;  29-175. 
Snbd.  1. 

N.  Y.  121-678;  168-272. 

Hun,  37-336. 

App.    DIv.  84-352. 

N.  Y.   8upp.  82-887. 
Svbd.  2. 

Hun,  86-284. 

Misc.   38-596. 

N.  Y.  Supp.  78-77. 
8iibd.  3. 

N.  Y.  90-402;   144-282;  163-272. 

Hun,    19-328;  39-630;  80-455. 

App.  DIv.  10-28;  63-407;  92-367. 

Misc.   38-066. 


N.  Y.  Supp.  78-266. 

Civ.  Proc.  7-330. 

Abb.  N.  C.  29-175. 

How.   Pr.  N.  S.  1-253;  2-208. 

N.  Y.  Super.  61-259. 
Subd.  4. 

Hun.  26-588;  26-4. 

Abb.  N.  C.  8-40. 
&abd.  6. 

Hun,  35-472;  37-336. 

Misc.  8-160. 
Snbd.  6. 

N.  Y.   147-285. 

Hun.  92-477. 

N.  Y.  Supp.  3-754 

St.  RepT.  16-402. 
9. 

Hun,  67-256;  78-160;  80-455. 
App.   DlT.  73-532;  92-367. 
Misc.  20-694. 
N.  Y.  Supp.  77-288. 
10. 
Hun,  78-161:  82-260. 
App.   DIv.  84-352;   92-367. 
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Misc.  20.^94. 
N.  Y.  Supp.  4e-675. 
11. 

N.    Y.   91-235;    147-290;    185-60. 
Hun,  78-161. 

App.   DIv.   8«-:279;  02-367. 
fiflsc.   i2^4ffr. 

N.   Y.   Supp.  88-843:  86-lllS. 
N.  Y.  Ann.  Cas.  2-240. 
12. 

Hun,  78*161. 
13. 

N.  Y.   133-325. 
Hun,   78-161. 
Misc.  8-161. 
14. 
N.    Y.    52-489;    T3-416;    77-610; 
81-235;  101-250;  116-183;  138- 
690;    144-»JM&;    1S»-134;    167-r 
821. 
Hun,  18-368;  l»-3«7;  40-42;  41- 
352;    63-196:    67-264;    74-lKS; 
78-161;  80-56. 
App.  DIv.  6-181:  36-76;  47-190; 
53-407;    68-417;     73-137,    532; 
74-278 ;  97-491 ;  98-210 ;  112- 
55 
Mlac.  6^120;  30-724;  40-132. 
N.  Y.   Supp.  28-139:  80-4«2:  46- 
443;    63-503;    67-223;    74-486; 
77-132,  287.  610;  82-679. 
St.      RepT.    4-556;    88-626;    43- 

414;  50-903;  56-557. 
Civ.    Proc.    4-267;   8-372;    9-404; 

11-274;  17-390;  19-28.  91. 
Abb.  N.  C.  20-151;  30-85. 
N.  Y.  Super.  45-588;  55-302. 
Connoly*  1-122. 
N.  Y.  Ann.  Cm.-  6-6;  7-228. 
Snbd.  1. 

N.    Y.    58-404;    75-344;    87-521; 

163-269. 
Hun,  25-588;  27-304;  32-193. 
App.  Div.  47-3S6. 
St.  RepT.  18-805;  19*^5. 
Snbd.  2. 

N.  Y.   148-695. 

Hun,  27-304:  41-567. 

App.   DIv.  2ib^91;  72-88;  97-491. 

Misc."  7-413;  13-79;  17-217;  31- 

465. 
N.   Y.   Supp.  04-410;  76-96;  89- 

980. 
ClV.    Proc.    11^269;    12-291;    15- 

224. 
Abb.  N.  C.  17-107. 
Snbd.  3. 
N.    Y.    69-543:    77-423;    80-156; 
95-486;  137-552;  146-380;  161- 
115;  163-272. 
Hun.  21-291;  36-380;  44-456;  48- 

588  ■  57-435 
App.  'DlV.  8-381:  21-611;  48-102; 
59-51;    66-464;    87-103;    88- 
500;  109-36. 
Misc.  3-101;  11-281;  15-365;  22- 
706;  33-121. 


N.  Y.  Supp.  32-272;  50-50;  W* 
410;  65-1028;  73-387:  84-112; 
8S-141. 

St.    RepT.    54-825. 

Civ.  Proc.  4-152:  7-380. 

Abb.   N.  C.  30-279. 

How.  Pt.  66-M. 

Daly.  10-35. 
Snbd.  4. 

N.  Y.  113-479;  138-690. 

App.  Dlv.  12-90:  18-158: 

Misc.   17-217;  81*^65. 

N.   Y.   Supp.   81-811. 

N.  Y.  Ann.  Cas.  4h2»;  7<^2aA  4 
Snbd.  5. 

App.   Dlv.   73-137. 

Hun.  87-329;  46-321. 

Misc.  8*160.  J 

Snbd.  8.  * 

N.    Y.    64-622:    7B-«26^,    7«>4Mi 
136-252;   144-251. 

Hun,  30-547. 

App.  Dlv.  59-51;  74-218;  84-104 

Misc.   12-43. 

St.  RepT.  54-325. 

Civ.  Proc.  11-270:  lS-800. 

Abb.  N.  C.   17-107. 
15. 

N.    Y.    154-115. 

Hun,   15-538;  20^-56S:  27-464. 

App.  Dlv.  19-381  ;  89-286;  " 
13;  109-757. 

N.  Y.  Supp.  88^768 ;  95-467 ; 
191. 

Abb.  N.  C.  8-185,. 
16. 

Misc.  3-108. 

N.   Y.   Supp.  52^188. 

Abb.  N.  C.  30-33,  280. 
17. 

N.   Y.   79-582;  84-484w 

•Hun,  30-528. 

App.    Div.    6-603:    66-204; 
^69;   111-29. 

Misc.     8-246;    a»-727:    41 
47-520 

N.    Y.    Siipp.    4*^^04;    68-105SJ 
97-171.  I 


N.   Y.  98-511. 

Misc.    19-503;   «a-6ei. 


N.  Y.  88-611. 

Civ.  Proc.  19-446:  22-106. 

N.  Y.  Super.  4T-i71. 

How.  6ft»76. 
24. 

N.  Y.  88-611;  188-55. 

N.  Y.  Supp.  100-865. 

App.   Dlv.   115-809. 

Civ.   Proc.  19-446. 
25. 

N.  Y.  139-143. 
26. 

N.  Y.  90-521;  139-14S. 

MUc.  4eMI65.  • 
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.   V.  Saoit.  432. 


DVT.    10-148 
ititc.  3S-310. 

App     Div.     e-SGB; 
i42:    111-28. 

^-_.  llJ-210.  ^21. 
tint.    47-','M. 
\.  T.  Snpp.  40-22( 
bar.    Pr.    flO-31L 
DIU10I7,   1-122. 

:  T.  1S4-91. 
pp.  Div.   30-a8. 


_.__.  ix-4.1:  i&-ni8:  ao-280 

L  Hep-r.   Hl-Bll. 
■—     "Toe.    8-382;   IB-KiB. 

in.  3«-Il)0. 


in.  .10-1  iia. 

«7  33-r(fc. 


',  laa-seg. 

■.  1S-1B2. 


1,  lX-144^  lS-4Eli  : 


■.  Bi-ou;  or-jra, 

t.  27-8.18. 

'   "       .,  64-433. 

i»-2"B:  T3-1T4  ; 

Si  83-200:  3S-32I 


"'236  ^""^^  ''^"^  '  ''•"'■** 
,  Abb.  N.   C.  X9.I80. 


fit.  RepT,  00-903:  B8-MT. 
Cr^I^ro.,    4.2«T:    lj.«,, 

s/b^d^^   ^-  '"-^";  29-17H. 
N.  Y.  t»l-e78:  lOa-273 
Hun.  37-338 
App.    DlT.  S4-3Sa. 
■    T,   Hupp.  89-387. 


Snhd.  2. 


»«-2M. 

38-5B6. 
lupp.  T8-7 


*4-2e2:  i«a-^7' 


Snitd.  8. 

N.  Y.  BO-402:   - .».-  , 

Hun.    ie-32S;   38-630-   RO-45:^ 
App.  DIv.  in-2S:  B3-107;  SE-m  " 

Misc.  38-oea. 

N.  Y.  Snpp.  TR-2ee 

civ.  Proc.  T-330 

Abb.  N.  L'.  3»-17S. 

How^   Pr.   N.  S.   1-253;  a-20a 

N.  Y.  Super.  BI-Z59 
Siibd.4. 

Hun,  aa-SaS;  X9-i. 

Abb.  N.  C.  8-*), 
Bufad.  B. 

Hun,  3IJ-472:  87-330. 

MIgc.  8- 160. 

N.  Y.   147-39S. 
Hun.  92-471. 
N.  Y.  Supp,  a-TM 
St.  Rep-r.  1S.402. 

Hun,  a7-29S:  TB-IHO:  80-lGS. 
App.  DIt.  T8-532;  &X-30T. 
SriF.1-.  20-694, 
N.  Y.  Bupp.  77-288. 


NOTES. 


Add.  Div.  8-611:  10-518;  30- 
^;  35-285:  88-104,  124;  92- 
616;  OK-630;  105-475:  112- 
918;  113-137,  329;  115-350. 

N.  Y.  Supp.  84-1026;  ©4-331; 
98-135. 

N.  Y.  Supp.  84-1026 ;  04-381. 

St.  Rep'r.  26-641, 

N.   Y.    112-157. 

Han.  12-110;  51-506. 

App.  DIv.  8-611:  20-820;  98-618; 
95-633;    lOG-613. 

Misc.  12-113:  26-600. 

Civ.  Ppoc.  14-288;  16-104. 
«9. 

App.  Dfv.  20-320. 

PafgCp  3-510. 
TO. 

App.   Dlv.  118-137. 

Mibc.   20-167. 
71. 

Hun.  25-480. 

Misc.  30-688. 

N.   Y.  Supp.  114-818. 
72. 

N.  Y.  52-471;   188-25. 

App.  Dlv.  115-349. 


N.    Y.    102*395;    174-21;    186- 

283. 
Hun,  42-490. 
App.  Dlv.  9-188;  21-203;  22-271; 

37-30;   40-219;    80-583;  91- 

108;   108-158;  113-26. 
Misc.  7-400:  24-592;  27-146.  640; 

29-290;    44-335. 
N.  Y.  Supp.  46-252;  47-503.  855; 

55-735;    57-1104;    58-858,    392; 

eO-527;    83-993;     88-393;     89- 

876;    95-888;    98-201.    1071. 
Civ.  Proc.  5-19;  15-8,  424. 
Abb.   N.   C.   10-318. 
Fed.  Rep'r.  29-396. 
74. 

N.   Y.   102-395;    171-409;   174- 

21;  184-224;  180-283. 
App.    DiT.    6-326;    9-138:    72-79: 

74-126;    77-348:    79-562;    84- 

259;     ^6-584;     108-158;     112- 

153. 
Misc.  24-394. 
N.  Y.  Supp.  07-380:  77-429;  79- 

194  ;  80-143 ;  88-138  ;  95-388  ; 

103-150. 
75. 

N.  Y.  184-224. 

App.  Dlv.  86-584;  108-158. 

Misc.   24-394. 

N.  Y.   Supp.  83-993;  103-150. 

Civ.    Proc.    15-424. 

Misc.  29-i99.  _ 

N.  Y.    Supp.   60-527;  97-201. 
77. 

App.    Dlv.   91-108. 
78. 

MlBC.  4-271, 


Hun.  18-286;  27-144. 
83. 

Hun,  27-144. 

App.  Div.  26-824;  73-558. 

Misc.  43-630. 

N.   Y.  Supp.  77-179. 

N.  Y.  Ann.  Cas.  9-192. 
84. 

Hun.  27-144. 

N.  Y.  Ann.  Cas.  9-192. 
80. 

Misc.    20-284. 

How.  58-184,  280. 
90. 

Hun.  40-57. 

N.   Y.   Supp.  31-1068. 
'  How.  (N.  8.)  2-88. 

Law  Bull.  4-4a 
91. 

Misc.  43-140. 

M.  Y.  Supp.  31-1068. 
92. 

How.  58-173. 
94. 

Hun.  89-286. 

N.   Y.   Supp.  35-648. 
lOO. 

Hun,   30-166. 
102. 

N.  Y.  44-416;  eO-546. 

Hun.  11-565;  19-615;  78-397; 
418. 

App.  Dlv.  52-278. 

Misc.    24-308. 

N.   Y.   Supp.  35-882. 

Civ.  Proc.  17-399. 
103. 

N.  Y.  11-61;  125-542. 
104. 

N.   Y.  141-96. 
105. 

N.  Y.  72-504;  141-06. 
110. 

Misc.  22-694. 
111. 

N.    Y.    105-529;    111-684;   H? 
623;   159-50. 

Hun,  43-287;  53-4;  79-464; 
338. 


App.    Dlv.   46-157. 
Misc. 


27-24;  29-250.  _ 

N.  Y.  Supp.  57-9101  eO-406;  61» 
760. 

St.  Rep'r.  26-738. 

Civ.  Proc.  14-28. 

Abb.  N.  C.   18-220. 

N.  Y.  Ann.  Cas.  7-209.  251 
112. 

Hun.  34-528. 

Week.  Dig.  22-96. 
114. 

Week.  Dig.  20-138. 
116. 

Hun,  64-212. 
117. 

N.  Y.  126-542. 
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lis. 

Ml8C.  83-373. 
131. 
Han,  3S-320. 
App.   Dir.   36-438. 
N.  Y.  Snpp.  »9-76. 


N.   T.   144-92. 
130u 

Ml8C.  1-585. 

N.  Y.  Super.  «1-168. 
131. 

C!r.  Ppoc.  4-146. 


Hun;-  45-179. 
184» 

Han;  64-213. 

Nl  Y.  Sap€r.  55-468. 
135. 

N.  Y.   101-487. 

Hnn,   23-261. 

App.   D!v.  25-201. 

Misc.  38-550;  43-300. 

N.  Y.   Supp,  OS-876;  50-258. 

8t.  Rep'r.  T-254. 

tse. 

Hnn,  19-184. 
135. 

Misc.  e-251. 
..N.  Y.  Super.  55-468. 
|44« 

^isc.   43-300. 
145. 

Barb.  39-642. 

Johns.  6-121. 
147. 

Him,  83-320. 

Y.   Supp.  09-895. 

;  Htin»  20-554. 

App.  Dlv.  63-283:  T7-416;  87- 
^406. 

N.    Y.   Snpp.   70-1117. 

How.  55-136;  56-881;  58-17i; 
59-131. 


N.  Y.  67-237. 

Hun,  78-81. 

App.   DiT.  21-5;  62-283. 

N.  Y.  Supp.  47-455:  7Q-1117, 

N.  Y.  Ann.  Cas.  9*242. 
161. 

App.   DiT.  21-4. 

M.  Y.  Supp.  47-454. 

Johns.  6-i2L 
162. 

App.  DlT.  21-6. 

N.  Y.  Snpp.  47«454. 
16& 

Saodf.  1-686. 
164. 

N.  Y.  81-255. 


165. 

App.  Dlv.  21-2,  5;.  61-170. 

N.  Y.  Supp.  70-403. 

How.  57-109. 
157. 

N.   Y.  84-445;   111-584. 

Misc.   50-511. 

N.  y.  Supp.  99-153. 
158. 

N.  Y.  84-445. 

App.  Dlr.  61-170.  ' 

^Ilsc.  39-750;  45-202. 

X.   y.   Supp.   70-403.'    '. 
160. 

Misc.  45-202. 

N.  Y.  Supp.  70-408. 

N.  y.  Ann.  Cas.  10-178. 
161. 

Barb.  6-469. 
162. 

App.    Div.    18-129;    30-192;    83- 
552 

Miac.'  24-228. 

N.  Y.  Supp.  45-720;  51-306;  53- 
1009. 

Abb.  N.  C.  15-185.    . 
163. 

App.   DlT.   18-129. 
164. 

App.   Dfr.   18-128. 
166. 

App.   Dlr.  18-129;  33-553. 

N.  Y.  Supp.  45-720. 
167. 

Hun,  16-428.    ' 
170. 

App.  Dlv.  61-170. 

Misc.  46-209. 

Abb.  N.  C.  16-185. 
171. 

App.  Div.  21-2. 

N.  Y.  Supp.  47-454. 

How.  2a-91. 

Cow.  6-732. 
172. 

N.  Y.  11-61. 

How.  58-261.  .      . 

17^ 

Misc.  14-546^ 
182. 

App.  Div.  84-187. 

N.  Y.  Supp.  2-6M1  54-586. 

How.  Pr.  (N.  S.)  8*236. 
183. 

N.   Y.  84-222. 

App.   Dlv.   84-187.  •     • 

N.  T".  Snpp.  54-S8A 

How.  59-410.  •    • 

184. 

N.  Y.  83-174. 
Misc.    49-605. 
Sabd.  4. 

App.  Div.  112-800.  • ' 

185. 

N.  Y.  88-403. 
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186* 

Hon.  19-310. 

App.  Dlv.  112-809. 
1ST. 

N.  Y.  84-222. 
St.  Rep'r.  S-399. 
180. 
N.  Y.  46-358:  47-624:  Bl-81;  68- 

343;   81-307;   98-576;   103-163; 

110-661;      112-410;      lM-500; 

119-408.    6(i2;     121-160;    135- 

248;    138-147:    140-329;     141- 

95:  143-540;  149-187;  150-332; 

151-178;      152-436;      153-431; 

155-139,     255,     309.     328,     444; 

166-322,    458;     158-600;     159- 

148:    102-266,    316;    181-93, 

391;    187-93,   321. 
App.    Dlv.    80-i:^:   93-606;    95- 

i09;  100-228;  111-289. 
Mlsf.  12-407. 

N.  Y.  Supp.  80-552;  88-564. 
N.    Y.    Ann.    Cas.    5-190;   7-127; 

8-255. 
Sabd.  1. 

N.    Y.    34-355;    4h-637:    46-533; 

47-40.  507;  50-<W3;  66-250,  858; 

67-555:     68-376:     73-382;     74- 

61;     77-514;     78-218;     80-402; 

81-35,  305:  RSMKM);  84-272;  85- 

628;    86-162;    87-527;    90-402; 

93-162,    650:    94-248:    104-200. 

641,  663;  106-58:  107-579;  109- 

649;  124-116;  128-97;  130-606; 

139-54;       141-373:       143-675; 

145-543:     150-120,     395;     161- 

557;     152-526;     153-457;     155- 

102.     255.     309.     441;     156-648; 

157-31;       168-120:       159-148; 

160-314,     453.     570;     161-120; 

162-316:       163-88;       165-264; 

166-286;     167-338,     500;     168- 

264.   460:   169-450;  170-185. 
Hun,  22-589. 
App.  Dlv.  59-189. 
Abb.  N.  C.  27-13. 
N.  Y.  Ann.  Cas.  4-288. 
Svbd.  2. 

N.  Y.  119-154;  121-63;  125-'!r21; 

128-98:       137-439:       153-449; 

155-100.  617;  156-169,  316,  461; 

160-1.    330 :    161-115:   164-114; 

167-500;    169-3.36;   180-88. 
App.   Dlv.  99-625. 
N.   Y.    Supp.   91-158. 
St.   Rep'r.  39-974, 
191. 

N.    Y.    77-432;   98-669;    103-156; 

107-645:        117-77:        ia5./703; 

134-322:       140-329;       141-373: 

167-3Ji7:        16M-S7:        1  .%0-3^'>r. ; 

1  «<»-.'? .-^O  :     1«;U83;     169-427; 

l.si-.soi  ;    1H2-2.S5:    183-273; 

184-157:   187-93,  321. 
Hnn.  80-177. 
App.    Dlv.    11-524;    14-10;    94- 

613. 


Misc.   16-368:  41-89. 
N.  Y.  Ann.  Cae.  8-255. 

Snbd.  1. 

N.  Y.  101-18;  124-114;  126-S41; 

149-186;   157-31. 
Hun,  34-580. 

N.  Y.  Ann.  Cas.  7-30,  127:  8-Kl. 
Svbd.  2. 
N.     Y.     100-102;     160-222.    2iP: 

151-51,  171,  561;  152-212;  155- 

617;     157-366:     158-161.    ST*; 

160-370;      162-315;      lG4-3rt7: 

1 80-88 
App.    Dlv.    23-441;    54-155;  M* 

613. 
Misc.  33-188. 

N.  Y.  Supp.  66-411:  67-216. 
N.  Y.  Ann.  Caa.  5-189;  7-29,  229: 

8-247. 

Svbd.  8. 

N.    Y.    81-128:    89-357;    92-«l: 

100-102;      108-518:      110-eff. 

662;     111-580;      114-145.    3fr:«. 

123-650;     154-199,     217;    197- 

166;    159-245;    161-120; 

316;  169-427. 

App.  Dlv.  95-350. 

St.  Rep'r.  5-721. 

Civ.  Proc.  15-400. 

Svbd.  4. 

N.    Y.    150-219;    152-417; 
223;   155-322;   160-39:  161-^ 
90:     162-316:     166-iCS:    1«N 
372  ;  171-639  ;  183-378. 
App,   Dlv.  77-513. 
N.  Y.  Ann.  Cas,  7-231,  n. 
102 

N*  Y.  174-285. 
194. 
N.'   Y.    80-402;    131-137; 

629:    182-285. 
Hun.  22-528, 
App.    Dlv,    66-319;    90-408; 

59;  100-228:  114-104. 
N.  Y.  Supp.  72-765;  8€(-lTII:  8f 
.    798. 
197. 

N.  Y.  81-35. 
How.  61-62. 
198. 

N.  Y.  81-36w 
203. 

Misc.  4i-2d2. 
208. 

N.'  Y.   Supp.  09-198. 
211. 

N.   Y.  86-258. 
Hun,  77-512;  78-151. 
N.  Y.  Supp.  29-87. 
217. 

N.  Y.  79-48:  158-487. 

Hun.  51-505:  70-478:  88-599. 

MUc.   30-343. 

N.    Y.   Supp.   84-891. 

Abb.  N.  C.  29-261:  9U4S6,  n. 

N.  Y.  Ann.  Cas.  6-35& 
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2M. 

N.  Y.   126-495. 

App.   Diy.  97-566. 

mx,  52-14. 

N.    Y.    Snpp.   •CMM. 

N.   Y.  Ann.  Cas.  7-^220. 


N.  Y.  Snpp.  96-»85. 
UHHu 

App.  DIv.  BO-477. 

Misc.  23-ie. 
BSD. 

N.  Y.  Ann.  Cat.  7'-229i,  n. 
ttl. 

App.   Div.   60-635;  64-632;   112- 
901. 


N.  Y.   147-78;  149-193;  151-210. 
App.  DiT.  57-546.. 
Mlae.  23-16. 
,N.  Y.   Supp.  102-374. 

kts. 

App.  DIv.  57-546. 
184. 
N.  Y.   14T-7a 
Hun,  80-325. 
App.    DlV.    18-163,   169. 
N.   Y.   Supp.  80-n5;  45-772. 


N.  Y.  55-150;  73-fie;  74-448;  84- 
1;  149-194. 

N.  Y.   149-104. 


App.    DiT.    99-30. 
;N.    Y.   Svpp.   99-711. 


App.    D«v.    99-30. 
N.    Y.   Supp.   90-711. 

Y.   121-679. 

iun,    46-408. 
^App.    DIv.  S-107;  68-554. 

Misc.   6-577. 

N.  Y.  Supp.  74-240. 

CiT.  Proc.  19-91;  21-16. 
Ms* 

Hun,   48-605. 
M7 

N.  Y.  Supp.  89-808. 
(48. 
Ni1>d.  6« 

N.  Y.  Supp.  85-924. 
t49» 

App.  DiT.  24M>04. 

N.  Y.  Snpp.  47A108. 
160. 

App.  DiT.  20*604. 
MML 

Misc.  20-213. 


Misc.  28-573;  34-6ia 

18. 

N.  Y.  187-486. 

App.  DiT    105-233. 

Misc.  15-499;  36-^9. 

X.  Y.  Supp.  72H623. 


264. 

N    Y    186-82 

App.Dlv.  ^-153  ;  T9-284  ;  t^- 

233;  116-625. 
N.  Y.  Supp.  61-149;  98-1016. 
267. 

N.    Y.'  157-421. 
269. 

App.    Dlv.    105-235. 
271. 

App.   DiT.   64-439. 
278. 

App.  DiT.  45-577. 
274. 

Misc.  28-627. 

N.  Y.   Supp.  97-516. 
276,. 

App.  DIt.  61-251;  112<-874. 
JH.  Y.  Qupp.  tO*451. 

N."  Y.    Supp.    87-786. 
284 

N.'  Y.    Supp.    87-786. 
285. 

N.   Y.    Supp.   98-83. 
291. 

N.   Y.  Supp.   87-962. 
308. 

N.    Y.    Supp.    91-765. 
815. 

N.  Y.  87-197. 

App.  DiT.  69-254;  lCfi-40(S. 
Misc.     11-637;     12-653^;     18-488; 
15-442;    16-340;    19-101;    595; 
20-227;   33-737. 
N.  Y.  Supp.  68-309;  f4*.6a0;  89- 

288;   101-295. 
ClT.  Proc.  5-197. 
Abb.   N.  C.   19-189:  29-296;  25- 

344. 
N.  Y.'  Ann.  Chs.  4-201. 
Siibd.  1. 
Misc.  2-100;  4-598;  18^79;  19- 

101;  28-313. 
St.    Rep'r.    15-406;    17-856;    49^ 

703. 
CiT.   Proc.  8-62. 
Abb.  N.  C.  25-404;  1$S-^. 
How.  Pr.  N.  S.  2-21. 
Svlid.  2. 
N.  Y.   15?.584. 
Misc.  29^285:  52-463. 
N.  Y.  Supp.  60-460;  192^97. 
316. 
App.   DiT.  69-254. 
MlBC.     16-340;     19-596;    28-113; 

86-865 
N.  Y.  Silpp.  44-314;  T4-^;  927. 
St.  Rep'r.  17-854: 
Abb.    N.   C.   19-189:  JKH244. 
N.  Y.  Ann.  Cas.  4-20a 
Snbd.  1. 
Misc.  18-196;  52-463. 
St.    Rep'r.    18-9^;    46-570;    49- 

758.  ^ 

CiT.  Proc.  8-654. 
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817. 

.  Misc.  l<Wd40:  28-113;  40-241. 

N.  Y.  Supp.  32-388. 
810, 

Misc.   28-113. 

N.  Y.  Supp.  97-lOOa. 
810 

Hun,  34-241. 

App.  Dlv.  88-31. 

N.  Y.  Supp.  97-1008. 
821. 

MlbC.   12-64. 

N.  Y.  Super.  53-178. 
322. 

Misc.   45-574. 
323. 

Muo,  31*!}63. 

Misc.   10-552:  30-207;  62-521. 

N.  Y.  Supp.  97-1008;  102-561. 
324. 

Misc.    46-574. 
326. 

N.  Y.  Ann.  Cas.  4-48. 
827. 

App.  Dlv.  76-223. 

83a 

Misc.  27-494. 
331. 

N.'  Y.   183-il9. 

App.   Dlv.  7-538. 
885.  ^ 

N.  V.  87-409, 

Hui^,  3:|-215. 
330. 

Misc.  2^240. 
838. 

N.  Y.  172-519. 

Hun.  23-647. 

App.  Dlv.  10-186. 

Misc.  20-283;  30^15. 
Sab4.  1* 
..App.  Dl^.  76-279. 

N.  Y.  Supp.  78-168. 
9»b4<  4,'s 

Misc.  48-606. 

N.   Y.   Supp.  96-556. 
389. 

N.  Y.  174-286. 

N.  Y.  Supp.  0O-467;  101-295. 
340. 

N."    Y.    148-418:    167-301;    175- 

_1B9?  X70-1. 

Aun,  24-550:  06-489. 

App.   Dlv.   30-28;  67t6;  60-460; 
86-633. 

Misc.  44-83. 

N..  Y.  Supp.  18-342;  81-452. 

St.  Rep'r,  46-368. 
Snb^.  1.  .  r 

N.  Y.  122-89. 

Hun,  28-480;  30-230:  46-76;  56- 
280;  04-550:  09-552, 

App.   DlY.  20-4. 

St.    Rep'r.    28-446;    80-221;    46- 
514. 

Civ.  Proc.  15-170. 


Siibd.  2. 

Misc.  38-689. 

Svbd.  8. 

N.   Y.  89-612:  111-544. 

Hun.  88-638;  41-596:  76-64i 

App.    Dlv.    16-818;    44-604;  •• 
443;  81-386. 

Misc.  6-96. 

N.  Y.  Supp.  61-112;  78-411 

St.  Rep'r.  17-444. 
Sabd.  4. 

N.  Y.  61-378:  57-286. 

Hun,  87-308;  88-286. 

App.  Dlv.  8-400;  16-499:  3S-li5. 

N.  Y.  Supp.  81-942;  44-908. 
841. 

Hun,  34-602. 

App.  Dlv.  20-167:  86-633.      ^^ 

Misc.   16-5:  25-191;  28-578:  81- 
453:   41-170. 

N.  Y.  Supp.  54-196;  64-483. 

Civ.  Proc.  6-348. 
342. 

N.  Y.   137-517. 

App.  Dlv.  10-34S;  95-25. 

N.  Y.  Sapp.  88-609. 

344. 

Misc.  12-406. 
847. 

App.    Dlv.   86-633. 

Misc.   25-189;   88-680. 
348. 

N.    Y.    176-1.  ^^ 

Hun.  24-548;  46-66:  64-662:  8T 
537. 

App.    Dlv.    16-618;    80-176;  48 
351. 

Misc.  28-239.  ^ 

N.  Y.  Supp.  44-1057;  51-889: » 
692;  60-178. 

St.   Rep'r.   11-79;  15-539. 
849. 

App.  Dlv.  29-439. 

Abb.  N.  C.  7-143. 
362. 

N.  Y.  Supp.  96-331. 

Civ.  Proc.  19-372. 
858. 

App.  Dlv.  17-596w 
364. 

App.   Dlv.   88-166. 

N.  Y.  Supp.  82-614. 

N.  Y.  Super.  46-62. 
855. 

App.  Dlv.  57-648. 

N.   Y.  Supp.  67-1035. 
856. 

N.  Y.  85-576. 

Hun.   17-186. 

App.  Dlv.  57-543. 

N.  Y.  Supp.  67-10961 
861. 
Svbd.  1. 

N.  Y.  Snpp.  102-497. 
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N.    Y.    76-108;   8«-575;    178-223. 
Aim.  Dlv.   43-222;   82-576;   114« 

NY.  Snpp.  60-17;  81-579. 

Hun,  37-548. 
CiT.  Pro€.  14-425. 
Abb.  N.  C.  16-408. 

MKS. 

N.   y.   86-64;   134«141. 
I  Hun.  27-264;  42-376. 

App.     DIr.    4-318;    12-108:    38- 
170;  93-195. 

MIsp.  ]3-ri37. 

N.  Y,  Supp.  66-701;  87*583. 
fl6L 

Misc.   15-438;  .24-197. 
87. 
N.   Y.  86-64. 


N.    y.    86-64;    138-26;    167-579; 

162-220. 
Hun.  27-164;  42-376;  66-328;  85- 

560. 
App.    Dlv.    12-115;    17-255;    23- 
I     12;  38-170:  30-105;  41-10;  43- 

223;   57-187;   11O-906. 
Misc.   22-470;  50-435. 
N.  Y,   SuDp.  49-469;  60-791;  68- 

270;  loa-647. 

m* 

N.   Y.    71-250:   86-581;    137-591; 

162-219:    187-106. 
[fiun.    61-227;   63-50;   66-328. 
rApp.    Div.    1-254;   12-113;  21-14: 
I     42-352;    57-187;    62-379;    80- 
I    400:    AO-459:    03-25,    196;    94- 
[     194;  116-94. 
PlLse.    13-537;   19.290. 
K.  Y.  Snpp.  47-280:  68-269;  70- 
^  737;  81-111;  8CJ-896;  87-1011. 

N.  T.  54-377,  631;  61-52:  71-380; 
74-240;  94-235:  1O1-609;  116- 
37;  139-442;  187-105. 

Hun,  7-622;  67-482;  70-461;  86- 
000 

App.  Div.  1-415:  21-141:  38-133; 
42-352:  43-222;  62-384;  68- 
187;  96-463,  598;  96-176. 

N.  Y.  Snpp.  47-281:  56-617;  70- 
740;  87-563;  161-932. 

Rt.  Rep'r.  32-814;  38-6r  58-713. 

N.  Y.  Super.  49-171. 

N.  Y.  Ann.  Oas.  9-844. 
I«bd.  1. 

N.    Y.    103-637;    133-183;    143- 
527. 

Abb.  N.  C.   25-291. 
I«bd.  2. 

N.  Y.  84-215;  163-637. 

App.  Dlv.  86-490. 
Nbd.  S. 

N.  Y.  82-308;  146^349;  148-627. 

App.  Dlv.   96-471. 

8t   Rep'r.  47-860- 

Abb.  N.  C.  25-291. 


looe 


371. 

N.   Y.   72-94;  116-84. 
Huu,  80-288. 

-^PJL.  ^IIa  12-115:  41-10:  42- 
882;  76-307;  90-468;  98*26: 
113-669. 

Misc.   56-438. 

""sd';  1"0&%4T-'^'^   ''•-'"=  ^ 
372. 

g.    Y.    74-240:    116-37;    144-657. 
un,  8-268;   70-461;  80-288. 

^Rfi;  «^J^'-     12-109.     115:    41-10; 
*B-352;  43-^;  *4-42;  70-397 
90-463;   03-Sj. 

Misc.   50-438. 

N.    Y.    Snpi).   21»-321:   68-65;   59- 
70;    60-12;    86-890;    87-563; 
100*547. 
St.  Rep'r.  4-894;  14-134;  35-191; 

52*879;  53-713. 
Civ.   Proc.  29-259. 
N.  Y.  Super.  56-594. 
Subd.  1. 

N.  Y.  74-215;  151-642. 
Misc.  8-597. 
St.  Rep'r.  17-257. 
878. 

N.    Y.  94-309;   115-570. 

Hun,  42-225.  376. 

ApD.     Dlv.    4*315;    35-185;    89- 

105;  86-493. 
Misc.  22-470;  28-530. 
875. 
N.   Y.  95-617;   185-359. 
Hun,  22-228;  25-237:  26-173. 
App.  Dlv.  68-188;  98-195;  115- 

691. 
Misc.    11-385;    47-459:    49-438. 
N.  Y.  Supo.  74-234 ;  87-563 ;  95- 
962;   100-547;   101-387;   102- 
454. 
N.  Y.  Ann.  Cas.  5-159. 
376. 

N.    Y.     107-104;     121-626;    125- 

080;  144-498. 
Hun,  51-423:  70-43. 
ApD.   Dlv.   17-597;  28-92:  39-93: 
52-112,  116;  66-116;  89-608; 
167-133. 
Misc.  39-484;  45-484. 
N.  Y.  Supp.  45-305:  50-920;  69- 
1002;     80-219;    85-610;     94- 
775. 
St.  Rep'r.  6*521. 
Civ,  Proc.  14-297. 
377 

N.'  Y.  116-658. 
Civ.  Proc.  14-297. 
378. 

N.  Y.  86-580. 
Hun.  26-178;  46-ia 
App.    Dlv.   60-416. 
N.  Y.  Sopp.  69*1002. 
Civ.  Proc  14*297. 


NOTIflld. 


879. 

Hiin.  eO-344:  81-262. 

App.  DIv.  1-414;  8-96;  08-196; 

114.64. 
Misc.    12-588;    14-479;    48-344. 
N.   Y.  Supp.  30-792;  34-439;  T4- 

212;   94-20;    101-387. 
St.   Kep'*.  59-516. 
380. 

N.   Y.   110-351;   134-141;   142- 

534  ;  183-408. 
Hun,  45-30;  04-396;  85-48;  91- 

552 
App.'  DIv.    50-593;    93-490;    94- 

25;   98-380;    100-17;    111-18. 
Misc.   7-446;   9-234. 
N.   y.   Supp.   87-842,   951. 
St.  Rep'r.  2-197. 
Civ.  Proc.  19-157. 
N.  Y.  Ann.  Cas.  1-200. 
381. 

N.*  Y.  127-63;  128-296;  172-519; 

174-205. 
Hun,   78-307. 
App.    DIv.    14-122;    30-4T4;    41- 

139;    82-576;    100-473 ;    113- 

310. 
MlBc.   42-605;   49-470. 
N.  Y.   Supp.  98-710.  853. 
Civ.   Proc.  19-177. 
Abb.  N.  C.  29-149. 
883. 

N.  Y.   107-111;  115-85;  134-141; 

140-156;  152-529;  183-397, 
Hun,  42-829;  44-397;  59-58;  60- 

219;  73-430:  85-48. 
App.    DIv.    47-184;    48-896;    5«- 

596;  59-150;  02-60:  74-7;  83- 

170;  98-490;    100-473 ;   106- 

17. 
Misc.    0-37;    9-718:    11-384;    15- 

558;    17-189;    21-578;    28-607; 

27-180:    80-281:    81-975;    89- 

484  ;   40-67,   605  ;  41-35 ;  48- 

71. 
N.   Y.   Supp.   2-214;   30-283;   60- 

920;    55-426;    58-196;    09-170: 

70-592:    70-854:    80-219:    82- 

523  ;  87-842,   931  ;  94-775. 
St.  Rep'r.  9-718;  17-180;  23-607; 

28-189;    30-281;    31-975;    50- 

616. 
Civ.  Proc.  18-356. 
Abb.  N.  C.  20-428;  22-461,  482.     ' 
Dnly.  10-313. 
Dem.  5-333. 
Siibd.  1. 

N.    Y.    45-306;    47-519:    54-416 

78-.559:  89-334;  92-40:  30-284 

113-246;      110-354:      118-150 

119-220;      122-266;      128-298 

141-210;  152-629. 
Hun.   2-94;   11-143:  20-457:   81- 

129:   39-3.'S6;   50*.63:   53-614. 
App.  DIv.  4-463;  7-464;  30-214. 
Misc.  9-2.34. 
St.    Rep'r.    17-890:    19-702;    81- 

481;  34-443;  37-579. 

JkM6 


Civ.  Proc.  18-274;  19-1591 
Abb.  N.  C.  2S-479. 
Subd.  a. 

N.   Y.  48-527;  148-7. 
Hun,  31-620:  09-219. 
App.   DIv.    112-3T. 
Mi8c.   0-234;  39-482. 
N.  Y.   Supp.  80-222;  102-lOC 
St.  Rep'r.  38-862. 
Siibd.  3. 
N.    Y.   52-644:   57-851;   109-M3; 

112-560;      118-160;     1SS-5M: 

148-7. 
Hun.  28-254;  84-510;  87-2n;  48* 

173;  50-13. 
App.  DIv.  5-585;  02-60;  9«-«l 
Misc.  7-2. 

K.   Y.  Supp.  89-258. 
Civ.  Proc.  28-233. 
N.   Y.   Super.   53-347. 
Snbd.  4. 

Misc.   34-661. 
Smbd.  6. 
N.    Y.    78-559;    87-160:    lOT-T 

308:    108-136;    llO-STil;   H 

151:   142-537;   147-414. 
Hun.    83-534;    80-104.    252:  * 

600;    03-138;    08-379;    70-5' 

83-549. 
ApD.  DIv.  5-585;  40-19:  56-f 

59-1.53;  74-7;  89-496:  89-11 

93-331.     335:     90-322;    H 

714. 
Mlpc.  9-103;  28-424;  40-59. 
N.  Y.  Supp.  81-lBO;  83-15, 

85-778. 
St.    Rep'r.    17-196:    19-4«): 

165;    30-594;    44-155:    5» 

53-619. 
Abb.  N.  C.  17-420. 
Svbd.  T. 
U.  Y.  112-624. 
Hud,  42-629:  47-52;  50-274I 

567;  05-862,  ^^ 

App.   DIv.  28-93;  02-60;  IW 

Ml8c^*22-491:  27-211:  39.6J& 

N,  Y.  Supp.  8-229;  27-4S8. 

St.  Rep'r.  33-344;  47-T«). 

Civ.   Proc.   7-241;   18-357. 
888. 

N.  Y.  183-397.  ^ 

Hun.   34-510:  49-368;  58-328. 

App.  DIv.  55-554:  94-25. 

N.    Y.    Supp.   87-961. 

St.  Rep'r.  .^4-519. 

Connoly,   2-322. 

N.  Y.  Ann.  Cas.  5-161. 
Snbd.  1. 

Mlac.  7-630. 
Snbd.  3. 

N.    Y.    79-404;   80-610; 
108-246.  ^    ,-^ 

Appi   DIv.  49-19;  71-472;  112^ 
37 

Misc.  10-401:  84-626. 

N.  Y.  Supp.  75-754. 


<; 


«  ■ 

1 


J 
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N.  Y.   105-507. 
Hon.  47-28. 

N.    y.   92-584J   93-522:    109-311; 

112-500;  128-227;  18A-37. 
Hun.  52-394;  54-71;  91-552. 
A^.    DiT.    15-328;    24-418;    05- 

Mtet'  T-2, 

St.  Rep'r.  31-473. 

CiT.  Proc.  14-249. 

N.  Y.  Ann.  Cas.  4-185. 
184* 

N.   Y.   157-70. 

Hun.  24-82. 

Ajpp.  Dlv.  56-578:  59-810:  62-50. 

Ultc.    41-485. 

N.  Y.   Supp.  67-428;  69-245;  TO- 
857. 

Connolj,  2-619. 
labd.  1. 

N.   Y.    «5-383;  109-316. 

App.  Dlv.  59-302. 
jfl^c.  23-299. 
ffL  RepT.  31-472. 
JCW,  Proc.  25-307. 

un,   49-368, 
p.   Dlv.  46-363;  T5-83. 

JIbc     27-23 

H.  Y*.   Supp.* 57-010;  61-516;  T7- 
'^1078. 

Cir.  Proc.  20-67. 
la^d.  1. 
!K.  Y.  48-514. 
^Mlsc.  27-24.  684. 
ftlt.  Rep'r.  3^578. 
^!v.   Proc.  15-2i99;  29-67. 

fS^  Y.    140-150 ;   183-408. 
Hi»n,  37-3& 
I  App.   Dlv.  5-588;  29-206;  49-104: 

53-485^    70-127. 
Misc.  22-431:  24-729. 
iK.  Y.  &apy.  53-797:  60-869:  e3- 

56;    65-1059:    75-72;    88-920. 
Civ.  Proc.  7-282. 
Dera.  2-680. 


N.    Y.    125-200;    126-132:    133- 

517;  134-142:  142-1;   152-535; 

179-519 ;  183-397,  408. 
Hun,  63-41,  342;  73-432;  75-380: 

83-K50. 
App.    Dlv.    1-125;    n-76:    43-19; 

74-7;    82-576;    93-108,    335; 
^  106-334. 
Misc.     17-427;     24-156;     25-2S1. 

569;  39-384;  41-35.  478;  40- 

320;  50-330. 
N.  Y.  Supp.  53-300:  50-.';21;  76- 

854:     79-846;     85-1064;     86- 
,  ^  1009 ;  102-317. 
Bt.  RepT.  16-46. 
Civ.  Proc.  21-102. 
Abb.  N.  C.  20-428;  31-41S. 


lOOT 


389. 

N.   Y.  125-321. 
Misc.  31-544. 
890. 

N    Y.  94-217. 

Hun,  65-20. 

App.    Dlv.   17-518;  56-^7;   102- 

16;  109-528. 
Misc.  6-36;  33-663. 
N.  Y.  Supp.  45^707:  68-206;  92- 

1012;  98-711;  96-338. 
St.  Rep'r.  3-676. 
390a. 
App.   Dlv.   102-16;   112-290. 
Misc.  41-522. 

N.  Y.   Supp.   85-35;  9CB-100Q. 
391. 

Hun,  8-455. 
N.    y.    Supp.    9.3-711. 
Week.   Dig.  12-233. 
392. 
N.  Y.  61-497  ;  183-408. 
Hun,   64-60;    70-24;   89-113. 
App.    Dlv.  9-346:  21-522. 
N.  Y.  Supp.  18-571;  34-1083. 
LauB.  6-296. 
304. 
N.  Y.  99-185;  159-118;  162-191; 

164-224. 
App.  Dlv.' 18-593;  83-372. 
ItfTsc.  38-606. 
N.  Y.  Supp.  78-80. 
395. 
N.  Y.  54-417:  78-189:  86-75:  91- 

703;  98-217;  107-846;  118-243; 

172-497. 
Hnn,   10-9;  12-880:  14-557:  28- 

395;  .30-94:  37-504:  61-87;  63- 

147:  69-424:  71-325. 
App.   Dlv.  4-254:  14-267:  43-361. 

629;     52-68:     5«-4n6:     »?fc-604: 

98-493  ;  11-472  ;  106-896.  485. 
Misc.  7-206:  19-217:  22-433;  2S- 

573:  29-168:  33-375. 
N.  Y.  Snpp.  59-146.  K\^:  «4-P'-i : 

67-406:    69-518;    HS-.1052:    OO- 

769;  92-129;  94-905. 
N.  Y.  Super.  4-890. 
t96 

N.' Y.   81-143;  92-239:   107-72: 

186-37. 
Hun,   10-103:  0O-552:  91-552. 
AppJ    Dlv.    9-346;     24-418;    93- 

Mlsc' 11-384;  40-67. 

N.  Y.  Supp.  32-148:  80-238:  4.3- 
383  :  48-416  ;  81-249  ;  86-1009  ; 
101-387. 

Civ.  Proc.  6-86. 

Al.h.    N.   C.   22-482. 

N.  Y.  Ann.  Cas.  6-161. 
Snbd.  1. 

Hun,  28-211. 
Snbd.  2. 

Hun,  48-99. 


NOTifit}. 


Snbd.  8. 

N.   Y.   153-321. 
Hun,  16-175. 
Misc.   16-304. 
St.  Rep'r.  9-763. 

N*  Y.  132-377. 
Hun,  85-48. 
Misc.  17-427. 
N.   Y.  Supp.  26-769. 
398 

App.  Dlv.  O-2'/0;  11-479:  15-104; 

21-412;   31-681;   66-416;   115- 

96. 
Misc.    45-339. 
N.  Y.  Siipp.  44-271;  47-569;  52- 

221;    6»-1002;   96-340. 
Civ.  Proc.  19-157. 
399. 

N.*  Y.  122-263;  141-409;  149-84; 

156-327;    187-491. 
Hun.  50-318;  64-397.  498;  76-25; 

77-25;  81-209,  212. 
App.  Dlv.  6-270;  31-580;  34-188; 

73-428;  76-448:  90-47. 
Misc.    6-252;    10-126;    18-215. 
N.  Y.  Supp,  28-239;  30-714,  940; 

52-222;  77-71. 
Civ.   Proc.   19-157. 
Abb.   N.  C.  31-297,  n. 
N.  Y.  Ann.  Cas.  5-388;  8-360. 

400* 

App.   Div.  6-270. 
401  ■ 

N."    Y.    102-400;    144-512;    148- 

306;  172-497;  178-223;  183- 

408. 
Hun,   71-596;  75-311:  78-307. 
App.    Dlv.    19-435:    21-410:    36- 

474:     58-494:     67-428:     96-45: 

94-196;       104-20;       105-249 ; 

112-200. 
Misc.   6-37;  17-136;  26-460;   33- 

N.'  Y.'  Supp.  44-247:  47-569;  55- 
449;  69-518;  86-592;  87- 
1011:  93.<>98:  98-423. 

riv.    Proc.    26-307. 

N.  Y.  Ann.  Cas.  1-205;  2-424. 
402. 

N.  Y.  183-408. 

Ilun,  48-07. 

App.    Dlv.   9-346;   98-381. 

St.   Rep'r.  10-339. 

N.  Y.  Super.  48-383. 
403. 

N.  Y.  107-104:  140-409;  141- 
409;  149-65;  183-408. 

Hun,  24-130:  71-327. 

App.  Dlv.   109-402. 

MlRO.   11-229:  34-062. 

N.  Y.  Supp.  70-592. 

Dem.   2-29;  3-301. 
405. 

N.  Y.  119-.344:  176-403. 

Hun,  53-194;  60-4;  81-211. 


App.  Div.  31-581:  36-82:  «^ 

84-442;    96-47;    106-90;  Ht- 

767. 

Misc.   24-457;   51-464. 

N.  Y.  Supp.  53-710:  55-515:  ?•• 

856;  94-^19;  97-843;  100-424. 

ClT.  Proc.   19-391. 

N.  Y.  Ann.  Cas.  2-37. 

406. 

N.   Y.   122-222;   149-68. 
Hun,  47-539;  49-439;  63-122; 
397;    66-74;     71-696.  588;  74« 
433;  81-20Q. 
Misc.   11-281. 
N.  Y.  Supp.  58-197. 
Connoly,  2-285. 
467. 

N.   Y.  57-851. 
Cow.  6-238. 
408. 

N.  Y.  91-308. 
Hun,  82-104. 
409. 

Law  Bull.  2-14. 
410. 

N.    Y.    75-579;    82-400: 
92-584;  104-192:  118-243: 
86:   120-251:   125-525:  12T 
128-371;  133-5;  140-156;  1 
216. 
Hun,  46-597;  60-59:  51-402: 
219;  62-185;  6-1-407:  83- 


111 


•165. 


App.  Dlv.  7-464:  34-179: 
42-; 


361;  43-302;   74-7; 
96-321 
Mis  .  7-446  :  16-317  ;  47-5W. 
N.  Y.  Supp.  51-775:  52-wr; 

873  ;  95-966. 
St.  Rep'r.  31-52;  88-850:  41-! 

46-788;  50-617. 
Abb.   N.   C.   16-452;  22-484; 

89 
N.  Y.  Super.  51-320. 
Dem.  6<*S84. 
Siibd.  1. 

N.  Y.  169-224. 

Hun.  3O-<M0;  47-541;  48-108;  74 

627. 
App.  Dlv.  5-76:  10-450. 
St.    Rep'r.    31-976;    88-68»;  4Si 

454. 
Oonnoly,   1-645. 
8iibd.  9. 
N.     Y.     82-1;    91-106:    100-2B 

140-160. 
App.    Div.   93-317. 
Civ.  Proc.  21-5. 
412. 

Anp.    Div.   86-77;  36-85. 
Misc.  24-457:  4i-55S. 
N.  Y.  Supp.  55-515. 
St.   Rep'r.  24-296. 
413. 

N.   Y.   102-720. 
Hun.  24-438;  27-166;  29-944; 
I  344 

I      App.  DlT.  1-326:  82-227. 


NOTES. 


S€l8C.  81-254. 
Bt.  Rep'r.  14-158. 
CiT.  Proc  10^210. 


ff-    Y.    81-143:    82-142:    09-19S 
iae-315:       12S-202;       127-62 
153-317:      144-512;      145-423 
148-7:    186-37. 
Han,  80-343:  44-397;  62-189;  68- 
41;  Tl-597;  77-26;  81-211;  83- 
207. 
App.    DiT.    22-311;    80-214;    81- 
HJ'  ^Sr?2:  89-98;  111-428;  61- 
241;     66-344;    82-675;     04-46; 
93-400  ;      86-357  ;      105-168  : 
106-90. 
Misc.  15-559;  26-280;  86*-745;  40- 
67;  41-477;  51-465. 

^-«IJISPPi,5»-223:  55-431,  516; 
S8-592  :  87-842 ;  88-717  98- 
1012:    94-319;    100-424.- 

8t.  Rep'r.  27-189;  80-281;  81- 
482;   38-1025:  87-579;  43-88. 

Abb.  N.  C.  13-417;  ]Kft-482. 

N.  Y.  Ann.  Cas.  1-207. 

p.  |\88--81fi;  119-347;  144-515; 

•Ban,    60-322;  53-194:  57-567. 
fApi^    Dlv.  9-841;  95-357;  105- 

lo8. 
gt.  Rep'r.  8»-686;  88-844. 
H.  T.  Saper.  4!9*SQ7, 

■b«.  a. 

N.  Y.  87-441. 
iClT.   Proc.  7-824;  14-425. 
ftbd.  8. 

g.   Y.  94-217;  101-574;  152-529. 
»nn,   30-541;  82-265;  83-582. 
telfic.    5-485;   22-490. 
PCIv.  Proe.  5-278:  7-241. 
Abb.  N.  C.  13-420. 
MA.  4. 

Hun,  47-52;  70-65. 
Misc.  9-2%;  24-49r;  28-281 
N.  Y.  Snpp.  28-241;  58^711. 
8t.  Rep*r.  53-511, 
CIt.  Proc.  19-212. 
Abb.  N.  C  28-479:  81-297. 
N.  Y.  Soper.  61-m 
15. 

N.  Y.  59-533  ;  148-7  ;  178-223  ; 

188-300. 
Hun,    7-7:' 10-328;    14-189;    19- 

246;  68-41;  70-66. 
App.  DiT.  5-201:  86-82;  40-117; 
^^56-598;  82-575;  93-194,  817. 
Misc.  16-401;  17-427;  41-477. 
N.  Y.  Snpp.   81-579;  87-563. 
^Ctv.  Proc.  11-42. 

He. 

N.  Y.  84-622;  126-495;  180-571. 
Hjn,  18-579;  15-97;  27-48;  85- 

881. 
App    tMr.  1-590;  28-!)06:  47-236; 

67-319;  94-431;   106-202. 
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Misc.  6-250.  254;  7-397;  14-424; 

22-321;  39-668.'  — "^. 

N.  Y.  Supp.  29-1105;  50-389;  74- 

506. 
Civ.  Proc.  23-320. 
N.  Y.  Ann.  Cas.  2-379.- 
417. 

N.  Y.  177-234:  188-56. 

Hun,  24-636,  646. 

App.    Dfv.    55-421;    67-819;   94- 

Mtec.' 24-614;    88-695;   48-173! 
N.  Y.   SiiDp.  41-212;  53-920;  74- 
506;    88-235;    95-255;^  108-177. 
Abb.   N.  C.   18-SOO. 
Daly,  10-396. 
418. 
N.    Y.    180-571;   177-235. 
App.    DIv.    16-446,    496;   81-50. 
Misc.  20*288;  48^1 73.    ' 
N.  Y.  Supp.  41-212 ;  95-265^,    . 
N.  Y.  Super.  58rl88. 
N.  Y.  Ann.  Cas.  4-192. 
419. 
Hun,  61-46. 
App.   DIv.  16-446. 
N.  Y.  Supp.  44-451. 
Civ.  Proc.  15-320;  21-39. 
N.  Y.  Ann.  Cas.  4*190. 
420. 

N.  Y.  182-285. 

Hun,  59-6.  • 

App.    DIv.    14-462:    15-446;    81- 
289:  37-327:  49-280;  70h25(  66« 
277;  lll-6i4. 
Misc.  23-337. 

N.  Y.   Supp.  52-986:  63-287. 
N.  Y.  Ann.  Cas.  4-192;  6-CS;. 
421. 
N.  Y.  177-2.34;  188-55. 
Hnn,  36-201. 

App.     Div.     15-496;    38-69;    43- 

580:    52-232:    86-004;    88-275; 

101-287;    102^428.;    105-305; 

108-234* 

MlBC.   10-259:   17-563;  27-330^     . 

N.  Y.  Supp.  44^497;  51-658;  $8- 

721:     88-,358:     85-7JL;     91-658; 

92-512;   93-995. 

Civ.  Proc.  11-452;  15-6,  265;  X9- 

333;  21-336. 
N.  Y.  Ann.  Cas.  l'r40T. 
422. 

Hun,  16-625. 

App.  DIv.  15-497;  88-275. 
Misc.  32-530. 

N.  Y.  Supp.  67-460:  85-71. 
Civ.   Proc.  6-69.  • 
How.   58-276;  63-79;  66-97. 
423. 

App.   DIv.  4-618;  17-630.        ..     » 
Civ.  Proc.  15-39. 
N.  Y.  Ann.  Cas.  4-164. 
424. 

N.'  Y.   108-355:   142-155. 
App.   DIv.  43-179. 


NOTES. 


Misc.  f-427;  ie.544:  26-146;  28- 
.  671.      . 

N.  Y.  Supp.  66-805. 
426. 

N.  y.  iQO-xeo. 

Hun,  83-424. 

App.   DUt.  168-175. 

Misc.  23-645. 

N.  Y.  Sapp.  06-52. 
426. 

App.  Dtv  66-687 ;  66-873 ;  16^4- 
404 

Mi«c.  '01-2S7. 

N.  Y.   Supp.  66-472;  73-277;  89- 
254. 

St.  Rep'r.  17-427. 

Civ.    Proc.    14-406;    19*351;    21- 
871. 

N.  Y.  Ann.  Cas.  16-848. 
Svbd.  1. 

N.  Y.  84-445,  622. 

Hun,  47-607. 

App.  Dlv.  97-158. 

St.  Rep'r.  34-402;  6S-«n. 

Civ.   Proc.  8-201:  14-344. 

Abb.  N.  C.  IT-101. 
Bvbd.  2. 

App.   Dlv.  27-281. 

Misc.   22-580. 

N.   Y.   Supp:  56-747. 

av.  Proc.   12-151. 

Abb.  N.  C.  18-413. 

8«bifr-ai 

N.  Y.  84-445. 
Hun.  66-423. 
SvbdL  4L 

N.  "T.  66-124;  87-568. 

Hun,   66-423;   68-603:  69-622. 

App.  Dlv.  20-203;  164-404. 

Mlsc^    12-209;   26-504. 

N.  Y.  Stop.  14-487;  16-674;  39- 

254  ;  ^-643. 
Abb.   Pr.   6-307. 
How.  Pr.  16-144;  24-30;  69-406. 

42r. 

App.   Dlv.  T3-143 ;  80-306 ;  99- 

eb;    106-391. 
Hun,  34-183;  47-606. 
Ml  PC    12-233 

N.  Y*.  Supp.  76-747 ;  94-808. 
N.  Y.  Ann.  Cas.  2-117. 
428. 

N.  Y.  106-341. 

App.  Dlv.  27-281 :  73-143  ;  166- 


pp.  I 
39;  106-392. 


Misc.   22-588. 

N.  y.  Supp.  60-747  ;  76-747  ;  93- 
800. 

Civ.  Proc.  25-308. 
429. 

ClV.  Proc.  15-39. 
486. 

N.  Y.  105-340. 

App.  Dlv.  08-376w 

Misc.  7-00. 

N.  Y.  Supp.  89-434. 


431. 

N.  Y.  87-137;  101-440;  188^91. 

Hun.  26-470;  72-603. 

App..  Dlv.  65-20:  67-557:  80-S8S; 

lNi-633:  ^-225:  91-0.  91 
Misc.  12-470. 
N.  Y.  Snpp.  33-680:  80-83d:  »- 

450;  86-438. 
Civ.  Proc.  14-266;  16-203. 
X.  Y.  Super,  69-480. 
S«bd.  3. 
N.  Y.  121-226:  138-40S:  lSl-«5a 
Hun,  33-152;  48-191;  61-301;  TS- 

82,  297. 
App.   Dlv.   67-557. 
Mlac.  14-435:  16-4;  17-55B:  17«, 

651,  720;  62-631. 

N.   Y.   Sopp.   4-160;   10-913: 
800;  29-1003;  68-390;  69*713: 
102-473. 

St.  Rep'r.  16-774;  82-110. 

Civ.    Proc.    13-234;    16-262;  W- 
364;  22-435. 
482. 

N,  Y.  87-137,  355;  93-508;  11* 

437;    121-718;    137-610;    138- 

265;    176-145. 
Hun.  81-207. 
Awp.  Dlv.  8-574;  66-583;  77-1 

87-234  ;  104-557. 
Misc.  86-316;  33-578. 
N.  Y.  Supp.  61-922;  68-88&;  n 

274;    90-671. 
St.  Rep'r.  38-406. 
Abb.  N.  C.  23-238. 
N.  Y.  Super.  69-480. 
N.  Y.  Ann.  Caa.  4-248;  9-968. 
Subd.  1. 
N.  Y.  87-365. 
Hun,  17-817;  82-100;  86-177:  < 

286. 
App.    Dlv.    39-230;    66-32;    1 

N.  Y.'Snpp.  66-743;  67-112. 
St.  R«p'c  61-3G4. 
Civ.  Proc.  13-234. 
Abb.  N.  C.  31-177. 
How,  Pr.  66-184« 
N.  Y.  Ann.  Cas.  10-380. 
Svbd.  2. 
ApD.   Dlv.  1-135:  41-189;  60«St 

77-210;  98-138. 
N.  Yi  Supp.  69-770;  66-1024;  fl»- 

600. 
St.  Rep'r.  60-282. 
N.  Y.  Ann.  Cas.  16^3391 
Snbd.  & 
N.    Y.    70-223:    87-137;    09-«W. 

104-480;      116-437;      136-346: 

146-283.  _ 

Hum  48-190:  72-602:  84-296:  ^R- 

404'  90-36 
App,  'dIv.    i-135;    8-.'574;  56-M; 

{^-567:  60-32:  66-582;  Tt^ttO; 

87-286;  98-18a 
Misc.  13-86. 
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NOTES. 


X.  T.  Sopp.  K-40a;  21-543;  32- 
438.   flflS;   S4-308. 

St.  Rep'r.  7-872;  22-849. 

a?.  P«>c  22-435. 

How.  Pr.  N.  S.  2-156. 

N.  T.  AnD,  Cas.  10.841. 
183. 

N.  t.  104-477. 

App,  DiT.  108-175. 

Hun.  83-424. 

N.  Y.   Supp.  Oe-35. 
184. 

Hun.  15-533. 

App.  Dlv.  18-400;  104-404. 

N.  y.  Supp.  73-273. 

N.  Y.  Ann.  Cas.  1-40T;  10-343. 
I«bd.  2. 

N.  Y.  7.^256;  138-269:  143-78. 

App.    Dlv.    23-188;    2B-105;    66- 
587;  67-557. 
188. 

N.  Y.   122-264:  148-310. 

Hon,  «»*278;  T4-e33.   • 

lilac.  8-240;  80-M:8j  42-267. 

H.  Y.  Supp.  62-165;  85-1063;  86- 
543 

8t.   Rep'r.   12-652. 
Civ.   Proc.    10-15^;  25-»08. 
Y.   Ann.  Cas.  2-426;  8-18. 


& 


Hun,  60-273. 

lilac.  22-542;  80-21^:  41^267. 

N.  Y.  Supp.  49-1004;  62^165;  86- 

543. 
N.  Y.  Ann.  Oaa.  8-ia 
87. 

;  W.  Y.  12«-264. 
App.    Dlv.    75-47. 
Misc.  28-300. 
.  Y.  Supp.  5O-890. 
t.   Rep'r.   18-432. 
[CIv.  Proc.  19-157. 
Y.  Ann.  Caa.  8-18. 

K.   Y.    80-644;    98-666;   112-390; 

104-176;    148-310;   178-223; 

182-228. 
Hun,  16-436;  26-465;  27-41;  30- 

207:  82-17;  SO-352. 
App.    niv.    35-587;    58-376;    81- 

214:  102-480;  115-409. 
HlRC.  8-608;  16-148.  B91:  28-117; 

87-517^    38-575;    51-238, 
K.  Y.  Supp.  29-695;  75-973;  86- 

543 
8t!  B*ep*r.  4-867. 
Civ.  Ppoc.  14-46,  90;  15-77;  16- 

391. 
N.  Y.  Ann.  Cas.  2-425. 
K.  Y.  Snpcr.  5S-220. 
hibtf.  1.       I 

N.    y.    50*8771    63-114;    85-313; 

88-216:  98-665;  128-591. 
Hun.  67-287. 

App.  DiT.  9-462;  22-474;  66-551. 
lllsc.  8-246. 

8t.  Rep*r.  18^904;  28-817. 
Ct.  Proc.  6-218* 


mi 


Snbd.  2. 

N    Y    74-68 

n'.  Y.  Supp.'  2-355;  22^1069. 
Snbd.  3. 

App.  Div.  66-5^6. 
Snbd.  4. 

N.    Y.    72-239:     76-78;    101*4S&; 
130-193;  155-62;  129: 

Hun,  9-625;  14-74 ;  90-233. 
Snbd.  5.    . 

N.    Y.    110-645;    112-385;    121- 
694;  178-223. 

Hun.  67-287. 

App.   Dlv.  9-462;  45-528. 

Misc.  8-240. 

«t.  Rep'r.  28-317;  51-364. 

.CIv.  Proc.  6-221. 

App.  Div.  It404. 
Snbd.  6. 

Misc.   23-299.  I         . 

Snbd.  7. 

MbBc  27-34ft. 
439. 

N.    Y.    112-382;    1*7-492;    143- 
172;  176-520;  182--228 ; 

Hna,  27-40;  36-224. 

App.  Dlv.  9-462t  22-474:  60»133; 
75-47  ;   98-141  ;    1O2-430. 

Misc.  16-148:  2S-117:  S8-C75. 

N.  Y.  Supp.  &0^23;  70-139;  »7- 
959:    84-135;    90-5G1. 

Civ.   Proc.  14-45,  88. 
440. 

N.   Y.   131-184. 

Hun,  38-152. 

App.  Dlv.  14-398;  34-188:  48- 
179;  46-310;  67-504;  78-77;  75- 
47;    111-581. 

Misc.  7-523;  31-54;  49-336. 

N.   Y.  Supp.  54-.^36:  59«et4:  61- 
686;    64-545;    77-959 1   98-496. 

St.  Rop'r.  11-264. 

Civ.  Proc.  19*165. 

N.  Y.  Super.  55-5m 
441. 

N.   Y.   76-.'SpO:  80-3Wr:   1.^3-61. 

App.   niv.  53-259:  106-2»4. 

Misc.   7-,'»23;   40-:«7;  49-336. 

N.   Y.   Supp.   81-1031. 

CU-.  Proc.  19-165. 

442. 

N.   Y.  142-214. 

Hun,   .^18-152;   54-,'577. 

App.   Dlv.  46-310 ;  75-47 ;  109- 

720. 
Misc.   47-24^. 
N.  Y.  Supp.  50-899:  61-886;  77- 

959;     95-872;     96-543?     97- 

1003.' 
443. 

N.  y.  142-213. 
Ilnn,  37-280:  38-152, 
App.  Dlv.  14-398. 
444 

App.  Div.  50-'*si;  ««r*44.,  . 
,  n;  Y.  Supp.  89-564. 


n 


KOTBS. 


AP^., 


4411, 

N.  T.  182-867. 

Hun.  5e-242.    _ 

App.  DiT.  71-526. 

Misc.  7-523. 

N.  Y.  Supp.  75-1021;  lOS-596. 

446* 

N.  Y.  87.5©9;  117-442. 

Hun.  19-300;  27-596;  84-243;  90- 

161. 

Dlv.    17-619;    49-268;    53- 

J71;    75-532;    7^-172;    80-514; 

95-624;   107-137 ;   114-676. 
Misc.    12-315;    16-312,    483;    32- 

284  ;  33-561 ;  45-37 ;  48-17*  ; 

49-2. 
N.   Y.   Supp.   5-189;  63-417;  65- 

848;     78-276:     81-129;     94- 

954;  96-400;  99-1026. 
St.  Rep*r.  60-171. 
Civ.  Proc.  14-320,  828. 
447. 

N.  Y.  109-267;  128-532;  138-54; 

155-39. 
Hun,  54-577;  90-586. 
App.    Dlv.    4-56;    7-279;    8-588: 

9-121;  29-554:  38-862;  51-390; 

53-168;   54-16;  58-59;  67-694; 

75-433:     78-386:    92-425;    95- 

€24;    114-72;    115-210. 
Misc.  28-409;  24-8;  26-489;  32- 

284;   33-373,    561;   44-276;   45- 

87,    268;    47-19;    48-174. 
N.  Y.  Snpp.  35-976;  51-1089;  52- 

189;    65-815;    78-276;    79-964; 

99-689;  100-917. 
St.  Rep'r.  13-565. 
N.  Y.  Super.  59-27. 
Abb.  N.  C.  18-160. 
448* 

N.*  Y.  91-308. 

Hun,  58-447;  72-838;  87-51;  90- 

161. 


Apn.   Dlv.   14-262;  61-1;  62-127, 
470; 


67-432;    7'5-632;    78-335; 

92-297. 
MlTsc.    8-341:    28-581;    24-8,    68; 

26-340:  30-102:  83-65,  561;  37- 

37,   525;    41-651;    48-174;    51- 

351,  575. 
N.   Y.  Snpp.  29-338;  57-140;  61- 

839;   70-163,    742,   930;    72-687; 

78-276;    79-964;     83-398;    87- 

181. 
Civ.  Proc.  19-246. 
440. 

N.    Y.    126-201:    129-287;    134- 

518 ;  136-655  ;  166-322  ;  183- 

384 
Hnn,  56-634:  62-495;  69-396;  76- 

171;  79-182. 
App.   Dlv.   3-271;   6-254;   17-619: 

20-87:  25-207;  28-364;  41-198; 

42-103;  51-523,  532:  53-85,  253; 

03-526;    67-473;    76-3.'9:    77- 

342;  81-161:  82-628:  80-5;  98- 

810;   106-558;   114-676. 

1019 


MI8C.  9-73;  10-114;  12-31S.  3»; 
13-274;  14-13,  603;  16-359;  1ft- 
243,  616;  23-656;  24-8;  SS-cn; 
28-410:  82-426;  37-768:  39- 
640;  42-30;  4S-223;  61-27L 

N.  Y.  Supp.  29-«>.  612;  61-250; 
52-120;  55-506;  56-219:  88- 
1031;  62-390;  64-»35;  OB-MI; 
71-607;  76-942;  78-522;  T»- 
74  ;  81-1042  :  85-282  ;  90^2 ; 
98-603 ;  96-665 ;  99-109S; 
101-39. 

St.  Rep'r.  13-741:  15-36L 

N.  Y.  Ann.  Cas.  4-369. 
450. 

N.  Y.  116-584;  186-20L 

App.  Dlv.  69-79. 

Mlac.  24-8. 

N.  Y.  Snpp.  74-567. 

St.  Rep*r.  6-736. 

Abb.  N.  C.  27-46. 
451. 

N.   Y.  84-659;  98-82;  96-686i 

Hun,  24-646.  i 

App.  Dlv.  1-83;  88-114:  57-«2; 
58U466;  66-544;  76-75;  lU- 
37. 

Misc.  16-98;  24-8;  26-451:  «•• 
880 

N.  Y.'  Supp.  36-771;  56-627;  M-? 
592:  6.3-1033:  68-275;  69-^ 
78-366;  98-1067.  ^ 

St.  Rep'r.  8-190. 

Civ.  Proc.  14-27. 

N.  Y.  Super.  69*108. 
452. 

N.  Y.  106-260:  112-835;  1«- 
532;  127-462;  183'*54.  V»\ 
184-568;  172-471;   181-306 

Hun.  48-446;  62-6;  64-415:  •  . 
294;    77-568:    82-149;    85-23^ 
500;  89-386. 

App.  Dlv.  2-288;  4-54;  6-620:  7- 
279;  8-523,  587;  13-337;  «• 
487;  20-480;  28-616;  29-lTt 
554;  32-39.  141;  38-536;  44- 
225;  50-95,  243;  51-468;  53- 
171;  64-208;  66-68.  18o:  67- 
210;  62-127;  68-10;  74-62:  7»- 
448,  606:  79-586:  81-204;  8»- 
288,  662;  84-428:  86-«.  4S.: 
87-297;  90-434:  96-190,  624: 
96-396;  97-528;  99-101: 
106-409:  106-294;  111-251, 
813;   118-325;   116-483. 

Misc.  6-G:  8-6.  841.  618;  10-215. 
328;  11-250;  18-6;  14-100,  »0: 
lT-297.  698:  18-174:  19-567: 
23-409:  24-7:  25-124:  26-55». 
586;  32-91:  38-459;  85-113;  »• 
280:  41-133;  43t407;  45-M: 
47-19;  48-221.  478. 

N.  Y.  Supp.  28-892:  30-9M:  31- 
311:  82-515;  83-43.  862:  86- 
1057:  44-484;  47-83;  49-10,  IJ: 
51-813.  1089;  52-189.  854:  «- 
936,  1021;  66-471,  650;  VTSm, 


NOTES. 


60-680;  C3-818;  64-751; 
S-796;  67-262.  365,  617.  869; 
«8-325;  7O-d30;  T7-202;  79- 
502;  80-316,  868;  82-1038;  8S- 
»0-182  ;  »1-169  ;  94-277,  611 ; 
»5-513;  97-673;  98-235;  lOl- 
966;  lOa-330. 

St.    Rep'r.  13-565;  60-171. 

Civ.   Proc.  21-379. 

N.   y.  Super,  58-257. 

K.  Y.  Add.  Caa,  1-11,  220;  »-211. 
224;  4-194;  6-45. 


N.   Y.  134-572. 

Hun,  19-188,  295.  301;  25-267. 

App.  Dlv.  78-392 ;  87-100 ;  106- 

294'   112-749 
Misc.' 14-300;  26-86,  451. 
N.   T.  Supp.  85-1057:  84-67. 
N.   Y.  Ann.  Cas.  2-211. 

y54. 

N.'  Y.   188-192;  174.,285. 
Hun,  68-414;  71-4. 

Aop.    Dlr,    l-SSSg;    6-348;    7-386: 

0-249:  23-362;  41-503;  61-245; 

T8-S92. 
Misc.  12-397:  15-353,  478:  16-96, 

557:  20-37;  89-640;  45-175; 

47-363. 
N.    Y.    Supp.    48-239 ;    64-977 , 

;  Hun,  19-37. 

App.   Dlv.  2-429. 

mac.  18-96,  97;  20-37. 
,  N.  Y.  Supp.  44-311. 
(80* 

[Him.    25-267;  66-403;  81-85,  89. 
,App.   I>iv.  16-618. 
,Mlsc.   6-78;  16-96,  97;  28-36. 
iV.  Y-  Supp.  44-1057;  54-481;  62- 

Abb.   N.  C.  29-403. 
•  N,  Y.  Ann.  Cas.  1-66. 
)57. 
Run,  81-299. 
158. 
App.    Dlv.    a8-314;    64-497:    74- 

415;  77-213;  84-464;  97-150. 
MUc.  7-419;  12-459;  13-77;   18- 

354    568 
N.  Y.'  Supp.  30-410:  84-256:  57- 

10:  72-230;  84-5f8;  89-649. 
Abb.  N.  C.  81-145. 

App.    Dlv.    64-497;    78-632;    84^ 

464;   97-151. 
Misc.  7-419;  11-621;  18-354,  568. 
N.  Y.  Snpp.  30-410;  34-178;  72- 

230;  84-573;  89-640. 
Abb.  N.  C.  29-338;  31-145,  483. 
480 

Hon,  87-^^. 

App.     DTv.'   4-433;     26-186:     84- 

127;  38-314;  74-415:  84-464. 
Misc.   13-77:  18-354,   508. 
.  N.  Y.  Snpp.  34-178;  54-606;  77- 
546;  82-995;   102-211. 


Abb.  N.  C.  29-.339;  31-488. 

N.  Y.  Ann.  Cas.  7-122,  n. 
461. 

App.   Dlv.   34-127. 

Misc.  18-599;  19-592;  52-8. 

N.   Y.  Supp.  44-406;  54-600. 

Abb.  N.  C.  31-46. 
462. 

Misc.  7-420. 

N.  Y.  Supp.  98-557. 

Abb.  N.  C.  31-147. 
463. 

N.  Y.   Supp.  d8-557. 

N.  Y.  Ann.  Cas.  7-128,  n. 
464. 

N.'  Y,  115-520. 
465. 

Misc.  30-468. 

N.  Y.   Supp.  98-557. 

N.  Y.  Ann.  Cas.  7-128. 
466. 

Hun,  88-301. 

N.  Y.   Supp.  98-66,  567. 
467. 

App.    Dlv.    4-434;    38-314;    95- 

Mlsc' 13-77. 

N.   Y.   Supp.  57-10;  88-403. 

N.  Y.  Ann.  Cas.  7-123. 
468. 

App.    Dlv.    99-59. 

Misc.   22-554;  42-541. 

N.   Y.   Supp.  86-64;  90-657;  82- 
240. 

Civ.  Proc.  21-9. 

Abb.  N.  C.  17-425. 

Dem.  2-642. 
469. 

App.  Dlv.  99-59. 

Misc.  7-419;  27-540;  28-318;  86- 
866 

N.  Y*  Supp.  74-927;  90-657;  92- 
240. 

Abb.  N.  C.  31-145. 
470. 

Hun,  17-543. 

App.  Dlv.  101-180. 

Civ.  Proc.  9-146. 

Abb.  N.  C.  ll-lOO;  17-391. 
471. 

N.  Y.  133-61. 

Hun,  72-893. 

App.  Dlv.  60-312 ;  84-896 ;  106- 
294 

Misc.   17-341. 

N.  Y.  Supp.  70-75;  94-611, 
472. 

Hun.  34-431;  62-305. 

N,  Y.  Supp.  92-240. 

Civ.  Proc.  6-305. 
473. 

N.  Y.  134-572, 

App.  Dlv.  88-250:  60-312. 

N.  Y.  Supp.  70-75. 

Civ.   Proc.   14-384;   19-268. 
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NOTES. 


474. 

App.  Div.  80-53. 
Misc.  28-310. 
N.  Y.  Supp.  80^238. 
Week.  Digr.  10-447. 
476. 

N.  Y.  17-218. 
Barb.  26-336. 

476. 

Hun,  14-505. 
Civ.   Proc.  9-146. 
Abb.  N.  C.  17-39L 

477. 

N.  Y.  100-267. 
478. 

App.    Div.    112-14. 
470. 

Hun,  61-47, 
App.   Dlv.  86-604. 
N.  Y.   Supp.  83-358. 
St.  Rep'r.  6-809. 
Civ.   Proc.  21-39. 
480. 

N.  Y.   Supp.   1O2-209. 
481. 

N.  Y.  62-139;  111-547;  168-540: 

169*100. 
Hun,  14-167;  38-294;  41-^60. 
App.    Dlv.    20-575:    36-217:    37- 

521;    53-601;    63-202;    67-320. 

358  ;  76-414  ;  88-182  :  04-442  ; 

106-339;    110-659;   112-14. 
Misc.  24-455;  28-118;  33-695;  40- 

54;   41-125;   60-281, 
N.   Y.   Supp.   66-7S,   740:  71-279; 

74-506  ;  86-190  ;  88-235  ;  97- 

55,  829;   98-382;   106-466. 
Abb.   N.   C.    13-215;   18-201. 
Civ,  Proc.  19-53;  21-27. 
N.  Y.  Ann.  Cas.  2-278. 
Biibd.  1. 

N.    Y.    47-360;    61-108;    73-292; 

94-302;  104-543. 
Hun.  43-433. 
Svbd.  2. 

N.    Y.    42rS3;    43-71;    60-1:    64- 

276;  69-176;  75-1;  76-284;  81- 

296:     83-245;     84-428;     88-38: 

89-150:  97-370;  106-278;  107- 

61;     113-662:     114-411;     125- 

280;    130-510;    182-518;    163- 

433;    158-493;    166-289;    167- 

190;  169-118. 
Hun,   10-582:  31-433:  37-102. 
App.    Dlv.    13-557;    20-227:    22- 

104;    24-443;    28-227;    30-510; 

37-524;    42-479;     44-368;     8S- 

553;  98-501;  112-502;  114-107. 
Mlso.  7-24:  9-5S:   17-33;  20-282; 

30-lCO,  334;  50-48. 
St.  Rep'r.  9-719:  29-660;  39-418; 

46-571;  49-422;  69-379. 
Civ.   Proc.  4-117;  9-164;  16-213; 

17-489:  23-286. 
Abb.   N>.  C.  20*286;  21-467;  23- 

432;  28-267. 


47-&1 


Svbd.  3. 

N.  Y.  109-202;  169-113. 
Hun,  36-285;  66-196. 

App.  Dlv.  60-288. 

msc.  12-4. 

St.  Rep'r.  49-180. 
483. 

N.  Y.  170-42. 

Hun,  41-257;  90-507.  _  , 

Apjft.    Dlv.    49-G40;    66-481;  g* 
^3;    89-38;    91-184,    416;  ••-] 
293. 

Mlsc' 9-308;  8O-305. 

N.  Y.  Supp.  35-962:  61-348:  «• 
891;  73-301;  86-80:  86-32U 
959;   89-^96;   192-^9. 

St.  Rep'r.  12-126;  14-702;  15* 
906. 

Civ.  Proc.  15-206. 
4S4 

n'  Y.  60-487;  66-332;  68-394;! 
75-567:  94-22:  99-24P:  n7*J 
442:  138-28J:  151-186:  IW 
86;  169-113;  170-42;  1T4- 
281 ;   184-51. 

Hud.     81-598;     32-332:     33- 
37-102,  518;  40-60;  41-573: 
514;  74-2a 

App.    DW.    6-172;    8-43;    tO-l 
517;     27-71:     2»-.»»72:    30-? 
31-494;  32-634;  39-22:   '^  " 
62-588;    68-186,    80i; 
62-192:     68-192;    74-147; 
860;  82-644;  88-541;  100 
110-904;  112-26,  30;  116- 

Mlsc.  9-18;  13-870;  17-712: 
648:    SO-mi:    3S-361;^  3' 
36-91 ;     43-^ :     41^129. 
470.  494;   46-175;   80-48: 
351. 

N.  Y.  Supp.  34-548:  48-2*1: 
1014;    61-30;    68-578;    ^ 
77-518:    81-539;    86-lOt 
982;     91-881,     986;     9r 
749 ;     97-829 ;      100-526, 
101-606;    102-359,    1039.      _., 

St.  Rep'r.  7-159:  13-852:  17-5- 

Civ.  Proc.  9-144,  220;  ll-«t 
16-258.  ^ 

Abb.  N.  C.  20-222;  23-189;  »*: 
107. 

N.  Y.  Super.  67-12. 
Sabd.  1.  ^,_  I 

Am).  Dlv.  82-54T;  93-408;  li^ 

Misc.  62-198. 

f?t.  Rep'r.  6-143. 

Civ.  Proc.  9-144. 
Svbd.  2. 

N,  Y.  97-594:  161-188. 

App.   Dlv.   100-3^. 

Misc.   14-557;  89-111. 

N.  Y.  Sapp.  86-3;  78-2001 

St  Rep'r.  38-106. 

N.  Y.  Super.  62-801. 
9«bd.8. 

N.  Y.  161-18B. 

App.  DiT.  100-365b 


I0S4 


NOTPS. 


N    Y.  9T-247. 

N.  Y.  Sopp.  O5.320. 

N.   Y.  Super.  S2-801. 

N.    V.  58-237:  129-189;  139-541. 

Hun.  9-329:  61-124. 

N.   y.  Supp.  65-321. 
I^bd.  & 

N.    Y.    182-87.   4S9. 

A  pp.   Div.  93-408. 
St.   Itep'r.  38-loe. 
Civ.  Proc.  6-124. 
■b4.  7. 
Hnn.  85-72. 

N.    Y.    168-168. 

Hnn.    lT-547. 

▲pp.  DiT.  82-547;  98-408. 

m.   liep'r.  31-137. 

W.    Y.    56-371;   64-180;    108-452; 

135-239:  151-188. 
9ao,  17-547;  40-259;  50-590;  53- 

619;  63-35;  64-22;  70-261;  82- 

366*  87—601. 
App.  biT.  6-548:  13-278;  35-581: 

45-354:    82-546:     83-214;    89- 

440;   101-256;  112-27. 

Hiflc.  5-53;  6-155;  10-6;  15-235; 

30-394:    83-437;   39-111. 
N.   Y.    Snpp.   5-135;   15-857;   19- 

883;    53-330;   54-463,   822:   60- 

820:     62-391;    64-319:    65-321; 

68-422,   1082;  90-432;  98-104. 
Bt.    Rep'r.    3-197;    5-143;    6-708; 

12-105;     31-137:     32-822;    34- 
i   997:     36-227;    38-870;    40-29B; 

41-106;    43-596;    46-844;    53- 

•  441. 

jDlv.  Proc.  5-139;  8-91;  9-58,  144. 
Abb,  N.  C.  28-435. 
N.  Y.  Snper.  52-370. 
Daly.  11-115, 
■bd.    lO. 

App.    Dlv.    82-647. 
Mrsc.   50-48. 

N.  Y.  139-389. 

App.   DW.  90-215;  29-572. 

Misc.  18-137,  759. 

N.  Y.  88-14;  86-384;  87-250 
111-544:  119-356;  124-253 
134-539:  139-389;  157-311 
169-532;  171-579;  174-281 
180-333. 

Hnn,  32-874:  34-604:  63-212:  68- 
»7;  77-427;  79-393;  85-502: 
00-598. 

^^JL  B!y-  ?3rl^:  18-»-  20-215: 
.S"^'    29-575:    41-512:    49- 

•  -ff*  i?-!*!  ;•«-«»;  67-70;  74- 
Si  ^^^8;  77-617;  79-42;  83- 
244;    84-377;    87-313;    93-404: 

1016 


98-565;      106-339;      111-813; 
112-169;       1184.57;       114-424, 

745;    116-495. 

Misc.  6-588;  9-598;  16-483;  17- 
«n2;  21-558:  25*561;  2»-153: 
30-252«  659;  38-66;  36-10;  37- 
7aS:  38-54;  89-521;  41-314: 
46-37. 

N.  Y.  Supp.  4-709;  30-873;  39- 
IM:  47*733;  64-1065;  68-87;  64- 
521;  73-608;  76-918;  942;  77- 
202:  78-336:  79-28l>,  3a^:  88-44. 
817;  84-32,^  753;  ^7-878;  88- 
700  :  90-848.  977  ;  94-401  ; 
96-639,  946:  97-673,  829;  98- 
286;    1O1-1018. 

St.  Rep'r.  16-588:  i21-440;  31- 
^6:  82-273:  35-200;  36-859: 
37-214;  38-956:  41-469:  44- 
294;  52-98;  6.1-3^9. 

Civ.  rroc.  6-362:  1&-288 

Abb.  N.  C.  19-276:  24^58;  80- 
428. 

N.  Y.  Aon.  Cas.  10-279,  n. 
Snfcd.  1. 

W.    Y.   63-176;   111-544. 
Hun,  96-456. 
App.    DIv.   44-420. 
Misc.  20-49. 
N.  Y.  Supp.  46-741.- 
Civ.  Proc.  18-405. 
Dnly.  18-305. 
Sobd.  2. 

N     Y.    42-288;    66-459;    74-495: 
88-152:        108-445;        111-544; 
.  169-265. 
Hun,  85-556. 

App.   Div.  67-502;  81-386. 
Misc.  20-49. 
N.  Y.  Supp.  45-741. 
N.  Y.  Ann.  Cos.  2*.278,  n. 
Snbd.  8. 

^'    Y.    40-410;    88-52;    114-359; 

122-632 :      138-661 ;      157-301 ; 

169-265. 
Hun,  31-599:  87-648;  59-556. 

App-  Diy.  07-73;  81-212. 

mine.  8-te6;  18-427. 
N.   Y.  Supp.  28-695. 
St.  Rep'r.  43-459. 
Sabd.  4. 

N.^  Y.    53-637;    77-164;    79-890; 

Hun,     22-446;     83-419;     86-569- 

69-371. 
App.  niv.  17-248:  68-liRO. 
MIsc,   29-49;   89-708;   52-376. 
N.  y.  Supp.  45-741. 
Civ.   Proc.    14-109. 
Abb.  N.  C.  26-218: 
Daly,  13-305. 
Snbd.  6. 
N.    Y.   64-4:   83-29;   94-286; 

444;  165-183. 
Hun,    18-141;    38-120;    48-207. 
App.  Dlv.  29-160;  77-466,  464. 
Misc.  28-600. 


NOTBS. 


N.  T.  Supp.  10-808;  6S*42a 
Abb.  N.  C.  16-409. 
9«bd. «. 
N.  Y.  28-488;  33-43;  S7-372;  38- 

39;  46-708;  47-498;  6S-475;  68- 

489;  120-aiS. 
Hun,     16-482;     24-450;     8a«-389: 

36-41;  41-572;  64«-588. 
App.    DIv.    14-2«1;    8»-418;    74- 

62;     77-456;     78-207;     84-430; 

93-321;    d6-433. 
Misc.    38^54. 
N.  y.  Supp.  10-808. 
St.  Rep'r.  40-605. 
C'lv.  Proc.  4-237;  17-60. 
Abb.  N.  C.  16-477. 
Subd.  7. 
N.  Y.  38-21;  60-487;  66-882:  68- 

237;     60-427;     90-286;     04-22; 

96-444;    106-183. 
Hun.  6-633;  26-109;  41-572;  82- 

367;  90-359. 
App.    DiT.    60-548;    67-502:    88- 

216;  94-410;  96-434;  113-802. 
Misc.  10-6:  11-207;  13-759:  16- 

96;  39-640;  60-49;  &a-193. 
N.  Y.  Supp.  36-942. 
St.  Rep'r.  46-933. 
Civ.  Proc.  7-58;  9-36. 
Subd.  8. 

N.   Y.  40-410;  71-1:  78-211;  77- 

171;     83-100;     90-286;     92-76; 

101-328;      123-458;      143-665; 

166-451. 
Hun,  69-373:  92-25. 
App.    DIv.    73-145:    79-41. 
Misc.  8-356;   11-207;  20-49;  40- 

54 
N.   Y.   Supp.  28-695;  46-741. 
St.    Rep'r.    11-283;    86-211;    89- 

279 
Olv.  Proc.  13-74. 
Abb.  N,  C.  16-482. 
489. 
App.   Div.   111-818. 
Misc.  87-251. 
N.  Y.  Supp.  39-94;  89-698;  98- 

286. 
490. 

N,  Y.  108-445;  134-589. 

Hun.  38-419. 

App.  DIv.  40-526;  76-518;  82-80; 

§0-550;  116-67. 
Misc.   8-492:   16-96:  18-427;  20- 

49  ;  24-487  ;  40-54  ;  46-404. 
N.  Y.  Supp.  28-778;  46-740:  68- 

85:  78-336:  79-751:  81-795:  ^6- 

412;  92-575;  98-286;  101-186. 
Civ.  Proc.  21-383. 
491* 

N.'y.  Supp.  98-286. 
492. 

Hun,  77-427. 

App.  DIv.  63-292. 

Misc.  24-389:  27-97. 

N.  Y.  Supp.  65-812;  98-286. 

Civ.  Proc.  19-448. 


493. 

Hun,  77-427. 

App.   DIv.  2-550;  99-3a 

Misc.  19-216.  _ 

N.  Y.  SuDp.  44-419;  47.2W;  •• 
711;  98-28d. 

Civ.  Proc.  19-448. 
494. 

N.  Y.  108-128;  128-45;  1894fl 

Hun,  70-371;  77-427. 

App.  DIv.  1-222;  23-803:  83 
292:  68-356;  66-507:  77^« 
86-516 ;  89-640 ;  103-Z!B 
104-197;   110-136;  113*8L 

Misc.  6-45;  10-205;  18*648;  » 
421;  31-204;  32-47,  639;  S 
126;  34-51;  36-7;  37-1  r4):  » 
545;  41-314,  474;  42-274 
413;   48-199. 

N.  Y.  Supp.  67-1  .V*;  66-S12:  « 
480;  72-45:  73-381;  74-^ 
79-245;  83-762;  92-1052;  tl 
505;  97-92;  98-286,  1018. 

Civ.  Proc,  19-448.  _ 

N.  Y.  Ann.  Cas.  1-74,  266;  8-381 
9-409. 
496. 

N.  Y.  128-49. 

Hun,  80-26.  I 

App.  DIv.  1-222;  118-81.         ' 

MISC.  7-2;  9-56;  20-49;  89-MT. 

N.  Y.  Supp.  46-740;  86-571 
98-286,  1018.  ; 

St.  Rep'r.  .34-294;  41-676. 
Subd.  1. 

N.  Y.  88-258. 
Sabd.  2. 

Hun,  47-283. 
Sabd.  8. 

Hun.  21-326. 

St.   Rep'r.  42-694 

Abb.    N.   C.  20-S45 
294. 
Subd.  4. 

N.  Y.  90-298. 

Hun,  44-343.  < 

App.    DIv.   23-306:  40-526. 

Misc.  24-487.  ^ 

N.  Y.  Supp.  16-555;  63-880;  ^ 
85. 

av.  Proc  4-868;  10-99. 
Subd.  6. 

App.   DIv.   23-395;  44-590. 

Misc.  36-10. 

St.  Rep.  28-71. 
406. 

N.  Y.  128-46. 

Hun,  80-26. 

App.  DIv.  1-222;  40-526. 

mSbc.  20-49;  24-487.     „  „,  -^ 

N.  Y.  Supp.  46-740;  68-85;  » 
286. 
497. 

N.  Y.  87-600;  174-274.      ^^  ^ 

App.  DIv.  9-349:  20-8:  «-»* 
83-252. 

Misc.  89-218. 
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i;  62-260.     J 
15;  22-306;  m 


NOTES. 


M.  Y.  Supp.  S^4a0;  79.d08:  98- 

286;   1O1-1088. 
How.  9-37a 
Kejes,  8-157. 


N.  Y.  119-348;  128-46,  58:  129- 
237;  136-655;  160-44;  171^70; 

IBO  tPfl 
Hun,    76-223;    77-108;    79-540. 
App.    Div.    2^288;    13-9;    14-261; 

29-116.     215;    28-590;    42-451; 

48-560;     82-80;     84-377,     430; 

9:i-321 ;      9S-434  ;      107-137  ; 

109-660;    114-424, .  745;    116- 

495. 
Misc.    5-588;    6-393;    9-598;    lO- 

327;     13-137;  22-279,  288,  436; 

27-208:    28-153:    30-659:    32- 

284;    3T-768;     41-313;    42-30; 

44-16. 
N.  Y.  Sapp.  29-034;  80*860:  48- 

821,   10f2;  60-927;  64-520;   76- 

942;   84-753;   87-878;    88-700; 

04-964;    96-63SK    946;    97-673; 

08-286;   101-1018. 
8t.   Rep'r.   14-900;  10-587. 
Civ.    Proc.    14-365;   21-883. 
|N.  Y.  Add.  Cas.  1-266^ 

».  Y.  107-61:  108-12:  114-359; 
119-348;  122-631;  124-24,  108; 
128-58;  129-237:  138-407; 
186-655:  141«19e;  189-44;  172- 
471;    180-333;  186-18. 

rHQD,  72-300;  76-223.  544;  77- 
103;  78-442:  79-540;  81-21; 
82-864;    86-173,    509;    86-307; 

[    87-426;  90-598;  91-612. 
pp.    Dir.    2-83,   288;   6-548;   8- 
385;  12-168;  13-9,  387;  16-452, 

L  625;    18-566;   29-116,   195,   215; 

K  28-690:  24-444;  83-41;  89- 
418:  48-560;  44-162;  67-73, 
439;  73-142;  79-42;  80-843;  88- 
216:  84-430;  89-885;  93-321; 
06-434;  197-137;  109-559; 
111*818;      112-159;      114-424, 

,746;  116-496. 

Hisc.  S-588;  6-80.  303;  8-476;  9- 
596;  19-6:  13-71,  137;  16-536: 
17-607;  18-113,  175;  22-270, 
288,  436;  28-600;  28-118:  30- 
6S0:  82-284:  37-768;  41-814; 
42-30;  44-16;  46-37. 

N.  Y.  Siipp.  29-034:  30-567,  860. 

904;  48-64;    48-821,   1072:   60- 

927;    86-338;    60-609;    64-520; 

74-666;  76-942:  82-44:  R4-7.'V1: 

86-654:    87-878:    88-700:    89- 

693 ;  90-848  :  94-054  :  96-36  ; 

„  06-368,  946;  97-673;   101-1018. 

St.  Rep'r.  60-7.56. 

Cl^-  Proc.  14-106.  246.  297. 

^  T.  Super.  57-28. 

N.  T.  180-611;  166-256;   184- 


h 


Hun,    25-686;     82-418;     38-143; 

56-333;  71-525;  92-2. 
Add.  DIv.  20-12;  86-573;  57-211; 
68-190;  61-65;  67-411;  69-280; 
74-44;  76-367;  77-314.  416;  80- 
150;  84-306.  439;  85-108;  86- 
546:  87-313.  494;  88-182,  497; 
91-304;  93-308;  05-164;  97- 
642;  100-352;  104-21;  109- 
559. 

Misc.  '6-305;  7-321;  11-86;  12- 
631;  19-400,  426;  22-276,  280; 
25-13:  30-155:  31-378;  32-164. 
661;  33-125,  572;  34-50,  89.  810. 
468.  628,  693;  35-318:  36-251: 
87-158,  197.  252;  38-294;  39- 
J545,  685;  40-552;  41-814;  42- 
76.  274;  45-324:  46-300,  303, 
404,  446;  47-100,  238. 

N.  Y.  Supp.  33-714;  48-780;  49- 
401.  46o;  53-662.  828:  55-479; 
64-494;  65-119:  68-325:  69- 
1116:  71-144;  72-641;  73-641: 
74-661,  837;  75-291;  77-229, 
^•roT^245;  89-518.  552.  015; 
82-531;  84-323,  984;  8^-197: 
88-528:  90-208;  91-828;  92- 
£S^jO»-189,  334.  480;  96-386; 
98-232;    100-119;    10^-047. 

St.   Rep'r.    1-527;  8-501:   45-636. 

Civ.  Proc.  5-176;  6-41;  9-81. 

Abb.  N.  C.  18-151;  24-15a 

N..Y.  Super.  59-420. 

N.  Y.  Ann.  Cas.  8-389;  9-242,  409; 
19-173. 
Sabd.  1. 

N.  Y.  45-468;  47-430;  74-61;  94- 
329;  98-511;  101-348;  110-151. 
624;  115-650;  124-536;  142- 
184;  170-1. 

Hun,  24-348;  33-367.  545;  40- 
246;    43-809;    59-136;    78-51. 

App.  DIv.  5-129;  13-183;  17-829; 
24-158;  26-355;  52-437;  65- 
175*  8CMS. 

Misc.*  11-622;  16-631;  17-33;  22- 
688;  88-204. 

N.  Y.  Supp.  29-276;  32-704;  68- 
682;  72-641. 

St.  Rep'r.  16-177;  24-418;  37- 
543;  49-38;  67-247,  584. 

Civ.  Proc.  4-0.  342;  6-374;  9-07; 
14-444. 

Abb.  N.  C.  15-260,  270;  28-401. 
Subd.  2. 

N.  Y.  47-487;  50-l'9;  75-511;  81- 

468;     143-167;    154-288;    157- 

214;  167-183;  168-117. 
Hun,    43-525;   50-240;   70-23. 
App.  DIv.  11-00;  43-567;  68-100; 

80-2;  84-106. 

Misc.  20-50;  22-681;  24-666;  25- 

10. 
N.  Y.  Supp.  6-501,  660. 
St.    Rep'r.    4-128;    7-03;    11-86; 

86-915;    89-142;    46*686;    68- 

438. 
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NOTBS. 


Civ.  Proc.  15-21S. 

Abb.  N.  C.  18-37T. 

N.  y.  Super.  4O-205;  50-405. 

N.   Y.   Ann.   Cas.  10-361. 

enoi. 

N.  Y.  47-420;  53-240;  55-619;  57- 
103;    07-4S;    HO-l(;2.    560;    87- 

. .  501 :  «8-2r>8 ;  80-49S ;  97-410 ; 
107-40;  110-55:  l»a-367;  124- 
lOS;  128-63;  1^1-149;  132- 
475,  522;  i:i7-240;  14S-544; 
155-4(M;  165-235:  106-256; 
186-304. 

Huu,  30-522;  38-481;  41-1G2;  58- 
370;  01-178;  60-92;  70-23;  71- 
525;  77-407;  78-21;  85-556; 
80-27C;  88-258;  O2-306. 

App.  1)1  V.  4-424:  12-81;  15-104; 
17-248;  18-560;  23-395;  25- 
208;  26-554;  27-610;  40-526; 
44-583:  47-53;  40-586;  50-138, 
317;  51-49;  52-251;  57-211; 
58-252;  67-412;  72-213;  73- 
38;  80-150:  81-380;  82-200, 
6J4;  84-230:  8«-.^S7;  01-383; 
08-575  ;  100-413  ;  105-271 : 
113-602:     116-721. 

MUc.  12-370;  16-97;  17-509;  20- 

49,    504:    22-104;    23-512:    24- 

587;    25-^09;    26-723;    20-522: 

33-7iV8;     34-50,     588;     35-102: 

42-001;   44-56;   45-349;   47- 

611:  40-96,   99. 

N.  Y.  Supp.  M-549;  16-555;  «8- 
871:  33-50:  40-.34;  47-717;  48- 
220,  808;  50-1008:  52-1024;  53- 
881;  56-1028;  58-85,  360;  61- 
'  '  581,  970;  f»2^44:  68-942,  978; 
64-391,  740:  65-379,  711;  68- 
•  542.  812;  7:t-641;  76-191,  371; 
80-552:  81-381.  452.  1052:  83- 
700:  86-843:  O0-344;  I>1-179. 
570;    04-456;    96-716;    98-772. 

Bt.  Rop'r.  12-507;  15-135;  23- 
356;  28-446:  84-631;  39-981: 
41-577:  43-371;  44-252;  54-89; 
67-247. 

Civ.    rioo.    10-189,    236;    13-90; 

•    19-58;  21-82. 

Al)h.   N.    r.   23-00.  268. 

N.  Y.  Super.  50-804. 

I>allv    K»^,'.    33-1421.  • 

N.   V.  Aim.  Cas.  9-242;  10«361. 
SniMl.  1. 

N.  Y.  56-420;  61-226;  82-271; 
8-1-272:  0:5-552:  118-258;  128- 

■  2rt5:  131-72:  132-472;  143-547; 
144-44:    155-171. 

Hun,  22-52;  33-465;  37-387;  44- 
10;  56-589;  52-226;  65-77; 
67-142;    72-463:    81-420. 

App.  Div.  :U>-477:  38-5?)0:  49- 
290;     67-410;     78-40;     76-519. 

Mis.'.  10-120.  223;  16-341;  21- 
512.   713:   37-147:  33-428. 

N.  Y.  Siipp.  31-7:  52-3S7;  56- 
426  :  tl4-i5C  ;  78-000  ;  87-717  ; 
96-403. 


limits 


St.  Rep'r.  14-97:  17-181;  11M8I 

36-278;    38-477;    89-171:   m 

299;  53-438. 
Civ.  Proc.  4-367;  8-120.  S3S;  H 

53.  236. 
Abb.  N.  C.  15-177. 
N.  Y.  Ann.  Caa.  6-238. 
SalMl.  2. 

N.   Y.  50-17;  82-10;  84-272:  « 

606;  164-119. 
Htm,     40-497;     43-525;     44-9C 

63-626:  56-264. 
App.     DIv.     5-617:    53-^S43;    72 

213;  84-230. 
Ml8c.  7*152;  14-485;  16-9(1:  1^ 

353. 
N.  Y.  Stipp.  67-4)56. 
St.  Rpp'r.  39-313;  48-155. 
Civ.   Proc.   7-201;   lO-tW:  ll-Slt 
Abb.  N.  C.  15-342;  :19-222. 
54»2. 

N.  Y.  197-40;  166-404;  ISO-afr 
Hun.     42-283;     50-240:     89-41' 

92-:«)l. 
App.   Dly.   10-194;  82-624;  lU 

602. 
Misc.  12-37;  17-569;  29-404;  81 

576. 
N.    Y.    Supp.    6-549:    88-50:  41 

972;  81-1032;  lMI-568;  98-71 
St.    Rep'r.    24-918:    436-694 ;   4l 

490;  60-677. 
Stibd.  1. 
If.  Y.  66-270;  166-672;  169^ 

164-119. 
Hun,     26-367;     36.338;    40-lS 

58-626;   66-502;   69-92. 
App.    Div.    16-001;    8S-488;   t1 

254  ;  110-672. 
MlBC.    10-222;    12-198:   21-71T. 
N.    Y.    Supp.    28-1060;    80-1031 

48-140;  79-208. 
St.    Rep*r.    12-507;    23-456;  If 

359;   63-162. 
Civ.  Proc.  10««4. 
Sul>d.  2. 
Hun.  24-97;  78-20.  ^ 

App.    Dlv.    26-205;    89-153;  tf 

165. 
Misc    14-484 

N.  Y.  Supp.  86-699:  86-1121 
Snbd.  3* 
N.  Y.  92-76:  124-24;  189«5St 
Hun.  40-497. 

Misc.  13-41;  28-247;  24-«78. 
N.  Y.  Snpp.  29-«<5. 
Clr,  Proc.  10-86,  286. 
Abb.  N.  C.  3fc6-293. 
608. 

Hun,  13-461. 
Misc.  12-197. 
Abb.  N.  C.  15-172. 
504. 

Misc.   12-197. 
505. 

N.  Y.  69-574. 
App.  Dlv.  26-200. 


NOTBS. 


Bftsc.  26.122;  49-^. 
"N.  Y.  Supp.  96-UOO. 


JHun,  41-278. 

App.  DlT.  14-433. 

Misc.  8-150. 

I*'.  Y.  Supp.  26-768;  29-303;  56^ 

'Hi.  Rep'r.  4-674. 


H,  Y.   107-35. 

Hun,  T4-123;  78-52,  80;  70-571; 

84-504;  92-2. 
App.  Div.  4-425;  27-519:  28-377; 
33-454;    37-610;    44-438;    58- 
aSI;  «a-69;  7S-U2;  77-416;  80- 

150;   108-279,   28$;   113-834.' 
Mlflc.  9-308;  1O-204:  14-332;  16- 

273.    624;    19-3.    16,    400,    420; 

^300;  22-531;  25^0,  13.  531; 

aM^    30-155;    83-125;    34- 

50,    STO;    35-820;    37-252;    89- 

547.    635;   44-208. 
N.  Y.  Supp.  29-2^;  30-308,  945; 

33-332.    414;    60-509;    Bi-155; 

C8-82e:    5«-258:     57-155;    58- 

826;    69-132,    728;    71-144;    76- 

402'.    79-312;   80-552,   615;  92- 
[    1052. 

0t.  Rep'f.  12-500. 
llbb.  N.  C.  29-2Da. 
N.   T.    Ann.  Cas.  1-72;  5-63;  8- 

386;  9-409. 
18. 

K.  Y.  1O9-320. 
Han,  62-553;  74-123. 

^**A.?!^-  «2-449:/63-m:  77-410; 

86-516;  103-275,  2812;  106- 
.  156;  107-10:  118-660.  834. 
Misc.  14-322;  19-400^.  a5-24r.: 
f  30-43.  48;  3.3-ir«;  lif-.lss:  SIS- 
.320;.  41-314:  46-146;  61-500. 
Ir    Y.    SiTpp.    .'51-155:   55-03;   05- 

73:     O7-1024;     70-369;     71-144, 

piv.  Proc.  23-187. 

Abb.  N.  C.  31-56. 

N.  Y.  Ann.  Cas.  1-7S. 

pin,  22-58& 

MlBc.  12-197. 

N.  Y.  Ann.  Cas.  2^-281. 

App.  Dlv.   114-603. 

10. 

N.  Y.  Supp.  99-1052. 

11- 

IJ.  Y.  136-458. 

Hun.  25-277:  63-191. 

App.  JHy.  49-384;  90-600;  114- 

Jisc.'  15-124. 

W.  Y^npp    63-572;  8^-528. 

1m"  ^^^'-  '*^208;  64-8;  67- 


ioti 


612. 

Hun,  25-277. 

iS^\P^^\  49-384;  114-fJ03. 

Week.   D\g,  ld-213.         ^ 
*>16» ' 

App^/Dlv.    114-603. 

N.  \.  Supp.  99-1052. 
ol4. 

N.  Y.  169-219. 

Hlin;  87-245. 

App.  Plv.  21-7-  22-47^:  88-18? 
6fi«121;  100-3^2;  114-603 

Mi«c.^8-224  ;  11-85  ;  16-461  i  40- 

•^t^V  ®^JS*0^-504j  32-814;  33- 

Bt.   Rep'r.  4-127. 
Civ.  Proc.  19-63.  3l5. 

5i§^^'  *^^'^^^'  ^-^^r 

N.   Y.  166-257.  . 

Hujtt.  89-370. 
App.  Dlv.  92-165.' 

PiV  ^n  Sin)P.   86-li22;   89-564'. 
Civ.  Proc.  1-204. 
616. 

JJ.  Y.  12S5.680;  169^m 

^un,  73-80;  74-424;  J»-389;  80- 

4pp.  Dlv.  15-476;  6i-607;  71^37- 
84-4S0;  86-nJ6:  87-261-  tfs: 
121;   111-319:   li6.30f  • 

Mls(r.  8-2*'4 

^'^J'-S.^^'P-  29-770:'  44-486;  64- 

G^;  75-675;  SS^TSQ:  84-311 
Civ.  Proc  19^416.  Bg. 
Abb.  N.  C.  21-G3. 
How.  62-253.,. 

N.  Y.  Ann.  Cas.  4-219;  7-28^.,, 
617. 

N.  Y.  81-251. 

N.   Y.   Super,  46-21,  . 

Week.  Dfe.  b-274.  " 

618.  ,  ^^ 

'**«•  rn¥"^'*^'    '26-661;     77-428. 

N.  Y.  Supp.  .a4-891i  08-557.,     . 

619.  ...      . 

N.    Y.    97-376;    j!3.3-433 ;    ItO- 
439;  184-120.  .       '  ' 

Hun,  92-242. 

'^PJ?^?!^'  l^-aR{  1^^418;*  40-304- 
63-305;  85-46:  .110-394. 

^l"^;  11-218;  13rl37:  i4:.80;  29- 
524,  629}  39-529;  .-^5-237    ' 

N.  Y  Supp.  28-504:  «0-896;  61- 
188;    71-929;    82^905 ;    97- 

N.  y'.  Super.  60-305. 

620.  , 

N.  Y.  87-4(1:  138-201:.  188-55, 
App      Dlv.    38-60;    93-166;    94- 

440. 
Misc.  20-572:  49-336. 
N.  Y.  Supp.  88-230. 
Civ.  Proc.   14-6. 


NOTBS. 


How.  64-609. 
Law  Bull.  4-18. 
5S1. 

N.  y.  18O-406;  135-458. 

Hun,     86-168;     48-521;     50-236; 

60-292;  77-427;  78-57;  79-164; 

85-84:  87-340.  _ 

Add.    Dlv.    85-186,    608;    40-628; 

%-422;  58-234;  59-52;  61-190; 

78-300;  105-66;  108-317;  114- 

139;  115-351;  116-82. 
Misc.  8-472;  26-39;  27-122;  41- 

618. 
N.  Y.  Supp.  55-179;  56-362;  59- 

516;     68-422;  ^«8-jB26;^  69-86; 

70-437  ;  76-861 ;  95-788 ;  »7- 

234;  99-618;   101-241. 
St.  Rep'r.  8-175. 
N.  Y.  Ann.  Cas.  2-lia 
522. 

N.    Y.    114-518;    185-189;    169- 

217;  184-167. 
Hun.  46-1;  51-248;    65-858;    69- 

456;   73-80;    82-296;  86-^ 
App.    Dlv.    16-205;    20-167;    22- 

546;    28-212;    80-287;    81-301; 

88-162;    49-422:     50-683:     51- 

390;   62-421.    433;   65-112;   69- 

448;  76-114;  80-6;  81-143:  84- 

480;  89-92;  95-147;  97-54.  67; 

98-210;  111-819;  116-400. 
Iffisc.    7-642;    8-225;    9-390;    11- 

47;  15-26;  17-33;  19-426;  22- 

100,    538:    26-79,    696;    27-704; 

40-305;  44-497;  45-340. 
N.  Y.  Supp.  48-531,  1054;  51-967, 

56-542;    68-422:    70-1130:    71- 

62;    72-578;    74-1026;    78-782: 

80-1085;    87-768;    88-745;    89- 

668 ;  90-340  ;  97-744. 
N.  Y.  Super.  59-141. 
N.  Y.  Ann.  Cas.  5-C2. 


Civ.  Proc.  7-447;  8-443;  21-6Bi 
Week.  Di^.    28-286. 
N.  Y.  Ann.  Cas.  7-874. 
Subd.  1. 
N.  Y.  188-278. 
App.  Dlv.  47-392. 
N.  T.  Supp.  102-386. 
Sabd.  8. 
Hun,  24-348;  27-370;  41-69:  41 

308;  74-347. 
App.  Dlv.  84-806. 
Misc.     18-628;    26-202;     27-I9 

31-275. 
N.  Y.  Supp.  55-1004;  58-411;  « 

42. 
St.  Rep*r.  2-275. 
.  Civ.  Proc.  11-5;  15-264;  19-21 
Abb.  N.  C.  20-4. 
Daly.  18-3a 
526. 

N.    Y.   54-574;   94-674;   114^15 
Hun,  25-158;  27-869;  41-68;  41 

471;  61-49. 
Add.    Dlv.    44-31;    52-482;    91 

247'   114-285 
Misc.*  7-360;   17-736:  24-52;  S 

107;  48-589;   49-306. 
N.  Y.  Supp.  60-407;  e5-U4.  4] 

89-526;  TO-769. 
Civ.   Proc.  9-76;  14-443;  19-21 
Abb.   N.  C.  20-2. 
Week,  Dl«.  15-21L 
N.  Y.  Ann.  Caa.  7-874. 
527. 

Hun.  88-143;  ^^211. 
N.  Y.   Supp.  i 
How.  67-aO. 


N.  Y.  108-242-  131-490. 

Hun.  88-238;  65-37. 

Misc.  8-549  ;  82-288 ;  48-494. 

N.  Y.  Supp.  29-787;  84-784;  66- 
366;   95-910;    102-626. 

Civ.  Proc.  6-80;  14-8. 

Abb.  N.  C.  21-214. 
524. 

N.  Y.  110-160. 

Hun.  46-397.  ,^ 

App.   Dlv.  84-806;  99-^47. 

Misc.  26-202. 

N.  Y.  Supp.  82-642. 

Civ.  Proc.  14-443;  21-23. 

Abb.  N.  C.  14-36. 

Dem.  2-429. 
525. 

Hun,  33-152:  61-49. 

App.  Dlv.  86-562;  114-286. 

Misc.    29-573:    32-107.    429; 
206;  48-590;  49-306. 

N.  Y.  SuDp.  65-428:  66-745;  83- 
1019;   89-525;   99-769. 

St.   Rep'r.   89-825. 

loao 
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N.  Y.  52-696;  74.«)7. 

Hun.  18-494:  25-161. 

App.  Dlv.  52-482. 

Snsc.  30-66 ;  48-496. 

N.    Y.   Supp.   59-1016; 
95-910. 

Civ.  Proc.  6-117. 

Week.  Dig.  22-188. 
529. 

Hun,  65-87. 

Civ.  Proc.  6-80. 
580. 

Hun,  26^385. 

Misc.  11-647;  60-47. 

N.  Y.  SuM^  97-829. 

Civ.  Proc.  6-41Z 

Abb.  N.  C.  18-863. 
581. 

N.  Y.  84-493;  97-272;  ^^ 

Hon.  27-515;  28-215:  40-47;  4 
233;  59-6:  61-210:  71-tf 
72-442;  75-428;  82-359. 

App.  Dlv.  8-188;  21-286:  8S-«8 
87-534;  64-615;  66-182:  # 
488:  i^l48:  78-319.  509;  74 
74:  77-818;  88-68,  829:  0| 
184  237:  99-256:  Il4-Ilt 
116-138.  869. 


NOTES. 


N.    y.   68-370:    87-56;    104-2^7; 

lia-«38:  147-260;  1IK^77. 

Hno.  25-396;  41-03;  00-352;  5d- 

615;    65-88j    8^:    60-445;    05- 

602;    60-309;    75-837;    76-123; 

«4-117;  88-373. 

App.    DiT,    18-225;    30-606;    44- 

313;  76-116;  03-376;  il5-3S5. 

H*S<^- Jl?-^  1CW12:  17-^2;  42- 
16;  52-209. 

N.   Y.  Siipp.  11-436;  13-426;  10- 
8KJ;    20-766;    57-458;    64-640; 
TQ-940L 
St,    Rep'r,    35-546;    87-302;    30- 

463;  48-925;   53-351. 
CIr.  Proc.  4-320;  11-41;  17-231; 

18-65;  21-146. 
Abb.  N.  C.  15-3o6. 
,How.  N.  S.  l-2«9- 
:  K.  Y.  Ann.  Cas.  «-284. 
BT. 
iN.  T.  01-668. 


N.   Y  73-1;  76-.599;  S^,^7;  84- 

614:    01-6if»:    03-93;    108-135; 

141-139;  147-630;  X73-388, 
Hun.  4-315;  26-263;  27-242;  31- 

271*  414-70. 
App.   DIv.  2-93.  4*78;  31-258;  47- 

236;   58-88;   75-47;   8O-540; 

103-494;   106-261. 
■yi«c,  13-85:  15-411:  24-514;  28- 

320;  33-578:  37-425;  51-421. 
N.  Y.   Supp.  58-438;  50-890;  62- 
646;     65-754;    75-780;    77-969; 

80-772;  04-57. 
Civ.  Proc.  21-293. 
|N.  Y.  Ann.  Cas.  2-415,  418. 

TSiin,  53-587. 
Misc.  49-606.     . 
40. 

Hun.     16-624:     17-497;     18-i90; 

App.  Dlv.  28-267;  42-145;  80-52. 
(Ipac.  11-238:  35-511;  87-832. 
N.  Y.  Snpp.  4-907;  51-68;  76-972; 

X  Y.  Super.  48-219. 

N.'y.  143-352;  188-55. 
Hun,  46-210;  62-593;  75-337;  76- 
123,    565;    70-141;   88-373;    OO- 

App.  niv.    30-19:  46-2:   50-128; 
,  *8-l60  ;  03-376 ;  103-493. 
Misc     11-238:    12-524.    655 :    15- 

411 :  18-429  ;  46-584. 
N.  Y.  Riipp.  2»-757;  35-519:  «1- 

35;  68-1089:   74-.110;   80-434; 

02-796;  03-140. 
^  Y.  Ann.  Cag.  2-61,  365. 

^  Y.  36-858. 

N.  Y.  74-145;  1^-482;  148-177. 
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Hun.   56r«77;  70-148;  «0-595. 
App.^Dlv.    16-353;    10-^234;    28- 

506  ;  47-419  ;  Kfe-^ftT^ 
MlBC.  17-66;  28-331;  83-57^ 
N.   Y.   Supp.  62-337;  68-870. 
CJr.  Proc.  15-221. 
Abb.  N.  C.  81-46. 
N.  Y.  Ann.  Ca«.  8-^150;  7«226. 
645« 

N.   Y.  180^482. 

Hun.  56-277. 

App^  Dly.    lfr«284;    82^576; 

N.  y.*  Supp.  65-8. 
647. 

N.  Y.  08*<582: 

App.  Dlv.  10-3S4. 

Misc.   26-355. 

Abb.  N.  C.  18-178. 
648. 

N.  Y.  06-180;  166-128. 
App.    Dlv.    16-^158,    354: 

70-609;  1O5-306. 
Misc.  18-591.  I 

N.  Y.  Supp.  44-1026;  86^428. 
N.  Y.  Super.  50-147. 
N.  Y.  Ann.  Cas.  4-887;  0-460. 
640. 

N.    Y.    115.J255;    116-407;    154- 

688. 
Hun,  10-267. 
Apn.    Dlv.    18-894;    77-424;    8«U- 

36;  106-508. 
Klise.  13*400;  89-186,  66& 
N.  Y.  Supp.  i«-ia0:  30-147;  82- 

974;     70-S27;     80-428 ;     88- 

1041  ;  04-937.  . 

Abb.  N.  C.  21-245. 
How.  N.  Su  ^362. 
N.   Y.  Ann.   Cas.  4-300,  335.  M^Jii 

348;  6-112.   179. 
Snbd.  1. 

N.  Y.  165-195. 

Hun.  31-76:  80-86;  63*590;  OO- 

159;  70-148. 
App.  Div.  68^189. 
Misc.  24-512. 
N.  Y.  Supp.  58»-981, 
St.   Rep'r.  38-580. 
Civ.  Proc  4-1.93. 
Abb.  N.  C.  13-174. 
Snbd.  2. 

N.    Y.    45-379;    78-181;    8»-346; 

06-180:  110-83;  11:8-251;  117- 

306;    16.^5-637;    1«B-Uft5. 
Hun,  25-577;  28-113:  20-241;  80- 

36;  44-62.  870;  46-217:  65^08. 
App.    Div.    10-228;    23-50^;    81- 

240;  47-18;   70-605  ; '01,^111 ; 

110-94,  , 

Misc.    18-590;    lOrOOl;  4<>-a05, 

'\,^'v.«^"PP'  44-309.  1028;  46- 
71,  397;  61-1034;  86-346;  00- 
1109. 

St.  Rcp'r.  32-267, 

Civ.   Proc.   6-167:  12-283. 

Abb.  N.  C.  10-277. 


NOTES. 


Add.  ri!v.   12-198:  28-27;  45-«8; 

8T-420,  465;  111-374. 
Misc.   7-375;  24-388.     ^  ^^     ^^ 
N.  Y.  Supp.  58-401 ;  81-299 ;  9T- 

905. 
Civ.  Proc.  14-130. 
542. 

N.  Y.  123-138. 

Hun.  44-530;  60-244. 

App.   Dlv.   7-566;   11-522:  18-94; 

20-325:    29-374:     41-4U:     53- 

627  :  79-22  ;  85-580  ;  97-534  ; 

110^216;      112-15,     122.     128; 

115-343. 
Misc.  8-95:   14-182:  23-445;  20- 

268;  27-50:  41-558.^^ 
N,  Y.  Siipp.  28-1006:  48-788;  53- 

554;    55-480;    58-822;    65-729; 

79-1011;   95-114:   90-216;  97- 

270:  98-53.  83,  136:  100-1029; 

102-579.  626;  103-77. 
Civ.  Proc.  14-6;  19-161,  873. 
Abb.   N.  C.  20-1:  81-254. 
N.  Y.  Ann.  Caa.  1-25. 
548. 

Hun.  20-516. 

N>  Y.   8up».  89-564:  102-626. 
App.  Dlv.^a-94;  112-15. 
Civ.   Proc.   1.9-63. 

'   n'  Y.  101-540;  128^24;  152-201. 
Hun.  32-612;  70-47:  74-270, 
App.   DlT.  0-379;  11-100;  16-75; 

17-530:  24-184;  27-2;  28-172; 
29-575:  33-554;  41-570:  4<J- 
163;    48-499;    58-121;    69-281; 

72-290:    7T-844:    82*880:    85- 

228;    95-625;     99-286;    102- 
249;  109-518;   112-15. 
Ml8C.    7-61:    8-495;    ll-«95:    14- 

427  ;  20«382 ;  42-638  ;  45-254  ; 

46-558. 
N.  Y.  Supp.  28-754;  44-691;  45- 

704;    48-316;    50-«86:    58-724; 

61-736;  68-651;  74-661:   79-74. 
408;   88-315;    92-968;  -96-519; 
98^93;  1O1-1060. 
St.  Rep'r.  71-25. 
Civ.    Proc.   14-187.    293;    19-448; 

01-82. 
Abb.  N.  C.  27-139;  81-254. 
N.  Y.  Ann.  Cas.  2-121. 
545. 

N.   T.   181-128, 

Hun,  17-604;  18-346. 

App.    Div.    22-476;   28-612;    80- 

510;    49-366.    640;   62-376;    75- 

23;     76-330;     77-318:     98-328; 

95-125  ;  97^54  ;  108-296. 
Mlao.  26-262:  32-47.   163:   34-30. 

635;   37-307;   30-547.    MS:   41- 

573;  48-417;  44-579;  51-499. 
N.  Y.  Supp.  47-1099:  48-30:  68- 

526;    66-857;    70-1094;   75-460; 

77-957:     78-414;     79-244.     243; 

85-146;  90-1,33;  95-718. 
Civ.   Proc.   7-62.   314;   15-72. 


How.  58-220. 

N.  Y.  Super.  45-414. 

N.  Y.  Ann.  Cas.  8-386;  »-408;  1«- 

178. 
546.  I 

N.  T.  81-14. 
Hun.  12-92;  26-442;  36-70;  5»^ 

129. 
App.    DIv.    18-124;    .^6-oTO:    4U 

532;   62-260;    71-413.    421:   »J 

143:  88-183;  98-315;    112-15; 

116-133. 
Misc.   10-28:   14-f52:  16-483:  a* 

282.     300;     45-202.    266; 

,321. 
N.  Y.  Supp.  70-1123:  75-002. 

88-143 •    84-669:    85-1113;    c 

959;  9O-6S0;  98-53;   9D-&I1 

St.  Rep'r.  50-37a 

Civ.  Proc.  19-56,  68,  321;  «!-«. 

Abb.  N.  C.  10-474. 

N.  Y.  Ann.  Caa.  T-9a 
648. 

N.  Y.  59-110;  80-24. 

Hun,  6-378;  7-313. 

App.    Div.    87-223. 

N.    Y.    Supp.    84-1009. 

T.  &  C.  1-665;  4-432. 
649. 

N.  Y.  53-640;  67-1:  68-188;  T 
491:  80-408:  lOl-l;  122-33 
126-365;  159-50;  171-2S5. 

Hun,   11-38;   18-304;  28-63: 
558. 

App.  Div.  4-548;  26-516;  20 
68-12;  85-194.   579:   H8-2; 
206  ;  98-410  :  96-88  ;  101-51 
107-542;  111-543;  1 141-33 1 

Misc.   18-364:  22-524. 

N.    Y.  Supp.   50-300:  58-50: 
382:    73-935:    74-|ft4:    «3- 
287  ;  84-372  ;  92-29,  220 ; 
191. 

St.  Rep*r.  28-4;  88-25;  88-688. 

Civ.  Proc.  14-320,  852:  15-419. 

Abb.   N.  C.   18-230;  21-257;  2 

How.  N.  S.  1-8. 

Daly,  9-516;  14-448. 

N.  Y.  Ann.  Caa.  6-65.  2S2. 
Sabd.  1. 

Hun,  44-4. 

App.  Div.  16-479. 

Misc.  18-99. 

N.  Y.  Supp.  44-954. 
Siiltd.  2. 

N.    Y.    88-148:    45-819; 
58-260;    5«-45G:    68-273;      ^ 
486;   77-427.    580;  80-202:  ftj- 
239;  93-863:   96-100;   10»-fi»; 
126-511:       182-507;       *'^''-- 
171-285.  ^ 

Hnn.  10-587;  14-519;  20-22;  JJ- 
26:  28-889;  80-0;  38-114;  g- 
508;  44-3:  56-344;  57-«4;  »• 
558;  59-149;  72-469. 


NOTBS. 


kpp.  DiT.  16-417;  31JJ.2Q1:  89- 
21;  9S-277;  67-514;  ^8-14;  80- 
90;  104-25;  107-541 ;  tOO- 
766;  116-769. 

ICisc.  19-130.  356;  23-728;  29- 
678;  30-535;  36-487. 

!«.  Y.  Sopp.  4-3;  6-406;  9-222; 
lS-679:  44-854;  62-988;  SO- 
721;  73-935;  ^0-844;  93-285. 

It.  Rep'r.  17-974;  36-500;  36- 
709;  42-821;  44-16a 

Mr.  Prpc.  8-267,  420;  9-225;  14- 
806;  16-10. 

Ibb.   N.  C.  16-475;  18-262. 

f.   T.  Super.  62-286. 

bA.  8. 

r   Y.   70-492. 

Ian,  ao-554. 


i.  Y.  1(6-98;  69-156;  67^09;  70- 

48a 
inn,  SO-54;  24-689;  26-147;  27- 

267;    29-478;    43-497;    83-3Y3; 


Dlv.    1-155:    2-92;    26-515; 
_ -249;    62-277;    87-228;    96- 

88;   106-286. 
ii9C.    11-276;    19-360,    512:    20^ 

404;    22-524;    29^78;    46-209, 

215     349.  ' 

».    y!    Siipp.  4-$:  6-897;    6-197  j 

31-912:    33-367;    86-978;    46- 

1041;    61-962$;   88-1079;   •4-> 

700;    102He7. 
St.   Kep'r.  8-5C8:  16-989:  83«6fi; 

30-828;  41-226;  46-293. 
Cir.  Proc.  8-420:  10-170:  12-426} 

14-352;  16-138:  18-278. 
Ibb.    K.    C.  20-222;  21-297;   22-i 
L456:  23-94;  26^395. 
1.  Y.  Snper.  49-274;  60-176.  370. 
Oaly,   12-518. 

Bow.   N.  S.  1-89;  2-521;  8-177. 
ff.  Y.  Ann.  Caa.  10-418. 
0. 
A.    Y.    93-363;   94-473:   108-690; 

132-518. 
Run.  29-288:  87-606. 
knn.    Dlv.    31-293:    82-542;    90- 

206:  96-89;  116-837,     , 
Iflsc.  16-173;  22-524;  89-^7B;  38« 

831. 
H.  Y.  8upp.  77-900. 
Bt.  Rep*r.  8-289:  «4-305;  S-162. 
Civ.   Proc.    14-3o0,  334,  438. 
H.  T.  Snper.  62-r>G4. 
R.  Y.  Ann.  Cas.  6-66. 


I 


.  Y.  86-502;  123-519. 
nn,  21-431. 
jp.  Dlv.  88-2. 
L  Y.  Snpp.  84-489.  1009. 
\  Rop'r.  17-66. 
.  Proc.  14-354.  488. 

^  Y.  86-502. 

Iim.  2»>5S8:  78-247. 


N.  Y.  Supff.  28-868:  66-748. 

St.   Rep'r.  <flO-248L 

How.  61-365. 
663. 

App.   Dlv.    70-435. 

Misc.  §3-725. 

N.   Y.   Supp.  84-1009.  . 

N.  Y.  Super.  62-286. 

N.  Y.  Ann.  Cas.  6-282. 
666. 

Misc.  46-214. 

How.  39-432. 

Sweeny,  2-851. 
666. 

H\in.  16-446;  22-63. 
667. 

N.  Y.  77-589. 

Hnn,  14-389. 

App.  Dlv    86-679;  87-223;  111- 

Mlsc*  11-276:  19-B09;  38^331. 
N.   y.   Supp.   83-287;  97-942. 
Civ.  Proc.  7-53. 
How.  64-305.  , 
Week^  Dig.  6-U85,  570. 
668. 

N.  Y.   74-491;  125-364;  132-919. 

Jlxm,  20-53. 

App.    Dlv.   2-92:  86-579. 

Civ.  Proc.  15-14;  19-121. 

Abb.  N.  O.  21-^.')-;  22-455. 

Week.  Dig.  16-562. 
650. 

App.    Dlv.    81-341. 

Hun.  10-46;  31-231;  38-114-  68- 
471. 

Ml.sc.  6-438. 

N.  Y.  Supp.  60-1047:  88-287. 

St.  Rep'r.  4-509. 

Hv.   Proc.  16-224:  23-<239. 

Abb.   N.   C.  21-.S21. 

N.  Y.  Snper.  69-167. 
660. 

Civ.  Proc.  14-438, 

Abb.  N.  C.  21-ah. 
661. 

Hun,  33-114. 

Civ.  Proc.  16-6. 
662. 

How.  64-619:  86-1. 
663. 

Misc.   41-554. 
664. 

N.  Y.  69-110. 
606. 

N.  Y.  188-55. 

How.  66-1. 
667. 

N.  Y.  126-364. 

App.  Dlv.  2-338;  16-480;  61SS15. 

N.  Y.  Snpn.  73-977. 

St.   Rep'r.  2-64.5. 

Civ.  Proc.  16-6;  19-121. 

Dnly.    7-103. 

Week.  Dig.  10-456. 
668. 

HuD,  14-518;  22-557;  60-187. 


ti^ 


N011BS. 


App.  Dlv.  2-338:  ld-480;  44-396. 

Misc.  86-83C;  88-121. 

N.  Y.  Supp.  74-»35;  77-101;  »1- 

210. 
Civ.  Proc.  14-438;  19-121. 
672. 

N.  Y.  132-520. 

Hun,  22-18.  491;  44-475;  T2-599; 

85-378;  88-409. 
App.  Dlv.  81-293;  86-194;  88-2; 

91-548 
Misc.    28-725;    29^S16;    40-210; 

44—29 

N.   Y.   Supp.   81-23;  32-969;  84- 
843:    62-986:    61-966:    81-682; 
83-135;  84-489;  89-722. 
St.   Rep'r.  8-532:  6-324:  27-266. 

Civ.  Proc.  14-850;  21-284. 

K.  Y.  Super.  64-1.  129.  ^  ^ 

N.  Y.  Ann.  Cos.  4-316;  6-65. 
678. 

App.  DiT.  68-540. 

Abb.  N.  S.  18-148. 
674. 

Week.  Dig.  28-85. 
S76. 

N.    Y.   84-222;   91-562;    114-558. 

Hun.  48-210. 

App.  Dlv.  62-282. 

N.  Y.  Supp.  70-1117. 

ClT.  Proc.  11-36. 
Svbd.  1. 

Hun,  21-433. 
flttbd.  a. 

N,    Y.   48-143;   80-202;    166-451. 

Hun,  86-378. 

App.  Dlv.  8-272. 
Subd.  8. 

N.  Y.  118-187;  122-554. 

Hun.  44-476. 

App.  Dlv.  79-426,  427. 

St.  Rep'r.  6-324. 

Civ.  Proc.  11-409;  12-248. 

Abb.  N.  C.  19-58. 

N.  Y.  Ann.  Cas.  7-211. 
676. 

How.  69-410. 
678. 

Misc.  14-116;  16-568. 

How.  61-396. 
679. 

N.  Y.  80-472. 

Hun,  8-566. 
680. 

N.  Y.  98-57. 

Misc.  16-563;  27-178. 
683. 

Abb.  N.  C.  18-320. 
684» 

App.  Dlv.  76-117. 

Abb.   N.   C.   18-820. 

How.  68-264. 
686. 

Clv.  Proc.  9-11. 

Abb.  N.  C.  18-320. 
686. 

App.  Dlv.  76-455,  524;  76-115. 


Misc.  17-81. 
687. 

Hun,  19-i. 
-   Misc.  14-116. 

How.  68-264. 

Week.  Dig.  14-446. 
689. 

St  Rep'r.  6-890. 
691. 

Hun,  17-297. 


App.  Div.  8-273. 

^sc.  8-545;  22-694;  48-861; 
57. 

N.  Y.  Supp.  01-324. 

N.  Y.  Super.  66-278. 
692. 

Hun,  48-201. 

Misc.  22-691:  46-361;  40-67 

N.  Y.  Supp.  91-324. 

Clv.  Proc.  12-247. 

Abb.  N.  C.  18-238;  19-60. 
Subd.  1. 

Hun,  44-475. 
698. 

How.  7-212. 
696. 

N.  Y.  69-810. 

Mlac.  14-116. 

How.  68-264. 
696. 

Misc.  14-115. 
697. 

Clv.  Proc.  16-358. 
Subd.  2. 

Hun,  17-232. 

Misc.  17-^857. 
698. 

N.  Y.  88-611. 
699. 

Misc.  46-361. 

N.  Y.  Supp.  87-467. 

How.  62-455. 

N.  Y.  Super.  40-206. 
OOO. 

Clv.  Pioc.  7-209. 

How.  67-173. 

Daly.  11-301. 
001. 

N.  Y.  69-810. 

Hun,  17-308:  27-46. 

Clv.  Proc.  6-358;  7-209. 

How.  67-178. 

How.  N.  8.  1-507. 
Subd.  2. 

N.  Y.  81-91. 
Subd.  8. 

N.  Y.  66-801« 

Hun.  21-821. 

Misc.  22-694. 
602. 

N.  Y.  76-525. 

Hun,  19-165. 

N.  Y.  Supp.  80-365. 

St.  Rep'r.  61-722. 

Clv.    Proc.   14-877;   1*-184; 
52,  152. 


»^ 
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NOTS8. 


Jfisc.  6-82(  18*941:  %4-r54a;  22- 
146:  24-214;  3(MI8:  ftl-4^)  »3- 
478;  46.10,  153:  51^$01. 

N.  Y.  Sup©.  18-590;  41-212:  47- 
553;  4*J-645;  C2-Jg4;  «2-m 
852:  «4-901;  78-460;  ta-BSO; 
*lr3W:  82-422;  85-86S:  »«- 
810;  81-952:  02-024;  06-946; 
98-376;    lOO-lOB;    101-72. 

Abb.  N.  C.  14^U;  20-404. 

N.  Y,  SupfiV.  57-297;  CO-121. 

How.  62-460. 

Week.  Dig.  14-360;  15-106;  16- 
41;  17-354;  21-7. 

N.  T.  Ann.  Caa  1-64;  5-381;  6- 
31,  309. 

Connolj,  1-314. 


:.K-  Y.  120-434.    : 

Hnn.  68-848. 
^  CiT.  Proc  10-241,  a46. 

Mf8«.  96-640. 
'  N.    Y.    Supp.   07-1000. 
WT- 

App.  DiT.   13-95. 

N."  Y.   165-15. 

Hun,  86-29. 

App.  DIv.  18-32S;  264462. 

Misc.  24-525;  25-446. 

N.  Y.  Supp.  66-712;  67-89a 

Civ.  Proc.  8-94. 

How.  «O-205. 


Hun.  84-177. 

App.  DIv.  42-170;  lOa^-565. 
Misc.    13-40;  28-198;   50-362. 
N.  Y.   Supp.  6?^IU49;  50-11. 
Week.   Dig.  8-415. 
N.  Y,  Ann,  Cas.  5-150;  O-isO. 
733. 
N.  Y.   185-109. 

App.   DIv.  42-170;  61-321;   102^ 
60. 

Misc.   0-46. 


N.   \.   Siipp.  68-1049;  64-979. 
N.  Y.  An'n.  "  "~" 

» 734. 


N.  Y.  Atfn.  "Cas.  5-150. 


Hun,  62-306;  60-447. 

App.  DIV.  83-183. 
.  MUc.  26-596, 

rN.  Y.  Supp.  66-767;  65-250:  82- 
I      409 

^  av.  Proc.  10-346. 
190. 

N.  Y.  76-596. 

Hun,  60-447. 

App.  DIv.  86-188. 

Misc.  6-439;  11-444;  26-596. 

N.  Y.  Supp.  32-221'  56-767;  64- 
333;  66-250;  8^499. 

St  RepT.  17-81. 

Civ.  Proc.  10-346. 

N.  Y.   Ann.  Cub.  2-29. 
T81 

N*  Y.   ilO-101;   110-561;    185- 
109. 

Han.  84-177. 

App.   DIv.  28-490;  42-170;   102- 
6a.  ^ 

■  Misc.  0-46;  12-tl3;.  18-058;  81^ 
505 

N.  y1  Supp.   20-291;   33-94;  58- 
1049;  64-5.  55. 

Civ.  Proc.  16-96. 

N.  Y.  Ann.  Cas.  6-160, 

v!  Y.    100-248;    ilO-101;    110- 
561;  186-109. 


N.  Y.   110-101;  186-109. 

App.  Div.  28-490;  4B-1T0. 

Misc.    50-361. 

K  Y.  Supp.  68-11049;  08-682. 

N.  Y.  Ann.  Cas.  5-150;  0-189. 
785. 

N.  Y.  186-1091 

N.  Y.  Ann.  Caa.  6-150. 
736. 

N.   Y.  162^335. 

N.   Y.   Supp.   102-700. 

Abb:  N.  C.  0-200. 
737 

nJ  Y.  162.33S. 
738. 

N.  Y.  115-163;  1X1-644;  128-171: 

150-18T. 
Hun,     55-406;     60«»548t     68fl64; 

77-502. 
App.     DIv.    3-28;    0-399; '  10-95, 

522;    10-582;    23*241; .  26-140; 

42-64;    72-485;    101-344.     . 
MUic.   7-527:  8-621;  15-124;   1«- 

689 :    22-660 ;    24-369 ;    S8-448 ; 

30-86. 


X^% 


518;  O2-2ri0, 

Civ.    I'roc.    12-126;    14-130;   21- 
127,  284.   329. 

Abb.  N.  C.  20-323. 

N.  Y.  Ann.  Caa.  5-148,  153. 
7.30, 

N.  Y.  150-187. 
740. 

N.  Y.  78-586. 

Hun,  47-435. 

App.    DIv.    82-350;    101-287. 

Misc.   6-206;   7-394:  24-370. 

N.    Y.    Supp.    20-821;   01*6u8. 

Civ.  Proc.  15-12G. 
743. 

n/  y.   186-109. 
744. 

N*  y.   185-109. 

App.  DIv.  lOC-613. 

Ml$C.  7-394. 
745. 

N.   y.   185-100. 

Hnn,  R3-41fi. 

App.  DIv.  106-613.  — 

N.  y.  Supp.  31-959, 


NOTES. 


N.'  T.  185-109.  .^«  ^,, 

App.   Dlv.  3T-123;   118-746. 

N    T    186-109. 
App."  Dlv.  81-347  ;  106-613. 
T48 
n/  Y.   185-109. 

T4d« 
App.  Dlv.  81-347. 

App.  Dlv.  8T-128 ;  110-539. 
N.  Y.  Supp.  55-1130. 

751. 

Hun,  88-416. 

^^\  fln^b.  8i^^9:  fil^;  lO^- 
784w 

T55 

N.'  Y.  111-850;  115-498;  156-136; 

lTl-488;  187-4. 
Hun.  65-565;  81-388;  82-306. 
App.  Dlv.  7-169;  lD-807;  t4-228; 

33-456;  86-81,   381;  41r4;  44^ 

257;    62-257;    72-103;    78-558; 

88-586;    104-533. 
Misc.     14-303;     27-611;     20-823; 

60-408. 
N.  Y.  Sopp.  80-884;  55-^.  614; 

58-263;     60-522;     70-897;    76- 

194;   100-527. 
N.  Y.  Super.  55-539.  ^_     ^  ^^^ 
N.    Y.    Ann.    Cas.    1-138;    2-211: 

4-875,  877;  9-63,  817. 

N.'  Y.  133-13:  140-420;  157-166; 

171-4ft8f     176-97;     178-236; 

183-385. 
Hun.   63-414:   74-288:   82-306. 
App.    Dlv.    18-203;    10-246;    24- 

528;  27-182:  31-66:  34-243;  41- 

398;   57-113:   58-248,   270,   438; 

62-2^7;  68-10:  77-342;  81-162; 

82-81.  102;  8t-7;  88-586;  97- 

183;  112-637. 
MIflC.  4-114:  14-303:  17-328;  2^ 

319;    29-323;    30-171;     48*479; 

40-615.  . 

N.  Y.  Supp.  31-337:  35-1057:  45- 

849;  50-676;  54-426:  58-67;  60- 

622;   68-803;    69-218,    296;   79^ 

74:    80-799:    81-587,    795:    85- 

193;    93-709;    05-513:    86-«37; 

101-340. 
St.    RepT.   60-171. 
N.  Y.  Super.  57-421;  59-478. 
N.  Y.  Ann.  Cas.  1-138;  9-812, 

757 

n!  Y.  82-509;  90-461;  111-350; 
115-4a'?;  136-214. 

Hun.  27-18;  64-498;  77-91;  81- 
388:  87-537. 

App.  Dlv.  11-48:  12-313:  17-227; 
19-306;  29-57.  333,  456;  36- 
881;  62-521;  57-485;  58-248: 
60-658;  62-257;  68-11;  77-338: 


81-161 ;      82^101 ;      98-2M : 

104-533;  112-749. 
Misc.    14-115,    802,    428;   17-108; 

19-226;  26-545;  27-61L 
N.   Y.   Supp.   18-553:  86-16, 

45-541:    46-118;    81-852; 

401:    57-471:    58-268:    6»-a03 

65-384:    67-1067:    68-116    »B 

804;   68-1097;    70-897;  74-297 

79-74:    80-799;    81-587;    99- 

420;  93-1074;  09-7a 
$t.  Rep'r.  71-24. 
Abb.  N:  C.  29-^.  485. 
N.  Y.  Super.  65-539:  58-135.  _^ 
N.  Y.  Ann.  Cas.  41-375;  9-58,  8M 

608»  n. 
758.  _, 

N.  Y.  77-480;  111-350:  130^«l 
Hon,  28-188:  31-^890:  51-423:  56 

259;  60-62;  81-194:  178-887. 
App.  Dlv.  80-580;  46-a»;  67-138 

112-750. 
Misc.   14-302;  38-12;  WMOS.^ 
N.  Y.  Supp.  lf7U502;  74-655;  99 

76;  102-911. 
Civ.  Proc.   14-485. 
N.  Y.  Super.  55-.5.'59. 
N.  Y.  Ann.  Cas.  9-807.  n. 
759. 

N.  Y.  111-850. 
Hun,  66-62. 
App.  Dlv.  20-525. 
Misc.  14-302. 

N.  Y.  Supp.  47-158:  lOfl-OlL 
N.  Y.  Ann.  Cas.  9-307.  n. 
760. 
App.   Dlv,    109-333;   112-748l 
Misc.  14-303.  ^  ^^ 

N.     Y.     Supp,     35-1057;    96-€fl 

99-76. 
Civ.  Proc.  8-277. 
Abb.  N.  C.  22-284.  _^ 

N.  Y.  Ann.  Cas.  2-211;  9-80^ 
761. 

N.  Y.  68-562;  59-450;  68-414 
Hun.  4!p48,  674, 
App.  Dlv.  27-145;  29-57. 
Misc.  27-613. 

N.  Y.  Supp.  50-586;  51-8B2;  »» 
268. 
768. 

N.  Y.  77-515;  103-274. 

Hun,  21-509:  65-565.       _    _ 

App.    Div.    82-118;    S6-S81;  » 

303;  64-416.  ^      ^   ^ 

Misc.  6-51:   16-198:  27-57:  SS- 

121*  46-477 

,  N.  Y.'SttPp.  jf^^Ol;  66-942:  71- 

232 ;    w^— T 3i . 
.  How.  59-385.         ^  ^^    ^  _, 
N.  Y.  Ann.  Oas.  8-884:  9-811 
764. 

N.'  Y.   114-579.       .       ^  ,^ 
Hun,  34-11:  62-261:  65-565. 
App.    Dlv.    6-482;    44^267;  ««" 

745 
Misc.*  16-198, 


10$1» 


NOTES. 


N.  T.  Supp.  60-761:  99-203. 
N.  T.  Ann.  Cas.  4-56,  n.;  9-318. 

N.  Y.  149-414. 

Hnn,  73-201. 

App.    Dir.    20-525;    86-382;    64- 

416;    104-533. 
Misc.  89-276w 
N.  Y.  Snpp.  4T-158 ;  72-232 :  93- 

1074. 
Dem.  3-236. 
T66. 

N.  Y.   140-420. 

Hun,    78-G46. 
App.  DIv.   112-808. 
N.  Y.   Supp.  99-432. 
N.  Y.  Ann.  Cas.  9-309, 

TA7 

N.  Y.  79-175;  163-119. 

Hun,  83-514. 

App.    DiT.    2-413;    61-569;    lOl- 
467. 

Misc.*  83-401. 

N.  Y.  Supp.  18-501,  502;  92-1^. 
768. 

N.  T.  96-32;  135-76. 

Hun.   12-130;  18-123:  63-314. 

App.    Dlv.  2-413;  27-614;   59-a7. 

N.  Y.  Supp.  18-501,  502;  50-776; 
69-179.  ! 

Abb.  N.  C.  29-178. 
769. 

Hun,    26-304,    376;    28-294;    44- 
46. 

App!    Dlv.    48-412;    59-3a<i:    65- 
249;  91-272;  106-387;  110-921. 

Misc.  30-274;  38-121. 
L    N.  Y.  Supp.  54-722;  62-305;  09- 
f       843  ;  72-578  ;  77-101 ;  94-815. 
!    Civ.  Proc.  6-90;  14-71. 

Abb,  N.  C.  18-204. 

How.  67-890. 
770. 

N.  Y.  136-76. 

Hun.  21-431;  36-542;  63-614. 

App.  Dlv.  76-144. 

N.  Y.   Supp.   78-942. 

Abb.  N.  C.  29-178. 

How.  66-287. 

Daly,  9-44. 
771. 

Misc.  40-98. 

How.  10-468. 
7X2. 

N.  Y.  160-377.  687:  177-236. 
Han,  81-20;  48-46. 

^^Pa^^^Jj^'*^^^'*    68-555;   83- 
168;   106-119. 

Misc.    10-733:     15-41d;    20-206; 
84-406;  87-745. 


775. 

N.   Y.  150-5S7;  158-23, 
Hun,  27-21;  81-34^. .     .  ,' 

Misc.   14-182;  23-565!  ', 

N.  Y.  Supp.  5:^-756.    .  ., 

776.  -'♦ 

N.  Y.  47-370;  75-599.  '  '" 

Civ.   Proc.  6-178.  '     " 

^  Week.  Dig.  9-1&.  ,  ♦  ' 

777.  ' 
How.   57-481. 

779. 

N.  Y.  142-212.        ' 

H'nn,'26-518;  38-389;  66-375;  57- 
463. 

App.  Dlv.  17-227;  18-409;  21- 
467;  40-103;  67-125:  74^ 
75-239;  76-74,  j?37,  434;  79-1 
81-147:  84-40'4;  620;  87-iQ3: 
91-549:  93-151.  325:  lOi- 
132:  105-300,  AS;  107-^27; 
100-133:    112-77;    113-75^.'" 

Misc.   16-514:  23-78:  26-90,  810; 
JST''''^'^'    ^2S:   31-170.    471:^2- 
389;     33-120;     34-347;     48^20; 
45-57:  50.G18;  Sfe-O. 

N.  Y.  Supp.' 30-859:  46-782;  47- 
049;  51-833:  54-566,  666; '62- 
713.    7S4:   OS^mj:   66-721:  '69- 

S?'-?T"*i®-  '"^-2.  5OT.  669,  rrs: 

7».70H;    80-680;     82^6791/096; 

Sfclllj  1«^.  lOlt:' 85-192:  86- 
1022:  87-402,  519,  801;  9<)-824: 
91-876;  98-059:  94^177;  96- 
1027;   98-62,   200;   99-8,%!. 

Civ.    Proc.    19-108:   21-221 

Abb.   N.   G.  31-482. 

N.   Y.   Super.  57-222.'  ' 

How.   57-481. 

Dem.  2-486. 

Daly.  10-71. 

Week.   Dig.  28-43. 

N.  Y.  Ann.  Cag.  6-886;  7-269,^78. 

•  WO. 
N.   Y.   138-565.  ;.    ... 

Hun.   49«.238:   74-192;  82-866. 
App.    Dlv.    40-390;    85-288;  92- 
134. 

Misc.  l?-e8:  20-207;  a4-263;'37- 
129.  606;  39-580.  ;    '     J 

N.  Y.  Supp.  83-176:  60-70:63- 
246;     69-215;     74-409;.  .764450; 


N.  Y.  Supp.  45-782;  69-646;  74- 

241 ;  7CU476 ;  93-895. 
CIt.  Proc.  21-16. 
N.  Y.  Sup«r.  52-68. 
Law  Bull.  6-88. 
N.  Y.  Ann.  Cas.  8-16. 


80-588;   88-307;  87-316. 
St.  Rep'c  56-555i 
Civ.   Proc.  14-340. 
N.  y.  Ann.  Ca^.  1-118,  U9;  9-468. 

N.   Y.   177-286. 

App.    Dlv.   88-275. 

Mlsc,   14-182.  /       • 

N.  i'.   Supp.  35-382:  85-71. 

Civ.  Proc.  14-1. 

Abb.   N.  C.  11-233. 
782.  '     '  • 

CiV.  Proc.  14-1.  .;    j,        : 

78.^1.  .     ,. 

App.   Dlv.  8-321.* 
1081b 


NOTES. 


) 


Misc.  14-303;  16-668. 

St.  Rep'r.  14-8. 

Civ.  Proc.  6-183. 

Abb.  N.  C.  14-511. 

N.  Y.  Ann.  Caa.  2-215. 

How.  62-460;  66-392. 
T84. 

N.  Y.  97-610. 

Hun,  27-384;  80-257. 

App.  DIv.  10-289;  14-282. 

Misc.    6-514;    11-125;   12-40S. 

N.  Y.  Supp.  31-1008. 

Civ.  Proc.  14-290. 

N.  Y.  Ann.  Ca«.  T-125. 
786. 

N.  Y.  86-278. 

Misc.  26-842. 
787. 

Civ.  Proc.  19-165. 
788. 

App.  Dlv.  94-28;  .110-898. 

789. 

App.   Div.   29-373;  48-601. 

N.  Y.  Supp.  28-50. 
799- 

App.  Dlv.  48-601. 

N.  Y.  Ann.  Cas.  4-253. 

791. 

N.'  Y.  83-527;  135-646. 
Hnn,  12-571;  17-113;  25-481. 
App.    Dlv.    48-601:    59-161:    71- 
•   %5;    74-308;    96-165;    98-102. 

111. 
Misc.   16-552;  38-12,   13,   44,  45; 

44-45,   316. 
N.  Y.  Supp.  66-962;  76-695,  698, 

901,  906;  81-382;  97-602;  109- 

770;   102-704. 
N.  Y.  Ann.  Cas.  8-485. 
Snbd.  1. 

N.  Y.  92-647. 
App.   Dlv.   74-808. 
.  Misc.  12-147;  24-407. 
N.  Y.  Ann.  Cas.  5-413. 

Snbd.  2. 

App.  Dlv.  45-575;  74-308. 
MlRO.   24-407. 

N.    Y.   Supp.   61-403;  77-611. 
N.  Y.  Ann.  Cas.  5-413. 
Snbd.  4. 

N.   Y.   161-2(yr,  647. 
S*bd.  6. 
N.   Y.  84-642;  151-668;  174-205. 
App.     Dlv.     6-131;     16-214:    89- 

544;    54-194.    510:    67-12;    74- 

308;    96-165;     111-159;     112- 

829 
Misc.*  23-253,    504;    24-407;    29- 

105.    422:    aa-BSS;    38-13. 
N.  Y.  Supp.  44-f{20:  51-169:  53- 

263;    60-195;    66-003;    67-587; 

73-482;    8J)-lf»9,    715,    845;    98- 

351 
N.  Y.  Ann.  Cas.  5-413. 
Snbd.  6. 
N.  Y.  92-646. 


Snbd«  7. 

N.  y.  91-239;  151-669. 
Snbd.  8. 

N.  Y.  113-618. 
Hun.  19-128;  25-584. 
App.  Dlv.  58-320;  98-146. 
Misc.  36-381. 

N.    Y.    Supp.    71-1025;    90-7^. 
Abb.  N.  C.  18-473. 
How.  67-511. 
Snbd.  10« 
N.  Y.  135-634. 
App.    Dlv.    19-227;   28-303:    2». 

372;  67-12. 
N.  Y.  Supp.  5O-10Q2;  51-543;  64. 

605;  73-482. 
Civ.  Proc.  4-202;  5-67;  ia-167. 
How.  6^475. 
Snbd.  11. 
App.    Dlv.    51-379;    71-351;   74- 

808. 
Misc.  38-12. 
N.  Y.  Supp.  75-976. 
Snbd.  12. 

N.   Y.   160-370. 
Snbd.  13. 


App.   Div.   111-182. 
Misc.  62-10. 


792. 

App.  Dlv.  48-001. 

N.  Y.  Supp.  81-582. 
793. 

App.  Dlv.  27-161;  29^373;  38> 
543:  46-76;  48-187.  601;  6* 
161;  71-255,  351:  7*-30S;  9» 
102,  109.  145,  620 ;  107-249. 

Misc.  12-147;  23-253,  504;  24 
108;  29-425;  33-388. 

N.  Y.  Supp.  32-1073;  59-622:  51^ 
169.  542;  52-616;  53-297;  St* 
656:  61-257.  300.  942:  e2-8t'i: 
63-724;  67-587;  7t«a096:  7* 
823,  976;  192-704. 

N.  Y.  Ann.  Ca&  6-18;  8-485. 
796. 

App.  Dlv.  52-231:  71-31:  77-14 

Misc.  45-502. 

797. 

N."  Y.  76-168. 

Hun.  58-133. 

App.    Dlv.    57-219;    77-16;    9^ 

Misc.  45-602;  62-92. 

N.   Y.   Supp.   91-178.  1008:  IQl* 

751. 
St.   Rep>.  46-47T. 
Abb.  N.  C.  13-354. 
Dem.  2-679. 
Snbd.  1. 

Hun,  63-604. 

App.  Div.  52-281. 

N.   Y.  Supp,   18-827,  879. 

St.  Rep'r.  7-767:  44-473. 

Abb.  N.  C.  2-311. 

HOW.  26-422. 

How  N.  a  2-625. 


lOSlo 


N0TB8. 


J.  2. 

St.  Rep'r.  13-Ote. 
Ivbd.  3. 

N.  Y.  126-085. 

Jkpp.  DiT.  101-^82*.  •• 

Misc.  15-e31;  1«-B<».  •  ' 

St.    Rep'r.    38-819:    86-920:    Kl- 

122.  ^ 

Olv.  Proc.  13-234:  19-268. 
Abb.  N.   C.  21-2X4.    -  ^ 
ff.  Y.  Super.  86-294. 


i»; 


i  t 


Hon.  60-244.  .  -" 

App.  Dfy.  681-281:  TTJlO;  T8-499; 
93-306:   112-122,  129^  1116'406. 
Mlac.  a»-42&:  4-1-688.      < 
N.    y.   Supp.  61-942;  74-5^   79- 
680;    8«t.ll4;    87-85^.    98-186; 

CIr.  Proc.  19-40. 


Hnn,  20-182. 

App.   DIv.  2-19;  49-407;  S2-2»t< 
7T-16. 

N.  Y.  Sapp.  63-3831.  - 

CiT.    Proc.   19-87;  ■ 

App.  DIt.  7*fiia  ' 

»1. 

App.  DIr.  77-16. 

-Hun,  80-452. 
App.  DiT.  77-m 
'**    Y.  Snpp.  79-268. 


.«   .-» 


.  I 


•  f 


I 


I  » 


X    78-509 
^un/ 26-589;'  41-603;  4S''^i  87-i 
354.  ' 

pp.    DIv.    29-284^   35-42$^; '  48- 


L    67-68:     *r 


Or 


80-40;   95-543;  98 


^'mL'  ^^SPl^-^^^i  Taui88?'lf8. 
■»96;  8«.42B*  90at49,»  960:  •9- 
912.  "I         •..-.•\ 

•<W.  ITriSliber;  Q»iJ26Sl<.  .      /. 

^  N.  Y.  Am.  CHs. 'aWtSlJ!  :• 

806.  .,•  I  ^ 

N.   Y.   94-541.  -'^»      !  •  |."i  ./    ./. 
Hun,  52-530;   86-44.  •«•>'' 

App  DIv.  48i«96;  76-880:'  f9- 
102;  95-543.  *  .7lV; 

MIbc.  41-436.  .(-«»«:,      / 

N.  Y.  Supp.  S<7704;'nF»«96;<«>- 
749.    '••-■*.      -    .-I      .  .!      ,i    i 

at. -Se^'K   Ifl-fMe.      '    *'i       -^  f. 

^♦W.  Y.Ahli.  eft».}  2-189.'         <'     /. 
Sabd.  2.  .1,-71     ;♦;♦•. 

Hun,  20-537.    '    -••   .  ■  .'  •/ 

St.  Rep'r.' .ab*.733;' 18-880.^     " 

807.  . .-!  I  #1 

^%o  ^i J- -^'^®'* ' '  T6*«0;i  .79- 
102;  96<4MB:>r.    '•     «i        ir^ 

Misc.  41-436."    ■    •*•  'I     4,  • 

N.   Y.   SUPP..J78.C96;  96-749.  /* 

Civ.  Proc.  10-178.  .ifiM 

808.  -•.-*»  I  ;!/ 

Hun,  20-182/'< -'.  I      ^     /.    ..    / 
App.    Div.    48-335;    76-580;  .«9ii 
102;:95-'Ma     -:?-Toi      /'    / 
•'Mls^J.  4t;*436:  -•'«:        -irr.    ,     •• 
^'^'^^^^^  fi6.«51,  9»T  78^596; 

•  •Abl).  .»,,€.  8^«4B6;r      _;.-,'.:. 


:  -  '•. 


-^^J^^[V   48w88H»  764S80:«^79- 

'      Jhl;  fWr548*^98-M9-r.T    V. 
•  Ml«J>12-68r'2«l*603;.33*5T»1  41- 
4o6.  .«.'.  .  -roi    •  m!>hm 

'^oA^ii^^PP^^  ff8r«ifl?  I  84,Xe06; 

Abb.  N.  C.  1-85©,  .    ;.i       ,u  r 
^^.  Y.  Asft.  Cw^.th'26^.    <    7     /. 
810.        .-or.  I  .•  _«»i      ^i , 

Abl»^':N;iGi^^C239i.'     *-.'      ♦< 


"J^-'Ss^Tk^f^^'i^-^i^- '«*»•'-  '•- -     ■ 


451. 


r4^j  ^  60- 

•?^-X-  SopP.  54-810;  «3rj^81:  68- 
,     1083;  7*2-488.   831;  73wli8;  78- 

596;    80-277;    84-1000;    90li-749; 

99-512. 
,CIv.  Proc.  14-314.  "  '" 

Abb.  N.  C.  31-194.. 
N.  Y.  Super.  54-444.  -'  • 

N.   Y.    js^nn^    Caa.    2-5f$lB;  '5-265; 

9-274.  -     •       ' 

KM. 


iAppw>   DU.  '28*4»9r<!4jS*4(80^>67- 

889.   ..    '    i*i  .  im::-}:»»   :  :  ;   • 
Misc.  17-93.    «..<.»  I      .     -I       '  . 
N.  Y.'  tBu^p,-«l,.«8j  78h4293;     ^ 
Civ.    Proc.    14-307.  .IS.** 

How.  67-273.  •-•J-ir.    •.•• 

812.  L'u  -< 

N.  Y.  162-246.  .T.-T''     f     , 

_     ,       .  Hun,  69-445:'    ?  .'     •T-'-v     ,i..U 


Hnn,  20-517,   535:  88-.^26. 
App^  DIv:    48-335:    62-315^    65- 
Jg:    76-580:    79-102;    815^570; 
„»B-548:  99-298.      :^-     .        i 
Misc.  41-436;   50M51 


I  -I, 


1O0M 


147. 
*  7'J[t'^^P'J***^*8;.70»62f;  88- 

N.   Y.   Super.   59c)^l     .'.i.^-r 

N.   Y.  Ann.   CtiK-2-e8;-4^6,.  lij 

813.  '         f  '.till/      j^     ,' 

App.  JDIt.:  t7:^*57«?  M6-6114.  V' 
N.  Y.   Rupp.  78-345.  .>:r< 

lVyn.'«U56;    '     "'•    •     '•.'.*:     •'   ..' 

814.  ,  •    M»T        .,'-;».'.     II  .<( 
N.  Y;vi06*319t  ..')..  X.      {    »-, 


mSi^    14^69;     IT-aOSf    lfr-615: 
4^-«02;    48-223.  _ 

N.  Y.  Supp.  8«>*®4;  44H122;  00- 
1047;  9MSA;  »l-3ft. 
815. 

N.  Y.  Saper.  4T-88f7. 
816. 

817. 

N.  Y.  90-812. 
•Hunt  <Mk4i8;.  87«^34. 
App.    Dtv.    1-5M;   5-204. 

19-685;  ]M>-606;  B5^7B,  ttS. 
BuBp.  88-886;  44^318;  46- 
;  4^-712. 

N.  C.  5-69. 

N.  Y.  Aab.  Ctf.  4*«0a. 
818.  1 
•'itpp.  D49.  1-6B8«    t 
Mise.  19-598;  85-188; 
Civ.  Proc.  15-484. 
N.  lY.  vAnn.  Cm.  ^-MD. 
819. 

.  Misc.  19-59a 
Ahb.  (N.  S.)  12-68,  ifcw 


App.    DiT.   84-162. 
Week.  Dig.  10-364. 


N.   Y.   lOT-118;   117-297. 

Hun,  52-95;  56-92;  64«.425;  'TS- 

4«F  88^91;  89-884. 
App,  DlT.  10-234;  12-89:  19-6W; 

%-142;    27-468:    «>-l73;    89- 

6te:    40-500;    41-631;    42.1«e* 
•  :  NU«i8;.  61<*296;    69^286;    72- 

6:  75-444;  78.27.  M4;  81-204; 
n   flk«S17;      96-4194;      102-249; 

104-91 ;   105-459. 
hMM^.   12-te:   24-6;   SW:M3;  fl»- 

4;  81-179;    48-379;  45-48,  42, 

346 :    46-656. 
N.  Y.  Sapp.  65-897;  46*295;  f7- 

448;   49-201.    612;   50-853;   51- 

814;    52-169;    54-862;    58-125. 

715      59-814;    68-964;    70-4'M; 

74-749;  76-98;  78-880;  82-541; 
'.i»8r>*489;'  90P-448.  814,    896;  92- 

963;  98-304;  94-277,  39T. 
Civ.  Proc.  14-280:  15-816. 
N.  Y.  Ann.  CaB.'»-281,  226. 
821.  - 
Miac.  51-229. 


App.  Div.  84-162. 
mac.  19-430;  29-608. 
N.  Y.  a«pp.  461-876. 
N.   Y.    Super.   50-66. 
N.  Y.  Ann.  Cas.  l-40t 
Week.  Dig.  18-568. 


Barb.  19-165. 


N.  Y.  1861.809;  149-281;  141-7^ 
Hub,  88-827.  ^^  ^^^    ,^-  i 

App.  Div.  11-602 ;  68-855;  lOT-j 

§00;  112-707.  _ 

Jdiae,  12-44;  16-619;  26-ffl. 
N.   Y.   Supp.   56-442;   74-8&; 

777.  __ 

Abb.  N.  C.  29-277.    _ 
N.  Y.  Ann.  Cas.  a*186L 


N.  Y.  182-548. 
Hun,  28-414;  75-60. 
Abb.  N.  C.  81-152. 
How.  67-346.        ^_  .^^ 
N.  Y.  Ann.  Cas.  19-806. 

829. 

N.  Y.  81-157;  85-^:  , 
88-447;  90-549;  91-657; 
316,  517;  98-206;  100-547;  1< 
94:  104-506;  105-332:  HO- 
613.  562.  671;^lll-2g^  ^ 
62,  152.  288.  243.  391.  5^  3 
288;  116-12;  117-91,  500, 
118-46;  12<W536;  121- 
124-487,  505,  651; 
126^293.    552;    132-549;    1' 


N.  Y.  87-272.  ' 

Hun,   28-74;   78-181. 
»:App.  JMv.  .21^17:  42-28;  8«^145; 
^$.250,  252;   106.691;  112-lS- 
<lflM^    12*.207;     26-670;     51-229. 

589 
-«.  t\  «B»P.  47-662:  57->4n:  58- 

6ffi;     sK-510;     87-87;     94-812; 

99-46;  101-06. 
Olv-  Proc.  21-340. 
N.  Y.  Ann.  Cas.  1-324. 
Week.  DIgL  5-689;  15-874. 


N.  Y.  66-192;  95-252;  152-692. 

Hun,  56-391;   76-587. 

N.  Y.  Ann.  Cas.  6*269,  276. 


170-412.  5M;^17jU39.  10^. 
375;  llk>-116,  261;  1«5- 
187-491. 

Hun,  14-631;  16-79;  17-150:  __ 
35;  22-414;  24-32.  827:  26-2J 
28-423,  435;  29-498.  6lg;  » 
655;  81-46,  417;  84-^4;  ST-SM 
40-223;  41-437;  4^6-150:  f^}S 
846.  560,  597;  46-289:  51-^ 
58-591;  54-166:  56-391;  W- 
281:  69t237;  61-250.  312;  »; 
207;  68-185,  477:  64-673,  ^ 
65-222;  69-48:  79-34;  74-m 
77-108;  78-49.  413;  79-13: 
82-17.  283.  845,  403;  g4.2(«: 
85-55.  486:  88-92.  211,  4«:  £0- 
7.  72.  128.  131.  603;  91-168:  W-l 
274.  384,  450.  ^^   ,^  | 

App.  Div.  4-132:  5-179.  458,  5fiS. 
6-445.  536:  8-612:  13-498;  14- 
201;  15-215:  16-547.  648;  IT* 
268.  272;  18-421:  19-854.  &: 
21-232,  366:  22-022:  28-15: 
24-447:  28-243,  a^sTHMl.  2V: 
80-132;    81«^52,    626;   88-«9L 


&98&# 


K0TB8. 


GU;  35-«^  188:.  86*546;  37- 
590:  38-142,  432;  41-nr>6:  42- 
119;  45-176,  309;  4«-515:  47- 
145;  48-367:  50-129:  51-72;  53- 
12.  113;  64-617;  55-320.  407. 
r.41:  66-96.  566;  '67-54;  58- 
^M;  68-156.  288,  522;  01-163, 
205:  68-151;  66-502;  07-425. 
563;  es-29a;  69-286.  3^1.  450: 
71-503;  72-224.  278:  74-444: 
75-339;  76-447.  597:  77-622; 
7»-312;  82-612;  85-6,  368,  481. 
587;  86-385:  87-18:  00-20:  »1- 
236:  94-10;  05-303;  97-430: 
98-371,  41S.  471.  486,  492;  90- 
83,  371:  100-3.  368;  101-552; 
102..592:  104-183.  834;  105- 
316;  108-136:  110-915;  111- 
77.  502.  916;  112-379,  470,  475, 
780.  781:  114-412,  708;  116- 
754;   116-185. 

Use.  6-88;  7-673;  8-82;  9-67«; 
10-185;  11-480;  12-250:  13- 
487,  597;  15-290;  19-335;  22- 
749;  27-186;  28-263;  29-72;  81- 
657;  83-327;  34-446.  507;  86- 
380.  681;  38-56;  89-739;  40- 
153.  259:  42-.'»0.  448.  597;  46- 
149;  47-87,  573;  48-844,  640; 
49-37;    50^217.    289. 

I  T.  Snpp.  18-480:  2iS'222,  296; 
28-169.  526;  31-11.  190.  252. 
311;  82-538,  671;  38-188.  477; 
34-45,  628.  667,  880,  870;  86- 
495.  645;  36-284.  952.  967.  983; 
44-205.   988:  46-663.  1006;  47- 

'623.  666.  9Q2,  48-871,  895,  908; 
49-174.  803;  51-234.  380.  478; 
62-362.  461,  756.   1081;  54-488. 

•TBI;  66-796;  66-551,  561;  57- 
653;  68-938;  60-87.  663;  61- 
744;    62-48.    109,    130;    63-274, 

I  387;  e<f-5Ql:  66-95,  928,  968; 
67-430.  481,  1029;  69-9,  125. 
255.  407:  70-420,  546;  71-835. 
1026,  1062;  72-42;  78-259,  779; 
74-5.  755.  981.  1069;  76-890;  76- 
56,  121.  961;  77-488;  78-130, 
320.  .527;  79-111.  250,  688;  80- 
962:  81-1019:  82-926;  83-1T2, 
218.  704,  1091:  86-402.  5.^8.  fisft: 
86-497;  87-432.  631;  88-GSI5: 
89-965:  90-208.  526,  769.  873. 
883;  01-207.  37a  7i50:  02-.11M). 
569  ;  93-5!>4,  950  ;  95-960  ;  96- 
40.  209.  638;  97-570;  98-321, 
636,  658,  775;  99^0.^6;  lOO- 
279,  444,    1089;   102-.571.   7M. 

St.  Rep'r.  11-357;  12-841;  14- 
206,  898;  86-133,  407,  461;  72- 
127. 

Clr.  Proc.   14-216;  21-1. 

Abb.  N.  C.  29-36;  31-158. 

N.  T.  Ann.  Cas.  1-153,  228;  8-331; 

9-m. 

Connolj.  1-204;  2-27. 

gem.  0-35,  92. 

K.  Y.  Snper.  64-380. 


10^1  f 


830. 

N.  Y.  91-293:  172-146;  l'r7-85t: 

l-J  8-131;  l!i7-193. 
Ill:  11.  2tf-273;  47-18. 
App.    Div.  3-157:   80-288;  63-88; 

66-179:  74-441:  78-76;  88-438; 

95-391 ;  105-424. 
N.  Y.  Siipp.  71-363;  T3-279;  7T- 

S75  ;  79-507  :  88-597  ;  94-574. 
831. 

N.*  Y.  110-886:  12-485;  132-185: 
141-4.">7:   148-235. 

Hun.  41-424;  56-220;  63-518;  73- 
263. 

App.  niT.  14-81:  52-a5:  62-521: 
<$6-249;  86-162:  87-157. 

Misc.  88-395;  29-672;  89-392. 

N.  y.  Snpp.  lP-485;  67-43;  71- 
134;  79-357.  367;  88-528;  84- 
87 

CIv.'Proc.  16-354;  19-267.  282. 
882. 

N,  Y.  86-353:  91-241;  92-554; 
121-266;  156-162.    * 

Hun.  28-150;  92-360. 

App.  DIv.  14-192;  20-517:  84- 
647. 

Misc.' 6-580;  14-33. 

N.  Y.  Supp.  36-237;  47-100;  54- 
538. 

N.  Y.  Super.  56-433. 
883* 

Hun,  87-16. 

App.  Dlv,  llHWO;  80-20. 

N.  Y.  Ann.  Cas.  2-79. 

Wend.  13-311. 
834. 

N.    Y.    78-220;    80-282;    81-151 
90-56:  92-274;  99-56;  lOX-126 
103-573;      104-852;      106-% 
111-220.    239;    112-493;    118- 
77:     126-450;     129-654;     183- 
453;  13ft-423;  137-670;  148-88, 
90:   164-355;   156-219;   165-13, 
159:     166-262:     171-106.     201; 
118-66;    184^67;    186-128. 

Hon.  19-.'^5:  24-43;  32-806;  40- 
438;  43-421;  45-307.  439;  46- 
458,  488:  56-575;  67-76;  60- 
238;  78-107.  227;  79-346:  83- 
379;  85-579;  87-16;  91-500. 

App.  Dlv.  8-75;  11-429;  k9-483. 
497;  32-684;  35-806:  42-364; 
43-428:  55-449,  453;  65-54;  68- 
205.  394;  70-12,  273;  71-28;  78- 
.ViO;  77-219;  80-609:  82-360; 
87-506:  89-609:  94-325;  96- 
29  •  99-9,  74  ;  100-376 ;  105- 
268,  .SI 7,  360:  110-429;  IIX- 
514,    520;    113-735;    116-363. 

Misc.  26-56:  80-484.  705;  31-138; 
33-554;   38-97;  4«l-10O. 

N.  Y.  Supp.  28-1075:  29-364;  31- 
907;  33-873:  36-256;  54-1023; 
55-242:  69-160;  60-125;  61- 
917;  63-91.5,  923;  64-562;  66- 
871;    67-817;     72-624;    74-126, 


r 


NOTBS. 


902,   W66;   T7-1U,   179;   79-13; 

80-751;    81-813;    84-888:    87- 
981 ;  88-1,  924  ;  90-1007 ;  97- 

B12,   707;    99-812. 
St.    Hep'r.    11-263;    ia-446;    15- 

452 
CIr.  Proc.  19-188;  ai-364. 
Abb.  N.   C.  20-162. 
N.  Y.  Ann.  Cas.  2-77,  293;  5-244; 

6-22;  7-345.  358;  8-414. 
Conuoly.  2-221.     . 
635. 

N.     Y.     103-573;     111-220,     239; 

198-420;  141^1;  198-213;  170- 

83*    179—281. 
Hun,'  10-«28:  21-344;  37-242;  38- 

270;   40-336.    438;   41-203;   42- 

51G;    68-251;    60-28,    305;    61- 

104;  72-497;  82-384;  87-16. 
App.     Div.    8-146;     11-430;    13- 

569;    17-245;    21-555;    34-397; 

42-232;     58-184.     329;    60-118; 

61-lte;     70-523;    94-161;    96- 

145*  98—419 
Misc.  5-465;  80-621;  33-143;  86- 

508  ;  40-529  ;  48-486. 
N.   Y.   Supp.   18-515;  51-49;  64- 

225;  61-64;  62-772;  67-9^;  68- 

ms,    641;    69-941;    70-420;    71- 

1062;    75-373;    82-842;    89- 

482;  96-1113. 
Civ.    Proc.    15-204;    19-191;    21- 

277,  324. 
N.  Y.  Ann.  Cas.  «-79:  6-22;  lO* 

447. 
Week.  Dig.  16-198. 
836. 
N.  T.  99-56;   103-578;   104-352: 

111-220:       151-196;       165-13; 

166-262;  178-72;  184-58. 
Hun.  72-497;  78-225;  83-349:  85- 

579;  87-16. 
App.    DIv.    11-430;    29-496,    496; 

82-634:    35-356;     42-863;     55- 

451;  69-3«S;  70-12:  71-28;  80- 

609.  614;  82-860:  89-509:  lOO- 

367;      165-268,      817;     111-514, 

RfcO;   116-364. 
M!*c.  30-705;  31-1S9. 
N.  Y.  Supp.  33-198;  51-985:  »4- 

1028;   «6-160:    61-917;    63^915; 

f  14-562:     66-871;    68-363:     69- 

551-    74.105S:    75-625:    80-751; 

81-fel3;    85-847;    97-707;    lOl- 

845. 
Civ.  Proc.  ai-*324.  364. 
N.  T.  Ann.  Cas.  2-77,  294:  5-244. 

n.t  6-22;  7-343,  350,  861;  8-415. 
837 

n'  Y.  163-242:  143..219;  188-52. 
Hut)..  83-32:  37-622. 
App.   1)1  T.  116-576. 
Misc.    8-170;    32-328:    49-r»5. 
N.   Y.   Supp.   66-542;   101-846. 
Deni.  3-388. 
838. 

N.  Y.  150-266. 
Han,  79-539. 


N.  Y.  Supp.  29-933;  65-296;  «• 

686. 
839. 

Barb.  41-444. 
840. 

Hun,  69-549;  81-302. 

App.    Dlr.    20-186:    35-221:  56- 

387;   58-353.    362;   61-139;  «»- 

340;     93-281;     100-473;     113- 

22G.    ' 
Mific.    6-578;    24-593;  43-424. 
N.  Y.  Supp.  36-785:  54-743;  07- 

792;  70-361;  74-820. 
Abb;   N.   C.  29-149,   kl 
841. 

N.  Y.  124-500;  17a-32L 
Hub.  58-407;  65-176. 
App.  D)v.  12-lOes  29-235. 
mIbc.  20-250;  8S-783. 
St.  Rep'r.  17-11;  36HlflB^ 
Dexn.  6-60. 
N.  Y.  Ann.  Cas.  9-39$. 

N.  Y.  14-456;  173-823. 

Misc.  10-335:  2»-297. 

N.  Y.  Supp.  56-32. 

Paige.  8-428. 

Wend.  7-516. 

N.  Y.  Ann.  Cas.  1-79. 
843. 

N.    Y.    165-309;    129-300;   14IML 

Hub.  83-388. 

Misc.   47-523. 
844. 

Hun,   34-192;  90-38. 

.    Dlv.    81-00;    42-454;    115- 


^%>. 
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Misc.  29-375;  86-857. 

N.  Y.  Supp.  85-630;  53-857; 

485;    74-922;    100-703. 
Civ.  Ppoc.  61-117. 
N.    Y.    Super.   00-203;  ll»-7. 
Dem.  8-11. 
N.  Y.  Ann.  Cas.  5-872,  877. 

845. 

N.  Y.  8-84. 

Misc.  47-523. 
846. 

N.  Y.  8-67. 
847. 

City  H.  Rec.  8-U. 
850. 

N.  Y.   Sapp.  98-600. 

WeuO.  21-608. 

Daly.  5-60Sr 
851. 

N.  Y.   Supp.  98-600. 
852. 

N.  Y.  185-60. 

Hun,  92-477. 

App.   Dlv.  27-269. 

Uow.,  48-349. 

Dotti.  3-75. 
853. 

N.  Y.  185-60. 

Hun.  28-371. 

App.   Dlv.  6-146. 


NOTBS. 


I 


£54. 

Hun,  37-245. 

Add.    DiY.    9-146;    16-192;    82- 

142:    27-260;    80-612;    40-139; 

116-^09. 
N.  Y.   Supp.  48-60;   100-i065. 
CiT.  Proc.  8-387. 
N.  Y.  AjQn.  Ca9.  lk-275. 
SS6. 

N.  Y.  156-337. 

App.  DiT.  6-146:  16-102,  193;  22- 

143;  30-612;  41-494. 
N.  Y.  Supp.  44-713. 
N.  Y.  Ado.  Caa.  4-308;  R«>275.> 


Hun    64-450. 

App.'  Div.  '6-'l46;  16-|93:  22-141: 

41-494  :  05-419  ;  105-103,  109, 
Mtef.  30-459;  40-65. 
N.  Y.  Supp.   44*713;  48-60;  58- 

708;  03-711. 


App.   Div.   05-419. 

^t.  Rop'r.  6-753:  27-«S2. 

rir.   Pfoc.  6-250. 


App.   DIt.  05-419. 
850« 

N.*  Y.   155-338. 

App.  DIv.  16-lQB:  86-612. 
.    N.  Y.  Aon.  Caa-  5-2f5. 

Il'im.  61-369. 

Mine.  10-291. 

ClT.  Proc.  21-294. 

N.  Y.  Ann.  Caa.  7-83& 
Stfl. 

:    Hm,  61-869. 
>    App.  EHv.  8-465. 

Civ.  Proc.  «l-294. 


Hnn.  61-869. 

Misc.  10-201,  351. 

N.    Y.   Supp.   31-23. 

Civ.  Proc.  21-294. 
864 

Misc.    10-291,  351. 

N.   Y.    Sopp.   31-23. 
865. 

N.  T.  Aud.  Caa.  7-886,  d. 
866. 

N.    Y.    178-274. 

N.Y.   Supp.  98-600. 
867, 

Hon,  24-145. 

App.   DIv.  46-189. 

Week.  Dfgr.  11-808. 
868. 

App.  Div.  18-589. 

CHv.  Proc.  6-360.  862. 
809. 

riv.  Proc.  6-290,  860. 
^»70. 

N.  Y.  78*220,  484,  699:  03-82; 
100-81:  101-176;  106-272; 
144i«M. 

10811k 


Hud,   82-12;   38-12,   42;   87-232: 

88-310*  00-64.  -"-t 

App.   Div.  6-460;   16»77;  22-287; 

85-173.  349:  42-67:  55-a52;,67- 

445;    7.3-5aj):    74^*347:    87-249; 

80-21;  76:380:  03-42d;  06-418 

425.    544;    98-149;    101-465; 

105-105,     116:     111-527,     03O; 

112-657;     113-201,    204;    115- 

538. 
Misc.   12-67;   16-p75;  25-354;  26- 

547:  30-36-  31-544:  35-340;  42- 

54;  45-417;  46-195. 
N.  Y.  Siipp.  40t597;  58^0^8;  61- 

1100:  cM-90,  7a3;  84-280,  1066; 

88-661,  838:  0O-749 ;  w\'W>; 

04-27:     0»-J»8,     012,-     101-411; 

102-3l'4  ;  103-13. 
Civ.    Proc.    14--^):    15-198.    393; 

10-299:  21-396.' 
N.   Y.   Ann.   Cas.   1-161.'  171.  187; 

2-55;  4-306;  5-325;  6-iOf;  318 

7-157. 
l>CTu.  6-269. 
871. 
Hud.  90-64. 
App.     DIv.     16-Tf:    18-586;    62- 

157;    65-450;    74-347;    03-425; 

05-425.    544;    08-149;    165^*428; 

113-201.  v..  ,?* 

Misc.  25-354:  30-86:  35^-340',  40- 

563;   42-54;  45-56,  373c<*46- 

105. 
N.   Y.   Bnpp.  4a-,'il7t  49»-1.38:  58- 

907;    60-702;    70-875;    T2-976; 

00^749.    824;    02-168;    08-542; 

00-98;   101-411. 
Olv^Proc.  16-308. 
Abb.  N.  C.  18-*W1. 
N.  Y.  Add.  Gas.  5-82&;  6-167,. 812; 

7-157. 
.S72. 

N.  Y.  77-fi78:  86-^19;  100-82; 
118-90:    144-354. 

Han.  26-172,  f>44 :  20-451 ;  30^61 : 
37-2S7,  531:  48-320;  58-;«8: 
50-554;-  62-157.  315;  65-450; 
67-445:  73-550:  75-201;  87- 
300;  88-310:  00-64.     . 

App.  DIv.  22-287:  31-282:  83- 
169:  42-67;  52-628:  62-157: 
70-50;  73-77;  74-347.  404:  84- 
195;  87-249,  42»:  03-425;  05- 
425,  544  ;  08-149  ; ,  101-466 
103-384;  105-105,  116,  428 
111-315,  527,  529;  112-657 
115-538. 

MIro.  10-446:  12-67:  15-75;  17- 
5.-9 ;  18-562;  20-280:  21-112 
2:5-354:  30-36:  31-546:  32-8 
34-109;  35-340,  Kid:  36-6J3 
30-244;  4O-D03:  4J-4;ir>:  ^X-'VI 
45-'56.   272:   40-194:    52-296. 

N.  Y.  Supp.  18-575:  36-1113:  56- 
235:  58-909;  61-1100:  64-,793: 
65-236:     60-547;     72-976:     T4- 


I 


461;   77-475,    614^:   T«"-596:   84- 
82,   280,  1066;   85-674;  88-661; 


^ 


NOT!BS. 


M-740.    824;    d«-149.    1099; 

06-343:     87-1078:     99-98,     677, 

912;    101-411;    102-324. 
St.  Rep'r.  0-425;  12-130;  16-540; 

28-15:  86-89,  918;  38-306;  39- 

18,  449;  41-473;  43-418;  49-78, 

&26. 
Civ.  Proc.  14-87, 
Abb.    N.    C.   22-116;   81-191 
N.   Y.   Super.  57-526;  69-226. 
How.  N.  S.  3-281. 
Deni.  2-302. 
N.    y.    Ann.    Cas.    4-167;    S-825; 

6-107,  312;  9-442. 
Svbd.  1. 
Hun.  30-77;  74-629. 
App.  Dlv.  95-421;  105-118. 
Misc.  29-601,  663. 
N.  Y.  Snpp.  61-503, 
How.  66-270. 
Sabd.  2. 

N.   Y.   106-275. 
Hun,    15-20;   20-244;   51-376. 
App.   Div.  59-580;  106-118. 
Misc.   29-603. 
St.   Bep'r.  34-645. 
Civ.   Proc.   18-253. 
How.  N.  8.  1-433. 
Snbd.  3. 

Misc.  29-668. 
•ttbd.4. 

N.    Y.    106-275;   144-361. 

Hun.   15-435:  16-56;  20-49,  244; 

23-177:     24-167:     29-442;     31« 

4R6;  37-234:  53-505;  62-242. 
App.    Dlv.     15-398;    16-79.    318; 

18-586  ;      25-349  ;      105-118  ; 

109-357;    111-528. 
MlBC.    20-421;    29-600,    668;    89- 

247. 
N.   Y.   Supp.   3-682;  44-625;  46- 

1081;    46-319;   49-598;   67-474; 

61-503. 
St.  Rep'r.  8-711;  28-214;  45-825; 

48-402;  52-494. 
Civ.   Proc.   5-100:  12-9. 
Abb.   N.   C.  30-85. 
Vf\\y,  12-839. 
0lnfid.  5. 

N.   y.  SKS-82:  144-854. 

Hun,   32-13. 

App.    Dlv.    106-118. 

Misc.  26-547;  20-663;  30-36;  42- 

55. 
N.    Y.    Supp.    3-681;   33-723:    57- 

474:  61-181,  647:  70-876. 
St.    Rcp'r.    21-672;    37-753;    67- 

54S. 
Civ.    Proc.    4-320;     10-179;    17- 

200;  29-201. 
Abb.   N.  C.  18-448. 
Dcm.  5-207;  6-269. 
N.   Y.    Ann.   Cas.    1-162. 
8«bd.  6. 

App.  Div.  44-120;  0IM19;  105*- 
116. 


Civ.  Proc.  17-206. 

N.  Y.  Ann.  Cas.  T-150. 
Snbd.  7. 

Hun,  2IM33;  an-436;  4l-«4: 
60^138. 

App.  Dlv.   l-<329;  6-373;  18-58B: 
1B-:M7:    25-349;    83-243;    6»-  i 
580:    76-581;    85-576;    S7-13»: 
95-543;   98-149.    170;    105-118; 
113-201;   114-109. 

Misc.  12-68;  27-92. 

N.  Y.  Supp.  33-179:  46-319;  4». 
598;  58-187;  69-635;  89-4;  91- 
05. 

St.  Rcp'r.  28-18. 

Civ.  Proc.  9-311;   16-70:  18-8WL 

Abb.  N.  C.  20-382;  21-292. 

N.  Y.  Super.  58-267. 
878* 

N.*  Y.    100-81:    142-298:    1B»-5SI 

Hun.  50-134;  66-616;  87-o00:  S»- 
310;  90-64.  346. 

App,  Dlv.  16-77,  79;  31-416;  »- 
2;  41-475;  43-612:  66-24K:  62- 

•  315:  06-203:  73-77;  76-352;  f«7. 
159;  95-425.  544:  98-15.  t4H; 
101-467;  1O5-105,  116.  23?; 
109-357;  111-527;  n2-'.e, 
657;  114-109,  828;  115-140, 
538. 

Misc.  T-402;  10-475;  12-67;  13- 
632;  17-559;  20-16.  279;  23- 
241:  80-36;  32-8:  34-111:  85- 
340;  40-563;  41-436*.  42-.->4; 
45-56.  272 ;  46-195 :  4T-355.  I 

N.  Y.  Supp.  84-919;  44-002;  48-1 
173:  51-304;  68-907:  «0-tfl2d 
61-1100:  71-809;  72-976:  tS 
410;  90-749,  824;  9»-!4»| 
93-833.  1111:  95-S98:  9«H 
561;  97-737.  1078;  98-l.««.  542^ 
600;    100-251,    703;    102-.'a4. 

Civ.  Proc.   14-79:  15-198.  398. 

Abb.    N.   C.   81-361. 

N.  T.  Super.  09-139. 

N.  Y.  Ann.  Cat  1-167.  171 ;  4-24. 
167,  306;  6-107,  312;  9-443. 
874 

a'pp.    Dlv.    41-476;    87-249:    05- 

Misc.* 23-241;  30-86;  40-563:  45- 

56,  272. 
N.  Y,  Supp.  51-304;  S6-007.  984: 

60-702;    72-OT6;    84-280;    SO- 

824. 
St.  Rep'r.  12-677. 
Abb.  N.  C.  29-428. 
N.  Y.  Ann.  Cas.  ^107.  312. 
875. 

Hun,  21-268:  63«347. 

App.    Div.  87-240;  96-425;  101- 

467. 
Misc.  40-G68:  46-56.  273. 
N.  Y.  Supp.  58-907:  60-702; 

976;  84-280;  00-S34;  92-14& 


Abb.  N.  C.  8-116L 

N.  Y.  Abu.  Cas.  6-107.  SU. 


16Mt 


r^ 


NOTBB. 


>96. 

N.  Y.  101-170. 

Add.  Dlv.  41^04;  42-67;  e5<4l»: 

T4-350:  8S-419,  425. 
MIflc  40-663;  45-56,  27^. 
Jf.  Y.  Supp.  68-907;  eO-7Q2:  72- 

976;   8^661.   838;  90-824. 
Abb.  N-  C.  20-426. 
K  Y.   Ann.   Caa.   6-107,  812;   T- 

157. 

^\  Y.  Am.  Cas.  6*107. 


N.  Y.  Ann.  Cas.  6-107. 
ITS. 
Hun.  69-553. 
K.  Y.  Ann.  Cas.  6-107. 

N.  Y.  TO-54. 

Hon,  83-1. 

App.   DlY.   TO-305;    116-575. 

Misc.  27>83. 

N.   Y.   Supp.  61-328. 

N.  Y.  Ann.  Cai.  6-107... 


App.   Dly.   81-417;   114-828. 
N.  Y.   Supp.  68-500;   160-2S1. 
Abb.  N.  C.  31-369. 
N.  Y.  Ann.  Cas.  6-107, 


87-272, 

22-551. 

Div.  81-417  ;  96-532  ;  109- 

;  113-20L 

42-54. 

^iDp.'  53-500;  85-574;  89- 
;   99—98. 

Ann.  Cas.  6-107. 

61-564;  68-77. 
Div.  86-22. 

Supp.  80-184. 
C.  3-269. 

Ann.  Cas.  6*107. 

N.  C.  30-85. 
Ann.  Cas.  6-107. 


N.  Y. 

Hon, 

Misc. 

N.  Y. 

154 

N.  Y. 

IN.'  T. 

N.  Y. 
T.  & 
X.  Y. 
B84. 
Abb. 
N.  Y. 


Hun.  88-327. 

Add.    Dlv.    2-502;    60-452;    60^ 

306;  02-305. 
Misc.    8-547;    16-620;    46-24. 
N.  Y.  Supp.  64-246;  80-741;  86- 

1109;  98-241;   102-868. 
St.  Rep'r.  8-194;  5-316;  7-282. 
Abb.  N.  C.  20-172. 
Dem.  2-390. 
Crim.  Rep.  4-582. 
N.  Y.  Ann.  Cas.  6-107. 
886. 
Hnn.  14-1;  31-05. 
App.  DlT.  22-287;  88-252. 
UUc.  11-520. 
N.  Y.  Supp.  82-740. 
N.  Y.  Super.  59-22 
N.  Y.  Ann.  Cas.  6- 


887. 
N.  Y.  168-126.  ' 

Hun.  88-876;  62-880;  64-818;  78- 


App.  DlT.  28-60;  81*«8;  88-188; 

49-248.  804:  68-218:  67<4H6r 
81-67  ;  87-40» ;  97^lU)l  J  1 10- 
167;    114«569.  •     - 

Misc.  20-510;  88-241. 

N.  Y.  Supp.  B^-^m;  B|MI17:  te^ 
859;  68-755:  74-68Cr77-l8F; 
97-91;    100-121;    l4Mi-10to. 

N.  Y.  Ann.  CaS.  16-306. 


N.  Y.   186-272;  168-il2S. 

Hon.  88-877;  62-889:  W-tt$L^^ 

N.  Y.  Supp.  48-986 ;  74-^84 ;  ^^ 

w.  _       •'  ' 

St.  Rep'r.  21-872;  82J0t>; 
46-363.  _ 

Civ.  Proc.  16-8^:  t^i^S, 
Svbd.  t. 

Hun.  22-594;  89.JB26. 
Snbd.  8. 

Hun.  89-625. 
Snbd.  4. 

Hun,  88-625. 
Svbd.  6* 

N.  Y.  102.4HWL 

Hun.  29-139. 

Api^  Dlv.  67-546;ja7<40f. 

N.  X. 


Supp. 
Civ.  Proc.  11-61. 


N.  Y.  168-125. 

Hun.  14-826. 

App.  Dlv.  24-16. 

Dem.  2-296. 
890. 

N.  Y.  168-125. 

Hnn,  16-885;  19-282. 
891. 

N.'  Y.  168-126. 

N.  Y.  Bupp.  99^X106. 

Clf.  Froc.  28-617. 


N.  Y.  168-126. 
Barb.  26-4^2. 
How.  41-421. 
Wend.  21-156. 

896*  .  _ 

N.   Y.   186-i273. 
Hun.  69-553. 

App.    Dlv.    114-699;  •     ., 

N.     Y.     Supp.    8OJ70f;    1661421; 
101-412. 

App.    Plv.   81-67:  tlf-599. 

N.  Y.  Snpp.  51-172;  5^-20Oi  54- 

040;    66-888;    lOO-fil. 
Civ.  Proc.  9-^41. 
Abb.  N.  0.  10-824. 
How.  68-94. 

t<Mttj 


«oa?B6. 


896. 

civ.  Proc.  9-144j  :'--:o 

App.  Div.   84-270;   114-58a. 

;8|IT»t;»    •■'". — •*'  ■...-•■» 

-•  •  f  App  J  <  tlt^«  5l  05*628;'      .    - 1 ' 
N.  v.  Supp.  8»*688-.«  »  «       .-• 
898.  •'--';;     .,    -«•::     .    t/ 

8M9-TT  •  •»-«  T  :  ..-  .  --'J*  :  «'..'. 
N.  Vfc. il9«>B13.' :  t  - iHi I  .  .4  -t«! 
App.  Dip;  JhDTSL.  )  ,1./.  ./  / 
Misc.  ^8-233. 

N.   Y.  ^M„  p'T^MS.r.i.  I      / 


-'T 


.  Y.   OW-518.    ..,i_,M  I 


/< 


90i;  *  ■ 

Misc.   48-27r.  :  .;  -i»l  i 

Daly,  4-518.  ^.,.,.,:    "'h      ' 

Hon.  78-516.  .       ;*    """^  ' 

App.  Div.  79-268.  "'" 
Misc.  48-277.  .^  .  .  / 
N.  Y.   Supp.  96Jt2S."*\* 

Hun. .T^^H^^rt.    •'-"•»       • 


Abb.  N.  C.  SO-68,  n. 
N.  Y.  Ann.  Cas.  S-275. 
9fl5«"' 

N.  Y.  136-589;  17T-400. 
App.   Div.   1«-189.   l&l.   198: 
- "  142;   '80-612:    ^4-582;    03-235: 
82-104';  110-11.5. 

Misc.  19-307:  3S*4©7;  SS-354;41- 
-"     643;  50-468. 

N.    Y.    Supp.   48-60;   52-3!)2; 
476;    54-115;    58-695;    ~ 


81-338;   97^180;    100-r>(>f. 

N.  Y.  Ann.  Cas.  4-308;  5-275, 
916. 

N.  Y.  Ann.  Cas.  5-275,  328. 
917. 

Misc.   40-12r.- 

N.  Y.  Ann.  Cas.  5-275,  323. 
918 

N.*  Y.  Ann.  Cas.  5-275. 
919. 


.(.I    >      ' 


n 


«  I 


'•r-''.»i 
.-I  I 
f  -I  -•  .  ■'  i 


» 


App.   Div. 
904. 

Hun,   78-516.  '-"I 

906. 

Hun.   78-616. 
907. 

Hun.  78-516.  " --       ' 

909.  .nt' •«  ' 

Hun,   78-516.         >•   -.n      ^  ; 

910.  .'-  --•it    .        -•"I    ,    .  ''      I 
N.  Y.  69-133;  1S8-368.  »•    ' 
Hun,  33-546;  63..88ft.'  ••      ^ 

App.    Dlvt.ll»4B68:    51i-37«.    4n. 
N.   Y.    Supp.  k^8-«a9;  64'^753.  • 

911.  .v«:.' 
N.   Y.   65-465;  l«a-14»l  l««0^8o. 
App.    Div.   51-47X:   m>.'>J6.    •. 
N.  Y.  Supp.  46-6.30  ;.W-737.! 

912.  .•■»-!:.*    I  'I-  /.' 
N.   Y.   135-272. 
N.    Y.   Supp.    100r70f^  .    ,. 

913.  -K'.r. 
N.   Y.   185-.8TO.I  » 

:  IL>Uso.i  2Oh5J0j- 

Daily  Reg.  23-92.         .,.|  ^^ 
914. 

N.  .Yv-WV338... ;..        .. 

Apt>.    My,    1<>-101;    ^2-287;   30-! 
->C  qi3L34-r,82;.^a-23.-/:' 82-104. 

^Isc.-    Tl^^Snt:   .23-4^7;     .fO-127. 
130;"  41 -^:f-  50-408. 

N.     Y.     Supp.  *  JTf-S^S;.    81-416; 
100-564.   •       '      . 


App.    Div.    34-582:   82-104. 
Misc.      -i 

130. 


1 9-807 ;     23^97 ;     40-127, 


\ 


XWiM- 


N.  Y.  Ann.  Cas.  5-275. 
920. 

N.  Y.'AAn.  Cas.  5-275. 
921. 

N.'  Y.  8a-:fe2: 

922.  ' 

N.    Y.    54-853:    55-525;    eO-^MO; 
.     148-135..  I 

Hun,  31-519;  76-842. 
..>pnL    Dly.    28-2&4;    45-186.    190; 
•  ^    «»-313  ;  110-858. 

Misc.   8-516;    10-343. 

N.  Y.  Supp.  31-29;  50-1053;  __  . 
1072:  W-21)l;  01-142;  »4-^ 
502  ;  96-383:  i 

N.  Y.  Ann.  Cas,  (t-2.53;  T-109.       < 
924. 

w'end.  2.-369.  \ 

925.  ^^ 

App.   Div.   83-376. 

Barb.  61-548. 
926. 

Hun.  92-154. 
027.  I 

'»'K.  Y.  tStfpp.  '94-47. 
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599;  33-557;  52-624;  8t-*lQ6r 
96-023:    101-190:   116-7*21. 

Misc.    7-16:    11-271:   20-338. 

N.  Y.  Snpp.  32-2.'.l:  45-892;  53- 
1012:  60-312:  ©1-013. 

Civ.    Proc.    1«-.^S7. 

Abb.   N.   C.  20-359,   479. 
1324. 

N.  Y.  40-78:  58-349:  68-036: 
60-634:  09-209:  70-101.  141; 
72-496:   73-1,   187,   437;   74-28, 


NOTSa 


145,  1T7,  382^  698;  75-375;  T6- 

326»  617,  540;  77-61©. 
App.  Dlv.  801-154. 
N:  T.  Supp.  80-552. 
18SHS. 

N.    Y.    57-368;    60-112;    75-280; 

101-18;      11O-830;      160-312; 

16d-79. 
CIr.   Proc.  14-307;  15-4». 
H..  Y.  Ann.  Cas.  7*126.  ISa 

N.     Y.    60-374;    74-82;    82-610; 
86«<241;  92*682;  107-H^5;  1X8- 
'    303 

Hun,' 76-330;  89-370. 
App.    Dlv.    22-131;    55-aiO;    78- 


pp.    . --   . 

m;  86-504;  9fr^3^^ 


MUc.     15-527;     18-527;     22-258; 

26^0;  29-274;  43-423. 
N.  Y.  Supp.  55-334;  47-770;  77- 

207;  89-488;  102-028. 
fit.   Bep'r.   15-190. 
Abb.   N.  O.  29-479. 
Daily  Reg.  86-1429. 
1827 
N.  "y.    60-374;    63-84;    124-180: 

128-303.  _„ 

Hun.    20-598;     31^629;     76-389; 

89—370 
App.    Dlv.    15-337;    18-564;   22-» 

160:   aO»»290>   79-430,  432;   96- 

869;  110*448. 
MlBC.    22-866,    489:    25-127;  .29- 

274 
M.  Y.'  Supp.  50-454;  54-828;  55- 

384. 
Civ.  Proe.  19-208. 
How.  66-288. 
T.  Jb  C.  1-239. 


N.Y.  107-645. 

Han,  39-485. 

App.    Dlv.    66-465;    110-448. 

N.   Y.   Supp.  72-827. 

St.   RepT.   12-575. 
1329. 

N.   Y.  102-224. 

Hun,   89-485.  ^^^ 

App.  Dlv.  65-465 ;  79-432 ;  HO- 
448 

Misc.    22-439. 

N.  Y.  Supp.  72-827. 

Clr.  Proc.  6.22a 

Daly,  10-365. 
1380. 

Civ.  P^oc.  15-42. 
1881. 

N.    Y.    119-082;    124-189;    139- 

549. 
Hun, '81-880.  _ 

App.     Dlv.     6-337:     13-613:     22- 

132:    29-482:    31-312;    35-237; 

89-639;  79-430. 
Misc.  23-565;  25-550. 
V.  Y.  Supp.  80-987;  47-899;  51- 
58-722;  54-764. 


Civ.  PrOC«  19-108. 

Al^b.  N.  C.  57^396. 
1832. 
■N.  Y.  58-583;  138-803. 

Abb.  N.  C.  10-407. 

How.  68-84. 
1384. 

N.    Y.    75-611;    84-466; 
128-303. 

Hun,   33-109;  76-330. 

N.  Y.  Sonp.  55-884. 

Bow.  68-^ 
1335. 

N.  Y.  99-476;  98H68. 

Hnn.  84-485;  6O-!$06. 

Add.   Dlv.  22-100;  Sl-479; 


740; 


Misc.  85-445. 

N.  Y.  Supp.  47-770: 

948;   108-177. 
1336. 

N.    Y.   86-168;   94-248:     Xi 

121-156;   150-544;    ITl 
Hun,  75-5ia 
App.  Dlv.  21-267;  S8-452L 
Misc.  15-527. 
1337. 
N.  Y.  84-466;  87-629;  •T-l; 

661;    14)2.160:    1CKU156;    I 

454;  111-624;  121-57.   156. 

123-120 :      183-178 ;       1  tf 
,  .  150-223;   152-433; 

183-340 :  184-29. 
Hun,  75-516. 


App.  Dlv.  18-l:i7. 
Miac. 


^068; 


12-68. 
Civ.  Proc.  15-354. 
N.  Y.  Ann.  Cas.  7-231. 
1388. 
N.^Y.    76-614;    79-409:     81' 

^5-^;  101-228;  lOS-lIiO; 

454;    125-651;     " 

254;     134<^]2t 

270;    147-209;    144I.409; 

223;     154-229.     278:      1.1 

157-449;   156-9,   463;    X< 

488;     162-444,     503:      1< 

164-248,     352.     368!      « 

166-169.    399: 

190.     383.     440; 

428;    174-360;     177-365; 

285:     183-40,     373;      II 

];8«*261,  289:  187-104. 
Apa  Dlv.  84-270. 
N.  Y.  Ann.  Cas.  7-415;  f 

168. 
1339 
N.  Y.  118-231;  131-S97. 
Hun,  65-570. 
1340.  _ 

N.    Y.    79-673;    149-198:    1 

230. 
Hun,  17-142;  19-17:  24-326: 

303;  54-5;  81-163;  96-505: 

51. 


108ly 


DIt.  »-371:  l«m2; 


BT-Bie. 
lOHO. 
Snpp.    30.^iS: 


.  T»-5T3;   t02-3S3. 

1»-1T.  T4:  21-263;  77-; 
^58:  8S-505. 

DiT.  3I-S!i3:  101-3 
»-«37. 

lS-406:   31-463. 

Sopp.  52-130;  0'1-1-lS;  1 

;  oe-ass. 

Proc.   lS-1. 


OIy.    42-137:    BO-ISE; 
0M-2G;   1(M-2S4. 
ie-;«3:     23-642-,     42-18,-i: 
.74  ;    4(1-422  ;   47-52n 
l»-oe8;  D2-15G. 
,   Ilia;  8a-aCT; 


DIv.  ISO-109. 
■<l-87  ;  40-420  1  47-52 
Bupp.  1(7-393. 

49-1;   Sa-4T1;   B4-25:    78- 
i  S4-55;   1B2-14T. 
»B-J41r  S»-230:  37.27,"i-  4a- 
;  «-224;   7B-514. 


ia4r. 

N.     T.    fi3-d30;    70-B14;'  T8-aoe- 
112-413]  1X3-120. 

Hub,   SO-OJT;   ai-23.  28B:  4«.4{- 
SS-lSo:     BO-ai5:     tlO-XSi    74^ 

ri23:  rs-ML 

■*?£■     ^'-     »-370:     SM-KM:     «8- 

M[»c.    42-185;    4B^75 :    fO-tlS 

N.   Y.  Sunp,  41-4(18:  73-330;  HS~ 

»^8*.502:     91,38;     Oai^VI: 

•'i^'t^E''-     IT'Sll;    30».5M:    87- 

803:  SO-2Sa. 
CIt.   I^sc   4-210;  5-148;  10-121 ' 

1B-1B8:  *«-8e. 
Abb.  N.  C.  81-140. 
S.  Y:  Ann.  Cbb.  a-2T4. 
W«ek.:  OH.   17-389:  S1-34S. 

H.   V.'4r-4(»;  82.fiT2. 
Anp.    DiT.  e«<330;  82-flOe. 


HllQ.  13-119;  23-15:  30-487:  S8- 

App.    Dly.    14-163:    24-485,    B31: 

N.  T.  Supp.  34-612. 
CiT.   Proc;  7-Me. 
We«k.   Dig.  20-608. 


App.  DiT.  0-425. 
Clr.  Proc.  7i-lB2. 
Week.  Dig.  20-503. 


WM80:  7S-Ki:  OO-o:;;  ( 
113-55;   12W-943. 
8-389;    10-418:    18-B-    ■ 


94-236;    T» 
■«0. 
Dlr.  1-409. 


A^DlT.  6-425:  23-541:  SS-249: 

MIbc.  1»-1S1. 

Abb,  N.  C.  18-412. 
flnbd.  B. 

N.  Y.  BS-508. 
Snttd.  O. 

.    27-6W;    BO-0S4;    40-842; 
1S4HL 


■-101:  1 


Ml. 

Iflac,  40-;b75  ;'4»-4"l37" 
N.^Y.  Supp,   73-370;   »l-3e;  1 

121-1B8. 

I 
4B-576 ;  'Hi-ilZ." 


N.    Y.    76-214;   «,;    .—lOB. 

Bbq,  24-320;  31-531:  73-443;  7»- 

Bill  SO-3aS:  84-161;  SB-lOO. 
App.  DIt.  3IWS2B:  M-lie. 


NCKTBS. 


N.  Y.  Supp.  64-820,   916;  91-W;' 

<  OaK413i 
N.   Y.   Ann.  CaR   1-27. 

N:   Y.   1181*57;   UBO-544. 

App.   Dlv.  4-365;  34-65. 

Misc.   45»*S75.  •     -i 

N.   Y.  Supp.  4»wi23;  4MLw38.       ^ 

St. -Rep "T.  ia*«42;  itt-aw. 

N.  Y,  super.  4»*148. 

\Ay9'  Bull.   1^49. 

1351.  

N.    Y.    Tt-48d;  YB^250;    T6-3»; 

123-120;    150-535.  _      ^^ 

HbU,  «ie-»86:  3^4-S2^;  a»-«70;  6d- 

474;    80-257:    »1-172.     ^.     ' 
App.  Dlv.  26-69:  29-482:  31 -SlS; 

86-341:    aflU639:    54-{67r    TO- 

482;     IW-62;     »7-23t ;     !<»- 

525*    118-191.  ' 

MiRc. '6-577:  11-125:  lTi.733;  20- 

512  ;  a«-«61  :  4r*>478.  ^ 

N.  Y.  Supj).  51-1068;  55-2tor  02-' 

123;    C»-666<    e»-Wd;    78-224; 
-    89-84«,  „  ' 

Civ.  Proc.  14-361;  16-22,  42,  S21; 

19-203. 
Dora.  6-287. 
1352. 

N.  Y.  146-251;  150-536.     • 

Hun,  40-557:  TOaWW. 

App.    Dlv.    22i»100;    31-313;    97- 

2S2 
N.     Y.     Supp.    47-77»r    94^r*WiA: 

89-843.  I  ' 

Civ.  Proc.  16-<^;  19-203. 
1353.  •  • 

N.   Y.  85-353. 

Hwn,   40-545;  61-4;  72^78: 
Ajppt   Dlv.   13-650. 
MlfiC.    7-.348:   8-S6C;  31^107;   82- 

J  535  ;  41-87  ;  46-422.      » 
^.  Y.  Supp.  64-1066;  67-329;  86- 

599 :   02«.311  ;  95*628. 
Abb.   N.   C.   31-169. 
1354. 
N.  Y 
App. 
1355. 
App.   Dlv.  7-486  ;   105-626.  . 
Misc.  ll-882t  41-87.      - 
1356.  '» 

N.  Y.  69-219;  73-1;  77-601; 

251. 
Ji^in,   3rK>84;  4t«.9:  58*^287: 

40<*»;   60-276;    74-191;    76474 
App.  Dlv.  -^i-l 08;  4-844;  0-28; 

32:  14-37:  15*294;  22-178,  fiStT, 

•    298-  a5w2r»:   32-?<.  •55-240^;   59- 

187  ;    7M-400  ;    l()6-342  ;    «09- 

6.35;    111-201;    112-S92.        *  • 

N.   Y;  Rupp.  41-205-.  47*883;  ^- 
•  «18  :    69-57  ;    79-801  ;    94-403  ; 
9T-S08.  '     . 

St.   ReT^r.  '56-555.     /      .   ' 
Civ.   Proc   m-119. 


82-306. 
Dlv.  26-69. 


9- 


29-69:   fll« 


Week. 


1257.  _     ^ 

Ni  Y*  107-272;  183-220. 
Hun.   63-496;   66-3aj: 
App.    Dlr.    4-548; 
53 )  86-494  ;  89-234 
106-342;    1«9-6S5. 
N.  Y.  Supp.  80-64T:  #X-a02; 
897;    55-657;    68-301; 
92-478;  94-463; 
Civ.  Proc  15-119. 
1368. 

N.  Y.  28-509;  29-40D. 

App.  Dlv.  7-488.  688:  14^7 

2wZ 
N.  y!  Supp.  <Wr027; 
Week.   Dig.  20-128.    249L 
1359. 
Hun,/^-49a 
App.  Dlv.  14-57; 
1360. 

Dlv.  14-67. 
Dig.  23-212. 
1361. 
N.  Y.  128-93;  l<l2-456; 

165-305;  174-^ 
App.  Dlv.  14-57,  Jfo-^;  111- 
jC  Y.  Supp.  97-503. 
1362. 

N,  T.  64-9T. 
MISC.*  41-555. 
,     T.  &  C.  8-608. 
1^63. 
Hun.   78-584, 
N.   Y.   Supp.  29-610. 
1364. 
How.  65-396.     _ 
Week.  Dig.  12-285. 
Law  Bull.  1-20. 
1365. 
W;   Y.  J»6-49;  1^0-888. 
Hun,  38-149. 
A^p.  Div.  48-103 
Civ.   Proc  1R-2K7. 
1366. 

.    N.   Y.   21-481:   44^.401; 
-N.   Y.   Sni^p.  44-65. 
Abb.  N.  C.  29-196. 
14ie7. 

N.  y.  110-366. 

leas. 

N.   Y.  86-517. 
1369. 

N.   Y. 


110-306. 


ttait 


106-12; 
-®BB»  79^39. 

Misc.  27-66(1 

Civ.  Vtoc.  lS-281. 
1370. 

N.  Y.  98-4;  130-487. 

Hun,  33-14:  79-180^   149. 

App.    Dlv.    46-363;    87-38; 

Ml8c'i6-759.     ' 
St.  Rep'r.  34-827- 
Abb.  N.  C.  29-188. 
Daly.  10-483. 
Siibd.  2. 
pun,  82-19. 


NCXTBS. 


.   T.   Sapp.  18-604. 

hr.    Proc.   4-397;   7-404, 
reek.    Dig,   20-374. 

.  Y.   31-356. 

n».  DlT.  81^308. 

isc.  ie-ol8. 

.  Y.  Supp.  Sa-€27. 

B. 

an,    3C-233;  88-149;  46-133. 

Isc.    41-555. 

Y.  Srtpp.  85-115. 
p» 

in.  S«-39. 
ip.    £>iv.    95-*193. 

Y.    Supp.  88-502. 

Y.  «6-247. 

in.  38-142. 

»p.    1>1T.    «0-358;   71^597;    04- 
». 
I. 

Y.   »8-l. 
h.  N.  C.  lS-431. 

p. 
Y.    121-630. 
m,    SS-142:  S6-42. 
p.     Oiv.     17-184;    60*^2;    «9- 
58;  TO-416. 

y.   Supp.  52-985;  61-967;  74- 
167  ;  75-236 ;  W-764, 

Rc-p'r.  44-107. 
fc  Proc.  l»f.l. 
K.   N,  C.  iO-14. 
Y.  Ann.  Ca8k  6-75, 

!•*■ 

h,   11-380;  24-161;  57-41;  80- 

^^I>lv.  81-294. 
K.    29-516. 

La. 

Y.   26-383. 

in,   S6-464. 
KL  7-318. 
Y.   Supp.  6-515. 
to.    N.   C.  20-14;  25-53. 

Y.  121-626. 
in.    70-481. 
».   DIv.  70*4ie. 
ib.  N.  C.  90-14. 

Y.  130^13;  145-342. 
^n.  d4-2^:  81-285. 
ip.  tflv.  52-115. 
\ac.  8-420. 

Y.  Supp.  64-1044. 

Y.  lao-sia. 

tn.  28-452;  41-196;  70-226;  Blr 
Z3o. 


pp.    DIv.    14-317:    85-595;    58- 

115;  101-359:  115-863. 

1^  6-398;  7-566;  81-541;  42- 


N.    Y.    Bnpp.    8O-V09r64M.lM4: 
lOi— 62* 

St.  Rep'r.  86-536;  61-S80. 

Civ.  Ppoc.  19-368. 

N.  Y.  Ann.  Cas.  4-132. 
1881. 

N.  Y.  180-317. 

Huo.   20.12:^ 88-186. 

App.   DIv.  5i^»ll5. 

St.  Rep'r.  44-107. 

Redf.   4-374. 
Subd.  1. 

N.  Y.  181-80. 

Hun.  80-571;  41-198. 

St.  Rep'r.  86-536. 
Snbd.  2. 

Hun,  28-458. 

Civ.  Proc.  8-464. 
1382. 

N.  Y.  56-247. 
1388. 

Misc.  27-200. 
1386. 

N.  Y.  18-189;  45-368. 

T.  &  C.  8-210. 
1387. 

Cow.  3-89. 
1380. 

Hun.  46-50.   ^    ^. 

App.      DIv.      Ife4-^t ;      106-8^3 ; 
IO8-320.  ' 

Misc.    15-530:  34-196;  42-394, 

N.  Y.  Supp.  14-140. 

St.    Rep'r.   36-304;  38-195. 

Civ.  Proc.  $0-402. 

How.   14-436. 

Dem.  5-141. 
Subd.  4. 

Hun.  36-17;  61-6. 

St.   Qep'r.  18-46$. 
Snbd.  6. 

Hub.  76^12. 

Misc.  8-121. 
1391. 

N.  Y.   130-^18. 

Hun,  20-119;  36-12;  46-4^  317; 

^R.SL«  ^*ii  ?*»^'^J    41-458:    69- 

438:     97-338;     98-66;    99^568; 

lOl-lO;    10£M21.    6^;    108- 

22;  108-319;  113-427;  116^752. 
Misc.     lS-531;     81-4a>;    80-408; 

42-394. ;  43-603  J  44-408-;  46- 

278. 
N.  Y.'Swpn.  58-880:  74-984;  89- 

1019  :  91-737  :  9J4-56 1  ^8-14© ; 

96-474,   760;   99,269. 
St.  Rep'r.  6-251. 
How.  67-199. 
T.  &  C.  3-596. 
N.  Y.  Ann.  Cag.  10-396. 
1392. 

Misc.  16-552. 
1393. 

N,   Y.   119-550. 
HuD,  36-583;  77^28;  88-404. 
1089» 


NOTBS. 


:  finik  82-19. 
App!   Dlv.    13-473;    SfiO-244;   22- 
451;  «2^25;  35-208:  41-379:  47- 
115;  105-47;   1P6-323 ;   lOT- 
154. 
Misc.  6-185;  10-195,  331:  16-4.62: 
16-655:    27-304;    31-495,    541; 
35-173;   61-482. 
N.  Y.  Supp.  31-319.:  53-709:  68- 
558  :  65-557.  64B  ;  71-474  ;  »4- 
194,  667;  101-688. 
Civ.   Proc.   14-372. 
N.  Y.  Ann.  Cas.  4-124,  n. 
Connoly,  1-183. 
1304. 

N.  Y.  48-188. 
Hun,  36-583. 
1306. 

App.  Dlv.  106-3J3. 
Misc.   15-526. 
1306. 

App.  Dlv.  106-323. 
1307 

App,  Dlv.  25-308 ;  106-328 
1308. 

App.  Dlv.  106-323. 
Barb.  26-374. 
1300. 

App.  Dlv.  106-323. 
140O. 

.  ApD.  J?lv.  1Q6-325. 
1401. 

Hnn*  65-265. 
1404.  .    ^ 

App.  Dlv.  .lOT-154. 
MIsc    20-496:   35-174:  42-310 
N.  Y.  Supp.  28-258;  46-637 ;  04- 
1018. 
1406. 

N.   Y.   64-97:   77-466.   625;   136- 

378;   166-128. 
Hun,   7-405;   17-30,  625;  18-161: 

10-534;  01-70. 
App.  Dlv.  7-552:  12-493:  15-341. 
Misc.   15-531. 

N.  Y.  Supp.  36-175:  46-909. 
N.  Y.  Ann.  Cas.  4-348;  6-125;  O- 
461.    '• 
1406. 
•Tt.    Y.    2-451;    4^-539;    124-613; 

146-177 
-  Htxn,  2-603;  TO-148. 
App.  DIT.   1-590;  18-436. 
N.  ^Y.    Supp.   20-757;  46-099. 
N.  Y.  Ann.  Cas.  2-350. 
1407. 
N.  Y.  124-613;  148-17T. 
Lans.'  7-161. 
N.  Y.  Ann.  Cas.  2-860. 
1408. 

App.  Dlv.  60-60. 
n:  ^.  Supp.  74-685. 
14O0. 

Hun,  40-823. 
Barb.  42-418. 
Dem.  6-619 
1410. 

N.   t.  ie6»128.' 


N.  Y.  Ann.  Cas.  »-461. 
1411. 

N.    Y.    166-128. 

App.  Dlv.  10-251;  20-667. 

N.  Y.  Supp.  47-310. 

N.  Y.  Ann.  Cas.  4-244:  »-46L 
1412. 

N.   Y.   11-508:  62-185. 

N.  Y.  Ann.  Cas.  4-848. 
1413. 

N.  Y.  40-539,  695;  62-146. 

App.  Dlv.  10-344. 
1414. 

App.   Dlv.   10-844. 

N.  Y.   Super.  47-a75. 
1418. 

Hun,  31-404. 

App.  Dlv.  10-169. 

Misc.  24-309;  31-712. 

N.   Y.  Supp.  46-4;  62-1078; 
314. 

N.  Y.  Ann.  Cas.  4-383,  n. 
1410. 

Hun,  61-220. 

App.  Dlv.   10-159. 

Ikilsc.   18-37;   24-309:   SI 

N.   Y.   Supp.   46-4;  52-1078 
314. 

N.  Y.  Ann.  Cas.  4-388,  n. 
1420. 


J 

ran 


Ajpp.   Dlv.  19-160. 
Misc. 


30-664. 
N.  Y.  Supp.  46-4. 
1421. 
N.    Y.    47-242:    91-377; 

98-19:    120-851:    169-504. 
Hun,   47-628;  86-121, 
App.    Dlv.    13-182:    2l-«l»: 

613;  39-607;  44-206. 
Misc.  7-46;   11-447:   16-670; 

37;  19-220;  23-600.  * 

N.  Y.  SuDp.  32-222:  47.75t: 
125;  61-1122;  60-756;  ll» 
N.   Y.  Super.   54-585. 
How.  67-148.  ^ , 

N.  Y.  Ann.  Cas.  1-221;  »-lfll| 
62,  n. 
1422. 

N.  Y.  01-377:  129-351. 
Hun,  86-121. 

App.  Dlv.  44-296.  ^  ^^ 

K  Y,   Supp.  60-730:  lOS-ia 
N.  Y.  Ann.  Cas.  2-lOL 
1423. 
N.   Y.  129-861.  ! 

App.  Dlv.  21-621:  44-m,^ 
N.  Y.  Supp.  47.7M;  lOS-lflt 
1424. 
Hun.  86-121. 
Misc.   16-672. 
N.  Y.  Supp.   103-192. 
N.  Y.  Ann.  Cas.  2-96. 
1425. 

N.  Y.  Snpp.  108-192. 
1426. 

Hun,  86-120. 
N.   V.  Supp.  33-188. 
N.  Y.  Ann.  Cas.  2-08i 
10321b 


KOTJflB. 


L4S7. 

Hun.  47-628. 

N.  Y.  Ana.  CAB.  4i^S4. 
L 


N.  Y.  S2-185. 

Han,  18-318. 

Abb.  (N.  S.)  14-16. 

T.  &  C.  4*681. 
L429. 

N.  T.  Super.  a8-»628. 

Harb.  02-430. 

T.  &  C.  8-210. 
«480. 

App.  Div.  83-407. 

N.  Y.  Siipp.  82-108. 

Wend.  20-416. 

HllU  7-150. 
431. 

N.  Y.  15-575. 
"How.  20-418. 


N.  Y.  54-590. 
433* 

Hun.  78-79. 
434. 

i-Han,  79-142. 
*App.  DIT.  14-82. 

Misc.    18-405;   32-540. 

N.   T.   Snpp.  67-461. 

N.  -Y.  Ann.  Cas.  4-96;  8-S61. 
■lid.  2. 

N.   Y.   46-368. 

App.  Diy.  14-26. 


£1^- 


Hon.  66-448. 
I  Abb.  N.  C.  2»-4m 
Week.  Dig.  2^*79. 

JN.   Y.  45-366. 
n^n.   46-432. 

^K.   Y.  17-276:  73-430. 
Sun,  1«M;  355:  02-157. 

App.   Div.  41-626. 

N.  Y.  Supp.  36-875. 

Wend.  6^22. 

Week.  Dig.  9-277. 

T.  &  C.  4-681. 

Hnn.  79-142. 
439* 

Hun.  20-564. 

Week.  Dig.  16-128. 
14461 

N.  Y.  89-6S4;  128-190:  149-887. 

Hun.  78-114. 

•  App.  DlT.  19-387:  38*290. 
I44i: 

N.  Y.  162-139. 

App.  DIr.  33-290. 

HiBC.  46i^286. 

N.  Y.  Supp.  92^18. 
lubd.  2. 

Hnn.  31-525. 
1446b 

N.    Y.    34-235:    56-507-    66-619: 
62-406;  127-315. 

T.  ft  C.  6-140. 


2-484;  19-860;  84«286. 
2-542:   32-624. 
Div.   19-387. 

84-239. 


1682« 


1447. 

N.  Y.  56-507. 
Wend.  22-116. 
1448. 

N.  Y.  Super.  88-580 
Barb.  44-251. 
Wend.   15-248. 
1440. 

App.   Div.  19-387. 

Barb.  66-619. 

Lans.   7-393. 
1466. 

N.   Y 

Hun, 

App. 
1451»  • 

N.    Y 

HtlU  2-51. 
1454. 

N.  Y.  »20-2l7. 
1455. 

N.  Y.  84-285;  62-40& 

Hun«  43-1. 

T.  ft  C.  6-140. 
1456. 

Cow.  7-658. 
1457. 

N.  Y.  2-484. 

Hun.  79-143. 
1458. 

N.   Y.  34-239. 
1460. 

N.   Y.  34-289. 
1461. 

N.  Y.  4*558. 
1462. 

N.   Y.  56-507. 
1463. 

N.   Y.  122-822. 
1464. 

N.  Y.  88-600. 
Sabd.  3. 

Him.  32-627. 
1465. 
Sabd.  3. 

Hun.   37-202. 
1468. 

N.  Y.  45-868. 
1469. 

N.   Y.  56-507. 
1470. 

N.  Y.  66-507. 
1471. 

Hiin.   49-lSl 

App.    Div.   89-607. 

N.  Y,  Supp.  85-609. 

Civ.  Proc.  14-392. 
1472. 

N.  Y.  2-490: 

Misc.  38-652. 

N.  V.  Supp.  78-255. 

Barb.  42-418. 
1473. 

App.  Div.  89-607. 

Misc.  35-538;  38-652. 

N.  Y.   Supp.  78-255;  86-609. 

Barb.  42-418. 


{ 


NOTBB. 


1474. 

N.  Y.  2-490;  4«-«8. 
1476. 

N.  Y.  56-507. 
App.   Dlv.  88-407. 
1478. 

N.  Y.  Supp.  82-108. 
1479. 

N.  Y.  8-138. 
1481. 

Johns.  Ch.  5-236. 
1483. 

JoHtis.  Ch.<  8-«B9. 
1487. 

N.    Y.    40-124;    4B-3M:    51-504: 
53-31;  81-43;  9O-370;  04V473; 
159-50. 
Hun,  37-507;  51-504.;  5T-582. 
App.   Dlv.  1-155;  68-14;  82U649; 

85-194;  96-4.io;   160-766. 
MUc.  45-349. 

N.  Y.  SuMi.  ••-8TO:  58-58:  84- 
1043;     74-194;    81*806;    83- 
135;  96-191;  101-627. 
St.   Rep'r.  23-412. 
Civ.    Proc.    4-344;    6-13^,    8-193; 

14-350;   15-417. 
Abb.   N.  C.  22-79. 
N.  Y.  Super.  49-277.  _^ 

N.  Y.  Ann.  Caa.  4-313;  6-65»  281. 
flvbd.  1. 

N.  Y.  38-206;  169-57. 

Hun,  20-19;  21-2S9;  8T-511;  52- 

128 
App.   Dlv.  81-292;  191*^98. 

Misc.  23-723. 

N.  Y.  Supp.  52-98©. 

St.  Rep'r.  17-974. 

Civ.  Proc.  7-392i  8-1901 

Abb.  N.   C.  22-74. 

N.  Y.  Super.  49-3;  52^286. 
flubd.  2. 

N.  Y.  .30-581:  53-260:  7T-96;  80- 
202;  90-379. 

Hun,  14-168. 

App.  Dlv.   101-598L 

Misc.  81-661. 

Civ.   Proc.  8-195:   14-853. 

N.  Y.  Super.  52-557. 
1488. 

App.  Dlv.  68-14.  ^ 

N.  Y.  Supp.  74-194;  84-1009. 

Barb.  42-426.  >^ 

T.  &  C.  (Add.)  1-10. 
1480. 

N.   Y.    142-182.  ^^     _    „^ 

Hun.  36-283;  38-149;  48-133;  81- 

240 

App.Dlv.  31-294:  68-14. 

Misc.  40-263;  41-657. 

N.  Y.  Snpp.  88-688:  74-194;  81- 
945;  85-115.  ^ 

N.  Y.  Ann.  Cas.  6-65. 
1491. 

App.   Dlv.  42-315. 
1492» 

Hun,  79-465. 


1494. 

Hun.  20-44. 

App.  Dlv.  40^316. 

Misc.  26-291. 

N.   Y.  Supp.  55-49. 

How.  56-308. 
1495. 

N.  Y.  101-13;  129-183. 
1496. 

N.  Y.  101-13:  129-183:  169-lfil: 
178-415;   186-490. 

Hun,  46-603. 

App.  Dlv.  1-139;  38-173: 
58-186  ;  79«M9  ;  lOO<.220. 

Misc.  40-471,  548;  43-897. 

N.  Y.  Supp.  56-705:  6S-30i 
1497. 

N.  Y.  129-183;  178-415. 

Hun,  76-603. 

App.  Div.  1-139;  46-592: 
79-249. 

Misc.  39-219;  40-471;  46-80& 

N.  Y.  Supp.  62-39. 
1498. 

Civ.  Proc.  6-836. 
1499. 

App.  Dlv.  67-504;  81-211;  97- 

Misc.  38-3& 

N.  Y.  Supp.  73-1006;  76-881; 
790;  89-624. 

Week.   Dig,  10-554. 
Svbd.  2. 

App.  Dlv.  51-562:  67-505. 

Misc.  29-97. 
1500. 

N.   Y.   167-184. 

Hun,  79-511;  81-815. 

App.    Div.   6-120:  9-26:   38-107. 

N.  Y.  Supp.  56-704. 
1501. 

N.  Y.  120-628;  169-484. 

Hun.  26-601. 

App.    D!?.     28-10;   43^-355: 
167. 

Misc.   11-579. 

N.    Y.     Supp.    32.<806: 
95-801. 

N.  Y.  Super.  54-18. 
1502. 

N.  Y.  68-451;  110-^87; 
147-255;  152-178. 

Hun,  18-350:  81-240. 

App.  Dlv.  18-679k 

Misc.  12-385. 

N.   Y.   SOPP.  83-688;  44-541. 
1503. 

N.    Y.    lOe-OO:    110-5ST; 
183;  142-182;  152-182. 

App.  Dlv.  32-142. 
1504. 

N.   y.  65-411:  ll»-476:  li9-3Ml 

App.    Dlv.    SO-327;    27-417:   »• 
103. 

N.  Y.  Sapp.  50-82B. 
1505. 

N.  Y.  118-476. 

Hun.  43-371. 


•0-181 


%Ma9a 


NOTBS. 


App.  Div.  20-228;  93-505. 
»8c.  47-239. 
1507. 

N.  Y.  105-185;  110-547. 
Hun.  56-39. 
App.  Diy.  20-229. 

App.  DlT.  4-318. 
L5O0. 

N:  Y.  64-27. 
1511. 

App.  Dlv.  27-417. 
1512. 

Hisc.  11-650;  27'440. 
1513. 

11-650;  27-240. 


11-650. 
Supp.  32-795. 


Misc. 
5f4. 

Misc. 

».  y. 

515. 

N.  Y.  111-265. 

Hun.   7H-511. 

App.    D!\.    36-260. 

N.  Y.  Supp.  56-249. 
W6. 

m\ec,   12-386. 
i»0. 

^tfiin,  82-394. 
5te. 

Hoji.  82-394. 

Apn.  DIv.  94-378w 
524. 

N.  Y.  126-336. 

fiun.  66-572. 

App.   Dlv.  12-114;  61-173. 

Misc.  16-479;  27-5. 
iN.   Y.  Supp.  70-447. 

inT^Y.  14-88;  79-280;  90-238; 
.  136-336;  130-g^;  148-294; 
^      186-490. 

Hnn.     41-405;     76-159;    80-307; 
87-370:    90-180. 

App.     Dlv.    7-402;    24-345;    31- 
\    217;    66-160;    93-23^6;    109- 

219. 
JI48C.  16-479;  40^471:  44-OT. 
Ti.  Y.  Snpp.  48-675;  62-536;  64- 
287:    66-922;    87-742;    89-704; 
102-792. 

CIr.  Proc  19*46. 

AbU  N.  C.  29-300.  JOS. 

K.  Y.  Ann.  Cas.  6-389. 
11^6. 

K.  Y.  90-23& 

Hun.  34-560- 

App.  DIv.  107-614. 
1529. 

N.  Y.  Supp.  94-690. 
1531. 

N.  Y.  iai-U3;  178-4X6. 

Hun,  51-119;  76-603. 

App.    DIv.    46-592;    68-186;    79- 
250;  115-9^. 

Nl8^.  40-471. 


4«93« 


N.  Y.  Supp.  62-39;  79-937;  A99- 
641. 
1632. 

.«.  Y.  117-4^20:  1^19-17;  137-119; 

148-152;  186-490. 
Hun,     22-490;     42*^638;.   6ar«;e4; 

72-1S3,  291;  74-416. 
App.    Div.     7-276;     18-173,    312: 

21-141;    29-519:  j9ih»)7;    30- 

105.  306;  48-372;  68-445;  61-1: 

77-270. 
Ml8c.  ^  10-25:     l«.-ir.O;     20-34G; 

27-^96  ;  41-207  ;  42-256 1  46- 

288 
N.  Y.'Supp.  47-450;  56-963:  J^U^ 

43»;  637269;   69^223;  70rl63. 
Civ.   Proc.  16-436.    ^ 
Ab^  N.  C.  .3X-471., 
N.  Y.  Super.' 59-27. 
1683. 
Hun,   49-502:    79-292. 
App.     DIv.     3-378:    ^1-141;    29- 

519;    36-207;    68-446. 
MJec.    20-246;    23-.54»;    41-207; 

42— 256k 
N.  Y.  Supp.  47«450;  6«p>260;  56- 

890. 
Civ.  Proc.    15-436. 
AWb.   N.   C.  31-471. 
1634k 
App.  Dlr    68n445. 
Misc.   42-10. 

N.  Y.  Supp^.  6(9^223;  86-520. 
1636. 
N.   Y.  133-61. 
Hun.  84-183. 
St.   Rep'r.   ll<-274. 
1637. 

N.     Y.    137fll(9:    148->149:    149- 

237 
Hun.'   X»-490:     23^31;     43-270, 

420:    61-209;    82-235;    8»«891j; 

89^366. 
App.    DIv.    29-517;    39-106;    40- 

257;   116*575. 
Misc.  39-364. 
N.  Y.  Stipp,  31-ASO:  84-813:  61- 

134;    62-260:    69-204;    10O-578 
N.  Y.  Ann.  Cas.  2-118,  420. 
1538. 

N.   Y.   173-95. 

Hun.  38-366;  43^249;  88-894. 

App.    DIv.     2-560;    4-284:     6-7{% 

18-612:    21-141;    e9:-ir>9:    48-. 

373;  52-457;  89*170;  96^36. 
UiBQ.    36^18;     33-161,     438;    ^4- 

666;  43-289;  47-474. 
N.  Y.  Supp,  47-45<>:  65-197;  70- 

725;  89-392;   9S-966. 
N.  V.  Super.  59-27. 
N.  Y.  Ann.  Ca».  2-113, 
1639. 

Hun,  38-366:  43-249:  82-287,,.. 
App.  DIv.  21-629:  48-873. 
Misc.  28-306. 
N.  Y.   Supp.  47-303;  63r^., 


I 


^    i 


N0TB6. 


1640. 

N.  Y.  lTS-96. 

ISS:  1)^^46.96;  89.170;   lOl- 

360.  ^„  ^^ 

MIsc;  16-149;  42.033. 
N.   y.  Supp.  85-768. 
1541. 
Misc.  8-e06. 

N.  y,  126-370;  lTS-95. 
App.   Dlv.  89-421;  80-170. 
N.    y.   Supp.   85-766. 
Ml8C.  47-21. 
1643 

N. 'y.    13T-119;    lTl-176;    173- 

H«^:     60-292;     TT^;     8a.288: 

88-392 
App.    DlV.    33-443;    39-106;   40* 

J&7;  61-1:  66-308;  71-204;  TS- 

109;      T6-28;      89-169,      171; 

109-243 
MI8<?.  8-474;  38-652; '43-522. 
N.  Y.  Sunp.  34-813;  61-994;  70- 

168;  T«t706;  78-255;  86-766. 
N.   Y.   Ann.   Cas.  2-118. 
1644.  _  ^  ^^ 

N.    Y.    120-590;    137-126;  ^143- 

349;  149-237;  173-95;  181-119. 
Hun,    62-532;    88-392;    89-387. 
App.     Dlv.    7-274;    61-588;  ^62- 

260;    89-171;    98-268;    lOft- 

308. 
Ml80.  30-321;  31-T. 
N.  Y.  Supp.  63-457;  64-651;  66- 

207;  70-1122;  90-516. 
1646. 

N.  Y.  142-463;  181-119. 
App.    Dlv.   71-204;  98-268. 
N:  Y.  Supp.  76-706;  90-516w 
1646,  ^^^ 

N.    Y.    109-495;    117-520;    142- 

458.  _, 

App.  Dlv.  18-173;  40-96;  71-204; 

101-195.  _  '    , 

N.   Y.  Snpp.  46-768;  67-683;  76- 

706;  91-912. 
1664. 

App.  Div.  18-174. 
1666. 

St.   Rep*r.   23-674. 
1667. 

N.  Y,  73-355;  101-172;  162-167; 

167-545:  117-521. 
Hun.     43-252;     46-212;    49-802; 

88-3fiiS 
App.   Dlv.  34-70;  111-617. 
N.  Y.   Supp.  63-1068;  98-76. 
Civ.   rroc.   16-447. 
N.  Y.   Super.  54-247. 
N.  y.  Ann.  Cas.  2-123. 
flulvd.  1. 

N.   Y.  137-126. 
App.   Dlv.  39-42a 
6t.  Rep't.  60-m. 


flubd.  2. 

N.  Y.  109-496. 
St.  Rep'r.  14-64;  16-667. 
Snbd.  3. 

App.  DlT.  111-617. 
1668. 

App.  Dlv.  78-13. 
1669. 

App.  Dlv.  29-170. 
Misc.  87-382. 
St.  Repr.  3-163. 
1660. 
App.  Dlv.  36-388. 
N.  Y.  Supp.  66-37a 
1661. 

App.  Dlv.  46-4^;  76-605. 
Misc.    23-558. 

N.  Y.  Supp.  61^600;  8^126^ 
1662. 
N.  Y.  66-442. 

App.  Dlv.  46-496;  62-87;  TB 
N.  Y.  Supp.  61-600;  T©-«24; 
128. 
1663. 
App.  Dlv.  34-70:  40-97. 
N.    Y.     Supp.    63-1067;     '"• 
61-600. 
1664. 

N.  Y.  184-375. 
App.    Dlv.    40-97;    46-497. 
N.  Y.  Supp.  67-563;  €tl-60a 
1666. 

App.   Dlv.  40-97;  46-49T. 
n:  Y.  Supp.  67-563;  61-600. 
1666. 
App.   Div.   40-97. 
N.  Y.  Supp.  57-568^ 
1668. 

Misc.  38-121. 
1669. 
App.  Dlv.  8-320. 
iflsc.  43-317. 
1672. 
App.   Dlv.  19-223; 
N.  Y.  Supp.  46-877. 
1676. 

App.  Dlv.  26-148. 
1677. 
N.    Y.    101-172;    102-166:     1 

545. 
Hun,     46-212;     49-602; 

70-140;    88-393. 
App.    Dlv.    17-322:    26-146; 
^23:     40-08:     46-157;     78-40SJ 
111-617.  1 

N,  Y.  Supp.  80-126;  98-76,  ^ 

Civ.   Proc.   16-436. 
N.  Y.  Ann.  Cas.  7-75.  80. 
1678. 

App.  Dlv.  78-605.  ( 

N.  Y.  supp.  80-128. 
1679.  . 

Hun,  43-22:  d2-29;  94-S90.  I 

App.   Dlv.  46-157. 
N.  Y.  Supp.  6O-10a», 
1680. 
N.  Y.  142-545, 

losat 


J 


NOTBS. 


Inn.  43*22;   62-29;   64-599. 

Mac  27-447. 

U. 

Ubc  7-308. 

It.  Proc.  23-373. 

O. 

f.  T.  124-500;  173-325. 

[im,  68-407:  65-176. 

ipp.  Dir.  19-222:  106-293. 

t  Repr.   36-468;  46-877. 

rr. 

pp.  DiT.  18-173. 

inn.  60-199. 

pp.  D!t.   64-608:  71-204. 
fSa,  i:<-529;  27-610. 
.  Y.  Snpp.  66-1000. 

0. 

pp.  DiT.  70-185. 

lY.  Super.   69-37. 

Tt.  178-223. 
DD,  31-634. 
p.  Dlr.  90-45. 
Y.  SoBp.  86-592. 
k.  Dii:.   18-38& 

[Y.  71-474;  178-223. 
feB,  86-553. 
bp.   DIv.  '90-46. 
pc.  61-467. 

L  Y.  Supp.  33-102;  86-592. 
lb 

,  Y.  7-201. 
ft. 

,  Y.  67-400. 
tal»  64—340. 

Im,  DiT.  6S-306.  812;  80-258. 
r  Y.  Snpp.  80-241. 
Y.  Ann.  Cas.  8-887. 


DiT.  66-8ia 


rh.  11-610. 

r. 

.  Y.  7-201. 

^,  41-486L 

i  Y.  50-547. 

pp.   DiT.  42-406:  78-13. 

•  Bep'r.  6-531. 

i. 

Pp.  DlT.  4S-5«L 

.  *Y.  188-426. 
on,  14-572. 
pp.  DiT.  64-500. 
.  Y.  gnpp.  72-826. 

pp.  DiT.  64-500. 
C  Y.  8upp.  72-326. 

10. 

[.  Y.  188-472. 
[Qn,  42-192L 
Use.  32»288b 
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1623*  '  '  J*  I 

Hun.   84-360. 
1626. 

App.  DiT.  18-aia. 

1026. 

N.   Y.  134-128;  160-134.         ,   . 

Hun.  61-442,  497. 

App.    DlT.    49-166:    64-136 :■  67« 

185;  107-110. 
Misc.  31-521.  .      : 

N.    Y.   Snpp.  66t414:  68rl88. 
CiT.   Proc.   14-88. 
1627. 

N.   Y.  68-280.  .        . 

Hun.   55-17G:   61-497.     » 
App.    DiT.    1O7-109:    lH-477. 
Misc.    33-364;    41,.il7;   60-4U. 
N.     Y.     Supp.    68-577;,  ,94-lJJ(M); 

97-913. 
St.  Repr.  32-322.  , 

CiT.  Proc.  11-439.  ' 

Sabd.  1.  '  I      ' 

N.    Y.   77-512;    78-239.    iU:  88- 

434;   91-392;   95-252;   13(^-275; 

158-317. 
App.   DiT.  107-113;   111-476,479. 
St,  Repr.  41-203:  47-491. 
Aljb.    N.   C.  29-208. 
1028. 
N.  Y.  126-680(  172-83.  i 
Hun,    81-390. 
App.    DIv.    30-148;    49».39a;    67- 

483:     75-451:    76-76:     77-322; 

81-74;  107-109;  109-516;  111- 

476. 
Misc.  18-55;  l»-56:  34*831;:  41- 

319 
N.     Y*.    Supp.     31-liO:     61^-1062; 

69-807;     78-440;     79-233  >    80r 

977:  90-564;  97-013.' 
St.   R*?p'r.  36-8.  .     , 

N.   Y.    Super.  54-400. 
1629. 

App.    DiT.   67f483;  77#a22;   1^6- 

MiBC. '34-331. 

N.  Y,  Supp.  47-733;  69f.807;  t9- 
233;  101-832.  .   . 

St.  Rep'r.   70-470. 
1630. 

N.  Y.  138-458;  172*83. 

Hun,  69-418,   419. 

App.   DiT.  81-74.  ...» 

N.  T.   Supp.  35-676;  -67-1062.. 

St.   Rep'r.   70-470. 
1631.  I        < 

Misc.  22-372.  .   .. 

1632. 

N.   Y.   132-434;  166-312. 

Hun,  37-262:  46-382.  ■    ■' 

App.  Div.  8-578;  15-315;  17- 
1.51:  21 -.^SO;  76-175;  85«'204: 
93-262;  9H-297. 

Misc.   14-301:  32-1.S3:  39-212. 

N.  Y.  Supp.  4^-368;  87-747;  9^- 
582. 

N.  Y.*  Ann.  Caa  2-212. ' 


{ 


NOTBB. 


1688« 

N.  Y.   T8-256. 
Hun.  70-97. 
App.  Div.  102-292. 
Misc.   31-521. 
1884. 

How.  Pr.  S4-129. 
1«86. 

How.  Pr.  54-129. 
163G. 
Hun.   15-511;  lT-524. 
Misc.   2«(-4o3. 
N.   Y.   Supp.   5T-592. 
1637. 

N.  Y.   19-448. 
Hun.  10-14. 
App.   Dlv.  41-552. 
mTsc.  11-170:  26-458. 
N.  Y.  Supp.  57-592. 
1638. 
N.   Y.   114-36:   132-106;  136-10; 

142*373;    156-447;    185-3». 
Hun.  63-063;  T8-382. 
App.   Dlv.   1-272;    15-24;  22-312; 
26-340;     28-373;     50-350;     52- 
617;    53-261;    67-356.    574:    68- 
119;    85-470;    90-4.'36 ;     106- 
414;     110-913;     115-401;    116- 
243 
Misc.*    18-531:     17-416;     28-178: 
27-307;  84-701;  88-567;  80-43; 
42-360. 
N.  Y.  Supp.  44-126:  45-649;  47- 
940;  51-138,  1100:  63-1068;  74- 
244  ;   78-74  •  83-465  ;  86-759  ; 
06-1002;    100-907;    101-553. 
St.  Rep'r.  23-196. 
Olv.   Proc.  53-327. 
1680} 

N.  Y.  40-78,  266:  182-106. 

Hun,   48-106;   78-882. 

App.    Dlv.    26-615;    68-116;    81- 

327 
Misc. '17-416;  28-178. 
N.   Y.   Supp.  29-181;  45-649;  74- 

244;  81-431  :  06-1002. 
St.   Rep'r.  29-128;  37-564,  941. 
■vbd.  2. 

N.   Y.   114-258. 
App.    Dlv.   26-340. 
Misc.    27-366. 
N.    Y.    Supp.  58-862. 
■vbd.  3. 

N.   Y.   128-678. 
App.   Dlv.    15-24. 
St.   Rep'r.  30-43;  35-506. 
1640. 
Hun.  78-382. 
App.  Dlv.  68-116. 
MIso.   17-416:   27-368. 
N.  Y.  Supp.  74-244  ;  96-1002. 
1«41. 

Hun,   78-382. 

App.     Dlv.     15-24:     50-303;     58- 

270;  68-116;  116-245. 
Misc.   17-436- 
N.  Y.   Supp.  74-244;  96-1002. 


1642. 

Hun.  78-382. 

App.    Dlv.    28-373:    60-353: 
^70;   68-116;   116«243. 

Misc.   17-416. 

N.  Y.   Supp.   74-244:   101-5SSL 
1643. 

Hud.  78-.^S2. 

App.   Dfr.  5;i-270:  68-llC 

Misc.    17-416. 

N.   Y.   Supp.   74-244  ;  96-10a£i 
1644. 

Hun,  78-382. 

App.   Dlv.  53-270;  «8-116. 

Misc.  17-416. 

N.   Y.  Supp.  74-244;  96-10^;;' 
1645. 

Hun,  78-382. 

App.    Dlv.    50-85S;    68-116; 
470;    116-245. 

Misc.    17-416. 

N.  Y.  Supp.  63-1068;  74-244: 
465  ;  96-1002. 
1646. 

Hun,   78-a82. 

App.  Dlv.  62-617 ;  eA-116 :  K 
68;   116-243. 

Misc.    17-416. 

N.  Y.  Supp.  74-244  ; 
1647. 

Hun,  40-239. 

App.  Dlv.  68-116. 

Misc.   17-416. 

N.  Y.  Supp.  74-244  ; 
1648. 

App.  Dlv.  68-116. 

Misc.  17-416. 

N.  Y.  Supp.  74-244; 
1649. 

Hun,  40-239. 

App.  Dlv.  68*116. 

Misc.   17-416. 

N.  Y.  Supp.  74-244; 
1650. 

N.  Y.  136-10:  166^)7. 

App.    Dlv.    60-a')2;    68-119 
470. 

Misc.  17-416;  27-.%7. 

N.  Y.  Supp.  74-244; 
1651. 

N.  Y.  70-147. 

Hun,  46-6. 

App.   Dlv.   64-6. 

Misc.   11-123:   16-106. 

N.  Y.  Supp.  »»-« 
1662. 

N.   Y.   25-252. 

Hun.  46-6. 

App.   Dlv.  94-561. 
1653. 

N.  Y.  58-185. 
1654. 

N.   Y.   70-147. 
1665. 

Hun,    46-6. 


oe-ici 


App.  Div.  100-33a 
Misc.    11-121. 
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1 


NOa7B0. 


M7. 

^p.  Dly.  Ml«lda 

App.  Dlv.  O8*^e0. 
Misc.  11-123. 
N.  T.  Bapp.  fH^2Q8. 
N.  Y.  Amt  Caf.  4-a3. 


N.   Y.   «3-5e8;   80-212;    KM5-31D. 

Hun.  e9-456. 

App.  Div.  T-«i9:  T«*2I«:  7«-390; 

82-605;  9S-1S2:   104*228. 
Misc.  10-610;  46-433. 
jgv.   Proc.   16-81. 

K.  Y.  T6-470. 

finn,  22-60. 

Spp.  Div.  Te-25S ;  •104.22a 

gun.   l«-274:  10-272. 
pp.    Div.    67-245;    76-253;    0€- 
132;   103-132;  104-228. 
Y.   Supp.  68-157;  89-74. 
Rep*r.  7-203, 
Y.  Add.  Cas.  O-200. 

Div.  76-256;  103-133. 

Y.    130-360. 
Ion,    88-557. 
»p.  Dlv.  61-99:  04-^67,  561. 
Y.  Supp.  64-344;  102-454. 
Y.  Super.  57-509. 

ran,   63-4^ 
>p.   Div.  40-16;  71-264. 
Y.   Supp.  76-706L 

7»o26SL 
kpp.     Div.    3-330;    4-M6;    8-34; 
18«6iar    3O-07;    40-16:    46-2: 
,    61S-584,    593;    106-154;    lOO- 

392 
II.  Y.  Supp.  61-210  ;  66-316  ;  9S^ 
r   272. 
•t  BepT.  23-474. 


Don 


ton,  36-184;  46-888. 
App.   Div.   4-456:  30-97;  46-2; 
106-154;   1O0-392. 

SIsc.   34-519. 
.   Y.    Supp.    61-211;    73-1071; 
96-272. 
Bt.   Rep'r.    16-55;  44H185. 
Ibd.  1. 

N.  Y.  161-525. 
Son,  73-269. 
App.  t)Iv.  8-333. 
Ibd.  2. 

App.  Div.  62-684. 
Misc.  6-65. 
St.  Rep'r.  84^88$. 
M. 

K.  Y.  73-529;  130-63& 
App.    Dlv.    43-576;    60-436;    60- 

iUsc.  16-322:  33-600. 


N.  Y.  Supp.  4S^'m;  iM-^O;  «B- 

670;  81-500;  92*187. 
•St.   Rep'r.  2-689. 
1670. 
N.    Y.    118-358;    124-114;    Aa8t 

569. 
Hun,   46-515. 
App.    DW*    5-310;   7-81;    16-414; 

43-197;    47-157;    66-39«);    <i2- 

538;    67-489;    78^591;    100- 

553;    108-302;    111-276;    113- 

58,  408:  114-796. 
MiRC.     14-301;     29*371;    :|7-361, 

678  *  44—25 
N.  Y.'Supp.  68-721;  60*344:  67- 

772:  71-82;  73*890:  89-717; 

96-724;   97-619;   99-418;    10»r 

205;  102-334. 
St.   Rep'r.   12-6S2. 
N.  Y.  Ann.  Cas.  8-212;  9-^,  n. 
1671. 

N.   Y.   122-485. 

Hun,   79-40a 

App.   Dlv.   3-163;  17*150:  lMI-95: 

47-157 :       98-207  ;  .      1 09-589 ; 

111-238,  .538:  113-59,  60. 
Misc.  14-85;  60-66;  61»79. 
N.  Y.  Supp.  29-798;  47-800;  90r 

582;   96-402*   97-668,  043;   99- 

162:   100-296. 
St.   Rep'r.   14-61;  ^6-538. 
1672. 
App.  Dlv.  3-158;  47-161.  ' 
How.  62-397. 
1673. 

St.  Rep'r.  1-626. 
1674. 

N.    Y.    124-400. 

Hun.   61-199. 

App.    Dlv.     10-37;     4^-197;   66- 

391;     93-235;     111-279;     114- 

796. 
MlRC.     11-536:     23-79;     27-3^ 

84-4da;  44-25. 
N.  Y.  Supp.  i9-790;  44-453;  60- 

690;     68-72;     69-344;     69-904; 

87-742;   88-717;   97-6J9;   100- 

206. 
1676. 
App.   Dlv.   21-580:  46-210. 
N.  Y.  Supp.  48-368;  88r502. 
Civ.  Proc.  19-378. 
1676. 

N.  Y.  77-208. 

App.     Dlv.     9-2.34:    23-106;    4M¥ 

167  ;  64-134  ;  60-88  ;  «06-829. 
N.  Y.  Supp.  63-115  ;  69-778 ;  m^ 

178 
Week.*  Dig.  21-90. 
1678. 
Hun,  26«456. 
App.     Dlv.    14-32:    31-314;    49- 

167;   69-505;   109-940. 
Misc.    18-136.    404:     20*216;    32- 

540:   36-450;   46-514. 
N.  Y.  Supp.  63-624  ;  67-460 ;  96- 

566. 
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NOTBS. 


'Civ.  Pfot.  10-881. 
How.  61-^225. 
Daly,  10-331. 
N.  Y.  Ann.  Cas.  4-98;  8-361. 

leio. 

N.   Y.   41-182;  44-237;   161-580. 
Hun,  20-537. 

'  App.    Dlv.    10-e08:    18-216;    80- 
- '163. 
-  llffBc.  Ba-186:  08-829. 
-'  Ni  Y.  Supp.  8B-778. 
1680. 

N.  y.  70-147;  152-177. 
1681. 
N.  Y.  iaO-360. 
Adp'  DW.  40-16. 

itms. 

Hun,  88-536. 

App.   Div.  89-495. 

N.  Y.   Bupp.  «4-fi48;  RB-989, 

N.  Y.  Ann.  Cas.  2-199.  ' 

1686. 

N.   Y.  64-417;  114-36. 

Abb.  N.  C.  lT-425. 

T.   &  C.   1-91. 
1688. 

N.   Y.   7-209.    • 
1^0.      ■ 
'  kpp.  l)Iv.  78-445. 

Civ.  Proc.  14-337. 
1690. 

N.   Y.  "83-552;   105-444. 

Hun,   87\.492;  88-20. 

Misc.    8-74;    9-a32. 

N.   Y.  Supp.  28-596;  34-509. 

Civ.  Proc.  8-104. 

Week.   Dig.  22-109. 
8abc1.  1. 

N.  Y.  72-614;  80-889. 

•Hun;  81-307. 
'Msc.  7-199. 
^8t.  .Bep'r.  29-775. 
9ttbd.  3. 

,N.    y.    140-595:   1B7-699. 
•^iHuD,  ^80-222;  92-262. 

•  Ap^.'  DIv.  16-631.    , 
msc.  0-237;  15-11. 
N.    Y.    Supp.    36-613:   44-774. 
St.   Rep'r.   51-117;  53-77. 

1601.  " 

N.  Y.  1^-132.  517, 
Hnn,   56-403. 
Misc.  23-703;  39-345. 
N.  Y.  Supp.  52-71 ;  97-1000. 

•  ClT\"PrOC.   8-451. 
14194.         < 

Misc.  29-270. 
1695. 

N    Y    44-445. 

App.'  DIv.    26-615;    89«-S08:    53- 
• '  '  96. 

Misc.     18*661;     25-411:     29-280: 
-'-     33-448:  36-159:  37-48. 

N.  Y.  Supp.  5O-206:  55-559:  56- 

'  395;  6lt-W2:  68-502;  74-802. 

St.  Rep'r.  41-445.  I 
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Civ.  Proc.  8-461. 

Abb.  N.  C.  22-153. 

Week.    Dig.    11-454. 

N.  Y.  Ann.  Cat.  6-16. 
Svbd.  1. 

N.   Y.   83-481:   114-40. 

App.  DIv.   1-628:  8-875l 

Misc.  2-252. 

Daly,  16-466. 
Siibd.  2. 

N.  V.  70-403:  12a-46S. 

Abb.  Dec.  3-86. 
Snbd.  4. 

N.  Y.  80-339. 

Hun,   7-374;  81-307. 

Misc.  7-199. 

St.  Rep»r.  29-775. 
Subd.  O. 

App.  DIv.  31-12. 

Misc.   16-174. 
1696. 

N.  Y.  Ann.  Caa.  6-16. 
1697. 

N.  Y.  Ann.  Cas.  6-16. 
1698. 

Hun,   42-557. 

St.  Rep*r.  3-177. 

N.  Y.  Ann.  Caa.  6-16. 
1699. 

App.   DIv.  31-12. 

Misc.   26-555;    46-406; 

N.    Y.    Supp.    5^235; 
95-585. 

Civ.  Proc.  6-258. 

N.  Y.  Ann.  Cas.  6-16. 
1700. 

N.   Y.   50-352;  70-2Q6. 

App.  Dlv.  67-84. 

Misc.     15-479;     19-220: 
27-175. 

N.  Y.  Supp.  44-273;  58-882; 
580. 

N.  Y.  Ann.  Caa.  6-16w 
1701. 

N.  Y.  Ann.  Caa.  6-16. 

i7oa. 

N.  Y.   123-132.  517. 

App.  Dlv.  95-469. 

MIlTc.  24-556. 

N.  Y.  Ann.  Cas.  6-16. 
1703. 

N.  Y.  128-182.  517. 

App.   Div.  31-12. 

m1[bc.  46-406. 

N.  Y.  Ann.  Cas.  6-16. 
1704. 

N.    Y.    74-11;    102-307;  HW 

Hun,    10-449:    42-557. 

App.   Div.  26-172;  106-lOP. 

Misc.   15-479:   88-542:   '" 
48-3.'>5. 

N.   Y.  Supp.  49-867 ;  94-5BA 

St.  Rep*r.  32-418;  34-69: 

Civ.  Proc.  9-412. 

Abb.   N.   C.  22-152. 

How.   59-467. 

N.  Y.  Ann.  Cas.  6-16. 


NOOMIS. 


ivbd.  1. 

I  MIec.  a-475. 
§m^4.  a. 

Hun,  42-558;  eO-446. 

App.  DIt.  81-12. 

Misc.  9*^213:  30-157. 

N.  Y.  Supp.  72-1066. 

St.  Rep'r.  29-492:  62-632. 

Civ.  Proc.  11-66. 

Abb.  N.   C.   22-156. 

:to«. 

Hod,  53-516:  69-447. 
App.   DIt.   26-173. 
Ml9C.   16-563. 
How.  69-467. 

roe. 

App.   Dlr.   81-12:  67-82. 
Misc.  24-555. 
N.  Y.  Siipp.  73-580. 
How.  69-467. 
707. 

App.   DIv.  67-82. 
K.  Y.  Snpp.  73-580. 

K.  Y.  Super.  60^458. 

ro9. 

N.   Y.   73-45;   143-398;   154-565. 

Hon,  83-207. 

App.    Dlv.    13-180;    61-106:    69- 

396;   S6-84;   116-486. 
fMlsc.  8-618;  19-220;  25-430;  44- 

581. 
N.  Y.  Supp.  44-273:  64-036:  68- 

283;  70-520;   74-991;  90-130. 
N.  Y.  Ann.  Oftfl.  2-235;  4-60. 

N.    Y.    73-46:  143-348;    164-505. 

[Hun,    83-207;    92-20. 

iApp.  DIv.  13-180;  61-195. 

[Misc.  19-220. 

W.  Y.  Supp.  31-698;  68-283;  70- 

520. 
N.  Y.  Ann,  Cas.  4-60. 

rii. 

App.  DIv.  13.180. 

Misc.  19-220. 

N.  Y.  Suppv  44-273. 

N.  Y.  Ann.  Cae.  4-60, 
712. 

Hun,  69-446. 

Misc.   6-475;   18-661:  26-453. 
714. 

App.  DIv.    116-769. 

Civ.  Proc.  15-14. 
TIT. 

N.  Y.  119-298. 
k'App.  DIv.  12-174   : 
.718. 

,Hao,  88*20. 

l-App.   DiT.    12-175;    78-445. 
N.  Y.  Supp.  33-821. 

Hun,  86-68w 

App.  Dlv.  65-357. 

Misc.  26-374. 

N.  Y.  SufVL  66-210. 


1720. 

N.   Y.   124-148. 
Huu.  88-20. 

App.  Dlv.  67-372;  94«'C;3S. 
Misc.   48-355. 
N.  Y.  Supp,  88-13. 
Civ.  Proc.  16rl93. 
1721. 

Ilun.  31-529,  563:  48-449. 
App.   DIv.  42*457;  67-rl80. 
Misc.  20-1,  323;  :iO-598;  33-283: 
34-64. 

N.   Y.  Siqip.  69M39;  02-797;  74- 

890. 
Civ.  Proc.  15-14. 
1722. 

App.   Dlv.   115-760. 
Hun,  66-403. 
Misc.    16-174;   20-17. 
N.  Y.  Supp.  44-601. 
1728. 

N.   Y.   141-5. 
App.  DIv.  78-445.  448. 
1725. 
Hun,  14-335. 

App.  DIv.  46-565;  116-769. 
Misc.  26-662;   28-121;  43JB66: 

48-355. 
N.  Y.  Supp.  69-187,  303;  61-326; 

87-493. 
Daly.  10-210. 
1726. 

N.   Y.  65-653. 

Hun    44—434 

App.*  DIv.  8-420;  36-110:  41-465; 

43-606;    64-128;     64-iS2;     78- 

445;     103-56.     576;     106-110; 

112-331;   115-769. 
Misc.  6-476;  16-174:  20^431:  «B- 

120;    23-757;    26-501;    29«280; 

34-185;     39-345;    43-368;    4S- 

294. 

N.  Y.  Supp.  29-930;  66-483:  60- 
348;  66-397;  68-860;  71-884; 
92-298,   98T;  -98-182;  98-581. 

Civ.   Proc.  15-11. 

N.  Y.  Ann.  Cas.  6-163;  8-241. 
1727. 

App.    Dlv.   64-124;   115-769. 

MI.sc.  20-431;  37-792;  48-368. 

N.  Y.  Supp.  32-1088;  71-834;  7«U 
897 

St.    Rep'r.    60-564. 

Civ.  Proc.  8-47. 

N.  Y.  Super.  63-123. 

N.  Y.  Ann.  Cas.  8-241. 
Sabd.  2. 

N.  Y.  67-665. 

App.  DIv.  31-257. 

Misc.  11-173:  28-121. 

N.  Y.  Supp.  69-303. 

St.   Rep'r.  2-216. 
1728. 

N.   Y.   116-171. 

Hun,  61-453. 

Misc.  43-96& 


( 


losaii: 


N0T1S&. 


1729. 

Misc.  43-868.  '     ' 

1730. 

N.   Y.   lOli-179;  rBO*189. 
Hun,   62-581. 

App.    Dlv.    M-128:   «4-122:    06- 
36;    T8-445;    102-484 ;    103- 
57,  60;   116-769. 
Misc.    «-476t    T-671;    f»-609;    H- 
173;     16-1T4;     17-545;    22^111): 
a»-121;    87-792;    SO-^WS;    4»- 
368;    48-355. 
K   Y.   Snjtfp.   28-5?;   41-249:  5«- 
483;    Bd-303;    66-397;     71-834; 
76-897;  92-942. 
N.  Y.  Ann.  Cas.  8-243. 
1731. 

N.    Y.   101-186:   135-434. 
App.    Div.   68-1&       ^     ,^  oir. 
\nsc.  11-173  :  22-tl9  ;  4fi-354. 
N.  Y.  Supp.  41-249. 
Abb.   N.   C.  20-152. 
N.  Y.  Super.  61-480. 
How.  N.   S.  3-441. 
Subd.  1.  jL 

Misc.    11-173;  17-545:  2^-122. 
SubiA.  2. 

Hun,  86-378. 
1733.    • 

Misc.    48-354. 
N.   Y.   Supp.   84-208.     ■  . 
17.36. 

N.   Y.  103-404. 
How.  60-310. 
1787- 

It.  Y.  184-190. 
'  Hun,  Sl-349;  6S-80.    . 
App.  Dlv.  6*^775  26-287;  77*88. 
Misc.     18-203;    25-321;     35-809; 
41-48, 
1738. 

N.  Y.  184-190. 
Hun.  44-844. 
App.    Div.  6-477. 
N.    Y.    Supp.   6'#-576. 
Week.   Dig.  26-292. 
1730. 

N.  Y.  184-190. 
App.   Div.  5-477. 
Misc.   26-321T  41-48. 
1740. 

N.  Y.  184-190. 
App.   Div.   6-477.   . 
Misc.   25-321;   41-48. 
1741. 

N.  Y.  184-190. 
App.   Div.  6-477. 
Misc.   25-321;    41-48, 
1742. 

N.   Y.   101-41:  164-4. 

App.    Div.    rt8-375:    82-335;    96- 

(«9;  103-75:  111-190. 
Misc.  34-2nS:  4.*?-rM2. 
N.    Y.    Supp.    81-923;    93-1001; 

97-586. 
Clv.   Proc.   16-308. 
N.   Y.    Ann.  Cas.  8-146, 


1743.  ^ 

Apn.    Dlv.    68-875;   7»-«TC:^9t-» 
336;     96-639;     106-313;    ill- 
190 
Misc.*  34-268;   37-M8. 
i>.    Y.    Supp.   52-72:   «»^76;  81- 

923  ;  U2-218  ;  97-586. 
N.  Y.  Ann.  Caa.  1-«81;  8-146;  »• 
441,  n. 
.Sabd.  1. 

Hun,   37-292. 
N.    Y.   Supp.  e»»684. 
Sabd.  2. 
N.  Y.  101-41. 
Hun.  71-525:  92-416. 
8t.  Rep'r.  54-889. 
How.    N.    a.    3-286« 
Subd.  8. 

St.   Rep'r.  6.'»-«8fiL 
Subd.  4. 

N.    Y.   174-467. 

App.  Dlv.  6-434;  70-«76. 

Misc.   6-336;  8-a8«;   12-467;  17- 

329;  34-C92. 
N.    Y.    Supp.    29-1114;    70-1012; 

75-622. 
Abb.  N.  a  31.,382. 
How.  60:-215.  ^  ^ 

N.  Y.  Ann.  Cas.  1-382:  10-177. 
Subd.  5. 

App.  Dly.  30-448 
1744. 

A^p.    DVv.    18-316;    68-376;  W- 

^;  96-639.        ^  _        ^  ,,, 

Misc.    22-153^    34-269;    37-143; 

43-318.  ^^m 

N.    Y.    Supp.    46-9;    09-634;  74J 

447;  81-925;  88-S54. 
N.  Y.  Ann.  Cas.  8-146. 
1746. 
Hun.  t«-416._^  .^^ 

Abb.  N.  C.  3J-74^      ^ 

N.  Y.  Ann*.  Cub.  itJ146. 
1746. 

N.  Y.  Ann.  Caa.  B-146. 
1747. 

App.  Dlv.  78-58±J  106-314. 

N.  Y.  Ann',  eks.  8-14a 
1748. 

N.  Y.  152-126. 

Hun.  48-182. 

N.  Y.  Ann.  Cas.  8-146. 
1749. 

N.  Y.  Ann.  Cast  »-14e. 
1750. 

App.'  Dlv.    80M*2:   62-470;  W- 

532;  106-314.  ^^^^^ 
Misc.  8-590;  87-30:  4.Xn2. 
N.    Y.   &upp.   62-72'.  7<^742;  »• 

276. 
N.  Y.  Ann.  Cas.  8-146. 
1761. 
Misc.   24-878. 
N.  Y.  Supp.  53-677.    ^ 
N.  Y.  Ann.  Cas.  8-146w 


X09» 


NOTBS. 


JTS2. 

N.  Y.  Ann.  Cas.  8*146. 
1753. 

App.  DiT.  8&-840. 

Misc.  37-28. 

N.  Y.  Sopp.  32««75;  T4-714:  84- 
1000. 

N.  Y.  Ana.  Cas.  6*260;  8-14& 
1794. 

N.  Y.  47-134:  BO-'}84.  . 

App.  Div.  lia-506. 

N.  Y.  Sapp.  08-415. 

N.  Y.  Ann.  Cos.  8*146. 
I7SS. 

App.  Dlv.  58-375. 

N.  Y.  Ann.  Cae.  8-146. 
17S«. 

N.    Y.    86-18;    »O*602;    »«*-l56; 
118-{>52:    143-357. 

Han,    36-417:   38-68;   68-817. 

App.    Dl7.    58-376;    83-127;    88- 
^0;   96-287. 

MUc.   K2-10. 

X.   Y.   Supp.  6»-T6;  82-568;  80- 
215;    100-770. 
Imbd.  1. 

Hnn.  2»^285. 
Iiibd.  2. 

N.  Y.  143-197. 

Han.  38-286. 
InM.    4. 

App.    Dlv.  96-288. 
L767. 

K    Y.    148-230:  l«7-23e. 

Uiin.  30-156:  .08-.^;  78-610;  92- 
386 

App.'  Dlv.    T»m0;    88-340;    116- 
^. 

Misc.  34-479. 

N.    Y.^Supp.     70-628;    84*1096; 

N.  Y.  Ann.  Cas.  6-280. 
»«bd.l. 
N.    T.    116-635:    143-230;    157- 
236. 

HQn/44-18a 

App.  Dlv.  58-376;  111-242. 

Misc.  85-227. 

fit.  Rep'r.  1-255;  31-242:  80-056: 
51-883. 

Clr.  Proc.  8-440;  11-100. 
Iiibd.  2. 

App.  Dlv.  111-242.  253. 

N.  Y.  Supp.  71-816. 

N.  Y.  Ann.  Ca8.  10-121. 
1768. 

N.  Y.  148-230. 


App.  Dlv.  58-375. 

Kasc  45-2^. 

St.  Bep'r.  T-442. 

N.  T.  Ann.  Caa.  6-291. 
Ia]»d.l. 

K.  Y.  157-242. 

Bun.  77-596. 

mCc.  19-237. 
inb^.3. 

App.  Dlv.  .^Ir849;  .59-216. 


N.  Y.   Supp.  97-609. 

St.   Rep'r.  23-694. 

Abb.  N.  C.  17-239. 

How  N.  fk  »*626» 
Subd.  3. 

St.   Rep'r.  7-179. 

Civ.    Proc.   9-434. 
Subd.  4. 

^.  Y.  165-556. 

Hun.   44-291:   70-74. 

App.    Div.   34-461. 

St.   Rep'r.   11-71:  53-437. 
17S9 

N.  Y.  173-379 ;  18(9*263. 

Mlse.  46-159:  49-000. 

N.  Y.  Supp.  99-1087. 

N.  Y.  Ann.  Cas.  -6-204.  210. 
Snbd.  2. 

N.    Y.    129-566:    15^^. 

Hun.  43-181;  ^0-479;  i^08:  82- 
123. 

Ann.  DJv.  18-35:  20-306^^-297: 


Misc.  36-409. 

N.   Y.  Supp.  68^2;  77-470. 

St.  Rop'r.  39-482;  48-503. 

Civ.   Proa  .5-34. 

Abb.  X.  C.  ,17^263. 

N.  Y.  Ann.  Cas.  :ikO-^9. 
Svbd.  4. 

N.   Y.  118-662. 

Hun,   87-158. 
1760. 

Svbd.  !• 

App.   Dlv.  58-375. 

Misc.  28-54. 

N.  Y.  Supp.  59-818. 

St.  Rcp'r.  17-453. 
9vl>tf  •  8« 

N.  Y.  1-18-552;  124*500. 
1761. 

Hun.  92-417. 

App.   Dlv.  58-375. 

Misc.  45-156. 

N.    Y.    Supp.   91-979. 

Abb.   N.   C.  8-171^  400. 

How.  60-206. 

N.  Y.  Ann.  Cas.  9^469,  n. 
1762. 

N.   Y.  91-281:   110-187;  118-553 

Hun,  38-68-  82-179. 

App.    Dlv.    b8-3T5:    74-591;    8S- 
342;   92-443;   99-294. 

Misc.  20-643;  52-10. 

^^   Y.   Supp.   69-76;  Tt-508:  84- 
1000;  87-137:  ^-927;  100-770, 

St.  Rpp'r.  ^3-694. 

Civ.   Proc.  5-307:  19-282. 

N.  y.   Super.  S5.3|6. 

How.  67-20. 
Sabd.  1. 

N.  Y.  73-369;  142-625. 
Hun,  65-455. 
St.   Rep'r.  48-42. 
AWj.  N.  C.  17-25^ 


NOTES. 


flvbd.  2. 

N.   T.   142-626. 

Hun,   66-455. 

St.  Rep'r.  83-7461  48-42. 

Abb.   N.  C.  17-258. 
flvbd.  8. 

Misc.  6-557. 

Civ.  Proc.  16-314. 

Abb.  N.  C.  17-259. 
Svbd.  4. 

Misc.  6-557. 
1768. 

N.    Y.   01-281:   118-553. 

Hun,   28-285. 

App.    DIv.  20-211;  68-875. 

St.    Rep'r.  40-680. 

N.  Y.  Super.  68-83. 

How.  67-20. 
Sabd.  1. 

N.  Y.  120-485. 

Clr.  Proc.  6-308. 
Snbd.  2. 

N.  Y.  166-29. 

Hun,  82-^81. 
1764. 

App.   Dlv.  00-284. 

N.   Y.  Supp.   60-679;  70-613. 
1766. 

App.  DIv.  60-207:  84-589.  _ 

N.  Y.  Supp.  60-826;  82-1022. 

Abb.  N.  C.  17-286. 

Week.  Dig.  11-191. 
1766. 

N.   Y.   01-281. 

Hun,  66-456;  82-138. 

App.   Dlv.    14-544;  101-890. 

Misc.   0-514. 

N.  Y.  Supp.  30-337. 
1767. 

Hun.  00-416. 

App.  Dlv.  6-499:  68-375;  74-591. 

n!  Y.  Supp^  86-877;  87-519. 
1768. 

N.   Y.   148-354. 

Hun,  82-182. 

App.    Dlv.    04-28a 

N.  Y.  Supp.  80-215. 
1760. 

N.    Y.    110-519;   187-500. 

Hnn,  28-285^  586;  81-290;  78- 
193 

App!  Dlv.  4-X48:  11-200^  202;  41- 
225:  61-96:  73-09;  76-5,36;  7«- 
W2;  78-180.  578:  HM-H;  80- 
138;  03-151;  103-44,  75; 
100-503. 

Misc.   0-514;    11-593;    10-6r»3. 

N.  Y,  Supp.  30-33T:  .81-977:  68- 
532:  70-72:  70-628;  78-823: 
84-1015  ;  06-52^. 

Civ.   Proc.   14 -.308:.  10-28. 

N.  Y.  Ann.  Can.  l-r229;  (S-292;  7- 
236.  256:  8-146. 

Week.   Dig.   18-377. 
1770. 

Hun,  71-525. 

App.   Dlv.  00-452. 

Misc.    26-569;    87-145;     46-362. 


N.  Y.  Supp.  65-1053;  74-447;  01- 

295;  V4-868. 
Civ.  Proc.  16-234. 
Abb.  N.  C.  12-168. 
1771. 
N.   Y.  1T3-380. 
Hun,  68-98,  100. 
App.    Dlv.    14-544:    20-306;    21- 

jSo,  224;  61-462;  08-151;  IW- 

589;  106-03. 
Misc.    18-335:   24-873;   4»-60a 
N.  Y.  SuDp.  64-635;  87-510;  OS- 

184;  03-847;  00-1057. 
N.    Y.    Ann.   Cas.   6-204,   210;  7- 

243,  300,  307;  10-849. 
1772. 

N.  Y.  182-408. 

App.  Div.  02-176;  08-152. 

Hun,  33-116. 

Misc.  7-582;  10-653;  26-492;  40- 

N.   Y.  Supp.  87-519. 
St.   Rep'r.   14-255. 
Abb.  N.  C.  81-237. 
How.  61-280;  67-868. 
Daly.  10-306. 
N.  Y.  Ann.  Cas.  7-2S1. 
1773. 
N.  Y.  76-344;  101-36. 
Hun,  21-288;  33-116;  84-235,  539. 
App.  Dlv.  10-296;  76-132:  77-14, 

W;   03-152;    100-331;    lltt-5.M. 
Misc.  26-492:  36-336;  4O-04. 
N.  Y.  Supp.  70-268;  87-519;  lOI- 

725. 
Civ.  Proc.  10-265. 
How.  61-2^;  67-184.  889. 
Daly,  10-306. 
N.  Y.  Ann.  Cas.  7-252. 
1774. 

App.  DIv.  06-285;  106-313. 
Misc.    40-102,    103;    46-156C    233| 

60-278. 
N.  Y.  Supp.  81-342;  01-979; 

78;  O3-I001;  100-464. 
Civ.  Proc.   10-424. 
N.  Y.  Ann.  Cas.  4-248. 
1776. 
Hun,  70-^98. 
App.  Dlv.  47-891. 
Misc.  8-8,  555;  48-249. 
N.   Y.   Supp.   28-65,  683; 

66-262;  62-67. 
St.    Rep'r.    14-427:    28-462. 
Civ.  Proc.   lU-250;  10-33.  383. 
Week.  Dig.  11-327.  _ 
N.  Y.  Ann.  Cas.  6-403. 
1776- 

N.  Y.  03-474;  00-I2.  _ 

Hun.    68-161:   73-11:   86-490. 
App.  Div.  4-423:  20-167:  »-113: 

^-270;  77-203;  80-86;  83-^ 
Misc.  7-414:  11-488;  17-124:  »- 

688:  36-7^0:  43-249. 
•  N.  Y.  Supp.  .52-129C  34-1101:  W- 

765:    66-558;    64-483:    68-M>: 

74-878;   78-lOTO;  83-189. 
N.  Y.  Ann.  Cas.  6-403. 
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ITTT. 
App.   Dlv.    113-14. 
Misc.  31-453:  43-249. 
N.  X.  Supp.  &8.i082. 
N.  T.  Ann,  Cas.  6-403. 
IT7«. 
N.  Y.  88-424;  101-439:  119-483. 
Hub,    26-583:   64-451:   87-235. 
App.    Dlv.    18-130,    396;    10-232; 

96-25;   lOl-ll. 
Misc.  19-668;  31-170:  43-248. 
N.  Y.  Supp.  44-1101:  55-767;  «8- 

967:  8»-548,  709. 
N.  Y.  Ann.  Cas.  4-338;  6-403. 
Week.  Dig.  11-149. 
779. 

[Tnn.    81-95:  86-322. 
App.  Dlv.  13-15;  64-380:  58-272; 

88-30;   89.285;   104-248;   113- 

384. 
Misc.  11-428;  18-423;  33-63;  43- 

249;   48-367:  6^101. 
N.    Y.     Supp.    66-513;    68-1004; 

96-574;  98-909. 
Abb.   N.  C.  a»-98. 
N.  Y.  Ann.  Cas.  6-403. 
T80. 
N.  Y.  418-114;  84-63:  87-137;  93- 

598,     647;     lia-323;     121-154; 

167-693;  169-506;  173-438. 
Hun,  24-239;  28-270:  86-391;  76- 

$10,    447;    83-75;    87-273;    90- 

359;    91-496. 
App.   Dlv.   13-15;   17-393;  21-42. 

168;  24-00;  28-463:  88-61.  891; 

48-618;  44-104;  66-30,  590;  80- 

41;    81-212;    91-15;   93-609; 

104-248;    106-305;    113-361. 
Misc.   8-296:   14-24;   16-147;   18- 

379;     19-101;    20-685;    21-309. 

491;    28-113,    302;    46-60,    107, 

181. 
N.  Y.  Snpp.  14-313;  28-105,  572; 

80-294:     81-713;    32-874:    83- 

821:    86-130;    36-257;    41-202: 

46-688;   47-218.    253,    886,    649: 

48-973:    61-118;    65-962:    66- 

338:    69-261,    340;    73-403;    80^ 

512,    717:    81-802:    84-185;    8«-» 

318;    87-516;    88-302.    313;    90- 

816;   91-591,   902;   93-776,   905; 

99-126. 
Civ.  Proc.  23-351:  26-108. 
Abb.   N.   C.   13-177:  18-434;  28-< 

283,  435;  31-442, 
N.  Y.  Super.  49-287:  60-287. 
N.    Y.    Ann.    Cas.    4-7a    247;   6- 

408;  10-.343. 
Daly.  10-460. 
Iiibd.  1. 
Hun,  77-314. 

App.  Dlv.  40-806;  44-315. 
Mlsc    13-234 

N.  Y.  Supp.  83-1083;  60-619. 
Svbd.  2. 
MlK.  12-234. 


Subd.  3.  'Vl 

I^.  Y.  84-367;  1 12-320 j  143-622. 
Hun,  32-192:  70-348.  -  -  i 

App.    Dlv.   6-230;  8.«448;  44-104 

60-274;  71-284.  .       i 

Misc.   20-685}  21-748w 
N.  Y.  Sapn.  33-1083;  48-26.  967 

63-988;  75-698. 
St.  Rep'r.  89-5. 
Civ.  Proc.  15-23:  27-33.    • 
1781. 
N.  y.  131-144:  134-269;  186-640: 

166-18:    179-294;    186-15a 
Hun,     56-445;     88-461;     99-256; 

91-227,  450.  > 

App.    Dlv.    20-2o9.    583;    88-503, 

93-139;     94-369,     379,     385-, 

103-2;    104-247;    113-761;    :  i 
Misc.  S-639;  lO-^iW:.  596-147;  83- 

47;  41-21;  51-340. 
N.  Y.  Supp.  8-847:  9-877;  15-708; 

35-721;    36-151,     350;    46-841; 

47-412:     66-784:     68-167 1    88- 

588;   92-700;   93-776;   95-849; 

99-419;    101-35a 
St.   Rep'r.  47-529. 
Civ.  Proc.  4-289: 
Abb.  N.  C.  19-488.  ^ 
N.  Y.  Ann.  Cas.  l-2t,  341;  2-125; 

5-403. 
Snbd.  1*  •  I 

N.   y.    117-198:   134-294. 
Hnn,  41-110;  47-682;  68-588;  87- 

153;  91-607. 
App.  Dlv.  88-531. 
St.   Rep'r.  84-600. 
Siibd.  2.  .  .  .• 
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App.    Div.   9-^;  68-31. 

Misc.   8-302. 

N.   Y.   Supp.   30-677;  70-552.     1 
1868. 

Paig^,  5.-58a 
186^. 

Misc.  39-718. 
1870.  , 

App.  Div.  26-124;  47-472;  IN 

N.  Y.Supp.  9;5-740. 
1871. 
N.     Y.     47^290;    98-40; 

121-241:   I48-5?4. 
Hun,     14-.ri5:     16-587; 

81-2.36;  88-171. 
App.    Di\.   3-280;    8-563:   Sl-Mj 

32-570:    4O-406:     42-316:  fli 

277;     71-1^:     73-29:     8«-M 

84-21 8  ;      9«-25tf ;      107-4« 

110-95;   113-9QP. 
Misc.    46-348:    51-21 
.  N.  Y.  Supp.  35-.%R3; 

170;    75-728:     76-^ 

90-481;    99-74a 
Civ.  Proc.  14-377:  16-220. 
N.  Y.  Ann.  Cas,  1-3W;  5-195; 

461. 

Week.  Dig.  25-256.  I 

\  1872.  J 

N.  Y.  6-236:  19-360:  82^25|.f| 

30:   74-437. 
Hun,  91-189. 
App.   Div.   107-466. 
N.   Y.   Supp.   75-72a 
App.  Dlv.  40-406;  71-104. 
Civ.  Proc.  14-I46w 
1878.  : 

N.  Y.  6-;i86;  19-869;  35-361:41 

88;  51-338:  66-870:  67-542. 
Hun,    12-306;   13-273:   58-321 
App.   Div.    107-466;    llS-OOa 
Misc.  51-216.  J 

N.     Y.     Supp.     75-728;     90-481 

99T74a  I 

App.    Dlv.    40-406;    Tl-104;  «» 

256. 
N.  X.  Ann.  C48.  4-851.  i 

1874. 
N.  Y»  166-129.  ^ 

App.  t)lv.  40-406;  71-104;  l«7- 

466. 
N.  Y.  Supp.  75-728. 
K.  Y.  Ann.  Cas.  4-851. 
Barb.   6-481;   10-508. 
1675 


Api^  DlT.  71^101?.  107-4ei 


_        .  Supp.  75-728. 
N.  Y.  Ann.  Cat.  4m9SL 


l«»?t 


N-   Y.  «3-438;   149-66. 

App.     Dlr.     8O-0e:    4a-Bll;     Bo- 

368:  »«-02:  »»-floi:  iia-«3. 

Mlac.    2n-134;    117-106;   aOST. 

N.    Y.    Supp.    «7-«18;    78-44;   7« 

':i-ir!l.   no3;  na- 

258. 

•  ■■l-i:.2;   flS-rtlB; 

St.   Eep'r.    I2-T14;   a»-]04. 

..--■    ■     ---     ■       ■.(■  TH.315,  «7: 

,-_■.,,     sr.-l^;   R7-B74; 

8t.  Rep'r.  4a-370. 

--     ....  w)-ii.7i  :  &B-e78. 

Snftd.  al 

Bun.    30-213:    48-^4:    SS-S42. 

>.m.    Cat.'r-U5.    153;    8- 

Dem.  4-104. 

^<''^:A:  10-335. 

App.   Dlv,  72-601. 

":""      1... 1-188;  133-177. 

\.  Y.  Supp.  7».2S8. 

11  ■ .  .-.I1-J43:  ao-iM. 

1848. 

,il.;.       I'i>.     B-166:     37-32:1:     Sfl- 

Hun.    «3-a44:    79-486;    HS-427. 

|-j     r.it-f:i;  Bl.-T;  U»-2Ti>;  Tii 

App.  DIt.  K0-R2;  «^-«01. 

:"i  ■    7H-387;  78-B«:  »«-alG ; 

N.   Y.  Supp.  «a-440|  7«-258. 

m^-     'sIhO;      17-031;      2a-:iiW: 

Hui.  T»-tf7. 

--■r-|iiT-  3S-e4i. 

App.  Drr.  72-601. 

N.   ^      siiiiji.  S1-31S;  B9-2S0;  il.l- 

Mlac.  41-Sia 

N-.  r.  Supp.  76-288. 

1S4R. 

N.  T.  eS-438;  134-lSS. 

Hun.   48-32:    03-336:    8S-427. 

f  Y.   1-593. 

"f»p";i£S-^"-«"^"''- 

"v.  s'lli'ip,  78-358. 
». 

MiBO-  30-.W;. 

^.  Y.  Siyip.  83-586;  78-258;  D8- 

un     TT-248;   S»-5«l. 

Pli,   Klv,  72-601. 

.  T     Hupp.  3S-4T3;  BB-^SO:  7«- 

358. 

8t.    Hep-r.   16-T14;  »-104. 
Snbd.  3. 

Hun.   T3-432. 
Abb.  N.  C.  18-147. 

pi'i.   Pir.  72-aOl. 
,  T.  Supp.  TB-25S. 

1S4». 

uii.  SO-iO. 

Mlar.  30-3ft'>. 

Iec.  3«-3j. 

N.  Y.  8up|),  03-585;  T6-258. 

T.  Bupp.  Tit-D2;  7n-2.-.R. 
T.  3-281:  fl3-44I. 

Hun,  88.336;   79-487. 

_«.%p",-r» 

n!"^'.  aJpp.  78-258. 

18(12. 

N,  y.  124.349. 

Hun.  87-220. 

App.    Dlr.   73-601;  113-245. 
Xo.    17-650. 

N.   Y.    Supp.    70-258;   »8-3T9. 
I^v.  Proi-,  7-100. 

112-^3. 

ln«-      1S-M6:     Z4-60.t;     Z.-.-134: 

18K3.' 

3li-3"5.     702;     41-317;     44-1291 

Kt.-W,              ' 

Apjl.  Wt.  73-801. 

r.  T.    Snpp.    e3-56.-:    ft-l.    MO: 

\-  Y.  Supp.  78-308. 

■«r-fln:   78-BS;  (W-27:):    i"2- 

St.   HepT.    ia-7Ui 

flBB, 

18(14.. 

t  R«p-r    37-314. 

Hun,  7»-«e.- 

1                                                            1« 

n> 

NOTQS. 


Civ.  Proc.  19-391.      ^^  ^^^ 
Abb.  N.  C.  5BO-293;  81-a49. 
N.  Y.  Super.   54-146. 
N.   Y.   Ann.   Cas.    1-887;  4-0;   B- 

121;  9-304,  n.,  385. 
Oonnoly.  1-365. 
1003 

N.  'y.   ©8-523;    143-203. 
Hun,   49-535;   85-195;  8T-411. 
App.    Div.     12-31;     23-135;    -«- 

124;    45-309:    47-472;^  S'^"*?'' 
84-359;   85-477;  88-252;   89- 
252;  94-35;  95-150;  98-382; 
108-250. 
Misc.  49-403;  51-320. 
N.  Y.  Supp.  29-571;  34-359;  48- 
940;    63-580;    72-936;    81-856; 
87-906;    88-847;    95-740;    H>1- 
275. 
Civ.  Proc.  15-347. 
Connoly,  1-365. 
N.  Y.  Ann.  Cas.  5-121. 
1904 
N.  Y.  98-523;  110^504;  117-542: 
142-208;    177-384;    183-407. 
Hun,  78-278;  87-411;  88-364. 
App.    Dlv.    6-43;    8-510;    23-185; 
26-124;  81-450;  47-473;  71-14; 
72-1;  73-170,  350;  81-617;  84- 
359;     85-477;     89-252:     94-36; 
98-380;   99-185;    108-251. 
Misc.    13-98:    16-677;  36.-703. 
N.  Y.  Supp.  34-859:  52-8,36:  63- 
580-  65-1123;  76-746,  772;  81- 
356;  87-906. 
N.  Y.  Ann.  Cas.  1-387. 
1905. 

N.  Y.  62-889:  142-208. 

App.    Dlv.    26-124;    47-472;    89- 

252;  108-250. 
N.  Y.  Supp.  95-740. 
Abb.  N.   C.  31-249. 
1906. 

N.  Y.  60-122;  138-517;  155-234. 
Hun.  90-17a 
Misc.  28-411;  86-15. 
N.    Y.   Supp.  35-736;  72-89. 
1907. 

N.  Y.  166-398. 

Hun,   45-120;   62-553:  79-860. 
App.  Dlv.  8-453;  17-617;  82-589; 
85-272;  44-3M;  49-37:  83-474; 
01-99;    110-13. 
Misc.  81-890;  42-76;  45-166. 
N.    Y.    Supp.    55-3:    60-640;.  64- 
283;    82-401;    96-1042. 
1908. 
N.  Y.  24-20:  166-203. 
Hun,   79-361. 

App.  Dlv.  44-804;  88-474. 
Wise.  45-166. 
N.  Y.  Supp.  60-640. 
1909* 

N.  Y.  104-613;  186-864. 
Hun,  89-566.  ^^^ 

App.  Dlv.  32».265;  70-104;  110- 
&IZ;  114-97. 


Misc.    9-71;    19-16;   20-504; 

98 ;  44.17  ;  4S-»£3. 
N.  Y.  SUM).  68-390;  78-901:  8^: 

693;  9&-568,  065. 
N.  Y.  Ann.  Caa.  6-109. 
1910. 

N.  Y.  88-200;  63-8;  104*108w 

111-849 
Hun,  34-160;  40-248:  43-412;  B 

95;  89-596. 
App.   Dlv.   58-303;  73-558;  11* 

744;   114-07. 
Misc.     18-502:     22-110;    34-7#l 

45-214;    4«-223. 
N.    Y.    Supp.   6-942}  48p717:  » 

391;    70-1049;    88-136;  M- 

665;  98-1092;  99-669. 
St.  Rep'r.  5-291;  60-823:  58-111 
Sabd.  !• 
N.  Y.  52-75. 
St.  Rep'r.  29-319L 
Abb.  N.  C.  24-304;  25-9t 
Snbd.  2. 

N.   Y.   70-303;  73-560. 
Hup.  54-622:  80-391. 
Siibd.  8. 

Hun,   66-481. 
1911. 
N.  y.  14-93;  80-197;  44-50; 

242. 
Hun,  16-307. 
N.  Y.  Super.  57-128. 
1912. 
N.    Y.    68-581;    6T.,229;   71 

104-618. 
Hun,  72-565. 
1918. 

N.  Y.  112-626;  152-60;  1 
Hun,  29-258;  41-162;  65-363. 
App.    Dlv.    17-247:    80-239:  " 

Misc.  27-590;  80-62r.:  33-691: 
94;    46-152;    50-329:   51 

N.  Y.  Supp,  83-712:  46-587: 
801;     63-349:     58-209; 
1101;  98-684;  1OO-401.     ^  ,^ 

St.  Rep'r.  3-262;  39-237:  47-7fr 
67-582. 

Civ.  Proc.  14-303. 

Abb.  N.  C.  18-149:  20-151. 

How.   57-255;    155-489.      ^^ 

N.  Y.  Ann.  Cas.  6-S96;  6-198. 
Svbd.  2. 

N.   Y.  143-571. 

N.  Y.   Ann.  CM.   1-22. 
Snbd.  8. 

N.  Y.  62-405. 

Hun,  30-164. 

App.  Dlv.  8S-160. 

Misc.  18*507. 

Abb.  N.  C.  15-482. 

Week.  Dig.   17-239. 
1914. 

App,  Dlv.  36-428.        ^^  ^ 

N.   Y.   Supp.  64-810;  85*22t 

St.   Rep'r.  15-811.     _ 

N.  Y.  Ann.  Caa.  6-265. 


J 


N0TB8. 


WIS. 

N.   Y.  8.148;   Ta-i92:    1»-651. 
Huo.  87^^83:   4<K-816. 
App.  Dlv.  46-567;  72-60;   102- 
m:  112-501. 
*MIiic.  13-7i. 

'*'N.  Y.  Sttpp.  «1-1067;  76-886;  85- 
224;   98-382. 

t»ie. 

Huo.  16-661;  Sl-80. 
IW7. 
N.    Y.   64-437;   64-155:    186-464. 
Hun,   16-555;   18-47:   20-16S. 
App.  Div.  86-124;  86^501. 
Hisc.     26-657;     27-«02:     28-253; 

31-504;  32-677;  36-08. 
N.  Y.  Supp.  27-286:  46.388:  47- 
«S0;    66-385;    68-341;    68-140{ 
66-382;  78««900. 
i»18. 
N.    Y.    61-642;   74*234;   180-232; 

183-60}  161-888. 
Hun,    26-623;    81*434.    575;    82- 
12;    64-614;     71-477;    82-576; 
02-431, 
App.   ODiT.    18-225;    82-226;    86- 
51;  68-280. 
1  Hlsc.  6-208;  14-503;  20-182.  216; 
27-529;   36-720;  88-38;  36-73. 
2»1« 
N.  Y.  Supp.  31-737:  66-188;  68- 
412;  6^96;  71-241.  768. 
i  Civ.  Ptoc.  14-126. 
'  Abb.  N.  C.  21.^9. 
1816. 

i  App.    Dlv.    75-145;    82-457'    84- 
$10;  67-188;  66-482;  112<^19. 
Misc    44-490 
N.  Y.'  Supp.  77-373  ;  81-835  i 

634;  ^-856. 
N.  Y.  Ann.  Cag.  6-130. 


^926 


App.  DiT.  18-226;  82-226;  112- 

N.  Y.'  Ann.  Cas.  6-130. 
1921. 
N.  Y.  74-234;  183-92. 
Hun.  12-401.  ^^^ 

App.  DiT.   18-225;  82-226;   112- 

Misc.'  36-720. 

N.  Y.  Supp.  64-596. 

N.  Y.  Ann.  Ciis.  6-130. 
1922. 

N.  Y.  188-92,  286. 

App.  DiT.   1^225;  82-226;   1112- 
iu9 

N.  Y.*  Snpp.  62-973. 

Abb.  N.  C  29-884. 

Keves.  8-562. 

N.  \.  Ann.  Ca«.  6-130. 
1928. 

App.  DJy.   18-225;  82-226;   112- 

MlM.' 27-529. 

N.  Y.  Supp.  68-412. 

K.  Y.  Ann.  Cas.  6-180. 


1924.' 

App.   DiT. 


18-226;  82-226;   112- 


1669w 


fi9 

N.  Y.  Ann.  Cas.  6-130. 
1926. 

N.  Y.  126-280;  126-842;  130- 
304:  162-366;  160-377;  171- 
403;   176-432:   177-509. 

Hun;  84«a43;  60-82;  66-210;  71- 
422,  542;  7^8;  82-90;  89-271. 

App.  Dir.  3-185;  16-549;  19-394 
21-155;  23-129;  24*74;  26-337 
26-141;  33-6;  34-198:  46-83 
66-26;  56-41;  68-119^  536;  67- 
368;  68-233:  69-177;  76-406; 
83-107,  118  ;  96-461 ;  162-338, 
340;  164-54;  112-697;  113- 
534. 

Misc.  6-407;  26-548;  26-226;  80- 
496;  38-105;  42-629;  48- 
83. 

N.  Y.  Supp.  44-767;  47-402;  49- 
1088;  64-479,  480;  66«-841:  67- 
632;  61-570;  63-659;  67-27;  68- 
161,  651;  78-1003;  74p.818;  78- 
779 ;  89-112  ;  92-484  ;  98-349 ; 
96-^1. 

1926. 

N.  Y.  11-376.  300;  12-02;  72-583. 

Hun,   68-284;   74«645:   87-510. 

App.  Div.  26-93;  47-119;  76- 
861;  88-586. 

Misc.  36-566. 

N.  Y.  Supp.  34-286;  48-882;  63- 
1027;  86-193. 
1927. 

N.  Y.  107-225. 

Hun,  87-510. 

App.  Div.  47-119;  88-586. 

Misc.  86-566. 

N.  Y.  Supp.  68-1027;  86-193. 
1928. 

App.  Dlv.  47-119;  76-661. 

N.   Y.   Supp.   84-286. 

iBcnu 

N.  Y.  167-225. 

App.  Div.  47-119. 

N.  T.  Supp.  63-1027. 
1930. 

N.  Y.  16-164;  72-583;  166-136; 
187-8. 

Hnn.  29-44. 

App.  DiT.  87-6;  88-585. 

Misc.   36-566. 

N.  Y.   Supp.  63-1027;  S6-103. 
1931. 

N.   Y.  76-316;   147-225;  114-816. 

Hun,  73-429;  87-610. 

App.    DiT.   87-4. 
1932. 

N.   Y.    121-194:   141-188. 

Hun,  8-706;  8-313;  16-626;  87- 
303. 

App.   Dlv.   1-517:  7-169. 

Misc.  19-171;  24-646;  26-146:  86- 
329;  66-329,  408. 


N.  Y.  Supp.  56-805;  69-533. 
N.>Y.  8tt^^.  SVi^aZO. 
1033 

N.   Y.   4-514:  141-1381 
Hun.  19-569;  87-803. 
•  AAp.DIV.'  1J517?  oaiMl;  g4-u 
mJ?c.     19ul?l;     a5-S2»;     50-i 

408.  «       .  .  > 

14.   Y.  Stiltp.  44X194;  WI-805: 
478;  8:*i*81 ; -98-684, 
1034.  » 
N.   Y;  141A.138. 

Art».   Dlv.   1^617.  J '    ««« 

Jrfi^,     19-1711     a6*-a29;     aO<-329. 

408. 
193».-     • 

h:  y.  i4i-.ite.       '  '• 

App.   DIv.   1-517.       ^       .^  •«« 

lillsc.     19-171;     SK-aaOj.'  59*829, 
•  408.    ■-■  •  -  • 

N.    Y.    Supp.   44-194. 

lOlttfe 

Mist.   19*171;   59-329. 

lf>37  ' 

N.  Y.  4-614;  51-11  99-581;  108- 

274*;  191-^'?. 
Hnn,  22-228.  '       .' 

App.   Dlv.   52-530;  84-564^        • 
Mlk  .294413:   »7;t208p  50*32^ 
N.     Y.     Siip^J '.89-841;.    98-e84; 
-    102f^T. 

10.38.  -     •    . 

App.    Div.   52-530.^^  « 
Alisc.  aflh4l3;  W)-32». 
N.   Y.   Supp.   102-317, 

io:jo.  - . .  • . 

Hun,  19-184. 
App.   Dlv.  84-564. 

N.    Y.    Supp.    82-^1  i  Xd2-8lt. 
1040 
Misc.  56-829."    ' 

Misc.  'Hfr-^jfe. 
1042  '  ■  "^ 

X.  'y.    66-635;   70-537;   12»*ni; 
173-466.  r       . 

Hun,  86-290;  64-502. 

App.  Dlv.  a»-884:  40-88;  61-139; 
67-471;  82-305;  83-502. 

MHc-  19^.62^,   3«-aB4:  >  40-634. 

N     Y.    Supp.    41-6;    44-3995    47- 
475;   67-534;    70:361;    71-1034; 
70-524;   89-43^;   83-^71. 
1048. 

Htifr,«TB*4. 

Misc.  85-364.  :       • 

1944.'  '  T 

N.   Y.   17B+466. 

Hun,  64-504.      •    - 

Misc.  36-364. 

N.   Y.   Supp.  T1n10S4. 
1946.  I  - 


NOTBSL 

194T. 


App.   Dlv.   66-467. 
Misc.    8T*.M9;    40V634. 
;  N.  V.  »npp»  79-67;  '83-71. 
Abb.  N.  C.  24»-400.        .     . 


Misc.   S6-4Q2.    ^ 
N.,  Y.   aiipp.  Tib-29L 
1948. 

N.  Y.  57-161;  128-130:  168-<a 
.  Him,  84*468;  88-987;  46-dM;  »4 

148. 
App.  Div.  8-468;  41-598;  76.4i* 
Misc.     19-67a;     26-14SJ «  87-321; 

43-185. 
N.  Y.I  Simp.  '4^-49;  «>9-784:  71- 

1076;   TO-779;.  108-14«. 
St.   R«p*P.  48-*607. 
Civ.  Proc.  «»410. 
Abb.   N.  C.   22-211. 
W.  T.  Arm.  Cas.:  4-309. 

SttVfl*   la 

N.   Y.   55-525;  l«l>-197. 
Hun,  78-545.  _^  ^^^ 

Apt».  ©IV.   9*551 :  10«»-566. 
N.   Y,   Supp.  S9-61ftt  5»^»L 
Abb.  K.  C.  «r-261. 
Stiblh  3. 

i'u^'  ^UT'^^:  a9-3a 

Mlac,  10^249.     ^ 
St.,Rep'r,  59-3la 
1*^49 

^N.    Y.   56-525;   57-161;   199-M8 
ttun»  J5-204;  jni-210, 
App.  blv.  8-408. 

1950.  _^  _^ 

N.  Y.  86-569;  4l*-'511t  OT-l©. 
pp.  I>U\  83-279. 

r^.  Ann.  feis.  9-260. 
1:951,      . 

N.  Y.  73-536. 
1052. 

How.  Pr.  11-419. 

1®54.  ^^. 

Misc.  48-l$8. 

App.  Dlf.  5-416. 
1056. 

N.  Y.   198-m.      . 

App.  Div.  8-169. 
1957; 

N.  Y.  9-840. 


10 


Hun»  9-796. 
»58. 


Misc.  85-717.        ^  _^ 
N.  Y.  Ann.  Cafi.  9^180. 

1961. 

N.  Y,  89-GiQ0« 

1962. 
•Hun.  58-843:  «2-21t^  .  _, 
App.    Dfv.    5«-t595;    ll4-2» 
nT  Y.  Supp.  109-8L 

1966. 

N.  Y.  67-68$. 
1999IX 


M8. 

App.    Dlv.    S1-I22;    BT-14J,    aS- 

K    Y.  3T-586:  (».«». 

TB-SeS;    77-148:  i  8a>12, 

Hud.   7-114;  40-197, 

.  'UlBC.  1»«7B. 

W. 

N.  Y.  Supp.  «8-27fl;  T8-17[L„102 

N.    Y.    03-302;    12-032:    134-301. 

Abb.  N,  C.  ail.482.. 

Hun.  R4-43S:  8S-a*3. 

aWft.                 ■     ..u 

App.   Dfr.   3T-121. 

N.  Y.  133-210. 

I.Y.   Supp.  BH-U80. 

Hun.  R4-16S.                      I      . 

WT. 

«.   r.   130-471, 

Misc."  14^17;.  1W-B8..' 

(.  V.  27-45;  4»-12.'i.  BB.ET6;  BB- 

N.   T.  Sdpp.  S8-118:.7«i-17&;  s.n 

sas:   6a-i8a:  s«-Ji7:   ioi-ii:i9. 

™'*^.    ,j  ,^' 

Hud.    »0-I4S. 

Civ.   Proc.   11-lSO. 

HI  so.    1»-«7S. 

Weefc.  D1«I  3»rEe6. 

KM. 

Bun,  40-3in. 

9<ibd.2.                        .      .,,        , 

Hud.   Sa-537-.  38t28g;  •8-im 

fgVL  IXt.  S0-9e:  44-403. 
i?i;7,    37-521. 

App,    DiT.   28-386.                    ,:_,. 

N.  I.   Supp.  TB-IOTO. 

N.  Y.   13S-S1.      -:"  ■      .-'.,'''" 

«5. 

Hun,  Bft-323. 

1.  T.  B2-57B. 

*^3§i!%':3^^  ■*^'^'  "' 

lP,',\'i:^: 

ML8c.'l»-67S;i»-4rrfl, 

'',JffiB,!^:«»'r"'^' 

Misc.  8-153;  34-2S.  S4, 

,    3t.TaeP'n-»B-76ft  ..     .■■ 

r.  Y.    Sopp.  28-329:  e«-451. 

Abb.    N.    C.  2».'J7T:- 

ay.  Proc.  23-418. 

SBl.d.3. 

M. 

-Huo, -••-*»., 

Cl».  Proc  0-297. 

soil*. 

m. 

App.  TtW.  TO-385.           :  , 

H.  Y.    12»-.'W0. 

N.  Y.  Supp.  »8-17B, 

Ipp.   DLt.  «(M12. 

2019. 

N.  Y; ■fl»«4«)i  ISd-lW..  I»-7-)l 

» ^t^sr^isr™ 

.App.    DiT.    *r*«t7:    Batl51;    7. 

385:  96-12. 

R,  Y.    Supp.  ai|.«K;  T3-3J0, 

MlBC  29-4B5. 

S"- 

-■N.T.'SWrt).  «l-«»a;»«.lK:  «: 

Ulsr.  S»-nE. 

245. 

B.  Y.  Riipp.  oi-MI.  . 

■    FL»!Pm#.   BkaBK,  '              ' 

•T," 

Hnw.   BB-28T.  .-' 

H.  T.  13.1-f.aa: 

Snbd.  1. 

App.     niv.     10-394:    M-nO;    6.»- 

APJD,,.  31-123.               ^ 

2S9;  RS-nSfl. 

JJ^V,  «upp.  «B-m.       , 

N.  7.,i*«-ira,'       ■■■ 

K.  Y.   Supp.  S2-401. 

App,   .Dlv,  ,47^384:    TB-Sa^;    !■ 

IM. 

402.---'-      ■'       ■' 

CIt.    Pr».  .1S-.1V,  87Ifc 

N,  Y,  Supp,  Wr-m-.Wf-xi?. 

Km.               1 ' 

awn.           '          . 

Ov     Prcp.  IB-IB.' 
W4. 

Ap^..  Dj^v.  7,^^»1-403. 

Oi.   Proc.    15-19. 

MB. 

t^tzi^'^-'^--'**^- 

HuO.'«*.3T«;  Te-120. 

M1»c.   8-153, 

tfm. 

^^i;.,svpp,^^si-i76. .    , 

R.  Y-  18S-475. 

nI'y.  sJpp,l«-175.       ,' 

ML-c.  14-33. 

3024. 

K.V.   183-4TB. 

App.  niv.  TB-365. 

!(.  Y.  siipn.  aiv-ai. 

^■.  Y.  Supp,  TSrlTB. 

»1S. 

202S. 

K    Y    ia2-2S.1;  1HT-41fl. 

App.  I}N„«-38S.- 

Hun.  is«-2fin. 

N.  Y.  Supp.  TO-116,  ^      , 

t 


< 


NOTBB. 


9026. 

N.  Y,  186-17«. 

App.    DiT.    47-386;   67^142,    181; 
'nS-866.' 

Misc.   8-158;  9»-465. 

N.  Y.  Supp.  29-829;  61-1094;  68- 
208;  7S-175. 
Svbd.    1. 

N.  Y.  Supp.  68-201. 
2027. 

App.  Dlv.  76-386. 

Misc.  19-678. 

N.  Y.  Supp.  78-175. 
2028* 

App.  Dly.  31-122;  75-365. 

Misc.  19-678. 

N.  Y.  Supp.  78-175. 
2029. 

App.  Div.  75-866. 

N.  Y.  Supp.  78-176. 
2030. 

App.  Div.  75-865. 

N.  Y.  Supp.  78-175. 
2081* 

N.  Y.  100-20:  111-584. 

Hun,   81-341;  86-73. 

App.  DiT.  6-417;  81-128;  57-148; 
75-365;  79-136. 

Misc.  82-218. 

N.   Y.    Supp.   65-717;  68-59;  78- 
175;  79-1040. 

How.  67-111, 
2032. 

N.  Y.  97-212. 

Hun.  25-807.  600:  O^^TO. 

Aop.    EHv.    67-148;    79-135;    85- 
194:  86-12. 

Misc.   37-635. 

N.  Y.  Supp.  76-286;  79-1040;  83- 
135    2vi 

Civ.    Proc!    11-180:    18-214,    813. 

How.    N.   S.   1-135. 
Svbd.  1. 

Hun.  34-465. 
Bnbd.  2. 

N.   Y.   100-20;  128-185. 

Hun,    34-393.    465;    81-341;    88- 
261;  92-477. 

App.   Dlv.  6-421:  28-386. 

Misc.   24-532. 

N.  Y.  Supp.  84-734. 

Civ.    Proc.   7-409. 

Abb.   N.  C.  15-463. 
Subd.  3. 

Hun,  82-594. 

Misc.   8-158.   168. 
2033. 

N.  Y.  100-20;  142-630;  162*442; 
187-27. 

Hun,    25..'{07;    84-393.    466;    40- 
44;  64-455. 

App.   Div.  6-421:  57-148. 

MiHC.  24-532. 

N.  Y.  Supp.  83-185. 

St.  Rpp'r.  46-598. 

Civ.  Proc.  9-406;  18-818. 

How.  N.  S.  1-135, 


(-386:  B7-1C 


10895 


Svbd.  1. 

N.   Y.   100-28. 

Hun,  48-690. 
Svbd.  3. 

Hub.   25-590. 

St  Tlep'r.  46-677. 
Svbd.  4. 

Hun.   25-580;  48-58a 

App.  Div.  85-194. 
Svbd.  5. 

Hun.  48-590. 
Svbd.  6. 

App.  DiT.  84-688;  80-194. 
2034. 

N.  Y.  100-20;  128-186. 

Hun.  25-587;  64-455;  T5-281; 
379.  477. 

App.  Div.  6-421; 

Misc.  8-166. 

Abb.  N.  C.  15-461. 
2035. 

App.  Div.  57-148w 

Misc.   51-396. 
2086. 

Hun.  50-243. 

N.  Y.  Supp.  100-503. 
2087. 

N,  Y.  tOO-20. 

Hun.  77-96. 

Civ.  Proc.  14-28. 

Cr.  Rep.  3-547. 
2038. 

N.  Y.  162-441. 

Hun.  48-166. 

Misc.  50-510. 

N.  Y.  Supp.  61-1095  ; 
153. 

St.  Bep'p.  58-906. 

Civ.  Proc.   14-244. 
Svbd.  1. 

N.   Y.  111-687. 

Hun.  47-600. 

App.  Div.  38-118. 

Misc.  29*466. 
Svbd.  2. 

Hun.  41-194. 

App.   Dlv.  87-71. 
2089. 

N.  Y.  128-180. 

App.   Div.  6-417;  68«185. 

Bilsc.   88-400;  84-699. 

N.  Y.  Supp.  68-58. 

Civ.  Proc.  14-28. 
2041. 

Misc.  8-153;  34-26. 

N.  Y.  Supp.  29-329: 
2042. 

App.  Div.  57-161. 
2050. 

Misc.  10-249. 

Civ.  Proc.  18-198. 
Svbd.  1. 

App.   Div. 
2054. 

Hun.  41-188. 

Cr.  Rep.  4-289. 


NOa?B8. 


r. 

•li«    41-188. 
r.    Rep.  4-280; 
B. 

Y.  »«-3Sl. 
pp.   !>!▼.   e-424:  104-48. 
:   Y.   Supp.  ©5^277. 

.    Y.    aOT-607. 

»p.   I>iT.  2-ioa. 
rr.    Proc.   14-241. 

pp.    DiT.    68-234. 
r.    Rep.  3-457. 


P? 


I>lT.  31*122;  104-48. 


Y.    142-278. 
un,    «S-288:  70-562. 
pp.   I>iT.  TT-515 ;  67-515 ;  107- 
l229. 

Isc.    31-560. 

.  y.  Supp.  65-659;  94-1101. 
Vr.    Proc.    lR-370. 
,   Y.    Super.  64-184. 

.   y.    i35-7e. 
ton,    RO-470:  63-514. 
pp.    Div.    20-27;  50-288. 
ZY.   Snpp.  40-fl46;  68-908. 
hh.   N.  C.  aO-177. 


I  Y.    135-76. 

ro. 

L<  Y.    eO-620:   102-95;   135-502; 

14»-223,  418. 
Inn.      34-564;    47-545;     65-296; 

TO-563:  ©1-311. 
Ipp.    tMv.    6-254;   8-552:   12-506, 

53T;     20-50.    342;    33-324.    629; 

3<t-.510;     44-400;    48-560:    40- 

124:  52-180:  53-94:  70-43;  85- 

409;  99-94;  107-229. 
Use.      12-461);     14-42,    213:     16-. 
,  306:     17*.674;    19-673:    27-387; 

83-701;     39-369,    454;    42-117; 

51-75. 
K.   Y.    Supp.  35-999;  46-727,  898: 

64»-703:     63-807;     65-98.      926; 

6«-1106;   79^28;   94-1101. 
K-   Y.   Ann.   Cas,  6-355. 

in. 

App.  DIr.   44-401. 

JK.  Y.   ftnpp.  .4O-70a 

N.  Y.   Super.  54-ia*. 

»72. 

[Bim,   70-562. 

^ew.  Proc.  19-175. 


Hun,  80-453. 
•74. 
Hun,  80-453. 


TMJ,  SO-105;  «6-454. 
Apg.  Dl7.   6-28,,   106-566;    114- 

1688 


N.  Y.  Supp.  94-754;  99-593. 

Civ.  Proc.  15-379. 
2076. 

N.  Y.  164-289. 

App.'  Div.  6-'28;  20-9;  38-41^* 
50-288;  67-446;  74-217;  114- 
171. 

Misc.  22-884:  27-570. 

N.  Y.   Supp.  01^593. 

N.  Y.    Super.  54-184. 

WeelK.  Dig.  11-87. 
I077. 

Hun,   46-296. 

App.  Div.  6-28;  20-12;  46-153; 
89-92  *"«» 

N.  y.  Supp.  61-149;  85-438. 
St.  Rep'r.  11-403. 
2078. 

App.  Div.  89-92L 
2079. 

Misc.  27-339. 
N.  Y.  Super.  54-184. 
2O80. 

Hun,  90-530. 
App.  Div.  50-288. 
N.  Y.  Supp.  63-99a 
2082. 

N.   Y.    150-280. 

Hun,    91-319. 

App.    Div.    24-567:    37-414;   45- 

153:    46-314:    52-375:    74-217; 

77-500;    78-347;    82-5T1;    113- 

316. 
Misc.    13-734;   20-28,   89;   28-40 

33-352. 
N.  Y.  Supp.  49-700;  61-149,  655- 

68-446;    78-1051;    79-989;    91- 

900. 
Civ.  Proc.  19-416. 
N.  Y.  Super.  53-66» 
2083. 
Hun,  91-319. 
App.    Div.    44-458;    74-217;  .77- 

500;  78-344. 
Misc.  12-470;  13-734;  20-29;  45- 

183 
N.    Y.'  Supp.   35-213;   61-41:   77- 

521;  78-1051;  79-989;  91-900. 
St.  Repr.  3-202. 
N.   Y.  Super.   54-184. 
How.  01-57. 
N.  Y.  Ann.  Cas.  6-^8. 
2084. 
Hun,  50-479, 

App.  Div.  74-217;  77-500l 
Misc.   33-352;  45-182. 
K  Y.  Supp.  77-521;  7^-1051;  91- 

900. 
2085. 

App.  DIv.  11S-.316. 
8086. 

Hun,   73-303:  83-239. 

App.  Div.   39-639;    42-251;     58- 

^350;  95-77. 

iilfiv.  >)-406:  33-352. 


N.  Y.  Supp,  68-446,  UOl;  89^93, 
How.  64-523. 


X08T. 

N.  V.  TT-sns. 

Apn.   Dlir.   4«-31l;   *H-t:i!i; 

m. 

HUQ.  91-310. 

App.  IIW,  »-fi(»l  a«-ii. 

Ulpc.  13-T34-,  S»-3H;  »I-S«C 

N.  V.   ^^upp.  3n>£13:  4B-T(» 

681. 

X.'t.   138-«22:   I>i3-2T8: 

aoni. 

N.   V.   T«O-n04. 

Anp.  Div,  lOB-ena. 
N.  r.  iS4-a2. 

App.  IJiv.   ilit-iJO. 
Mlc<-.    3ie-4., 

X.  Y.  fiiipii.  o«-i^n;  D8-:„v 

WHi3. 

N.  V,  1>M-S2. 

MtBp.  ns-4. 

■Wr.fk.    Dig.    IO-3M. 
N,  T,  1S4-32. 

App,  nif  fit-lot. 
aMwa. 

N.  Y.  1S4-82. 

awm. 

S.  T    1S4-32. 
30D7. 
App.   l>|y-  n»-2m. 


aino. 

App,    r>lv,    7B-aW;  79-2*. 
N.  V.   Siipp.   »»-tNfi. 


t.    IBW-SH. 

.   flT-124. 


l»-^:    Sl-142;    S.1<H~ 
•■nn.    nK-tn?-   —  —     — 

m-llrtl; 


.    iW-Am:    tb-^hk:^,  mh- 


7B-;uffl,' 


■«*-ija;    na-iflo. 
■■fr-Ma:    aa-is2;    4S.S7R'    *-i. 

"-I40;   «»-lIfi;    fUS-sm-.    101- 


Vm.' 


Noras. 


BL  Rep'r.  6d-e2d. 

K.  Y.  Ann.  Cas.  a^Mt= 

U6L 

H,  T.  1X6-363. 

Hno,   2a-5i5. 

-App.  DIf.  7T-150. 

8t  Hep*r.  33-94S. 

Week.   Dl|f.    10-290;   ll^-lie: 

iM.  8. 

N.  Y.  Snpp.  8*142. 


N.    Y.    102-630;    104.<^l0&;    llfo. 

245. 
Hud,  76-140^  82k3d». 
ft^pp.    DiT.     ltt-$6;    17-8^3;    ^»- 

174;  27-533r  30-W2;  «4^239;  70- 

144;     T7-150;     87-59;     8tiM14; 

100-190,    191. 
HIsc,  0-251;  30-643;  40-13+. 
J.  Y,  Supp.  SO-SOef  71-'li044;  78- 

942;  81-320;  91-258. 


kpp.  Div.  30-50;  77-150. 

I8l 

L  Y.  »T-37. 

[on,  2S-186;  80-488. 

4M>.   DlY.  1-187;  17-202?  76-S69; 

77-150. 
Ilsc.  40-135. 
r.  Y.  Sopp.  80-4B4;  78-333;  81- 

280. 
M>. 
gp.   DIv.   77-150. 

Iqd.  48-0(1121 

pp.   DiT.  34-597;  77-150. 

Use.  39-452. 

.   Y.  Snpp.  80-194. 

hb.  N.  €.  lo-asi 

a. 

.   T.   109-436. 

Inn.  40-176. 
pp.  DiF.  77-160. 

I  Y.  181-306. 

on,  04-206. 

pp.  DIv.  58-345?  71^-150. 

.  Y.  Sopp.  e8-105a 

4. 

.  Y.  143-167. 

pp.  Div.  77-149;  ^-«5 ;  103- 

^;    111-306. 

L  Y.   Supp.  91-258;  9a-U12. 
8. 

.  Y.  142-235;  149-554. 
ittn,   64-337. 
po.  Div.  50-59:  53-342;  77-150: 

78-434  :  80-282  ;  09-415  ;  103- 

895;   111-396. 
tl»c.  7-217. 
I  Y.    Supp.    80-300;    «2-ltl2 ; 

97-700. 

It.  Proc.  19-318. 
ML 

I  Y.  73-437. 
(on,  6-625»  662;  80-487, 


•^J^Sw  St-*  l'5^-562;    45-504*'  W* 

569;  77-150?  78-484.' 
•If.   Y.   SUpip.  SO-4M;  78-d88;  80- 

Abb.  'h,  O.  10^88.   " 
Week.  Dig.  lD-399. 
2137. 

N.  Y.  110-500;  181-306.  '     - 

Hun,  oa-l^. 
App.   DIt.  77-150. 
Misc.   40-135. 
N.  Y.  Supp.  «l-*280i 
21*1A  I  •       -* 

^vll-  /i^*-"^'     <l»-!f»2:  ■  149- 

554;   1*6-1^0.  ^  •  ■ 

Hnn,   19^^;  kn-ill;  72-360;  ^- 

515;  90-53-  »l-9ft,  a;«.       : 
App.  IMv.  2f-75:  4A-504;  SHJSS: 

51-198:     53-3^2,     Ot?:    ««-245; 

7jr.l|2;  .8»--d2*  80-2W;  97-i&5 

99-4KJ;    118-816;    114-ie<a 
Misc.   r»-177. 
^•J^'^ripp,  :i5-&74;  H«-ft9,   46.''.; 

Ali40O;    eif-707;    68-1058;   89- 

929;  91-258. 
2189,  •  : 

ttan,  «l-^5;  0^-99. 
App     l>fv.    80-34;    45-505  r  77- 

mf;  09-415. 
Misc.  14-178. 
N.  ¥.  Sliiip.  25-874:  36-463''^- 

436;  01-400;  91i^8.  •  • 

2140. 

N.    Y.     72-415:     82-358;     93-9^' 
97-203;     98-335;     100-85,   680; 

120-157.    364;     151-664;     152- 
317;  100-164,  476,  *  ' 

Htin,     24-69;     29-126;  '    38^2^3: 
45-56,     310;     47-451;     8l'.313; 

App.    DIv.    2-444:    5-526;   36-53: 
35-75;    37-45;    *4-6l5;    74-58. 
604:^^7-150:     78-2.50;  '  80-$?3 
92-245:     9CI-3;    iS-620:     lOt- 
218,    431;    1^6-232;    110-3,   70; 

Misc.   4-326;  7-20G;    14-119^  ^^ 

450. 
^-  J-   Snpp,  .25-874:  06-198:' 80- 

194:    85-482;    87-72:    88^.1060: 


1083b 


90-11M:    91-715;    90-597, 
99-1045. 
St.   Rep'r.  9-609:  49-48;  09L-e23: 

70-846. 
Abb.  N.  C.  17-306:  2W.48. 
Week.   Dig.   13-207;   16-l56j   17- 

169. 
N.  Y.  Ann.  Cas.  2-246. 
Sabd.  1. 

N.    Y.    143-167. 
Hun.   58-598. 
St.    Rep'r.  35-413. 
C'lv.    Pro",  9-338. 
Snbd.  2. 

Hun,   58-598. 

St.  Rep'r.  35-413. 


Saba.  3. 

aiBi. 

Bud     auga:    »a-iNii:    m-sto; 

4T-4S2;    RS-OW:     T'l-lTD:    83- 

008. 

N.  Y.  ni^^: 

App.    Dlv.   4-281;  *!t-lKi. 

App.    Dlv. 

n;  Y.  8upp.  aa-u8. 

civ.  Proo.  11-338. 

Snbd.  4. 

aisa. 

"  y.  112-909:  it»-t^. 

App.    DiT.   ; 

App.   Div.    1-53*;  4-^6(1;   B6-5S5. 

Misc.    u-o: 

K.            Mt.<'.  i4-£ia. 

»»"». 

^^^^^^^I^K                        Kcti'r.  SS-DOe. 

-  N.  T.  40^ 
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N.    T.    134-39;    176-256;    184- 
116. 

Huu.  22-125;  74-66. 

N.   Y.   Supp.   65-498. 

Week.  Dig.  11-471. 
2371. 

N.  Y.  71-208;  74-108. 

Hun.  26-447. 

App.  DlT.  62-06. 
B372. 

N.  Y.  134-86. 

Hun,  74-67. 

App.  Dir.  24-432. 

Chr.  Proc.  15-30. 
2378. 

N.  Y.  Supp.  102-785. 
2874. 

N.    Y.    50-228:    58-677:    62-392: 
71-208;  »l-648;  169-497. 

Hun.  62-573;  74-67. 

App.   Dlv.   48-435;    112-687. 

Misc.   38-582. 

N.  X.  Supp.  62-1068;  78<82. 

St.  Rep'r.  35-908;  42-81. 

Civ.  Proc.  5-281. 
Bvhd.  1. 

Hud.  30-32:  32-217;  84-842. 

Civ.  Proc.  5-289. 
8«%d.  2. 

Hun.  32-217. 

Civ.  Proc.  6-285. 
iubd.  3. 
N.  Y.  82-27. 
Han.  82-217. 
Civ.  Proc.  6-285. 


I  ii  ic 


Snbd.  4. 

N.  Y.  74-108;  137.a9i.   . 

App.  Div.  38-679. 

St.  Rep'r.  43-66w. 
2376. 

N.   Y.   169-487.     - 

App.  Div.  48-488. 

Misc.   38-582. 

N.  Y.  Supp.  6ft-19a8;  78-82. 

Barb.  66-150. 
2376. 

N.  Y.  169-498. 
2377. 

N.   Y.  169-488.     • 
2378. 

N.   Y.  169-498. 
2379. 

N.   Y.  169-498. 
2386. 

N.  Y.  169-498. 

App.  Div.  48-43a  •" 

N.   Y.   Supp.   62-1068.  '  • 

McC.'s  Civ.  Proc.  2-64. 

Abb.   N.  C.  11-10^. 
2381. 

N.   Y.   169-497. 

App.   Dlv.  43-436. 

N.  Y.  Supp.  62-1008. 
'*383  '  '  * 

"  N.  'y.    111-310  ;   119-47fe  ;   18^- 
116. 

Civ.   Proc.  16-30. 
2384. 

N.   Y.   167-633. 

Hun.   87-143. 

App.    Dlv.   84-234. 

N.   Y.   Supp.   32-888;  82-820. 

at.  Uep'r.  5-141. 
2385. 

N.  Y.   l.%7-633. 

App.    Dlv.   84-234. 
2380. 

N.   Y.   184^115. 

App.  Dlv.  18m127:  4».484. 
2387 

N.  V.  45-71:  68-168. 

App.    DtT.   46-210;   82-484;    114- 
64. 

Civ.  Proc.  14-254. 
Snbd.  1. 

II nn.  52-^1. 

N.  Y.  Supp., 6-364. 
Snbd.  3. 

Hun.  62-351. 

N.   Y.  Supp.  8-364. 
2388. 

N.    Y.    66-581)  68-lto» 

Hun,  61-509.  , 

App.   Div.  27-405. 

St.    Rep'r.   21-684. 

Week.  Dig.  10-347. 
Snbd.  4. 

N.  Y.  51-503. 

Civ.  Proc,  9-^89.  , 
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NOTES. 


St.    Rep'r.    12-»4$3;    15-459;    37- 

803;  50-238:  67-290. 
Civ.    Proc.    11-351;    16-58;    18- 

Abb.  N.   C.   18-161;  20-152,   401. 
N.  Y.  Super.  50-7a 
N.  Y.  Ann.  Cas.  1-401. 
Vwbd.  1. 

Hon.  68-555. 

MIso.  17-147:  18-888. 

St.  Rep'r.  33-28;   62-556. 

Civ.  Proc.  10-140. 

N.  Y.  Ann.  Cas.  6-196. 

Hun.  40-323;  60-362;  86-505. 

N.   Y.    Supp.   33-132. 

8t.  Rep'r.  88-604. 

Civ.  Proc.  0-345;   11-417. 

Abb.  N.  C.  18-462. 


N.   Y.   132-407. 

Hud.   26-72;  40-75;  41-382;  46- 

633;  68-308. 
App.  DIv.  73*77;  76-279;  «:i-40T. 

tfl-267;    106-577;   115-308. 
Misc.    16-018;   40-438. 
N.  Y.  Sapp.  78-163;  82-198;  OO- 

896;   100-965. 
Civ.  Proc.  10-403. 
2436. 
N.    Y.     126-200;    140-447;     143- 

567. 
Hun,  63-41;  80-113. 
App.   Div.   8*840;  03-150;    102- 

432;   105-577;   112-158. 
Misc.  5-485;  11-370;  16-445;  22- 
88.   492:   26-91:  41-475. 
I     N.   Y.   Supp.  80-35:  50-941:  84- 
I         1094;   87-519;    02-483;    08-286. 
!    av.   Proc.   10-7,  210. 
Abb.  N.   C.   1»*809. 
N.   Y.  Super.  6»466. 
St  Rep'r.  6-251. 
How.  67-514. 
N.  Y.  Ann.  Cas.  1-20,  815. 
S436« 
Hun,  38-142:  64-62;  80-114. 
App.  Div.   105-BT7. 
Miiic.    16-446;    82-264,    492,    648; 

20-607;  38-232. 
N.  Y.  Supp.  BO-lTl;  63-527;  77- 

594 
Abb.  N.   C.  16-35. 
How.  67-514. 

N.  Y.  Ann.  Cag.  1-25;  7-286. 
2437 
App.  DW.  166-577. 
Row.   60-462. 
2438. 
Run,  46-623. 
App.  Div.  lOB-577. 


Aop.  Div.  106-577. 
Anp.  DIv.  106-577. 
N,  y.  166-120. 


Hun,  46-623. 

App.    Div.     28-24:    30-396;..  6Br 

170  ;  63-41 ;  00-21 ;  l02r48S; 

105-577;    108-175;    110-123. 

Misc.  10-668;  26-70;  27-194;  41- 

475 
N.     Y.     Supp,    44-1103;    60-7fcT; 
61-352:    56-430:     62-763:    67- 
640  ;  71-380  ;  02-483  ;  07-J5.    . 
Civ.    Proc.    10-139.  ,    ^ 

N.     Y.    Ann.    Cas.    1-25;    6-381; 
0-461. 
2442. 

Hun.    85-505. 

App.  DIv.  01-267  ;  105-577. 
Misc.   10-619;  30-275. 
N.  Y.  Supp.  33-132;  86-638. 
Week.  Dfg.  25-26. 
2443. 

App.  DIv.   105-577. 
Misc.  21-464. 
riv.  Proc.  11-445. 
How.  N,   S.  3-400. 
2444. 

Hun,   85-505. 

App.    Div.    105-57^;    116-20^ 
Misc.   12-9. 

N.  Y.  Supi).  33-132;  1OO-065. 
2445. 

App.   DIv.   105-577. 
Misc.    10-335. 
N.  Y.  Ann.  Cas,  1-80. 
2440. 

N.  Y.  7.3-2ia 


App.  Div.  105-577. 
Misc.    12-028; 


18-40. 
T.    &  C.  3-790. 
2447. 
N.  Y.  03-70:  166-129. 
Hun,  30-587. 

App.   DIv.   3-589;  7-529;  84-4T2; 
61-473;    75-241,     279;     105- 
577. 
Misc.     12-628;    22-468;     24-398; 

36-761.  .         :. 

N.  Y.  Supp.  34-253:  60-17t:  64- 
253;     6.^-527;    66-171;    76^6i'P; 
7S-1,  163. 
St.  Rep'r.  4*97. 
Abb.   N.  C.  18-310. 
N.  Y.  Ann.  CflB.  1-148,  153;  4-289; 

0-461. 
Week.   Dig.  17-96;  >  25-262. 
2448. 

App.   DIv.  105-577. 
N.  Y.  Super.  43-52. 
2440. 

App.  Div.  67-472;  106-677. 
2450.  '.    .      •     ' 

App.  DIv.  67-472 ;  106-577. 
2451. 

N.   Y.  08-362:  7.3-416.  •  - 

App.   DIv.   105-577. 
N.   Y.  SDpp.  44-1108;  66-706/ 
2452. 

N.  Y.  140-447. 
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Bnlid.  2. 

N.   V.    IB4-77T. 

Hnn,    60-360. 

Hud.     1 

App.    Dlr.   SI-172. 

R7-fl31 

St.    E*pT.  38-804. 

T4-3r 

■abd.  3. 

App.     D 

8t.   Rpp'r.   2<U9e. 

243;     . 
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N.  y.  1 
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NOTES. 


92-1045;    74-585;    81-50:    82- 
198;  d2-518;   08-286,  532;   52- 
533. 
St.    Rep'r.    20-803;    2T-794;    51- 

745:  53-460. 
CIr.   Proc.    6-399;   8-356;    11-87; 

15-324;  30-197. 
Abb.  N.  C.  16-36. 
Daljr.  10-318. 
*  Dem.  4-267. 
Coonoly,  2-546. 
N.   T.  Ann.  Cas.  4-381. 
tebd.  1. 
rX.    T.  04-31. 

'App.    DlT.    20-441;    34-242;    83- 
406;  105-575. 
N.  Y.  Supp.  102-740. 
St.    Rep'r.  5-817. 
.CIr.  Proc.  12-160. 
mh4l.  2. 
N.     Y.    86-242;    89-328;    106-5; 

100-183. 
App.    Dlv.  60-48. 

-N.  Y.  40-383;  117-302;  124-330; 
153-4aS;   157-301;  160-183. 

Hnn.     37-631;     78-494;     92-213, 
605. 

App.    Dlv.    34-242;    45-582;    SO- 
SO;  69-60;   105-577. 

Misc.    16-510;  28-130:  36-126. 

N.  Y.   Snpp.  6-227;  36-1050;  72- 
1045;  74-585;  85-371. 

St.   Rop'r.  27-33. 

Civ.   rroc.   11-351;  30-198. 
I  Abb.   N.   C.  27-35. 
1  Daly.  10-318. 
fmha.  1. 
I  N.  Y.  157-306. 
f  Ml8C.  28-133. 
i  N.   Y.   Supp.  58-1067. 
i  Civ.   Proc.  9-346;  17-385. 
Hhd.  4. 

N.  Y.  154-147. 

App.   Div.  34-242. 

N.  Y.  Supp.  54-426. 
0iibd.  5. 

N.  y.   164-443. 

App.  Div.  8-5,  56. 

two. 

.A.  D.  t<K5-577. 
3*71, 

App.  Dlv.  7-534;  69-291;  83-406; 
,   91-267 ;  105-577. 
K  Y.  Supp.  69-253. 
•471a. 

N.'Y.  170-189. 

App.    Dlv.    15-572;    33-466;    67- 
,     375;     71-422:     88-435;     95-33, 

174;  lie-66&. 
HtSc.     23-752;     24-278;     36-213. 

307;    37-390;    46^139:    41-115: 
^,44-248r   47-519;    49-568. 
«.  Y.  Supp.  53-171;  70-744;  71- 

44-    73-689;     76-794;     81-274; 

»M«6r  89-893;  100-179;  101- 

992, 


2472. 

N.    Y.    72-317;    78-306;    89-479; 

117-141;      137-408;      144-287; 

152-508;  159-135. 
Hun,     32-177;     39-65;     41-186; 

64-320. 
App.    Dlr.    22-218;    31-178;    40- 

116;  63-493-  73-11;  79-61;  88- 

39d;    92-3f7,    463;    104-286 ; 

109-548;  110-474,  536. 
Misc.     17-684:     19-325;     28-602: 

33-543;    39-479;    41-350;    42- 

14,  171;  45-533. 
N.   Y.   Supp.  10-304;  44-729;  76- 

355  ;  fc»0-789  ;  84-829 ;  85-830  ; 

93-728;  96-372;   97-403. 
St.   Rep'r.   23-635;  32-293. 
Civ.   Proc.   19-398. 
Abb.  N.   C.  26-395;  29-477. 
Dem.  5-11,  123,  161;  B-U. 
Connoly,  2-367. 
N.   Y.   Ann.   Cas.   1-306. 
Snbd.  1. 
Hun,  36-219;  50-240. 
App.   Dlv.   104-236. 
Civ.   Proc.   12-40. 
Abb.  N.   C.  16-244;  19**40. 
Dem.  6-402. 
Subd.  2. 

App.  Div.  80-522;  104-286. 
Hun,  79-376. 
Misc.  6-172. 
Week.  Dig.  25-5. 
Snbd.  3. 
N.    Y.    24-337;    91-439;    92-70; 

117-476;      128-378;      137-601; 

152-513. 
Hun.  51-202;  61-513;  79-145. 
App.  Dlv.  11-347;  73-11;  80-622; 

86-457:   90-327. 
Misc.    3-588:    4-340;    8-576;    13- 

880;  17-494:  22-221.  499. 
N.  Y.   Supp.  83-697;   1O1-1093. 
St.    Rep'r.    16-728;    33-147;    86- 

706;  41-569. 
Civ.  Proc.  9-58. 
Abb.   N.   C.  28-61:  31-111. 
Dem.  2-14;  3-518;  4-324. 
Snbd.  4. 
N.  Y.  91-439;  117-476;  128-378; 

152-513. 
Hun,  42-328. 

App.  Div.  73-11:  86-457;  88-143. 
Misc.  8-576;  17-494;  22-291.  499; 

39—612 
N.   Y.   Supp.  83-607;  101-1093. 
Snbd.  5. 
N.  Y.  128-378. 
Hun,  33-511. 
Snbd.  6. 
N.   Y.  117-476:   152-513. 
Misc.    8-576;   17-494. 
Dem.    2-114. 
Snbd.  7. 
N.   Y.   129-642;  159-135. 
Hun,   59-592. 
Misc.  20-537. 
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K.  Y.  Bupn.  4T-101:  »i-908r  Ba- 
iBB.  Til;  nn-42n;  sa-mxi;  (M>- 

«1>:  OB-IOUI;  OO-lnaS:  «T^T: 
TW-apl;  71-37H.  7U3:  73-OtM): 
74-HS.  443:  7W-37:  7«-sa;  B»- 
KIB:  nB-4L>:  Ul>-::t.^:   lOS-llO. 

S).   Kep'r.   B-375:   3n-220. 

riv,    ITw.    IJ-M:    IB-aTl. 

Huw.  80-201, 

lltui.  X.4S>I:  3-236. 

Kvitf.  -l-30n:  B.3S1. 

Weok.  Dig.  SS-IM. 

Connolj,   1-SS.   181. 


N.    ■ 


7(1-425:     124-1: 


:   BB-IIlfi:   87-T3,_ 

IS-223. 

"      "       ).  3>-82S:  BS-lSfl:  Wl- 


App.  Dlv.  4S-BS.  101:  67-70. 
MlBf.  ai!-425:  34.5S5-.  3n-5ST, 
N    T.  8or>P.  IW-42n;  «n-M4;  73- 


I.  nif.  48-0S,  101. 

I-.  34-r.»s. 

Y.    Supp,   BR.H20:    70- 
Prof.    lK-371;    19-2 


,  sa-sss:  ss-eso. 


NQXlfiUi 


Misc.  7-222:  4»-468.  473:  14-4^: 

17-191:    25-460:    33-146.    329; 

38-471;  46-539;  4§-46:  51*^ 
N.  T.  Supp.  62-294:  6^.^63:  7*7- 

1036;  SO^lOj  96^35.  729:101- 

971. 
St.  Rep'r.  58-798. 
I>em.  6-106,  237. 
Connolj.  2-J©9.,579. 


Hma.  76-522. 
,^^^DlF.  5.3-106  5  TIW523;  ^^' 

.Jl|isc.  13-467;  26-459;  30-2;  3^ 

N.  T;  Supp,  73-808;  75-373. 
Dem,  «-31.  '       , 

Redf.  5-372.  .  ' 

Contidly,  2-213. 
JS    Y.   Apu.  Caa.  10-42(0!.      • 

U.  T.  77-300;  1^1-166:  .1^6-336. 
App.    Dlv.    100-26^,  572 ;    105- 

226,  26X;  100-780. 
Misc,     13-467:    42-256;    ,43r463, 
'^567:   46-f»39;   47-S3S. 
"S.  y.  Supp.  03rl004  ;^-'^20.. 
ft.  Rep'h  5-aS9.     .     .T'  ' 

Vm.  3-136.  •  ^ 

innoly,  2-441. 


Y.    68-148:    70-387:    77-369. 
,     533:  182-468,   ,^   ^ 
Lipp,    D|v.  71-a9l'^»$'-184:  lOO- 
,-268.  27?:   J12-49&.  ' 
'IdBC.  27-421;  311-63 1 .48-238 :50- 
373.  -^ 


N.  Y.  Supp.  75-542;  88-734;  08- 

483:   &0-62. 
Civ.  Proc.  6-128. 
pern.   6-244.  ■• 

Connoly,  2-441. 

124,  "I  / 

N.  'y.  72-317:  118-569:  1264-73; 
136-20;    182-465:    185-162.--    - 

Hun.    63-37:    754-120:   HK*.376. 

App.  Dlv.  32-185;  35-280:  100« 
268.  273:  105h284;  .ll»-660; 
113-791;    lltf-587. 

Misc.  O-200:  22-21S)  2aT452:  34- 
260:  25-254;  27-477:  30r2ai< 
31-418:  81-114;  46-200;  50- 
373;  52-261.        '    ^^       •    "^ 

21.  Y.  Hu9Xi.  30-315:.34r831:  40- 
577:51-^02:  52-943:  5;j-52:  50- 
164;  93-1004;  P4-588;  00-62. 
,Al)b.  N.  C.  15-188.       , 
Dem.  3-330.       , 
Ponnoly,  2-494.  " 


Misc.  15-182;  32-119;  46-200. 
N.   Y.  Supp.  66-175.  , 

Abl>..,N.  C.  3l-l*U^.  ,     . 
2627.  . 

N.  Y.  1^6-58;  14^-386^5 

Hun,  50-236;  76-101787-25 ;,8fe- 
366.  ,         .     . 

Misc.   15-182;   92-119.   300. 
..N.  X  ^^gS'^*'^^'  3«i400;  06- 

Abb.  N.  C.  31-119.  .         .     - 

2628. 

N.  Y.  14&-235{  ^67t44V 
2629.  ,  1^      T-  . 

Misc.  32-300. 
2632. 

App.  Div.  68-185. 
Aflac.  4^r7 ;  48-46. 
2636. 

Hun.  36-122;  79-378. 
App.   Dlv.  80-622. 
2637. 

App.  Div.  40-53;  fltO-191:  80-S22; 
115-230.  ^      -^  f 

Mi^Cj,  10-85...,  . 

Deal.  3-541;  4^496;  5^408;  6r343. 


Iff 


Add.  Dlv.  80-t 

Add.  Dlv.  50-191;  ^0-522, 


«  i' 


100^243 ; 


N.  Y.  136-20. 

Abb.  N.  C.  31-120.    . 

N.  Y.  136-20.  .    .  ., 

.^un,  50..236:  77^207;  P7-25:  60- 
366. 

^^h£!&9^^^^^-^'^^'  273  : 


Snbd:  1. 

Civ.  Pj:9o.  8-158-. 
Jt)eiB.^  3-615.  - , 

N.   Y.   78-Jte2;  85-561. 
OIv.   ProQ.  9-452;  13-365. 

:$63^  - 

App.  Dlv.  27-508;  90-328.  > 
Misc.  17-470;  29-39i  37-584,  710. 
Dem.  3-164. 
2640. 

Misc.  17-473. 

N.  Y.  Supp.  76-457.       ,      . 

Misc.  17-473. 
2642. 

J4un*  87-06. 
App.      Dlv.     ,a*?280 ; 

108-65. 
Misc.  44-70. 
N.  Y.   Supp.  95-004. 
Civ.  Proc.  14-286. 
2643. 

N.     Y.     54-643.:.    92-5391    98-35; 

153-.323;    164-429. 
App.  Dlv.  96-12;  100-243. 
Misc.   24-418:    37-580,   ,735:    41- 

466:    43-234;   4-i-7'o     4^-8?: 

40-287;    48-490. 
N.    Y.     Simiv     17-353;    84-1102; 

88-557  :  96-1106. 
St.  Rep'r.  33-683:  41-339. 
Abb.   N.   C.   27-329. 
f'lv.  Proc.  10-278. 
How.   N.   S.  ;?-19ft. 
Dpm.   2-206:   3-166:  5-456.'     ' 
^    ...  ponnoly,  1-166;  2-387.' 
Jf033v 


NOlBS. 


Stfikd.  1. 

MiBC.  12^78. 

St.  RepT.  4-S84;  18-963:  6T-4U. 

How.  N.  8.  8-50. 

Dem.  4-170,  2d8,  488:  5-282.  828: 
6-49. 
Sial»dl.  S. 

St.  ttep'r.  «t.i411. 

Civ.   Proc.  8-78. 

How.  N.  8.  8-59.  _r      _ 

Dem.   4-170,  298;  5-180.  282:  •- 
49. 
Snbd.  8. 

Misc.  29-87. 

St.   Rep'r.  67-411. 
Snbd.  6. 

Misc.  28-366.  867. 

N.  Y.  Supp.  59-910. 
2644. 

Misc.  8-143;  87-586;  48-286. 
2646. 

Civ.  Proc.  7-139. 

Dem.   8-63,  648. 

Redf.  5-353. 

Connoly.  1-491. 
2646. 

Mfsc.   1^160. 
2647. 

N.  Y.  95-266;  112-493:  160-164. 

Hun.  28-207;  46-661;  70-106:  78- 
116;    79^44;    81-427;    82-lil; 

»^159.  ^^^  ,^ 

App.    Dlv.    116-648:    116-587. 
mTsc.    15-655:    24-421:    27-618; 

28-373;  30-33;  82-318;  88-61; 

51-316. 
N.  Y.  Btipp.  29-981:  86-775;  5Sr 

733;    J59-978;    66-724;    76-966; 

lOO-llOO. 
St.  Rep'r.  12-098. 
Dem.  6-12. 

Connoly.  1-294:  2-271. 
2648. 

N.    Y.   112-498:  156-164. 

Hun,  61-208;  79-442;  82-444;  90- 

162. 
App.  Dlv.  9-423 ;  110-648. 
MlKC,    15-655.    660:    22-222:    28- 

8TO:  80-38;  88-61. 
N.    Y.    Supp.    35-775;    76-965; 

97-367.        ^    ^ 
Dem.  2-313:  ^-1^. 
Connoly,  1-294. 
2040. 

Hnn.   81-176;  51-208. 
Mlac.  16-655:  28-873. 
N.  Y.  Supp.  85-775. 
Dem.  6-446. 
2680. 

N.  Y.  131-400.^     ^^^ 
Hnn,  28-246;  81-176. 
Misc.  28-878;  41-76. 
N.  Y.  Supp.  85-775. 
Connoly,  2-281. 
2661. 


N.  Y.  Supp.  86-775. 
St.  Rep'r.  12-698. 


Misc.  28-878. 

N.  Y.  Supp.  86-775:  69-Om 
St.  Rep'r.  12-683. 
Dem.  8-136. 
2668. 

Hun.  84-28;  0O-159. 

N.  Y.  Supp.  85-775 ;  96-82T. 

KL*y.  1IIO-164;  160-584;  16» 
375.^. 

Hun.  t9-^42:  82-440:  87-346;  m* 
184.  366;  90-158:  91-164. 

App.  Dtv.  6-216.  604;  9-^  A 
489;  14-599:  16-457:  27-521 
527;  28-359;  29-374;  8S-2S0; 
87-im;  48-389;  45-117:  68- 
128;  61-546:  66-582;  68-61;  74i 


30o:  Mwv-xov,  <>oi,  ^w*;  M^t^ 

258.   266.  578;   109-701.  885; 

110-314,    648;    118-^7;    11» 

640;   116-587. 

Misc.  16-655;  22-656:  41-76;  « 

237;    48-188;    48-5^;    60-398L 

N.  Y.  Supp.  29-981;  81-868:  " 

1037;  85-400.  775:  86-284. 

50-801;  61-134.^4:  65-^:  ^ 

281;    •J^-OTO:    'M-lOO:    77-511 

78-1001:  SO-lOU:  8i-575:  » 

310;     d8-831;    ^4-171;    9P 

180,    244,    367;    100-53S;   16' 

318;  l<»-36a 

2664. 

App.  Dlv.  6-llZ 
2666. 

App.  Dlv.  6-112. 
2666. 

N.  Y.  178-821. 
App.  Dlv.  6wll2. 
2657. 

App.  DtV.  6^112. 


App.  Dlv.  110-649. 
Misc.  28-378. 


App.  Dlv.  6-112. 
2659. 

App.  DfT.  6^112. 
2660. 
N.    Y.    4Y-351;    89-101:    94-511! 

119-62. 
Hun.  60-528;  77-231:  92-^321.  6Nii 
App^IV.  22-266;  d2-375r3«l; 

liW^145 ;  11O-804. 
Misc.     24-419;     29-728:    8S-2a 

729;  84-31:  86,514 ;  37^  W 

539 :  38-2^3  ;  41-165 :  4S-SS4; 

47-548;  48-33;  80-400.  611. 
N.  Y.  Supp.  86-^:  68-638.  IIJ!: 

69-507;  78-lOK:   76-1068:  t»- 

461;  87-16;  88-657;  98-9T8. 

Snbd.  5.. 

llisc.  8-176;  88-728;  84I-8S:  38- 

515. 
N.  Y.  Supp.  60-884. 


1088W 


woTas. 


Misc.  5-17e. 
wild.  9. 

Misc.  29-37. 
091. 

Hon.  50-523;  92-322. 

App.  Div.   ift»-259:  812-378. 

Misc.     12-473:     24-419:     S4*.290: 
41-468;   45-535;  48-33. 

X.    T.     Supp.     34-258;    84-1664, 
1102;   96-98. 

l>tm.  2-459. 

X.  Y.   Ann.  Ca«.  9-477. 


X.  Y.   112-525. 

Hon,  42-470;  79-939. 

App.     DiT.    15-547;    4T-2S;    92- 

378.   381  :    110-649. 
Misc.  29-724;  37-457. 
^.  Y.   Siipp.  44-551;  02-187.  819; 
!     87-16. 


^un.   60-523:  02-322. 

Adp.      Dlv.     15-547;     100-483: 

lOS-145. 
MIsc    2^9-724 

R  Y,  Supp.  156-882;  44-551;  ^1- 
:    706. 

Ie4. 

*r.   Y.   128-70. 

Hub,  85-108.1 

App.    Div.    45-90;    92.^7;    116- 

i     708. 

Vise.   18*283;  50-482. 

N.  Y.   Snpp.  32-579:  61-845:  <I8- 

155. 
165. 

Hnn,   56-523. 
I8T. 

N.  Y.   128-70. 
Hun,    76-465:  85-193. 
ClT.  Proc.  7-159. 
Abb.   N.  C.  31-163. 
Dem.  3-548. 
Connoljr^  ll*491. 


N.  Y.  150-58. 

Hun,  »2-318:  60-526;  64-897. 
App.  DiT.  9-354. 
Miflc.   11-231. 
Pern.  8-55. 
W    jk.  Dig.  14-92. 
0O9. 

Hnn.  6CK)26. 
Misc.  37-539^  543. 
y.   Y.  Supp.  76-105d,  1055. 
070. 
N.  Y.  150-58:   154-469. 
Hon.  56*225;  69*526. 

App.  Dlv.  9-344;  64-505;  9&-60 ; 
lll-464w 

Misc.     33-207:     35-730;     41-91: 
43-585  ;  48-814. 

N.  Y.  Sum.  88'^890',  87-793;  89- 
552 ;  96-772. 

St.  Btfp'r.  26h689. 


Svbd.  1. 

N.  Y.   124-532. 

Hun.  32-319. 

M!9<?.   10^211. 

N.  Y.  Supp.  49^674. 

St.    RepT.   89-^'HM. 

Civ.  Pror.  7-289. 

Dem.  3-57;  5-98T. 
Svbd.  2. 

Civ.  Pfoc.  16^846. 
2672. 

N.   Y.  154-449. 

App.   Dlv.   53-181. 

Misc.  25-260;  35-t31:  41-77. 

Dem.  2-264. 

Week.  Dig.  25-324. 
2674. 

Abb.  N.  C.  15^168. 

Dem.   3-285. 
2675. 

Misc.    41-203. 

N.  Y.  Supp.  83-927. 

App.  Dlv.  169-548. 
267§. 

App.  Dlv.  116-968. 

N.  Y.  Supp.  96-872. 
2679. 


App.  Dlv.   110-908. 


Dlv,  109-548. 


Supp.  96-941. 
2680. 

Apo.  D 
Svbd.  6. 

N.  Y.  Supp.  96-372. 
2681. 

Hud,  79*377. 
2683. 

Dem.  2-292. 
2684. 

N.   Y.  126-354. 

Hun,   79-876. 

App.  Dlv.  111-461. 

N.  Y.   Supp.  97U697. 

Civ.  Proc.  7-257. 
2685. 

N.  Y.  80-139;  87-572:  142-488. 

Hun.  46-65:  5»-$l^;  79-396;  88- 
301. 

App.  Dlv.  15-545;  105-145;  112- 
315. 

Misc.  37-184,  5&'5:  88-27:  40-512: 
41-379;  42-43;  45-534;  48- 
315. 

N.  Y.  Supp.  44*561 ;  03-978 ;  96- 
225 

St.   Rep'r.   47-431. 

Civ.    Proc.   8-308:  9-399. 

Al)b.  N.  C.  23-104. 

How.   N.   S.   1-94. 

Dem.  2-262,  415.  44x:  8-26.  233, 
547;  4-344,  396;  5-267,  354;  6- 
43. 

Connoly,   1-554;  2-204^ 

Week.    Dig.   25-122. 

N.  Y.  Ann.  Cas.  9-462,  n. 
Snbd.  1. 

N,  Y.  Supp.  84-984. 

St.  Rep'r.  32-637. 


NOTBB. 


Civ.  Proc.  9-400.  45«. 

Dem.  4-471. 
Snbd.  2. 

N.   Y.  84-339;  88-384;    100-222. 

Hun,  46-64:  TO-231. 

Ajpp.   Diy.   3-524:   116-230. 

BiTsc.  17-523  ;  87-584  ;  48-58,  76. 

N.  Y.  Supp.  75*106a 

St.  Repr.  4-534;  32-637. 

Abb.    N.    C.   2e-2M;  28-459. 

Dem.  2-585;  3-508. 
Snbd.  3. 

N.  Y.   145-379. 

App.   Diy.   11*195. 

St.  RepT.  32-637. 
Snbd.  4. 

N.   Y.   41-272. 

App.   Dlv.   115-646. 

Hun.  40-296. 

St.  Rep'r.  32-687. 
Snbd.  6. 

N.  Y.  145-882.- 

App.  Dlv.   115-280. 

Misc.   17-510:  48-68. 

St.   Rep*r.  45-181. 

Civ.  Proc.  8-450. 

Dem.  4-494. 
Snbd.  6. 

App.   Dlv.  80-284. 

N.  Y.  Supp.  80-251. 
2686. 

N.  Y.  142-488. 

Hun,  70-37a      ' 

App.  Dlv.  15-546. 

App.   Dlv.   15-546:   116-230. 

N.  Y.  Supp.  44-551. 

Dem.  2-429. 
2687. 

N.   Y.   145-379. 

Hun,   40-296;  88-801. 

App.  Dlv.  15-546;  80-284 ;  105- 
146;   115-230. 

Misc.  41-354. 

N.  Y.   Supp.  44-561. 

How.   N.   8.  t-94. 

Dem.  2-233.  547;  5*86«. 
Snbd.  1. 

Dem.  2-442. 
Snbd.  3. 

N.   Y.  145*S79. 

App.   Dlv.   115-280. 

St.   Rep'r.  46-181. 

Abb.  N.  C.  28-4ft9. 
2689. 

Hun,   79-376. 

App.  Dlv.  9-296. 

Misc.  15-554. 
2090. 

•    How.  N.   S.  2-22S. 
2691. 

Hun.   79-376. 

Misc.   41-92. 
Snbd.  2. 

Misc.  42-44. 

N.  Y.  Supp.  85-697. 
2692. 

N.  Y.    124-1. 


Hun.   28-454. 
App.  Dlv.  51-418. 
N.  Y.  Supp.  64-660. 
2693. 

App.    Dlv.   16-647. 
Misc.   12-478. 
N.  Y.  Supp.  44-551. 
St.   Rep*r.  4-533. 
Dem.  3-164. 


App.   Dlv.   56-466;  82-396w 

Misc.     15-658;     28-370; 
41-382:  49-404. 

N.   Y.   Supp.  81-007;  84-8S7. 

St.   Rep'r.  5-349. 

Civ.  Proc.  2-296.  ( 

Redf.  5-333. 

Connoly,  2-532. 
2695. 

N.    Y.    73-292;    126-400;    162- 
513;  183-60. 

Hun,   50-399. 

App.   Dlv.  17-519;  78-67; 
98-414;  100-243. 

Misc.  44^^70. 

N.   Y.   Snpp.  89-738: 

Civ.  Proc.  15-390.  406. 

Dem.  2-402. 

Connoly.  1-11& 

N.  Y.  Ann.  Cas.  4-56. 
2696. 

N.   Y,   111-350;  112-280, 

Hun,  30-S8:  76-214. 

App.   Dlv.  56-458. 

Civ.  Proc.  4-13;  5-60. 

t)em.  2-408. 
8«bd.  2. 

St.  Rep'r.  6-861. 

Dem.  4-252;  6-293. 
2697. 

N.   Y.   183-60. 

App.  Dlv.  100-2I4. 

Misc.    44-70. 

N.   Y.  Supp.  89-738. 


App.  Dlv.  96-12:  1^4-235. 

Civ.  Proc.  16-406. 
2699. 

N.  T.  128-70. 

App.  Dlv.  73-528;  9e-lZ 

Civ.  Proc.  19-436. 
2700. 

N.  Y.  169-470. 

Hun.  70-358,  300. 

App.    Dlv.   89-514:   9<l*12. 

N.  Y.  Supp.  67-444. 
2701. 

N.  Y.  140-47;  169-470. 

Hun.  70-868. 

App.  Dlv.  39-513;  96-12. 
2702. 

N.  Y.  125-400;  169-467. 

Hun.   70-360;  76-152. 
2703. 

Apo.  Dlv.  68-185  ;  82-579 ; 

Mite.  '87-706  i  41«« ;  48-44. 


lOI* 


J 


NOTBS. 


k    Y.    Supp.    74-234;    76-454 
u  93-728;    M-96;    103-481. 
nv.  Proc.   »-226. 


DIv.    J56-458;  8«-579. 
lie.  37-706. 
Y.  Supp.   96-96;  103-432. 


Ills 


BB.  83-42. 

9C.  8-142;  84-436;  38-415. 
Y.  Sopp.  98-290. 
Rep'r.   16-442,  449. 
m.  0-346. 
ptttBoly,  2-17. 

Inn.     2S-321;     36-575;     41-452; 
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App.    DIv.    19-450;    62-563;    63- 

2S5. 
Bilsc'  33-528. 
Svbd.  5. 

N.  Y.  34-347;  42-146;  77-158. 
Sobd.  7. 

Misc.   26-551.  ' 

Snbd.  8. 

N.  Y.  92-40.  1 

S«bd.  •. 

App.   Div.  35-72« 
2713. 

N.   Y.  56-615;  173-164.  - 

Hun,  83-42. 

App.    DIv.    53-570;    55^38;    96- 

568;    113-210. 
Misc.    36-398,    516;    38-167,    208: 
39-221;    41-608;    48-280;    49- 
409;  62-426. 
N.  Y.  Supp.  65-1022;  67-108;  73- 
750.  1061;  77-271,  .S29:  79^.SJ^2: 
85-303:  99rl76;  i00^215;  103- 
167,   346. 
S«bd.  1. 
Ml6C.  42-387. 

N.   y.  Supp.  84-220 ;  96-768. 
Snbd.  2.   ,  . 

Misc.  42-387. 
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App.  DIv.  61-618;  103-30. 
Misc.    37-454;   42-387., 
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807;   9^-175;    96-76«. 
Snbd.  4. 

Misc.   19-86-   36-399:   42-387. 

N.  Y.  Supp.  84-220  ;  96-768. 
Snbd.  6. 

N.   Y.  92-239 

Mlsc'    36-399.    516;    37-454;    4^- 
399. 

N.   Y.    Supp.   73-750,    1061  ;  '75- 
933;  90-768. 
2714. 

N.  Y.  184-44. 

Hun,    26-321;    83-42. 

App.  Div.  9-4a^;   111-282. 

Misc.   83-75;  37-329;  40-69;  44- 
338;  49-406. 

N.     Y.     Supp.    67-281  ;    89J927 ; 
97-469;  98-299;  100-45. 

How.   N.   S.  2-158,  328. 
2715. 

N.   Y.   119-642. 

Hun,  62-23. 

App.   DIv.  9-493. 

Dem.   3-170. 

Redf.  6-191. 
2716.  ,  - 

App.   DIv.   9-493. 
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39-479. 
2717. 

N.    Y.    88-121;    98-342;    115*.3Q6. 
Hun.     27-577;     38-125;     48-219; 

62-124:  63-261. 
App.  DIv.  79-610. 
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Misc.  9-888;  13-476;  80-7W;  «0- 

63a 
N.   Y.    Supp.  e-197,  235;  30-274; 

8S-486;  90-490. 
St.  Rep'r.  16-240. 
Civ.  Proc.  14-196. 
Week.  Dig.  25-57. 
Connoly,  1-172;  2-523. 
Dem.  6-197,  255. 
2718. 

N.    Y.    92-251;    04-547;    •8*342; 

116-396;    144-508. 
Hun,  26-183;  38-125;  70-64;  78- 
310;   82^198,   209;   8»*835.   406; 
85-123,    485,    589;    88-314;   91- 
93;  fl2-290,  446. 
App.     Dlv.    5-72;    9-166;    18-23; 
17-5;    26-197;    40-100;    47-34; 
68-319;     54-18:     66-417;     66- 
281;   75-323,   629:   82-208:   83- 
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97-528;    98-492;    99-202;    lOl- 
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25-262. 

St.  Rep'r.  87-579. 

Dem.  5-48. 
Sttbd.  2. 
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N.  Y.  119-28;  152-514. 

Hnn,     32-448;    06-120;     76-1^1; 
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79-879;  80-eOl. 
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04-571 ;      84-554  ;      100-270 ; 
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1025;    ea^^S}   «0-43ff.?    75-589; 
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Connoly,    1-68;  2-182,  .862.    ' 
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311;  lllMe2,  806,  900;.  112- 
21;   114-507,  -     .  •_ 

Misc.    13^376;.  16-549,.  603;    86- 


124:   9^-697. 
AbJ)i   N.   C.  2:1-32. 
'    Connoly,  2-81, 
2731. 

N.  Y.  162-515;  184-43- 
•  App.     Dlv.    2S-S10;    30-545;    57- 
.      234;     5«-585;     66-378;   .76-339; 
80-208;  112-m 
Mlsr.    .-io-UT.    4.U    514:    ,42-14; 

44-624;   4^-41;   51-261.''    ^ 
N.    y.    Supp.    61-8:    6S-155:   69- 
125;     73-57:     78-130;     80-188; 
98-209;   lOb-1095. 
Connoly,  2-81.  >.  1    " 

Hun,  85-105. 

App.     Dlv.     78-59;     8IM302;    95- 
627;    97^495;    198*251;    110- 

309;    114-851. 


Misc.  88-208;  48-232,  576,  8lt( 
44-442;  47-220;  4S-482.  56; 
49-488. 

N.    Y.      Supp.     77-829:     *»-Hk 
978;  94*03,   1129;   97-1027. 
8«|]id.  .8k 

App.   Dlv.  97-494. 

N.  Y.  Supp.  99-09i' 
Snbd.  4. 

Misc.   29-459. 
Snbd.  5. 

N.   Y.   172*454. 

App.    Dlv.    28-136;    43-252;  91 
627  ;  87-4«5  ;  197-246. 

Misc.  27-353;  36-475;  49-]fi& 

N.  Y.  Supp.  58-927;  »4-112«l 
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Sabd.  7. 

N.    Y.    164-62. 

Misc.   16^78;  29-65. 

N.  Y.  Supp.  44-430;  101-2SS. 
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Snbd.  8. 

N.  Y.  180-73. 
Snbd,  9^ 

N.  Y.  Supp.  88-556. 
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App."  Dlv.  95-627  ;  97-^95 ; 
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Misc.  36-475. 

N.  Y.  Supp.  60-4;  94-1129. 
Snbd.  11. 

App.   Dlv.   107-246- 
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App.    Dlv.    84-130:    67-191; 
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Hun,  60-123. 
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41-7S: 
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App.  Dlv.  88-8M;  91-*, 

MlBC.  27-720 :^-173^S6^ 

N.  Y.  Supp.  29-1098;  i»-S»2: 
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r.  Y.   Supp.  78-147. 

u. 

J»p.  DlY.  88-22S. 
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2928. 

Hun.  69-44S. 
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Misc.  5-514;  24-645. 
N.  Y.  Supp.  54-303. 
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.     Abb.  N.  C.  18r5a 
.    Week.  Dig.  18-128. 
2945.  _ 
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K  Y.  Supp.  33-103;  79-622; 
319. 
SS948. 

Misc.  49-50. 
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N.  Y.  166-339. 
App.   Dlv.  16-192.     ^^ 
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N.    Y.   Supp.   29-574. 
2986. 

Hun,   78-515. 

N.   Y.   Supp.  29*574. 
2987. 

Misc.  62-33t 

Hun,   78-515. 

N.    Y.   Supp.   29-574. 
2988. 

App.   Div.  80-176. 

N.   Y.   Supp.  61-889. 
2989. 

Hun,  92-526. 

App.  Dlv.  30-176. 
2990. 

Hun.   90-464. 

App.  Dlv.  13-74;  66-443;  83-552; 

93-389. 
Misc.   18-192. 
N.  Y.  Supp.  36-53;  69-1018; 

082;  82-157. 
2991. 

App.  Dlv.  76-200. 
13. 


299J 

Misc.   22-225. 
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N.  Y.  Snpp.  27-437;  46-296;  60- 
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Misc.    32-42. 

Civ.   Proc.   8-48. 
3025. 

linn,   84-108. 

Misc.   5-.?33. 
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N.  Y.  Snpp.  62-452. 
3046. 

Hun,   32-61;   88-277;    04-443. 
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539*  43-73 
N.  Y.'  Snpp.  38-9.M:  4T-133;  68- 
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N.  Y.   Supp.  84-270,  5lOl  91-36; 
92-413.  I..X    * 

3190. 

Misc.  7-401. 
N.  Y.  Supp:  91-36. 
3191. 

N.    Y.   47-67. 
App.  Div.   108-283. 
,  Misc.  ,7-391j    9^147;    12-^3^;    13- 
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N.   Y.    Snpp.  09.-973. 
St.     Rep'r.    2.1-72;    43-524; 

181,   197;  53-171.     ^ 
Civ.   Proc.   10-105. 
Abb.  Ni  JC.  26-^1. 
Snbd.  2.  ,■ 

N.    Y.    79-221:   96-512. 
Misc.   10-147;  19-10. 
Snbd.  3. 

Misc.  6-121 ;  12-63.  402,  405?  18- 
77. 

N.    ¥.   Supp.  33-87,   617,   604. 

St.    Rep'r. '2.1-8.3;. '40-719;    61- 
911. 

Civ.    Proc.   7-140:  8-293:  12-92. 

Abb.  N.  C-  18-3ri2;  20-481. 

How.   N.    S.    1-451;  3-lOa 

Dnly,   12-.532. 
3192. 

Mifln.  7-694. 

N.   Y»,   Supp.  83-89. 
3198.  ,. 

Mls«.  7U694;  12-36. 
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NOTES. 


N.  Y.  Supp.  5T-546;  «a-432. 
Olv.  Froc.  1»-142. 
How.  61-^7.. 

HUD<      84*55;      40-481*.      42-281; 

.    47-433;  70-60;  92-2. 

App.    DIv.    e-222;    18-566;    70- 

450;    10S^40;    113-602. 
Mlac.   T-123;    17-663;  30-53;  37- 

246*  44—85. 
N.    Y*  8«pp.*4«-3«:   72-591;   75- 

247;  04-48;  08-772. 
St.   Rep'r.   14-315. 
How.   06^387. 
Abb.   N.  C.  81-263. 
8069. 

Han,  42-80. 
App.  Dlv.  22-221. 
3070. 

N.    Y.    128-555;    148-289. 

Him,    2T-373,    692;    29-546;    81- 

052;   8N-2B4;   42-17a   207:   48- 

214;    45-130;     00-234;    78-596; 

88-220;    8O-207. 
App.  DIv.  6-224;  20-302;  T6-270; 

91-412;  4»2-78;   101-286. 
MLsc.     O«204;     18-508;-    2T-129; 

34-409. 
N.    Y.    Snpp.    34-722,    1087 1    46- 

1081;    58-387:   T8-457;    86.88§. 

916;  ©1-658. 
St.   Rep'r.   12-488. 
Civ.   Proc.    15-131. 
N.   Y.   Ann.  Ca*.  T-140. 
8071. 

Hun,  .81-481;     66»234;     8T-637; 

•88-383 
App.  Div.  6-224:  10-476;  91-412; 

192-80;  101-285. 
Misc.  0-2()4;  27-.'^0:  32-261. 
N.  Y.  Supp.  34-289;  86-880,  916; 

91-058. 
St.    Rep'r.   15-339. 
3072. 

Hun.  66-234. 

App.  Div.  91-412;  101-286. 

MlHf.  S-.'jll. 

N.  Y.   Supp.  28-754;  86-916;  91- 

058. 
Civ.   Proc.  19-172. 
3073. 

Hun,   50-343:   86-53. 
App.   DIv.   6-224:  01-412;  92-80. 
Mine.   16-3,32:   IH-.'iOS. 
N.  Y.  Supp.  88-158;  86^916. 
3074. 

Hun,  89-191. 
App.  Di\.  44-17. 
Ml  so.  43-81. 

N.  Y.  Supp.  60-457;  86-514. 
3075. 

Misc.   43-81;  44-454. 
N.   Y.  Supp.  90-150. 
3076. 

N.  Y.  Snpp.  80-203;  86-514. 
Misc.  4;j-8l. 


Sabd. 

Misc. 
3077. 

Misc. 
3078. 

Misc. 
3079. 

Misc. 
308O. 

Misc. 
8081. 

Misc. 
8082. 

App. 

Misc. 
SOft.'t. 

Misc. 
30S4. 

App. 

Mil 


2. 

39— 44& 

43-81. 

16-433;  48^SL 

48-81. 

48-81. 

48-81. 

DIv. 
37-246. 


87-246. 


72-586. 


18C. 


Div.  14-56; 
87-246; 
N.  Y.  Supp.  87-719. 
8085. 

MlRC.  37-246;  42-658. 
N.   Y.  Supp.  76-546;  87-719. 
3086. 

42-669. 


Div.    102.587. 


61-896. 
19-107. 


Misc. 
8090. 

Misc.   37-246w 
8091. 

Misc.   87-fa46. 
8O02. 

Mt80.   37-246w 
8093. 

Misc.   37-246. 
3O90. 

Mific.   15-43a 
3104. 

MlHC.  87-245. 
8105. 

Misc.   87-24a 
3127. 

App. 
8140. 
•    St.   Rep'r. 

Civ.  Proc. 
Sabd.  11. 

St.    Rpp'r.   31-750. 

Civ.  Proc.  6-148. 
Snbd.  13. 

N.  Y.  Supp.  6-569. 

Civ.  Proc.  16-366. 
Sabd.  16. 

App.  Div.  46-217. 
3141. 

Hun,  87-41. 

Civ.  Proc.  19-107. 
8144. 

Hun,  46-151;  SThO. 
8145. 

Hun.  46-151. 
3146. 

Hun,  46-151. 
3150. 

App.   Div.  99-16. 

N.  T.  Supp.  90-1016. 
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NOTES. 


S151. 

App.  DIV.  lT-20e;  51-104. 
N.    Y.   Snpp.    45-487;  64*-457. 
S188. 

-    App.  Div.    99-16. 
,    J*.  Y.  Snpp.  9O-10ie. 
•154. 

65-364. 
30-625. 
Ann.  Cas.  6-197, 


Hun, 

Miac. 

N.  Y. 
8155. 

Misc. 
S154I. 
.  Misc. 

N.  T. 

N.  Y. 
3158. 

3159. 

Misc. 
3160. 

Misc. 


202, 


ao-025. 


11-451:    17-667;   23-544. 
Snpp.  33-415;  52-841. 
Ann.  Cas.  T-314. 

43-249. 

48-249. 


12-198;    J5-4ffi;    16-619; 
29-589 ;  43-249  ;  4^-420. 

N.  Y.  Snpp.  61-247. 

Civ.  Proc.   8-138;  15-289. 
8161. 

Mfsc.  48-24(^. 

How.  39-307. 
vnhd*  w. 
■    Sn.    Rep'p.   40-234. 

rir.  Proc.  21-225. 
8163. 
>    Misc.   89-261;    48-249;   44-217. 

N.  Y.   Supp.  61-1102;  88-1010. 
8105. 
Babd.  1. 

Misc.   19-663:   43-249. 

N.  Y.  Supp.  81-674. 

ClT.  Proc.  15-330. 

Abb.  N.  C.  21-93. 
Ivbd.  2. 

N.  Y.  98-93. 

App.  Div.  55-421. 

St.  Rep'r.  29-714;  46-57. 
8166. 

Misc.  48-249. 
8169. 

N.  Y.  87-197. 

Misc.  12-198:  4^-352. 

N.  Y.  Supp.  89-434 ;  95-583. 

St.  Rep'r.  40-275.      ' 

Civ.  Proc.  25-253. 

How.  59-397. 
.    Week.  Dig.  18-358. 
8«1id.  3. 

App.   Div.    6-490« 

Abb.  N.  C.  23-286. 

How.  N.  8.  2-A5. 
8«lid.  4. 

IUk.  18-429. 
Bnbd.  5. 

St.  Rep*r.  34-696. 
I.    Civ.  Proc.  7-144. 

How.  N.  8.  2-55. 
81T0. 

App.  Dlt.  58-^88. 


16-619. 

Supp.  59-381:  S3-180. 


Ann.   Cas.  2-136. 


Misc. 

N.  Y. 
3171. 

N.    Y.   135-272. 
3172. 

Misc.  8-512;   12-44;   15*446;  16- 
620. 

N.   Y. 
3174. 

Misc.  10-341. 

Civ.  Proc.  0-257. 
3170. 

Civ.  Proc.  8-^. 
3178.  ^ 

Misc.  43-81. 

3188.  • 
Misc.    43-611:   45-575:   4i6^41u. 

414;   47-520. 
N.  Y.  Supp.  91-36;  92-413. 

3189.  <  •  ■  .. 
Misc.   20-431;  84-519:  45*^575; 

46-410. 
N.  Y.   Supp.  84-270,  5l9-,  91-36; 

92-413.  "" 

3190. 

Misc.  7-401. 
N.  Y.  Supp:  91-36. 
3191. 

N.    Y.   47-67. 

App.  Div.   108-;J83. 

Misc.    7-391':    9*147;    12^86^    13- 

168;     16-30:     17-147;     29-816; 

34-517 '  47*521 
N.  X.  Supp.  09-1049;  95-733. 
St:    Rep'r..  30-554:    82-696;    40- 
-  382:   50-589,    610;   51-221.   580. 
Civ.  Proc.  0-126,  191;  10-463. 
Abb.  N.  C.  2P-479. 
How.  07-188.     •• 
Daly.  12-105. 
Week.   Dig.  ^-i. 
Subd.  1.  .  . 

Misc.    9-170;  '84-518. 
N.  Y.   Supp.  09-973. 
St.     Rep'r.    23-72;    43-524^    46- 

181,   197;  53-171.  ' 
Civ.  Proc.  19-105. 
Abb.  iSi  ,C.  25-^1. 
Subd.  2.  .' 

N.    Y.    79-221;   96-512.  , 

Misc.  10-147;  19-10. 
Sabd.  3. 
Misc.  <^121 ;  12-63,  402,  405{  13- 

77. 
N.   Y.   Supp.  83-87,  ea.7.   684. 
St.    Rep'r.  •  23-83;.. 40-710;    51- 

911. 
Civ.   Proc.   7-140:  8-293:  12-92. 
Abb.  N.  C.  18-3r.2;  29-431. 
How.   N.   S.   1-451;  3-103. 
12».532. 


Daly* 
3192. 

N;  Y, 
3198. 
>    M«s6. 
10840 


7-694j 
Supp. 


83-89. 


7^694;  12-36. 


NOTES. 


8194. 

Misc.  16*40. 

Civ.   Proc.   14-318. 
8204. 

N.  Y.  Supp.  5-643. 
8«bd.  4. 

App.   Div.  16-39;  23-84. 
8207. 

Misc.  6-145;  0-72;  43-73. 
320S 

Misc.   16-56;  48-73. 

N.  Y.  Ann.  Cas.  T-317. 
8200. 

Misc.  0-152;  43-73.     _ 

Civ.  Proc.  6-184;  T-185. 
8210. 

Mtoc.  20-^;  43-73. 

Civ.   Proc.  6-i84;  T-135. 

Daly,  IK529. 
8211. 

Ml»c.  48-78.  _^ 

Civ.   Proc.  6-186. 

Only,  12.«18,  529. 
Subd.  8. 

Misc.  T-136. 
8212. 

Misc.    18-241;  .48t73. 

Week.  Dig.  2SB-174. 
3213. 

Hun,  TO-eO. 

•  ^fs^c.  %-2l^^56;  10-763;  12- 

158;    13-241;    14-22.    344;    16- 
580;-    19-32;     20-617;  ^  2a-l»f; 
23-701;     24-197;    25-477;    36- 
539  ;  43-73 ;  47-54. 
N.  y,  Snpp.  35-125.  684;  47-13B. 
155:     4S-775;     62-32;     53-82$; 
54-984;  86-240. 
8214. 

App.  DIv.   13-47. 
Misc.   11-576;  43-73. 
N.  Y.  Supp.  32-795. 
8216. 

.    A  op.   Div.  80-448. 
Misc.    40-625. 
N.  Y.  Supp.  83-10. 
3220 

App.  Dlv.  T5-285:  81^171. 
NY.  Supp.  78-96;  81-11. 
8223. 

How.  66-144. 
3225. 

Misc.  22-319. 
3226 

App.  DIv.  12-25,  64:  14-10*,  20- 

204;  80-193:  47-233. 
N.  Y.  Supp.  62-640. 

•  Week.  Dig.  21-79. 

N.  Y.  Ann.  Cas.  10^103. 
3227. 

App.   Dlv.   12-25;  20-204. 

N.  'y.   52-576;   02-369;   111-577; 

185-273;     168-566:    186-990. 
Hun,     12-4,'tS:     10-349:    a8*-taO; 

80-247;    37-239;    41-260$'  45- 


323;     47-44;     52-477; 
66-874:    61-606;    69^456;   TS- 
504;  86-54;  88-2a 
App.  Dlv.  6-223;  26-140;  29-08 
38-249;    86<-585;    48-230;  SO 
278;  58-272:  62-195,  583;  73-61 

409;     92-80;    96-100;    16» 

222,  886. 
Misc.     7-386:      18-599;     82-361 

81-299;    83*728;    84-151.    414 

85-114.   786. 
N.  Y.  Supp.  24-803;  44-406;  48 

975;    60-12;    66-397;    70-lCm 

71-178:    77-134;    81-431:    W 

199;  86-8H9 ;  96-827  :  102-79 
St.  Rep'r.  3».164:  11-472;  41-401 
Civ.    Proc.    0-139.    325;    18-8H 

14-388.   411;   15-168.  ASHi  It 

290    422. 
Abb. 'n.  C.  10-174. 
N.    Y.   Supef.    59-96,  443. 
Daly>.  12-324- 
N.  Y.  Ann.  Cas.  6-152;  8-136^  at 

9-414. 
Siibd.  1. 

N.    Y.   81-2.33;   91-660;   110-56 

112-366;   128-i7L 
Hun.    6-555:    9-27;    11«-310;  8fl 

306;    31-381;    85*]82:    45-5;i 

50-539;  69-456;  78-594;  82-8 
App.    Div.   96-100. 
Mkc.     11-636;    >14-660;     17-42 

24-207. 
N.  Y.  Supp.  4-865:  35-1074. 
St.    Eep'r.    19-316;    25-853;  M 

230;  48-78(  52.62L 
Civ.  Proc.  13-189. 
Abb.  N.  C.  22-462:  30^309. 
N.  Y.  Ann,  Caa^  7-73. 
Subd.  2. 
N.    Y.    101-185;    115-170;    16< 

414. 
Hun,  58-r600;  01-282.  _ 

App.   Dlv.  8-418:  54-23.   127. 
Misc.  20-480;  26-501.  ^ 

N.    Y.     Supp.    36-199;     45-iaa 

66-340. 
St.   Rep'r.  ,83-^902. 
Civ.  Proc*  8-47. 
How.  N.   S.  8-68.  440. 
N.  Y.  Super.  5^-123. 
N.  Y.  Ann.  Cas.  6-168. 
0vibd.  8«        t  ^  ..« 

N.    Y.    38-53;    91-660;    Ua-«fl 

578. 
Hun,  36-l;97. 
App.    Dlv.  .48.198;   51-205:  5* 

17;  96-100. 
Misc.   33-728.  ^      ^^  ,  .- 

N.'    Y.     Supp.     16-519;    64.1ltf5; 

66-270:  68-1056. 
St.   RepT.  87^557.  _ 

Civ.    Proc.    4-228;    18-250;   >•• 

206, 
N.  Y.  Super.  55-221 
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4. 

N.   Y.   60-e46;   85-523;   111-577; 

1»T-41€;    138-171;    104-85. 
Hnn.    3-119;    4-53;    25-279;    27- 

374;    20-300;    40-627;    45-322; 

92-465. 
App.  DlT.  7-382;  10-69;  25-140; 

73-70,    410;  90-100. 
Misc.     12-54;     18-688;     19-598; 

aO-413;    27-130;    29-565;    34- 

154;   39-398. 
N.  Y.  Snpp.  4-162;  86-1032;  45- 

970.   1024:   47-89:   5R-387;    01- 

913;     08-853;     70-013;    80-23; 

loe^ms. 

St.  Rep'r.  21-748;  40-68. 

ClT.    Proc.   4-30,    227;  8-85,   348. 

Abb.    N.    C.    13-60;    22-69;    24- 

2857  ifcO-^3. 
N.  Y.  Super.  55-27a 
9vk<l.  5. 

Misc.  50-361. 
N.  Y.  Supp.  98.'682. 
3229. 
N.  y.  r9-56d;  T6-330:  80-648;  85- 

524;  92-359;  lll-SH;  128-171; 

1114-414. 
Hun,  18-316;  30-395;  31-310;  50- 

272;  73-485;  81-362. 
App.   Dlv.  9-207;  19-59;  33-240; 

54-19:    02-195:    00-36;    73-69, 

410;  90-101;  109-886:  114-198. 
Misc.   8-468;   17-93;  19-593:  22- 

3«9;    23-597;    27-129;    29-505; 

81-299;  82-73;  84-410;  39-398; 

51-425. 
N.   Y.   Simp.  30-895;  45-970;  52- 

252;    58-387;    01-043;    00-270; 

TO-9ia:    72-923;    76-628;    84- 
m  MJ;  88-1083;  9^-82^;  99- 

8t.     Rep'r."  12-438;    14-287;  '52- 

508. 
Civ.  Proc.  14-204;  15^89,  451. 
N.  Y.  Ann.  Cas.  1-18;  8-136. 


72-482. 
Dlv.     34-147 ; 


101-130 ; 


N.    Y.   70-141;   n-222;   103-374; 

168-560. 
Hub.  23-83;   71-546.^ 
App.    Olv.    28-213:    41-226:    84- 

448  ;  73-69  ;  109-886. 
MIbc    12-55 

Sr,  y'  Supp/76-628;  90-827. 
Ctv.  Proc.  8-163,  431;  14-888. 
H«w.  67-86. 


App.  DIr.  7-886. 


Hod,  75-30 ;  88-53. 

App.      Dlv.      101-130;      109-133; 

113-124. 
Ml«c.  19-264;  23-8;  34-347;  43- 

20- 

K.  Y.  Snpp.  51H851;  54-523;  87- 

402 ;  91-876  ;  95-1027. 
Abb*  N.  C.  81-85. 
How.  00-288. 


3238. 

N.   Y. 
App.      J 

109-iii3. 
Misc.   34-349;   43-20. 
N.    Y.     Supp.    87-402$    91*876; 

95-1027. 
St.  Rep'r.  8-707. 
3284. 

N.    Y.    03-20;    115-170:    185-268. 
Hun,  30-224;  30-44;  37-287:  41- 

240;    42-166;    01-354;    04-513; 

85-320:  88-131. 
App.   Dlv.   7-386;  33-202;  87-12; 

99-242,  245. 
MIkc.  82-548. 
N.  Y.  S«pp.  44-374:  50-675;  53- 

336;  07-16;    88-1045;   90-1037. 
Civ.   Proc.   15-451. 
N.  Y.  Super.  59-96. 
N.  Y.  Ann.  Cas.  6-180. 

3235. 

N.  Y.  75-417. 

Huu,  2H-12:  41-242. 

App.  Dlv.  30-570;  110-48$. 

Misc.  22-369:  24-20Q, 

X.  Y.  Supp.  50-805;  53-423:  55- 

761  ;  97-411. 
Clr.  Proc.  15-384. 
32.'I0. 

N.  Y.  08-221 :  74-448. 

App.    Dly.    11-602;    29-118;    86- 

565. 
MI.^c.  8-244;  25-345. 
N.   Y.  supp.  51-486;  55-<721. 
Civ.  Proc.  7-58. 
3238. 
N.    Y.     49-660:     58-103;    67-40; 

84-469;  92-359;  126-668;  i08- 

583. 
App.  Dlv.  25-13;  54-444,' 99-244. 
Misc.  40-414. 
N.   Y.    Supp.    48-1001. 
St.  Rep'r.  40-560. 
N.   Y.  Buper.  49-490. 
N.  Y.  Ann.  Caa.  5-50;  0-147;  10- 

836. 

Week.  Dig.  21-405. 
Sa1>d.  1. 
Bno,     25-279;     80-247;     48-18; 

01-606. 
App.   Div.  82-240;  30-685.    ' 
Misc.   0-367. 
St.  Rep'r.  41-400. 
Civ.  Proc.  13-442. 
3289. 
N.   Y.   101-a52. 
Hun.     11-232:     20-519;    46-444; 

00-578;  90-254. 
App.   Dlv.  07-318. 
MiRC.  40-414. 
N.  Y.  Supp.  73-961. 
St.    Rep'r.    .32-426;    88-578;    50- 

365. 
Abb.  N.  C.  20*56.  '      " 
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NOTES. 


1^, 


Subd.  1. 

Han,   S9-536. 
St.  Rep'r.  31-M6. 
Subd.  22. 

N.   Y.   106-158. 
App.   Div.  61-298. 
Misc.  36-166. 

N.  Y.   Supp.  70-359;  72-1061. 
Civ.  Proc.  18-250. 
How.  N.  &  1-281. 
8240. 

N.    Y.    58-358;    6d-862:    74-448; 
76-04;  78-541:  86-396;  88-626; 
08-336;       111-577;       126-589; 
148-107. 
Hud,    26-459,    592;    84-259:    30- 
450,  629;  40-67;  47-44;  64-94: 
66-280,   578.    579;   80-247:    83- 
412;  88-177. 
App.  DIv.  17-63;  20-272:  27-309: 
82-48:  36-338;  42-250;  67-317; 
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Misc.  19-52. 

N.  Y.  Supt).  58-723^:  62^16. 

Abb.  N.  C.  19-385. 

How.  66-34  ,  ^_ 

N.  Y.  Ann.  Cas.  1-405. 

Week.  Dig.  20-122. 
Subd.  4. 

At)p.  DiT.  BT-98. 

NY.  Supp.  68-28. 
Sabd.  6. 

App.  Dlv.  97-119. 

NY.  Supp.  49-1062. 

'"n  *  Y^'  56-279;    58-106;'  6T.2g.; 
■  ■88-42^-  90-521:    95-461;    1€»^ 
299;  123-519. 


Add    Dlv.  81-89*  46:  ^^:^'^^Jr 
^^Jfeo;    i<W-522;    104-140:    IH- 

900;   114-567.        .    ^^ 

N.  Y.   Supt).    »2-Sk  ^^^• 
363;  9S-.327;  98-15. 

N.  Y.  Ann.  Ca8.  7-182. 
3883. 
Subd.  1.  ^.,_ 

0!v.    Proc.  8-327. 


- 


Add  'dI^.  4«-88.' 

mi:.  22-638;  M^f:  ' 

N     Y.     S«pp.    49-1062;    5»-ew, 

102-296.  ^  ^^^      4^„. 

Cnv.    Proc.    4-268;    5-290;    10-3. 

13-204;  80-184. 

^'^Him.  V36I;  32-632:' 46-488. 
Sabd.  11. 

2^"'  D^^§^8S;  97-119.  _ 

NY    Snpp,   49-1062:  K»-3«6. 

cir.  ProC  80-184. 
Snbd.  21. 

Alip.  Dlv.  45-52. 

NY.  Supp.  60-1122. 
^^08 

"misc.  2»-^';f9-M- 

N.   Y.   Supp.   54-694. 
riv.    Proc.   1-407. 
How.  61-103. 
8309. 

Misc.   33-364. 

3311. 

Misc.  20-233. 

Daly,  9-356. 
3313. 

Hun,  61-34. 

App.  Dlv.  57-100. 

N.  Y.  Supp.  68-28. 
3314. 

Hun.  61-34, 
3316. 

Hun,  61-34. 


Misc.   16-4^,^^ 
Civ.    Proc.  8-325. 
8828. 
Hun.  90-136.   ^^     .  .  ,- 
App.  Dlv.  32-275;  44-17. 

Misc.  l«-433  K-.oqn. 

N.  Y.  Supp.  85-624;  52-980. 

1018. 
Civ.  Proc.  »-137. 
Abb.  N.  C.  10-458. 
N.  Y.   Ann.  Cas.  7-133. 
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*   App.   Dlv.  32-275;  44-17. 

N.  Y.   Ann.   Cas.  7-184. 
3330. 

App.   Dlv.  Sr-SO. 
3831.  _^^ 

N.  Y.  904821. 

Hun,   17-520.     ^^ 

App.  Dlv,  114-5^ 

Week.  Dig.  18-58. 
3832. 

Misc.   32-334. 

^T  Y.  08-^v«i5riW:  171.1 

177-310  ;  181-5}1.         _^-^ 
Hun.      61-366;     «4-82:     7«-W* 

76-74:   H3-I24;  88WO0.      ^ 

App.    Dlv.     2-412;    22-lJR.    g 

"Gs-7;    42-611;    65-24f ;  «* 

317;   109-197;    H^-TW        - 
Misc.   18-241  vai>.280;3«-T4S 

47-34:   48-607:  J^^^.  0 
N.   Y.    6npp.    47;-?^  1023;  » 

735;  81-4.'S2;  89.«7- 
St  RepT.  IJ-I^. 
Civ.  Proc.  15-420. 
N.  Y.  Ann.  Oas. 

*^*-Y.    96-32:   98-886:   Jg^ 

158-129:    177-310;    l^ 

Hun.     «l-2!yi,,  «t;;!:2:    «-2« 

70-107;   76-74;   88-424. 
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N.  Y.  Supp.  40-1070;  47-888, 
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89-847 ;  96-1009. 

CIt.  Proc.   19-7,  420. 

Abb.  K.  C.  29-196. 


Hun,  81-301. 

N.  Y.  Ann.  CaH.  1-19. 

Law  Ball.  5-6. 
1380. 

N.  T.  100-113,  213. 

Han,  01-468. 

App.  DIv.    11-49;  30-74. 

Misc.  8-487;  10-624;  17-104;  41- 
616. 

N.    Y.  anpp.  84-891. 
CIr.  Prot.  15-250. 
Abb.  N.  C.  31-434. 
II41. 
N.   Y.  02-684. 

Ha. 

N.  Y..  125-200. 

Misc.  9-38;  40-417. 
N.  Y.  Rupp.  00-767 ;  99-826, 
Abb.  N.  C.  31-820. 
M3. 

App.  DIv.  08-257. 
mnc,    40-506:    43-249,    829;    44- 

452:   45-209:    40-152. 
N.   Y.    Supp.    58-58:    81-82;   88- 
135;     90-155;     93-1101;     100- 

1024. 
febd.  2. 

N.    Y.   88-174;    9O-402;    148-695. 
Hun.     25-588;     39-629;     41-588; 

01-197.  I 

App.    DIt.    10-27;    33-295;    40- 

407;     58-304;     59-191;     05-21; 

09-61. 
MlBC     22-706;     29-286;     35-315, 

332  ;  30-127  :  47-34.  473. 
N.  Y.  Supp.  50-49. 
Bt.   Bep'r.   51-861. 
fClT.    Proc    7-380;    10-170;    15- 

434. 
Abb.  N.  C.  29-181. 
How.  06-102:  07-371. 
How.  N.  8.  2-151. 
Dem.  2-397. 
N.  Y.  Cr.  Rep.  S-2li. 
K  Y.  Ann.  Ca«.  ^33. 
■bd.  8. 
Hon.  57.00. 
Ibd.  5^ 

N.  Y.  114-681. 
U\§c.  0-51. 

■bd.  m, 

N,  Y.  140-374. 
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N.    Y,    112-559;    11«U587;    109- 

^?&  S^J-  *r^<^»  HW41;  41-534; 

55-368;     57-472;     03-61;>    05.I 

^;  ^5-196;     80^616.;  '  lOl- 

M8-.     104^25;     llBr&Sl;    A14- 

97. 

Misc.  28-723:  30-689:  35-413^ 
N.  Y-  Supp.  71-348;  72-5Q?^nfe2- 

«.*i,^-2«£i  fl^&^;    102^359. 
St.    Hep'r.    29-319:    34-775;    35- 

542;  48-151:  07^501. 
Abb.  N.  0.  24-804;  80-86. 
N.  Y.  Super.  52-301. 
Snbd.  lO. 

^SifA  ^^396;  8^3;  42^.332;,  47- 

238;  61-93:  01^573;  62*302. 
App.    DIv.   5-583:  30-466;  00-77- 
^-185 ;       86-195 ;       08-409 
u,.*®^-5SJ'    114-97;    115-ffif.     • 
MU^     30-699;     88-75S;     sS-526, 

N.  Y.'  Supp.  07-956;  09-682,  908; 

70-936. 
St.  Rep'r.  42-195. 
Civ.    Proc.    9-251;    11*351;    14- 
249. 
Sabd.  11. 

N.  Y.  59-647. 

Hun,  07-201 

App.  DIv.  95-95;  1O1-290. 

Misc.   7-126. 
'   N.  y.  Supp.  88-507;  91-740. 
.  St.  Rep'r.  61-520;  774. 
Subd.  12. 

N.   Y.  90-521. 

App.  DIv.  80-378. 

Miac.  24-512;  27-508.  518. 

Civ.  Proc.  29-188. 

N.  Y.  Ann.  Cas.  0-179. 
Snbd.  18. 

Hun.  28-370. 

St.  Rpp'r.  1-528. 
Snbd.  18. 

N.    Y.    101-440:   141-485. 

Hun,  29-365;  50-607;  02-809:  73- 
136. 

App.    D!v.    20-167;    44-146;    54- 

N.  Y."  Supp.  4-433. 
St    Rep'r.   17-384;  46-185.   375. 
CIV.   Proc.  11-63:  15-264. 
Abb.  N.  C.  28-429. 
^     How.  N.  8.  2-45. 
Snbd.  20. 
N.    Y     80-.358:   88-626:    112-369* 
164-607;     109-114^  18«4c^* 

7S-107'^'   ^^'^^'   ^'  ^*"2^' 
App.   DIv.   109-219,   637.-.  •  .". 
Misc.    12-120:    22-49a 
N.  Y.  Supp.  95-684.  * 

St.    Rep'r.    18-7)99;    84-498;   53- 
541.  .    .  .   •. 
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N.   Y.   Supp.   77-1074;  88-825. 
8380 

App    Div.  21-188;  lOS-106;  HI-, 

688,  602. 
Misc?  88-587;    51-334. 
N.    Y.    Supp.    47-500;    77-1074; 
»7-853;    100-38S. 
8881. 

Misc.  47-411.^  ^^^ 
App.   Dlv.   108-106. 
N.  Y.  Supp.  94-551. 
8882. 

App.'  D1^1^574  ;  26-24  ;  50-576 ; 

103-106;   111-680, 
Misc.  16-151.  ^.  „^„ 

N.   Y.    Supp.   92-960;  07-853. 

3383. 

N.   Y.   138-275;   148-112. 
Hun,  86-450.  ^^„  ^^^ 

App.  DlT.  lOa-185 ;  103-106. 
Misc.  28-105. 
N.  Y.  Supp.  69-775. 
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N.   Y.   141-535;   166-264. 

App.  Dlv.  67-3g;  88-138;  84- 
%;  86-267.  289;  86-216;  90- 
^'6;   96-1^7;   1O3-106. 

Misc.   41-509:   44-276. 

N.  Y.  Supp,  89-908. 
3391. 

App.    Dlv.    113-14. 

IifiSc.    50-132.  _ 

N.  Y.  Supp.  98-1082. 
3393. 

App.    Dlv.   113-14. 

N:  Y.  Supp.  98-1082. 
8397. 

Hud.  86-450. 
8398 

App.    DW.    44-622;    81-460;    87- 

238. 
Misc.  30-344;   60-44. 

3399 

App.   Dlv.  44-5^;  ?t-110. 
msc,    39-398;    50-44,    411;    62- 

463 
N    Y."  Snnp.  59-.'?81:  <M>-4e7:^68- 

197.  57t;  81-85;  10O-526;  102- 

497. 
8400. 

App.  Dlv.  52-286. 
Misc.  29-509;  60-44. 
N.    Y.    Supp.    62-72. 

*^App.   Dlv.   82-80,   101;   108-317. 
Misc.   83-364;   60-44.  411. 
N.  Y.  Supp.  59-381:  flO-167:  68- 
577  ;  8V-587  ;  96-788. 

8402 

App:  Dlv.  46-259;  108-317. 
Misc.  82-168  :  33-364  ;  50-44,  411. 
N.  Y.  Supp.  61-306;  66-188:  68- 
577;  81-794. 
Svbd*  8. 

App.  Dlv.  82-80. 


App.  Dlv.  46-259  ;  88-324 ;  1<»- 

m?;  118-630. 
Mlsc  40-12ri:  42-251;  J50-44. 
N.  Y.  Supp.  81-174,  947  ; 
96-788. 
3404. 

App.  Dlv.  64-424. 
Mlsc,   60-44;   52-331, 
N.  Y.  Supp.  72-233. 
3406. 

N.  Y.  183-430. 
App.  Dlv.  64-424.     ^     _^  ^^, 
Mlsc   38-299;   60-44;   BS-^dSl. 
N.    Y.    Supp.    68-497;   Ta-?3S. 
3406. 

App.  Dlv.  64-424. 

Misc.  33-299;  50-44. 

N.  Y.  Supp.  72-233 ;  9T-1000. 

3407. 

App.  Dlv.  64-424.  ^ 

Misc.  33-299;  50-44. 

N.  Y.  Supp.  72-233 ;  ©T-IOOO. 
3408. 

App.  Dlv.  64-424.  _ 

Misc.  33-299;  50-44. 

N.  Y.  Sopp.  72-233 ;  97-1008. 
3409. 

App.   Dlv.  64-424,^^ 

Mlsc,  33-299;  60-44. 

N.   Y.  Supp.  72-238. 
3410. 

App.  Dlv.  64-424. 

Mlsc  88-290;  60-44. 

N.  Y.  Supp.  68-497;  72-233^ 
3411. 

App.  Dlv.  82-MII-,. 
mTsc.    39-398:    60-44. 
N.  y.  Supp.  81-846;  9S-253. 
3412. 

App.    Dlv.    81-110;    82-77: 
4^;    86-69,    517.    606:    87- 
^12:   96-74;   97-300;    It 
343;  106-338,  340,  406:  1< 
183;     111-361.     362;     lU 
113-630. 
Mlsc     29-510;     82-3S5:     S: 
40-124;     41-186;     42-94, 
60-44. 
N.   Y.   Supp.   62-72:  66-687 
577;    81-85,    174,    794; 
959;    83-396.   935:  84-^; 
377  ;  86-593  ;  89-969  ;  92-2: 
94-401,    796;    96-196;    9S-J 
99-6,  121, 
3413. 

Mlsc  50-44. 
3414. 

Misc.  60-44. 
3416, 

Mlsc  60-44. 
8416. 

App.   Dlv.  71-614. 

Misc.  60-44. 

N.    Y.   Supp.   76-649. 
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App.   DiT.  87-237;   114-30. 
Misc.   28-80;   83-304;   60-44. 
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Misc.     80-344;    34-501;    42-251; 

SO-44 
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Ml8C.'  60-44. 
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pf  epousc,  ground  for  separation 17^ 

of  action,  by  failure  to  file  summons  and  oleadings •••,■•;  .igfx  * 

of  part  of  plaintiff's  claim  in  replevin .;•. •.'.".  ^ * 

of   condemnation  proceeding    ,.....-.  ..«..ii«  ..!.»•••>•*'«" ''fc"  »•  >J»*»'* 

I  ■•••'   ' 

^tcvaent  stad  BeTAvsil.  i    > 

I;  Awmniirr.  '  \  tnn 

special  provisions,  not  affected '•  •  • '   'g 

not  caused  by  vacancy  in  office  of  judn^^ft^wt'^fp 'hYrn*  *>n''fw(#^A 

not  caused  by  failure  or  adjournment  of  court .••••;••       *J 

does  not  occur,  if  cause  survives  •.:.....     75& 

when  part  of  cause  survives Ig 

cause  of  action  in  replevin  survives. ....  r*. ...  .S  .... '. '  ijjo 

no  abatement  by  death  after  vet  diet- ^ .......  i. Jjj 

•; reidict  after  death  of  party  is. void j ^ ** •  •/••'•*•     Jg 

on. reversal  on  law,  action  for  wrong  not  abated  ftv  4eatn...  loj 
nacceasor  of  officer,  receiver  or  trustee  mtey  cotitmiie*-. . . ..» .  7o0 
on  death  or  removal  of  officer  of- nmncorpomted  asrocianon.  lyju 

not  effected  by  ohange  of  name .*.•.•' ^  •  •  •  2416 

order  that  action  abate  for  death  of  party 761 

action  for  seduction  survives  to  mother  on  death  of 'fMnef).     764 

It.    RXVXTAI.. 

time  to  continue  not  to  be  extended   ^> .  4  <«.• 784 

on  transfer  of  interest    .«»./»..>.  ^4,.  ..,..•.. 766 

on  devolution  pf  liability ....• • >••.* 756 

on  death  of  sole  part^   757 

on  death  of  party  jointly  liable ^ •....,..«••****>     759 

by  or  against  survivors <......*.<«...  n  •     758 

iHien  part  of  cause  survives...,^, ..... ...^  ...... ,.-..,.     759 

aubstitution  of  successor  of  officer,  receiver  or  trustee..,..,.     766 
continuance  against  successor  of  cxccutou;,  ......,,<....  .r ...  •  1828 

on  death  or  removal  of  officer  of  unincorporated  asaociatipf-  1920 

of  action  of  ejectment ^'^'JIIm 

On  death  of  party  to  partition ^ . . . 15W 

proceedings  to  brin|(  in  parties.... ...*.« f  ..*.*. <*,«-.-.     760 

appointment  of  administrator  for  intestate  defendant...,,...  2660 

of   accounting  in  surrogate's  court  on   death  of  accounting  ^^ 

party. »,•••.,..  b^.**  ••.....•..»*•'••'■  *6i» 

i^ftffCTtattOAS. 

use  of,  in  pleadings,  etc 82 


•private  sittings  of  court  In.- .v. .....*.»«....**• 8 
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warrant   of  attachmef  t/\. .% i . .  «^. . . .  i . 

in  justice's  court 
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provision  for  family 287) 
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absent  witnesses  to  will  on  probate 261> 

proof  ot  signature  of  absent  witness  to  will 2691 

Abatvaet  Companies.  \ 

See  ''  TiTLB  Insubancb  CoifFANiia." 

emles. 

not  subject  to  judioial  -superviskMi   18M 

not  subject  to  action  to  dissolve  or  annul  corporation i8p|. 

excepted  from  provisions  for  voluntary  dIsSoHrtfOh Mm* 

teachers  exempt  from  jury  service 1080*  lOSaU  112f 

proof  of  epcemption    1062,  1121 

mtm  aad  Aeeonttm^b 
Boolcs  of  account,  see  "  BooKa." 
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when  cause  of  aclioA  aoorttea 888 
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when  to  -be  verified 881 

order  for  delivery  of  Inrther  acocmnti 581 

reference  of  actions  involvinf  long  aooemit 1018 

actions  on ttfi 

jurisdiction  limited  , 2888 

pleading ,,.  2M1 

compelltng  fMifty  to  exhibit !.....!....!!..  1 !.!! ! 

discontinuance  when  aeeounts  ekceea  $400. 
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on  demand  of  surety  on' undert^ng  812 
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in  action  to  dissolve  corporation  1791 

under  judgment  annulling  corporation  1801 

by  receiver 715 
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continuance  of  partnersbip-  business  during  action  for  account* 
ing 1817 
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intermediate  judicial  accounting   
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additional  allowance  ■  for  coMs   < 2062 

compulsory  on  sale  of  realty  to  pay  deeedent^-  debts 2726 

1.  By  €*€€utort  and  adtmmiHratort. 

by  exccntors  of  deceased  executor 2606 

on  applkmtion  to  revoke  letters   2689,  2600 

sueoessor  may  cotapel,  on  reroeation  of  lettcra 2600 

Tohintnry  intermeaiate  flceountiiig  2720 

when  judidM  sctttemient  may  be  reovlred *  2726,  2726 

compulsery  of  tempomry  admlniscrator. » 2726 

who  nay-  petition  for * . » 2727 
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order  to-aecount  2727 

nttachment  for  disobeying  order  2727 

rerocation  of  letters  tor  failure  to  aeciMiAt 2727 

default  on  dutioii  to  accoum   26g 

bringing  In  pcuties 2727 

Tohmta^  petition  for 2728 

citation  on  Toluntary  petWoa 3^ 

creditors,  etc,  may  appear   2T28 

▼>duntary  on  revocation  of  letters 2728 

consolidation  of  voluntary  and  eoflq>ulso#y  ■ec^ttnttagt. .  2T27 

affidavit  and-  vouchei^ 2729 

cxaminction  of  accountlfig '  patty  l 2729 

order  to  file  account i »..  2729 

increase  and  decrease  to  be  accounted  for , 2729 

commissions  of  executor  or  administrator 9fUF 

determination  of  claims ^ j.  2781 

executor,  etc.,  may  prove  da^Hi  igidnst  deocdent;  on.  ^.'< .  <  2781 

order  off  distribution  of  intestate  estatee 2783 

effect  of  judicial  settlement  2742 

decree  for  payment  an4  diairtbution * 2748 

relief  in  decree  for  negtcM  to  set  tnj^n  mBetnpt  'prepet«y.  2724 

%  My  gtneroi  guardians. 

by  executor  of  deceased  guardian  . « . «« 2606 

by  relatives  acdM  as  guardians  in  socage 2472 

on  application  ot^  gtwrdian    *......... 2S3b 

omipulsory  >  on  petition  of  successof ,  260$ 

order  on  petition  of  guardian,  fo^  ravycatiop  of  letters. .  2686. 

en  petition  of  ward  or'  new  guardian 989r^ 

annual  inventory  and  account  • *».  2842 

affidavit  tc  inventory  and  accowitj.  ..•,......,...,, SStSi, 

annual  examination  of  ac<;ounts   .....' '.  !K#r^ 

order  to  file  account ^ .  2845 

order  to  supply  defects  ^MS 

removal  for  disobedience  to  order  to  file  account IMF 

petition  for  compulsory  accounting « >.  2847 

▼«rfnntary  petition  by  guardian 2849 

ritafinn  and  order  to  acoount % . .  2860 

petition  lor  compulsory,  accounting  by  guardian  ^  person.  2848 
procedure .  same,  as  in .  accountings  by  exeeufeoffs.  .<•..:  i . .  2860 

i.  .Gnardiinu  .aPPainttd  by  witl  or  datd* 

intermediate  account 2806 

order  to  file  annual  account 

affidavit  to  account 

trooeadings Ml 

tOST 


Aeeovnts  and  Aeoofii^^MWfri Pj^9tliij||f|i|^ . .    ,  .  .,    , 

IV.  AccouNTXKGS  IN  SURROGATES*  COURTS. —  Continued. 
I  (  8.  Guardians  appointed  by  will  or  d^ed  —  Continued. 

i  .  compulsory  accountings  .  . , . . » * t  • 

procedure '. , . . . . 

_ .  I  effect  of  decree    , . .  ,^ •  • * . 


by  executor  of  deceased  trustee,  f  i < 

voluntary  annual  accounting   ..«.  .^v.. ..•»... 

't'  intermediaAe  accounting.  ^  r.f«> n'">% 

decree  on  voluntary  intermediate  accounting 

compulsory  intermedi«t«  \acflCHtttint »•«•,.«..  .4. . 

[<    ^  compulsory  judicf a),  sett^cm^t .s>. « 28(X 

- N  • :    ('  ;•<    who  may  apply  for,  cqnipulsory  accounting '. 2801 

citation  1  nt  leomptriflorx  aooouDtivg 2801 

order  that  trusty  aoaouot   *...... k «. i..».. .« 2801 

. .   petition  f6p  niQlttstftty  viudioaA  ftettteawtttM .,...« 2Slj 

.citation  on  voUmtairiri  petition   ...........  ^t. « SSU 

any  person  interested  may  appear   ..  t  ...#«,..... « 2811 

examination  of  accounting  party   ••.,....  2729,  2811 

affidavit  to  account ;  vouchers  ^  ..<*.»..,.  r  •  ^.4  ••••  -  •  2729.  2811 
commissions  for  services  ,  .  v^v . «{..  t  • » •  ht « r  •  >  <  <  -*  2730.  2811 
determiiuitioD.<of  cUim  pf  ^nistec  ,..(...».«.,....  2731,  2SII 
decree  for  payment  ma^i  dtstriJaujtioa ...«•>,.  ^ .. « 2Slj 

.effect  of  decree  settling  account .«c  ^^  •<• 271| 

on  resignation  of  trust .«...., 28U 


I ' 


1LT5 


Hi      *  •    M 


V.  Accounts  op  fiiBlic  oFWtEkis.  '  "' 

of  moneys  paid  into  coiirt.  k.  .../•«,  .^y. . .«.«    •»........  7SS2-7II 


T. '.!.'  .  «V»r]i(  oC.cQuri  4>C  appeals.  ...,..«. ............  . 

I.    'J       salaried  county  clerks  9nd  re^stersr *•*-•••  •>    ' 

'•  clerk  of  city  court  of  I\^tw  rY9ir|&.v* r '>-••<«  <» 

of  district  attorney .  to  county  cour^.,  ,...*.., 198fi 

JMl^owledffment.    '.    .■'".'",'„    /.     , 

I      .  of  indebtedness  to  bar  limitation.... .....«•«,......» ^. .  876,  VA 

\'.  J.  iusticesi  06  Nbw-  .York  ioity  fiojirt  jaav  t^ke*  •  >  •  •. 3 

'  instruments,  when  acknowiedgcd,  adihisaibk- in  evidence..  035,  00 

-•  •.'  acknowledgment  not  conclusive  n».'..,.  ^..», ... , * 881 

r      .  proof  by  interested  or.  .inoemttefjt  witness  wtX  JivJl^^nX^ 
I  ..     wiHs  .aolpiOTvledted  oc  p(iQve«  A«r.«dmi0sil}lA  up.  f^i4<n<« 

of  bonds  and  undertakings SUj 

in  surrogate's   court    «*«.•>•»>•  «.;■.>«.-»,••••  *^*  •  25001 

satisfaction  of  judgment,  to.  be  aeknowledn;^ ...  ^ ISN 

'-  >  •     assignor  to  acknpwledge  assignment  of  /uagmcni . . . .  ^  •  -  • 120 

of  agreed  statement  on  submisaion  of  controversy 12jf 

fees    for   taking    ....*.....»...•..,«••  t«  ••«.  i  •.«• . 

As^Uon  to  l^eWrerCliait^lil.  "«  ; 

See  "  Replevin."         . 

ilktot^on  to  RecoTipr  R^af  l^ropertT* 

.  See  "  Ejectment." 

>'   X.  In  general.  v     ■        . 

''     *       defined ;••....«.  t.'.v^*  4* »» .1 

•  divided  into  civil  and  critninal .«..'...:.»..  .v, 

'      •'    •• "  cHnAnal  ectiom  **  dcfltied    . .  v . i .' 

«.   '1       ••civil  action"  deAhed  .  .;......**.*..**.•. .•.^•.^v SSST 

"  action  "  refers  to  , civil  actions. 

only  one  form  of  civil*  mcUoii  .". . 

^•";  1088 

'     ■««       I 

•      .  .    . 

7::«»  I 


JMBlMBi. 

;,.,., p. «rfU  and  c^minf4„r«mf4i«i-Wt  mv^v-*-4r>'f '•x^.'-k l*** 

,.  desigpatipji  ^Of  parties  to  civil  ifction 8838 

f  •     •  cro^s-action'  l)y  ^efepdfant  '..';..,'..,'....;.....'.'..*: 76D 

o  special' pcocecdiq^  f re,, for  purposes  ,6f^tatute  of  ^mitationt.    414 

II.'CAyACirr  fo  bus;  '  SW' PAtins.**  '••      «     »  »>» 

fciX"-^  •  ...  .1. 

C  coiniBencail'by>a«0irkB'«fi«tifl|iMtts;i*:i)^w;?i.tfj(^;B# 416 

for  purposes  of  statute  of  limitations 898-400 

what  deemed  commencement   .««i««ni^9«»|WB9^ 


V.    C0'HaOLIDATI9N    OF  ACTIO«lipt     ,S|Be   ".COHIIOWD^ijWI.!',   ■  '    ■      J  '. 

VT.  SxVxsANCx.    See  "  StvcsAif^  p».  j^cjiQv^,"  ,  ,     ..    i     , ,c  )  , 

jfn.    AltCfLLAKT   TO  OTHEM  ACTIONS   AND  REMJS^'x^.   .  ^    ',,      ,     ,' 

for  discpvory  aboUsked  ■.«<•<«..•. •i.vi.'cf*  4«M«'*-4^fniir>4s»i4*  ••  1914 

l^y  sheriff  in  aid  of  attac)inicnt r;*.».f.>  .h^.^iuHO. !•**.  •     6S5 

*  _i^  plaintiff  in  aid  of.^tti4«)iiiie»l«r-»(«n**r  •^^ » ..»vv»<|. . .     677 

L__     _,  ••  -'    I.'    •♦     1^  •     !  .    If    •  .*      ■  .  •  •  I  i    .    >  • 

pi.    FOK    OFFICIAL  ACTS  AND  OMISSIONS.  ,.  „.    ^,    >,  ^ilt.t.     { 

t  bj  claimant  against  sheriff,  for  .taking  chatttl  Awtifpkrntijv. . .  1710 

.   acsiost  constable  for  failure  to.  return  exnt)Mtioa.».  .u-i^.  .^'. . .  3069 

\  .    .  .  si^lnat  constable  ifor  jmoweyrf  colleaitcd  on  esecationiki-.  >i'. . .  3041 

Against  municipal  officers  for  public  funds 1926 

by  taxpayer  to  redress  municipal  wrong. . . .  .»«wt»>iMjbliritirttJOTB 

PX.   On  bonds  and  undbrtaki */(*:''"*"'  ^    ••   *     -   •    ..,!•:,'' 

by  party  on  bond  to  people  or  public  officer •«.«i<i<iatlNf  b^l4 

on  penal  bonds » 1915 

on  undertaking  *on  Appeal .'.'.....'. ...:,..  1309,  2575 

I  from  4lttYi*gat*'i»  tJourt  '.' :...:.:..".'.,...  2581 

on  security  to  refund  proceeds  of  sale  in  partition V^S 

on  undertaking  on   injunction    .''??'.*M.^?(*."?*%25 

on  bond  for.  jail.  liberties  ,. ......ir..! i»,.i»  100-171 

against  bail  for  di^char^e  .from  arrest.  .^#i..«L.«)  .kv>*.\  .■  #96,     697 
PD  bond  »i  .«3cec«tMs.  •dminiBtr«|of  /on.giiardian* .  &  .«.».•'  d008,  2600 

X.  Actions  authokizid  by  cpDE.  .^     ,   .  .     ,,  <  ,  ...,    ,,f 

1.  For  torts. 

for  vexatious  suit  in  name  of  fictitiotW'i*^l!.!'.".*.\<?.*'lk00 
for  .unavthoHasdiKld  vawtMMtt  suitran"a«ine  of>  atoanher.  1900 
for  causing  death  b^  ac^ligjbnee j>'.ai/<»... '....%.'.. .  1902-1905 

damages  for  arrest  in  violation  of  witness'  privilege 863 

for  levy  on  exempt  property   c  '.».-\t.'.ii  14694 

for  damages  and  penalty  for  disobeying  ^u^pfpiyiv .  <, « v . . .     853 
payment  of  fine  on  contempt  imposed  as  indemnity  to' ag- 
grieved party  bars  action  for  ^a^iap^a     m;tMW,mj|JB^ 

%  On  epntrqctual  and  qu<ui-^M9(9Qiwil  liabiktuw,  x 

on  judgmenta ;/.>. .  i «.'.;...  v i .  ^ . . V^  .*« . . .  1918 

to  charge  joint  debtors  not  served  in  previous  suit 1937 

by  trustee  against  beneficiary  for  oxtal «teM(.> i 'J.  ..t/:*. <  16(616 
by  surety  against  principal , f 09  costs^  etc^ . . . ,  4 . . . « w. . .  1916 

on  securities  representing  court  funds 749 

to  determine  claim  of  dower •*»•* v%y  1 1A*7 

for  instalments  of  dower  after  admcasureMtrf^:  .!.!!?*.  .7614 

to  sell  lands  for  non-payment  of  >dO%%r*. .  .K  ..a 1614 

,  .  agttiaat  |]Mersons.  holding  over   <iib...  j.  .^i.  AV). . .  1664 

by  ericted  purchaserrio^iVle  on  execution 1479 

1089 
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INDSX. 


X«  ACTIONf  AOTBOEUBD  BY  COD»  —  G>iltlllUid. 

againtt  purchaacr  from'  defttidant  in  qicctment. 


on  revfxUi,  to  pfeTion  eiicted  by  summanr  pro^cedfn^.. 

by  person  erlrtea  during  life  of  life-tenant 

to   compel   conveyance   by   Infant-  or  tnooinyeieBt 


ion 

by  heir  for  reimburaement  after  lale  Of  realty  -for  <kbl& 
.againal.  rcrokinf  /parly-  imr « ooifta-«l  ^afaitialiQo. ... 


28lfraj 


on  Saturday  to  be  to  das  otto*- fbuit Sunday.... •..•«••«. 

of  courts  of  record  to  future .  day 

of  term  ofcMiit  iii'  abaoAce  of  judge. 

of  term  to  day  certain  by  .direction  of  judge. 

of  actual  session  to  another  place 

of  trial  of  action  to  another  place 

not  to  cause  abatement 

•  trial  «oaimonoed  -may-  be- continued  beyoMl'terai 

•of  oourt  of'  appeals  

•power  of'  referee  to-  adjourn  'hMnkig 

of  application  for  discharge  fr<Mn  imprisonment 

hearing  on  arbitration 

In  sntqgate'a  ctmrt 

In  justice's  ooort .^ 

of  marine  oaaaes  n  New  York  city  cowt ...•• 

.iUlmi»i»tvatorn. 

See  "  ExscuTOis  amo  ADMinitnATOM." 

See,  also.  "  Makinb  Causxs;  "  "  ViMSfa." 
New  York  city  court  has  no  admiralty  juriidSctton 


AdaslMionn. 

of-  senrioe  of  summons 

•  4y  f  aihire  to  deny 

'  •  demand  for'udknlsBlon'ol  femiinenesa  of  document. . . . , 
costs  of  proTing  dociunent  after  demand  for  admisaion. 
by  members  of  corporations * • 


Writ  of  aaaeasment  of  damaffa  snbatitnlod 
See  '*  AasBSSMBiiT  t»>  DtmmaM," 


See  "  Dfvo«c«.** 

AA^nRm««M«tttn. 

to  be  incSnded  Hi  distnMitlOB  ( 
what  deemed  in .  advancement 


i 


•See  -'  LiMiTATTOw  of  Actions* 


Adw«rtl«eu&«atn. 

See  "  PuBUCiitfoti." 
feea  of  printers 


r- 


INDBK. 

vwtt, 

defined 8848 

who  sujtakc «,  842-844 

without  the  state   « 844 

^         compelling  party  to  make  deposition 886 

^  want  of  title,  etc.,  to  be  disregarded «...     TJEb 

I'         Terification  of  pleading  by , 626 

form  of  verification  of  pleading 620 

to  procure  order  of  arrest   ^  a.  « w;'J >  4K7 

verified  answer  as,  on  motion  tc)  v^caitf:  .injunction, «...     680 

of  serrice  of  notice  as  presumptive  evidence 927 

for  order  to  show  cause v  w . .  <  <  i ..'  i  ^80 

to  be  served  with  order  extending  time • «»«...     782 

to  bo  served  with  order  to  show  cause 782 

of  aorety  to  underUking  .^«^,M»*nl#iJ 

of  non-receipt  of  notice  of  protest  of  bill  or  note 928 

of  printer  to  publication  of  notice   920 

of  merits  not  required,  when  answer  verified tti*tfttnM^tnM^ 

to  occonnt  of  executors,  administrators,  etc 3r29 

to  inventot^  and  account  of  general  guardian 2843 

on  application  for  warrant  of  attachment  in  justice's  court....  2900 

on  requisition  in  replevin  in  justice's  court 2920 

admissibility  of  ts  partw  afiidavit  in  justice's  court 8004 

to  be  filed  when  used  in  justice's  court 8148 

limitation  of  action  bjr  principal  against  agent  for  damages. . . .     407 

Hntitation  of  action  for  money,  etc.,  received  by  agent 410 

order   of  arrest   for   misappropriating    funds   or   property 549 

in   justice's    court 28{)5 

verification  of  pleadings   by 525 

(rrievltoral   Law. 

joinder  of  causes  of  action  for  penalties  under-  > 484 

MUwLnyy  City  of. 

recorder  to  prepare  trial  jury  list 1041 

nbsany'y    City    Court    of. 

ia  a  court  of  record 2 

special  statutory  provisions  not  aifected 3214 

civil     jurisdiction <i 3223 

jurisdiction  of  actions  for  penalties 3223 

may  enter  judgment  by  confession 3224 

jurisdiction   ot   summary   proceedings   to  recover   posessk>n    of 

real     property 2234 

who    mav    serve   summons 3206 

proof  of  service  of  summons • 3208 

service  of  complaint  with  summons 3207,  3208 

action  commenced  by  service  of  summons. ..«««». •'.•.>.*«-4**« .^09 

security    for   costs........ 3268-3270 

answer  raising  title  to  real  property *  < 3212 

arrest,  attachment  and  replevin  in 3210,  8211 

docketing     jud^ents •  r  -.  *^«  '^^ 

execution    on    mdgmcnts 3225 

appeal  to  county  court 8213 

section  3301  relating  to  clerk's  fees  not  applicable 3908 

pi»saiiy»  County  of. 

jail    liberties    for 146 

drawing  of  p^rand  jurors  in ^i..* ,..•..,«,..«. J.p41 

panels  of  trial  jurors  in 1058 

fees  of  constables  and  deputy  sheriflFs  for  attending  courts....  3312 

stenogi-apher  of  surrogate's  court 2513 

of   county    court «.«/«•  ii  S61 

llb«ny«  Jisatleo'o  Court  of. 

name  changed  to  "City  Court  of  Albany,"  L.  1884,  chap. '122. 
Sec  ••Albaky,  City  Court  of.'" 


^ 


»• 


Appeals  —  CoAtlA«ed.  .it  •  u  i  i  i  <  ••  *       •  •  >« 

I.  Gbnxkal  provisions Coiltil>Ui(k)>.tl  r  .  . 

6.  Hearing;  questions  revi^med  ■ '  ■  CiHiiIh»4a • 
^*  t.t  ^ttYWW  9$§mie6er'-ai  qoact' other  thantlut  Ib  whish  MtioB 

Itf*-'"  pending '.....ii 774 

X*          .       frjom  •ondepifor  ntfw- trial  briasK  ut>  judgment  of  reversal.  131S 
'           4  lit  review  of  j/ttAgtAent  of  condeaivatiMi  on  appeal  from  final 
liii:  ordep.ij/t'i'.i';  ww.w...J.>;...,i.  ^wl  ..< t STS 

*r."  Deferminatio'n  of  dppeat;  judgment. 


ii 


judgment  or  or(ler  determininE  appeal. . , 1317 

final  judgment  on  affirma'nMA(9f'in«erloeutDnr  ^ndgnent. .  12Si 
cancelling  or  correcting  dpckef  on  reversal  •  or   modific;^- 

tion '. . '. .'.';..' ; 113 

^<   I     .    .  .enforcing  aifirqaance.  or. modificaidoa  qi  ftadgmcnt; ISH 

r  ''•  r  enforcing:  affirmance,  ot  wabAi&baJdoii- of  ol'dtr « 122SI; 

on.  reversal  on  law  only,  action  for  wn>nir  ^ot  aftMted  by 

'      i         ..  ..death  .of  r.ii|48ment  debtor^ ^.i.... 7SI 

(  •  Uen.  of  reversed  or  modified  jndgment- pending  appeal  to 

^mI    .        ..  court  of  appeals' I  «<!.  4  .l^...i..;t ..  / 1321 

i  fioateUIng  or.^oi^eiting  dpdcet  'on  revetsal  or  modification 
f~''i by. court  o£  appeals  ..,,«),,•  Vky  •>..'»'.  «vyr *-■.«.  •( 13SI 

■  ."     8.  RestiiuHon. 

'  V  ■ ;  v/knm:  ordered  .   ^. ...'......;.».  /t  .......'....•.. 

h  *■  not  to  affect  title  of  purchaser.,...,*....,^....* 

when  property  sold ^ .'.... /. .. . 

._on  reversal  of  final  or^d^rin  iaof^ty .^tocteditigit  to  re- 

J  •  ■ .  •  -^  cover  posf'esslftti '. of  ^aod*  ..«.....<  '.*»^,  .«.•.,,'.« 

'  on  rever^^r^f  .^i^'cree;  br.i^i'der  oft  furrogate's  court 

'^   .'    ft  Cpjts:   ■*-■--  •' . 


I      certain  provisipflg  sxoi  ^ppli^ble 

...  on  «N)eali  from  final  judgtiefit'. ; 

.on  ;ippeal  from  Interiocvtioiry  judgment  or  ori^cr.. 


« •< 


'  '  i  t .  I  .  Qn  appeal  tp.  st^pr^me  court  t>r,  appclkite  dirkion 

.on  .appeal  t9  «puist  «£  a^eaJB «*  • « 

'    ' '.    f  tor  delay  on  appeal  to  court  of  appeaU^ .....  f ... .  3251, 


.on  .appeal  %9  «puist  «£  a^eaJB »•  • 

tor  delay  on  appeal  to  court  of  appeaui 
I  (MEi.ilPpeal  to  supfoiitt'OfiDit  fmi  n;  Y*  rnnmrfaitl  court. . 
on  appeal  by  plaiotiif .  f rom'  jvdgmeal  for  dateadant  in 

condeoMiflrtiQnpffotieedinigi.  ...i^. ;..«..... .^^ 

,  .  1       »-■■''   •■ 

J-        governed  by  proYisigns .  relating  to  Appeals  in.  nctioos. 

trom  order  of  siyji^eme.  court  affectjng  vil)iU&,ti«l  right. 

I     to  appellate  division  Irom  <arde?9  fit  «»(»thei&  cowt 

limitation  of  time   ....,....,  w .  tV. .. , It 

,     method   of  gf*rfecting    .....»....';». 

stay  of  execution  pending  appeal. 


hearing 
;   -'     .  appeal,  from  fitull » ordeC ' brini^ Inp:  •pttoa^g  ordcn. ........ 

I-  .      9«tr3r  and  enforcemeofr  oi  lorder  determulkig. .............. 

,1.  Ui^hen  uppeiU.  fnq»,bg.  takifn-     i.     ■ 

•  ■',  jurisdiction  of  appeals  from  final  jud^Bcnte 
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INDEX. 

Appeals  —  Contlsved* 

III.  To  ooumT  OF  APPEALS  —  Contifiucd. 

1.  IVheit  appeal  may  be  taken  —  Continued. 

limitation  of  time  to  appeal. 

from    final   judgment    after   affirmance    of    interlocutory 

judgment 1886 

from  refusal  of  new  trial  by  appellate  division 1886 

from  final  order  in  summary  proceedings  to  recover  pos- 
session of  land  to  be  taken  only  by  leave. 2961 

SL  Questions  reviewed. 

limited  to  questions  of  law .r 101 

unanimous  decision  that  evidence  supports  judgment  not 

reviewable 191 

reversal  below  presumed  not  to  be  on  facts 1838 

Questions  reviewed 1887 
ecision  by  divided  court  that  evidence  supports  finding. .  1837 

*  affirmance  of  interlocutory  judgment  on  appeal  from  final 

judgment 1860 

denial  of  new  trial  on  appeal  from  final  judgment 1850 

exception  not   necessary  to  review  judgment  on  verdict 

subject  to  opinion  of^  court 1880 

k.  case   on    appeal    from   judgment    on    verdict    subject    to 

L  ^   opinion  ox  court   1880 

*-  judgment  on  determination  of  appeal 1887 

S.  Security;  stay  of  proceedings. 

special  provisions  regulating  security  not  affected 1388 

'                    security  to  perfect  appeal 1826 

two  or  more  undertaicings  in  one  instrument 1884 

t                    sureties  to  undertaking 1884 

service  of  undertaking  and  notice  of  filing 1884 

I                     undertaking  need  not  be  approved 1835 

aotice  of  exception  to  sureties 1335 

[                    notice  of  justification 1336 

I '                   justificatton  of  sureties 1336 

[                    reference  on  justification  of  sureties 1335 

^                    expenses  of  reference  on  justification 1335 

,  admitting  prisoner  to  bail  pending  appeal 2063*2064 

I                     stay  pending  motion  for  leave 1810 

i                     security  to  stay  execution  on  judgment  for  money. ...:..  1327 

order  tor  further  undertaking  to  stay  execution 1327 

\                    stay  of  execution  on  judgment  for  delivery  of  property..  1328 

;                                on  appeal  from  judgment  or  order  of  affirmance. .  1332 

r                                on  judgment  for  cnattel . . . '. 1320 

on  judgment  directing  execution  of  conveyance. . .  1330 
on  judgment  for  sale  or  possession  of  real  prop- 
erty   1831 

*  on  judgment  of  foreclosure  and  for  deficiency. . . .  1381 

4b  Hearing;  determination^  etc. 

preference  of  appeal  involving  title  to  office 229 

of  second  and  subsequent  appeals 196 

of  appeals  from  unanimous  affirmances  by  appellate 

division 701 

of  appeals  from  decision  of  surrogate 701 

of  actions  by  or  against  persons  in  representative 

*  capacity 701 

I                                 of  appeals  from  judgment  declaring  statute  uncon- 
stitutional      701 

when  party  has  died  pending  the  action 701 

rendition  of  judgment  absolute. . , 104 

judgment   on   special   verdict    1187 

[                      may  ^ant  leave  to  amend  on  decision  of  demurrer 407 

I                     remittitur 104 

costs S251 

damages  for  delay 3251,  3264 
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INDEX. 
Appeals  —  Con  tinned. 

IV.    To  APPELLATE    DIVISION. 

1.  Applications  for  provisional  remtdits  «nd  orders  wilk9mi 

notice. 

may  vacate  or  modify  without  notice,  orders  made  with- 
out notice IMi 

may  grant  order  applied  for  without  notice  and  refnaed 
below ; .,.  •  IMS 

may  erant  provisional  remedy  applied  for  without  notice 
and  refused  below IMS 

2.  When  appeal  may  he  taken. 

limitation  of  time UB 

final  judgments 13v 

interlocutory  judgments ISit 

orders 134T 

orders  out  of  court VM 

from  court  of  claims 

See  infra,  V,  From  court  of  claims. 

3.  Undertaking;  stay  of  proceedings, 

appellate  division  may  grant  stay 

security  not  required  to  perfect 

'  stay  ox  execution  on 

when  undertaking  operates  as  stay IS 

4.  Hearing;  questions  reviewed. 

papers  on  which  appeal  heard 

papers  to  be  filed 11 

where  heard 

transfer  of  appeal  to  another  department 281, 

certified  copy  of  order  to  be  transmitted  to  county  dcrk. 
preference  of  appeal   involving  title  to  office 

from  judgment  declaring  statute  aaconstitnttonal. . 

in  actions  by  or  against  persons  acting  in   repre- 
sentative capacity 

from  decision  of  surrogate 

questions  reviewed  on  appeal   from  judgments 

from  judgment  on  decision  or  report 

from  final  judgment  after  affirmance  of  incerlocn- 
tory  judgment  V, 

from  final  jud|(ment  after  denial  of  new  trial  by 
appellate  division   

IL  Determination  and  judgment, 

on  appeal  from  judgment  on  deciaion  or  rq;>oTt 

entry  of  order  on  determination 

entry  of  judgment  on  order  determining 

judgment-roll  on  determination 


V.   FbOM    COUMT  op  CLAIlfl. 

from  orders  and  judgments 

questions  reviewable  .   

practice 

time  for  taking  appeal 

notice  of  appeal SMj 

settlement  of  case    STT  ] 

service  of  case  on  appeal ttf  '■ 

amendments  to  case S7T  ; 

preference  of   appeals 

questions  reviewable 

judgment , 
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INDSX. 

pBmtdm  —  CoBtim«e4. 

VI.  Faou  snimocATB's  cootr. 

1.  Whsm  appeal  may  be  iaksn» 

how  determination  of  surrogate  reTiewed 2481 

when  party  may  appeal 2S68 

after  jury  trial  in  N.  Y.  county  of  proceedings  for  pro* 

bate  of  will   2M7 

after  jury  trial  of  proceedings  to  sell  decedent's  realty  to    ' 

pay  debts 2549 

from  decree  for  distribution  on  sale  of  realty  for  dece- 
dent's debts  2791 

no  appeal  from  decree  or  order  on  default 2668 

when  person  not  a  party  may  appeal 2609 

to  what  court  appeal  lies  2570 

time  to  appeal 2572 

designation  of  parties  to  appeal 1296,  2575 

neceMary^  parties  to   2(79 

bringing  in  additional  parties  after  appeal 2578 

substitution  of  representative  of  deceased  party. . . .  1207,  2575 

proceedings  when  party  dies  pending  appeal 1298,  2575 

order    of    substitution    of    representatire    of    deceased 

•party  .  .  . 1399.  2575 

I  service  of  notice  of  appeal 2574 

appellate    court    may    supply    defect    in    perfecting    ap- 
peal     1303,  2575 

fees  for  certifying  papers 2567 

stipulation   waiving  certification   of  papers 2667 

%  Security;  stay  of  proceedings. 

security  to  perfect  appeal 2577 

undertaking  to  stay  execution 2578 

undertaking  to  stay  commitment  for  disobedience  to  de* 

!  cree  or  order 2679 

amount  of  undertaking  to  stay  proceedings 2680 

,  undertaking  on  appeal 1306-1SO9,  2676 

requisites  of  undertaking 2581 

action  on  undertaking ^ 2581 

suspension  of  decree  for  probate  by 2582 

powers  of  executors  and  administrators  pending  appeals.  2582 
decree  revoking  probate  or  letters  not  stayed 2583 

I  removal,  etc,  of  executor,  administrator  or  guardian  not 

•Uyed 2583 

removal,  etc.,  of  testamentary  trustee  not  stayed 2583 

appointment  of  temporary  administrator  or  appraiser  not 

•toyed 2588 

perfected  appeal  stays  proceedings  in  .cases  not  expressly 
provided  tor 2884 

&  Hearing;  qttestioHs  reviexued. 

bringing  up  intermediate  orders  for  review 2671 

brings  up  for  review  each  decision  excepted  to« 2645 

may  be  on  law  or  facts 2676 

facts  reviewable  only  on  case  settled 2676 

i4>pdlate  court  has  same  power  to  decide  facts  as  surro- 
gate   2686 

appellate  court  may  take  further  testimony  and  appoint 

referee  .  . 2586 

immaterial  error  in  admitting  or  rejecting  evidence  to  be 
disregarded 2646 

4.  Determination  and  judgment. 

Judgment  or  order  on  appeal 2667 

awarding  restitution  on  reversal 2687 

order  to  be  transmitted  and  carried  into  effect 2685 

jnry  trial  on  reversal  in  probate  cases 2688 

award  of  costs ••••••••••. 2669 

costs  same  as  in  supreme  court • •«.. 
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Appeals  —  CoBtlniied.  • 

!  Vll.    To  SUPREME   COURT   PROM    INFERIOR  COURTS. 


when  appeal  may  be  taken ISlI 

orders  affecting  substantial  rights  appealable 1S4S 

from  New  York  municipal  court ^ 3311 

where  and  how  heard IM 

limitation  of  time  to  appeal 1341.  1^ 

security   not   required  to   perfect 1341.  1341 

secaritv  to  stay  execution 1341,  13fl 

to  be  heard  by  appellate  division,  except  in  first  and  fourth 

departments 13M 

to  be  heard  by  appellate  term  in  first  and  fourth  departments.  ISM 
>  •'  allowance  of  appeal  to  appellate  division,  first  def>artment... .  13lf 

where  judgment  or  order  on  appeal  entered If 

judgment  on  appeal  from  N.   Y.  municipal  court ** 

allowance  of  appeal  to  appellate  division 

stay  on  appeal  to  court  of  appeals 12 

Vni.  From  city  court  of  New  York. 

to  supreme  court   from  judgment Zii 

from  order  or  interlocutory  judgment 3U 

where  and  how  heard   1 J^ 

time  to  appeal  i 31$ 

clerk's    fees    for    certifying   papers 31M(| 

stipulation  waiving  certification  of  papers  «••*«■ 

hearing  of  appeal   

exercise  of  discretion  may  be  reviewed 

stipulation    for    judgment    absolute    on    affirmance    of    order 

granting   new    trial    ;  •, Sll 

when  appeal  may  be  taken  to  appellate  division . . » S^lf 

practice  and  proceedings  on  appeal  to  appellate  division TM 

time  to  appeal  to  appellate  division ftl 

enforcing  determination  of  appellate  court .Hll 

judgment  absolute  on  affirmance  of  order  granting  new  trial.  ^1J 
costs 

IX.  From  local  courts  of  Albany  and  Troy. 

to  county  court  from  Albany  city  court 

to  county  court  from  Troy  justice's  court 


From  justiobs'  courts. 

1.  When  appeal  may  be  taken. 

who  may  appeal 

judgment  reviewable  onlv  by  appeal 

to  county  court  from  oraer  on  claim  to  ttirplus  on  sale  of 

strays 

to  supreme  court  from  order  on  claim  to  surplus  on  sale 

of  strays 

from  order  on  demand  for  possession  of  strays 

from  final  order  on  proceedings  for  sale  of  stray 

from  judgment  foreclosing  mechanic's  lien 

%.  Taking  the  appeal;  justice's  return. 

to  what  court  appeal  to  be  taken 

when  and  how  taken  . 

service  of  notice  on  justice 

payment  of  costs  and  justice's  fee 

service  of  notice  on   respondent , .' 

supplying  defects,  etc.,  in  perfecting  8iH>eal 

demand  of  new  trial  as  of  right 

justice's  return 

return  after  tc-m  of  office 

tompelling  further  return 


L 


B.  Stay  pf  execution. 

undertaking  to  stay  execution 

filing  undertaking  when  justice  is  dead. 
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kypeala  —  Coatliived*  •     ■ 

X.  FsoM  justices'  courts -^  Continued. 

4.  Hearing  and  determination. 

hearing  .  . 8062 

papers  on  appeal  .  . 9063 

stipulation  .  by   respondent   for   reversal 9062 

dismissal  for  failure  to  prosecute S062 

determination,  when  justice  unable  to  make  return 9056 

determination,  when  error  in  fact  alleged 3057 

setting  off  costs  and  recovery 9050 

costs  below  included  in  disbursements S060 

judgment 3063 

judgment-roll 9061 

restitution  on  reversal 8058 

new  trial  on  appeal  from  judgment  by  default 3064 

proceedings  on  new  trial  before  justice 8065 

costs  of  appeal 3063 

to  whom  costs  awarded  .   ^ 9066 

amount  of  costs 8067 

; 

t  5.  New  trials  of  right  on. 

'  See  "Justice  of  the  Peace;  "  "  New  Teial." 


[         in  person  or  by  attorney 65,  2528 

^         of  one  attorney  for  more  tlian  one  defendant 470 

f         time  for 421 

when   summons   served  on  guardian  ad  litem   of  absent 

infant 473 

how  made 421 

notice  or  pleading  to  be  subscribed  by  attorney . : 421 

;  without  demand  for  copy  of  complaint 422 

I  voluntary,  is  equivalent  to  service  of  summons 424 

demand  for  copy  of  complaint 479 

I  motions  on  default  of  appearance 768 

;  after  appearance,  papers  to  be  served  on  attorney 709 

demancl  for  notice  of  assessment  of  damages  is  not 1219 

in  person  or  by  attorney  in  condemnation  proceeding 8364 

of  infant  or  incompetent  person  in  condemnation  proceeding. . .  3363 
'  to  oppose  application  for  sale,  etc.,  for  corporate  real  property..  8303 

I  in  surrogates  court,  jurisdiction  acquired  by  appearance 2474 

'  effect  of  appearance    ^*>9, 

,  may  be  in  person  or  by  attorney 2528 

[  person  not  cited  on  probate  of  will 2617 

I  persons  interested  on  application  for  probate  of  heirship.  2655 

L  of  persons  not  cited  on  application  for  administration 2663 

■         In  jnstice's  court,  action  commenced  by 2876 

I  ■  in  person  or  by  attorney 28^6 

^  of  guardian  ad  litem  for  infant 2887,  2888 

proof  of  attorney's  authority   2890 

to  wait  one  hour  for 2893 

of  plaintiff,  when  defendant  arrested 2800 

L  Constitution  or  coust. 

a  court  of  record  .   .,. 3 

seal  of S82 

designation  of  justices  of 220 

must  be  filed 229 

revocation 222 

judge     not     disqualified     when     policyholder     of     insurance 

compan^r   46 

associate  justice  may  preside   2?8 

quorum    220,  230 

Biamb^  of  jufftices  necessary  to  decisiont .••.•«..f..«..  220,  280 
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INDBX. 

Appellate  DiTtsion  —  Oontlnned. 

I.  COifSTiTUTioN  or  COURT  —  Coiitiniied. 

mppotntment  of  times  and  places  of  terma. . . . 

of  terms  to  be  published 

of  extraordinary  terms  of 

location  of  courts 

reports  of,  see  "  Supsbmb  Coubt  Rbvoetsk." 


TI.  Officers,  coitrthovses,  etc. 

appointment  of  clerk   88, 

deputy  clerks 

librarian 

stenographers • 

attendants  

consultation  clerk  in  .fourth  department 

reporter  •  280^ 

tleili  must  attend  term 

attendance  of  officers  at  Jterm 

pajrment  of  fees  and  expenses  of  officers 

stationery  and  minute  books 

heating,  etc.,  of  courtroom 

telegraphing  day  calendar  to  county  clerks 

III.   JUBXSDICTION    AND  P0WBB8. 

powers   of  justices   of 

api>ointment  of  special  and  trial  terms  by 

assignment  of  justices  to  hojd  trial  and  special  terms 

designation  of  temporary  jail  by  presiding  justice. .    135.  ISiS, 

transfer  of  appeals  to  another   department 220. 

power  to  make  rules 

jurisdiction 

submission  of  controversy  to....... 1279-1 

may  vacate  or   modify   without   notice,   orders  made    wttfaout 

notice 

may    grant   order    applied    for    without    notice,    and    refused 

below   

may  grant  provisional  remedy  applied  for  without  notice  znd 

refused  below 

may  grant  stay  pending  appeal 

may  hear  exceptions  in  first  instance 

motion  for  new  trial  to,  when  trial  by  court  or  referee 

judgment  on  motion  for  new  trial  in  first  instance 

judgment  on  appeal  from  judgment  where  special  or  general 

verdict  rendered 

may  supply  defects  and  irregularities 

may  grant  leave  to  amend  on  decision  of  demurrer 

when  mandamus  granted  by 

See  "  Mandamus." 

when    writ  of  prohibition   granted  by 

See  "  Prohibition." 

when  certiorari  to  review  granted  by 

See  "  Certiorari." 

IV.  ArPBALs  TO.    See  "  Appeals." 

Apportionment. 

rents,  annuities  and  dividends  on  death  of  person  interested... 

Apprstisers. 

reference  on  application  for  appointment 


of  vessel  attached 

appointment  oft  for  estate  of  decedent gl^ 

on  application  to  mortgage  decedent's  realty  to  pay  dd)ts. .  2i^ 
by  surrogate's  court  not  stayed  by  appeal 3S9ni 

appraisal  of  decedent's  estate 2711; 

clerks  of  surrogates'  courts  not  to  act  as g9>; 

Ices,  in  surrogate's  court SMSk  tTO 


INDEX. 
JLrMtratton. 

I.   TbB  SUBlflSSION. 

when  submiftsion   cannot  be  made 

I  what  controversies  may  be  submitted 23M 

execution  and  acknowledgment  of   submission 2306 

majr  stipulate  for  entry  of  judgment  on  award 2366 

a|>pointment  of  additional  arbitrator  or  umpire 2887 

additional  arbitrator  or  umpire  to  sit  with  original  arbitrators.  2367 

appointment  of  time  and  place  for  hearing « . . . .  2368 

notice  of  hearing 2368 

adjournments 2368 

I  oath  of  arbitrators   2360 

M'bhrator   may  issue  subpoena   864 

requiring  attendance  of  witnesses    2870 

all  the  arbitrators  to  meet 2371 

fees  of  arbitrators 2371 

'  riftht   to    revoke    2383 

who  ma^  exercise  right  to  revoke   *.,..  2888 

submission  cannot  be  revoked  after  close  of  hearings 2388 

revocation  of  submission  by  death  of  party  before  award....  2382 

by  ajipointment  of  committee  for  party 2382 

party  revoking,  liable  for  costs,  damages  and  expenses 2384 

recovery  against  party  revoking  limited  to  actual  damages...  2385 
effeet  of  futile  submission  on  limitation  of  action 411 

II.  Trb  awaio. 

award   by   majority    2871 

may  require  payment  of  fees  and  expenses 2371 

to  be  acknowledged  or  proved   2372 

I  motion  to  confirm 2873 

notice  of  motion  to  confirm   2873 

upon  what  grounds  vacated    2374 

when  award  may  be  modified  or  corrected 2376 

when  motions  to  vacate,  modify  or  correct  award  to  be  made.  2376 

stay  pending  motion  to  vacate 2370 

coats  on  vacating 2376 

'  rehearing  on  vacating 2374 

proeeedings  on  death  of  party  after  award 2382 

proceedings  where  eommittee  appointed  for  party  after  award.  2382 

^  IIL  ExniT  or  jvdgvbnt. 

y               entry  of  judgment  on  award 2378 

in  what  county  judgment  to  be  entered 2360 

costs  on  entering  judgment ,  rfi878 

jndgment*roll  2379 

docketing   judgment   2379 

effect 2380 

enforcement 2380 

appeal  from  order  or  judgment 2381 

entry  on  death  of  party  after  award 2382 

right  of  action  in  affirmance,  disaffirmance  or  modification, 

not  affected 2386 

r. 

pay,  penaions,  rewards,  arms,  etc.,  exempt  from  execution 1888 


See,  also,  "  Piotisional  RxictDixs.'* 

I.  Wssir  omxi  may  xtaus. 

writ  of  ne  exeat  abolished •..•.  548 

In  civil  cases  only  when  expressly  authorised. ......  •••«....  648 

right  to,  dependent  mi  nature  of  action ..•••••«....  549 

lor   non-payment   of   costs «•••• li 
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INDEX. 

Arrest  —  Continued* 

I.  Whin  order  may  issue  —  Continued. 

for  non-payment   of  contract  debt 16 

allegation  of  fraud  in  contracting  debt SO 

actions  for  funds,  etc.,  of  state,  municipalities,  etc 56 

complaint  demanding  performance  of   act Btt 

right  dependent  on  extrinsic  facts ^ 

when  of  right 651 

when   discretionary    551 

arrest  for  fraud,  not  affected  by  judgment  for  price;  etc 5SS 

foreign  judgment  does  not  affect  right SS 

against  person   usurping  office IMl 

prisoner  may  be  committed   for  civil  contempt  on   discharge 

from  custody   2Z8t 

in  habeas  corpus,  of  person  about  to  remove  prisoner...  2064-2>^ 

new  order  of,  against  escaped  sick  prisoner ISf 

of  juror  for  non-attendance 1110,  1U3 

of  delinquent  on  warrant  to  collect  fine 

II.  Exemption  and  privilege  from  arrest. 

not  abridged  by  provisions  relating  to  justices*  courts 

women  not  to  be  arrested,  except,  etc 

lunatics  and  idiots  to  be  discharged 

infants  under  fourteen  to  be  discharged 

persons  sued  in  representative  capacity  not  to  be  aiTCSted . . 
privilege   from 

of  officers  of  court 

of  attorneys   

of    witness   , 

of  officer  conveying  prisoner  through  another  county. . .  11 

of  prisoner  being  conveyed  through  another  county 11 

oflScer  of  unincorporated  association  exempt  in  action  against 

association IS 

discharged  insolvent  debtor  exempt 

privileged  persons  to  be  discharged 

discharge  of  witness  arrested  in  violation  of  privilege 

what  judges  may  discharge  witnesses  illegally  arrested 

order  discharging  privileged  person  does  not  bar  second  ar- 
rest   

of  witness  in  violation  of  privilege^  is  void 

damages  for  arrest  of  witness  in  violation  of  privilege 

liability  of  sheriff  for  arrest  in  violation  of  privil^fe 

III.  Tbb  order. 

who  may  grant  order 

when  to  be  made  by  court  only Btt 

time  for  rendition  of  final  decision Til 

proof  required  to  procure 

when    granted 

when  granted  without  complaint wm^ 

service  of  amended  complaint  to  sustain  order E8I 

may  be  granted  on  counterclaim XSI 

not  granted  with  injunction  or  attachment,  except,  etc. ......    tit 

in  actions  against  joint  debtors Idtf 

when  security  given  on  appeal 951 

not  granted  on  submitted  controversy ISBl 

contents  and  form  of  order 981 

to  whom  order  directed 6SI 

bail  to  be  specified W 

papers  to  be  filed 99 

security  upon  order  by  court 

security  upon  order  hy  judge 

vodertaking  not  impaired  by  remoral  of  action  from  county 
court •••.« 
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III.  Tbs  ewxa*- Continued* 

•ecority  for,  not  required  from  state,  municipality,  etc IMO 

liability  of  state,  municipality  or  officer  for  damages lOOO 

arrest  in  proceedings  supplementary  to  execution 2437-2439 

right  to  replevy  when  order  of  arrest  has  issued 1714 

costs  for  procuring  order  of  arrest 8261 

^Vf  VaCATXHO  OB  MODXPYIMG  ORDBR. 

to  whom  application  to  be  made S66 

time  for  rendition  of  final  decision 719 

when  order  granted  before  service  of  complaint 658 

time  for  making  application  to  vacate. 567 

time  for  making  application  to  increase  security 607 

►  • 

V.  ExccirrxNG  thb  obobs. 

how  order  executed 668 

order  of,  from  N.  Y.  city  court  to  be  executed  by  sheriff. . . .  889 
attachment    issued    by    surrogate    may    be    executed    in    any 

county   2516 

limiting  time  for  execution 661 

when  permitted  on  Sunday 6 

copy  of  papers  to  be  delivered  to  defendant 662 

sheriff  not  to  take  reward  for  waiting  for  prisoner 114 

prisoner  may  be  conveyed  through  another  county 118 

delivery  of  order,  etc.,  to  sheriff's  successor 187 

I              filing  papers  if  bail  not  given 590 

of  sheriff  by  coroner 174 

in  action  in  which  sheriff  is  plaintiff 179,  180 

sheriff's  fees  for  serving  and  executing  order 8807 

VI.   CtJSTODY    AND    DETBNTXOIT    OP    PBISOMBB.       See,    alsO,    "  IMPBISOIT- 

Wbmt." 

>  custody  of  prisoner • •  • 110 

term  of  imprisonment  limited ...• Ill 

i  support  of   prisoners 112 

sheriff  not  to  charge  for  food,  etc 118 

I  charges  for  lodging,  etc.,  of  prisoner 115 

I  prisoner  may  send  f&c  necessaries 116 

\  charges  for  rent,  etc.,  prohibited 117 

r  rewards  other  than  fees  allowed  by  law  prohibited 117 

when  entitled  to  jail  liberties 149 

time  to  serve  answer  of  person  arrested 566 

i  how  sheriff   confined ^ 175 

f  place  of  sheriff *s  confinement  deemed  a  jail 176 

attachment   in   contempt   not   to    issue  against   person   under 

arrest 2278 

habeas  corpus^  to  answer  for  civil  contempt 2278 

remand  of  prisoner  on  habeas  corpus  to  answer  for  civil  con- 
tempt  2282 

habeas  corpus  to  produce  prisoner  on  proceeding  to  discover 

death  of  life  tenant 2807 

sheriff's  liability  for  escape 158,     159 


» 


Vll.  Admission  to  jail  lxbertiss.     See  "  Jail  Libbbtibs  " 

VUI.  Discharge  from  arrest.     See,  also,  *'  Insolvent  Debtors." 

for  delay  in  prosecuting  action 572 

for  delay  in  entering  judgment   572 

for  delay  in  issuing  execution 572 

release  on  discharge  of  insolvent  debtor  .' 2185 

how  validity  of  discharge  of  insolvent  debtor  tested 2185 

validity  of  ^discharge  of  insolvent  debtor  may  be  attacked  on 
motion  to  vacate • 2187 
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INDEX. 

Arrest  —  Continued. 

I.  Whsn  ORDBft  MAY  ISSUE  —  Continued. 

for  non-payment  of  contract  debt M 

allegation  of   fraud  in  contracting  debt W 

actions  for  funds,  etc.,  of  state,  municipalities,  etc 50 

complaint  demanding  performance  of   act Stt 

right  dependent  on  extrinsic  facts 6S0 

when  of  right 651 

when   discretionary 51 

arrest  for  fraud,  not  affected  by  judgment  for  price,  etc....    SS 

foreign  judgment  does  not  affect  right 

against  person   usurping  office 19tt; 

prisoner  may   be  committed   for  civil  contempt  on   discharge 

from  custody 2381 

in  habeas  corpus^  of  person  about  to  remove  prisoner...  2051-2f^ 

new  order  of,  against  escaped  sick  prisoner 12T 

of  juror  for  non-attendance 1110,  1151 

of  delinquent  on  warrant  to  collect  fine 2389 

II.  Exemption  and  privilege  from  arrest. 

not  abridged  by  provisions  relating  to  justices*  courts....... 

women  not  to  be  arrested,  except,  etc 

lunatics  and  idiots  to  be  discharged 

infants  under  fourteen  to  be  discharged 

persons  sued  in  representative  capacity  not  to  be  srrestcd... 
privilege   from 

of  officers  of  court 

of  attorneys    

of    witness   ^ 

of  officer  conveying  prisoner  through  another  county...  11 

of  prisoner  being  conveyed  through  another  county ...    11 
officer  of  unincorporated  association  exempt  in  action  against 

^  association li 

discharged  insolvent  debtor  exempt 

privileged  persons  to  be  discharged. 

discharge  of  witness  arrested  in  violation  of  privilege 

what  judges  may  discharge  witnesses  illegally  arrested 

order  discharging  privileged  person   does  not  bar  second  ar- 
rest  

of  witness  in  violation  of  privilege  is  void 

damages  for  arrest  of  witness  in  violation  of  privilege 

liability  of  sheriff  for  arrest  in  violation  of  privilege 

III.  Tbb  order. 

who  may  grant  order 

when  to  be  made  by  court  only 

time  for  rendition  of  final  decision 

proof  required  to  procure 

when    granted   

when  granted  without  complaint 

service  of  amended  complaint  to  sustain  order 

may  be  granted  on  counterclaim 9 

not  granted  with  injunction  or  attachment,  except,  etc Tit 

in  actions  against  joint  debtors 190 

when  security  given  on  appeal 881 

not  granted  on  submitted  controversy IJBi: 

contents  and  form  of  order • • Mt 

to  whom  order  directed 6S1 

bail  to  be  specified 561 

papers  to  be  filed W 

security  upon  order  by  court BV 

security  upon  order  by  judge tS9 

vndertaking  not  impaired  by  remoral  of  tction  ftora  eeunty 
court • Iff 
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m.  Ths  (ttMOt — Continued. 

■ecurity  for»  not  required  from  state,  municipality,  etc ld|90 

liability  of  state,  municipality  or  officer  for  damages 1900 

arrest  in  proceedings  supplementary  to  execution 2487-2430 

right  to  replevy  when  order  of  arrest  has  issued 1714 

costs  for  procuring  order  of  arrest 8261 

^Vf  VaCATlHO  Oft  MODXPYING  ORDBt. 

to  whom  application  to  be  made S66 

time  for  rendition  of  final  decision 710 

when  order  granted  before  service  of  complaint 658 

time  for  maxing  application  to  vacate 667 

time  for  making  application  to  increase  security 607 

V.   EXXCUTING    THB    ORDBS. 

how  order  executed 668 

order  of,  from  N.  Y.  city  court  to  be  executed  by  sheriff 880 

attachment    issued    by    surrogate    may    be    executed    in    any 

county   2516 

limiting  time  for  execution 661 

when  permitted  on  Sunday 6 

copy  of  papers  to  be  delivered  to_  defendant 662 

•heriff  not  to  take  reward  for  waiting  for  prisoner 114 

prisoner  may  be  conveyed  through  another  county 118 

delivery  of  order,  etc.,  to  sheriff's  successor 187 

filing  papers  if  bail  not  given 600 

of  d^eriif  by  coroner 174 

in  action  in  which  sheriff  is  plaintiff 170,  180 

aheriff*s  fees  for  serving  and  executing  order 8807 

VI.  CtlflTODY    AND    DSTZNTXOir    OF    FEISOHEI.       See,    alsO,    "  iMPRXSOir- 

Wbht." 

[              custody  of  prisoner • 110 

I              term  of  imprisonment  limited Ill 

\             support  of   prisoners 112 

•heriff  not  to  charge  for  food,  etc 118 

>              charges  for  lodging,  etc.,  of  prisoner 116 

*  prisoner  may  send  {6r  necessaries 116 

*  charges  for  rent,  etc.,  prohibited 117 

'             rewards  other  than  fees  allowed  by  law  prohibited 117 

when  entitled  to  jail  liberties 140 

time  to  serve  answer  of  person  arrested 566 

(              how  sheriff   confined ^ 176 

place  of  sheriff's  confinement  deemed  a  jail 176 

attachment   in   contempt   not   to    issue  against    person   under 

arrest   • . .  2278 

habeas  corpus^  to  answer  for  civil  contempt 2278 

remand  of  prisoner  on  habeas  corpus  to  answer  for  civil  con- 
tempt   2282 

habeas  corpus  to  produce  prisoner  on  proceeding  to  discover 

death  of  life  tenant 2807 

;             BheriiTs  liability  for  escape 168,  160 

VII.  Admission  to  jail  liberties.     See  "  Jail  Liberties." 

Vtll.  Discharge  from  arrest.     See,  also,  "Insolvent  Debtors." 

for  delay  in  prosecuting  action 672 

for  delay  in  entering  judgment   572 

for  delay  in  issuing  execution 572 

release  on  discharge  of  insolvent  debtor  .' 2185 

how  validity  of  dtscharge  of  insolvent  debtor  tested 2185 

validity  of  .^discharge  of  insolvent  debtor  may  be  attacked  on 

motion  to  vacate 2187 
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Arrest  —  Continued. 

IX.  Procxbdings  aftbk  judgment.     See,  alio,  *'  ExBCYmov." 

plaintiff  must  prove  allegation  of  fraudalent  miaapplicatioa. 

arrest  after  final  judgment 151 

execution  against  person  after  order  of  arrest UK 

X.  Bail. 

punishment  for  giving  fictitious  bail U 

defendant  must  be  discharged  on  giving  bail fSTl 

importunity  to  procure 673 

defendant  may  elect  to  give  bail  or  bond  for  tiberties 574 

contents  of  undertaking 575 

examination  of    sureties 576 

justification  of  sureties 576 

notice  of  justification  in  N.  Y.  city  court SIA 

service  of  papers  on  plaintiff's  attorney 577 

when  bail  deemed  accepted 577 

iM»tice  of  rejection 577 

notice  of  justification  on  rejection  by  plaintiff 578  ; 

substitution  of  new  bail  on  rejection  by  plaintiff 578 

qualifications 571 

examination  in  justification 560 

allowance    of 5N 

deposit  in  lieu  of  bail *  882 

payment  of  deposit  into  court 8|S 

substitution  of  bail  for  deposit 

application  of  deposit 

direction  for  payment  of  deposit  to  third  person 

when  sheriff  liable  as  bail 887 

f proceedings  on  judgment  against  sheriff 5^ 

lability  of  bail  to  sheriff 

XI.  Chakging  and  dxscrakgikg  bail. 

exoneration  by  surrender  of  defendant 891. 

how  surrender  to  be  made. 

bail  may  arrest  defendant  to  effect  surrender 

exoneration  by  defendant's  voluntary  surrender 

custody  of  person  surrendered  in  exoneration Ill 

liabilities  oi  sheriff  as  bail ^ 88U 

rights  of  sheriff  liable  as ^ 585 

bail  to  be  proceeded  against  by  action  only W{ 

action  against  bail  only  after  return  of  execution Sw 

duty  of  sheriff  on  execution  to  charge  bail 6B8 

defences  in  action  against  bail ^ 

relief  of  bail  when  defendant  arrested  for  crime flW 

exoneration  by  death  of  defendant 681 

exoneration  by  discharge  of  defendant  from  obligation 601 

extension  of  time  to  surrender  defendant 661 

payment  of  costs  as  condition  of  exoneration 661 

XII.  In  Niw  YoKK  city  coitht. 
1.  General  provisions. 

time  of  defendant  to  answer • •• VM 

power  to  relieve  from  imprisonment Mw 

notice  of  non-acceptance  of  bail • 51iB 

notice  of  justification  of  bail *>  5168 

%  In  marine  causes. 

order  of  arrest • JJJ 

contents  of  order ^2 

execution  of  order wTl 

•ervice  of  summons  and  order ...•• S7I 

bail  or  deposit  before  return >W  ffl 

after  return .■•• •••• < 
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rremt  —  Continiied, 

LII.  Ih  New  York  city  court  —  Continued. 
2.  In  marine  causes  —  Continued. 

custody  of  defendant 8188 

return  of  sheriff 8184 

appearance  and  proceedings  after  return 8186 


^ 
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[IL  In  justices'  courts.    See,  also,  "  Justice  of  the  Pracb." 

^riTilcge  from  arrest  not  abridged  or  affected 2904 

Females  exempt 2884 

in  what  actions  order  granted 2888 

frounds  for  |nranting  order 2884 

proof  of  extrinsic  facts  necessary  in  action  for  misappropriat- 
ing funds  2908 

sufficiency  of  papers 2896 

plaintiff's  undertaking  on 2896 

contents  of  order   2887 

execution  of  order 2898 

constable's  return  2889 

plaintiff  must  appear  when  notified 2899 

defendant  to  be  kept  in  custody 2900 

motion  to  dischar^  from  arrest 2901 

effect  of  order  discharging 2902 

when  summons  accompanied  by  order  returnable 2877 

discharge  of  defendant  on  adjournment  by  plaintiff 2964 

undertaking  for  discharge  of  defendant  pending  adjournment.  2968 

IV.  Iv    Nrw    Yorx    municipal    courts.       See,  also,  "  Niw  York 
Municipal  Courts." 

order 3210,  3211 

proceedings  on  order 8218 

tV.  In  local  courts  op  Albany  and  Troy. 

in  Troy  justice's  court    3210,  3211 

I  in  Albany  city  court   3210,  32il 

iMwlt  And  Battery. 

included  in  terra  "  personal  injury  "  3343 

limitation   of  actions 384 

jurisdiction  of   N.   Y.   city  court  over  actions   for   assaults  on 

vessels 317 

arrest  in  marine  action  in  N.  Y.  city  court 3177-3187 

excepted  from  jurisdiction  of  justice's  court   2863 

of  Albany  city  court    2883,  3223 

of  Troy  justice's  court    2863,  3223 

costs  when  recovery  is  less  than  $50  3228 

■aeaament  of  Damaffea. 

I.  In  actions. 

by  jury  in  action  to  recover  money 1183 

on  ju^ment  by  default 1215 

in  replevin  after  trial    1726 

on   judgment   by  default    1729 

deposition  witnout  state  for  use  on 883 

in  action  for  negligently  causing  death   1904 

II.  Writ  of. 

for  general  provisions,  see  "  Writs." 

a  state  writ   1991 

substituted  for  writ  of  ad  quod  damnum  1901^ 
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INDEX. 

Aaaessment  of  DAmases  —  Continued* 

II.  Wmt  of  —  Continued. 

may  issue  on  behalf  of  United  States Silt 

application  for  writ SMf 

attorney-general  or  district  attorney  to  make  application 21IS 

to  whom  writ  directed 21M 

contents 2107 

advertisement  of  notice  of  execution 210S 

sheriff  to   summon  jurors 2100 

jurors  to  be  sworn 211d 

view  by  jury 2111. 

jury  to  make  inquisition 2111 

second  jury  on  disagrceo^cnt  of  first. 2111 

inquisition  to  be  signed  and  filed 2111 

return  of  sheriff  to  writ 2111 

notice  of  application  to  confirm  or  set  aside 2112 

setting  aside  inquisition 2US 

order  confirming 2114 

vesting  of  title  in  state 2114.  211< 

state  treasurer  to  pay  damages  to  governor 2119 

governor  to  pay  damages  into  court 2119. 

investment    of 2llT 

determination  of  claims  to  money  paid  into  court 211S 

See,  also,   "  Dkcedcnts'  Estates;  "  "  Exictrroas   Aim  Ai>- 

MlWISTRATOaS." 


defined,  in  surrogate's  practice, 
order  or  decree  as  evidence  of. 


Aflsivnee. 

may  include  cost  of  bond  in  commissions 

not  to  be  arrested,  except  for  personal  act 

official,  security  for  costs  by 3268,  3270.  S2Tt 

consent  of,  to  discharge  of  insolvent 


Asalvnuient. 

by  insolvent  debtor,  see  "  Insolvint  Dibtoks.*' 
on   application    for  discharge  from  imprisonment  under 
tion,   see  **  Execution." 

assignee  of  claim  may  sue.  .^ 

what  claims  or  demands  assignable 191t 

of  cause  of  action  for  usury 1911 

judgment   assignable 1912 

when  transfer  of  judgment  conveys  cause  of  action. .  .^ 1912 

assignee  takes  subject  to  equities  accruing  before  notice 1909 

counterclaims  in  actions  on  assigned  claims 90Z 

in  actions  by  assignees  of  bills  and  notes 602 

substitution  or  joinder  of  assignee  as  party TV 

assignor  of  judgment  must  acknowledge 13^ 

of  undertaking  on  attachment  on  discharge  of  defendant 7\<^ 

of  right  to  sheriff's  deed  on  sale  or  execution 147^ 

action  by  assign^ee  to  recover  chattel IttS 

liability  of  transferee  of  cause  of  action  for  costs 8MT 

Aaalirnnient  for  Benellt  of  Creditors. 

petition  of  surety  of  assignee  to  be  relieved  from  bond ttt 

preference  of  actions  by  or  against  assignee 791 

nling  notice  of  assignment  of  judgment  VKS 

consent  to  discharge  insolvent  debtor.... • 21S3 

Assfstnnee. 

when  writ  Issues  In  condemnatioA  proceeding 


INDBX 


jurisdiction  of  coanty  court  over  joint<stock  atsociatioiu 841 

action  by  or  against  president  or  treasurer 1910 

right  of  action  against  members  not  affected   1928 

what  deemed  an  association 1919 

death  or  incapacity  of  member  does  not  affect  action 1920 

substitution  of  successor  of  ofRcer 1920 

effect  of  judgment  against  officer 1921 

issuance  of  execution  against 1921 

action  against  members  after  execution  against  association . .  1922 

limitation  of  action  against  members  suspended 1928 

misnomer  of  member 1924 

improper  joinder  of  person  not  liable  or  dead 1924 

provisions  relative  to  determination  of  claim  to  real  property 

applicable IWO 
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X.  WhBN    WARBAHT  GRANTID. 

^  by  whom  granted  in  city  court  of  New  York 827 

[           time  for  rendition  of  final  decision 719 

not  to  be  granted  with  arrest  or  injunction,  except,  etc 719 

r            in  what  actions  granted  635 

facts  required,  to  procure  warrant 68(1 

in  action  against  public  officer  for  peculation 687 

may  be  granted  to  accompany  summons 688 

may  issue  on  counterclaim 720 

f            not  granted  on  submitted  controversy 1281 

in  action  to  charge  joint  debtor  not  summoned  in  previous 

I               euit  1940 

service  of  summons  after 688 

I            affidavits  to  be  filed 688 

undertaking  on   640 

I           contents  of  warrant 641 

\           to  whom  warrant  directed 641 

)            undertaking  not  avoided  by  defect  in  warrant 642 

\                       not  invalidated  by  want  of  jurisdiction 642 

I            secnrity  not  required  from  state,  municipality,  etc.... 1990 

\           liability  of  state,  municipality  or  officer  for  damages 1990 

I 

I  n.   ExBCtJTIOH    op    WAIMANT    PENDING    THX    ACTION. 

^            sheriff  to  execute  warrant  of  city  court  of  New  York 889 

\           levy  by  sheriff  after  term  of  office 644 

levy  on  defendant's  property 644 

I            seizure  of  books  of  account,  vouchers,  etc , 644 

;                        evidences  of  title 644 

■            unpaid  subscription  to  foreign  corporation 64(^ 

I            stock  of  corporation 647 

bonds,  notes  and  instruments  for  payment  of  money 648 

:             interest  in   real   property 646 

notice  of  attachment  of  real  property. .  .^ 649 

;            personal  property  capable  of  manual  delivery.^ 649 

personal  property  not  capable  of  manual  delivery 649 

property  discovered  in  action  by  sheriff 649 

third  person  to  furnish  certificate  of  defendant's  interest....*  660 

^            examination  of  person  refusing  certificate  of  interest 661 

undertaking  to  carrier  by  water 652 

connivance  to  prevent  levy  on  ^oods  aboard  ship 658 

inrentory  by  sheriff  and  appraisers 664 

•beriff  to  collect  debts,  etc.,  attached > » (^66 

may  sue  on  debts,  etc..  attached 665 

action  by  sheriff  in  aid  of  attachment 665 

action  by  plaintiff  in  aid  of  attachment 677 

•afo  of  perishable  goods  and  animals • 666 


.1 
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INDEX. 

Attaelkineiit  —  Continued* 

II.  ExscuTioK  OP  WAKSAirr  PXNViKo  TBI  ACTioM  —  Continued. 

enforcement  of  return  of  inventory 

refusal  to  return  inventory  a  contempt ,_ 

levy  not  superseded  on  appeal   13U 

additional  allowance  to  plaintiff  when  property  attached. 

computatibn  of  additional  allowance 

•hertfTs   fees  on 

for  levying  on  warrant. 

for  inventory  and  appraisal 

poundage « 

III.   VACATINO  or   MODXPYXITG   WASIIAlfT;    XNCmZASINO  SXCVKTTT. 

when  warrant  "  annulled  "    

who  may  move 

what  relief  may  be  asked 

motion  to  vacate  or  modify  or  increase  security 

to  whom  application  made 

time  for  rendition  of  final  decision 

on  what  papers  made 

denial  of,  not  to  prejudice  subsequent  motion. • 

restoration  of  attached  property  to  defendant 

restoration  of  books,  vouchers,  etc..  to  defendant 

delivery  of  undertekincrs  to  defendant 

assignment  of  undertakinfrs  to  defendant 

defendant  to  be  substituted  in  sherifTs  action 

cancetHng  notice  attaching  real  property 

sheriff  to  file  warrant  and  return  thereon 

rV.   DxSCRAtGI    OP    ATTACH  MINT. 

motion  for  discharge. 

undertaking  on   application 

application  by  one  of  several  defendants 

undertaking  by  one  of  several  defendants 

sureties  to  justify  if  required 

sheriff  to  retain  property  until  justification 

provisions  annly  to  vessels • 

partner  of  defendant  may  a|>o1y 

undertaking  by  partner  of  defendant 

proceedings  to  ascertain  value  or  sufficiency  of  sureties 

notice  of  application 

undertaking  by  junior  creditor  to  prevent  release  of  foreign 

vessel   

restoration  of  attached  property 

of  books,   vouchers,   etc 

delivery  of  undertakings  to  defendant 

assignment  of  undertakings  by  sheriff  to  defendant-...,..., 

defendant  to  be  substituted  in  sheriff's  action 

eantellation  of  notice  attaching  real  property • 

sheriff  to  file  warrant  and  return  thereon • ••••• 

V.   PltPStENCS^  BBTWBEN  WARtANTS. 

rule  as  to  executions  governs •• •••••••••••• 

levy  under  junior  warrant ^ 

.  undertaking  by  junior  to  prevent  release  of  foreisn  imad.  • .  • 

subsequent  attachment  of  foreign  vessel _. 

rights  of  junior  in  action  in  aid  by  senior  and  sheriff 3W 

action  in  aid  by  junior  iointly  with  sheriff 29 1 

rights  of  third  and  subsequent  creditors 19m  \ 

order  of  preference  as  against  execution «  140T,  ""^ 


INDEX. 

t^Uielameiit  —  Contliived.  >.  t  > 

VI.    ClaIXIS    of    third   partus    to   PROriRTY. 

trial  of  claim 108,  109, 

indemnity  by  plaintiff  to  sheriff 

affidavit  of  claimant 657 

application  by  claimant  to  court 658a 

undertaking    658a 

justification  of  sureties 658a,  690 

retention  of  property  until  justification 658a,  691 

pajrment  of  sneriff 's  fees,  etc 668a 

action  by  sheriff  on  undertaking * 658a 

finding  not  to  prejudice  claimant 659 

sheriR  to  keep  property  or  proceeds  until  judgment 674 

payment  of  money  into  court 676 

release  of  surplus  property  676 

sfaeriff^s  fees  for  noticing  jury 3307 

1.  Domestic  vessels. 

^                     proceedings  on  claim  660 

'                      appraisal    661 

*-                      undertaking  for  release 662 

order  for  discharge 668 

f                      action  by  defendant  on  undertaking 664 

\                     action  by  sheriff  on  undertaking 664 

I                      defences  in  action  on  undertaking 665 

i  sale  by  sheriff   671-673 

I  2.  Foreign  vessels. 

claim  of  ownership '666 

appraisal    666 

:>                     notice  of  appraisal  687 

undertaking  by  plaintiff  668 

discharge  of  foreign  vessel 669 

discharge  on  claim  of  title 670 

sale  by  sheriff   671-678 


^ 


I.  Actions  ix  aid  or  attachment. 

'             by  sheriff 656 

by  plaintiff 677 

'             costs  in  action  by  plaintiff /. . . .  677 

L            leave  to  plaintiff  to  sue 678 

joining  plaintiff  with  sheriff 679 

I             management  is  subject  to  direction  of  judge i . . . .  680 

I             rijshts  of  junior  in  action  by  senior  and  sheriff 703 

by  junior  plaintiff  jointly  with  sheriff 704 

ItTI.  Proceedings  after  judgment. 

entry  of  judgment  by  default  on  service  by  publication 1217 

to  wDOjn  execution  issues 706 

when  judgment  enforceable  only  against  attached  property..     707 

requisites  of  execution  after  levy  of  attachment 1370 

how  judgment  satisfied   708 

order  of^sale  of  property   708 

concealing  or  withholding  property 708 

collection  of  debts  and  choses  in  action •  • .     708 

sale  by  sheriff  under  order  of  court 708 

warrant  revived  by  reversal  of  judgment  for  defendant 3343 

effect  of  stay  of  proceedings  on  final  judgment  for  defendant.  3343 

IX.  Actions  against  sheriff. 

substitution  of  indemnitors  as  defendants 1421 

notice  of  application   1422 

terms  on  substitution 1423 

when  indemnity  relates  to  part  of  property 1424 

proceedings  when  officer  is  joined  witn  indemnitors 1425 

effect  of  order 1426 

officer  must  give  notice  of  action  1427 

property  seized  under,  not  to  be  replevied 1690 

loei 


INDBX. 

Attaehment  —  Continued. 

X.  Im  justices'  courts. 

in  what  actions  warrant  may  be  granted 

affidavit  on  application 

grounds  for  issuing  warrant 

to  be  issued  with  summons 

form  and  contents  of  warrant   

plaintiff's  undertaking < 

execution  of  warrant 


sale  of  perishable  property j'i"j": 

service  of  summons  and  warrant  on  actenaant 

undertaking  by  defendant - 

re-delivery  to  defendant 

claim  by  third  person 

bond  of  claimant  and  delivery  thereon 

judgment  in  action  on  bond  of  claimant 

action  by  defendant  on  claimant's  bond 

return  of  warrant 

motion  to  vacate  or  modify  warrant 

motion  to  increase  plaintiff's  security. . .  •  -  ...  • 

effect  of  vacating  warrant  on  jurisdiction  of  justice. 

proceedings  when  summons  not  personally  ^rved 

effect  of  judgment  when  summons  not  peraonally 

execution  when  summons  not  personally  served \'^CtC 

property  levied  on,  cannot  be  replevied l^W, 

XL  In  local  couars. 

1.  New  York  city  court. 


proof  required  to  obtain  warrant ^ 

order  for  service  of  summons  without  city  or  for  pubk 


tior   

sale  of  perishable  property  levied  on. 

9.  New  York  municipat  courts. 

when  warrant  to  issue  - 


8l  /*•  Albany  and  Troy. 

when  warrant  to  iisnc • .--- 

Attendants. 

of  courts,  not  to  practice  as  attorneys -••-. 

how     furnished ....••••••••••■..• 

of   appellate   division ^^Si' 

of  court  in  Kings  and  Queens  counties. 85, 

sheriff  to  designate  constables  and  deputies 97, 

penalty   for   neglect  to  attend 

of   New   York   city   court .^ 33 

tenure  of  office   and  fees  not  affected..' 

compensation     

Attorneys. 

I.  Qualifications  and  admission. 

refusal  of  admission  for  fraudulent  acts 

examination    and    admission 

board  of   law   examiners  created 

rules   for   admission    of 

rules   of   examination ••'."•.• 

changing  rules  for  examination  and  admission 

rules  may  exempt  graduate  from  clerkship 

admission   of,   from  other  states 

oath    of    office • 

certificate    of    admission • 

residence   in   adjoining  states , 

10(13 


INBEX. 

tttoraexs  »  €k»iitliiii«d. 

II.  SnsPEirsxoH  and  removal. 

\,          suspension  for  imaconduct 67 

\           disqualified   on  conviction   of  felony 67 

I            disbarment  of  former  prosecutor  for  defending  prosecution . .  80 

to  be  suspended  or  removed  only  on  notice 68 

service  of  notice  without  the  state 68 

district  attorney  to  prosecute  cases  for  removal « 68 

removal  operates  in  every  court 61) 

vacating  order  of   debarment 07 

expenses  of  proceedings  to  remove 68 

r.    WheK    DtSQUALIPIED    TO    ACT. 

of  judge,   in  matter  before  him 50 

partner   of  judge   before  judge 4tt,  50 

clerk  of  judge  before  judge 50 

clerk,  etc.,  in  his  own  court 01 

sfaeriflF.  coroner,  etc.,  not  to  practice 62 

of     surrogate 240,^ 

surrogate's  father  or  son  before  surrogate 2520 

clerks  of  surrogates'  courts 2509 

district  attorney,  etc.,  not  to  defend  after  he  leaves  office...  79 

partner  of  district  attorney,  etc.,  not  to  defend  prosecutions.  79 

constable  and  law  partner  of  justice  before  justice 28-'^ 

judge  of  court  of  claims 279 

nT.  Pkopessiomal  duty  and  conduct. 

non-payment  of  money  a  civil  contempt 14 

misbehavior,  neglect  or  disobedience  a  civil  contempt 14 

^Muming  to  act  as,  without  authority 14 

only  attorneys  to  practice  in  New  York  city 68 

penalty  for  unlawfully  practicing  in  New  York  city 64 

CreMe  damages  for  deceit 70 

deceit  a  misdemeanor   70 

tneble  damages  for  wilfully  delaying  cause 71 

not  to  lend  name 72 

not  to  buy  claim 78 

^          not  to  give  consideration  to  procure  business 74 

L         niademeanor  to  buy  claim  or  illegallpr  procure  business 75 

^         taking  bond,  etc.,  not  within  prohibition  against  buying  claim.  76 

imrty  prosecuting  in  person  within  prohibitions  on  attorney. .  77 

unlawfully  defending  prosecution  is  misdemeanor 80 

may  defend  himself  in  person 81 

liable  for  costs  for  pleading  scandalous  matter 545 

order  of  arrest  in  action  for  malpractice 540 

in  action  for  misapplied  funds. 540 

in  justice's  court  for  misappropriating  funds 2896 

limitation  of  action  for  money,  etc.,  received  by 410 

communications  to.  are  privileged  82^5 

privilege  waived  when  attorney  subscribes  will  as  witness. . . .  886 

.    AmABAHCB  AMD  AITTBOaiTy. 

appearance  may  be  by 55 

In  justice's  court  2886 

assignment  to  conduct  action  by  or  against  poor  person . .  458,  460 

463 

may  appear  In  proceedings  instituted  by  state  writ 1995 

of  rdator  in  state  writ  deemed  attorney  for  people 1995 

proceedings  on  death  or  disability 66 

appearing  for   two  or  more  defendants  to  receive  one  copy 

complaint ;  •  •  470 

want  of  warrant  of  attorney  cured  by  judgment  on  verdict, 

etc 721 

Imnaterial  omitnons  of,  cured  by  judgment  on  verdict,  etc. . .  721 

flay  ntiffy  Judgment  within  two  years  after  ctttry 13M 

1«68 


INDEX. 

AttaeliBftent  —  Contlniied. 

X.  In  justices'  courts. 

in  what  actions  warrant  may  be  granted 

affidavit  on  application  

grounds  for  issuing  warrant ^^^ 

to  be  issued  with  summons 2901 

form  and  contents  of  warrant   

plaintiff's  undertaking 

execution  of  warrant 

sale  of  perishable  property 

service  of  summons  and  warrant  on  defendant 

undertaking  by  defendant 

re-delivery  to  defendant 

claim  by  third  person 291! 

bond  of  claimant  and  delivery  thereon 

judgment  in  action  on  bond  of  claimant 

action  by  defendant  on  claimant's  bond 

return  of  warrant 201 

motion  to  vacate  or  modify  warrant V9^ 

motion  to  increase  plaintiff's  security gg 

effect  of  vacating  warrant  on  jurisdiction  of  justice 2Slt1 

proceedings  when  summons  not  personally  ^rved 

effect  of  judgment  when  summons  not  personally  serred 

execution  when  summons  not  personally  served 

property  levied  on,  cannot  be  replevied 1090, 

XI.  In  local  courts. 

1.  New  York  city  court, 

proof  required  to  obtain  warrant 

order  for  service  of  summons  without  city  or  for  pubUca- 

tior anj 

sale  of  perishable  property  levied  on SQ 

9.  f/tw  York  municipal  courts, 

when  warrant  to  issue  • 82LO. 

8l  In  Albany  and  Troy, 

when  warrant  to  issne •..........•.••...  S210. 

Attendants. 

of  courts,  not  to  practice  as  attorneys ••••. 

how     furnisned 

of   appellate    division 221, 

of  court  in  Kings  and  Queens  counties 05, 

sheriff  to  designate  constables  and  deputies 97, 

penalty    for   neglect  to  attend 

of   New    York   city    court SO~^ 

tenure  of  ofllice   and   fees  not  affected . . '. 

compensation     

Attorneys. 

I.    QUALIPZCATZONS    AND    ADMISSION.  J 

refusal  of  admission  for  fraudulent  acts .^i 

examination    and     admission Sll 

board  of   law   examiners  created 9(j 

rules   for   admission    of lS8l 

rules   of   examination 9l| 

changing  rules   for  examination  and  adn'ission SS\ 

rules  may  exempt  graduate  from  clerkship !S|j 

admission   of,   from  other  states M ; 

oath    of    office 9t\ 

certificate    of    admission 91 1 

residence    in   adjoining  states fl| 

10(13 
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ttopiieTv  ^  Con  tinned. 

II.    SUSnNSION    AND    SBMOVAL. 

siLBpension  for  nriaconduct 67 

disqualified  on  conviction   of  felony 67 

disbarment  of  former  prosecutor  for  defending  prosecution . .  80 

to  be  suspended  or  removed  only  on  notice 68 

service  of  notice  without  the  state 68 

district  attorney  to  prosecute  cases  for  removal 68 

removal  operates  in  every  court 61) 

vacating  order  of  debarment 07 

expenses  of  proceedings  to  remove 68 

pl.  When  disqualipibo  to  act. 

of  judge,  in  matter  before  him 50 

\          partner  of  judge   before  judge 49,  50 

clerk  of  judge  before  judge 50 

'           clerk,  etc.,   in  his  own  court Gt 

f          sheriff,  coroner,  etc.,  not  to  practice 62 

of     surrogate 240.^ 

surrogate's  father  or  son  before  surrogate 252!) 

clerks  of  surrogates'  courts 2500 

district  attorney,  etc.,  not  to  defend  after  he  leaves  office...  79 

I           partner  of  district  attorney,  etc.,  not  to  defend  prosecutions.  7S 

1          constable  and  law  partner  of  justice  before  justice 28-'^ 

[          judge  of  court  of  claims • 279 

|V.  PaOPKSSIOMAL  DUTY  AND  CONDUCT. 

non-payment  of  money  a  civil  contempt 14 

misbehavior,  neglect  or  disobedience  a  civil  contempt 14 

assuming  to  act  as,  without  authority 14 

only  attorneys  to  practice  in  New  York  city 68 

;'          penalty  for  unlawfully  practicing  in  New  York  city 64 

I          treble  damages  for  deceit 70 

'          deceit  a  misdemeanor   70 

treble  damages  for  wilfully  delaying  cause 71 

not  to  lend  name. 72 

\          not  to  buy  claim   ^ 78 

not  to  give  consideration  to  procure  business. 74 

'f,         misdemeanor  to  buy  claim  or  illegallpr  procure  business 75 

\          taking  bond,  etc.,  not  within  prohibition  against  buying  claim.  76 

I           party  prosecuting  in  person  within  prohibitions  on  attorney. .  77 

nnlawfully  defending  prosecution  is  misdemeanor 80 

may  defend  himself  in  person ^ 

^           liable  for  costs  for  pleading  scandalous  matter 545 

'           order  of  arrest  in  action   for  malpractice 549 

in  action  for  misapplied  funds 549 

in  justice's  court  for  misappropriating  funds 2806 

limitation  of  action  for  money,  etc.,  received  by 410 

t           communications  to.  are  privileged 8vUl 

privilege  waived  when  attorney  subscribes  will  as  witness. . . .  886 

V.  AmAlAHCB  AMD  AITTHOaiTY. 

appearance  may  be  by 55 

In  justice's  court   2886 

asrignment  to  conduct  action  by  or  against  poor  person . .  458,  460 

463 

may  appear  In  proceedings  instituted  by  state  writ 1996 

of  relator  in  state  writ  deemed  attorney  for  people 1996 

proceedings  on  death  or  disability ^ 65 

appearing  for  two  or  more  defendants  to  receive  one  copy 

complaint ;  • .  470 

want  of  warrant  of  attorney  cured  by  judgment  on  verdict, 

etc. 721 

Immaterial  amissions  of,  cured  by  judgment  on  verdict,  etc. . .  721 

may  aatiffy  Judgment  within  two  years  after  ctttry*.**. 1360 


INBBX. 


A.ttomey«  —  Gontinned. 

V.  Appearancx  and  authokity  —  Continued. 

revocation  of  authority  to  satisf j  judgment .« 

proof  of  authority  to  appear  in  justice's  court '.. 

prodoetion  of  authority  of  plalntifF's  attorney  in  action  of 

ejectment     1512-] 

not    liable    for    costs    because    of    contingent     interest     in 

recovery     • 

liability  for  costs  wben  security  not  given < 

VI.    SUBSCKIPTION    OF    PROCESS   AND   PLBAOINGS. 

process  to  be  subscribed  or  indorsed  by 

to   subscribe   summons • 

pleadings 

notice  of  appearance,  answer  or  demurrer 

order    of    arrest • 

warrant    of   attachment 

offer  and  acceptance  of  compromise 7j 

verification  of  pleadings  by " 

of    account 

VII.  Sebvice  op  papbbs  ON. 

service  of  papers   on 

by   leaving  at  residence 

by  leaving  in   office 

by  leaving  with  partner,  clerk,  or  person  in  charge  of  office, 
alter  appearance,  papers  to  be  served  on  attorney 

VIII.  Compensation. 

compensation     for     services 

lien  for  services  on  cause  of  action 

Hen  not  affected  by  settlement 

determination  and  enforcement  of  lien 

costs  to  poor  person  payable  to  attorney 

not  entitled  to  witness  fees  for  testifying  for  client.. , 


IX.  FaiviLfloe  and  exemptions. 

communications   to,    are   privileged 

privilege   from   arrest 

-    furniture  and  librtn-y  of  householder  exempt  from  execution. 

exemntion  from  jury  service 1090,   1C>S1.  11 

proof    of   exemption 1062;  " 

Attorney-General. 

I.  Powers  and  duties. 

partner  not  to  defend  prosecutions 

not  to  defend  after  leaving  office 

to  represent  state  before  court  of  claims 

superjutendent  of  public  worics  Jtto  assist  in  canal  claims. . . . 

to  aporove  bond  of  depositories  of  court  funds H 

to  appear  for  state  in  foreclosure  of  realty U 

searches  to  be  made  without  charge  for 

may  appeal  from  discharge  of  prisoner,  on  hid^eas  corfMS 

application  by,   for  habeas  corpus  to  testify 2011. 

no  fees  or  undertaking  to  brins  up  prisoner  on  habeas  corpus 

to  make  anplication  for  writ  of  ^^ssessraent  of  damages 211 

to  anpear  on  application  to  discharge  of  insolvent  debtor. . .     **" 
as  to  final  accounting  of  receiver  of  corporation « . , 

II.  Sekvicb  op  papeks  on. 

notice  of  claim  against  state  to  be  filed  with SKI 

summons  in  action  for  partition * 139i[ 

citation  on   probate  of  will 3611] 

on  petition   for  adminittratiott flVOj 

on  accounting  by  executor  or  administrator 3717 

notice  of  application  to  dtseharge  Hisohrent  debtor....  Slffi,  SSP? 
in.  action  io  enloroe  mediaaica'  Ucnft.  •••.•• SMS 


INDBX 
tttormer-Gencral  —  Continued* 

III.  AcnOM^  BT. 

'  erases  of  action  against  sane  defendant  to  be  joined 1M8 

eonsolidation  of  actions  by  people  against  different  defendttltt.  1968 

Joinder  of  relator  as  party  plaintiff  in  action  by  people 1966 

relator  to  give  sccnrity  for  costs,  etc 1966 

compensation,  when  relator  joined  as  party  plaintiff 1966 

'  when  he  must  begin  action  against  corporation 1606 

•gainst  directors  and  officers  of  corporation  for  misconduct..  1782 

in  name  of  people  to  dissolve  corporation It66,  1786 

reference  of  issues   ^j^.  1012 

[  to  annul  corporation   1797,  1798 

*  by  people  to  recover  public  funds 1076 

to  vacate  letters  patent  l^il'lSS^ 

in  name  of  people  against  usurper  of  office  or  franchise.  l9iS-l906 
See  "  Quo  WAaaAHTo." 

to  recover  penalty  or  forfeiture 1062*1964 

limitation  of  action  for  penalty  or  forfeiture b...     86T 

on   nndcrtaking  in  contempt   proceedings 2260 

against    sheriff    for   taking    insufficient    undertaking   in    oeo- 

tempt  proceedings 2291 

ejectment  for  real  property  escheated  or  forfeited 1077-1962 

application  for  state  writ ^""^ 

notice  of  motion  for  temporary  receiver  on  voluntary  dissolu- 
tion of  cort>oration  •• • ••••t..**. 


See  ••  Amitiatio*.** 

»      I.   GSNXaAI.  PftOVISIONS. 

fictitious,  punishable  as  a  civil  contempt • 14 

custody  of  person  surrendered  in  exoneration  of  ball flO 

surrender  on  removal  of  action  from  county  to  supreme  court.    846 

on  hearing  on  habeas  corpus  9036 

fixing    and    allowing    on    certiorari    to    inquire    into    deten- 
tion   r .....; 204M048 

pending  appeal  on  habeas  corpus  or  certiorari 2060-9064 

notice  of  justification  in  N.  Y.  city  court 8161 

n.  On  oaDsa  or  AxaEST.     See  "  Akkbst." 


lAnkraptcT* 

'         preference  of  actions  by  or  against  trustee 791 

notice  of  title  of  trustee  to,  of  judgment 1268 

discharge  in,  as  ground  for  vacating  arrest 666 

discharge  of  judgment  against  bankrupt 1268 

lien  on  real  estate,  not  affected 1268 

notice  of  application  1268 

I         summary  proceedings  to  dispossess  bankrupt  tenant 2281 

stay  of  warrant  on  undertaking  for  rent 2264 

trustee  to  give  security  for  costs ^68 

bankrupt  to  give  security  for  costs 


See,  also,  "  Saviwcs  Banks." 

petition  by,  for  change  of  name 2411 

superintendent  of  banks  to  approve  change 2411 

contents  of  petition  for  change 2412 

order  changing,  to  be  filed  with  superintendent  Of  banks 2414 

excepted  from  provisions  for  voluntary  dissolution .  * 2420 

action  on  notes  and  bills  used  aa  money,  not  limited 398 

1005 


|MDB£ 

limitation  of  actions  for  penalties  against  directors  «n4  stocks 

holders 

preference  of  actions  a^inst  hanks  of  issue 7 

order  of   arrest   in   action   ag^nst  agent   for   misapfwofkriating 
funds .•...,... 

in  Justice's  court 

deposit  of  money  collected  on  attachment. €4 

of  decedent's  funds  or  property 

of  money  by  temporary  administrator 

designation  of  dei)ositories  of  court  funds 7. 

accounts  of  depositories Till 

certificates  to  deposits  of  court  funds 


Baatardy. 

See,  also,  **  Legitimacy." 

sittings  of  court  may  be  private 

succession  of  illegitimate  children  to  mother. 

Battery. 


M 


See  **  Assault  and  BATTBay." 

Ba'vrdy  Houses. 

summary  proceedings  to  dispossess  tenant 

notice  by  neighbor  to  owner  to  commence  proceedings 

petition  by  neighbor  

service  of  precept  on  landlord  

final  order  against  occupant  in  proceeding  by  neighbor 

warrant  to  dispossess  defendant 

Blvamy. 

ground  for  annulling  marriage 11 

Bl^  of  PartlcMlars. 

court  mav  order 

penalty  for  default 

in  action  in  justice's  court 

Bills  and  Notes. 

not  to  be  acknowledged  or  proved 

when  notary's  certificate  of  protest  and  notice,  evidence 

service  of  affidavit  denying  notice  of  protest 

when  notary's  protest  evidence  of  demand 

when  memorandum  by  notary  evidence  of  notice. 

proof  of  presentment  and  protd^t  of  foreign  bills 

may  be  attached   

holder  to  certify  defendant's  interest  when  attachment  levied. . 

sale  on  execution,  when  attached 7 

deemed  assets  in  hands  of  executors,  etc 

action  on,  of  moneyed  corporation  not  limited , 

how  pleaded  .    ...- SM 

counterclaim  in  action  by  transferee 56f 

joinder  of  parties  severally  liable 4Si 

action  by  transferee  of 1901 

by  drawer  or  indorser  for  costs  and  expenses 1911 

order  for  trial  in  action  against  corporation ITIt 

extension  of  time  in  action  against  corporation. 1719 

actions  on  lost  instruments IWT 

indemnity  on  judgment  on  lost  instrument ISTT 

no  indemnity  by  state,  etc.,  on  lost  inttnimenCs 


Bills  of  Bxehsuave. 

See  **  Biixs  and  Nom." 
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included  in  *"  body  or  officer  "  on  review  by  certiorarf 2146 

is  "  person  "  under  condemnation  law 3358 

service  of  mandamus  on 207O,  2071 

of  certiorari  on    2130 

acrtion  by  people  against,  for  public  funds. 19(^1076 

preference  of  action  by  people  against 789 

order  of  arrest  in  action  against 649 

attachment  in  action  against 637 

injunctions  against  boards  of  state  officers 005 

I     taxpayer's  action  against   1925 

[.    noay  administer  oaths 843 

issuance  of  subpoena  by 854 

recalcitrant  witnesses  before    856 

habeas  corpus  to  bring  up  person  to  testify  before 2009 

no  security  on  appeal  by  board  of  state  officers 1313 

arbitrators  have  powers  of  boards  over  witnesses 2370 

Ay  Execution. 

See  "  Execution."  XIII. 
■da. 

See,  also,  "  Undertakings." 

I.    As   FSOPEKTY   AND   CHOSES   IN    ACTION. 

attorney  not  to  purchase   73,  75,       76 

justice  or  constable  not  to  purchase   3137,  3138 

action  on  penal  bond   1U15 

lesal  effect  of  condition  of  penal  bond    1015 

^         jurisdiction  of  justice 2862 

damages  for  breach  in  action  in  N.  Y.  city  court 316 

^         may  be  attached 64S 

'         holder  to  certify  defendant's  interest  on  attachment 650 

I         sale  on  execution  when  attached   708 

^         levy  of  execution  on  government  and  corporate  bonds.....  14P 
deemed  assets  in  hands  of  executors,  etc 2712 


r 


I 


FOKM   AND  SUrPICIENCY  IN  ACTIONS  AND  SPXCIAI.  PROCBBDINOS. 

form 812 

to  be  acknowledged   810 

party   need  not  join  with  sureties 811 

one  surety  sufficient,  unless,  etc 811 

putting  in  fictitious  surety  punishable  as  contempt 1^ 

fidelity  or  surety  company  equivalent  to  two  sureties 811 

execution  of,  by  fidelity  or  surety  company 811 

justification  by  fidelity  or  surety  company 811 

affidavit  of  sureties  or  party 812 

approval  by  court  or  judge   fil2 

petition  by  surety  to  be  relieved .•  ■  •  •  •  ^^^ 

accounting  by  principal  on  petition  of  surety  to  be  relieved.  812 
revocation   ot    appointment    of   principal    for   failure    to    tie 

new  bond 8J2 

when  several  sureties  may  justify  in  smaller  sum 813 

agreem-'nt  for  deposit  in  trust  company,  etc 813 

to  be  filed  816 

not  affected  by  change  of  parties 815 

immaterial  variance  from  statutory  requisites  does  not  affect.  729 

amending  defects  in   780 

not  Impaired  by  removal  of  action  from  county  court 346 

by  claimant  on  attachment  in  justice's  court 2912 

of  committee  on  lunatic,  on  petition  to  sell  realty. 2351 

of  guardian  of  infant,  on  petition  to  sell  realty. 2862 

Actions  on  bonds  in  actions  and  spkctal  procesdincss. 
no  appeal  to  court  of  appeals  from  judgment  of  ajfirmance  In 

action  on  individual  bond  on  appeal Ifil 

action  by  party  on  bond  to  people  or  public  officer 
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Bonds  —  Continued.  ^ 

m.  Actions  oif  bokm  in  actions  and  spbciai.  psoeuDXirst  —  ContiBaed. 

leave  to  sue  on  bond  for  benefit  of  litigant Sii 

jurisdiodon  of  N.  Y.  city  court  of  actions  on  bonds  in  that 

court 311 

action  on  bond  of  claimant  on  attachment  in  justice's  coort,  29iS 

2»i 
action  on  bond  on  petition  to  sell  realty 2X| 

IV.   Or  OFFICIALS. 

receivers,  trustees,  etc.,  deemed  officers II 

assignee  of  insolvent  debtor  deemed  officer 1{ 

on  assumption  of  public  office   If 

clerk  of  court  of  appeals 

of  depositaries  of  public  funds 

guardian  ad  litem  of  infant 474 

in  partition K 

for  legacy  or  distributive  share 

guardian  of  infant  after  partition 

committee  of  incompetent 

on   application  to   sell  real  property   of  infant   or  incompe> 
tent 2551- 

of  receiver 

increasing  bond  of  receiver 

V.  Actions  on  official  bonds. 

receivers^  trustees,  etc.,  appointed  by  court  deemed  o£Boers. . 

assignee  of  insolvent  debtor  deemed  officer 

in  what  court  to  be  brought 

when  demand  necessary • 

application  for  leave,  ex  parte, 

order  vacating  leave  on  notice 

of  sheriff,  application  for  leave  to  sue  on 

order  granting  leave   

where  to  be  brought 

actions  for  other  defaults  not  affected  by  pendency... . 

indorsement  on  execution  directing  manner  of  collect 
tion li 

sureties  may  plead  previous  payments,  etc,  as  defence.  1^ 

ratable  distribution  among  claimants 

of  surrogate,  leave  to  sue  upon IJ 

county  treasurer,  leave  to  sue  on,  for  failure  to  pay  au>Dey. 

leave  to  sue  on  official  bonds  of  other  officers Ij 

provisions  relating  to  sheriff  apply  to  other  officers 

VX.  In  sukkogatz's  coukt. 

1.  General  provisions, 

to  be  acknowledged  or  proved 

deposit  of  securities  to  reduce  penalty. 

liability  of  sureties  for  money,  etc.,  received  In  another 

capacity .^ 

when  new  bond^  may  be  required 

when  new  sureties  ma^  be  required 

order  that  principal  give  new  bond 

revocation  of  letters  for  failure  to  give  new  bond 

application  by  sureties  to  be  released 

release  of  old  sureties  on  giving  new  bond 

action  on  bond 

successor  may  sue  on  bond  on  revocation  of  letters 

action  when  no  successor  appointed 

sction  not  barred  by  commitment  f6r  cjontsuy^i 


IKDWL 

»4Ui  —  Goatlnved. 

n.  I«  suttoGATs's  couKT  —  Coiitiniicd. 
1.  G^neroi  ^fwuioiu -^  Condnocd. 

provisions  applicable  to  executors,  etc,  appointed  btfort 
enactment 9110 

to  prevent  decree  when  property  withheld  from  exeootor, 
etc 3708^  2n0 

on  payment  of  legacies 2T81 

purchaser's  bond  on  sale  of  executory  contract  for  lands.  2^80 

>  of  freeholder  appointed  to  sell  dccodent's  r^altf*  •  • 2787 

SL  Of  executors  and  administrators. 

of  executor  on  objection  against  him 2888,  2818 

of  administrator  with  wiU  annexed 2846 

!  of  administrator 2684 

of  county  treasurer  as  public  administrator 2886 

of  temporary  administrator 2870 

of  depository  of  temporary  adminiatrator 9S^ 

on  issuing  of  ancillary  letters 2600 

surety  of  executor,  etc.,  may  compel  accounting 2727 

I  on  decree  for  sale  of  decedent's  realty 2788 

f       H  Of  guardians, 

guardian  of  infant's  property 2881 

of  infant's  person 2881 

appointed  by  wiU  or  deed 2868,  2864 

4.  Of  testamentary  trustees, 

petition  for  security 2816 

form  of  bond  2816 

surety  may  compel  accounting. • 2808 


mm. 


r discovery  and  inspection,  see  '*  Discovny." 
production  compelled  only  by  order  or  subpoena  duces  tecum..     887 

of  forei^  corporation  are  presumptive  evidence 808 

admissibility  of  copy  of  books  of  foreign  corporation 080 

verification  of  copy  of  book  of  foreign  corporation 081 

general  provisions  for  discovery  applicable  to  surrogate's  court.  2688 

proceedings  to  compel  delivery  to  public  officer 2471a 

'    proceeding  to  obtain,  after  judgment  determining  title  to  office.  1062 

I    demand  for,  after  judgment  determining  title  to  office 1061 

seizure  of  books  of  account  under  attaebment 844 

restoration  on  vacating  or  discharging  attachment 710 

■adarlMS. 

may  be  subject  of  arbitration 2886 

laelt  of  Peace, 

when  a  criminal  contempt 0 

M^k  of  Promine  to  Msrrr. 

pleading  matter  in  mitigation  of  damages  606 

proof  in  mitigation  of  damages   686 

order  of  arrest  in  action  for   640 

claim  for  damages  not  assignable   1010 

attachment  not  to  issue 

excepted   from  justice's  jurisdiction 

of  Albanjr  city  court 

t  of  Troy  justice's   court    

108» 
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Bribery. 

of  officer,  by  juror  in  New  York  county^  *  'i: '  *  *  *  *♦•* iS 

acceptance  of  bribe  from  juiw  m  New  York  county. ......  ..^U2» 

codoetiltnenC  of   offer   to   Ukc   bribe   from   juror   in    New    »«^jJ 

.  ■  county : •  •^•. r ** iia 

to  induce  omiwion  of  juror'a  name  in  Kings  county ^3 

penalty  where  juror  accepU  bnbc -^^ 

1 
BrldffeH.  ^ 


1 


damages  for  cutting  timber  for 

Brokenif 

order  of  arrest  in  action  for  funds  or  property  miflapDlied. . 
in  justice's  court 

Brooklyn,  Juntlces'  Courts  in. 

appointment  of  interpreters 

■    designation  of  attendants   

when  court  to  be  opened   

removal  of  action  to  county  court ---• 

appeals   from  judgments  of ;.*  *  ;  *, ■  — 

provisions  relating  to  justices*  courts  applicable 

Broome  Connty. 

jail  liberties  for 

BwHalo,  Municipal  Court  of. 

is  not  a  court  of  record * 

removal  of  action  on  answer  of  title 

summary  proceedings  to  dispossess ; 

discbarge  from  imprisonment  on  executKMi 

Burying:  Grounds* 

exempt  from  execution   ••.«••••.••», 

'  designation  of,  as  exempt •••••.••. 

By-LiAiirfi« 

of  municipal  corporations,  proof  of ••••• •••.    m 


^ 


O. 
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Calendar. 

may  be  ordered  printed •>•• • 

expense  of  printing  a  county  charge • 

preparation  and   distribution    .< .^.•..•. 

notes  of  issue  to  be  entered  on 

order  of  issues  on - .♦     m 

order  of  disposition  of  issues 9T8L    m 

trial  terms  for  actions  on  contract,  etc ■ 

classification  of  issues •■ 

preference  on.  see  "  Preferknce."  ^ 

contested  application  for  insolvent's  discharge  to  be  placed  aa..  ^ 

retention  of  place  on  amendment  of  pleading g 

payment  of  sheriff's  calendar  fees IW 
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ptraontrl  —  Continued* 

I     L  To  iiigiTiax  znto  dstbntion  —  Continued. 

(k  Remand,  discharge  and  allowance  of  hail  —  ContiAtted 

writ  of  discharge  abolished 2048 

service  of  order  to  discharge 2048 

enforcing  order  for  discharge 2049 

penalty  for  disobeying  order  for  discharge 2040 

when  prisoner  discharged  may  be  re-imprisoned  for  same 

cause 2060 

penalty  for  illegally  re-committing  discharged  prisoner...  2001 
dismissal  if  prisoner  lawfully  detained  and  not  entitled  to 

hail  2048 

8L  Appeals. 

what  orders  are  appealable 2058 

when  people  may  appeal 2060 

discharge  on  bail  pending  appeal  by  people 2068 

admitting  to  bail  pending  prisoner's  appeal 2000 

recognizance    pending    appeal    by    prisoner    to    appellate 

division 2061 

by  prisoner  to  court  of  appeals 2082 

valid  for  adjourned  terms 2064 

'  custody  of  prisoner  pending  appeal  and  before  admission 

to    bail 2068 

IL  To  ftSVIXW    DSTXRMINATION    OF    XNFBItlOR   TftlBVNAL. 

a  state  writ 1001 

may  be  styled  writ  of  review 1901 

for  general  provisions,  see  "  Writs." 

special  statutory  provisions  excepted 2147 

applies  to  civil  cases  only  and  criminal  contempts 2148 

1.  When  issued, 

when  writ  may  issue 2120 

"  determination  '*    denned 2146 

••  body  or  officer  "  defined 2146 

may  issue  to  officer  after  expiration  of  term ^^{9 

not  to  issu^  when  appeal  lies \ 2122 

not  to  issue  to  review  decision  of  civil  action  by  court  of 

record    2121 

not  to  issue  to  review  determination  which  is  not  final. . .  2122 

not  to  issue  when  re-hearing  may  be  had 2122 

to  issue  only  out  of  supreme  court,  except,  etc 2123 

when  to  issue  from  court  exercising  appellate  jurisdiction. 2124 

to  be  issued  only  within  four  months  of  determination. . .  2128 

extension  of  time  for  disability  of  relator 2126 

•tay  of  proceedings  pending,  obtained  only  by  order 2131 

undertaking  to  procure  stay  of  proceedings 2181 

&  Application  for  writ, 

how  application  for  writ  made 2127 

to  what  court  made 2127 

granting  or  refusal  discretionary 2127 

notice  of  application 2128 

service  of  notice 2128 

8L  The  writ;  service  of  writ. 

when  and  where  returnable 2182 

to  whom  writ  directed • 2129 

mode  of  service  of  writ «•...• 2180 

fees  to  be  paid  or  tendered ,. 9008 

•8  10T8 
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L   To   iNQUXtl   INTO  DBTSNTIOK  —  Cotttllltied. 

1.  AppUcoHon  for  writ  —  Continued. 

not  entitled  when  detained  on  final  indgmeat,  order, 
when  detained  by  nundate  of  te<l»al  coorts.... 

to  whom  application  to  be  made 

application  to  be  bj  petition 

ctsential  allegations  of  petition • 

petition  to  be  verified 

requisites  of  application  in  adjoining  county.  ••••... 

%  The  writ  and  its  istuanee. 

when  writ  must  issue • 

peaaltsr  for  refuting  to  issue 

may  issue  though  habeas  corpus  refused 

habeas  corpus  may  issue  notwithstanding  ceitloiaii i 

to  issue  in  lieu  of  habeas  corpus  if  offence  not  bailable.  .J 

when  issued  without  application i| 

farm  of  writ  

cannot  be  made  returnable  on  Sunday 

may  be  issued  on  Sunday 

when  tietttmable  before  another  judge 

not  to  be  disobeyed  for  defect  of  form *' 

for  immaterial  error  in  prisoner's  name. . .. 

for  misnomer  of  person  to  whom  directed. . 

t.  Service  and  rthum, 

service  of  writ • 

service  when  defendant  conceals  himself 

may  be  served  on  Sunday 

fees  to  be  paid  or  tendered 

person  served  deemed  person  to  whom  writ  dUrected..., 

person  served  to  make  return 

requisites  of  return   

commitment  for  disobedience  of  writ 

proceedings  on  return  of  writ  in  lien  of  hftbeu  corpus. 

4.  Production  of  prisoner, 

power  of  county  may  be  called  to  execute  attachf  f 
bring  up  prisoner 

precept  to  bring  up  prisoner  on  disobecUence  to  writ 

execution  of  warrant  to  bring  up  prisoner 

return  on  warrant  to  brin^  up  i>risoner 

concealing  prisoner  to  avoid  writ 

warrant  to  bring  up  prisoner  about  to  be  removed. 

warrant  to  arrest  for  unlawfully  confining 

proceedings  on  warrant  to  arrest  for  unlawfully  cool 
ittg "^ 

8.  Romond,  discharge  and  tdlowonce  of  haii. 

remand  of  prisoner  lawfullv  detained 

power  of  court  to*  inquire  Into  legality  of  mandate,  ctc.j 

when  prisoner  u;ider  civil  process  to  be  discharged 

prisoner  unlawfully  restrained  to  be  discharged  torthwiti 
order  for  discharge  not  to  be  made  without  notice  to 

son  iaterested 

district  attorney  to  have  notice  before  dtschaive  of 

inal  prisoner 

discharge  on  bail   when   irregularly  committed  on 

inal  charge 

fixins  and  allowing  bsil ........> 

bv  whom  bail  to  be  taken 

discharge  of  prisoner  bailed «| 
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Certiorari  •!-  Continued. 

Im  To  iirguisE  into  dbtsmtion  —  Continued. 

6b  Rgmand,  dischargt  and  allowance  of  bail  -^  ContiAtted 

writ  of  discharge  aboli»bed 2048 

service  of  order  to  discharge 2048 

enforcing  order  for  discharge 2048 

penalty  for  disobeying  order  for  discharge 2040 

when  prisoner  discharged  may  be  re-imprisoned  for  same 

cause 2060 

penalty  for  illegally  re-committing  discharged  prisoner . . .  2001 
dismissal  if  prisoner  lawfully  detained  and  not  entitled  to 

bail  2048 

&  Appeals.    ^ 

what  orders  are  appealable 2068 

when  people  mav  appeal 2060 

discharge  on  bail  pending  appeal  by  people 2058 

I  .    admitting  to  bail  pending  prisoner's  appeal 2000 

I  recognizance    pending    appeal    by    prisoner    to    appellate 

division 2081 

by  prisoner  to  court  of  appeals 2062 

1  valid  for  adjourned  terms 2064 

1      *  custody  of  prisoner  pending  appeal  and  before  admission 

j  to    bail 2068 

IL    To  KSVISW    OBTUtMINATION    OF    INPEKIOR   TRIBUNAL. 

a  state  writ 1091 

nay  be  styled  writ  of  review 1091 

for  general  provisions,  see  "  Writs." 

special  statutory  provisions  excepted 2147 

applies  to  civil  cases  only  and  criminal  contempts 2148 

!•  IVhen  issued. 

\  when   writ  may  issue 2120 

r  "  determination  "    defined 2146 

*•  bod^  or  officer  "  defined 2146 

may  issue  to  officer  after  expiration  of  term ^{^ 

not  to  issu^  when  appeal  lies \ 2122 

not  to  issue  to  review  decision  of  civil  action  by  court  of 

record    21S1 

not  to  issue  to  review  determination  which  is  not  final. . .  2122 

not  to  issue  when  re-hearing  may  be  had 2122 

to  issue  only  out  of  supreme  court,  except,  etc 2123 

when  to  issue  from  court  exercising  appellate  jurisdiction. 2124 
to  be  issued  only  within  four  months  of  determination. . .  2128 

cxtenaion  of  time  for  disability  of  relator 2126 

stay  of  proceedings  pending,  obtained  only  by  order 2131 

nndertaking  to  procure  stay  of  proceedings 2181 

%  Application  for  writ. 

how  application  for  writ  made 2127 

to  what  court  made 2127 

granting  or  refusal  discretionary 2127 

notice  of  application 2128 

service  of  notice. 2128 

8L  The  writ;  service  of  writ. 

when  and  where  returnable •..«••...••••«...  2182 

to  whom  writ  directed ..••... 2129 

mode  of  service  of  writ • 2180 

fees  to  be  paid  or  tendered • 2008 
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Certiorari  —  Coniliiiied. 

II.  To  ssviBW  DBTnMXirATXON  or  iNFBKxoR  TftiBUHAL  — >  Coiitbinel. 

4.  The  return, 

person  served  to  make  return 

extension  of  time  to  make  return ,... 

how  return  made 

further  return  may  be  directed 

affidarits  to   supplement  return 

fees  for  making  return 

proceedings  when  defendant  dead,  absent  or  incompetent. 

penalty  for  omission  to  make  return 

officer  failing  to  make  may  be  punished  after  cxpiratioo 
of  term 

Si  Hearing  and  determination, 

foverned  by  rules  applicable  to  actions 
rin^ng  in   third   persons 

hearing  upon   return 

notice  of  hearing 

when  defendant  dead,  absent  or  incompetent 

what  questions  may  be   reviewed 

final    order 

awarding  and  enforcing  restitution 

entry  and  enrollment  of  final  order 

effect  of  enrollment  of  final  order 

costs  discretionary   

award  of  costs  by  final  order 

additional  allowance  on  review  of  assessment  for  taxation. 


Challenflre. 

Sec  "  Jurors  and  Jury." 

Champerty. 

champertous  actions  by  attorneys T 

grantee  of  lands  held  adversely  may  sue  in  name  of  grantor. ...  I! 
costs  in  ejectment  by  grantee  suing  by  grantor ..•• 

Chattel  Mortiraire. 

action  to  foreclose,  sec  "  Foreclosure." 

Chattel*. 

action  to  recover,  see  "  Replevin." 

to  foreclose  lien  on,  see  *'  Foreclosure." 

to  recover  chattel  distrained,  triable  where  cause  arose...    tf 

Children. 

See  "  Bastardy;  "  "  Decedents'  Estates;  "  '*  Dtstribution ;  " 
••  Divorce;  "  "  Legitimacy." 

CharcheH. 

not  subject  to  action  to  annul  corporation %• 

to  judicial  supervision    

to  action  to  dissolve  corporation   

excepted  from  provisions  for  voluntary  dissolution  of  ODrpora> 
tions 

Citation. 

Sec  "  Surrogate's  Court/'  VII. 

CltleM. 

See,  also,  "  Municipal  Corporations." 

excepted  from  judicial  supervision    Ifll 

not  subject  to  action  to  dissolve  corporation ISM 

to  aQtioQ  to  annul  corporation 

iOT4 


IKDBX. 

Hies  —  Con  tiniied.  ■.»...* 

service  of  summons  on ••.•• ••••  4B1 

,       jurors  not  disqualified  because  residents  or  taxiwyers 1179 

'       order  of  arrest  in  action  for  funds,  etc..  of 549 

attachment  in  action  to  recover  funds  of 637 

proof  of  ordinances,  by-laws,  etc 941 

action  for  cutting  trees,  etc.,  on  lands  of ^ 1667,  1668 

I       proceedings  to  acquire  lands  excepted  from  repealing  clause  of 

'          condemnation    law 3383 

tascpayers*  actions  to  prevent  illegal  acts,  etc 1925 

overseer  of  poor  may  sue  on  cause  arising  before  his  term .  1926,  1928 
action    against   overseer   of  poor    on   cause   arising   before   his 

term    1927,  1928 

action  by  state  to  recover  public  funds 1969 

excepted  from  jurisdiction  of  justice's  court 2863 

venire  in  justice's  court  in  action  between  two  cities 2992 

deposit  of  justice's  books  with  city  clerk 3144-3147 

costs  when  action  brought  by  state  for  benefit  of  city S248 

execution  against  wages  of  employees,  etc. 1391 

||r  Court  of  Albany* 

'*■      Sec  "Albany  City  Couet." 

tf  Conrt  of  Broolclrn. 

f'    custody  of  seals,  records,  etc » 93 

|F  Conrt  of  Longr  Island  City, 

t     a  court  of  record , 2 

tr  Court  of  Ne^r  York. 

general   provisions  applicable 3159,  3347 

provisions  not  applicable , 3160 

il.    CONSTITTJTIOW    OF  COURT. 

I         a  court  of  record 2 

;         al-ways  open   for   business , 824 

justices,   duties^  etc 320 

suspension  of  justices  from  office 321 

designation  of  chief  justice,  duties 822 

designation  of  terras 824 

assignment  of  justices  t6  terms 824 

where  terms  held 825 

publication  of  appointment  of  terms 82i$ 

mies   of   practice 323 

justices  may  take  oaths,  acknowledgments,  etc 826 

orders  to  be  made  by  justices  only, ,,,.....,... SUTt 

tL    OwnCSMS,  ATTENDANTS,   ETC. 

clerk,  deputy  clerk,  and  assistants 328 

oaths  of  clerk  and  deputy  clerks 321) 

clerk  to  keep  judgment  docket 1245 

fees    of    clerk 3164a 

must  account  for  and  pay  over  fees 331 

duties  of  deputy  clerk 329 

special    deputy   clerks iiSO 

appointment    of   stenographers 332 

appointment  and  duties  of  interpreter 333 

ujse  interpretation  is   perjury 3.34 

appointment  and  duties  of  attendants 335 

clerks,  etc,  not  to  receive  fees  for  official  services 336 

suspension    of    officers 337 

EL    JUETSDTCTTON. 

jurisdiction  . 315,  316 

limited  to  demands  not  exceeding  $2,000 316 

actions  on  bonds  and  undertaking's  given  in 816 
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CltT  Court  of  Hew  York  —  Continued* 

III.  JuRiMXCTioN  — ^  Continued. 

leave  to  sue  on  bonds  given  in • •••••••• 

in  replevin  jurisdiction  Is  limited  to  ^,000 •...•••.•• 

no  admiralty  or  maritime  jurisdiction . 

actions  for  services  and  torts  on  vessels ••...••... 

cannot   naturalize • 

removal  of  action  to  supreme  court 

who  are   deemed   residents 3 

confession  of  judgment 1 

submission  of  controversy  to  general  term i 

supplementary    proceedings 2 

summary  proceedings  to  recover  possession  of  real  property ...   3 

power  to  relieve  from  imprisonment 2 

seizure  of  chattel  subject  to  lien ] 

removal  of  actions  from  munic4>al  court. | 

IV.    EXBCUTION  OF    MANDATBS. 

to  be  executed  within  city,  except,  etc 

execution  may  issue  to  sheriff  of  any  county^ 

subpoena  may  be  served  in  adjoining  counties 

warrant  to  apprehend  witness  may  be  executed  io  contiguous 

counties   

order  to  perform  act  may  be  served  within  state 

orders  in  contempt  may  be  executed  within  state 

executions  to  be  executed  by  sheriff 

provisional  remedies  to  be  executed  by  sheriflf 

certain  mandates  may  be  executed  by  sheriff  or  marshjdl 

V.  Summons;  pleadings. 


summons 

short    summons . .  .^ .^ , 

long  summons  against  non-resident , 

order  for  service  of  summons  without  city  or  publication. 

time  of  service  of  pleadings 

time  of  defendant  under  arrest  to  answer , 

counterclaims    


VL  Trials,  etc* 

compulsory  references  in  ••••••••• •••••••  MIS. 

time   for    service  of  notices •.•••••.•••.•..•.•••••.  .... 

application    for   preference 

filing   note  ot    issue .  .. 

non-resident  plaintiff  to  give  security  for  costs 

commission  to  take  testimony 

reference  of  questions  arising  on  motion 

filing  of  decision  on  trial  by  court 

demand  for  special  decision  stating  findings  of  fact  and  lawr 

remitting  portion  of  verdict :  *  ■  *: ."  '-' ^ 

proof  of  paper  by   stipulation,  which   is  required  to    be  cer- 
tified     31 

VII.  Appeals. 

from  final  or  interlocutory  judgment S 

from  order  or  interlocutory  judgment X 

by  whom  appeal  heard > U 

time   to  api^eal 3\ 

hearing .•••••. SH 

supreme  court  may  review  exercise  of  discretion 31 

stipulation    for    judgment    absolute    on    affirmance    of    order 

granting  new  trial ,-; 31 

when  appeal  may  be  taken  to  appellate  division.............  3] 

practice  and  proceedings  on  appeal  to  appellate  division 31 

time  to  appeal  to  appellate  division SI 

judgment  absolute  on  affirmance  of  order  granting  new  trial.  Sit 

enforcing  determination  of  appellate  court 3ti 

discharge  of  levy  of  execution  pending  appeal ISl 

costs 39 


clerk's  fees  for  certifying  papers   

stipulation  waiving  certification  of  papers. 


sa 


INDKC 


Court  of  New  York:  —  Coi 

1.  Pbovisxonal  rxmsdibs;  bsbcvtiox,  stcl 

payment  or  money  into  court «••••«•• tlM 

proof  necesMry  to  obtain  attachment 81<9 

notice  of  non-acceptance  of  bail 8168 

notice  of  justification  of  bail  on  arrest 8168 

sale  of  perishable  property  levied  on 8175 

enforcement  of  juagmenta  for  working  women 816T 

r 

Makimb  causes. 

ordinary  action  may  be  brought  for  like  cause vlj^ST 

order  of  arrest 817T 

rules   regulating  arrest 8177 

contents  of  order  of  arrest 8178 

service  of  suamens  and  order  of  arrest 8178 

execution  of  order 8171 

bail   or  deposit  before  return 8180»  3181 

bail  or  deposit  after  return 8182 

custody  ox  defendant 8188- 

retum  of  sheriff 8184 

appearance  and  proceedings  after  return 8185 

pleadings  ma^  be  oral  or  written 3185 

demana  for  jury  trial 3185 

trial     8186 

preference  of. 3186 

Costs. 

security  may  be  required  from  non-residents  of  city 3368-8270 

notice  of  exception  to  sureties 3168 

notice  of  justification    8168 

wrhen  several  actions  brought  on  same  instrument 3231 

when  recovery  under  $25(r 8228 

term    fees   8261 

upon  adjournment  of  trial 8255 

section  3301  relative  to  clerk's  fees  not  applioible 8802 

Cosart  of  Yonlcers. 

See  "  Yomtaas  City  Coubt." 


I 

defined    8887 

oaly  one  form  of 8839 

civil  and  criminal  remedies  not  merged 1800 

^   t4p  Real  Property  I  Aetlon  to  Deteraslne. 

Sec  "  Rkai.  PaopaBTY." 

Mn»  Court  of. 

See  **  Court  op  Claims.' 


»* 


persons  of,  ss  defendants  in  partition 1588 


not    to   disclose  confessions 883 

exempt  from  jury  service 1030,  1081,  1127 

in-oof^of  exeniption 1062,  1128 

lea  off  Coort. 
See,  also,  "  Couhtt  CLBua." 

^ArromirMXJit;  comhnmtiok. 

"  clerk  "    defined •  •  •  • « ^^^ 

aopointment  of  clerk  of  appellate  division 80 

^^     of  raecial  deputy  clerk '^^JS 

of  New  York  city   court 828^1 

of  court  of  claims 286 

of  clerk   of   surrogate's   court 2600 

•f  dcrks  in  surrogates'  ^Sce^ • 2608 
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Cleiicfl    of    Court  —  Contii 

I.  Appointment;   compensation  —  Continued. 

surrofirate  liable  for  clerk's  acts ^  • -  -  • 

to  perform  duties  without  reward  except  as  cxiH-essly  alU>wec. 

of  court  of  appeals  to  account  for  fees 

to  make  searches  for  state  oflicers  without  fee 

fees  of  .    .^ , 33M, 

in  civil   actions    * 

on  naturalization 

of  clerk  of  N.  Y.  city  court 

'    n.  Powers  and  duties. 

• 

misconduct  punishable  as  civil  contempt 

not  to  practice  in  his  own  court < 

not  to  be  appointed  referee,  etc,  in  New  York 

disqualified  as  trial  juror 

not  required  to  attend  trials  at  chambers 

power  to  adjourn  term  of  court .>...   85, 

may  take  oaths  and  affidavits 

must  act  as  guardian  ad  litem  when  appointed 

to  make  and  certify  searches 

-<    ,         to  open  deposition  taken  on  commission 004.  90C, 

transmitting  papers  on  change  of  place  of  trial 

entry  of  judgment  b^  default  by 1212, 

to  record  iudgments  in  judgment  book. 

entry  on  docket  when  joint  debtor  not  served 

entry  of  satisfaction  of  judgment  against  joint  debtor 

.  .  to  make  schedule  of  fines 

to  issue  warrant  to  collect  fines 22M, 

to    tax    costs 

duty  in  taxing  costs. . .- 

review  of  taxation ;. 

clerk  of  local  courts  of  Hudson,  Utica  and  Oswego  to  deliver 

books  to  county  clerk 

clerks  of  judges  not  to  act  as  referee,  commissioner,  etc 

Of  surrogate's  court. 


powers    

not  to  act  as  appraiser,  attorney,  etc.. 

to  furnish  transcript  oi  decree 

may  issue  execution  to  enforce  decree, 


Of  justice' of  the  peace. 

not  to  act  as  attorney  before  justice. 


III.  Service  on,  and  filing  papers  with. 

writ  or  process  to  be  filed  with,  when  returned.  »•..-.....,,. 

bond  or  undertaking  to  be  filed  with ...•.!.! 

to  indorse  and  file  deposition .*1II 

filing  and   indorsing  judgment-roll '  t^gp^. 

notice  of  pendency  of  foreclosure  action jj 

when  copies  certined  by,  are  evidence 


Of  justice  of  the  peace. 

service  of  notice  of  appeal  on..... , 

service  of   undertaking  on  appeal,  on ••»...... 

service  of  notice  of  appeal  on  cleric  of  appellate  court, 
filing  undertaking  with  clerk  of  appellate  court , 
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0«A   OB  Tltl«* 

Sec  "  Reai.  Property.** 


||e  o€  Civil  Proeedvre. 

'      title    SMS 

rule    of   construction 8845 

punishment  for  crimes  and  misdemeanors  created  by 8846 

applicability  of  different  portions  3847-8349 

5Nrhen  old  law  governs 8847-3849 

effect  upon  jurors  and  juries  in  criminal  actions 8850 

upon  grand  juries 8851 

upon  proceedings  taken  or  rigbts  accrued 3852 

upon  appointment  of  terms 8358 

effect  upon  officer  and  officers 3354 

when  deemed  to  have  been  passed 3855 

to  take  effect 3856 


included  in  "  will "   2514 

*      professor  or  teacher  exempt  from  Jury  service 1030,  1061,  1127 

proof  of  exemption 10S2,  1128 

trustees   or   regents   of   university   only   to    apply    for   dissolu- 
tion, etc  1804 

appointment  of  receiver 1810 

»anlfli»ioR. 

to  take  testimony,  see  "Depositions;"  "Justice  of  the  Peace." 


clerk  oi  court,  etc.,  not  to  be  appointed,  in  New  York 00 


l^aloiier  of  Hlvb'vraya. 

Sec  "  Highways;  "  "  Ovsbseee  op  Highways." 

np-MaiMMloney  of  Jvrora. 

for   Kings  county 1131-1162 

for   New  York  county 1090-1096.  1106,  1106 

g^aMiaatonera  of  Land  Ofllce. 

action  to  vacate  letters  patent,  see  "  Lbttbes  Patent.* 

reports  to,  of  real  property  escheated  or  forfeited 1981 

^aBlaaloaa. 

of  executors  and  administrators 2668,  2664,  2730,  3320 

of  testamentary  trustees   2780,  2802,  2810,  8820 

of   general  guardian 2860,  3320 

of  committee  of  incompetent 2338,  3820 

^ksnlttee    of    Person   and   Propertr    of   Inoon&petent 


I.    JUBISPICTION    AND  CONTROL  OF   COURT. 

over  person  and  property  of  incompetent  persons 2829 

to  be  exercised  by  appointment  of  committee 2822 

who  are  "  incompetent  persons  " « 2820 

concurrent  jurisdiction  by  supreme  and  county  courts 2820 

duty  of  court  having  jurisdiction 2821 

U.  Appointment  op  committee. 

1.  The   application. 

application  to  be  by  petition ^SL 

who  may  apply. . . • ^8 

overseer  or  superintendent  of  poor  to  apply 2824 

to  what  court 2823 

contents  and  verification  of  peti«>«'^f\ • 2826 
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CoB&atlttee  of  Incompetent  Persons  —  Contti 

II.  Appointment  of  committie  —  Continued. 

1.  Thg  application  —  Continued.    • 

notice  of  application • .  •  •  .^^ 

injunction   against  alienation  of  property  acquired  from 
incompetent 

2.  Inquisition  beforg  commissioners. 

order  for  commissios ••...» ta 

contents  of   commission IB 

oath  of  commissioners • 

filling  vacancies  in  commission 

summoning  and  impanelling  jury 

hearing  before  commissioners 

inquiry  as  to  lunacy  confined  to  time  of  inqvdry,  unless 

extended  by  order 

findings  of  jury  on  inquisition 

return  of  inquisition  and  commission 

expenses  of  commission 

sheriff's  fees  for  summoning  jury  on  inquest. 

8.  Trial  by  jury  in  court. 

order  for  trial  at  trial  term 

stating  questions  of  fact  for  trial 

order  directing  notice  of  trial • 

inquiry  as  to  lunacy  confined  to  time  of  inquiry,  unless 

extended  by  order Zfl 

court  to  determine  incidental  questions ^ 

order  of  reference  of  incidental  question 28 

I' 

4*  Application  on  behalf  of  state. 

petition  by  officer  of  state  institution  where  confined . . . 

to  what  court  i)etition  presented 

notice  of  petition 

-  appointment  of  committee 

costs  of  proceeding 

provisions  for  commission  or  trial  by  jury  not  applicable. 

5.  Determination;  appointment  of  committer. 

proceedings  upon  verdict  or  return  of  eommitsiofi Stf 

same  or  different  individuals  may  be  appointed  for  person 

and    property Stf 

appointment  of  foreign  committee tf| 

security  to  be  given  by  committee S0 

petition  of  surety  to  be  relieved 81 

revocation  of  appointment  for  failure  to  give  new  bond.,    flj 

costs  on   final  order  ap|>ointing  committee SB 

costs  on  dismissing  petition. ...««..•••• ftf 

nL  Powers  and  duties. 

].  In  general. 

committee  under  control  of  court 91 

committee  of  property  ma^  sue SI 

'  title  to  securities  representing  money  paid  into  court 71 

action  on  securities  representing  money  paid  into  court..    TK 
Dowcr  of  committee  of  property  to  lease,  mortgage  or  dis- 
pose of   real   property 2SSi 

may  f^xir  to  compel  conveyance  of  resl  property ©U 

committee  mny  be  directed  to  execute  conveyance tWt 

acceptance  of  gross  sum  in  lieu  of  dower  of  incompetent 

in  lands  sold  for  decedent's  debts SM 
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DoMHtKtee  ol  Incompetent  l»ersOn«  —  COttttHtt^A:' 

III.  Powers  and  duties  —Continued. 

2i  Proceedings  to  tell  realty  of  incompetent. 

procedure,  see  *' Salb  op  Rxal  Propsbty."  , 
application  to  be  made  only  after  appointment  of  coia> 

mittee  of  property 2S51 

notice  to  superintendent  of  state  institution 2349 

bond  of  committee  of  property  on  application 2351 

application    to   release    inchoate    dower    right   of   incom- 
petent     2351 

order  on  application *  »•. .  h'l  i » •  J9ii 

prosecution  of  bond  on  application  to  sell  real  property . .  2353 

8.  Partition  by  agreement, 

court  may  authorize . . . , 1502 

application  for  authority 1590 

notice  to  superintendent  of  state  institution , .  1590 

contents  of  petition « . . . .   1591 

notice  of  application 1591 

authority  to  committee  to  execute  releases ^§$§ 

effect  of  releases 1S93 

4.  Actions,  etc.,  by  and  against  incompetent. 

service  of  summons  on « .^ .  4d6,    'ISO 

by  publication 438^    489 

appointment  of  special  guardian  ad  litem  to  exclusion  of 

committee    • , «     4S8 

appearance  in  condemnatioii  proceeding 3363 

costs  in  condemnation  proeeedinga 3372 

reirocation  of  submisaioit  to  arbitration  by  appointment  of 

committee  before  award 2382 

proceedings  on  award  in  arbitration  when  committee  ap- 
pointed after 2382 

Jn  surrogate's  court. 

service  of  citation  on  incompetent 2526 

appointment  of  special  guaraian 25S0 

appointment  of  special  guardian  ad  litem  to  exdlusioir 

committee 2527 

notice  of  application  to  appoint  special  guardian 2531 

D.  Actions  by  and  against  committer, 

power  of  committee  of  property  to  sue 2340 

security  for  costs  discretionary 3271 

party  cannot  testify  to  person^  transactions  with  lunatic.  829 
commission  to  examine  orally  cannot  issue  when  adrerse 

party  is  committee 895 

open  commission  to  take  deposition  not  issue  when  com^ 

mittee  is  adverse  party 895 

IV.  Removal*  resicnation  and  dischabge  of  committee. 

petition  of  surety  to  be  relieved 812 

revocation  of  appointment  for  failure  to  give  new  bond ....     812 

suspension,   removal  or  resignation 2339 

filling  vacancy  on  death,  removal  or  resignation 2339 

appointment  of  special  guardian  to  proceed  for  removal 2342 

removal  for  neglecting  to  account 2342 

discharge  on   recovery  of  incompetent 2343 

restoration  of  property  on  recovery  of  incompetent 2343 

disposition  of  property  on  death  of  incompetent 2344 

V.  Accounts  op  committee;  compensation. 

on  petition  of  surety  to  be  relieved 812 

committee  of  property  to  file  annual  inventory  and  account. . .  2341 

annual  examination  of  accounts  and  inventories 2342 

order  to  file  inventory  and  account 2342 

order  to  supoly  deficiency  in  inventory  or  account 2342 

committee  of  property  must  account   for  moneys  earned  by 

isicompetent 2841 
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Comailttee  of  Inoompeteat  Peraons  —  Continued. 

V.  Accounts  or  committee;  compensation. —  Continued. 

intermediate  judicial  account ••  2S^ 

notice  of  application'  for  intermediate  account SS4S 

appointment  of  special  guardian  on  intermediate  accounting..  Mtt 

compensation  of  committee  of  property ^B8 

for  additional  services  in  special  cases 2338 

compensation  of  committee  of  person  to  be  fixed  by  court. ...  23M 
commissions  may  include  cost  of  bond • 3330 

Contntltment. 

See,  also,  **  Arrest." 
for  contempt,  see"  Contempt." 
for  non-payment  of  fine,  see  *'  Fines.** 
of  recusant  witnesses,  see  *'  Witness." 

for  disobedience  to  certiorari  or  habeas  corpus 9088 

of  executor,  etc.,  for  failure  to  file  inventory STI5 

Common. 

action  for  cutting  trees,  etc.*  on  public  common •••  1667»  1088 

Contn&on  Cnrrleir. 

See  "  Carriers." 


Common 

evidence  of,  of  another  state  or  country  • 942 

reports  of  cases  admissible  to  prove &t2 

records,  documents,  etc.,  may  be  proved  according  to  rules  of . . .  962 

descent  of  property  to  heir  at,  how  affected 2715 

writ  of  habeas  corpus  at,  how  issued 2066 

certiorari,  how  issued    2120 

rule  of,  not  applicable  in  construing  Code 3345 

Con&mon  Pleav  of  Neir  York;  Court  of. 

custody  of  seals,  records,  etc 98 

Complaint. 

See,  also,  "  Pleading.' 


>» 


I.  Form  and  requisites. 

first  pleading  of  plaintiff ••••••••.•  478 

statement  of  facts  constituting  cause  of  action 481 

contents  of 481 

causes  of  action  to  be  separately  stated 483 

Joinder  of  causes «..,... 484 

allegations  not  controverted  deemed  true 632 

requisites  to  support  arrest  in  action  on  contract 549 

demand  for  judgment 481 

demand  for  both  interlocutory  and  final  judgment 482 

on  default  of  answer,  judgment  not  to  exceed  demand VKR 

on  issue  joined,  plaintiff  may  have  any  relief  consistent  vitb 

Qomplaint    • 1207 

In  justices*  CQurLx, 

plaintiff  must  prove  case,   except  where  a  verified  com- 
plaint is  served^ 28I>1 

form   and  verification  of   2!*^ 

joinder  of  cause   1?!C»7 

demurrer    to    2lCi» 

II.    I;i     SPF.CIFIC    ACTIONS. 

Dower. 

description   of  property    I'lH* 

to  set  forth  name  of  husband 1<3U6 

Ejectment. 

description  of  property   IHll 
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Complmlnt  —  Continued*  -^-  . 

II.  In  spscipic  actions  —  Continued. 
Foreclosure, 

to  state  whether  another  action  brought  on  debt. 1829 

PttriUion. 

to    allege    non-appointment    executor,    etc.,    of    deceased 

owner 1538 

property  to  be  described  with  common  certainty 1542 

to  state  interests  of  parties 1542 

Action  to  determine  claim  to  realty, 

necessary  allegations • 1639 

Replevin, 

allegation  of  title 1720 

allegation  of  wrongful  taking  or  detention 1721 

depreciation  of  chattel  by  defendant  .......•• 1722 

Separation. 

misconduct  of  defendant •••...•  1704 

By  and  against  corporations, 

allegation   of   incorporation • 1775 

misnomer    • 1777 

Against  executors  and  administrators, 

joinder  of  personal  and  representative  causes 1815 

Creditor's  action  against  heirs,  etc.,  of  decedent, 

description  of  lands 1851 

To  charge  Joint  debtors. 

essential  allegations ^ •  • 1938 

Mandamus. 

rules  apply  to  alternative  mandamus 2076 

joinder  of  grievances  in  alternative  mandamus.  .........  2076 

III.    FlUMG  AND  SESVXCS  OF. 

when  service  may  be  made  on  Sunday 6 

in  N.  Y.  municipal  courts 3207,  3208 

in  Albany  city  court. . . , 3207,  3208 

in  Troy  justice's  court 3207,  320S 

may  be  served  with  summons 419 

demand  for  service  of  copy * 470 

service  of  copy  on  demand 470 

time  of  service  in  N.  Y.  city  court 3166 

time  for  service  of  supplemental  not  to  be  extended 784 

dismissal  for  failure  to  serve  copy 480 

to  be  filed  on  service  of  summons  by  publication.. 442 

IV.  DxMUKREB  TO.       See  "  Demurrer." 

V.  Dismissal;  entry  of  judgment. 

dismissal  for  disobedience  to  order  for  discovery  of  books.  etc»  806 

for  neglect  to  serve  some  of  defendants 821 

for  neglect  to  proceed 822 

plaintiff  cannot  submit  to  non-suit  after  jury  retires 1182 

en^ry  of  judgment  by  default  on  verified  complaint 1213 

judgment  for  part  of  claim  admitted 611 

Upon  admitting  counterclaim  for  less  than  demand....  613 
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INDEX. 
Conteatpt  of  Court. 

I.   CUMINAL  CONTXMPrS. 

defined S 

reaistiii^  mandate  of  court 106 

punishment I 

when  proceedings  may  be  summary 10 

notice  to  persons  charged  with !•{ 

requisites  of  commitment 11 1 

punishment  does  not  bar  indictment 11 1 

review  of  determination  by  certiorari 21tf  | 

remand  on  habeas  corpus  of  person  committed  for  criminal 

contempt 90ttj 

In  justice's  court. 

power  of  justice  to  punish 2Si9| 

fine  and  commitment  , 

offender  to  be  heard • 2^ 

warrant  to  bring  offender  before  court 

record  of  conviction  2891 

requisites  of  commitment  2874 

fine  to  be  paid  to  overseer  of  poor , 2871 

IL   CONTBMPTS  PUNISHABLE  CIVILLY. 

defined 

1.  Official  acts  and  misconduct, 

failure  of  clerk  of  court  to  certify  attendance,   etc.,  of 

jurors  in  New  York K 

failure  of  commissioner  of  jurors  of  Kings  county  to  re- 
turn   precept    for    levy    on    personalty    of    delinquent 

jurors 11 

arrest  of  witness  in  violation  of  privilege 

neglect  to  return  inventory  of  attached  property 

of  sheriff  to  make  return  in  replevin 1715,  17] 

failure  to  make  return  to  mandamus 

to  alternative  prohibition  

to  certiorari  to  review 213 

« 

3l  Disobedisncs  and  misconduct  of  attorneys. 

non-parent  of  costs  imposed  on  attorney 

reviewing^  denied  motion  before  another  judge 

withdrawing  motion  for  judgment  without  leave 

8.  Disobedience  of  parties  and  witnesses. 

refusal  to  deposit  or  deliver  property  when  ordered 

disobedience  to  order  to  discover  books,  etc 

when  judgment  enforced  by  punishment  for 

withholding  possession  of  realty  from  person  adjudged  en- 
titled thereto   U 

violation  of  order  restraining  waste  of  realty  sold  on  cxe> 
cution 1^ 

dltobedience  to  order  restraining  waste  pending  action. . .  Ifflj 

non-payment  of  alimony  in  matrimonial  action li 

II.  Procbbdings  bekore  commissioners;  awakd. 

appointment  of  commissioners 

<Hsaualificatton  of  clerk,  etc.,  of  judge  or  justice IgW 

duties  and  powers 9K9 

determination  of  compensation IM 

benefits  not  to  be  deducted Il» 

compenaatton  for  railroad  property  taken  for  pnUk  ate* 131V 
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INDEX. 

P^m^e—ation  La^r  —  Continved. 

IL  Pboceedings  bkfgrs  commissioners;  awako —*  Contlxraed. 

report  of  commissioners 8870 

confirmation  of  report  8371 

re-hearing  on  setting  aside  report 8371 

fees  and  expenses  of  commissioners 8370 

additional  compensation  in  New  York  and  Kings 8870 

in.  £]iroaciKC  judomsnt  and  awaid. 

compensation  may  be  paid  into  court 3371 

surrender  of  possession   3373 

writ  of  assistance  to  enforce  delivery  of  possession 8373 

final  order  to  be  attached  to  judgment-roll 3372 

compensation  and  costs  to  be  docketed  as  judgments 3373 

collection  of  compensation  and  costs 3373 

execution  for  compensation  and  costs 3378 

determination  of  conflicting  claims  to  compensation 3878 

abandonment  and  discontinuance  of  proceeding 8874 

)SV«  Apfxau. 

from  final  orders 8875 

case  and  exceptions  on  appeal 8867 

review  of  judgment  on  appeal  from  final  order.  • 8375 

stipulation  by  defendant  not  to  disturb  plaintiff's  possession..  8375 

stay  on  appeal   5^*^^ 

appeal  by  plaintiff  from  judgment  for  defendant 3376 

order  for  new  appraisal  on  appeal 3377 

new  a^raisal  on  appeal  is  final • 3377 

enforcing  award  on  new  appraisal 8377 

V.  Cb«T«. 

when  awarded  to  defendant 8360 

r               when  awarded  to  owners 8372 

I               additional  allowance  to  owners 8372 

of  general  or  special  guardian,  etc 3372 

agaiiwt  defendant  on  trial  of  issues 3372 

when  compensation  does  not  exceed  $60 3870 

on  appeal  by  plaintiff  from  judgment  for  defendant 8876 

tom&ltions. 

precedent,  how  pleaded  583 

when  proof  of  performance  necessary • •••••  o3o 
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of  judgment,  see  "  Judgmbnt.' 

confidential  communications 888-885 

not  sufficient  proof  for  annulment  of  marriage. 1753 


seal  presumptiTe  evidence  of • 840 

•olldsktlon. 

what  actions  may  be  consolidated • 817 

actions  in  different  courts ••... 818 

original  and  cross  actions 760 

actions  against  joint  and  several  debtors. , .  819 

actions  by  people  against  different  defendants 1988 

actions  to  foreclose  mechanics'  liens 8^1 

proceedings  for  accounting  by  executor ."  2T27 

by  testamentary  trustee • .  • 2809 

is  court  of  claims .....*.••••...••••••••«•• 
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INDEX. 
Ooiifltoble* 

I.   POWBBS  AND  DUTIIS. 

may  be  required  to  act  as  crier f 

penalty  for  neglecting  to  attend  court. I 

need  not  attend  trials  at  chambers. % 

not  to  act  as  attorney 82,91 

rewards  to,  forbidden 9] 

not  to  be  interested  in  suits ZA 

inducements  for  business  prohibited 311 

misdemeanor  to  violate  provisions 311 

forfeiture  of  office  for  violation  of  law Sll 

designation  of,  for  justices'  courts  in  Brooklyn Zt 

deputizing  i)rivate  person  to  act  as Sti 

custody  of  jury   91 

II.  Execution  op  mandates- and  process. 

to  execute  mandates  of  justice  in  person 

must  complete  execution  after  term  expires 

not  to  act  under  execution  after  return  day 

return  of  summons 

of  service  of  subpoena  presumptive  evidence 

amendment  of  returns  by 

execution  of  order  of  arrest 2896 

warrant  of  attachment 2Mk 

requisition  to  replevy  2821. 

warrant  of  attachment  against  defaulting  witnesA.  2972, 
venire 2901- 

levy  and  return  of  execution 

arrest  on  execution  against  person 

sheriff  to  execute  mandate  in  case  of  resistance 

III.  Actions  against. 

for  money  collected  on  execution 

for  failure  to  return  execution , 

penalty  for  wrong  delivery  of  replevied  chattel 

fine  for  omission  to  keep  jury  in  special  proceeding. 

limitation  of  actions  against ,.. 

IV.  Fees. 

Jeneral  provision 
or  attending  courts  

affidavit  on  claim  for  travel  fees • 

CoBfltitutional  Latf. 

order  holding  statute  unconstitntional  is  appealable 

preference  of  appeal  from  judgment  involving  constitutionality 
of  statute 

Conntmctloii. 

rule  of  strict  construction  not  applicable 

punishment  of  crimes  and  misdemeanors  created  by  act 

when  proceedings  to  be  under  former  statutes 

effect  of  act  on  trial  jurors  in  criminal  cases 

proceedings  taken  or  rights  accrued  under  former  statutes  sated 

effect  of  statute  upon  officers  and  offices 

when  act  deemed  to  have  been  passed 

when  act  takes  effect • 

exempt  from  jury  service  in  New  York  cevntj •••••..••  || 

proof  of  exemption •••••••••4 
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costs  upon  settlement  of  action •••••• •••••••• 

lien  of  attorney  not  affected  by •«••..•••..  60 

defendant's  offer  to  compromise 788 

proceedings  on  defendant  s  offer  to  compromise 738 

costs  on  rejection  of  defendant's  offer 738 

rejected  offer  not  admissible  in  evidence 738,  738 

proceedings  on  plaintiff's  offer  to  compromise  counterclaim 739 

costs  on  plaintiff's  offer  to  compromise 739 

subscription  of  offer  and  acceptance 740 

entry  of  judgment  on  death  of  party  after  offer  of  judgment. . .  763 

offer  of  judgment  in  justice's  court 2892 

on  appeal  from  justice's  court. 3070,  3072 

of  penalty  or  forfeiture  b^  common  informer ISM 

separate  composition  with  joint  debtor  does  not  release  others. . .  1942 
rights    of    co-debtors    not   affected    by    composition    with    joint 

debtor    1944 

of  claims  against  decedent's  estates 2719 

against  state  on  account  of  canals 270 

biptrollei*  of  State. 

to  supervise  administration  of  funds  paid  into  court 744 

to  designate  depositories  of  court  funds 746 

annual  report  of  clerk  of  court  of  claims 273 

officers  to  make  searches  for,  without  fee 8290 


% 


proceedings  by  state  to  acquire  property,  see  "  Assbbsmsnt  of 
Damages." 

short  title 3367 

repealing  clause  3383 

when  law  takes  effect 3384 

definitions 3358 

proceedings  to  be  taken  as  prescribed  by  Code 3350 

power  of  court  to  make  necessary  orders 8382 

L  Petition;   hearing  and  judgment. 

practice 3382 

written  offer  to  purchase 3372 

acceptance  of  offer  to  purchase 8372 

temporary  possession  of  plaintiff  pending  proceedings 3380 

security  to  continue  possession  oi  plaintiff. 3379 

notice  of  pendency  of  action 3381 

designation  of  parties 3358 

contents  of  petition 3360 

notice  of  presentment  of  petition 3861 

service  of  peti:!on  and  notice 3361,  3362 

appearance  of  infant,  lunatic,  idiot,  or  habitual  drunkard 3363 

appointment  of  guardian  ad  litem  for  infant  or  incompetent...  3363 

for  defendant  not  personally  served 3368 

appearance  in  person  or  by  attorney 3364 

service  of  notices  and  papers  after  appearance 3364 

contents  of  answer 3365 

verification  of  petition  and  answer 3366 

trial  of  issues 3367 

reference  of  issues 3367 

decision 3367 

mistakes,  omissions  and  irregularities 721-730,  3368 

judgment 3369 

limit  of  imprisonment HI 

disobedience   to   order   in   supplementary  proceeding.....'  2457 
non-payment  of  costs  by  transferee  of  cause  of  action . . .   3247 

awarded  by  final  order  on  state  writ 2007 

no  pumshmcnt  for  non-payment  of  interlocutory  costs. . .       15 
proceedings  to  collect  motion  costs  do  not  relieve  from..     779 

power  of  referee  to  punish  witness  for 1018 

disobedience  to  subpoena  is 853,    874 
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INDBX. 
Covteatpt  of  Court  —  Continved* 

n;    CeNTClffPTS  PUNISHABLE   CIVILLT ContlttUed. 

8.  Disobedience  of  parties  and  witnesses  —  Continued. 
In  surrogate's  court, 

power  of  surrogate  to  punish  for Ml 

enforcing  decrees  by  punishment  for 2S69 

commitment  does  not  bar  action  on  bond 2SK 

disobedience  to  order  regulating  custody  of  property 

between  co-executors 2714 

undertaking  to  stay  commitment  pending  appeal.  25t8-3ttl 

III.   PbOCEEDINGS   to   punish    contempts  other  than    CaiMIMAI. 

cases  to  which  provisions  apply 2266 

summary  punishment  of  contempts  in  presence  of  court 22€7 

warrant  to  commit  without  notice  for  non-payment  of  money.  22tt 

t.  Order  to  show  cause  and  warrant  to  attach  offender. 

misconduct  at  trial  term  may  be  punished  at  special  tena.  22S8 

order  to  show  cause 22(9 

warrant  to  attach  offender. IStS 

notice  to  officer  to  return  mandate  or  show  cause 2270 

order  or  warrant  may  be  made  out  of  court 2271 

order  and  warrant  returnable  at  term  of  court 2271 

referee  may  make  order  or  issue  warrant 2272 

referee's    order    or    warrant    may    be    returnable    before 

referee  or  court   2272 

power  of  referee  on  order  or  warrant  returnable   before       __ 

him.^ ^ 227! 

order  is  motion  in  action  or  special  proceeding ISTI 

warrant  is  commencement  of  special  proceeding 2273 

warrant  and  affidavit  to  be  served  on  accused 2274 

amount  of  bail  may  be  indorsed  on  warrant 227S 

sheriff  to  keep  accused  in  custody 2271 

physical    inability    of   accused    excuses   production    under  

warrant 2271 

accused  need  not  be  confined  in  prison 2271 

undertaking  to  procure  discharire  pending  hearing 2277 

warrant  not  to  issue  aRainst  prisoner 2279 

habeas  corpus  to  produce  prisoner  to  answer 227) 

undertaking  for  discharge  to  be  filed  with  return 2279 

S.  Hearing  and  determination. 

interrogatories  and  answers  of  accused 229) 

production  of  proofs  at  hearing 22W 

determination  of  court   2291 

final  order  imposing  fine  or  imprisonment  or  both 22S1 

prisoner  produced  on   habeas  corpus  to  answer   to  be  re- 
manded.   2283 

warrant  of  commitment   2281 

prisoner  produced  on  habeas  corpus  may  be  committed  on 

discharge  from  custody 22FS 

final  order  on  return  of  order  to  show  cause 2263 

commitment  upon  final  order  on  return  of  order  to  show 
cause 23S3 

8.  Commitment  or  fine. 

fine  to  indemnify  for  damages  to  be  imposed 22$4 

payment  of  fine  indemnifying  for  damages  bars  action  by 

agreed  party 22M 

fine  when  actual  loss  not  sustained 2294 

corporation   may  be  fined 22S4 

order  and  warrant  of  commitment 
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INDEX. 

Contempt  of  Courts  Continued. 

III.  Proceedings  to  punish  contempts,  etc. —  Continued. 
3w  Cofnmitment  or  Une  —  Continued. 

commitment  until   offender  has  performed   act  and  paid 

fine 2285 

length   of   imprisonment  where  offender  not   required  to 

perform  act    JS85 

on  commitment  for  non-payment  of  alimony Ill 

commitment  for  violation  of  order  restraining   waste  of 

realty  sold  on  execution 1444 

discharge  on  undertaking 1446 

prisoner  to  be  confined ' 157 

damages  for  escape 157 

release  on  inability  to  perform  or  pay  discretionary  with 

court 2286 

punishment  for  contempt  does  not  bar  indictment 2287 

issuance  of  new  warrant  on  failure  of  accused  to  appear 

after  giving  undertaking  2288 

county  court  cannot  remit  fine 851 

I,  orders  of  N.  Y.  city  court  may  be  executed  within  state..     388 


I  4.  Action  on  undertaking. 


order  for  prosecution  on  failure  of  accused  to  appear. . . .  2288 

I  when  party  aggrieved  may  prosecute • .  2289 

'  damages  recoverable  by  party  aggrieved 2289 

'                      order  for  prosecution  by  attorney-general  or  district  attor- 
ney  2290 

^  4lamages  of  party  aggrieved  may  be  paid  out  of  recovery 

by  people. 2200 

[  liability  of  sheriff  for  insufficiency  of  sureties 2291 
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holders  of,  necessary  parties  in  partition 1538 

when  vefctcd  in  trustee  for  insolvent  debtor 2177 

sale  of  contingent  interest  of  infant Tflf 

persons  of  class  as  defendants  in  partition 15o8 

See,  also,  "  Abatimsnt  and  Revival;  "  "  ADjomificBNT;  " 
**  AsncNMBifT;  "  "  Paktibs." 

by  one  judge  of  proceedings  begun  before  another  in  New  York.  26 

of  term  of  court  to  another  place 41 

of  special  proceeding  on  death,  etc.,  of  judge. . . . , 52 

of  action  after  transfer  of  interest 756 

after  death  of  sole  party 757 


}  See,  also,  *'  Spicipic  Perfosmancb;  "  "  Vendor  and  Pub- 

I  CHASER." 

no  lApriaonment  for  money  due  on 16 

I       limitation  of  actions  on 882 

judgment  by  default  in  actions  on 420 

person  makmg  for  benefit  of  another  is  trustee  of  express  trust.  449 

'       joinder  of  causes  of  action  on 484 

counterclaims  in  actions   561 

warrant  of  attachment  in  action  for  breach 686 

cause  of  action  on,  may  be  attached 648 

offer  to  liquidate  damages  for  breach  conditionally 786 

refusal  of  offer  to  liquidate  damages 736 

costs  on  refusal  of  offer 787 

interpleader  in  actions  on 820 

Joinder  of  claimants  on  motion  of  defendant 820 

interest  in  contract  for  land  may  be  reached  by  judgment  cred- 
itor's action. 1874,  1079 
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INDEX. 

Contract »  Contlnaed. 

action  to  compel  conveyance  by  lunatic,  infant,  etc 2S45 

sale  of  interest  in  contract  for  lands  to  pay  decedent's  debts..  tJ779 
reservation  of  trial  terms  for  actions  on 232 

Actions  for  breach  in  justices'  courts. 

jurisdiction    2Sr2 

warrant  of  attachment SI*^' 

neglect  to  counterclaim  damages  bars  action 2^7.  2SM8 

Contractor. 

defined 8386 

Con  tr  Ibntlon. 

between  defendants  when  realty  of  one  sold  on  execution 14S1 

when  part  owner  of  property  redeems 14}£! 

order  of,  on  sale  of  realty  on  execution 14h3 

enforcing  by  original  judgnaent  after  sale  on  execution 14t>4 

preserving  lien  of  original  judgment 1485 

entry  on  docket  to  preserve  lien  of  original  judgment. 14N6 

Controversy,  Submission  of. 

See  "  Submission  of  Controversy." 

Conxerslon. 

limitations  of  actions  against  executors,  etc 8S3 

order  of  arrest  in  action  for » , M9 

in  justice's  court   •• 2896 

warrant  of  attachment  in  action  for 6^ 

in  justice's  court 2903 

action  by  people  for  conversion  of  public  funds 196d-1975 

ConTeynnce. 

subpoena  duces  tecum  to  produce  records 966 

deeds  acknowledged  or  proved^  admissible  in  evidence 9V> 

record,  or  certified  copy,  admissible  in  evidence 935 

acknowledgment,  proof,  record  or  certified  copy  not  conclusive.     ftK 
conveyances  proved  on  oath  of  interested  or  incompetent  witness 

not  admissible 998 

of  land  without  the  state  admissible  in  evidence,  when,  etc 946 

excmplication  of  record  without  the  state  admissible  in  evidence.    $H7 

of  real  property  by  sheriff  under  order  of  court 718 

by  sherifT  on  sale  by  direction  in  judgment 1242 

on  judicial  sale,  to  state  name  of  person  whose  interest  sold....  1244 
sheriff's  deed  on  sale  of  realty  on  execution 1471 

relates  back  to  time  of  sale 1440 

on  death  of  coroner  who  made  sale  on  execution 147S 

effect  of  conveyance  on  sale  under  foreclosure ICSS 

conveyance  of  property  of  infant  or  incompetent .. « 2SW 

not  necessary  on  sale  under  foreclosure  by  advertisement .......  244>j 

by  corporation  void  after  petition  for  voluntary  dissolution 2430 

on  sale  of  real  property  to  pay  decedent's  debts 2T76-2775 

Co-operative  Insurance  Companies. 

change  of  name 2411,  2413,  2414 

Copyriffbt. 

of  supreme  court  reports **' 

Coroner. 

punishment  of  misconduct W 

not  to  practice  as  attorney • « 

powers  when  sheriff  is  party  to  action Ji- 

any  one  of  coroners  may  act » i'« 
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Coroner  —  Continued 

arrest   of   sheriff  by 174 

county  treasurer  of  Eric  county  to  exercise  powers,  etc 181a 

how  sheriff  confined    179) 

place  of  confinement  of  sheriff  deemed  a  jail   176 

sheriff  entitled  to  jail  liberties  on  giving  bond   177 

liability  for  escape  of  sheriff   177 

may  prosecute  undertaking  of  sheriff  for  liberties 178 

duties  when  sheriff  is  plaintiff 179,     180 

liability   for  escape  of  prisoner 181 

duties,^  etc.,  of  incoming  and  outgoing  coroners   189 

limitation  of  action  for  non*payment  of  money  collected 383 

for  official  acts  or  omissions  385 

amendment   of   returns    725 

execution  to  be  directed  to,  when  sheriff  a  party 1362 

redemption  of  realty  sold  by  coroner  on  execution 1477 

conveyance  of  realty  sold  on  execution  after  death  of  coroner. .  1478 
fees 3310 

to  be  taxed  on  demand 8287 

Corporation  ■• 

for  municipal  corporations,  see  "  Municipal  Corpoeatxon*." 

I.  Ih  gskeral;   mi&cbllanious  pbovisigms. 

"'  domestic  corporation  "  defined   3348 

included  in  term  "person"  in  condemnation  law 3368 

included  in  "  body  or  officer  "  in  provisions  as  to  certiorari . .  2146 

may  be  fined  for  contempt 2284 

consent  of,  to  discharge  of  insolvent  debtor 2154 

limitation  of  actions  for  penalties  against  directors  and  stock* 

holders    of    moneyed    corporations 394 

stock  may  be  attached 647 

notice  of  levy  of  attachment  on 649 

to  furnish  certificate  of  defendant's  interest  when  stock  at- 

tached   650 

•ale  of  attached   stock 708 

stock  deemed  assets  in  hands  of  executors,  etc 2712 

taking  deposition  of  officers  or  directors 872 

production  of  books  and  papers  on  taking  of  deposition 872 

subpoena  duces  tecum  to  produce  books  or  papers 868 

service  of  subpoena  duces  tecum 868 

subordinate    officer   or    employee   may    produce    on    subpoena 

duces  tecum 869 

procuring   personal  attendance  of   officer  on   subpoena   duces 

tecum ., 869 

examination   under   supplementary   proceedings  against   judg- 
ment   debtor 2441 

service  of  order  in  supplementary  proceedings 2463 

II.    PROCEEPINCS   TO    CHANGE    HAME. 

may  petition  for  change 2407 

certificate  that  projiosed  change  not  in  conflict  with  other  cor- 
porations    241 1 

contents  of  petition   2412 

notice  of  application    2413 

petition,  etc.,  to  be  filed  with  secretary  of  state 2413 

reservation  of  proposed  new  name  by  secretary  of  state 2413 

order  authorizing   2414 

order  to  be  entered  and  papers  filed 2414 

publication  of  order 2414 

affidavit  of  publication  to  be  filed  and  recorded 2415 

when  change  to  take  effect 2415 

new  name  may  be  substituted  in  pending  action  or  proceed- 
ing     2416 

pending  actions  or  proceedings  not  affected 2416 

county  clerk  to  report  changes  of  name  to  state  officers 2417 

changes  to  be  published  annually  in  session  laws 2417  4 

ralimty  of  prior  proceedings  to  change  name  saved 2416  A 
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Corpora  tiona  —  Contlniied. 

III.  Actions  BY  and  against. 

1.  Jurisdiction. 

of  New  York  city  court S19 

of  county  court;  residence Ml 

of  city  court  of  Yonkers SXB 

of  justices'   courU 286&,  2899,  28il 

2.  fVhat  actions  lie. 

by  creditor  or  officer  to  suspend  or  remove  officer. .  17S1,  ItB 
director  or  officer  to  be  suspended  or  removed   only  in 

action  by  attorney-general 1^ 

by  judgment  creditors  for  sequestration  of  property 1781 

judgment  creditor's  action  does  not  lie  against 1871 

supplementary   proceedings  cannot  be  had   on    jtadgment 

against 240 

provisions  relating  to  actions  to  determine  claim  to  real 

property   apply II 

3.  Service  of  process. 

attempt  to  commence  action  to  interrupt  statute  of  limita- 
tions   

summons  .......; 

by  publication    

in    justice's    court    

injunction  order   f!\i 

alternative  mandamus    2071 

precept  in  summary  proceedings  to  recbver  posseawon  of 

^  real  property   

citation  from  surrogate's  court 

by  publication • • 

4.  Pleading;  evidence,  etc, 

when  misnomer  waived .^ 11 

allegation  of  incorporation  in  complaint 11 

when  proof  of  corporate  existence  necessary 171 

verification  of  pleadings .^ 

admissions  by  members  as  evidence  against 

stockholder  not  to  act  as  juror 

6.  Actions  on  hills,  notes,  etc, 

preference  of  actions  on  notes  and  bills  of 

against  corporations  issuing  bank  notes,  etc H 

bills  and   notes  of  moneyed  corporations  excepted    from 

statute   of   limitations 

extension  of  time  to  answer  or  demur  granted  only  on 

notice 1' 

order  for  trial  to  be  served  with  pleading 11 

Q.  Receivers;  provisional  remedies. 

In  what  cases  receiver  may  be  appointed. ...  .^. 

notice  of  application  for  appointment  of  receiver. lfitf| 

order  of  arrest  in  action  against  agent  for  funds  mis- 
applied  , 

damages  sustained  by  order  of  injunction  again^  officer.. 

injunction  order  suspending  business  to  be  made  only  on 
notice 1891 

order  restraining  director  or  officer  from  perforounf 
duties  to  be  made  only  on  notice •••• •  V9m 
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IvryovAtloaa  —  Conttnaed. 

IIL  AcnoMs  BY  AND  AGAiiffST  —  Contimied. 
7.  In  justices'  courts. 

Jinifldlction 286B 

residence  for  purpose  of  jurisdiction. 2869,  2879 

tenrice  of  summons 2879-2881 

order  of  arrest  against  agent  for  misappropriating  funds.  2896 

IV.  Pkocxboings  to  ssll,  mobtoagb  or  leasb  rbal  psopbrty. 

when  provisions  take  effect 8897 

to  be  nad  pursuant  to  Code 8390 

jurisdiction  of  county  court 840 

contents  of  petition 8391 

Tcrification   of  petition 3391 

notice  of  application 8892 

reference  to  take  proofs 8392 

hearing  of  application 8892 

order .• 8898 

appearance  to  oppose  application 8898 

notice  to  creditors  of  insolvent  corporation 8894 

service  of  notices 8895 

power  of  court  to  make  necessary  orders 8896 

>  V.  Judicial  supkbvision. 

action  against  directors  and  officers  for  misconduct 1781 

action  by  creditor  or  officer  to  suspend  or  remove  officer  for 

misconduct 1781,  1782 

action    against    officers    for    misconduct    to    be    brought    by 

attorney-general 1782 

sections  1781,  1782  do  not  affect  other  visitorial  powers 1783 

libraries,  religious  corporations  and  schools  excepted  from...  1804 

educational  institutions  excepted  from   •  1804 

muridpal  and  political  corporations  excepted  from ••  1804 

officers,  stockholders,  etc.,  may  be  compelled  to  testify 1805 

injunction  stayii^g  actions  by  creditors 1806 

creditors  may  be  brought  in 1807 

advertisement  for  claims  of  creditors 1807 

when  attorney-general  must  bring  action 1808 

appointment  of  receiver 1810 

VI.  ACTIOM  IN  NATURB  OF  QUO  WARRANTO. 

by  attorney-general  to  try  right  to  exercise  franchise 1048 

to  be  brought  in  name  of  people .....*  1984 

joinder  of  relator  as  party  plaintiff 1986 

relator  to  give  security  for  costs,  etc 198G 

compensation  of  attorney-general  when  relator  party  to 1986 

triable  of  right  by  jury 1950 

all  claiming  to  exercise  same  franchise  must  be  joined 1954 

witness  cannot  refuse  to  answer  incriminating  question 1955 

temporary    injunction 1955 

judgment  against  corporation  to  contain  perpetual  injunction.  1055 
collection  of  costs  from  officers  and  members 1987 

|ni.  Action  by  fzoplb  to  annul. 

municipal  and  political  corporations  not  subject  to. 1804 

libraries,  religious  corporations  and  schools  not  subject  to. . . .  1*^04 

educational  corporations  not  subject  to   1804 

by  attorney-general  when  legislature  directs 1797 

by  leave  of  court 1798 

when  attorney-general  must  bring  action 1808 

grounds  of  action  by  attorney-general 1796 

application  by  attorney-general  for  leave 1799 

tmUe  by  jury  of  right 1800 

judgment  .   , 1801 

to  enjoin  exercise  of  corporate  rights 1801 

to  provide  for  receiver,  account  and  distributioii ..•.••  1801 
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CorporatloBa  —  Continued. 

VII.  Action  bt  people  to  annul  —  Contuined. 

temporary  injunction   orders 

judgment-roll  to  be  filed  with  secretary  of  itate 

judgment  to  be  published 

officers,  stockholders,  etc.,  may  be  compelled  to  testify. 

injunction   staying  actions   by  creditors 

creditors  may  be  brought  in 

advertisement  for  claims  of  creditors 

appointment  of  receiver , 


VIII.  Actions  to  procuee  dissolution. 

municipal  and  political  corporations  not  subject  to. 

libraries,  religious  corporations  and  schools  not  sabject  to.... 

educational  corporations  not  subject  to 

groundf  of  dissolution   

action  to  be  brought  by  attome^-gener^ 

when  attorney-general  must  bring  action 

when  creditor  or  stockholder  may  maintain  action 

reference  of  issues  is  discretionary  when  action  not  brought 

by  attorney-general.   .    

when  referee  to  be  appointed  by  court 

temporary    injunction 

modifying  temporary  injunction 

appointment  of  temporary  receiver;  powers 

additional  powers  to  temporary  receiver 

appointment  of  permanent  receiver;  powers 

when  stockholders,  etc.,  may  be  made  parties 

ludgtnent  to  provide  for  distribution  of  property 

judgment  for  unpaid   stock   subscriptions,  when   stockholders 

are    parties 

judgment  to  enforce^  liability   of   directors  and    stockholders 

when  assets  insufficient   

sections  17851705  do  not  affect  special  statutory  provisions... 

appointment  of  referee 

omcers,  stockholders,  etc,  may  be  compelled  to  testify 

injunction  staying  actions  by  creditors 

creditors  may  be  brought  in 

advertisement  for  claims  of  creditors 

appointment  of  receiver 

IX.    PaoCEEDlNCS  FOE  VOLUNTAET  OI880LUTIOK. 

"  stockholders  '*  includes  "  members  ** ti 

libraries,  churches  and  schools  or  academies  excepted 

when  majority  of  directors  may  petition 3fj 

when  directors  or  stockholders  eauaPy  divided 

when  majority   of   stockholders   direct 

certain  corporations   excepted 

contents  of  petition 

inventory  and  schedule  to  be  annexed 21 

verification  of  petition  and  schedule Zi 

presentation   of   petition 24 

order  to  show  cause 24 

appointment  of  temporary  receiver;   powers 

injunction  staying  actions  by  creditors 

appointment   of   referee 242^ 

publication  of  order  to  show  cause 

service  of  order  to  show  cause  on  creditors  and  stockholders.  ■  2i 

hearing , 24 

decision  or  report S43l<i 

order  for  transmission  of  original  papers  to  court  or  referee..  HST 

amendment  of  schedules HXt 

motion  for  final  order Xtt 


n^DEX 

[^rpors-tioiui  *  Continued. 

IX.  Pkocesdirgs   foe  voluntaxy  dissolution  •— Continued. 

notice  of  motion  for  final  order 2428 

appointment  of  receiver   1810 

final   order   dissolving  and  appointing  receiver 2429 

power  of  receiver  to  hold  real  property 716 

I               relief  of  receiver  from  omissions   and  defaults 242U 

confirmatioD  of  acts  of  receivers 2429 

transfers  of  property  after  filing  petition   void 2430 

commissions  of  receiver 2431a 

fi.nal^  accounting  of  receiver   2431b 

application  by  attorney-general  for  order  to  show  cause ...  T  '  2431b 

X.  Ekfokcing  stockholders'  liabiuty. 

service  of  summons  on  stockholders  l^  publication 438,  439 

misnomer  of  stockholder  defendant   1831 

sccti<ms  1790-1795  do  not  affect  special  statutory  provisions. .  179H 

in  action  by  creditor  to  dissolve  corporation 17U0 

judgment   for   unpaid   subscriptions  when   stockholders 

are  parties 1794 

judgment  when   assets  are  insufficient 1795 

action  by  creditor  to  enforce  liability   1791 

account  of  property  and  debts  of  oorperatM)a 1792 

apportioning  liability    1792 

:  XL    FOBKIGN     CORFOXATlOlfS. 

defined      3343 

validity  of  meeting  within  this  state  not  affected 1779 

1.  Jurisdiction, 

»                      actions  against   1780 

by  one  foreign  corporation  asrainst  another 1780 

by   non-resident  against 1780 

of  N.  Y.  city  court 315 

I  2.  Sen-ice  of  process. 

of  summons  ^ v —  «  432 

on    designated    agent • 432 

designation  of  agent  to  receive  service  of  summons, 432 

proof  of  designation  of  agent 432 

change  of  place  of  service  by  designated  agent. 432 

revocation  of  designation  of  agent 432 

of  summons  by  publication  on 438,  4.39 

I                        of  notice  of  sale  under  foreclosure  by  advertisement  .  .  238!* 

of  surrogate's  citation  by  publication 2522 

I  3.   Actions  by  and  against, 

when  foreign  corporation  may  sue 1779 

cannot  sue  on  debt  invalid  by  laws  of  state  of  organiza- 
tion     4 1779 

verification  of  pleadings 52*5 

allegation  of  incorporation 1775 

director  or  officer  to  be  removed  only  in  action  by^t' 

torney-gencral     ■* .  .    1^1 1,  1812 

action  by  attorney-general  to  try  right  to  exeroiae  privi- 
leges within  state 1948 

books  are  presumptive  evidence , . . 929 

certified  copy  of  nook  may  be  offered  in  evidence. .:....  930 

verification  of  copy  of  book  of 931 

security  for  costs aB6a;  8270 

judgment  by  default  on  service  by  publication 1217 

supolementary  proceedings  cannot  be  had  on  Judgment 

against    , 2403 
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CorporAtiona  —  Continued. 

XI.  Foreign  corposations  —  Continued. 
4.  Provisional  remedies;  receivers. 

attachment  in  actions  against 

in  justice's  court    

unpaid  subscription  to  stock  may  be  attached 6IS 

when  judgment  enforceable  only  against  attached   prop- 
erty         TOT 

injunction  order  suspending  business  to  be  made  only  on 

notice    1809,  1«12 

in  what  cases  receiver  may  be  app^nted 1810.  1SI3 

Coat*. 

judge  not  to  be  Interested  in 47,      # 

I.   To   WHOM    AMD    WHEN    AWARDED.  

when  plaintiff  entitled  of  course 322S 

when  recovery  is  less  than  $50 32S 

against  defendant,  served  ^ith  notice  of  no  •personal  daim. .     4a 

to  defendant  of  course 

in  New  York  and  Kings  counties  when  recoverynnder  $500. . 

in  New  York  city  court  when  recovery  under JgSO , 

in  Kings  county  court  wImd  recovery  under  $260 , 

when   discretionary ^^ 

on  judgment  for  one  of  fteveral  defendants ^tt 

when  several  actions  bi^ught  on  same  instrument S3St 

when  different  parties  ^evail  on  different  issues 

Increased  damages  not  '  ^  carrv  increased  costs 

after  offer  of  judgment  ky  defendant 

after  offer  to  comprom^^e  counterclaim 7 

after  sufficient  tender. 

when  tender  accepted .• .., 

tender  to  include  costs  ^  date 7 

on  confession  of  judgdkent 

«ti  submission  of  controversy 1280i 

4n  )udnnent  for  part  ci  claim  admitted 5 

on  application  for  judgment  on  frivolous  pleading *" 

on  order  for  new  trial  for  failure  to  file  decision  within  HnM 

limited 10 

r¥>t  awarded  against  municipal  corporation  unless  claim  pre- 
sented before  action 

•gainst  person  suing  or  sued  in  representative  capacity 

•if  proving  genuineness  of  paper  after  demand  for  adooisaion 

thereof , 

%f  action    brought   on   discontinuance   in  justice's   court    on 

answer  of  title 

on  remission  of  fine  or  penalty  bjr  county  court 

as  condition  of  adjournment  of  trial 

payment  of,  as  condition  of  exoneration  of  bail 001 

90  costs  at  trial  of  title  by  sheriff's  jury /^ 

iwt  to  be  taxed  in  proceedings  before  court  of  elaima 274 

counsel  or  attorney  fees  not  allowed  in  court  of  daiins. ......     274 

party  testifying  not  entitled  to  witness  fees 

mttomey  testifying  for  client  not  entitled  to  wttnesa  feet. . . . 


n.  How  awarded;  judgment;  collection. 

decision  or  report  to  award.  .< 100 

power  of  referee  to  award IQfS; 

clerk  to  insert  amount  in  blank  in  final  judgmant 12SI 

judgBont  against  executors,  etc IflBB^  IfN 

m.  Amount. 

special  provisions  not  affected 

■mount  of  costs  generally..... ••........ 

MMttttt  when  discretionary 
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oats  —  Costlniied. 

in.  Amount  —  Continued. 

upon  settlement • 8200 

as  condition  of  adjournment  of  trial S2S6 

when  recovery  less  than  $00 8228 

on   confession    of  judpnent 1276 

increased  damages  not  to  carry  increased  costs. . . .  / 3257 

clerk's  fees  in  civil  actions 3301 

additional   allowance  in   difficult  cases. 8%3,  8254 

certificate  entitling  party  to  costs  or  increased  costs 3248 

disbursements  to  be  included • * 8286 

IV.  In    WnaU.    ACTION!. 

In  aid  of  attachment, 

in  action  by  plaintiff.  .•••••• • • ..••     877 

i        Action  to  charge  joint  dohior, 

how  awarded •••••• • 1941 

Action  to  detormino  claim  to  meat  proparty, 

on  defendant's  default 1845 

Creditor's  action  against  heirs,  etc. 

sheriff's  fee  on  execution  may  be  taxed  against  each  de- 
fendant   1880 

apportionment  among  defendants* 1889 

Divorce. 

award  of,  by  interlocutory  judgment  1774 

docketing   interlocutory   judgment   awarding 3774 

execution  not  to  i8.sue  until  nnal  judgment 1774 

Dovfer. 

ices,  etc,  of  conuaissionert  or  referee  to  admeasure....  1612 

Ejectment 

when  judgment  taken  against  one  subject  to  rights  of 

others ....»  1618 

by  grantee  of  lands  held  adversely,  suing  by  grantor 1601 

Foreclosure. 

on   diamisaal  of  complaint  on  payment  of  interest  and 


\   diamisaai  ot  complaint  on  payment  ot    interest  ana 
part  of  principal  aue 1634 

additional  allowance  to  plaintiff  in  f orclosure,  etc . .  3^52,  ^^ 
taxation  of 2403 

on  Coredotnre  by  advertisement 2401*  2402 

Matrimonial  actions. 

allowance  for,  in  action  for  divorce  or  separation ^^9 

award  of,  in  divorce  or  separation 1769 

to  co-respondent  in  action  for  divorce •..*•• 1757 

Mechanics'  tiens, 

actions  to  foreclose  In  courts  of  record »....  8411 

in  courts  not  of  record 8411 

Fortition. 

w 

where  sale  has  been  had 1679 

on  judgment  of  actual  partition 1969 

eoUfiction  against  unknown  owners  on  actual  partlcldft. . . .  1669 

Ices  and  expenses  of^ooawnitfiioners •••• 1665 
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Co«t«  —  ContlBiieil* 

IV.  In   spicial  actions  —  Continued. 

Actions  by  or  against  state  or  public  oMcer. 

action  by  state  fpr  benefit  of  municipality 

action  by  people  on  relation  of  private  person .  —  .^ 

on   consolidation   of    actions   by    people   against   different 

defendants 

judgment  may  be  taken   against   state 

execution  not  to  issue  against  state 

payment  of  costs  against  state  or  public  officer 

on  judgment  of  ^ouster  from  office .  .^ 

individual  liability  for  costs  of  action  in   nature  of  quo 

warranto   against   corporation 11 

against  school  officer  or  supervisor 

increased  costs  to  defendants  sued  for  official  acts. .  32SS, 

V.  On  state  writs. 

on  alternative  mandamus  are  discretionary 

^  on  peremptory  mandamus  to  be  awarded  as  on  motion 

not  to  exceed  $50  and  disbursements 

on  prohibition  to  be  awarded  as  on  motion 

not  to  eacceed  $50  and  disbursements 

on  certiorari  to  review  in  discretion  of  court 

not  to  exceed  $50  and  disbursements 

non*payment  punishable  as  contempt  when  awarded  by  final 
order  

VI.  Of  motions. 

of  motion 

collection • 

execution 

stay  for  non-payment 

taxation  on  final   iudgment 

may  be  awarded  absolutely  or  to  abide  event 

how  collected  when  awarded  to  abide  event 

on  application  for  judgment  on  frivolous  pleading 

'fees  of  referee  to  superintend  discovery  of  book. 

proceedings  to  punish  for  contempt  not  affected 

Vn.  Inteilocutosy  costs. 

on  issue  of  law. 

collection 

no  arrest  for  non-payment,  except,  etc •• 

award  of,  by  interlocutory  judgment. 


VIII.  On  appeal. 

provisions  not  applicable  to  costs  on  appeal 

from  final   judgment 

from   interlocutory  judgment  or  order 

on  appeal  to  supreme  court  or  appellate  division 

damages  for  delay  by  way  of  costs  in  conrt  of  appeals. .   3BSS1. 

expenses  of  reference  on  justification  under  undertaldng  on 
appeal  to  court  of  appeals 11 

on  appeal  by  plaintiff  from  Judgment  for  defendant  in  con- 
demnation   proceeding .,.. 

from  surrogate's  court 2649,  ^1^. 

from    justice's    court. S0i7,  3060,  806S,  SOm.  ^ 

on  new  trial,  on  appeal  from  justice's  court 8070. 

to  supreme  from  N.  Y.  municipal  court 

nC  Liability  for  costs. 

spedal  provisions  not  affected ^^ 

•MCttCor  or  administrator •••••• •••• Wt 
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III  ^  ContlBVLcd* 

L  txABiLXTT  701  COSTS  ^  Continued. 

transferee   of   cause  of  action. .••• •••••••••••••••••  8247 

against  infant  plaintiff  collectible  from  guardian  ad  litem,  M,  8249 

goardian  ad  litem  of  infant  defendant  not  liable. 477 

poor  person  not  liable  for • 461 

costs  to  poor  person  payable  to  attorney «.     467 

action  by  poor  person  not  stayed  for  non-pajrment  of  costs  of 

former    action •....•• 461 

action  by  executor,  trustee,   etc.»  against   beneficiary  to  re< 

•  cover  costs • 1916 

against  attorney  for  pleading  scandalous  matter..... 645 

imprisonment  for  non*payment  of  interlocutory  costs  awarded 

a^tnst   attorney 15 

I      liability  of  attorney  when  defendant  entitled  to  require  se- 
curity  8278 

»  Im   SPECIAI.  PaOCBKDXNGS. 

power  to  award;  amount • 8240 

*  when  person  recovering  deemed  a  judgment  creditor 2432 

Supplementary  proceedings, 

I  to  judgment  creditor  •••••••••«•••«•••••••«••••••• 2455 

'  to  judgment  debtor  •• • • « 2466 

Condemnation  proceedings, 

when  awarded  to  defendant  •••«• 8869 

against  defendant  on  trial  of  issues • 8872 

of  guardian,  committee,  etc.. •..• ••••  8372 

on  appeal  by  plaintiff  from  judgment  for  defendant 8876 

when  awarded  to  owners 8372 

when  compensation  does  not  exceed  $50 «.  3379 

additional  allowance  to  owners ••••  3372 

oa  discontinuance. 3874 


For  appointment  of  committee  of  incompetent, 

on  final  order  appointing  committee 2336 

on  dismissal  of  petition 2386 

of  proceeding  on  behalf  of  state • 2323b 

Ccntempt, 

may  be  ordered  paid  out  of  recovery  on  txndertaking 2290 

Summary  proceedings  to  dispossess, 

amount  of  costs  and  fees -. 2250 

amount  in  proceedings  founded  on  forcible  entry  or  de- 
tainer.   « 2250 

execution. •• 2250 

^LrbitrttUon, 

•n  entering  judgment  en  awards •••••* •••.•«.  2378 

on  vacating  award « 2377 

liability  for,  on  revocation  of  suteiisaion....* •«•  2384 

To  discov%'r  death  of  life-tenant* 

when  awarded,  amount  ••.. *••••»•••« 2316 

en  dismissal  of  petition • •••.•••••f«.»*«*.  2809 

Proceedings  by  insolvent  debtors. 

on  eontestad  application  for  discharge « .iv..  2167 

on  petition  for  exemption  or  discharge  fms  arrsst 2198 


r 


INDBX. 

Ooatfl  —  Oonttniied. 

X.  In   vbcial   PsocBSDiNcs^Coiitiiraed. 
To  enforce  liens  on  vessels, 

amount. • •• 


XI*  Sbcurity  foe  costs. 

when  defendant  may  require 

when  two  or  more  plaintiffs  sue /. . 

when  discretionary  with  court 

order  to  give  security. 

requisites  of  undertaldngr 

notice  of  exception  • 

notice  of  justification 

justification  of  sureties 

allowance  of  undertaking 

order  for  additional  security 

dismissal  for  failure  to  give • . , 

liability  of  attorney  for  costs 

provisions  applicable  to  special  proceedings. 

In  New  York  city  court, 

notice  of  exception  to  attreties 

notice  of  justification 


XII.  Taxation. 

how  taxed 

clerk  to  insert  amount  in  judgment 

when  additional  allowance  to  be  computed  by  derk. 

notice  of  taxation 

in  N.  Y.  city  court 

may  be  taxed  without  notice 

notice  of  relaxation • 

order  for  retaxation 

review  of  taxation  • 

duty  of  taxing  <^cer 

affidavit  as  to  disbursements 

fees  to  be  taxed  on  demand • 


XIII.  In  stnutoGATx's  court. 

discretionary,  except,  etc ..•• 

only  actual  expenses  when  estate  less  than  $1,000 

costs  awarded  by  decree  include  disbursements 

to  be  fixed  by  surrogate  and  inserted  in  decree 

upon  orders 

collection  'of 

on  motion  for  new  trial  before  surrogate 

of  course  to  successful  party  on  trial  by  jury 

on  jury  trial  same  as  in  supreme  court 

may  be  made  payable  by  party  or  out  of  fund 

unsuccessful  contestant  of  probate  not  entitled  out  of  estate. . 
■tenographer's  minutes. on  probate  contest  may  be  duurped  on 

estate 

of  proceeding  to  compel  payment  of  funeral  expenses 

of  reference  of  disputed  claim  against  decedent's  estate 3T1 

OB  appeal 

same  as  in  supreme  court ...^  , 

from  order  on  motion  for  new  trial 25l 

discretionary  allowance  on  contested  and  nnoontcMed  decrees.  2911 

trial  fee  for  each  day  exceeding  two S9B 

additional  allowance  for  preparing  and  settHng  aeeooats SSfl 

•Oovance  upon  sale  of  real  property  to  pty  decedent's  diAt. .  ^ 

is  in  Ken  of  coauBissioni •• ••••••• 3M 


INDIQL  1 

KU*  Ijt  stJtxoGATx's  COURT  —  Cotitinned. 

fees  of  appraiser • « •••••••••••••••  2B65 

of  referees  sane  as  in  supreme  court 2806 

of  officers  for  services  same  as  in  supreme  court. .....  2B66 

of  witnesses  same  as  in  supreme  court 2666 

•arrogate  not  to  charge  or  receive  fees 2667 

mllease  of  surrogate  for  taking  testimony  out  of  court 2667 

fees  tor  copies  of  papers •••.••• •....•  2567 


IV.  IW   JXXSTICIS'  COUKTS. 

to  prevailing  party «•«•••••••• 8074 

what  costs  consist  of 8074 

when  allowed  to  neither  party. 3076 

on  judgment  after  verdict  or  decision.. •••••• 3014 

on  judgment  of  nonsuit 3013 

'          on  discontinaance  on  answer  of  title  to  real  property 2064 

on  dismissal  when  title  to  realty  pleaded  by  plaintiff. 2966 

In  action  of  replevin • 3076 

on  demurrer.  . 3077 

amount  limited.  • • 3076 

taxation 8078 

^         increased  costs  in  actions  on  official  acts •••.• 8070 

on  judgment  for  one  of  several  defendants. 8060 

recovery  of  costs  wrongfully  collected 8081 

»         on  deasion  for  person  answering  in  proceeding  for  sale  of 

I              stray 8006 

I         on  transfer  of  action  to  another  justice 8162 

t         in  action  on  judgment 8164 

guardian  od  litem  of  infant  plaintiff  liable 2887 

guardian  ad  litem  of  infant  defendant  not  liable 2888 

tecs  on  attachment  for  defaulting  witness 2972 

payment  of,  on  service  of  notice  of  appeal 8047 

setting  off  costs  and  recovery  on  determination  of  appeal....  8068 

costs  below  included  in  disbursements  on  appeal 8060 

of  appeal  when  new  trial  ordered •  8068 

to  whom  awarded  on  appeal......... 8066 

amount  of  costs  on  appeal 8067 

sward  off  on  new  trial  on  appeal 8070 

•mount  on  new  trial  on  appeal 8073 

on  offer  to  compromise  atter  return  on  new  trial. 8072 

New  York  municipal  court, 

on  appeal  to  supreme  court 8213 

Brooklyn  justice's  court. 

on  removal  of  action  to  county  court  of  Kings 2984 


• 


See,  also,  "  Pleaoxxo.' 

answer  may  set  up   500 

when  allowed  e 601 

in  actions  on  assigned  claims  602 

by    trustee , 602 

by  defendant  sued  in  representative  capacity 606 

1101 


INDBX. 


Oouiftterclaiiii  —  Continued. 

•on  decedent's  debt  in  action  by  executor,  etc •••■•■ 

limitation  of  action  must  be  pleaded  in ••  41S 

cannot  be  founded  on  title  barred  by  adverse  possession. .......  966 

on  cause  tarred  by  limitation 397 

several  counterclaims  may  be  pleaded 507 

each  to  be  separately  stated 507 

equitable  counterclaim  may  be  pleaded 507 

verification  of  counterclaim  only 527 

provisional  remedies  on 730 

plaintiff's  offer  to  compromise 739 

.  in  action  for  divorce  or  separation ITTtf 

in  action  to  charge  joint  debtor  not  served 1838 

demurrer  to,  see  "  Demurrer." 

reply;  contents. 514 

'  judgment  for  failure  to  reply 515 

reply  may  set  up  two  or  more  avoidances 517 

strilang  out  for  disobedience  to  order  for  discovery  of  books,  etc  808 

deemed  action  fbr  purpose  of  trial  by  jury 974 

judgment  on « 503 

demand  for  affirmative  relief  on 509 

judgment  for  affirmative  relief  on .••.••  5M 

on  counterclaim  for  less  than  plaintiff's  demand... 512 

execution  on  judgment  against  exectttors^  etc. • ••.••• 


In  New  York  city  court, 

what  may  be  pleaded ••••••••••«••••••  3114 

In  justices'  courts. 

answer   may   set   up 29S3 

when   allowed 2i*45 

demurrer 210? 

of  party   suing  or  sued  in  representative  capacity 2iW 

when   neglect  to  plead  bars   action 2SM7,  2!>4t 

judgment    Sifl'i 

in  summary  proceeding  to  dispossess '£1U 

G<Hiiitle«. 

seal   of  county   clerk  seal   of  county .  2^- 

proof  of  acts,   resolutions,   etc.,    of  supervisors 941 

excepted    from    judicial    supervision imH 

not  subject  to  action  to  dissolve  or  annul  coriioration 1J*H 

jurisdiction  of  surrogate's  court  in  new  or  altered 247S>.  24'*> 

preference  of   actions   by   or  against TPl 

jurors  not  disqualified  because  residents  or  taxpayers 1171»  , 

order  of  arrest   in   action   for  funds,  etc.,  of f^ft'  | 

attachment  in  action  to  recover  funds  of 63T 

action  by  state  to  recover  public  funds,  see  "  Municipai.  Corpi>- 

RATIONS." 

excepted  from  jurisdiction  of  justice's  court 2SO 

supervisors   need  not  give  security   on  appeal 1,313 

taxi)ayer's  action   to  prevent  illegal   acts   . ". 19*3 

officers  may  sue  on  cause  arising  before  term ll^Jf*,   19:> 

action  against  officers  on  causes  arising  before  their  fcrm.  1927.  Jlt> 
jurisdiction  of  justice's  court  over  actions  bv  or  against  oflicers.  2^'3 
costs  when  action  brought  by  state  for  benefit  of  county 324.: 

County  charges. 

printing    of    calendar    3»» 

exncnsos   of  proceedings  to  remove  attorney    <S^ 

stenographers'   salaries,   fees,   etc gfr» 

salaries   of   criers,    interpreters,   and   court  atteniants.   in 

Queens    county i 91,  SM.       W! 

salaries  of  stenographers SSS-rStU 

compensation  of  clerks  in  surrogate's  office JM? 

books  for  record  of  notices  of  pendency  of  action.. 1672 
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when  included  in  term  "clerk" ^.••••.•ji.» J 

teal  is  seal  of  sMprcme  aud  county  courts. ...•..•.««4^,.«*....       27 

is  seal  ot  county • ^^<....,       28 

provision  for  new  seal • . . ,  ..«r^  . . . .       80 

appointment  of  special  deputy  c]ei;ks  to  attend  terms.« . . ,  .^^  . . . .       80 

destruction  of  papers  by  order  of  court 21 

designation  of  new  jail  jto  be  filed  with ,  «^^  ....     185 

to  serve  designation  of  jail  on  sheriff ^ 137 

certificate  of  sheriff's  election.. ^ 182 

annual  return  of  changes  of  name 2418 

duties  in  foreclosure  by  advertisement 2300,  2300.  2403.  3304 

judgment  book;  entry  of  judgments 1236 

docket  books ;  docketing  judgments *  1245-1272 

entry,  etc.,  of  judgment  by  confession •. 1275,  1276 

docketing  transcript  of  justice's  judgment. 3017.  3021.  3022 

judgment  of  Albany  city  court  and  Troy  justice's  court..  3225 

authentication  of  transcript  from  justice's  docket  book ,...^    080 

issuing  execution  on  justice's  Judgment '  ^043 

JuMnestcad  exemption  book  ...a «... «i...i»....  1308 

record  of  certificates  of  execution  sales 1430 

I  notices  of  pendency  of  action • .«...«.  1672.  1674 

^  orders  appointing  receivera  in  supiiiemcntary  proceedings.  2470 

\:  wills  of  real  property •  .^» » »^  2633,  2634 

I  to  make  and  certify  to  searclies ••«•.«•«»....     061 

without  charge  to  certain  state  officers ••,».« 8200 

subpoena  duces  Ucum  to  produce  records 866 

fees  generally ,.»••....  8304 

in  New  York  and  Kings  county.... •.«*«••....  3305 

to  be  taxed  on  demand ••••■ 8287 

salaried  clerks  to  account  for  fees 8286 

Co«itt7  Co-operative  Insurance  Companies* 

change  of  name 2411.  £413,  2414 

bowsiy  Oovrt* 

construction  of  provisions  relating  to 8842 

new  trial  in.  on  appeal   from  justice's  court,  see  "  Justxcx  of 
THK  Peace;  "  **  New  Trial.*' 

costs  when  several  actions  brought  on  same  Instrument 8231 

appeals  from,  to  appellate  division 1340.  1357 

X    CONSTITUTIOK    OV  COUKt. 

I                a  court  of  record..*.  ..i.... .*.^. ...••..•••• 2 

seal  of  co^ntv  clerk  is  seal  of  court • 27 

always  open  for  business « 355 

justice  of  supreme  court  may  make  orders  'in 854 

county  judge  oC  snother  county  may  make  orders^ 354 

appointment  of  terms « 355 

place  of  holdisg  terms. * .' 355 

adjournment  of  term  to  another  ptace 355 

publication  of  appointment  of  tema. ••* 356 

drawing  and  notification  of  jurors 357 

clerks  to  county  judges  of  Kings •..,,...,,.•...  Y  350 

appointment  and  comnenaafion  nf  stenographers 358,  361 

stenographed  for,  in  Kings  and  Queens  counties  ■•• Sn]) 

interpreters   for,  lin   Kings  county.  • • . . . .  360 

IL  JiraisDicTiow. 

jurisdiction    340 

residence  of  domestic  corporation , .     311 
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INDIDX. 

Oo«atr  Ca«rt  —  Coattnvcd* 

II*  JVKJiMCTioir  —  Continued, 

jnriadiction  co-extenshre  with  supreme  coart>*«*».««»* ••••••    ti 

may  tend  process  to  any  county •...    KT 

power  to  appoint  receiver 713 

may  authorize  guardian  or  committee  to  agree  to  partition...  ISM 


over  applications  by  insolvent  debtors  for  discharge,  exemp- 
tion, etc 2150,  2188, 

appointment  of  trustee  for  criminal  prisoner ZHfi 

over  person  and  property  of  incompetent  persons. ......  M>,  239 

proceedings  for  change  of  name 241< 

new  action  after  pica  of  title  to  realty  in  justice's  court 2S3 

account  of  district  attorney  to !»» 

non-resident  plaintiff  to   give  security   for  costs 326^,  S3* 

coats  in  Kings  county  when  recovery  under  $250 323S 


^ 


til.   PoWiaS  AXP  OUTXIS  07   COUXTT  JUD6I. 

if  iud^  disqualified,  special  proceeding  to  be  oontinaed  In  ad 

loining  county 

hsLS  powers  of  justice  of  supreme  court  at  chambers , 

possesses  power  of  supreme  court  justice  over  actions  in S4§ 

disability  of  county  judge ait 

may  appoint  temporary  court-house. -O^ 

designation  of  temporary  jail  by 136,  196^    IH^ 

to  attend  drawing  of  jurors 1044,  lOII^ 

when  to  act  as  surrogate  during  vacancy  or  disability 

when  and  where  to  bold  surrogate's  court 

compeasatton  when  acting  as  surrogate 

ex  parte  orders  by TTS, 

may  make  order  for  service  of  summons  by  publication 

may  grant  order  of  arrest 

power  of  judge  in  special  proceedings 

to  remit  forfeited  recognizances S60, 

to  remit  fines  and  penalties .^ 880,  351« 

notice  of  application  to  remit  fine  or  penalty. . .  • 

costs  on  remission  

discharge  of  person  imprisoned  for  non-payment  of  fine, 
to  discharge  witnesses  arrested  in  violation  of  privilege. 

to  grant  order  to  take  deposition  within  state 87 

to  grant  order  to  take  deposition  without  state *" 

to  issue  subpoena  for  witness  on  deposition  to  be  used 

without  the  state 

to  issue  habeas  corpus  to  testify SOOO-Sni 

to  issue  habeas  corpus  or  certiorari  to  inquire,  etc  2017,  2(11 
to  issue  warrant  to  bring  up  prisoner  about  to  be  re- 
moved  

to  take  bail  pending  appod  on  habeas  corpus  or  cer- 
tiorari  2000, 

duty  to  issue  habeas  corpus  or  certiorari  without  application . . 

summary  proceedings  to  dispossess  before. 

supplementary  proceedings  may  be  brought  befort dl34, 

IV.  ItxiiovAL  or  ACTIONS  TO  01  Faoic. 

to  supreme  court  on  disabilitv  of  county  Judge. •• .«•• 

to  supreme  court  to  change  place  of  trial •••..«••.• 

effect  of  order  of  removal 344 1 

appeal  from  order  of  removal •■• •,• S44 

stay  of  proceedings  to  permit  removal 345 

process,  undertakings,  etc.,  not  imoaired  by  removal .'MOJ 

to,  from  local  courts  of  Hudson,  Utica  and  Oswego.., SSWf 

from  justice's  court  to  Kings  county  court •••...  ^"^ 
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INDBX. 

fines,  «-ecagniTancea,  etc,  collected  by  district  attorney  to  be  paid 

to 1967 

when  to  be  public  administrator  ex  officio  2666 

may  apply  for  appointment  of  temporary  administrator 2670 

fees.    8821 

provisions  relating  to  sherifTs  bond  aoply  to  actions  on  bond...  1889 

to   exercise  powers  of  coroners  in  Erie  county   181a 

Court  fundi. 

to  receive  money  paid  into  court 745 

title  to  securities  representing 749 

action  by,  on  securities / 749 

transfer  of  securities  on  death,  etc 760 

books  of  account  762 

anniial  report 768 

to  receive  money  paid  into  surrogate's  court 2687 

service  of  order  to  pay  money 1887 

leave  to  sue  on  bona  for  failure  to  pay  money,  etc 1887 

commissions  on  money  paid  into  court 8821 

)mrt  o<  Appeals. 

'   I.  'Povrvats;  tbkms;  orFicsss,  btc 

a   court  of  record 2 

seal  continued 27 

governor  may  change  place  of  holding 88 

Judse   not  disqualified  when  policyholder  of   insurance  com- 
pany   46 

power  to  make  rules 198 

times  and  places  of  holding  terms 196 

may  be  held  in  any  building 197 

adjournments 197 

appointment  of  officers « 198 

clerk  of  court  to  give  bond 199 

to  take  oath  190 

I                            office 199 

to  appoint  deputy  200 

I             powers  and  oath  of  deputy  clerk 200 

clerk  may  employ  assistants 201 

appointment  of  special  deputy  clerk 201 

of  clerks  for  judges 202 

offices  for  judges  208 

reports  of,  see  '*  State  Reporter." 

fees  of  clerk 8800 

clerk  to  account  for  and  pay  over  fees 8288 

II.  JvaisnicTiow. 

appeals  from  final  judgments  and  orders 190 

appeals  from  orders  granting  new  trials  on  exceptions 190 

questions  allowed  and  certified  by  appellate  division 190 

no  appeal  in  actions  in  other  than  supreme  court,  etc.,  nnless 

certified 191 

from    unanimous    judgment    of    affirmance    in    certain 

cases,  unlc5s  nllowcd '. « 191 

limited  to  review  of  questions  of  law 191 

decision  that  finding  of  fact  is  supported  by  evidence 191 

III.  Appeals  to.     See  "  Appeals.—  III.     To  court  of  appeals" 

mrnvt  of  Claims. 

I.  Constitution;  judges;  opfxcers,  etc. 

a  court  of  record ••• •••••••  2 
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INDEX, 

Court   of  Clalmli  —  Contlmied. 

I.  CoNSTiTUTxow;  judges;  officers,  etc. —  Continued. 

constitution  of 

appointment  of  jud£:es   

quorum 

appointment  of  clerk    

of  stenographer 

of  marshal ^ 

sessions '. 

when  must  view  premises  affected 

sheriff  to  furnish  rooms 

attendance  of  sheriff  at  sessions 

fees  o^  sheriff  for  attending  sessions 

expense  of  procuring  testimony  on  commission 

report  to  legislature 

annual  report  to  comptroller   

shall  not  practice  law  nor  act  as  referee 

salary   of  judges    , 

of  omcers 

II.  Jurisdiction;  PBOCBomtE;  OBTEBMiNATioir. 

jurisdiction    

notice  of  intention  to  make  claim. . 26i  ' 

rules 

procedure     

attorney-general  to  represent  state    

superintendent  of  public  works  to  assist  in  canal  claims 

canal  claims  to  be  filed  with   suoerintendcnt 

compromise 

consolidation,  intervention,  etc 

substitution  of  parties 

may  order  additional  parties  brought  in 

summons  or  citation   to   additional   parties    

service  of  summons  or  citation 

power  to  render  judgment  against  parties  summoned    

record  of  proceedings 

new  trials 

costs  not  to  be  taxed 

judgments    

interest    on   judgments    

payment  of  judgments 

judgment  bars   further  claim  or  demand 

execution  on  judgment   

lien  of  judgment  on  real  property    

docketing  judgments  of,  in  county  clerk's  office. . . . , 

vacating  and  modifying  judgments    

III.  Appeals  prom. 

from   orders   and   judgments    

time  of   taking  appeal    

notice   of   appeal 

service  and  settlement  of  ctoe    

practice  .  .    .^> 

questions  reviewable 

preference  of  appeals 

judgment 

Co«l^t<-HO  V  HO. 

sale  of  liquors  in,   prohibited    XL 

chanRc  of  place  of  holding  court    ^ 

designation   of   temporary , 

trial  elsewhere  than  at  court-house    

Courtfi. 

See.   also,   "  Officers." 
judges,   sec   "  Judgf.s." 
rules    of,    see    **  Rules." 

punisbment  of  contempt,  see  "  Contempt  op  Court," 

llfKI 


rt«  —  Coiitlnfied* 

'.  GiitntAL  ntovisioKt. 

referred  to  in  this  act ««.».*.  ^  ».*«..*.  * 1-S 

jurisdiction  and  powers  continued 4 

sittings  to  be  public,  except,  etc 6 

not  to  sit  on  Sunday,  except,  etc 6 

adjoarnment  on  Saturday  to  be  over  Sunday 6 

action,  etc.,  not  discontinued  by  vacancy  in  judge ,..  25 

judge  out  of  office  may  settle  case  or  exceptions 25 

special  proceeding  before  one  judge  continued  before  another 

in  New  York  and  Kings 26 

seals. 27-30 

adjournments 84-36 

failure  or  adjournment  does  not  abate  action*  etc 44 

judges  not  to  practice 49 

attendants ©5-09 

summons  must  specify 417 

amendment  of  returns  by  subordinate  courts,  etc 725 

what   included  in  *'  body  or  officer  "  in  provisions  as  to  cer- 
tiorari to  review,  etc 2146 

.  Courts  op  kecosd. 

enumerated « , .  2 

power  to  issue  subpoenas  to  witnesses. 7 

to  administer  oaths  '. .  7 

to  make  new  process  and  forms  of  proceedings 7 

seals  in  use  continued 27 

rooms,  fuel,  etc.,  to  be  furnished 31 

liquors,  etc.,  not  to  be  sold  in  court-house 82 

punishment  for  sale  of  liquors 33 

adjournment  to  future  day 34 

of  term  for  absence  of  judge 36 

of  term  by  direction  of  judge 86 

trials  dsewhere  than  at  court-house 37 

governor  mav  change  place  of  holding 39i       39 

judge  may  change  place  of  holding 40 

adjournment  of  actual  session  to  another  place 41 

change  of  place  for  holding  in  city  of  New  York 42 

trial  commenced  may  be  continued  beyond  term 4i\ 

trial  terms  for  actions  on  contract 232 

appointment   of   criers 91 

sneriff  to  act  as  crier 02 

attendants 95-U!) 

compensation 3312 

clerks  of  judges  disqualified  as  referees,  commissionecp,  etc..  1024 

\  Couirrs  kot  of  secord. 

enumerated.  .  . 3 

[     limitation  of  action  on  judgment  of -. 382 

attempt  to  commence  action  in,  under  statute  of  limitations. . .  400 

I     jurisdiction  of  action  to  foreclose  lien  on  chattel 1737 

I 
fciMtnta. 

r  of  seizin,  when  cause  of  action  accrues  for  breach 881 

against  incumbrances,  when  cause  of  action  accrues  for  breach.  381 

liter. 

>of   decedents,    see    "  DBCBDSMTa'  Estates;"  ''Executors  and 

AdM  IN  ISTRATORS." 

term  defined  in  surrogate's  practice 2514 

publication  of  order  to  present  claims 786 


^ 


INDfiS: 


CreaitOM'  AetiottS.  

I.  By  judgment  crboitor  to  discover  and  apply  PftOPttrv 

jurisdiction  of  county  court '.'^ ' : , 

maintainable  on  return  of  execution  unsatisfied 1 

to  reach  surplus  value  of  homestead _ —  * 

to    enforce    execution    for    necessaries,    wages,    etc.,    against 

earnings,  trust  income,  etc  .........  4 ..«....*. 

does  not  lie  against  domestic  corporation 

relief  procurable  in * li 

joint  property  mav  be  reached 

property  exempt  xrom  execution  cannot  be  reached I 

trust  fund  created  by  third  person  cannot  be  reached, 

earnings  within  sixty  days  cannot  be  reached 

to  what  county  execution  must  have  issued 

what  property  may  be  reached • -  • 

interest  in  executory  contract  for  land  may  be  reached 1 

how  interest  in  land  contract  applied 

temporary  injunction  restraining  transfer  or  payment 

receiver  may  be  appointed 

how  discovery  compelled  

cancellation  of  notice  of  lis  pendens  on  security 

II.  Against  dkbtor's  next  or  kin^  legatsb,  heir  or  dxvi 

when  action  lies » --•-- 

excepted  from  jurisdiction  of  justice's  court 

neglect  to  present  claim  does  not  impair  right  of  action 

Against  legatees  and  next  of  kin, 

"next  of  kin"  defined 

may  be  against  one  or  all 

apportionment  of  recovery  among  defendants 

apportionment  of  costs  among  defendants 

sheriff's  fee  on  execution  may  be  taxed  against  each  de> 

f  endant .__ .- 

recovery  against  one  only^  limited  to  proportionate 

requisites  to  recovery  against  legatee 

action  against  preferred  or  deferred  l^atees 

requisites  to  recovery  against  preferred  legatees. . , 

Against  heirs  and  devisees. 

liability  of  heirs  and  devisees 

not  to  be  brought  within  three  years  of  death  or  iaatx 

of  letters 

sUy  pending  application  to  sell  realty  to  pay  debts 

dismissal  on  decree  for  sale  of  realty  to  pay  debts 

election  to  prosecute  action   notwithstanding  decree    for 

sale  of  realty  to  pay  debts 

action  to  be  joint  . .  .^ 

recovery  to  be  apportioned^ 

requisites  to  recovery  against  heirs 

account  of  executor,  etc.,  evidence  of  instiificiency  of  as- 
sets  

requisites  to  recovery  against  devisee 

recoveries  from  personalty  to  be  deducted 

recoveries  from  heirs  to  be  deducted  from  recovery  against 

devisees. 

complaint  must  describe  lands  with  common  certainty  and 

state  value 1 

judgment  to  direct  collection  from  realty  not  aliened  by 

defendant I 

lien  of  judgment  on  realty  not  aliened  by  heir  or  devisee.  1 
judgment  not  lien  on  realty  aliened  before  filing  of  ootke 

of  lis  pendens •• 1 

personal  judgment  when  land  aliened 1 

action  not  suspended  by  infancy .•••.•• 

ttos 


redltora'  Aetloms -— CoBtittVvA. 

IL   AOAZMST   DSBTOK*i  N«tT  OV   KIN,  LBQAttB,  ■tC'^  CoiltittU»  . 

Against  heirs  and  ds^issss  -^  Continued. 

execution  against  infant  suspended  for  one  year 18M 

liability  for  debt  expressly  ccarged  on  realty  not  affected.  1860 

General  provisions. 

preference  among  debts  of  decedent 1866 

unpaid  prior  claims  exceeding  value  of  property  a  tiefcncc.  1866 
recovery,  proportionate  only,  when  equal  claims  exist...  1866 
defendant  entitled  to  credit  for  prior  or  equal  claims  paid.  186T 
rdief  when  defendant  takes  or  inherits  in  more  tfcan  one 
capacity 1800 

not  to  practice  as  attorney 63 

appointment  of,  for  courts  of  record. 01 

sheriff,  etc.,  may  be  required  to  act  as 02 

need  not  attend  trials  at  chambers , 230 

f       at  term  of  appellate  division 242 

lasiefl  and  Criminals. 

pumahmeot  of  crimes  created  by  act • 8840 

Sec,  also*  "  Misdsmkamoi. 

J.    CUMINAL  ACTIONS. 

criminal  action  defined 8886 

civfl  and  criminal  remedies  not  merged 1800 

trial  may  be  continued  beyond  term 46 

preference  of TOO* 

ctril  pleading  not  to  be  used  as  proof  in 623 

deposition  in,  for^  use  without  the  state 814 

privilege  of  physician,  etc.,  when  crime  committed  on  infant.  884 

II.  Cakb  of  peopertt  of  criminal  pusonei. 

;  application  for  appointment  of  trustee 2010 

when  application  may  be  made 2210 

to  what  court  OOIO' 

who  may  apply 2220 

creditor  applicant  to  relinquish  security 2221 

contents  and  verification  of  petition 2222 

snbpcena  to  enable  petitioner  to  make  petition 2222 

copy  of  sentence  to  be  presented  with  petition 2223 

affidavit  of  petitioner 2228 

order  appointing-  trustee   2224,  2226 

order  to  show  cause 2224 

service  of  order  to  show  cause 

hearing  on  return  of  order  to  show  cause 

payment  of  debt  or  security  therefor 2226 

title  vested  in  trustee  2226 

exemplified  copy  of  order  may  be  recorded  as  deed 2226 

removal  of  trustee 2227 

appofaitment  of  new  trustee 2227 

support  of  wife  and  family 2228 

surrender  of  property  by  trustee  on  death   or  dischsrge  of 

prisoner 2220 

applicable  to  prisoners  sentenced  before  enactment 2280 

U.    Civil.  RTUWDIU  »T  AND-  AGAINST   CSIMINALS. 

convicted  prisoner  to  give  security  for  costs  as  plaintiff.  8268,  8260 

relief  of  bail  on  arrest  of  defendant  for  crime 000 

deposition  of  person  under  sentence  for  felonv 8T7 

habeas  conras  to  bring  up  prisoner  to  test!^,  tee  "Habias 
CteFmL*^ 

1109 


^ 


Crimes  aB<l  Crln&lnals  —  ContlmaMil* 

III.  Civil  kkmxdibs  by  avd  aqaiivst  caiMivALft — Contuuied. 

attachment  in  contempt  not  to  issue  against  prisoner 2278 

habeas   corpus    to   produce  prisoner    to  answer   for  contempt 

pujushable  civilly SK8 

prisoner  may  be  committed   for  civil   contempt   on   discharge 

from  custody.  . 3382 

prisoner  produced  on  habeas  corpus  to  answer  for  contempt 

to  be  remanded  228S 

civil  punishment   for  contempt   does   not  bar  indictment  for 

same  misconduct • 238T 

IV.  Disqualifications  and  disabilities. 

suspension  or  removal  of  attorney  on  conviction 6T 

conviction  of  infamous  crime  disqualifies  as  executor 2812 

incompetent  to  receive  letters  of  administration 2861 

conviction  does  not  disqualify  witness 832 

may  be  used  to  impeach  credibility  of  witness 8S2 

witness  not  required  to  give  testimony  tending  to  accuse  of..    837 

disability  by  imprisonment  to  move  to  vacate  judgment 1291 

new  trial  of  action  to  determine  claim  to  real  property  when 

defendant  imprisoned. '. KMf 

imprisonment  interrupts  limitation  of  action  for  real  property.    37i 
disability  by  imprisonment  for  crime  excepted  from  statute  of 

limitations 3M 

exception  of  imprisonment  from  limitation  of  action  for  dower.  19M 
limitation  of  time  to  apply  for  certiorari  to  review  determina- 
tion,    2125,  212* 

C^ittilnal  Conversation. 

included  in  term  "  personal  injury  " 

sittings  of  courts  may  be  jirivate 

competency  of  plaintiff's  wife  to  testify 831 

limitation  of  actions    SSI 

costs  when  recovery  is  less  than  $00 32S 

jurisdiction  of  justice's  court ,...* 


CM»pll. 

deemed  assets  in  hands  of  executor,  etc SfTll 

Croim-Actions. 

leave  to  defendant  to  commence. ., 781 

jurisdiction  of , 

original  and  cross-actions  to  be  tried  together, 7 

.    removal  of  original  action  to  court  where  cross-action  pending..  788 

C«n«1ty. 

ground  for  separation   •.••,..•....« ..•,...  IT 

Cnrtcfiy. 

tenant  by,  necessary  party  in  partition UBB 

division  in  partition  when  curtesy  exists  in  undivided  share. . . .   16SI 

.   action   for  waste  against  tenant  by 165f 

acceptance  of  gross  sum  on  sale  for  decedent's  debts... 2T 


Dnmnirefi. 

I.  Assessment  op.     See,  also,  "Assessment  ot  Damagis.** 

,    ■       rate  rccoveraHe .., 

^  ^  ,      jury  to  assess,  in  action  fpr  money IISS 

assessment  on  default IftB 


INDEX. 

smftireii  —  CoBtln«ed. 

I.  AisnsMBMT  or — Confinucd. 

notice  of  atsessment  to  defendant  in  default •••••••••  ltl0 

denuttd  for  notice  1210 

motion  for  new  trial  for  excessive,  etc 909 

on  judgment  abaoKite  of  court  of  appeals 194 

.IL  Mitigation. 

evidence  in  mitigation  at  inquest 686 

!^ .        pleas  in  mitigation 886 

proof  of  mitigating  circumstances  in  libel  and  slaAder 685 

pl^uling  matter  in  mitigation  of 606 

tju.  Kscovnty  in  actions  and  spscial  procssdincs. 

limitation  of  actions  for  injury  to  property  or  person 862-885 

.                       of  action  for  encroaching  wall 1499 

I, .        order  of  arrest  in  action  for 649,  660 

when  part  only  of  statutory  penalty  recoverable 1898,  1964 

special,  need  not  be  alleged  or  proved  on  slander  ot  female..  1906 
action  barred  by  payment  of  fine  on  contempt  impoted  as  in- 

I;.             demnity.  ,  .  ^ * 2284 

measure  in  action  for  causing  death  by  negligence 1904 

on  vacating  injunction • 617,  ffiB?^  624 

OiFer  to  Kqutdate. 

offer  conditionally. ••>•••     T86 

refusal  of  offer • ; . . . .     787 

^  costs  on  refusal 787 

I  Vgjeatiout  suits, 

in  name  of  fictitious  party ••••  1900 

in  naipe  of  another ,•...  1900 

treble  and  increased  damages  for • '•••  1901 

Against  witness^ 

for  disobedience  to  snbpcena «•••••««....  868,    856 

in  justice's  court •• 2979 

|:       On  bonds,  undsHakings  and  recognisances, 

K'  in  action  on  b«nd  for  jail  liberties ite 

I  ■  measure 167 

on  penal  bond 1916 

en  forfeited  recognizance 1966 

(  for  breach  of  bond  or  contract  in  action  in  N.  Y.  city 

court 816 

'        Power, 

tor  withholding,  may  be  recovered'  In  action  for  dower. . .  1600 

measure 1600,  1601 

recoverable  against  grantee  of  husband 1601 

when  property  claimed  in  severalty 1602 

against  heir  who  has  aliened  land , 1608 

(  wbat  recoverable « UAl 

rentf  and  profits  part  of 1497 

MlitfaolliMi  of   damages   for  encroadEoig  wall   transfers 
«!•. 1466 

nil 


r 


INDEX. 
Damaffea  —  ContlB«ed» 

III.  RSCOVSRY    IN  ACTIONS   AND  STEClAtt  nOCaHHIXHOft—  CoOtlliaiid. 

Replevin. 

aKe^taining  on  default ..••* ItSI 

verdtft.  •^,  to  fta«e. VHi 

i   I  for  aepraciatioii  of  chattel  by  defendant. Vt^ 

trusteee  holding  over  without  consent IflM 

Nuisance,  ,  •  • Ml 

Trustees  holding  ever  without  consent IM 

Action  to  determine  cMm  to  real  property, 

for  withholding  possession .•.••••• ••••.  Iff^ 


Mandtimus. 

to  relator. .••••••••• 

on  alternative  mandamus 


4 


,   Against  ^mrper  af  oiRce.  , 

^'     '  action  for. , VA 

Action  by  state  for  public  funds, 

for  misappropriating  public  moncjB  vest  in  people. 


;i 


By  strays. 

for  trespasses  b^  straying  animals 

for  malicious  seizure  of  alleged  strays, 
for  willfully  setting  animal  at  large... 
entire  when  several  animals  trespass. . , 

•  •   *  • 

In  justice's  court, 

jurisdiction  over  actions  for 

m  replevin • 

must  be  fixed  by  verdict.. 

liability  of  deliDquent  witness.. •».*.•. 


IV.   Fot    OFFICIAL  OB   QUASI-OFFICIAL  ACTS. 

for  irregularity  in  sale  of  realty  on  execntion 14 

for  taking  exempt  property,  are  exempt  from  exeoutton.  ••.. 

.for  bribing  or  making  gift  to  jnror. 11 

against  juror  for  taking  gift  or  bribe. II 

measure  of.  for  escape  of  prisoner  con^mitted  for  oooAcmpt. . . 
for  escape  of  civil  prisoner •••... 

v.  Double;  tbeble  and  incbsasbd. 

jur^  to  find  single,  and  court  to  Increase 11 

decision  or  r^)ort  to  specify  single,  and  direct  jodgiBent  for 

increased.  .  .  H 

Increased  damages  not  to  carry  increased  costs 

double,  for  concealing  or  withholding  attached  pn^crty (|L 

treble  for  failure  to  separate  prisoners ^ 4 

for  arrest  of  witness  in  violation  of  privilege 9m 

for  waste Itflj 

for  waste  in  action  against  co-tenant liOB.  HSj 

or  single  for  cutting  trees,  etc IflW 

"  «  for  forciWc  entry  or  detalntt*. !<!•* 

and  increased  damages  for  vexatiaus  tttfgitton IM 

ior  taking  illegal  fees « « 


INaSK 


ia»  cure4  hy  Terdict,  ttc,  ftn4  |ydgs^ml.  <••«••  • •    131 

frocecdingt  to  discovet   dea^  of  texumt  for  life,  §^,  "  Lifb 
Tknaht/* 

prettxm^tion  of,  from  absence  for  seven  years 841 

disposition  of  lunatic's  property  on  death 2844 

surviving  executor  may  act  2002 

•ttccessor  appointed  on  death  of  sole  e::ecutor 2683 

of  executor  not  to  affect  execution  of  decree  for  sale^  of  realty. .  2770 

death  of  witness  to  will  to  be  shown  on  probate 2610 

proof  of  hahdwriting  of  deceased  witness,  to  wiQ 2620 

I.  Action  for  damaczs  fob  causing. 

right  of  action  conferred • 1902 

who  may  maintain  A  1002 

limited  to  two  years 1002 

for  whose  benefit 1008 

"  next  of  kin  "  defined 1870,  lOOB 

measure  of  recovery 1004 

interest  to  be  added  from  date  of  death 1004 

excepted  from  jurisdiction  from  justice's  court 2863 

no  appeal  to  court  of  appeals  from  unanimous  affirmfnce 101 

11.  ErrscT  on  pending  actions  and  proczbdingi. 

1.  Of  judge. 

continuance  of  special  proceeding  before  sxiccessor. . .  62,      68 

filing  undertaking  on  death  of  justice 8062 

hearmg  appeal  without  return  on  death  of  justice., 8066 

'                     proof  of  proceedings  before  deceased  justice  of  peace....     040 
proof  of  judgment  after  death  of  justice 8168 

2.  Of  attorneys.  •  - 

proceedings  on •.««.       60 

service  ot  notice  of  appeal,  when  attorney  de^d 1802 

8.  Of  parties.    See,  also,  **  Abatement  and  Bvvivik^'' 

general  provisions  not  to  affect  special  provisions, 762 

testimony  of  deceased  person  at  former  trial 830 

estate  of  party  jointly  liable  not  discharged 758 

exoneration  of  bail  by  death  of  defendant 601 

of  member  not  to  affect  action  against  unincorporated  so- 
ciety,   1020 

cause  of  action  in  replevin  survives 1736 

action  for  wrong  not  abated  by  death  after  verdict,  ete..     764 

court  may  order  action  abated 761 

no  extension  of  time  within  which  action  ts  to  abate 784 

extension  of  time  to  continue  action  prohibited 784 

continiaaace  by  or  agrainst  survivors 758 

on  death  of  sole  party 767 

•nccesaor  of  public  officer,   receiver  or  trustee  may  con- 
tinue. .  . 766 

substitution  of  successor 766 

proceedings  to  bring  in  party. 760 

appointment  of  administrator  on  application  of  party  to^ 

action 2660 

aubatitutioo  on  death  of  party  to  partition 1588 

•everance  of  action   on   death  of  defendant  jointly  and 

severally  liable 768 

of  ejectment  on  death  of  plaintiff  or  deftadant^...  1622 


^ 


CKDIQE. 

Deatk  —  Comil»««4L 

'    II.  EmcT  oa  pnrDtira  AenoNs  Ain>  nocEtoiNOS  —  Coatimied. 

8.  Of  ^orftri  — Continned. 

Ycrdicti  etc.,  after  death  void ^ 

judgment  by  confession  not  to  be  entered  after  deftnd- 

anfs  death 1215 

judgment  to  be  entered  on  death  after  rerdict,  etc T69 

entry  of  judgment  after ISU 

effect  of  entry  of  judgment IXIft 

extension  of  time  of  heir,  etc.,  to  move  to  set  aside  judg- 
ment. •  • TS 

motion  to  Set  aside  Judgment  after , 12S4 

extension  of  time  of  heir,  etc,  to  appeal T9 

appeal  after  death  of  adverse  party ISIT 

failure  to  substitute  on  death  of  party  pending  appeal. . . .  Utt 

order  of  substitution tfW 

•  appeal  from  surrogate's  court  after 2571. 

proceedings  in  surrogate's  court  on  death  pending  appeaL  2531 

revocation  of  submission  to  arbitration  1^  death  before 

award 239 

proceedings  in  arbitration  on  death  after  award 


4.  Am  affecting  executions, 

new  execution  on  death  of  debtor  after  arrest 141 

homestead  exemption  continues  after  death  of  owner....  1401 


issuance  after  death  of  judgment  creditor ISTI 

issuance  and  levy  after  death  of  judgment  debtor...  1379-1S8I 
leave  to  issue  for  possession  of  real  property  after  death 

of  defendant Ull 

enforcing  execution  on  death  of  sheriff lS8li 

conveyance  on  death  of  sheriff  after  sale  on  execution. ...  imi 
on  death  of  coroner,  etc.,  after  sale  on  execution.,  llil 


Debts. 


of  deceased  person,  see  "  Dbcedknts'  Estates.** 

term  defined  in  surrogate's  practice • Wi 

Deeedenta*  BatMeii. 

* 

See,  also.  "  Executoks  and  ADMtNisTaAToas;  *'  "Lsmai 
op  Admiwistxation;  "  *'  Lbttess  TssTAMBNTAay;  '•  **  Sua- 
bogatb's  Coubt;"  "Wills." 

action  to  establish  or  impeach  will,  see  "  Will.*' 

actions  by  or  against  executor  or  administrator,  see  *'  Exbcvtqbs 

AND   AdMINISTBATOBS.*' 

Jurisdiction  of  surrogate  over 24fl 

"  person  interested  "  de6ned   7SU 

estate  of  incompetent  to  be  administered  as  if  no  oonunittee  ap- 
pointed  Stf 

appointment  of  receiver  pending  action  for  partition,  distribu- 
tion or  to  construe  or  establish  will 19tt 

action   for  share  of   witness  to  wiU  excepted  from  jurisdictioa 

from  justice's  court   

.action  for  share  of  child  born  after  will  excepted  from  fnrtsdic- 
tion  of  justice's  court 

I.    PaOPBRTY   AND  ASSETS. 

liability  of  persons  taking  possession  without  authority. .....  JJj 

powers  of  temporary  administrator  orer  real  property ^ 

.  term  "  assets  "  defined , 151 

.  what  deemed  assets  and  personalty JjjJ 

(  apportionment  of  rents,  annuities  and  divideada*.* ••• 

1114 


DeeedeBta'  Bstates  —  ContlB«*At  ,     f 

I.  PROPERTY  AMD  AssiTS  —  Continued. 

discharge  or  bequest  of  demand  against  executor  not  valid 

against  creditors 2714 

decree  directing  payment  is  evidence  of  assets 2662 

sale  of  personal  property , 2717 

sale  of  uncollectible  demands  and  assets 2719 

1.  Inventory  and  appraisal. 

appointment  of  appraisers  •. 2711 

appraisal 2711 

inventory 2711 

contents  of  inventory  2714 

supplemental   inventory  of  subsequently  discovered  prop- 
erty. .  .  2714 

return  of  inventory 2716 

compelling  return 2716 

attachment  for  disobeying  order  to  return 2716 

liability   of   executor,   etc.,    for   uncollected   demands   in< 

eluded  in  inventory 1833,  1834 

when    inventory    may    be    contradicted   in    action    by   or 
against  executor,  etc 1SB2,  '.1834 

2.  Proceedings  to  discover  property, 

petition  and  affidavit 2701 

to  whom  petition  presented  in  surrogate's  absence 270& 

citation 2T0T 

order  requiring  attendance 2708 

service  of  citation  and  order ;.....  2708 

examination 2709 

as  to  personal  transactions  with  decedent 2700 

punishment  tor  refusal  to  answer 2700 

'  dismissal  on  verified  answer  claiming  title 2709 

decree  to  deliver  property  2710 

'  termination  of  proceedings  on  controverted  facts........  2710 

8.  Partition. 

when  executors  or  administrators  necessary  parties 1538 

direction  for  sale  free  from  lien  of  debts 1538 

pa3rment  into  court  on  sale  in  partition  free  from  debts. .  1538 

withdrawal  of   shares  of  proceeds 1538 

n.    CLAtMS   AND  DEBTS  AGAINST. 

"creditor"    defined 2514 

-debts"    defined ^....  2614 

judgment  entered  after  death  of  party  establishes  debt 1216 

debt  not  discharged  by  naming  debtor  as  executor 2714 

decedent's   realty   not   botlnd   by  judgment   against   executor, 

unless,    etc 1823 

judgment  against  heir  or  devisee  bars  action  against  executor.  1821 

no  execution  against  decedent,  except,  etc 1379 

iainance  of  execution  by  leave  against  decedent's  property. . . .  1380 

1.  Proof  and  adjustment  of  claims. 

advertisement    for    claims    2718 

proof  of  claims 2718 

reference  of  disputed  claim 2718 

procedure  on  reference 2718 

powers  and  compensation  of  referee > . . .   2718 

costs  of  reference 2718 

judgment  on  reference   2718 

citation  to  claimants  to  present  claims,. ft«t>i  271^9 
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INDEX. 

DeeeAents'  Bstateii  —  ContlniieA. 

II.  Claims  and  debts  against  —  Continued. 

1.  Proof  and  adjtutfMnt  of  cMms  —  Continued. 

compromising  or  compounding  claims STII 

liability   for  claims  not  presented  pursuant  to  adirertiae- 

m«?nt 2T18 

rejected  claims  under  $00  excluded  from  justice's  eoort..  2863  : 

3.  Order  of  preference  of  debts,  i 


1 


order  of  preference 2711 

funeral  expenses  preferred  over  all  other  claims 272d 

action  against  executor  does  not  give  preference 2719 

rents  may  be  preferred  to  benefit  estate 2T19 

Compelling  payment, 
petition 2T2S 


citation  on   petition zisS  i 

wbeB  petition  to  be  dismissed 272  j 

proceedings  to  compel  payment  of  funeral  expenses 279  | 

III.  Sale  or  seal  troferty  to  pay  debts.     See  "  Sals  or  Real 

Property."  i 

allowance  of  costs  of  prooeediiig 25^^ 

allowance  of  costs  on  sale  is  in  lieu  of  commissions 29N , 

IV.  Accounting. 

on  revocation   of  letters 2603,  3009 

by  executor,  etc.,  of  deceased  executor 2(M 

continuance  of  accounting  on  death  of  executor  mfter  citation.  2IBf^ 

intermediate    accounting 272S 

when  judicial   settlement   may   be  required 272$ 

by  temporary  administrator  may  be  compelled  at  any  time. ...  273i! 

who  may  petition  for  compulsory  accounting 27ST  i 

citation  on  petition    272?  i 

order  to  account   2727 

attachment  for  disobeying  order 2TSi 

revocation  of  letters  for  failure  to  account 272T 

supplementary  citation  on  compulsory  accounting 27^ 

consolidation  of  voluntary  ana  compulsory  accountings 27?i' 

voluntary  on  petition  of  executor,  etc 27^ 

citation / 272$: 

affidavit   to   account 279 

vouchers    2729 

examination  of  accounting  party 2729 

increase  and  decrease  to  be  accounted  for 2729 

commissions  of  executor  or  administrator  to  be  allowed 2731 

amount   of   commissions 27^ 

commissions  not  allowed  when  v^ill  provides  compensation....  27S1 

executor,  etc..  may  prove  claim  against  decedent 2^^ 

statute  of  limitations  suspended  as  to  claims  of  executors,  etc  2731 

effect  of  judicial  settlement 2742 

decree    for   payment   and    distribution... 2T43 

V.  Payment  of  legacies:  distribution. 

"next    of  kin"    defined 1870,2514 

exemption    for    widow    and    children 2713 

proceedings  for  neglect  to  set  apart  exempt  property 2724 

relief  on  accounting  for  neglect  to  set  apart  exemot  property.  2724 
action  by  child  born  after  will  or  by  witneaa  to  will  to  recover 

share    of    property ._^. .  Ifitf 

judgment  of  divorce  destroys  right  to  diftribnttve  share.  17S9,  17W 
when  legacies  payable 2731 
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imtwl'  Estates  —  CoBtlii«l«d. 

V.  Patkmit  or  legacibs;  DisTtuBtyxioN  —  Continticd. 

abatement  of  legacies  for  insufficiency  of  assets ST21 

order  of  distribution 3782 

when  next  of  kin  of  deceaaed  hnsband  or  wife  deemed  also 

next  of  Idn  of  deteiaed 27^ 

representation  among  eollaterals «732 

aoranccments  to  be  included  in  distribution 2733 

what   deemed   in   advancement * 2733 

distribution  of  estates  of  married  women 2734 

delivery  of  property  in  lieu  of  money 2744 

retention  of  money  for  claims  not  due  or  in  litigfation 2745 

{payment  of  legacy  or  share  of  infant 2748 
egacy  or   share  of   unknown   person  to   be   paid   into   state 

treasury 2747 

trial  of  claim  to  share  of  unknown  person 2747 

I>ayment  to  county  treasurer  after  two  years 2748 

petition  to   compel   payment 2722 

citation  on  petition 3T92 

when  petition  to  be  dismissed 2722 

decree  for  payment  on  giving  security 2723 

ytl.    ClKDlTOa's    ACTION    AGAINST    NEXT    OF    KIN,   LEGATEES,    HEIBS    AND 
DEVISEES. 

when  action  lies.  ;.••.• 1887 

excepted  from  jurisdiction  of  justice's  court 2868 

ne^ect  to  present  claim  does  not  impair  right  of  action 1837 

Against  legatees  and  next  of  kin. 

"  next  of  kin  "  defined , 1870 

may  be  against  one  or  all 1838 

apportionment  of  recovery  among  defendants 18^19 

apportionment  of  costs  among  defendants J . . .  1839 

sheriff's    fee    on   execution   may   be   taxed    against    each 

defendant ; . . .  1839 

recovery  against  one  only  limited  to  proportionate  share.  1840 

requisites  to   recovery  against  legatee 1841 

action  against  preferred  or  deferred  legatees 1842 

requisites  to  recovery  against  preferred  Ic^tees 1842 

Agoinst  heirs  and  devisees. 

liability 1843 

not  to  be  brought  within  three  years  of  death  or  issu&nce 

of    letters 1844 

stay  pending  application  to  sell  realty  to  pay  debts 1840 

dismissal  en  decree  for  sale  of  realty  to  pay  debts 1845 

election    to    prosecute    notwithstanding    decree    for    sale 

of  realty ,  1845 

mast  be  Joint 1846 

recovery  to  be  apportioned 1847 

i  requisites  to  recovery  against  heirs 1848 

account   of   executor,   etc.,    evidence   of    insufi^ciency    of 

assets '..' 1848 

requisites  to  recovery  aeainst  devisees 1849 

recoveries  from  personaJty  to  be  deducted 1860 

recoveries    from    heirs    to    be    deducted    from    recovery 

against  devisees. 1860 

'complaint  to  describe  lands  with  common  certainty 1861 

fudgment  to  direct  collection   from  realty  not  aliened  by 

defendant < 1862 

preference  of  lien  of  judgment  over  individual  debt  of 

defendant , 1852 

fndgment  not  lien  on  realty  aliened  before  notice  of  tis 

pendens  or  entry  of  judgment 1868 
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Decedents'  B«tate«  —  CoBtlBved« 

VI.  Ckedxto«'s  action  against  next  of  Kin,  BTC.—-  Contiiraed. 

^  Against  heirs  and  devisees — Continued. 

personal  judgment  when  lands  aliened «...  ISM 

action  not  suspended  by  infancy »■••  188l| 

execution  against  infant  suspended  for  one  year IMJ 

liability  for  debts  charged  on  realty  aot  affected.. • 

General  provisions. 

preference  among  debts  of  decedent 

unpaid  prior  claims  exceeding  value  of  property  a  defence, 
recovery    proportionate    only,    when    other    equal    claims 

exist 

credit  for  prior  or  equal  claims  paid  by  defendant. 

relief  when  defendant  takes  or  inherits  in  more  than  one 

capacity 

Deeeit* 

as  ground  for  attachment • • QStt, 

as  ground  for  order  of  arrest ..••••  _M|j 

in  justice's  court   •.... 

Deelnlon. 

defined ••• 

I.    FotM    AND    CONTENTS. 

on  reference  of  whole  issue,  report  of  referee  stands  as - 

what  to  contain  on  trial  of  whole  issues V 

must  state  facts  and  conclusions  and  direct  judgment K 

to  award  costs V^ 

requests  for  rulings  of  court 1^ 

to  specify  single  damages  and  direct  judgment  for  double  or 

treble,    etc 1^ 

on  trial  of  demurrer,  need  not  find  facts 

to  direct  final  or  interlocutory  judgment  to  be  entered.  1<! 

may  direct  final  judgment  on  failure  to  plead  or  amend.  IC 

in  ejectment  to  state  nature  of  plainti£F*s  estate... 

in  proceeding  for  voluntary  dissolution  of  corporation 

on  trial  of  issues  in  condemnation  proceedings 

of  surrogate  to  state  separately  facta  and  conchiiionY. ....... 

In  city  court  of  New  York, 

form   of 

demand  for  special  decision  ftating  findings  of  fact  and 
law til 

II.  Rendition;  filing:  entry  or  judgment. 

time   limited   for   decision  of   motion   for  or   to  vacate   pro* 

visional   remedy Jjl 

when  to  be  rendered  or  filed IW' 

In  action  for  divorce,  etc ITTi 

new  trial  for  failure  to  file  within  time  limited 1010 

costs  upon  new  trial  for  failure  to  file 1019 

'    rendition  of,  on  alternative  mandamus 200 

time  for  filing  in  city  court  of  New  York Jl*! 

action  for  wrong  does  not  abate  by  death  after  decision  made.    7^ 

entry  of  judgment  on  death  of  party  after  decision 7B 

void,  if  rendered   after  oarty's  death TIB 

entry  of  judgment  on„  when  whole  issue  referred 122^ 

Interest  from  time  of  making  to  be  included  in  Judgment 19^ 

to  be  inserted  in  judgment-roll • «••••    1022.  1?^ 
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>eelaloii  —  ContinueiA. 

nx.  Exczptiohb;  appeal.     See,  also,  "  Excarrioiis.'* 

notice  of  exception  to ^ • .     904 

case  not  required  on  appeal  on  exceptions  to  decision 99S 

to  findini^  ot  fact  not  supported  by  evidence S^3 


See,  also,  "Admissions." 
of  j>arty  not  sufficient  ground  for  annulling  marriage 1768 


"decree"  in  surrogate's  proceedings  defined •••..•.  2690 

See  "  Suxxogatb's  Couxt." 

feeds. 

See,  also,  "  G)nvsyance5." 

[,      appointment  of  guardian  by,  see  "Guabdian." 

appointing  guardian  to  be  recorded 2851 

conveyances  acknowledged  or  proved  admissible  in  evidence. . . .     985 

record,  or  certified  copy,  admissible  in  evidence 986 

acknowledgment,  proof,  record  or  certified  copy  not  conclusive. .     936 
proof  on  oath  ot  interested  or  incompetent  witness  not  sufficient.    966 

•demand   for  admission  of  genuineness  of 786 

costs  of  proving  after  demand  for  admission  of  genuineness 786 

of  land  without  the  state  admissible  in  evidence,  when,  etc....     946 
exemplification  of  record  of  conveyances  without  the  state  ad* 

missible   in   evidence 947 

effect  of  conveyance  of  property  of  infant  or  incompetent 2868 

i       on  sale  of  property  to  pay  decedent's  debts 2776»-2778 

sheriff's  deed  on  sale  of  realtv  on  execution 1471-1478 

relates  back  to  time  of  sale  on  execution 1440 

when  clerk  may  enter  judgment  by 1212 

on  default  of  answer,  judgment  not  to  exceed  demand  for  relief.  1207 

entry  of  judgment  by  clerk  on  verified  complaint 1213 

by  clerk  on  unverified  complaint 1213 

i        judgment-roll  on  entry  of  judgment  by. 1287 

notice  of  application  for  judgment  on,  in  N.  Y.  city  court 3161 

no  appeal   from  judgment  or  order  by. 1294 

judgment  by^  default  in  ejectment  conclusive  after  three  years. ..  1626 
^        title  in  partition  to  be  ascertained  before  interlocutory  judgment.   1546 
defendant  in  partition  cannot,  under  section  445,  defend  judg- 
ment on  service  by  publication 1557 

judgment  by,  in  action  to  determine  claim  to  real  property....   1645 

recovery  of  dower  by  default  of  guardian  of  infant 1605 

ascertaining  damages  on,  in  replevin 1729 

judgment  by,  in  matrimonial  actions . . . .  .^ 1774 

proof  on  default  in  action  to  annul  marriage 1753 

in  action  for  divorce 1757 

motion  for  new  hearing  on  interlocutory  reference  or  inquisi- 
tion    1232 

relief   from 783 

'  relief  within  one  year  against  judgments,  orders,  etc 724 

no  appeal  lies  from  decree  or  order  of  surrogate's  court  on ... .  2668 

In  jusiict's  court, 

new  trial  on  appeal  from  judgement  by  default 8064 

plaintiff  to  prove  case  on  defendant's  default 2988 

proof  on,   after   order  of  arrest 2908 
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Defects. 

See»  also,  "  Amxvsxbvt;  **  "  IftitrAKx.'* 

when  cured  by  verdict,  etc..  and  jud^ent 1U 

•upplyiT)g  defects,  in  proceedings 722 

immaterial  errors  to  be  disregarded *. 723 

to  be  supplied  by  court 722 

power  of  court  to  amend  process,  pleadings,  etc....... T&j 

m   surrogate's    court 253S  j 

supplying  defects  to  perfect  appeal  from  surrogate's  cotut 2S7S: 

jurisdiction  of  surrogate's  court  not  affected  by 3174  i 

Defendants. 

may  be  designated  by  fictitious  name fil 

designation  of  unknown  persons  as ^] 

leave  to  commence  cross-action.  .^ TT 

judgment  granting  affirmative  relief  to 

two  or  more  executors,  etc.,  of  same  decedent  considered  one 
.    .       person lUfl 

I.  Appkaxancs  by.     See  '*  Appbakancb." 

II.    NSCEJ^SARY   AND   PBOPBtt   PARTIES.      See  "  PaRTIBB." 

III.  Dbpencbs  and  pleadings.    See  "  Answbb;  "  "  Couktbkcxaxx; 
**  Dsmubbbr;  "  "  Pleading." 

Dellnitiona. 

action  

action  of  ejectment 

aAi^avit 

"  annulled  '*  as  applied  to  warrant  of  attachnent 

assets 

body   or   officer 21 

•    clerk 

coiltractor 

counterclaim  . &>' 

creditor 

criminal   contempt 

debts 251 

decision 

decree 

'    determination 21 

distinct  parcel  of  real  property 334) 

domestic    corporation 3311 

entry  of  vjudgment 1231 

failure  of   proof ■. 1 541 

final  •  order 255i 

foreign    corporation 834) 

funeral    expenses 2741 

general   and  special  verdict 11S6 

improvement 339^ 

incompetent   persons 232(^ 

inheritance 2Sn4 

injury  to  property 3343 

■    intermediate   account .' 2514 

intestate 3S14 

is<;iics 963 

judge 3343 

judgment 1200,3343 

judgment    creditor SS4S 

judgment  creditor's  action 8343 

judicial    settlement SS14 

letters    of    administration SSl'l 
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»«fliiltf OM*  -~  Coatiaued* 

lienor ••••••#•••. 

laborer 8308 

mandate , 8843 

materialman 8396 

motion 768 

next   of  Irin 1870,  1905,  2514 

notify,  as  used  with  respect  to  jurors 8343 

order 767,  2569,  3843 

owner 3368,  $3b8 

person 8358 

person    interested 2614 

personal   injury 3343 

personal   property 2514 

property 713 

pablic   improvement 3396 

real  property 25)4^  3868,  3398 

report 3348 

resident,  for  purpose  of  jury  service  in  New  York  county 1080 

special  proceeding 3384,  3343 

sub-contractor 8898 

mrrogate 2514 

testamentary  trustee 2514 

trial  iuror 3348 

trial  jury 3348 

trustee  of  express  trust 449 

tipoo  the  leturn  of  a  citation 2514 

win  2514 

aa. 

for  relief,  see  "AKSwxt;"  "Complaint;"  **  CoxyKTitcLAiM." 
notice  of  appearance  and,  see  "  Appsasancz." 

limitation  of  actions  when   demand   essential 410 

for  admission  of  geauiacaesa  of  document 735 

costs   of  proving  genuineness  of   document   after   demand   for 

admission    thereof 736 

before  action  on  official  bond 1891 


See,  also,  "  Plbaoxng.** 

need  not  be  verified 628 

to  be  subscribed  by  attorney 56,  421 

appearance  of  defendant  by 421 

pleading-  of  -defendant 487 

service  of,  before  expiration  of  time  to  appear 422 

extension  of  time  to  demur  In  action  against  corporation  on 

bill  or   note 1778 

to  amended  pleading 04ft 

1.  Tb  COMPLAINT. 

grounds  of • 488 

must  specify  grounds  of  objection 490 

defendant  may  demur  to  all  or  to  part 492 

waiver  of  objection  by  failure  to  demur 499 

answer  to  causes  not  demurred  to 492 

grounds  of  objection  not  appearing  on  face  to  be  pleaded  by 

answer 486 
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Deaavraer  —  OontlBiied* 

n.   To  AMfWBU 

when  plaintiff  may  demur..... • iM 

to  partial   defence   in 306 

to  counterclaim,  n-ounds  of 4K 

must  specif  grounds  

for  lack  of  capacity  of  defendant  to  recover 

HI.    To  HEPLY. 

when  defendant  may  demur 


IV.  In  mandamus. 

to  alternative  writ JOfTS 

grounds  of ••  ^WW 

to  return  to  alternative  writ Vft^ 

service •••••• 30^ 

V.  Trial;  judgment,  etc 

judgment  on  frivolous  demurrer. .  • ^ 

forms  issue  of  law vM 

where  triable QTO,    8» 

order  for  trial  to  be  served  with,  in  action  against  oofpon- 

tion  on  bill  or  note 17^ 

decision  need  not  find  facts 1^ 

to  direct  final  or  interlocutory  judgment •  •  1^ 

may    direct    final    judgment,    on    failure    to    plead   or 

amend   * ^^^ lOM 

award  of  costs  on  judgment  on 82S2,  323S,  S23i 

amount  of  costs v^ 

in  justice's  court SHI 

costs  on  demurrer  in  justice's  court Xti 

VI.  Pleading  oves;  amendment. 

leave  to  plead  or  amend  after  decision #1 

severance  of  causes  of  action  improperly  united jtfT 

amendment  on  decision  in  justice's  court : 2011 

Deulals. 

See  "  Answee;"  "  Reply.** 


in  answer  in  justice's  court. 

D«.po»lt. 

See,  also,  "  Payment  into  Couet.**  ; 

court  may  order •••.•••••    71*! 

disobedience  to  order Tltj 

in  lieu  of  undertaking  on  appeal • UKM,  Kti 

Depoaltlons. 

justices  of  cit^  court  of  New  York  may  take Vt 

issuing  commission  from  city  court  of  New  York... 81<S 

expense  of  procuring  testimony  on  commission   for  use  before 

court  of  claims XS* 

surrogate  may  take  testimony  of  infirm  witness  out  of  court. ...  Xl^ 
may  order  testimony  of  infirm  witness  to  be  taken  before  sorro- 

gate  of  another  county 7Sm 

order  of  reference  by  surrogate  to  take  testimony  of  infirm  wit- 

ness   in   another  county SSw 

costs  for  taking  deposition SSSt 

costs   for   drawing   interrogatories Mtt. 

fees  of  witnesses  on  deposition  for  use  in  another  state Sg 

lees  upon  commission  trom  justice's  court  deposttioii Sn 
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E>«p«aItioii«  —  Contlnwed. 

to  take  testimony  t>f  hospital  physicians  in  actions  for  personal  , 

injuries 

reference. 886 

I.  Taxbii  and  to  be  used  within  trs  stats. 

applies  to  surrogate's  court 2538 

whose  depositions  may  be  talcen 870 

at  whose  instance  taken 870 

of  witness  not  a  party , . ..  871 

application 872 

contents  of  affidavit 872 

to  whom  application  made 872 

to  examine  officers  or  directors  of  corporation 872 

production   of  books  and  papers  of  corporation 872 

order  for  examination 873 

order  may  limit  examination 878 

order  may  require  physical  examination  in  action  for  personal 

injuries. 873 

time  of  service  of  order 873 

witness  fees  to  be  paid  or  tendered. 874 

compelling  attendance  of  witness 874 

service  of  order » 876 

examination  of  witness .^ 876 

commitment  for  refusal  to  be  examined  or  to  answer ........  876 

adjournment  of  examination 876 

examination  of  prisoner  for  felony  discretionary  with  judge. . .  877 

production  of  prisoner  under  sentence  for  felony 877 

habeas  corpus  to  bring  up  prisoner  to  testify,  see  **  Habeas 

COEPUS."  # 

stipulation  for  deposition  by  consent 879 

subpoena  on  stipulation  for  examination 879 

rules  for  examination 880 

manner  of  taking  and  returning  deposition ..,..»...  880 

refusal  to  answer  before  referee •..«...  880 

may  be  read  in  evidence „ 881 

witness's  inability  to  attend  must  be  proved 882 

equivalent  of  oral  testimony  .^t 883 

objections  may  be  made  at  trial 883 

original  affidavits   presumptive    evidence  of  compliance   with 

statute  . 884 

for  use.  on  motion , 885 

affidavit  for  deposition  to  be  used  on  motion k 885 

subpcena  to  witness  on  order  for  deposition  on  motion 885 

appointment  of  referee  to  take  deposition  on  motion 885 

resident  witnesses  to  be  examined  within  county  of  residence.  886 
non*resident    witnesses    to    be    examined    in    county   wherein 

served 886 

11.  Taken  without  foe  use  within  state. 

applies  to   surrogate's   court ; 2538 

when  commission   to  issue 887,  888 

who  may  be  examined .  < 887 

order  for  commission  pending  appeal  or  motion  for  new  trial.  889 

to   whom   application   made ,889 

to  .be .  made  on  notice 889 

order  may  impose   terms 889 

order  by  judge  out  of  court  to  be  entered  with  clerk.......  890 

settlement  of  interrogatories 891 

governed  by  general  rules  of  practice , 891 

Interrogatories  to  be  annexed  to  commission  r 892 

directions  for  return  of  commission  to  be  indorsed  by  Judge.  892 

1128 


Depositions  —  Continiied* 

II.   TaXEM    WtTHOUt  rOR   USE  WITttlN   ^TATB Coiltitltied. 

to  be  returned  through  post-office  unless  otherwise  directed..  8B2 

commission   to  examine  orally > 8S8 

when  open  commission  may  issue 804 

oral    examination    prohibited    when    adverse   party   inftUt   or 

committee  

open    commission  prohibited   wben   Hd^rerse   party    Infant  or 

committee 

notice  of  examination  upon  oral-  questions 8M 

upon  open  commission SO^ 

to  whom  open  commission  directed 8&7 

who  may  be  examined  on  open  commission • .  8^7 

return  of  open  commission S97 

order  directing  deposition  to  be  taken S9S 

before  whom  depositions  may  be  taken  tinder  order 669 

notice  of  taking  depositions  on  order 899 

how  deposition  taken  without  interrogatories 906 

right  of  party  to  examine  when  taken  without  interrogatories.  &T0 

copy  of  statute  to  be  annexed  to  commission  or  order...  900,  901 

oath  to  be  administered  to  witness 901 

examination  to  be  reduced  to  writing  and  subscribed &?1 

exhibition  or  copy  to  bfc  annexed  to  deposition , 901 

deposition  to  be  subscribed  by  commissioner,  etc 901 

and  exhibits  to  be  annexed  to  commission  or  order. ...  Wl 

to  be  inclosed,  sealed  and  returned 901 

may  be  executed  by  one  of  two  or  more  commissioners,  etc.  -  901 

certificate  of  execution  to  be  subscribed  and  annexed 90S 

form  of  certificate  of  execution 9IC 

^      certificate  of  execution  is  sufficient  return 9CB 

return  of  commission  by  agent 9M 

when  agent  sick  or  dead 9(6 

commission  with  depositions  and  return  to  be  filed. 9ni6 

transmission  by  mail OfH 

to  be  filed  when  returned  by  mail 907 

order  for  commission  on  consent. 9nfi 

to  be  retained  in  office  of  clerk WP 

parties  may  inspect  returned  comnrission,  etc. 9fB 

order  for  suppression 9ia 

may  be   read    in  evidence 911 

equivalent  of  oral  testimony. 911 

objections  may  be  taken  at  trial 911 

interrogatories  and  deposition  In  foreign  language 9t2 

interpretation  of  deposition  in  foreign  language 9ll 

letters  rogatory  may  issue  in  lieu  of  commission 913 

letter*  rogatory  to  issue  only  on  written  interrogatories 91S 

settlement  of  interrogatories  to  be  annexed  to  letters  rogatory.  913 

III.  Taken  within  for  use  without  statb. 

when  deposition  may  be  taken 914 

subpoena   to   witness * •«.••••••...•  915 

punishment  of  recalcitrant  witness 919 

taking  and  return  of  deposition • •.••••..,  9lf 

IV.  To   PERPETUATE  EVIDENCE   AS  TO  TTT1.E  TO  »«ALTT. 

testimony  may  be  received  in  action  involving  title  to  realty.  16WI« 

inability  of  witness  to  attend  must  be  shown 16fi8» 

documentary  evidence  not  affected 16SSS 

mode  of  introducing^  testimony 10Wc 

objections  may  he  tnken   at  trial 16ft*c 

who  may  apply  for  taking  of  deposition « IflSSd 

contents  of  petition 1^^ 

notice  of  application •••••••••••••••••••••.• 
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DepoalttoM*  •—  Ooatlnved. 

''IV.  To  PBtPBTUATB  SVIDBNCE  M  TO  TltlX  TO  XXAX^Ty  *- ConttllUCd. 

appointment  of  referee 1688f 

notice  of  hearing  before  referee. ••••<«.  14§Sf 

proof  of  notice  of  hearing 1688g 

aojoumments  of  hearing 168Sg 

tobpoenas  to  witnesses  1688g 

compelling  attendance  of  witnesses 1688g 

mooe  of  examination  1688h 

refusal  of  witness  to  answer 1688h 

authentication  of  deposition   1688h 

deposition  to  be  filed  and  recorded 1688h 

against  whom  deposition  may  be  used  as  evidence 1688i 


1  <  < 


V.  In  justices'  courts. 

commission  to  examine  on  itttetrogatorics 2980 

orally »81 

when  and  how  commission  granted 2082 

adjournment  of  trial  pending  return ...«»*  2983 

execution  and  return   of  commission 2984 

receipt  of  commission  and  return  by  justice..... .-2985 

certificate  of  execution ,. 2966 

admissibility  and  effect  of  deposition «...  2986 

powers  of  commissioners 2967 

|leB«eiit  CsMit. 

right  of  possession  not  affected  by •••« 874 

See  *•  FOKCIBLE  ElfXaY  and  DETAIKEt." 

IHrterml nation  of  Claim  to  Real  Pr ope vtr* 

See  Real  Property/'  II. 

fi^'rteeas. 

See,  also,  "  Decedents'  Estates;  "  "  Wills." 
creditor's  actions  against,  see  **  CRift>iTORs'  Actions;  "  "  Dscs- 

DENTS'    BtTATES." 

not  to  be  arrested  when  sued  as  representative 666 

extension  of  time  to  appeal  from  judgment  against  testator ....  785 

to  move  to  set  aside  judgment  ag^ainst  testator 785 

levy  on  real  property  under  judgment  against  testator  after  teo 

jears 1262 

execution  agafnst  property  in  hands  of 1371 

no  execution  against  decedent,  except,  etc 1379 

issuance  of  execution  by  leave  against  decedent's  property 1380 

may  maintain  action  for  waste , 1652 

juagment  a^inst,  bars  action  against  executor,  etc 1821 

IVIreetore, 

See,  also,  "  Corporations." 
limitation  of  actions  for  penalties  against  directors  of  moneyed 

corporations  394 

action  against,  for  misconduct 1781 

injunction  against,  in  action  to  dissolve  corporation 1787 

may  be  joined  as  defendants  in  action  to  dissolve 1790 

separate  action  against,  to  enforce  liability '  1791 

{>roceedings ,. .   1792 
iability  to  be  fixed  by  judgment .'. . «  iHIb 

when  compelled  to  testify  in  actions  against  corporation 1805 

to   be  suspended   or   removed   only   in   action  by  attome/-gen* 

eral 1811,  1812 

liabtltty  for  costs  to  people  in  action  afifainst  corporation 1967 

DtaburEemeiite. 

See,  also,  "  Costs;  "  "  Feks." 

on  appeal  from -justice's  court ».  8060 

what  allowed  op  a  motion » .........^.  3261 

to  t>e  included  m  bill  of  costs , 8256 

li&davit  to 8267 
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Dfael&arve. 

writ  of,  abolished;  order  Mbsdtuted ....•• •••  9M8 

DfseoBtlAuancc 

no  discontinuance  by  vacancy  or  change  in  court • S 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 1182 

of  action  in  aid  of  attachment 6tt 

of  condemnation  proceeding SSi4 

of  sapplementary  proceedings 2454 

in  justice's  court  when  accoj^nts  exceed  $400 2901 

not  permitted  in  justice's  court  after  charge  of  jury 90O7 

when  neither  party  entitled  to  costs  on,  in  justices  court 30^ 

Dltco-very. 

ancillary   action    for,    abolished 19M 

how  comoelled  in  judgment  creditor's  action.  ....•••» 1818 

Sec  ""  Creditoes'  Actions." 
•  aetion  for,  in  aid  of  attachment..... • •«.. 

I.  Of  books  and  papeks. 

court  of  record  may  direct 

applicable  to  surrogates'   courts 

' '  general  rules  of  practice  to  prescribe  cases  and  prooedure. ...  8N 

petition »«»...«.«.  m$ 

"    •     •     order  to  -discover  or  show  cause 

stay  of  proceedings  pending 

vacating   order  to  discover  or  show  cause 

order  on  return  of  order  to  show  cause 9tt 

appointment  of  referee  to  superintend 9ff 

fees  of   referee 80T 

punishment  for  disobedience  of  order Itt 

striking  out  pleading  for  disobedience  of  order 9S$ 

dismissal  of  complaint  for  disobedience  of  order ^ 

exclusion  from  evidence  for  disobedience  to  order .  W 

disobedience  to  order  a  contempt SM 

effect  of  papers,  etc.,  produced 869 

XL   Op  PkOPBKTY  WITHHELD  VSOM   BXBCUTOltS  AKD  ADMINlSTKAtlOBS.     ^^ 

petition  and  affidavit 231 

to  whom  presented  in  surrogate's  absence 2JJ5 

citation    2Jw 

order    reauiring  attendance 2TM 

service  ot  citation  and  order 

carnnrirtation        

punishment   for  refusal   to  answer •     

dismissal  on  verified  answer  claiming  title ^ 27(9 

decree   to   deliver  property 27^ 

security  to  prevent  decree. •«.. 27)9 

warrant  to   seize  property. •..•..... 271^ 

enforcing  decree  xor  delivery 2710 

III.    Or  DEATH  OF  TENANT   FOR  LIFE.      ScC  "  LiFX  TSMAlfT.** 

Sec,  also,  "  Complaint/'  V. 

for  failure  to  serve  copy  of  complaint 480 

of  complaint  for  disobeying  order  for  discovery  of  books,  etc...    908 

for  neglect  to  serve  some  of  defendants • 821 

for    neglect    to    proceed .^ 8S2 

plaintiff  cannot  submit  to  nonsuit  after  jury  retired ItS 

judgment  not  a  bar  unless  on  merits. 1209 

of  submitted  controversy  for  insufficiency  of  ttateinent tSH 

of  supplementary  proceeding ,....  90^ 

Judgment  of  nonsuit  in  justice's  court •.••••..•••••••,..,  **^ 
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iaorderly-  Conduct. 

in  presence  of  court,  a  contempt 1 .".  '    "8 

when  criminal  contempt,  punishable  by  iustice  of  peace 2870 

fsorderly  Hoiisea. 

See  •*  Bawdy  House*/* 

MP«wi«*ii   ProeeedlniTS. 

;       See  *'  Summaky  Proceedings  to  Dispossess." 

i^QvjUHfleAtion. 

See  "  Courts;  "  "  JuD»i  *'  "  Jury  amp  Juaoms:  •*  "  Witnesses." 

teaoliitlon. 

of  corporations.     See  "  Corpobatiohs/' 
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action  to  recover  chattel  distrained  triable  where  cause  arose..     883 
ejectment  for  lack  of  goods  to  distrain  for  rent. ., 1(K)6 

lAtributlon. 

See,  also,  "  Decedents'  EstiiTES." 
judgment  of  divorce  deatroys  fight  t»  dtstributiTe  share. .  1759,  1700 

exemption  for  widow  and  children i  ^IH 

order  of  distr3>ution  among  next  of  Idn. 2732 

when  next  of  kin  of  deceased  husband  or  wit«  deemed  also  next 

of  kin  of  decedent .•> , 2782 

r*      representation  amon^  collaterals «.., ..•»....  2782 

'*      advancements  to  be  included «......,  ^ 2733 

i        what  deemed  an  advanoement   ^ 2733 

estates  of  married  women 2734 

delivery  of  property  in  lieu  of  moned^    2744 

retention  of  moo^  for  claims  not  due  or  in  Ittigatiou. . . . ,.«,. . . .  2745 

payment  of  legacy  or  distributive  shaxe  of  infant. , 2746 

legacy   or    share    of    unknown    person    to    be   paid    into    ptate 

treasury  .  2747 

trial  of  claim  to  share  of  unknown  person .r. . . . .  2747 

payment  to  county  treasurer  after  two  years  ....,., 2748 

action  by  next  of  kin  for  distributive  share 1819 

petition  to  compel  payment  of  distributive  share 2722 

citation  on  petition    « ,....., 2722 

when  petition   to  be  dismissed , 2722 

decree  for  payment  of,  on  giving  security *...  2723 

i        decree  for  payment  and  distribution 2743 

iMrlet  Attorney. 

'■      to  prosecute  removal,  etc.^  of  attorneys 68 

partner  of,  not  to  defend  prosecutions 78 

not  to  defend  after  he  leaves  office   79 

may  designate  temporary  jail  in  absence  of  county  judge 144 

when  to  act  as  surrogate  during  vacancy  or  disability 2484 

limitation  of  action  tor  penalty  or  forfeiture. .. « 387 

action  by,  to  recover  penalty  or  forfeiture  1962-1964 

on  forfeited  recognizance   1966-1968 

to  make  application  for  writ  of  assessment  for  damages..^...  210>'> 

may  apply  zor  state  writ  in  action  by  people... 1993 

application  by,  for  habeas  corpus  to  testify   .., «..^.,...  2012 

notice  to,  'of  application  to  remit  fine,  etc »..„,...     352 

application   for   habeas   corpus   to   testify 2011 

before  discharge  of  criminal  prisoner  on  habeas  corpus. . .  2038 
heed  not  pay  fees,  etc,  to  bring  up  prisoner  on  habeas  corpus. . .  2002 
account  of  forfeited  recognizances,  etc 1968 

I 

Ifttrlet  Cowrta  af  .Ifc^F  York. 

See  *'  Naw  York  Municipal  Courts." 

ippottionment  of,  on  death  of  person  intcfciited  .,., 2720 
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Divorce. 

action  for  -separation,  see  "  SkPinATlON. 

tD  annul  mkrriage,  see  '*  MAtRiAOB.'' 

I.  JuKiSDiCTioN ;   evidence;   procedure. 

what  residence,  etc.,  gives  jurisdiction '. IT 

when  married  woman  deemed  a  resident 1718 

nature  of  action  to  be  indorsed  on  summons , 1774 

service  of  summons  by  publication   fiS,    mS^ 

proof  of  service  of  summons 1771 

answer  need  not  be  verified ITS? 

counterclaim     , lTi% 

service  of  pteadihgs  on  co-respondent  ^ 1737 

co-respondent  may  appear  without  service  of  pleadings ITS? 

preference  on  calendar ffL 

when  reference  to  be  ordered lOU 

referee  to  be  appointed  by  court 1612 

when  sittings  may  be  private S 

Jiiry  trial  of  issue  of  adultenr   ITSt 

'  competency  of '  husband  or  wife  to  testify 831 

legitimacy  of  issue  after  offense  triable  in  action  against  wife.  1T«I^ 

legitimacy  of  issue  presumed  in  action  against  wife IfOI 

denial  of,  for  plaintiff's  adulte^ 171% 

fof  cdnniVanoe  Of  eoftdoantion  4 li5S 

,      11.    EwtftY  AND  EFFECT  OF  JUDCMEHT. 

on  reference  of  issues^  Judgment  to  he  rendered  by  conrt. . . 

testinlbny,  etc.,  to  be  certified  to  court 1221 

tAtry  of  Judgment  by  default 1T*< 

entry  of  interlocutory  jud"gment IT* 

within  15  days  after  decision 17 

-interlocutory  judgment  may  award  coats 17 

docketing  Judgment  for  costs  177^ 

execution  not  to  issue  for  costs  until  final  Judgment..  177^ 

'  flnal,  not  to  be  entered  for  three  months,  etc ITi^ 

proof  of  allegations  on  default 1 

inchoate   right   of  doMrer   not  affected   by   Judgment   against 

' ,  husband li 

interest  of  husband  in  wife's  pfopertv  ceases  after  judgnent.  IT 
judgment  against  wife  not  to  affect  misband's  interest  in  her 

'    '  property * 1 

terminates   rig^t  of   dower    17< 

destroys  right  to  distributive  share  of  husband's  prop- 
erty     li 

marriage  after  judgment  for  adtritenr 17 

legitimacy  of  issue  not  affected  by  judgment  against  husband.  17 
of  child   born   before  offence  charged   not   affected  by 

judgment    against    wife    1 

award  of  costs 1?1 

to  co-respondent  17 

III.  Alimony  and  support. 

allowance  of  temporary  alimony IT 

temporary  allowance  for  support  of  children 17 

allowance  for  costs  arid  expenses ITVP 

interlocutory  judgment  may  provide  fdr,  until  entry  of  final 

judgment  ITTi 

judgment  for  alimony  .^ I73i 

education  and  maintenance  of  children ITM 

support  of  wife  when  she  is  plaintiff ITTI 

court  to   regulate  custody  "and  mttintenance  of  children ITTI 

power  of  court  to  modify  judgment  for  alimony,  etc....  1759.  ITTI 

modification  of  decree  on  re-marriage  of  wife 1T7T  I 

enforcement  of  alimony  awarded  by^  foreign  decree 17T' 

security  for  support  of  wife  and  children 17T5 

sequestration  of  husband's  property 17T2 

enforcinR    support   by   proceeding  Hot  MntMhpt. ITTI 

imprisonment  for  non-payment  Ittnllcd Ill 

Docket. 

of    judgments,    etc.,    see   "County    C|.srk;  "    "  Jirpoirfgnti;  * 
•  **  Sr rrooate's  Court." 
of  justice,  see  "  Justice  of  «fk'pEACi.** 


See,  also,  "  Evidenck." 

demand  for  admission  of  g^enulneness •••     785 

costs  of  proving  after  demand  for  admission •••••..••••••    TBS 

»«iimentRry  Birf'deiide* 

See  "  EviDBiiCK." 

eatlc  Corporations. 

Sec   "  COIPOKATIOKS." 


in  realty  sold  on  execution  ftnd  conveyed  to  exeetrtor,  etc,  of 

SurchAser 1478 
gxnent  of  divorce  against  wife  terminates  right 1700 

not  aflfectcd  by  judgment  of  divorce  against  husband 1759 

admeasurement  may  be  subject  of  arbitration 2865 

action  for  waste  against  tenant  in  dower 1861 

I.  Action   for. 

1.  Jurisdiction;  parties;  pletidingt  etc, 

ejectment  cannot  be  maintained  for ^r..... 1499 

jurisdiction    of   county  court 840 

acceptance  of  assignment  of  dower  bars  action 1604 

limited  to  twenty  years 1596 

disabilities  eitcepted  from  period  of  limitatfon 1696 

interruption  of  limitation  by  acknowledgment 1606 

occupant  ncces^ry   defendant 1597 

necessary  defendants  when  lands  not  occupied 1697 

persons  claiming  interest  proper  defendants 1698 

possessing   or   claiming   different    portions   in   sev- 
eralty   1599 

description  of  property  in  complaint 1606 

oomplaint  to  set  forth  name  of  husband 1606 

issues  of  fact  triable  by  jury 968 

triable  where  propertv  situated 962 

preference  on  calendar. ...« ..«.,...*.•...-...•.  791 

2^  Reference  or  commission  to  admeoemre, 

interlocutory  ^tidgment  for  adfneasnrencnt  by  referee  or 

commisstonef s   '.....  1607 

oath  of  commissioners  or  referee 1606 

removal  of  commissioners  or  referee. 1608 

filling  vacancy  in   office 1608 

how  admeasured .'  1609 

employment   of  surveyor 1609 

fees 3290 

all  commissioners  must  meet  but  majority  may  act 1610 

report  of  referee  or  commissioners  1610 

setting  aside  report 1611 

fees  and  expenses  of  commissioners  or  referee 1612 

dmount 8299 

8.  Damages  for  withholding. 

may  be  recovered  in  action «.....; 1600 

measure   of  damages   1600,  1001 

.  not    to    include    use    of    improvements    sinoc    fansbaiid's 

dea^   . I. 1600 

against  grantee  of  husband « .  < 1601 

not  to  include  use  of  improvements  made  afft^  alienatian 

by  husband  .    . . « . ; 1001 

when  property  occupied  or  claimed  in  severalty 1602 

damages   for  withholding   to  be  awarded   by   fin^   judg- 
ment    1618 
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Dower  —  Continved. 

I.  Action  for  —  Continued. 

3.  Damages  for  xvitkholding  —  Continued. 
;  action  for,  against  heir  who  has  alienated  land I€n9 

against  purchaser 1^>«| 

infant  may  maintain  in  her  own  name I*s4 

4.  Judgment. 

final  judgment ^ JJJJ 

es^ecucion  may  issue  on  judgment »2« 

modification  of  judgment  on  change  of  rental  vbIuc...   1*1* 

liens  inferior  to  dower  right  attach  to  residue 161J 

security   on   staying  proceedings  after  verdict -     W' 

damages  on  stay  alter  verdict —    €1 

recovery  by  default  or  collusion  of  guardian  not  to  affect 

infant 1 

stay  pending  appeal  effected  only^  by  order. 1*5 11 

stay  on  appeal  not  to  be  granted  if  plaintiff  gives  under- 
taking tor  restitution 1 

action   for  instalments  of  dower ISJ 

5.  Sale  for  non-payment  or  on  consent. 

action  to  sell  for  non>payment  x>f  instalment. l<yl| 

consent  to  accept  gross  sum  in  satisfaction. l<^nj 

^f  defendant  to  pav  gross  sum IKlj 

ascertait!ing  amount  payable  in  gross 3 'ill 

interlocutory   judgment    for   sale   on   consent    to    receive 

gross  sum - • !•*! 

laying  off  separate  parcel  to  plaintiff  in  foe  on  consent. .  1«»- 

ref erencc  to  ascertain  liens  prior  to  sale 1«^ 

property  may  be  sold  free  from  or  subject  to  liens 11^ 

report    of    sale IHi 

ofncer  making  sale  to  pay  taxes,  etc l^'i 

judgment  to  be  entered  in  county  ivhcre  property  situ- 
ated   1*1 

final  judgment  on  report  of  sale lO 

provisions  for  sale  in  partition  and  distribution  of  pro- 
ceeds applicable 1^ 

•      n.    AcnOK   TO   DETSHMl)<E   CLAIM    FO». 

action  to  determine  claim  to  real  property  does  not  lie 1< 

claim   of   dower 1< 

nroceedingis  when  plaintiff  admits  <lefendant's  claim V 

interlocutory  judgment   for   admeasurement V 

proceedings  to  admeasure V*\ 

denial  of  defendant's  claim  and  demand  that  she  be  barred . .  1*H 

III,  pAaTinoN. 

persons  having  inchoate  right  necessary  parties. 1.} 

division  in  partition^ when  dower  exists  in  undivided  share.,   l.j^ 

sale  when  aower  exists  in  entire  property IT'" 

sale  of  property  in  partition   free  from l-''^ 

payment  in  gross  in  satisfaction  of  dower  in  lands  sold.  l.^r^S.  l.V<J 
investment  of  pioccfids  of  lands  for  benefit  of  dowcress,  1.*>6S.  IV 

protection  of  inchoate  right  on  sale I'm* 

release  to  husband  of  inchoate  right  in  lands  sold ir»Tl 

payment   into  court   in  satisfaction  on  sale   free   from  debts 

of   deceased   owner l-V^ 

investment  of  moneys  paid  into  court l'--' 

IV.  Foreclosure. 
■     when  barred  by  sale  on  foreclosure  by  advertisement^ 2^ 

notice  of  sale  under  foreclosure  by  advertisement  to  be  served 

on  doweress  .  •   .* 33^5 
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INBfiX 

»— Contlnw^d.  .,    ,.  i..    ..,.     » 

Salr  to  pay  oecbobnt's  debts. 
L    when  sale  is   subject  to « 4 . . . , 2Y78 

•  investment  of  proceeds  to  satidfy  claim  for  dower 27fiS 

acceptance  of  gross  sum  in  satisfaction 2793 

computation  of,  in  lands  under  contract  to  purchase 2794 

investment  of  funds  set  apart  for 2795 

when  dower  right  to  be  included  in  sale 2800 

■  Of  INFAKTS  AMD   INCOMPETENT    PBaSONS. 

k.    aaptication  to  release  inchoate  right  of  incompetent  person..  2351 

•    effect  of  release  of  dower  of  tncompetent  person 2358 

order    on    application 2361 

investment  oz  proceeds  of  sale  on  application  for  release. . . .  2361 
may  be  included  in  sale  of  real  property  of  infant  or  incom- 

itent 2332 

sale  of  dower  right  for  gi  oss  sum 23o3 


ground  for  annulling  marriage 1743,   1750 

feesB  C   onty. 

■  jail  liberties  for 145 

-  stenographer  for  supreme  court,  county  court,  etc 256,    257 

B. 

Of  debtor  exempt   1879,  2468 

execution  against,  when  and  how  issued 1891 

^for  encroaching  wall  arises  after  two  years  without  action..*.   1499 
claim  of,  triable  in  action  to  determine  daia  to  realty * .   1639 


of  newspapers,  exempt  from  jury  duty 1030,  1081,  1127 

^ttoBRl  imstftntionn. 

on  whose  application  to  be  dissolved,  etc ..*..   1804 

appointment  of   receiver 1810 


■ 


•  WhBN   action   LtBS. 

"  action  of  ejectment  "  defined ^, , , .  8343 

to  recover  property  forfeited  for  treaison,  sec  "  Treason.*' 
by  people  tor  escheated  property,  see  '*  Esc  h  bat. 

mortgagee   cannot  maintain 1498 

.      dower  cannot   be  recovered  in 1499 

j      for  encroaching  wall  to  be  brought  within  one  year 1499 

f      final  order  in  summary  proceedings  to  dispossess  not  A  bar. .  2264 

I  sion ' 1680 

by  reversioner,  etc.,  after  judgment  against  tenant  in  posflest . 

by  infant  for  property  set  off  for  doWer  by  default,  etc 1605 

separate  action  by  joint  tenant  or  tenant  in  common 1500 

ouster  of  joint  tenant,   etc.,   to  be  proved 1515 

grantee  of  lands  held  adversely  may  sue  by  grantor.... 150l 

costs  when  grantee  sues  by  grantor. 1501 

motion    for  production  of  authority  of  plaintiff's  attorney..  1512 

order   for   production 1 513 

evidence    of    authority 1514 

I.  For  non-payment  of  rent. 

when  action  may  be  brought > , , .  1504,  1505 

stay  on  payment  of  arrears 1506' 

judgment   to   state   amount   of  arrears 1507 

restoration  of  possession  on  payment  after  judgment 1508 

ord'rr  to  restore  possession  on  payment  after  judgment '  1509 

when  use  of  propertv  set  off  against  arrears 4540i 

opening   default   and    granting   new   trial 1528 

iim 


INDEX. 
■leotmeut  —  Coutloived. 

Ill,    PAItTIES;    PLEADING. 

joinder  of  muses  of  action 4fil 

occupant  to  be  made  defendant ]5fiC| 

parties  defendant   when,  laoda  unoccupied ISiS 

persons  claiming  interest  may  be  joined *^^ 

joinder  of  claimants  on  motion  of  defendant 

abatement  and  revival  of  action l!^1 

severance  when  different  parties  succeed  to  different  parcels.  ISS] 
when  different  parties  succeed  to  realty  and  to  rents. .  1?^ 

when   separate  occupants   are  joined ISI 

description  of  property  in  complaint 1511] 

interpleader 

IV.  Trial;  ve«dict;  judgment,  etc. 

order  restraining  waste •  •  >  1 

issues  triable  by  jury 

triable  where  property   situated. '. 

order  declaring  death  of  life  tenant  presumptive  evidence  only.  2Sl 

verdict,  etc..  to  state  nature  of  plaintiff's  estate. 15*^ 

security  required  to  stay  proceedings  after  verdict 6 

damages  on  stay  of  proceedings  after  verdict  include  waste. .  fH 

joint  judgment  against  occupants  of  building 1^1 

judgment  against  one  defendant  subject  to  rignts  of  others. . .  151 

when  plaintiff's  title  expires  before  trial iri: 

after  trial  of  facts  conclusive li 

by  default  conclusive  after  three  years K 

by  default  may  be  vacated  within  five  years *' 

execution  may  issue  on  judgment 

security  to  stay  jtidgment  pending  appeal  to  court  of  appeals.  1«&1 

rights  of  parties  under  disability  saved  on,  by  default 15.^ 

-opening  default  when  defendant  served  by  publication. ......  ir 

possession  when  judgment  vacated IS 

restitution   on  vacating  of  jud^ent  for  plaintiff 1! 

■  new  trial  as  of   right 1' 

*  second  new  trial  in  discretion  of  court. 13! 

evidence  for  defendant  on  new  trial 

when  plaintiff  entitled  to  costs  of  course 

'V.  Damages  for  "withholding  potsi^ioir. 

complaint  may  demand P 

damages  recoverable ^ V 

permanent  improvements  allowed  in  reduction  of  damages. . .  151 

rents  and  profits  part  of  damages 14?* 

action  agamst  purchaser  to  recover Ifi" 

infant  may  maintain, .  in  his  own  name I€l89j 

Elections.  ^, 

certain  returns  may  be  destroyed J| 

no  fee  for  administering  oaths  to  inspeetors  and  poU-clcrks SS9\ 

Bmialm^clrB.  inon   infii    ii«f1 

exempt  from  jury  duty luau,  iiwi,  ii-'  | 

Bmbenle-ment.  .. 

order  of  arrest  in  actions  for •^''' 

Embra<»ery.  ^ 

forfeiture  and  damages  for "»»'  *'" 

BniLtuent  Domain.  ,, 

See  "  Condemnation   Proceeoinos.  ,, 

when  property  taken  by  state,  see  "Assessment  of  Damacis. 
payment  of  compensation  under  judgment  of  court  of  claim*.,     aw 

B>Bt9loyor.  .  .         .         j  i*m 

execution  against  earning»,  when  and  bow  issued w*** 

Bnfclneera.  j— 

exempt  from  jury  service «. . . .    lUoU,  nw*,  ***• 
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forcible,  ace  **  Fokciblb  Entry  and  DsTAUinu'' 
of  judgauontMf  tee  **  Juxmimknts.^ 

on  anochcr'-s  ptopenty .  for  survey Ii882-1684 

^cctment   by  landlord  having   right   of   entry    1504,  If^Py 

difttinction  between  forms  of  action  abolished  «..•.  9091N 

pleading  equitable  defence  or  coutftordaiqi  •  t fi07 


Cownty. 

appointment  of  criers   91 

of  court  officers    97 

rules   for   calendars    ....<• , •  235 

fees  of  constables  and  deouty  sherifEs  for  attending  coufjt 3312 

f      stenoprapber  oi  wirrogatp  s.  court  , 2513 

jail  liberties  for    145 

allowance  to  grand  and  trial  jurors   .' .• .  8614 

county  treasurer  to  exercise  powers  of  coroners   181a 


See,  also,  "  Apvbai.;  "  "  Dsncrs;  **  "  Mi^takzs," 

writ   of.   abolished   1293 

pow^f  to  amend  process,  pleadings,  etc 72S 

mviaterial,  to   be  disregarded *  •  •  •     '^28 

vaeMiog  judgment   for 1J282-1292 


jvrisdiction  of  juadce's  cotirt 28ffl 

of  sick  prisoner  removed  to  hoq>ital i*J 

I        from  Jail  liberties •  \r  • '  \'  i".-  \;  Vl^    'l VwCn  tSq 

sheriff  exonerated  from  liability  by  bond  for  jail  liberties..  IBO,  158 

I        sheriff's  liability  for  .....••..• 1§® 

service  of  summons  on  sheriff  for *jsd 

1  connivance  at,  by  sheriff,  etc.,  a  misdemeanor  '..im  JS? 

:      action   on  bond   for  jail  liberties. . . . . . . . . ... .  •  •  -^  • 160-171 

2  action  for.  barred  by  action  on  bond  lor  lail ,  libeipties.. 168 

stay  of  judgment  pending  action  on  bond  for  jmI  liberties 170 

return  of  prisoner  as  defence  to  action '- JJJ 

undertaking  for  jail  liberties  a  defence JJl 

liability  of  coroner  for  escape  of  sheriff  •  ■ . ;  * .  •  •  •  •    -  •  •  • Ji^ 

coroner  may  prosoputc  undertaking  of  sheriff  for  "turtles....  J jy 

liability  of  coroner  when  sheriff  plaintiff oS 

limiuuon  of  actions  for ^ 

Itabtlicy  of  sheriff  as  bail  for' :.•  v  "  '  J k2o 

money  deposited  in  lieu  of  bail  to  be  applied  to  damages W5 

new  execution  after  escape  of  execution  drhtor  •  •    •  •  • JJS 

application  for  leave  to  sue  on  sheriffs  official  bond, for Jj«v 

affidavit  of  head  of  family  on  justice's  jndgmctit  a  defence 8036 

attorney-general  to  b^ing  ejectment  for  real  property 1W77 

in  name  of  people cjgJJ 

advertisement  of  pendency J^g 

unknown  claimants  to  be  joined - ♦ » •  fJGJ 

effect,  of  judgment  against JJSi 

of  recoveriea  to  land  office '  •  •  •  »«" 


Mate«. 

See,  also,  "  RBHAiNDBRMfiN." 

S^*in'^Vt?'£scoveV'd'eath    of   tenant ,  for  .Ufe..,ee   "  Liw 

preaumptida  of  death  from  continued  abaepc^  '•;;/. ^'  J^ 

clSs  entitled  to  contingent  estate  as  parties  mpartifjon.. WTO 

«»r^v»M>tinn  of  future  rights  or  estates  on  sale  ip  partition 1570 

£i^^^f  conOpj^^^^^                »5  ^^^'^"^  '^  insolvent  debl»r..  2177 
a5e  of  contingent  interest  of  infant i . .  ...^ , « • . . .  ^4» 


im^vx. 


Sm  "  Rks  Aajdmcata." 
,  by  final  judgment  of  court  of  cliUina  ..... 
'judgment  of  dismissal  not  a  bar  unless  on 

Sec  "  Strays." 


Sec,  also,  "  Witwhsbs.** 
refusal  to  answer  incriminating  question  in  action  against  cor- 
poration for  usurping  privilege  or  franchise 

testimony  of  party  adduced  by  adverse  party  may  be  rebutted. . 

4 

I.    PaSSUMPTIONt.  r 

of  death  from  continued  absence 

seal    presumptive   evidence   of  consideration 

II.   CbMPSTBVCT  AHD  ADMZ8SIBIUTT. 

,  of  party  to  transactipn  with  depeased  person 

in  proceeding  to  discover  personal  property  of  decedent 

of  husband  or  wife  in  action  for  divorce 

of  plaintiff's  wife  in  .action  ''for  criminal  conversation 

determination  of  competency  of  witness  in  justice's  court . 

WitftMs  not  excluded  for  conviction  for  cnme. 

in  ftiitigatiOA  of  damages  admlssTble  at  inquest 

offer  to  toffipi'dmise  not  -admissible 738; 

fh-oo'f    to    contradict    inventory   in    action    against    execntttr. 

etc 1832,  11 

ronviction  for  crime  may  be  used  to  impeach  credibility. . ..., 

H*    PatVILEGID     COUMUNTCATIOMt. 

bMween  hMband  and  wife ^ 

confessions  to  clergyman .^. . 

to  attorneys  and  their  employees 835. 

to  phjrsidans  .   ...» 834, 

waiver  of  privilege    

tttorney  wno  witnessed  will  may  testify 

phyrieisn  may  testify  when  validity  of  will  in  question...... 

physician  attending  mjured  party  in  hospital  may  testifj 

IV»  AdITISSIONS,    COMFESSIONt,    AWD   DXCUUKAtlOMS. 

civil  pleading  not  evidence  in  criminal  prosecutioa 

admission  by   member  of   corporation 

declaration  or  confession  not  sufficient  to  annul  nmrriage. ...  11 

admission  by  executor,  etc,  to  prove  debt  in  proceedings  to 
sell  realty 

answer  of  witness  in  supplementary  proceedings  not  ad- 
missible to  prove  fraud  by  him 

V.    SSCONDAKY. 

parol  to  prove  loet  negotiable  paper 1917, 

to  establish  or  probate  lost  or  destroyed  will 18flB» 

yf.  TbSTXMOKY   oh    rOHMBB  TMAX.   OW   AAMK  ACTIOV.    BTC 

t        of  party  since  deceased  or  insane 

'  wheii  admiskiblt  in  action  to  determine  4\nm  to  real  propocty.  IMtl 
of  deceased  or  incompetent  witness  on  probate  adrntsstble  on 

application  to  revoke   

on   probate   admissible   in    subsequent   action,    etc,   iavolvrag 

.  validity  of  will  of  realty 

to  determine  validity  of  will 

ITQ.  FntPBTtrATtKo  anp  p'kesirving  TESTtifONT.    Stt,  also,  *' 

■ITIOHS.'*^ 

Im  action  to  4^erniine  claim  to  real  property 

4iyoiitiont  of  parties  and  witnesses  to  expected  Utigttiatt.  09^ 

W?4 


INDBX. 

m.   PxKrBTUATING    AND   PESSERVINO   TlttTIMONT  •—  CowlAaimL'  i  '     ' 

Dtposition  to  perpihmt^  itsUmony  as  to^  HiU  to  rwrftsh^ 

K  testimony  may  be  received  in  motion  involving  title  to 

fr*  realty.  .  .   . .  j .,< 1688a 

, «  inability  of  witness  to  attend  must  be  shown 1688a 

documentary  evidence  not  affected /j 1688b 

mode  of  introducing  testimony i  .<....  i 1688c 

objections  mav  be  taken  at  trial ;....«. 1688c 

who  may  apply  for  taking  of  depoaitaon. 1688d 

cootents  of  petitaoo i. 1688e 

,  notice  of  application   } 1688f 

appointment  of  referee 1688f 

notice  of  hearing  before  referee i 1688f 

proof  of  notice  of  'hearins 1688g 

adiournmcnts  of.  hearing  1688g 

aubpemaa  to  wftncssea   1688g 

t  compelling  attendance  of  witnesses 168^ 

mode  of  examination   168m 

refusal  of  witness  to  answer. ...% 1668h 

.  awtbeotication  of  deposition  '.  w * 1688h 

f. .  .   deposition  to  be  filed  and  recorded > 1688h 

against  whom  deposition  may  be  used  as  evidence......  1688i 

ftl.    DOCUMBNTAEY. 

1^     •  recwds,  documents,  etc,  may  be  proved  E^cordin^  to  common  

''  law  ■.    968 

dernana'  for  admission  of  genuineness  of  paper. .' 785 

r  exclusion  of  books  and  documents  for .  disobedience  to  order 

!  of  aiscorery  .    , 808 

'  original  certificate  of  marriage  is  presumptive  evidence 928 

1.   Instruments  acknowledged  or  proved  for  record^       ^ 

conveyances  acknowledged  or  proved 93S 

acknowledgment  or  proof  of  conveyance  not  conclusive..  936 
conveyances  proved   upon   oath   of  interested  or   hiobm- 

petent  witness  not  admissible 966    / 

I  instruments   acknowledged   or   proved  admissible 937  .^- 

^  bills,  notes  and  wills  excepted , . . , 937 

conveyances  of  land   without  the  state....- 946 

probated    will    admissible «- 2629 

^j     "    2. .  Records. 

D     .  ^oi  judgments,  etc.,  see  infra,  VIII,  B*    Judgments,  De- 

t  crees,  etc. 

r  may  be  proved  according  to  common  law 962 

r  nia^*  surveys  and  official  records  on  file  in  New  York 

i'  city  and  county  for  -twenty  years 956 

admissibility  6f  records  of  wills  proved  more  than  thirty 
^'  ,    years. • 2632 

admissibility  of  record  of  wills  proved  prior  to  1785 2631 

:i  of  bjtl  of  sale,  etc.,  of  vessel .946 

of  conveyances 935 

r*  not  conclusive.  .   ...«..., '.'. 936 

otictnat  record  of  marriage,  is  presumptive  evidence 928 

of .  affidavit  of  sale  on   mortgage  foreclosure   by   adver-      , 
tiseraent .^ 2898 

of  will  of  real  property  admissible » .  w% . .  2668 

of  decree  pf  probate  of  heirship  presumptive  evidence. .  2667 


»t 


8.  Judgments,  decrees,  etc.     See,  also,  "Judcments.' 

against  deceased  party  as  proof  of  debt. 1210 

1*ow  far  judgment  annulling  marriage  conclusive 1754 

effect  of  ludgment  against  joint  dcblorf  a« ••,....,.  1968 


INDBX. 

STl4«Bee  —  Contlniied* 

VIII.  DocukwcTAEY -^  C©ntilili«l. 

8.  Jwil^tnt*,  decrees,  #*c.— Cofttfaititd. 

.  pi«6mt«d  will  admisrible • ••  •« 

now  far  probate  conclusive  as  to  pcrionalty.  • 

probate  pifestiitiptive  only  as  to  realty. . . . .  •  yy  yy . 

decree  for  probate  of  hdrah^p  presumptive'  e^vioeiice 2dm| 

letters  tcstamenUry*  etc.,  conclusive  as  to  authority. 

decree  for  payment  against  executor,  etc.,  eonciiisiTe  evi- 
dence of  assets  •  ••  • •  •  -  • 

order  for  execution  against  executor,  etc.,  cvidenee  of  a»- 

icts, • 

decree  for  payment  and  distributioki.  of  deeedenlfa  estate 

conclusive - ^^ 

judgment  or  decree  as  proof  of  debt  in  proceedings  to  s«ll 

realty  of  decedent   2T56. 

discharge  of  insolvent  debtor  coadfusive  as  to  proceedings 

and  facts. 

papers  other  than  discharge  of  Insolvent  debtor  prcsuinp- 

tive  as  to  proceedings  and  facts 

order  declaring  death  of  life  tenant  presutetptive  only  in 

ejectment.  .  .  .♦ ••• 

Of  justice  of  peace. 

proof  of  judgment ..• 

entries  in  justice's  doclcet  book ^. 

transcript  from  docket  book,  subscribed  and  autlictiti- 
cated,  is  evidence - 

docket  book'  and  certified  transcript  admissible  in  jus- 
tice's court ., «« 

proceedings  m«y  be  proved  by  justice's  oath 

on  death  or  absence,  proceedings  may  be  proved  by 

'     original  minutes  or  sworn  copy 

4.  OMcial  certificates,  returns,  etc. 

certificates  or  affidavits  of  public  officers  on  file  are  pre- 
sumptive evidence,  .  ^ •......•. 

certificate  of  search  bv  legal  custodian  of  paper 

by  abstract  or  title  insurance  company 

official  searches  and  certificates  to  be  niade  on  request. . .. 

form  of  certificate  to  copies,  etc 

certificate  to  copies,  etc.,  must  be  sealed 

but  not  when  for  use  in  same  court. ...... .^ 

certified  copy  of  record  of  conveyance 

not  Conclusive. • 

certified  copies  of  papers  filed  or  recorded  in  pnblie  offices. 

in  town  cleric's  office. 

certified  copy  of  certificate  Or  reconl  of  nuirriagpe»  is  prc> 

sumptive  evidence. - 

of  designation  of  agent  of  foreign  corporation  to  receive 

suromona. •  • ; :*•*:•    ^ 

sheriflT's  return  presumptive  in  action  on  underlalring  in 

replevin.  .  .   -- ♦ • I^ 

constable's  return  presiMiiptive  in  acBon  on  nvdertakinf    ._. 
in  replevin  in  justice's  court SIB 

» 

5.  Federal  records. 

certified  copies  of  documents  on  file  in  departments  «f 

United  Sutcs ••♦ 

of  records  of  federal  courts fH 

•    '  _  of  bills  of  sale,  etc.,  of  vessel W5 

of  record  of  weather  bureau  observations ••• 

certificate  of  director  of  census  to  populttiM.  *•.-••.•••• 


INDEX. 
rMeaee  —  Contlniie^l. 

fill.   DOCVMENTASY  —  COntlBUtd. 

&  AiHdavits, 

of  printer  to  publication  of  notice d,...«..^...     920 

of  service,  in  case  of  death,  etc.,  of  person  serving 927 

of  sale  on  mortgage  foreclosure  by  advertisement 2896 

admissibility  of  ex  parte  affidavit  in  justice's  court .•.  8004 

7.  Notarial  protests,  certiorates,  etc. 

certificate  of  presentment  or  protest  of  bill  or  note,  or "YJf 
notice  tbercof •.     928 

effect  of  aflMavit  denjring  receipt  of  notice  of  protest. . .     923 

protest  presumptive  evidence  of  demand,  in  case  of  death, 
etc.,  of  notary   •.     924 

memorandum  by  notary,  presumptive  evidence  of  nolice 
in  Cine  of  death,  etc ^.     924 

&  Books  of  foreifn  corporation^. 

presumptive  evidence 929 

certifiea  copy  may  be  used 980 

>  verification  of  copy • 981 

X.  Statutes,  ordi nances,  etc. 

statute  of  state  i^  <  t  j  ^  .*  *9S 

of  another  state  or  country •..».««..»....  i  942 

ordinances,  etc.,  of  municipal  corporations , . . .     941 


\- 


FobEIGN  laws,   K2C0KDS  ANJ>  Otftfctt   MATTEtS. 

Statutes 942 

oral  evidence  of  common  law 942 

reports  of  cases  admissible  to  prove  common  law 942 

conveyances  of  land  without  the  state 946 

exenH>lification  of  record  of  conveyances  without  the  state. . . .  947 

authentication  of  copies  of  records  of  courts • 962 

oral  proof  of  copy  of  record , , 963 

effect  of  foreign  record  or  judicial  proceeding  not  declared...  964 
authenticated   copies    of   records   ox    public   office  of    foreign 

country « 966 

transcript   of    docket,   etc,    of  jtutice   of    peace    of    another 

•tafte i »..*......  948,  949 

!         proof  of  proceedings  and  judgment  of  justice  of  peace  of  an- 

f             other  state 960,  961 

when  record  of  foreign  will  admisaiUe. i  < . .  2708,  2704 

'         proof  of  presentment  of  foreign  bills • .  <  % 925 

EL    StTFWClElfCY     OF    FtOOF. 

failure  of  proof  defined  . 641 

I         declaration  or  confession  not  sufficient  to  annul  marriage 1753 

1         proof   of  title   in   actions  for  recovery  of,   injuffss  <o,   etc., 

unoC^pied  lands : . . . .  i 060 

sufficiency  to  establish  or  probate  To»t  or  destroyed  will.  1865,  2621 
allowance  of  debt  by  executor,  etc.,  sufficient  in  proceedings 

to   sell  decedent's  realty ^. ..k.« 2756 

to  rulings  on  Taw  allowed 902 

on  facts  Hot  allowed,  cxccnt  on  .challcn??e  of  juror 992 

not  supported  bv  cvideitce    ; 003 

during  trial  to  be  tilren  when  rulinjjr  made 005 

to  irtstructio»T8  to  jury  to  he  taken  before  the  verdict. 005 

during  trial   to  b*  entered  uoon  minutes    005 

for  purpose  of  exception,  trial  contintres  until  verdict  rendered.  002 

after  close  of  trial  by  court  or  referee 004 

to  decision  of  court  or  report  of  referee ;....'.•...,,..  904 
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INDEX. 

■K«*9<l«Ba  —  ComtlniieA. 

to  decision  or  report,  time  for  filiag  notice  of 

to  be  inserted  in  or  annexed  to  judgment-roll SOI 

part  of  papers  on  appeal 9N 

caae  settled  to  contain Wl, 

mar  be  stated  separately  in  case  settled MTi 

making  and  ftling  in  condemnation  proceedings SaTj 

final  judgment  not  stayed  by l<ttj 

taking  ot,  does  not  affect  motion  for  new  trial I^ 

ma^  be  heard  with  motion  for  new  trial 1(41 

'reviewed  on  a)>peal  from  judgment  or  motion  for  new  trial f^ 

may  be  beard  in  6rst  instance  by  appellate  division 10 

rev<rfnng  or  modifying  order  for  hearing  in  first  instance  by  ap- 
pellate division lOd 

motion  for  new  trial  may  be  made  to  appeUate  division   when 

trial  by  court  or  referee If 

time   for  filing  on ,  motion   fpr   new  trial   to  appellate    division 

when  trial  by  court  or  referee If 

not  necessanr^  on  appeal  to  court  of  appeals  from  judgment  oo 

verdict  subject  to  opinion  of  court IS 

judge  out  of  office  may  settle 

order  refusing  resettlement  of  bill  is  appealable 12 

to  findings  of  surrogate  and  refusals  to  find 

to  rulings  of  surrogate  during  trial. . .' 

.  I*   GSNSKAL   raOYISIONS. 

1*  When  to  issue. 

is  process  of  court 

on  judgment 12 

of  court  of  claims 

charing  joint   debtor  not  summoned   in  prertous 

suit 1« 

on  sheriff's  bond   1883-ir-_ 

«n  confessed  judgment,  when  debt  not  all  doe t^ 

•uccessive,  on  confessed  judgment  as  debt  falls  doc 1^ 

•q_  judgment   for  necessaries,   wages,   etc.,   against   earn- 
ings, trust  income,  etc    V 

•n  decree  for  money  by  surrogate's  court S 

Irhen  to  issue  against  public  officer ]< 

for  costs,  not,  to  issue  against  state i! 

for  compensation  and  costs  in  condemnation  proceedings.  ^ 
on  judgment  foreclosing  mechanics*  Hens  in  court  not  of 

record 

for  costs  on  suaUoary  proceedings  to  recover  possession 

of  land 

against  joint  debtors,  when  all  not  served 11 

enforcement  of,  against  joint  debtors  when  all  not  served, 
on  judgment  against  representative  officer  of  unincorpo- 
rated association I^ 

to  SoUect  fine  agajnst  usurper  of  office l'9i 

jury  fine  in  New  York  county 1 1]| 

in  Kings  county 11 

3.  Issuance;  requisites,  etc. 

under-sheriff  to  proceed  on  death,  etc.,  of  sheriff........ 

.    .  designation  of  person  to  procM>d  with,  on  death,  etc,  of 

sheriff.  .  . 

may  issue  from  N.  Y.  city  court  to  any  county 

from  N.  Y.  city  court  to  be  executed  by  sheriff 

to  be  directed  to  sheriff 

tn  whom  directed  when  sheriff  a  party. 

may  be  directed  to  person  ^ designated  in  order 

undertaking  by  person  designated  in  order 

time  of  receipt  to  be  indorsed 

four  kinds  ox 

••f  issue  simultaneously  to  two  or  more  countiet. ...«••  • 


aM 


i 


wnsL 

K#e«ilom  —  CoatlnveA.  ••' 

I.  GxKBSAi.  PsovisiONa  —  Continued. 
.  2.  Issuance;  requisites,  etc. —  Continued. 

td  Wfaat  county  to  issue  for  purpose  ol  tupplemenltry 

:                        proceedings 245A 

requisites  of 13fl6 

within  what  time  to  bt  returned 1?00 

to  vrhom  returnable , . . ,  ISW 

on  interlocutory  judgment  of  divorce  awarding  costs....  1774 

issuance  on  filing  tranaeript  from  another  court 1807 

to  whom  returnable  when  issued  on  txanscript  from  an- 
other court 1367 

issuance  on  transcript  of  judgment  by  justice 13A7 

on  jud^ent  for  money  only  . . , ;...;.  1308 

to  specify  date  from  which,  interest  computed ISOS 

to  specify  docketing  of  transcript  when  issued  on  tran- 
script filed ISTO 

separate  where  separate  sums  recovered ;...  1374 

of  course  within  five  years  137? 

after  death  of  judgment  creditor l.?70 

how  issued  after  five  years 1377 

motion  for  leave  to  issue  after  five  years. . . . . ; l.TTS 

time  of  stay  not  to  be  included 1382 

not  to  be  stayed  on  appeal   for  more  than  thirty  days 

without  security ^ IS-'Sl 

against  surviving  Judgment  debtors  , 13P3 

manner  of  collection,  when  issued  on  judgment  on  sher* 

ifTs  bond ,....,.  1^ 

8.  Return;  satisfaction. 

return  unsatisfied  to  \>e  entered  on  judgment  docket. , . . .  1266 

:                    payment  to  be  indorse  on  execution ' 1206 

'                    certified  cop^  to  be  delivered  on  payment ^^. . .  1200 

I                    entry  of  satisfactioa..by,  on  judgment  docket .'...  1204 

return  partly  satisfied  as  payment  on  judgment  affecting 

limitation 870 

.  limitation  of  action  for  non-payment  of  money  collected 

t,                     on 888 

fll.  Against  peopbaty  and  rbpbbsxntativss  op  dsccasko  dk»tob. 

no  execution  -against  decedent,  except,  etc 1879 

issuance  by  leave  against  decedent's  property 1380 

notice  of  motion  for  leave  to  issue 1381 

petition  to  surrogate  for  leave 1381 

I '          against  property  In  hands  of  executor,  trustee,  etc 1871 

^  may  be  issued  against  all  of  executors,  etc.,  as  if  all  had  ap- 

;                peared 1817 

against  executor,  etc.,  to  issue  only  on  leave 1826 

^            on  iudgrnient  on  counterclaim  against  executor,  etc 608 

application  for  leave  to  issue  against  executor,  etc 1820 

^  separate  executions  on  judgment  against  executor,  etc.,   per- 

'                 sonally  and  in  representative  capacity 1810 

security  orr  leave  to  issue  execution  on  judgment  for  legacy     

or  distributive  share  1827 

executor; -etc.,   may  issue   on   judgment  recovered   by  prede- 
cessor in  office 1828 

against   infant  heir,   etc.,   in   creditor's  action   suspended   for 

one  year -1868 

^berifTs  fee  may  be  taxed  against  each  defendant  in  creditor's 

action-  ,  . ,»,,.,, 1888 

m.  Foa  posssssioN  op  real  piopzatY. 

to  what  counties  issued 1808 

requisites 1878 

may  require  coflection  of  money  recovered  by  same  ji)dgai|ent.  1878 

order  granting  leave  to  ijsue  atter  death  of  defendant 1818 

ll8i 
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IV.  Foe  dbuvesy  op  chattxl. 

on  judgment  in  replevin 11 

power  to  take  chattel  under  execution  in  replevin llj 

may  require  collection  of  money  recovered  by  same.  iydgoiexiL  ' 

reqnisites  of 

.     ,         to  wliat  counties  issued 

return  unsatisfied  necfss^ry  to  ftction  on  undertaking  in  re- 
plevin.   11 

return  as  evidence  of  breach  of  undertaking  in  replevin \\ 

on  iddgment  Ih  justice's  court  1373f  1731,  2831,  ^ 

t 

V.  Against  propkrty. 

to  what  counties  ittued 

Mquisites. 

when  attachment  has  been  levied 

not  allowed  while  debtor  in  custody  under  execution  in  same 

action. Ij 

simultaneously  against  property  and  person 

may  issue  after  escape  of  debtor li 

when  d^ytor  dies  in  custody    l\ 

after  discharge  from  custody  bv  creditor l{ 

'kiew  exectttsofi  after  death  or  release  of  debtor  not  to  1»e  levied 

'  or  realty  sold Ij 

property  seized  in,  cannot  be  recovered  in  replevin ij 

VI.  Exempt  peopsbty. 

special  exemptions  not  affected  by  code 

when  no  exemption  allowed  on  judpoient  f9r  wages ....  8181. 

of  householder  enumerated  

working  tools  and  team  of  householder 

professional    instruments,    furniture    and    library    of    house- 

holde,r 

woman  has  same  exemption  as  householder 

military  pay,  pensions,  rewards,  armS)  etc 

damages  for  taking  exempt  property 

burying  ground 

designation  of- • 

homestead  of  householder 

designation  of l| 

I  of  married  woman 

continuance  after  owner's  death 

not  affected  by  temporary  suspension  of  residence 

lien  attaches  to  surplus  value  over  $1,000 

creditor's  action  to  reach  surplus  value 

marshalling  proceeds  of  property  partly  exempt 

money    r^^-esenting    exempt   portion    of    property    aold    also 

exemo^.  .  . « H 

cancellation  of  exemption  of  real  property 

waiver  qf  exemption  void Xj 

cannot  be  reached  by  judgment  creditor's  action If 

by  supplementary  proceedings 

on  execution  issued  by  justice  of  peace. 

VII.  Levy  on  person ai.  peopebty, 

on   current  money 1^ 

*  on  bank  bills t 1^ 

on  government,  state  and  corporate  bonds U 

interest  of  pledgor  may  be  sold 

under  warrant  to  collect  fine , 

when   superseded  pending  appeal |^ 

sheriff's   fees 

iheriff  to  collect  fees  by  virtue  of  execution 
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tiom ~ Co]itlnti«4.  *  oi.«i  . 

LSVT    OM    PERSONAL   PKOPZSTY  —  Contlfllicd. 

1.  Intfrest  in  partnership. 

application  for  rdeaac  ol  pftrtocnhip  piopcrtx* 141ft 

luukrtaklng  for  release  606,  606,  1414 

on  interest  of  partner  previovaly  a^achcd. 1415 

nndertaking   to    release   partnership    property    inures    to 

other  creditors. 1416 

sale  of  partner's  interest 1417 

rights  ot  purchaser 1417 

2.  LUn  on  personal  property. 

personal  property  hound  by  execution 1406 

order  of  pref^rei^ce  among  executions^ 1406 

when  property  attached    14^ 

preference   when  execution   issued   out  of  court  not  of 

record 1406 

bona  Ude  purchasers  before  levy  not  affected 1 . . .  1400 

8.  Claims  of  third  parties, 

trial  of  claim   1418 

affidavit  of  claimant 1418 

manner  of  trial 106 

expenses  of  trial   >  •  ^00 

jurors  to  find  value  of  property 1419 

uonding  by^  creditor  on  claim .t. . .  1410 

claimant's  rignt  not  affected^  by  inquisition  ^^^ 

sheriiTs  fees  for  notifyinf^  jury.  •••••>* 8807 

^  AcHon. against  sheriff;  substitution,  of  indemnitort, 

substitution  of  indemnitors  as  defendants 1421 

notice  of  application  for  substitution 1422 

consent  to  substitution 1422 

terms  on  substitution^ 1428 

•everanoe    and    substitution    when    indemnity    relatfs    to 

part  onW 1424 

relief  to  sheriff  when  joined  as  defendant  with  inde^ini- 

tors. 1426 

effect  of  order  substituting^  indemnitors 1426 

notice  of  action  to  indemnitors 1427 

action  by  sheriff  against  indemnitors ,.. .  1427 


on    KXAL   PROPCtTY. 

after  ten  years , 1262 

notice  to  be  recorded  and  indexed 1252 

includes  unexpired  leasehold  terms  of  five  years 1480 

? property  held  in  trust 1481 
ndorsement  of  direction  prohibiting  levy  on  property  mort- 
gaged to  secured  debt. , 1488 

» 

DL  Sai.!. 

1m  In  gonirat. 

when  and  how  conducted *.,.*,...  1864 

order  of  sale  of  attached  proi^erty 708 

f>enalty  for  removing  or  defacing  notice  of  sale 1885 

title  of  purchaser  not  affected  by  omission  of  notice 1886 

sheriff,  etc.,  not  to  purchase  at  sale 1887 

%  Of  personal  property, 

of  perishable  property  in  N.  Y.  dty  court 8175 

conduct  of  sale  J ...  1428 

•oCtoe  &i  safe*' 1490 

mim  of  partner's  interest 141T 
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ivtloai  —  Conttnved. 

Sale  —  Continued.     - 

8.  Of  real  property. 

equity  not  to  be  told  on  execution  for  mortgage  debt.  14SX 

'  •      notice  of  sal<£   

description  of  property  in  notice  of  nle 14Si, 

not  anected  because  oniy  i»art  of  property  advcstised  is 

sold ; 

penalty  and  damages  jagainst  sheriff  for  irregularity 

manner  of  conducting  sale ■. -. 

owner  or  redemptioner  may  require  sale  of  separate  pareeL 

**  distinct  parcel  "  defined 

duplicate  certificates  of  sale  

certificate  of  sale  to  be  recorded 

judgment  annulling  conditional  on  repayment  of  price... 
rights  of  possessor  after  sale  and  before  deed 


149 
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Waste.  ' 

order  restraining  waste  during  period  of  redemption 14 

motion  to  punish  for  contempt 1^ 

commitment  for  contempt 14 

discharge  on  undertaking • U 
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X.   RxOSlfPTION    OP    RSAI.   PROPBTY. 

time  -for , ' •., 

terms  of '. i. 

- '  who  may  redeem '.' 

avoids  sale ^ 

by  creditor.  . 

time  for.  .....*.• 

terms  of ....••.... 

by  another  creditor  from  redeeming  creditor. 

terms  of.  . 

when  second  redeeming  creditor  has  prior  lien 

subsequent  redemptions  by  other  creditors. .« 

"hy  creditor  after  fifteen  months 

by  original  purchaser  who  is  also  creditor ..... 

by  creditor  directing  sale  under  another  judgment 

by  person  entitled  to  redeem  part 

,  f         by  owners  of  undivided  shares 

hy  lienors  on  undivided  shares 

right  of,  not  afTected  by  agreement  with  purchaser,  etc. ...... ^ 

when  to  be  made  at  sheriff's  oiRce 

■  to  whom  made  when  sheriff  dead  or  out  of  office 

to  whom  payment  to  be  made 

payment  may  be  made  to  sheriff  etc.,  who  made  sale 

when  sale  made  hy  person  designated  by  order  of  court 

' '  certificate  of  satisfaction  by  rcdtecming  creditor 

•  evidence  of  rij?ht  of  redeeming  -creditor 

uf   redeeming):  mortgaf^ee    • 

of  executor  or  administrator  to  redeem *,.!. 

certificate  of  satisfaction,  etc..  onen  to  inspection 

sheriff  to  file  certificate  of  satisfaction,  etc. 

•  when  redcmntion  takes  effect   \i 

•  title  of  purchaser  vested  in  redeeming  creditor M^^ 

■  certificate  of,  to  be  delivered 1410 

effect  of  recording  certificate  of  redemption Ult$ 


XI.  Sheriff's  deed;  title  op  PuaCRASEa, 
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under-sheriff,  or  successor  to  act  wlicn  shcfiff  diet,  «tc «•« 

'title'  divested  only  by  deed .....,.., ,,, I4# 

sheriff's  deed  to  state  name  of  person  wluxie  tnterett  as  soid..  ^SM 
relates  back  to  time  of  sale • MH 

IMP 


INDEX. 

kxeevtioi%  —  Conttntted. 

3U.  SBEExrr*2  deed;  txtlk  or  purcbaszb  —  Conttnued. 

sfaerifiTs  deed  on  expiration  of  redemption •••••••••  1471 

when  presumptix e  evidence  of  fact. 1471 

grantee.  .  .    * ; 1472 

to  exeeutoi  or  administrator  of  person  entitled 1478 

•ssi^ment  of  rigbt  to  be  acknowledgea  and  filed 1474 

restitution  when  property  sold 1328 

not  to  affect  title  to  property  sold 446,  1323 

recovery  of  price  on  eviction  of  purchaser 1479 

judgment  continues  in  force  after  eviction  of  purdiaser 1480 

action  for  waste  by  grantee  of  sheriff 1664 

Summary  proceedings  to  recover  possession, 

against  person  holding  over 2282 

notice  to  quit  required 2286 

stay  of  warrant  to  dispossess. « 2264 

SIT.    COKTSXBUTION   BETWEEK  DEPENDANTS. 

when  judgment  collected  by  sale  of  realty  of  one 1481 

when  part  owner  redeems 1482 

order  of  contribution   1488 

enforcing  contribution  by  original  judgment 1484 

preserving  lien  of  original  judgment  for  purpose  of  contribu- 

tion 1486 

entry  on  docket  to  preserve  lien. «....  1486 

ftH.  Against  the  person. 

from  justices'  courts,  see  infra,  XIV.  From  Justices^  courts, 

1.  When  to  issue, 

arrest  under  warrant  to  collect  fine 2296 

on  judgment  for  working  woman  in  N.  Y.  city  court....  3167 

in  what  cases  issued 1487 

I                      against  woman 1488 

on  judgment  of  justice's  court 3018 

for  money 8026 

execution  against  property  a  condition  precedent 1489 

not  allowed  simultaneously  against  property  and  person..  1490 
not  allowed  while  debtor  in  custody  under  another  execu- 

tion  in  same  action   1491 

new  execution  after  escape  1492 

against  escaped  sick  prisoner 127 

death  wnile  in  custody 1496 

ereditor  may  discharge  debtor  after  thirty  days 1494 

aot  to  issue  after  discharge  of  debtor  by  creaitor 1494 

new  execution  not  to  be  levied  against  realty  sold 1496 

2.  Issuance;  custody  and  detention. 

requisites 1372 

to  recite  issue  and  return  of  execution  against  property.  1372 

to    what   counties    issued    1366 

return  on.  to  charge  bail 597 

duty  of  sheriff  on  execution  to  charge  bail 598 

custody  of  debtor 110 

on  justice's  judgment   for  penalty  or  forfeiture...   30.32 

term  of  imprisoTitnent  limited Ill 

support  of  prisoners    112 

when  prisoner  entitled  to  jail  liberties 149 

deposit  of  money  in  lieu  of  bail 582 

attachment  for  contempt  not  to  issue  against  prisoner...  2278 

1143 


I> 


INDEX. 

IBxeevtf  om  —  Contli&ved. 

XIII.  Against  the  person  —  Continued. 

2.  Issuance;  custody  and  (/rfen/ion -— Continued. 

"    habeas  corpus  to  produce  prisoner  to  answer  for  oontenipt. 

prisoner  produced  to  be  remanded « 

may  be  committed  for  civil  contempt  on  dischaife 

n'om  custody •  _ 

habeas   corpus  to   produce  debtor   on  proceedins^    to  dav 
cover  death  of  life  tenant ..- 

8.  Discharge  frgm  imprisonment, 

from  at  rest  for  delay  in  issuing 

release  of  insolvent  debtor  ui>on  his  discharge. 

how  validity  of  discharge  of  insolvent  debtor 

validity  of  discharge  of  insolvent  debtor  may  be  attacked 

on  motion  to  vacate   

power  of  N.  Y.  city  court  to  relieve  from  imprisonmeai. 

debtor  to  United  States  not  to  be  discharged 

to  state  for  taxes  or  public  moneys  not  to  he  dis- 
charged  ; 

notice  by  creditor  to  debtor  to  apply  for  discharge, 
failure  to  apply  after  notice  by  creditor  bars   future  9p- 

plication.  .  . 

what  debtors  may  applj  for  discharge ••... 

to  what  court  application  made 

when  debtor  may  apply.  .^ 

application  to  be  by  petition 

contents  of  petition    

schedule  of  debtor's  property 

affidavit  of  petitioner 

correction  of  schedule   .^ 

notice  to  execution  creditors 

mode  of  service  of  notice — 

publication  in  lieu  of  prescribed  service 

notice  to  attorney-general  when  state  is  creditor 

order  for  hearing ..« 

hearing  to  be  summary , 

order  that  debtor  execute  assignment 

adjournment  of  hearing 

proceedings  on  adjourned  day    - — 

assignment  to  be  acknowledged  and  recorded. 

title  vested  in  trustee  by  assignment 

when  discharge  from  imprisonment  granted , 

petitioner's  property  still  liable 

not  subject  to  ncw^  imprisonment  on  same  judgment.  .  . . 
new  execution  apainst  person  on  conviction  of  perjury. 

powers  and  duties  of  trustee 

distribution  by  trustee .•« 

discharge  not  to  affect  justice's  judgment 

XIV.  FaorM  justices'  courts. 

1.   Issuance;  requisites,  etc. 

may  be  issued  after  discharge  from  imprisonment 

on  judgment • 

for   monev • 

against  joint  debtors 

on  summons  not  personally  served 

for   delivery  of  chattel 

docketed  with  county  clerk 

for  fine  against  delinquent  witness 

exempt  property.  . 

when   uistice  may  issue 

general   reguisites.  ^ • 

renewal   ot  execution .-   

indorsement  of  levy 
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flSsecvtion  *«  Continiied. 

XIV.  From   justices*  courts  —  Continued. 

1.  Issuance;  requisites,  etc. —  Continued. 

notice  of  Bale    9029 

mode  of  sale   8030 

return  by  constable   , 9081 

constable  not  to  act  under,  after  return  day  3040 

constable  must  complete  after  term  expires 8042 

action    against   constable    for   money   collected 8041 

for  failure  to  return  ; . .  30S0 

2.  Against  person. 

on  judgment   for  money 8026 

arrest  and  imjprisonment  under   8082 

limit  of  imprisonment  3083 

affidavit  of  head  of   family;   discharge *.., 8094 

penaltjr  for  wrongful  refusal  to  discharge   3035 

affidavit  a  defence  to  actipn  for  escape 3086 

discbarge  not  to  affect  judgment 8087 

XV.  Fko'm  local  coukts. 

on  judgments  of  Albany  city  court   • «  8225 

of   Trpy  justice's  court    822% 

JBxeevtora  and  AdmliUiitratorB. 

See,  also»  "  Decbokmts'  Estates;  "  "  Letters  op  Aominxs- 
tration;  "  "  Letters  Testamentary;  "  "  Surrogates' 
Courts;"  "Wills." 

{>rovi8ioos  applicable  although  letters  issued  before  enactment..  2610 

iability  of  persons  acting  without  authority 2706 

jurisdiction  of  surrogate  over 2472 

'•next  of  kin"  defined v  1870,  1906 


I.  Apfointmewt;  qualificatiow.     Sec,  also,  "  Letters  <>f  Admin- 
xsTRATiow;"  "Letters  Testamentary." 

persons  incompetent  to  serve  as  executors 2612 

letters  may  be  refused  for  inability  to  read  and  write  English.  2612 

^r»  he  cited  on  probate  of  will 2615 

issuing  letters  to  executors  named  upon  contingency 2636 

supplementary  letters  testamentary  may  issue  on  removal  of 

disability 2613 

renunciation  by  executor 2639 

retraction  of  renunciation   2639 

selection  of  executor  under  power 2640 

objection  to  persona  selected  as  executors  under  power 2641 

exclusion  of  executor  failing  to  qualify  or  renounce 2642 

order  of  pareference  among  persons  entitled  to  administration.  2660 

executor,  etc.,  of  sole  legatee  entitled  to  administration 2660 

appointment  of  administrator  on.  application  of  party  to  ac- 
tion against  intestate 2660 

of  successor  on  revocation  of  letters 2605 

of  temporary  administrator  not  stayed  by  appeal 2583 

successor  to  sole  executor  to  be  appointed /.  2693 

surviving  or  remaining  executors,  etc.,  to  act 2692 

appointment  of  receiver  as  successor  to  sole  executor  pending 
action  for  partition  or  distribution  or  to  construe  or  es- 
tablish will 1869 

IL  Bonds;  liability  thereon. 

deposit  of  securities  to  reduce  penalty 2696 

application  for  order  for  new  bond  or  new  sureties. 2597 

order  requiring  new  bond 2598 

•ppUcaiion  of  sureties  to  be  relieved  irota  bead.  „ 8U,  2600 
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WxeemioTm  ftnd  Adntliif strfttora  —  Contlniied. 

II.  BoKps;  LIABILITY  THERBOK  —  Continued. 

release  of  old  sureties  on  giving  new  bond < ^6(4 

revocation  of  letters  for  failure  to  give  new  bond. .  812,  2589,  Wl 
sureties  liable  for  money  received  by,  in  another  capacity...  Y^ 

when  bond  may  be  prosecuted   .  .■ 2W 

successor  may  sue  on  official  bond  on  revocation  of  letters...  2***^ 

action  on  official  bond  when  no  successor  is  appointed 33^ 

premium  of  surety  company's  bond  allowed  as  part  of  com- 
pensation  , •....••.•.. 3S3i 

III.  Revocation  of  letters;  ebsionatiow. 

may  apply  for  revocation  of  letters  and  settlement  of  accotmts.  2688 

effect  of  revocation  of  letters  on  acts  of 2^ 

powers  cease  on  revocation  of  letters 26(8 

revocation  for  failure  to  give  new  bond. « 29^0 

appointment  of  successo*-  on  revocation 2(^ 

resignation  when  also  testamentary  trustee 2^1? 

removal  when  also  testamentary  trustee. 2816 

suspension  not  stayed  by  appeal 2'^ 

decree  revoking  letters  not  stayed  by  appeal 2583 

restitution  on  revocation  because  supposed  decedent  living      2d'4 
on  revocation  of  administration  upon  discovery  of  will.  28)1 

IV.  General  powers  and  dttties. 

powers  of  executors  before  issuing  of  letters 3319 

executors  not  named  in  letters  not  to  act. 2iSl3 

directions  as  to  custody  of  property  on  disagreement 26ti2 

may  consent  to  discharge  ot  insolvent  debtor  by  leave  of  sur- 
rogate.   : 21« 

must  record  will  in  each  county  where  realty  situated...      ...  2»533 

executors  qualifying  may  exercise  power  of  sale,  etc 2642 

evidence  of  right  to  redeem  realty  sold  on  execution 1-**^ 

rights,  powers  and  duties  of  administrators  e.  t.  a. 2813 

powers  of  temporary   administrator  over  real  property 2875 

title  under  sheriff's  deed  on  execution  is  in  trust  tor  neirs  or 

devisees 1^ 

may  maintain  action  against  infant  or  incompetent   for  con- 
veyance of  property  sold  by  decedent 2M9 

to  suspend  proceedings  on  application  to  revoke  probate SSTO 

powers  penotng  appeal  from  decree  probating  or  granting  let- 
ters.   2ri« 

V.  Property  and  assets. 

liability  of  persons  acting  without  authority... ST09 

what  deemea  assets 2712 

debt  not  discharged  by  naming  debtor  as  executor 2TM 

dischsrge  or   bequest  of  demand  against  executor  not  Talid 

against  creditors 2714 

apportionment  of  rents,  annuities  and  dividends 273^ 

sale  of  personal  property 2nT 

of  uncollectible  demands  and  assets 2711 

decree  directing  payment  is  evidence  of  assets ZP.'iS 

judgment  against,  not  evidence  of  assets IS^ 

VI.  Inventory  and  appraisal. 

one  neglecting  to  return  inventory  excluded  from  administra- 
tion  2715 

inventory 2711 

contents  of  inventory^ 2714 

appointment  of  appraisers   2711 

appraisal 2711 

return  of  inventory 2715 

compelling  return 271^ 

attachment   for  disobeying  order  to  return f71< 

supplemental  inventory  of  Kubseguently  discovered  property. .  2714 

when  inventory  may  be  contradicted 18S2,  1SS4 

liability  for  uncollected  demands  included  In  ifiTCatOiy.  1833*  IStt 
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VII.  PftOCSBOlNGS   TO   DZSCOVEK   PROFSRTY. 

petition  and  affidavit 2707 

dUtion 2707 

order  reauiring  attendance 2708 

•enrice  ot  citation  and  order 270H 

examination  ^ 270^ 

personal  transactions  with  decedent  2709 

punishment  for  reftwal-  to  answer  < 270U 

dismissal  on  verified  answer  claiming  title * 270^ 

decree  to  deliver  property  2710 

termination  of  proceeding  on  controversy  as  to  facts 2710 

Fin.  Sale  or  real  raomTY  to  pay  dbcsoent's  debts.     $ee  "  Sale 
OF  Real  Property." 

not  to  purchase  real  property  sold  to  pay  decedent's  debts 2774 

allowance  to,  on  sale 950B,  2664 

IX.  Actions. 

1.  By  and  against  decedent. 

extension  of  time  to  move  to  set  aside  Judgment  against 

decedent 785 

to  appeal  from  judgn^ent  against  decedent 786 

no  execution  against  decedent,  except,  etc 1870 

issuing  execution  on  judgment  in  favor  of  decedent 1876 

2.  Limitation  of  actions. 

on  rejected  claim  barred  in  six  months 1822 

against  executor,  etc.,  of  person  who  dies  within  state.. . .  403 

where  deceased  a  non-resident   801 

actions  against,  to  recover  chattel 888 

by  next  of  kin,  etc.,  to  recover  property  of  decedent 802 

period  occupied  by  suit  to  recover  property  of  decedent 

excepted  from  limitation   408 

may  begin  action  within  one  year  from  death  of  creditor.  402 
computation  of  period  in  actions  by,  to  recover  personal 

property 802 

&  Jurisdiction. 

jurisdiction  of  justices'  courts  over  actions  by 2865 

rejected  claims  under  $50  excluded  from  jurisdiction  of 

.  justice's  court 2863 

Yonkers  eity  court  has  no  jurisdiction  over  action  against.  8204 

4.  When  maintainable  by  or  against. 

judgment  against  heir  or  devisee  bars  action  against  exec- 

titor,  etc 1821 

action  for  legacy  or  distributive  share 1810 

bond  of  guardian  ad  litem  of  infant  suing  for  legacy  or 

distributive  share 1820 

prosecuting    action    against    removed    CTcecutor,    etc.,    to 

«harge  him  personally ' . . .   IKM) 

actimi  oy,  for  negligently  causing  death  of  decedent.  1002-1005 
not  to  be  arrested  when  sued  in  representative  capacity..     555 

5.  Partition. 

when  necessary  parties  in  partition 1588 

direction  for  sale  free  from  lien  of  debts  of  decedent....  1538 

payment^  into  court  on  sale  free  from  debts 1588 

withdrawal  of  shares  of  proceeds 1538 
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Vxeevtors  and  AdInHilfttr fttors  ^  CattttomeA* 

IX.  Actions  —  Continued. 
6b  Pleading:  parties. 

to  be  brought  in  representative  capacity 1811 

may  sue  without  joining  beneficiary 448 

two  or  more  representing  same  decedent  considered  as  one 

person 1817 

executors  who  have  not  qualified  not  necessary  parties...  1818 

first  served  or  appearing  to  answer  complaint 1817 

separate  answers  not  allowed  except  by  direction  of  court.  1817 

counterclaim  in  action  against    50R 

counterclaim  on  decedent^s  debt  in  action  by 506 

in  city  court  of  New  York 3174 

lack  of  assets  not  to  be  pleaded liK24 

in  action  by  or  against,  in  justice's  court 2Wfi 

joinder  of  personal  and  representative  causes 1813 

not  personally  liable  for  debt  by  reason  of  false  at1cg»- 
tion  in  pleading   1831 

7.  Abatement  and  revival, 

actions  not  to  abate 1828 

on  death,  action  ma^  be  continued  against  successor. .    . .  1828 
successor  on  revocation  may  continue  actions  and  special 
proceedings. 2605 

8.  Trial;  judgment. 

preference  of  actions  by  or  against 791 

party  cannot  testify  to  personal  transaction  with  decedent.    829 

judgment  may  be  entered  against  all  as  if  all   had  ap- 
peared  1817 

not  evidence  of  assets 1824 

after  removal  does  not  bind  estate  or  successor . . .  1830 

realty  not  Lound  by  judgment  against  executor,  etc.,  un- 
less expressly  charged 1823 

judgment  against,  to  state  whether  awarded  personally  or 
in  representative  capacity  1819 

separate  dockets  and  executions  on   personal  and  repre- 
sentative judgment 1810 

when  judgment    not    stating   representative    capacity   en- 
forceable afrainst  decedent's  property 1814 

dispensing  with  or  limiting  security  on  appeal 1312 

9.  Executions. 

successor  may  issue  execution  on  judgment  recovered  by 

predecessor 1899 

on  judgment  on  counterclaim  against. 508 

against  property  in  hands  of 1371 

against  executor,  etc.,  to  issue  only  on  leave. 18S5 

application  for  and  order  granting  leave « 1826 

security  on  leave  to  issue  on  judgment  for  legaey  or  dis- 
tributive share 1827 

10.  Costs. 

liability  for  costs 1838 

judgment  for  costs  against 18S5 

costs  against,  payable  from  estate 8240 

when  personally  liable  for  costs 3240 

security   for  costs  discretionary 8271 

action   against   beneficiaries    for  costs   and   expenses   ia- 
curred IHI 
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ratora  and  Adnttailtittwtors -^ O^ntlMtaed*  '  >'  - 

•  Adjustment  and  payment  of  claims. 

advertisement  for  claims 2718 

citation  to  claimants  to  present  claims > !|2T18a 

liability  for  claims  not  presented  pursuant  to  advertisement..   2718 

proof  of   claims    2718 

reference  of  disputed  claim 2718 

procedure  on  reference 2718 

.,  powers  and  compensation  of  referee 2718 

'  judgment   on    reference    2718 

costs  of  reference 2718 

compromising  or  compounding  claims 2719 

action  acainst  executor,  etc.,  docs  not  entitle  claim  to  prefer- 
ence  :. 2719 

executor,,  etc.,  may  prove  claim  against  decedent  on  account- 
ing      2731 

statute  of  limitations  suspended  on  claim  by  executor,   etc., 

against  decedent    2731 

order  of  preference  in  paj'ment  of  debts 2719 

funeral  expenses  preferred  over  all  other  claims 2729 

proceeding  to  compel  payment  2729 

payable  from  damages  for  death   1903 

rents  may  be  preferred  to  benefit  estate 2719 

petition  to  comi)el  payment  of  debts 2722 

citation  on  petition 2722 

when  petition  to  be  dismissed 2722 

Accounts;  compensation. 

intermediate  account "  defined 4.  2614 

judicial  settlement "  deiii^ed S&ii 

by  executor,  etc.,  of  deceased  executor,  etc 2B0d 

revival  and  continuance  on  death  of  accounting  party 2606 

intermediate  accounting 2926 

when  judicial  settlement  may  be  required 2726 

settlement   of    account    of    temporary    administrator   may    be 

compelled  at  any  time 2726 

'    who  may  petition  for  compulsory  accounting 2727 

'    citation  on  petition  for  same *,  2727 

order  to  account   2727 

attachment  for  disobedience  to  order  2727 

revocation  of  letters  for  failnre  to  account 2727 

luppleiaeirtary  citation  on  compulsory  accounting 2727 

consolidation  of  voluntary  and  compulsory  accountings......  2727 

Toluntary  on  petition  of  executor,  etc 2728 

citation  on  voluntary «.;.,.'.«  B7Sft 

taaj  apply  for  revocation  and  settlement  of  accounts. 2689 

decree  revoking  letters  may  require  accounting ,. .  2603 

on  revocation  of  letters,  successor  may  compel  predecessor  to 

account  • »..  ^PC^ 

not  liable  for  loss  by  decrease  of  estate 2jI 

not  to  make  profit  by  increase  of  estate 2729 

increase  and  decrease  to  be  accounted  for .^  .^^. 

affidavit  to  account;  vouchers '. .'  "zTw 

examination   of  accounting   )>arty 2729 

executor,  etc,  ma^  prove  claim  against  decedent. 2731 

statute  of  limitations  suspended  on   claim  by   executor,   etc., 

against  decedent 2781 

reference  of  accounts 2R49 

reHef  on  accounting  for  neglect  to  set  apart  exempt  property.  2724 

effect  of  judicial  settlement 2742 

decree  settling  account  to  contain  summary. fiUil 

decree  for  payment  and  distribution 2743 

iddffional  allowance  for  costs  on  settling  account 2562 

COInmissions  of  executor  or  administrator  to  be  allowed 2730 

not  allowed  when  will  provides  compensation ^  ^SSt' 

amount   27bD' 

include  coat  of  bond 
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Bxeeutors  and  Adiaiiilatrators  —  C«iattnmedL 

XII.  Payment  of  lxgacies;  distribution. 

exemption  for  widow  and  children Zi 

proceedings  for  neglect  to  set  apart  exempt  property 2« 

abatement  of  legacies  for  insufficiency  of  assets 'li'. 

when  legacies  payable 'S' 

advancements  to  be  included  in  distribution '£* 

what  deemed  an  advancement    2i 

order  of  distribution ' 27 

when  next  of  kin  of  deceased  husband  or  wife  deemed  also 

next  of  kin  of  decedent '^tt 

representation  among  collaterals 2! 

distribution  of  estates  of  married  women *7 

delivery  of  property  in  lieu  of  money 27 

retention  of  money  for  claims  not  due  or  in  litigation 27- 

f>ayment  of  legacy  or  share  of  infant 2fi 
egacy   or   share   of    unknown   person  to    be   paid    into    state 

treasury 7i 

trial  of  claim  to  share  of  unknown  person 27 

payment  to  county  treasurer  after  two  j^ears 27 

decree  for  payment  of  legacy,  etc.,  on  giving  security 2t 

petition  to  compel  payment  of  debts  and  legacies 27 

citation  on  petition  to  compel  payment 27 

when  petition  to  be  dismissed 

action  for  legacy  or  distributive  share 1 

bond  of  guardian  ad  litem  of  infant  suing  for  lei^acy  or  di*> 

tributive  share 

ecurity  on  leave  to  issue  execution  on  judgment  for   legmcy 
or  distributive  share •• •.••.... 

Bxeiupllflcation. 

See  "  Evidence,"  VIII,  X;  "Records." 

ExenaptionB. 

from  jury  service,  see  "  Jury  and  Jurors." 

from  arrest,  see  "Arrest." 

property  exempt  from  execution,  see  "  Exbcutxok,  VI.** 

of   earnings  of   debtor 1870L 

of  trust  fund .'  2- 

exempt  property  not  reached  by  supplementary  proceedings. . . .  ^ 

not  reached  by  creditor's  action 1 

for  widow  and  children  c  t  decedent.- 2« 

proceedings  for  neglect  of  executor,  etc.,  to  set  apart   •  ■.*w>|r 
property , 

Bxplres*  Companie*. 

residence  for  purpose  of  Jurisdiction  of  justice's  cottrt . . 
service  of  summons  from  justice's  court  on. ....•«,« 

Extension-  of  Time. 

See  "  Time." 

Extortion. 

taking  fees  not  prescribed  by  law  prohibited ••.•••••..,.. 

for  services  not  rendered  prohibited •.....! 

treble  damages  for  illegally  taking  fees ••••••••-••••••,, ^ 

Extra  Alloiranee. 

See  ♦•  CosTt." 

F. 
Fa€sior». 

order  of  arrest  !n  action  for  funds  or  property  misapplied.  •••« 
in  justice's  court  ••.«• 

FaUie  ImprlKonment. 

included   in   term   "personal   injury '•.,,*....»,.,,,......,,., 

limitation  of  actions 

iurladktion  of  N.  Y.  city  court  over  actioar  lor.  on 
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Use  ImprisonmeBt  —  Continued. 

on  hiffb  seas,  action  in  N.  Y.  city  court  for  Sl1(7-dl87 

excepted  from  jurisdiction  of  justice's  court  2863 

of  Albany   city   court 3223 

of  Troy  justice's  court   3223 

costs  when  recovery  is  less  than  $50 S228 

line  ReiKresentation*. 

as  ground  for  attachment 636,     687 

»tfeml    Conrt*. 

detention  and  custody  of  prisoners  under  federal  process. «  133,     134 

certified  copies  of  records  admissible  in  evidence  d43 

prisoners  detained  by  mandate  of,  not  entitled  to  habeas  corpus, 
etc 2016 

ideml  Ofl«ea  and  Oflcers. 


certified  copies  of  documents  on  file  in,  admissible  in  evideace. .  944 

certificate  of  director  of  census  to  population  admissible 944 

certified  record  of  weather  bureau  observations  admissible 944 

records  or  certified  coines  of  transfers  of  vessels  admissible....  94S 


provisions  a]>ply  to  civil  cases  only • 8832 

M>ecial   provisions  not   affected • 8880 

cnange  not  to  apply  to  uncompleted  services 8881 

in  proceedings  to  enforce  liens  on  vessels 3480 

for  <Miths  and  acknowledgments 8206 

for   administering  official  oaths 3280 

officer  may  charge  fee  paid  for  oath,  postage,  etc 8201 

of  printers      8817 

I.  Prohibitions  against  taking. 

judges  not  to  take  fees  for  advice 61 

officers  of  N.  Y.  city  court  not  to  receive^  for  their  own  use. .  886 

taking  fees  not  prescribed  bv  law  prohibited 8280 

taking  for  services  not  rendered,  prohibited 3281 

treble  damages  for  illegally  taking ...r. ......  8282 

II«  Liability  for;  payment. 

to  be  taxed  on  demand • • ••••••.••.  8287 

to  be  paid  before  papers  transmitted ...*..». 3202 

comptroller  to  audit  when  payable  by  state 3205 

searches  for  state  officers  to  be  gratuitous 3200 

prisoner  ordered  discharged  not  to  be  detained  for ,  2212 

poor  person  not  liable  for 461,  466 

QI.  Of  clkrks;  rsoistrss  and  stehographrrs. 

of  clerk  of  court  of  appeals 3300 

/         of  county  clerks  generally •..........*..•  3304 

in  New  York  and  Kings  counties 3306 

ef  clerks  of  court 3306 

in  civil   actions    •  3301 

on  naturalization 3303 

of  clerk  of  N.   Y.  city  court ^??^° 

of   register .^ . .  ^ 33O0 

of  county  treasurer,  etc.,  on  money  paid  into  court 3.*i21 

of  stenographers '^};^ 

for  copies  of  notes    •  •  •  _251 

how  paid 85-88 
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IV.  Of  SHEixFPs;  coronsss;  constables,  xtc. 

of  sheriff  and  officers  for  attending  appdiate  diTirioa, 
of  constables  and  deputy  sheri£Fs  for  attending  ooort.. 
of  sheriffs 

in  New  York  and  Kings  county. ......••..•••. 

in  replevin ••..., 

sheriff  to  collect  by  virtue  of  execution....^ •••.•  ••., 

of  coroners  . 

of  marshal  executing  mandate  of  N.  Y.  city  court.  .  •  • . 
payment  of  fees  of  officers  on  sale  in  partition.  ••.*.., 


I . 


V.  Of  kefsrees;  commisszonsrs  and  arbztratom. 

judge  acting  as  referee  not  to  receiFe. ...•••.••••••«•. 

of  referee ..••.•••••••, 

failing  to  report  not  entitled  to  fees •••••. 

appointed  to  superinteoddiacovery. •••»«•  «•»,••« 

in  surrogate's  court 

on  sale  of  real  property 

commissions  on  distribution  of  proceeds  of  real  pn^] 

ert^ ••.... 

of  commissioners  in  partition  or  dower ....••., 

in  partition,  to  be  taxed ..••.••, 

to  admeasure  dower,  to  be  taxed ••.•••••. 

in  condemnation ••.•••••.•••••••••, 

of  surveyors  in  partition  or  dower....... ....  .•»••••., 

of  arbitrators  . •••....••••, 

VT.  Of  receivers;  executors;  guardians;  trustbis,  stc. 

of  executor   or  administrator --•••••, 

executor,  etc.,  only  allowed  once  on  different  letters.  •• 
not  allowed  when  will  provides  cfimpensatioat.. . 

of  testamentary  trustees   ••...  27 

of  general  guardian    • ST 

receiver's  commissions .•..••....••. 

of  committee  of  incompetent.. ..•.>•..».•••••• 

coat  of  bond  of  receiver,  guardian,  trusteep  etc........ 


VII.  Of  jurors. 

of  trial  Jurors ••••••••••« 

in  special  proceedings •..•••. 

mileage  of  jurors   • .  • .  a^.  •  •  •  » • 

per  dxem  allowance  to  grand  and  trial  jnrort. 

extra  pay  on  protractea  trials 

in  justice's  court   


VIII.  Of  wztnessss. 

generally ••.•••••.•••••« 

on  deposition  to  be  used  in  another  state. ••« 

party  testifying  i  ^t  entitled  to 

attorney  testifying  for  client  not  entitled  to. 


IX.  In  surrogates'  courts. 

no  fees  when  cz'^le  does  not  exceed  |1«000 

of  surrogate 

of  referee < 

of   officers,   witnesses,   etc. ..•.«••. 

of  appraiser >••••< 

for  copies  of  papers ...•••< 


X.  In  justices'  courts. 

to  be  paid  before  services  rendered.. 

adverse  party  may  pay  aad  tax 
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Pe«s  —  Continued. 

X.  Ik  justices'  courts  —  Continued. 

of  justice  of  the  peace « . « 9S22 

on  transfer  of  cause  to  another  Justice 83152 

on  sale  of  straying  animal 3002 

of  justice  and  constable  on  attachment  against  witness 2972 

of  constable 3323 

constable's  affidavit  upon  claim  for  travel  fees , 3324 

person  deputized  to  execute  mandate  not  entitled  to 3156 

of  jurors 3326 

witnesses'  fees ., 3327 

on  commission  to  take  deposition 3325 

XI.  When  to  be  accounted  foe  and  paid  oves. 

all  sums  received   for  official  services  to  be  included  in  ac- 
count    3286 

bv  clerk  of  court  of  appeals 8283 

clerk  of  court  to  account  for  and  pav  over 3283 

salaried  registers  to  account  for  and  pay  over 3285 

salaried  county  clerks  to  account  for  and  pay  over 3285 

surrogate  to  render  account  of 2501 

clerk  of  N.  Y.  city  court  to  account  for  and  pay  over 331 

Pelirned  Ivsveii. 

abolished  823 

Felony. 

attorney   disqualified    on   conviction 67 

deposition  of  person   confined   for 877 

corrupt  omission  of  juror's  name  in  Kings  county 1158 

habeas  corpus  to  testify  in  case  of •  •  •  v  2011-2014 


Fenanle*. 

See  "  WoMEM." 

Fietltlonv. 

bail,  see  "Bail." 

name,  see  "  Name;  "  "  UirKKOwn  Peesors." 

Fidelity  Companies. 

execution  of  bond  or  undertaking  by 811 

equivalent  to  two  sureties  on  bond  or  undertaking 715,    811 

justification  by 811 

Fl#nclarie«. 

order  of  arrest  in  action  for  funds  or  property  misapplied. .....     540 

in  justice's  court   2885 


application  to  fines  against  gprand  jurors 8361 

I.  When  to  re  imposed. 

for  unlawfully  practicing  in  New  York  citv 64 

for  permitting  person  to  practice  unlawfully  in  New  York 
city 64 

affainst  sheriff  for  neglect  to  execute  mandate  in  special  pro- 
ceedings       106 

for  disobeying  peremptory  mandamus  to  public  officer  or 
board  9000 

for  misconduct  of  officer  attending  jury  in  special  proceeding.  1106 
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Sines  —  Continued. 

I.  When  to  bb  imposed  —  Contiotied. 

for  non-attendance  of  juror 1072,  1100,  11S2 

in  special  proceeding 1195 

in  justice's  court   3(B5 

of  talesmen 1114 

In  justices''  courts. 

against  recalcitrant  witness   2$74 

imposition  on  witness   SSni 

minute  of  conviction  of  witness 2^ 

execution  for.  against  witness 29TT 

application  of  fines  against  witnesses 2C9 

II.  For  contempts. 

for  criminal  contempt 9 

in  justice's  court 2ST1 

punishment  of  contempt  by £yi^ 

.        when  actual  loss  not  sustained 2S^ 

I        as  indemnity  for  damages  to  aggrieved  party 2:^ 

corporation  may  be  fined  for  contempt 22M 

final  order  imposing  for  contempt  punisliable  civilly 2iSl 

III.  Remission. 

power  of  county  court  to  remit 350,  SSI 

costs  on  remission 3SS' 

notice  of  application   3SS 

county  court  may  remit  fine  imposed  by  justice S3 

IV.    COLLKCTION    AND    ENFORCEMENT. 

provisions  not  applicable  where  other  provision  made 21M 

cUrk  of  court  to  make  schedule  of  fines  imposed 229$,  22fB 

to  issue  warrant  to  sheriff 22M 

to  whom  warrant  issues  when   delinquent   resides  in   another 

county   i 

levy  of  execution  on  personal  property^  under  warrant 

arrest  of  delinquent  on  execution  against  person  under  war- 
rant    

return  of  warrant 229T 

proceedings  to  compel  sheriff  to  return  warrant 2397 

action  against  sheriff  for  failure  to  collect  fine 2298 

issuance  of  new  warrant  .on  return  of  first 2291 

what  persons  included  in  schedule 22St; 

action  by  people  against  sheriff  for  omission  of  duty 23(19 

V.  Actions  por. 

action  for,  to  be  brought  in  name  of  people 19^ 

costs  when  recovery  by  state  is  less  than  $60 32S* 

jurisdiction    of   justice    SKS 

order  of  arrest  in  action  to  recover ^\ 

in  justice's  court    » d®  : 

against  usurper  of  office  upon  judgment  of  ouster \VCA  \ 

fine  against  usurper  of  omce  to  be  docketed 19^4  i 

execution  to  collect,  against  usurper  of  office 19C4 

i 
Fire  Compa-nleii  and  Departments. 

members  exempt  from  jury  duty 1090,  1081«  112T 

^roof   of  exemption    1082»  112B 

Ffsherl^ft. 

joinder  of  causes  of  action  for  penalties  under  fisheries,  gme 

and   forest  law ^ 
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when  deemed  assets  in  hands  of  executors,  cto .••• 9Ttt 

foreible  Vlntry  and  Detainer. 

entrv  by  force  prohibited 2288 

treble  damages 1660 

summary  proceedings  to  dispossess  wrongdoer 2233 

application  to  remove  wrongdoer 2234,  2235 

issues  in  summary  proceedings  to  remove  wrongdoer 2245 

costs 2260 


I.  Of  uobtgaqb  of  kbal  paoPBiTY. 
1.  By  action. 

jurisdiction  of  county  court 840 

infant  may  maintain,  in  his  own  name 1686 

aervice  of  summons  by  publication 438,     439 

obligor  in  bond  may  be  made  defendant 1627 

state  may  be  made  defendant  by  reason  of  junior  Ken...   1627 

summons  to  be  served  on  attorney-general  tor  state 1627 

other  actions  for  mortgage  debt  prohibited  pending  fore- 
closure   1628 

complaint  to  state  whether  another  action  brought  on  debt.  1629 
action   not  to  be  brought  until  return  of  execution  for 

debt 16.<» 

notice  of  pendency  to  be  filed   1631 

appointment  of  receiver  without  notice. . .  .• 714 

appointment  of  receiver  in  action  on  mortgage  of  corpora- 
tion   1810 

action   triable  where   property   situated 982 

final  judgment  to  direct  sale 1626 

to  award  recovery  of  deficiency 1627 

judgment  to  be  entered  in  county   where  property  situ- 
ated     1677 

security   to   stay   judgment   pending  appeal    to  court   of 

appeals    , . .  1331 

dismissal   on  payment  of  interest  and   part   of  principal 

due 1684 

stay  after  judgment  on   payment  of  interest   and  instal- 
ments due 1636 

estate  transferred  by  conveyance  upon   sale 1632 

rights  barred  by  conveyance  upon  sale - 1682 

surplus  to  be  paid  into  court ., . .  1633 

sale  of  whole  when  only  part  of  debt  due 1637 

sale  of  part  only,  when  only  part  of  debt  due 1636 

officer  making  sale  to  pay  taxes,  etc ^ 1676 

summary  proceedings  to  recover  possession  of  property..  2232 
notice  to   quit    required    before   summary  proceedings    to 

recover  possession 2236 

additional    allowance   to   plaintiff 3252-32.'S4 

when  action  settled  before  judgment 3252,  .^254 

computation   of  additional  allowance 3262 

9L  By  advertisement. 

provisions  as  to  mortgages  to  U.   S.  loan  commissioners 

not  affected  2400 

provisions  as  to  mortgages  to  state  not  affected 2409 

when  mortgage  may  be  foreclosed .^ 2387 

filing  of   notice  of   sale .^ 2388 

publication  and  posting  of  notice  of  sale 2.^88 

aotioe  of  sale  to  be  served  on  mortgagor  and  grantees..  2388 

on  wives  or  widows  of  mortgagor  and  grantee. . . .  2388 

on  lienors 2388 

on  heirs  of  dec^Ased  owner,  etc 23S8 

mode  of  service  of  notice  of  sale 2389 

county  cler^  to  indors'    aid  iixlex  notice  of  sale 2390 

contents  of  notice  of  sale .^. .... .  2391 
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Foreelosiire  —<  Continued. 

,   I.  Of  mortgage  op  rbal  psopbktt —  Conlimied. 

2.  By  advertisement  —  Continued. 

postponement  of   sale    •.  2393 

advertisement  of  postponed  sale Z^ 

time  and  place  of  sale 23£<3 

sale  to  be  at  public  auction 2S93 

separate   sale  of  distinct  parcels 2393 

mortgagee    may    purchase    2394 

what  rights  cut  off  by  sale 2%4 

affidavit   of   sale    2gJ  2397 

of  publication  and  posting  of  notice 2396,  2397 

of    entry    of    notice    of    sale    iti    county    c!crk*a 
office 289a  2311T 

of  service  of  notice  of  sale 2396,  2397 

printed  copy  of  notice  of  sale  ^o  be  annexed  to  affidavit. .  2397 

affidavits  may  be  filed  and  recorded 2KV 

marginal  note  upon  record  of  mortgage 2399 

title  vests  in  purchaser  without  ^  deed 240i> 

without  filing  and   recording .  affidavit 240) 

purchaser   may    require    affidavits 2400 

costs  allowed 2401 

expenses   allowed 2402 

taxation  of  costs  and  expenses 2403 

surplus  to  be  fiaid  into  supreme  court 2404 

petition  of  claimant  to  surplus 2405 

notice  of  application  for  surplus 2406 

when  and  to  whom  application  to  be  made 240Q 

order  for  distribution  of  surplus 2407 

reference  of  application  for  surplus 2407 

provisions   as    to    surplus   not    applicable   when    decedent 

died  seized  within  four  years  ox  sale 2406 

II.   Op   MECtfANICS'  LIENS  ON   KEAL  PKOPESTY. 

purpose  of  title •.... 3^6 

definitions r 3398 

to  be  by  action 33» 

jurisdiction  of  action 3399 

under  contract   for   public  improvement 340f> 

provisions  apply  to  court  of  records  only,  except  as  otherwise 

provided 3401 

judgment  foreclosing  lien  on  public  improvement .... , 3418 

preference  over  contractors 3414 

judgment  for  delivery  of  property  in  lieu  of  money 3415 

foreclosing  lien  on  railroad  property 3419 

1.  In  courts  of  record. 

notice  to  lienor  to  begin  action 3417 

cancellation  for  failure  to  beinn  action 3417 

consolidation  of  actions  by  different  lienors 3401 

joinder  of  lienors  as  plaintiffs 3402 

necessary  parties  defendant 3-*^ 

waiver  of  defendant's  lien   by  failure  to  plead 340C 

equities  of  lienors  to  be  determined ........*  34oet 

judgment   for   deficiency ••...  3416 

for  debt  on  failure  to  establish  lien 3412 

offer  to  par  into  court >•.•.••.••••••••••.••••  3413 

costs  ana  disbursements ..••..••••••••••..•  3411 

S.  tn  courts  not  of  record. 

to  be  commenced  bjr  personal  service  within  «tat«.. 3404 

complaint  to  be  verified .• 3401 

necessary  allegations  of  complaint......  .•••» 3404 

form  and  service  of  summons.  ....•>• ••••••...  MM 

ntbstituted  service  of  summoas •• • 
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lelovvre  —  CoBtlnved. 

.  Op  mecbanxcs'  usns  ov  bxal  psofbsty  —  Contintted. 

2l  /«  courts  not  of  record  —  Continued. 

joinder  of  issue  by  verified  answer. 8406 

judgment  by  default   8406 

trial  of  issues   d407 

enforcing  judgment  for  defendant 6407 

executions ^^99 

appeal  from  judgments  8409 

filing  transcripts  of  judgments 8410 

costs  and  disbursements 8411 

offer  to  pay  into  court 8418 

»  Of  chattel  libns. 

proceedings  to  enforce  liens  on  vessels,  see  "Vesski.8." 

other  remedies  not  affected 1741 

jurisdiction « 1787 

of  county  court   340 

of  city  court  of  New   York 316 

of  city  court  of  Yonkcrs 8203 

when  maintainable 1737 

service  of  summons  by  publication 438,  489 

action  iHable  where  property  situated 082 

warrant  tb  seize  chattel 1788 

from  inferior  court    1740 

judgment 1739 

sale  under  judprment  1739 

of  inferior  court  1740 

payment  of  surplus  1789 

judgment  for  deficiency   1789 

liffB. 

lordgn  «*orporations,  see  *'  CoaPOKATioirs." 

procuring  testimony  from  foreign  countries,  etc.,  see  "DXFOiz- 

TIOMS. 

probate  of  foreign  wills,  see  "  Wflls." 

ancillary  letters  to  foreign  executors,  etc.,  see  "  Lettsrs  of  Ai>- 

ministkation;  *'  "  Lette«s  Testamentaky." 
ancillary  letters  to   foreign  guardian,  see  "  Guardian." 

j^eople  msy  sue  for  public  funds  in  foreign  court 1971 

^roof   of    foreign    statutes 942 

oral  evidence  of  common  law  of  another  state  or  country 942 

reports   of  cases   admissible  to  prove  common   law  of  another 

state  or  country   942 

authentication  of  copies  of  records  of  foreign  courts ^f ' 

oral  proof  of  copy  of  record  of  foreign  court 958 

effect  of  foreign  record  or  judicial  proceedinflr,  not  declared....     954 
authenticated  copies  of  records,  etc.,  of  public  office  of  foreign 

country  admissible  in  evidence   966 

joinder  of  causes  of  action  for  penalties  under  fisheries,  game 
and  forest  law   484 


• 


place  of  trial  of  actions  for  penalties  for  trespasaes 

of  recognizances,  see  "  Recocnxzances." 

action  to  annul   corporation   for    forfeiture  of   franchises, 

"  ComFORATiOH;  "      FitANCHisEs;  "  "  Quo  WAUtAirro.'' 
Tte«Y«vy  ol  property  forfeited  for  treason,  see  "  TuAfOV." 
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Forfeiture*  —  Continued* 

I.  Op  office.     See,  ftlso,  "  Ofticb  akd  Ofpicebs." 

for  bringing  or  suffering  liquor  in  jail IS 

of  sheriff  for  failure  to  separate  prisoiiera. VM 

for  conniving  at  escape 18 

for  violations  of  law  by  justice  or  constable 3151 

for  failure  of  justice  of  peace  to  pay  over  money SlS 

11.  As  PENALTIES.     Sec,  also,  "  Pbmalties.'* 

1.  IVhen  incurred. 

of  life  estate  or  unexpired  term  for  malicious  waste Ifil 

not  incurred   by  act  conforming  to  decision  of  appellate 

division  before   reversal    Iff 

by  juror  for  taking  ^if t  or  bribe Ul 

for  making  gift  or  bribe  to  juror itf 

for  false  oath  of  creditor  of  insolvent  debtor 219 


I 


2.  Actions  to  recover. 

limitation  of  action  for  forfeiture  to  person  aggrieved... 

for  statutory   forfeiture  to   state 

to  be  brought  in  name  of  people 

triable  where  cause  arose , 

place  of  trial  when  offences  committed  on  lakes,   rivers, 

etc 

by  attorney-general  or  district  attorney  to  recover. 

concurrent  jurisdiction  of   supreme  and  justice's  court..  II 

disposition  of  money  recovered II 

reference  to  statute  to  be  indorsed  on  summons l 

recovery    when    statute    imposes    amount    not    exceeding 

^  specified  sum l! 

district  attorney  to  render  account  of  collection 1 

person  specially  aggrieved  may  sue 

when  common  informer  may  sue 

common  informer  to  compromise  only  by  leave  of  court, 
summona  in  action  by  common  informer  to  be  served  by 

officer  authorized  to  levy  execution 1 

summons  in  action  by  common  informer  cannot  be  coua* 

termanded 

previous  collusive  recovery^  not  a  bar 

reference  to  statute  to  be  indorsed  on  summons 

recovery  where  statute  imposes  forfeiture  not  exceeding 

specified  sum. 

indorsement  on  execution  of  justice's  judgment 

confinement  on  execution  against  person  on  judgnoent  for. 

Franchlves.  I 

action  to  annul  corporation  for  forfeiture  or  misuse Ill 

action  by  attorney-general  agaitist   corporation   to  try  rig^t  to 

exercise 

triable  of  right  by  jury 

all  claimants  to  same  franchise  to  be  joined 

action  to  be  brought  in  name  of  people 

joinder  of  relator  as  party  plaintiff 

relator  to  give  security  for  costs,  etc 

compensation  of  attorney-general  when  relator  joined 

collection  of  costs  against  corporation  from  officers  and  mem-      i 

bers iw 

Vrnnd. 

limitation  of  actions  for ...•  |9 

when  cause  of  action  accrues ^ 

verification  of  answer  to  chargre  of 5S, 

ordef  of  arrest  on  allegation  of 5J 

in  justice's  court ^2 

when  order  of  arrest  issued*  allegation  of  friud  mast  be  proved,  f 
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mn-Mt  ioTf  not  affected  •  by  judgment  far  priot,  late.  .•..•'.•••.•• 
Mcuritv  on  injunction  against  proceeding  in  action  for  actual 

fraud. 

warrant  of  attaeliQkent  in  aptioot.for. ...*. ».,.•...«..«. 

ground  for  annulling  marriage 17^  1780 

witness  in  supplementary  proceedings  not  excused  because. 4Mv  t.«.  i- 

swer  tends  to  convict  ot ,««•>•• ^  3^09 

"raudvleiit  CenTe7«Bee«. 

no  appeal  to  court  of  appeals  from  judgment  of  affirmance 101 

▼erification  of  answer  to  charge  of B29 

prder  of  arrest  on  allegation  of ....'. M9 

injunction  order  against  ...'............•........,,,..     604 

as  ground  for  attachment. , ^ . . . . .     086 

in  justice's  court  .' . .  J 2906 

enforcing  judgment  against  property  conveyed  by  deceased  jndg- 
ment  debtor 1380 


application  for  judgment  on i 587 

costs  on  application  for  Judgment ...«.• 587 

no  appeal  from  denii^l  of  applicatipa. '.. ..*•.. 687 

notice  of  motion  for  judgment  in  N.  Y.  city  court. 8161 

'■ItOB   CovBty. 

special  and  trial  terms  in ^ 282 

'anrral    BM|itfiiiieti* 

payment  before  letters  issued 2618,  2666 

authority  of  temporary  administrator  to  pay   2672 

preferred  over  all  other  claims 2729 

proceedings  to  compel  payment   , 2729 

sale  of  realty  to  pay 2749 

include  reasonable  charge   for  headstone 2749 

payable  from  damages  for  death   : 1908 

G. 

joinder  of  causes  of  action  for  penalties  under 484 

ei^ersil  Rale*  of  Practice. 

-  See  "  Rules  of  Practice." 

leneral  Se«0ioit». 

court  of.  in  New  York,  is  a  court  of  record  .^ .-•'. . •'       2 


per  diem  allowance  to  grand  and  trial  jurors.  ........*..»....  3314 

eumpenaation  of  court  attendants 1 3312 

loTernor. 

may  change  place  of  holding  courts 86,  '    39 

may  order  out  military  to  assist  sheriff 107 

designation  of  justices  of  appellate 'division   ........  220,  222,     223 

may  appoint  extraordinary  terms  of  oourt 23^ 

lliay  designate  justice  to  hold  term  to  avoid .  failure 237 

may  aUMcod  justice  of  N.  Y.  city  court 821 

disqualified  to  act  as  trial  juror 1029 

Iieutcaant'g»veroor  disqilalified  to  act  as  trial  juror 10?0 

private  secretary  disqualified  as  trial  juror 1029 

may  cause  application  for  writ  of  assessment  of  damaffcs. :  .*!..  2104 

damages  assessed  to  be  paid  to   2115 

to  be  paid  by  bim.int»  oourt ••• 'n.  !2116 

fimaA  jrurops. 

tn  Albany  county,  to  be  drawn  from  petit  Jurors 1041 

exemot  from  trial  jury  service  in  Xew  York 1081 

yroot  of  exemption :•••-. ,.,.... 1082 

collection  of  fin*  iT^po«5cd  on ........  .j, 2293-2301 

application  of  code   to  fines  Ai^ni  i<;^ SJil 

supervisors  may  make  allowance  to 3314 

mileage  of  jurors 8314 

J159 
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!^eQtiQC9t  1^  gnatm  in-  muMt  of. 
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action  t#Tac«te  craots  by  ttat^  iM  **Limtt  PAnNV." 

".••••  ,1   . 

GMtrdlaMi.^'  " 

tl  OuAftDXAIlS  AD  U«ra. 

how  mppointed.  . »» •••••«•••  472 

clerk  ot  court  must  act  when  appointed 472 

must  consent  to  act  in  wrtthi^ 472 

must  give  bond  before  recei^m^  property 474 

,  .    security;  penalty  atid*  ^Uk-etits  : 47S 

'  security  may  bt  itacr^ased  by  order. 47ft 

.  geftfefai  coatdtan  ixJtiAgad  litem  need  not  give  security 47S 

,    1.  Of  infant  platntilfs. 

to  be  appointed  before  summons  issues 4fi8 

application  for  appointment 470 

.    .  yerification  of  petition  of  infant  for  leave  to  sue  as  poor 

ptrsdd.'.' 4» 

liable  for  tosts 400,  »« 

bond  of,  in  action  by  lufaiit  for  legacy  or  distribntive 

shaf€.  .  . !... IW 

2.  For  defendants, 

designation  of  oerson  to  receive  summons  againtt  infant.  4ST 
appointment  ot  special,  for  judicially  declared  incompe- 
tent   428 

appointment  of,  for  infant 471 

,                      for  absent  resident  infant  47S 

for  infant  in  partition   1536 

security  by  guardian  ad  litem  in  partition 1696 

cannot  be  waived  in  partition 1586 

appointment  in  condemnation  proceeding  for  infant  or  in> 

competent 88C 

for  defendant  not  personally  served gSO 

bond  of,  in  condemnation  proceeding 8I6> 

costs  in  condemnation  proceeding^ 8372 

costs  for  procuring  appointment  for  infant  defendant...  82S1 

not  liable  for  costs 477 

8.  In  futtice^'  courts. 

appointment  of .••••.•  S887,  M68 

for  infant  plaintiff  liable  for  cofeta 8887 

defendant  not  liable  ior  coats. 


IL   SpK6|(AI.  GUABOIAirS. 

appointment  in  action  to  compel  convejrance  ot  real  property.  8846 
in  action  to  compel  conveyance^  may  be  ordered  to  ooarr«r'  • .  8847 
appointment  on  intermediate  acoomntinir  by  committee  of  in* 

competent. SBtt 

to  proceed  for   removal  of  committee  of   inooaapetent 

'  person , .....* 3812 

in  condemnation'  proceeding  for  defendant  net  parswi ^ 

ally  served.  .  ...» 88tt 

costs  in  reiiid agination  proeeeditigsv , 8872 

1.  in  procseiings  to  sell  rsalty  of  infma  m  itu0m^£nt, 

appointment  for  incompetent  jpersoQ 3681 

bond  of,  on  application  to  sell. 

husband    may   be   appointed,    on   appHcalioo   to 
doww  of  locompetcnt .*«...••••.»....• 
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1.  In  proceedings  to  sell  realty  of  infant,  #»c.-«  Cottthmed.  ^ 

appointmeat  of,  for  infattt ; 2862 

bond  of,  for  infant   28S2 

tmst  company  may  be  appointed  for  infant '  Witbbut  se- 
curity  , 2852 

prosecution  of  bond P  .  2353 

■ 

2.  In  sitrrogafe's  court. 

derka  of  surroffate's  court  not  to  act  as 2500 

appointment  ot   special   guardian   for  incompetent  U>  £39) 

elusion  of  committee 2527 

for  infant  or  incompetent  person ' 2530 

notice  of  application  for  appointment   2531 

on  petition  of  general  guardian  for  revocation  of  Tetters.  2836 
presumption  of  appointment  for  infant  in  proceedings  to 
sell  realty  property  for  decedent's  debts 2785 

.  Of  pskson  and  paopBaTY. 

jurisdiction  of  surrogate «<. 2472 

po-wer  of  surrogate's  court  to  appoint.  < v ... .  2821 

provisions  applicable  though  letters  isaned  before  enactment..  2610 

1.   Appointment  for  infant  over  fourteen. 

same  person  may  be  guardian  of  person  and  of  property.  2821 

of  person  of  married*  woman  not  to  be  appointed 2825 

petition  for  appointment  of,  for  married  woman . . .  2822,  2824 

power  to  appoint  J  for  property  of  married  woman. ..  ,^.  .^  2821 

petition  for  appointment   \  . .  2822 

contents  of  petition 2828 

citation 2828 

hearing. : 2825 

decree  appointing « 2825 

to  be  nominated  by  Infant ' 2826 

inquiry  as  to  value  of  property i .-. . : 2820 

issuance  of  limited  letters ....«.....' 2830 

letters  of  guardianship  must  be  in  name  of  people. ..'....  2590 

how  tested  and  sealed 2500 

appointment  of  successor  on  revocation  of  lettei^ 2605 

2    Temporary  guardian   for  infant  under  fourteen^ 

petition  for  appointment , , . . . .  2827 

surrogate  must  nominate   « 2827 

appointment 2827 

term  of  office  ?828 

8.   QuaUfication;  bond. 

oath  of.  2504 

to  be  filed  before  letters  issued 2594 

oath  and  bond  of  guardian  of  person 2831 

of  guardian  of  property 2830 

acceptance  of  modified  security 2830 

deposit  of  securities  to  reduce  penalty  of  bond.  ..,..■....  2505 

application  for  new  bond  or  new  sureties , 2597 

order  requiring  new  bond  to  be  given 2598 

appllcatidfl  by  sureties  to  be  released 812,  2600 

release  of  old  'SUieties  on  ^nving  new  bond 2601 

revocation  of  letters  for  failure  to  give  new  bond. .  ."812,  2001 

when  bond  may  be  prosecuted 2607 

successor  may  sue  on  bond,  on  revocation  of  lettettf  • ......  2608 

suredet  liable  for  money  received  faT*  guai^i^h'ifl'atMther 

capacity^  .  *  ..... « .....< 9006 
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III.  Of  rnsoN  and  propssty  —  Continued. 

4.  AncWary  Uttgrs. 

application  for,  to  foreign  guardians 2S3S: 

petition ^39  i 

authentication  of  records  appointing  foreign  guardian...  2$Si 

decree  granting 2f^ 

inquiry  as  to  debts  due  from  ward*s  estate ^^ 

'  powers  of  guardians  under  2S#i 

provisions  apply  to  appointment  of  guardian  before  enact 
ment 2S4i: 

5.  Appointed  by  wilJ  or  deed. 

not  to  act  under  will  until  probate  and  letters  issued 2^ 

deed  appointing  must  be  recorded 2K51 

renunciation  presumed  from  failure  to  record  deed 2f^h 

testamentary  guardian  must  qualify  within  thirty  days.. 

objections  to.  issuing  of  letters  to ^ 

renunciation  by  testamentary  guardian 

when  security  reauired  _    , 

requisites  of  bona   t>S$ 

order  to  file  annual  account 2^ 

when  inventory  and  intermediate  account  required !^ 

compulsory  accountings. 21^ 

effect  of  decree  settling  accounts 

removal , 

suspension  pending  petition  for  removal 

resignation 

appointment  of  successor 

C  Powers,  duties  and  liabilities, 

letters  conclusive  evidence  of  authority  until  revoked 

service  of  summons  for  infant  on 

service  of  petition  and  notice  in  condemnation  proceed 

ings 

neea  not  give  security  when  acting  ad  litem 

appearance  for  infant  in  condemnation  proceedini^ 

CM>sts  in  condemnation  proceedings. 

entitled  to  letters  of  administration  on  behalf  of  ward . . . 
when  entitled  to  letters  of  administration  c.  t.  a.  on  h'- 

half  of  vwrd 

petition  for  change  of  name  of  infant 24 

may  sue  to  annul  marriage  of  child  under  age  of  consenL  IT 

title  to  securities  representing  money  paid  into  court 

action  on  securities  representing  money  paid  into  court. . 

order  for  support  and  education  of  infant 

expending  legacy  or   distributive  share   for  infant's   sup- 
port, etc 

payment  of  legacy  or  distributive  share  of  infant 

bond  of,  on   payment  of  legacy  or  distributive  share  of 

infant 

can  only  purchase  on  behalf  of  ward  at  judicial  sale.  1679,  27TI 
not  to  purchase  real  property  in  which  infant  interested.  2TT4 
acceptance  of  dower  in  gross  in  lands  sold  for  decedent's 

debts 2T5fi 

payment  of  infant's  share  of  proceeds  of  land  sold  to  pay 

decedent's  debt T!9P 

additional  security  before  receiving  money  or  property. . .  4H 
successor  on  revocation  of  letters  may  continue  actions, 

etc 2fft 

may  be  ordered  to  convey  realty 234* 

proceedings  against,  to  compel  production  of  tcoant  for 

life Ttm 

liable  for  use  and  occupation  when  he  holda  over. •  IIHM 

action  by  ward  against,  for  waste.... • .••. 

lies 
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6L  PowMTs,  duties  anS  liabiHtUi^^ComUmmL 

PariUtbn  by  Ugretmenf. 

application  for  authority • ••  10PO 

contents  of  petition 1001 

notice  of  application ....•...•••.••..  1801 

court  may  authorize lOQS 

authority  to  execute  releases  1008 

effect  ox  releases 1008 

7.  Proceedings  to  sell,  mortgage  or  lease  real  property  of  in* 

fant.     See  '*  Salb  op  kxal  Pkopskty.** 

8.  Suspension;  reroeation  of  letters;  resignation. 

petition  by.  for  settlement  of  accounts  and  discharge 2040 

application  by  guardian  for  revocation  of  iMters 2886 

citation 2880 

guardian  ad  litem  to  be  appointed  on 2886 

order  for  accounting 2886 

decree  discharging  and  revoking  letters «. .  2886 

^mlicatjon  for  order  for  new  bond  or  new  sureties ^'^ 

order  requiring  new  bond 2008 

revocation  for  failure  to  give  new  bond 612,  200O,  2601 

revocation  for  misconduct,  ete 2882 

citation  on  petition 2888 

decree  for  revocation 2888 

effect  of  revocation  of  letters  on  guardian's  acts 2608 

powers  cease  on  revocation  of  letters 2606 

decree  revoking  letters  may  require  accounting 2608 

removal  for  disobedience  to  order  to  file  account. 2840 

order  suspending  guardian  pending  petition  to  revoke. . . .  2884 

revocation  to  be  noted  in  margin  of  record 2490 

decree  revoking  letters  not  stayed  by  appeal 2088 

suspension  of»  not  stayed  by  appeal 2088 

0.  Accounts;  compensation, 

*' judicial  settlement"  defined  2014 

"  intermediate  account  *'  defined   '2614 

for  legacy  or  distributive  share  of  iafant • 2746 

decree  revoking  letters  may  require  aceoonling 2608 

on  revocation,   successor  may  compd  predecessor  to  ac- 
count   2005 

by  relatives  acting  as  ruardians  in  socage.  ..•.».< 2472 

by  executor,  etc.,  of  deceased  guardian 2?J06 

revival  and  continuance  on  death  of  accounting  party . . » .  2ri06 
order  for,  on  petition  of  general  guardian  for  revocation 

of  letters 2886 

ward  or  new  guardian  may  require  accounting  notwith- 

standing  discharge. 2897 

to  file  annual  inventory  and  account 2842 

contents  of  inventory 2848 

affidavit  to  inventory  and  account 2848 

annual  examination  of  accounti 2644 

order  to  file  account 2846 

order  to  supfvty  defects  in  account 2846 

removal  for  disobedience  to  order  to  file  account 2840 

reference  of  examjnation  and  settlement  of  account 2046 

position  for  compulsory  judicial  settlement. . . ; 2847 

petition  for  cirmpulsory  accounting  by  guardian  of  person.  2848 
voluntary   petition    for   settlement    of   accounts   and   dis- 
charge  • gff 

citation  and  order  to  account  1600 

decree  settling  account  to  contain  summary. .  i 2001 

order  to  file  annual  actount  of  guardian  appointed  by  wfll 
or  deed 

lies 
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Guardians  —  ContiB«e4« 

III.  Op  person  and  pxopjtsry -r- Contliuied. 

9.  AccounUlg  tamptmation.'r^CQntmat^ 

when    inventory    and    intermediate   accoant    required  cf 

>'•*  I       ,._    ,        ^ardian  appointed  by  will  or  deed...... •« 

!•    r       .'.      V  com'pulsory  of  guardian  appointed  by  will  or  deed.......! 

...     '    effect  of  decree  settling  acoounts  of  guardian  appointed 

by  will  or  deed... 

<i'  I  commissions.  .  .   ', 

:  '  t    .  ^  may 'include  cost  of  bond.... 

additional  allowance  for  costs. 

H. 
Habeas  Corpus. 

provisions  apply  to  ell  oommon  law  or  statutory  writs. 

to.  produce  life  tenant  o^  proceedings  to  inquire   into  life  or 

death  of.  .^.. 

to  produce  prisoner  to  answer  for  contempt  punishable  dvillr.. 
prisoner  to  be  remanded. 

t    To  BRING  tJP  TO.TSSTIFV. 

a  state  writ ^ 

,   .  .    for  general  provisions,  see  **  Writs." 

*  mky  be  served  only  hy  elector  of  state 

fees  and  undertalong  to  sheriff 

expenses  of  persons  not  officers  for  bringing  up  prisoner 

no  fees  or  undertaking  on  application  of  attorney-general  of 

district  attornsy 

service  of  •  writ 

when  defendant  conceals  himself 

fPcrson  served  to  obey  whether  named  in  writ  or  not 

''  return  -to  be  made  at  time  and  place  specified 

time  for  return  of  writ  returnable  forthwith 

'h  when  writ  may  issue • 20(^ 

what  courts  or  judges  may  issue 20(J6, 

when  issued  in  suit  pending  before  justice  of  peace 

not  to  issue  when  prisoner  sentenced  to  death •• 

<"'  under  sentence  foP  £elony»  except,  etc 

requisites  of  application   for 

'■  prisoners  confined  under  civil  or  criminal  process  to  be  re- 

'^  '  manded 

officer  must  obey  and  return  writ 

penalty  for  refusal  to  obey  and  make  return... 

non-payment  of  costs  punishable  as  contempt. ..••..•• 

II.  To -INQUIRE  INTO   CAVSB  OP  DETBNTXOir. 

1.  When  to  issue;  application, 

a  state  writ   ...; .••••• 

for  general  provisions,  see  "  Writs.**  ^ 

copy  of  warrant  for  detention  to  be  given  on  demand...* 

penalty  for  refusing  copy  of  warrant  for  detention 

.  prisoners  entitled  to  writ , 

■ '  may  be  issued  and  served  on  Sunday 

.  prisoners  detained  by  mandate  of  federal  courts  not  tsy- 

titled   to.   * 

on  final  Judgment,  decree,  order  or  execution  net 

entitled  to 

may  issue  notwithstanding  issue  and  return  of  certiorari. 

''*  certiorari  to  issue  in  lieu  of,  if  offence  not  bailable 

.  application  for  writ  be  by  petition 

to  whom  application  to  oe  made '. 

requisites  of  application  in  adjoining  county 

'  petition  must  <be  verified 

'  essential  allegations- of  petition .••••• .•••• 
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IX.  To  iNOOim  ia«>~«AVSB  op  atvufoom  ^^  Costlmicrf*  •     •     •  i 

1.  Whtn  to  issuti  ap^fation-^Qmtimv^  

.whtn  writ  maBt  itsiie.* ««••« MM 

penalty  for  refiMing  to  iM«e<.*.^...»^.,«.«» 2020 

when,  writ  may  isMie  without  Aiy>Ucatio&. « « •  • 2026 

2»  Thg  writ;  service;  return, 

form  of  writ   i .  ^ 2021 

cauBOt  be  made  returnable  on  Ssnday 2015 

when  writ  may  be  made  returnable  befonc* another  judge.  2028 

writ  not  to  be  disobeyed  for  defect  of  form 2024 

for  misnomer  of  person  te  whom  directed 2024 

can  be  senred  only  by  elector  of  state.  <. . .  < 2000 

fees  and  undertaliing  tp  aheviff,  etc 2000 

expenses  of  persons  not  officers  for  bringing  up  prisoner.  2001 
no  fees  or  undertaking  on  application  by  attprnqy-general 

or  district  attorney ^ 2002 

service  of  writ 2008 

when  defendant  conceals  himself 2008 

person  served  to  obey  whether  named  in  writ  or  not. . . .  2004 

deemed  person  to  whom  writ  directed 2024 

writ  not  to  be  disobeyed  for  immaterial  error  in  name  of 

prisoner 2024 

return  to  be  made  at  time  and  place  specified 2006 

time  for  return  to  writ  returnable  forthwith 2006 

requisites  of  return 2026 

body  of  prisoner  to  be  produced 2027 

8.  Compelling  production  of  prisoner.    •  ' "  >      ' 

ccttimitment  for  disobedience  oi  wrk ^ 2028 

precept  to  bring  up  prisoner  on  faihtne  to  peoduce 2029 

power  of  county  may  be  Called  to  execute  attaebment  or 

bring  up  prisoner 2030 

misdemeanor  to  conceal  prisoner  to  avoid  writ 2062,  2068 

warrant  to  bring  up  prisoner  about  to  be  remeved 2064 

execution .\ 2066 

return 2066 

warrant  to  arrest  person  unlawfully  confining  prisoner . . .  2066 
proceedings J...  2066»  2067 

4»  Hearing;  determination, 

proceedings  on  return  to  writ 2081 

prisoner  may  controvert  return  2080 

hearing  upon  controverted  return , 2038 

prisoner  to  be  discharged  if  unlawfully  detained 2081 

remand  of  prisoner  lawfully  detained 2082 

when  prisoner  under  civil  jjrocess  to  be  discharged 2033 

power  of  court  to  inquire  into  legality  of  mandate,  judg- 
ment, etc , 2084 

discharge  on   bail,  when   irregularly  committed  on  crim- 
inal charge 2086 

remand  of  prisoner  to  officer  entitled  to  custody 2086 

custody  of  prisoner  pending  proceedings 2087 

order  of  discharge  not  to  be  made*  without  notice  to  per- 

^  son  interested  in  detention < 2088 

district  attorney  to  have  notice  before  discharge  of  crim* 

inal  prisoner 2088 

to  proceed  tn  certiorari  if  prisoner  too  infiirm  to  be  pro- 
duced.    ...• 2040 

proceedings    on    return    of   certiorari,   in   lieu   of   habeas 

corpus It  w 2042 

prisoner  unlawfully  restrained  to  be  disftbacged  forthwith.  2048 
dismissal  when  prisoner  lawfully  detained  imd  entitled  to 
bail •^•i» « 
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II.  To  iNil^tM  fNib  cAVst  ov  BBTENTioir  —  C«mtiiiiie4» 

4.  Hearing;  4M#fiNMiaNoii -— Continiied. 

-  fijciBff-  and  allowing  bail  on  certiorari 

*  -      -hj  Wnom  bail  en  certiorari  to  be  taken 2Mt 

diflchafgo  of  imsoner  bailed • jOtT 

writ  of  discharge  abolished 9Mi 

service  of  order  to  discharge 2MS 

enforcing  order  for  discharge 20li 

penalty  tor  disobeying  order  for  discharge 2MB 

-when  prisoner  discharged  may  be  reimpriaoaed  for  same 

cause : 90a 

penalty  for  tUegally  recommitting  discharged  prisoner. . .  90S1 
misdemeanor  to  illegally  reimpriaon  discharged  prisoner.  jO^ 
non-payment  of  costs  puniriiabie  as  contempt Vm 

8.  AppeaU, 

what  orders  arc  aprealable flOW 

when  people  may  appeal 20BI 

discharge  on^baif  pendinf^  appeal  by  people 2068 

admitting  prisoner  to  bail  pending  his  appeal 20$9 

recognizance  pending  appeal  by  prisoner  to  appellate  di- 
vision  

pending  appeal  by  prisoner  to  court  of  appeals. 

pending  appeal  valid  for  adjourned  terms 2011 

custody  of  prisoner  pendijng  appeal  and  before  admission     _J 
to  bail ..* 

Habitual  Drunkards. 

jurisdiction  ovier  custody  of  person  and  care  of  property 

■   of  county  ooutrt 

appointment,  powers  and   duties  of  committee  of   person    and 
property,  see  "  Comuitteb  op  PsasoN  and  PaoPssTY  or  Iv- 

COMPBTBNT    PKXSOMa." 

service  of  summons  on «, 

desi^ation  of  person  to  receive  summons  for 427, 

service  of  summons  for,  on  person  designated  in  order 

appointment  of  special  guardian  ad  littm.  ■• <f 

special  guardian  ad  litem  excludes  conmiittee  from  control 

service  of  summons  on,  may  be  dispensed  with  by  order 

on  committee  by  publication  

appearance  of,  in  condemnation  proceeding. 3.1 

cannot  be  party  to  submission  to  arbitration 

effect  of  appointment  of  committee  on  submission  to  arbitration.  2S 
new  trial  ol  action  to  determine  claim  to  real  property  when  de^ 

f endant  habitual  drunkard   V 

action  to  compel  conveyance  by Z'-i^j 

who  may  maintaia  action  to  compel  conveyance...^. 2r-«'$ 

committee  may  be  directed  to  execute  conveyance  in  action  to       J 

,     compel  .  ,  .  .. 7^'* I 

application  to  release  inchoate  dower  right  of 2^*1 

order  on  application • 23>3 

Partition  by  agreement. 

application  by  committee  for  authority. ••• ISH 

contents  of  petition * ■•• l^p*; 

notice  of  api>lication    .,-..«.• I'^i** 

court  may   authorize   • IT^C 

atuhority  to  committee  to  execute  releases...,. 1^^ 

efTcct  ot  releases •  • 1^ 

I 

In  surrogate's  court. 

service  of  citation    ....»••*•• SS!0 

designation  of  person  to  receive  citation •••..  • VSt 

sppointment   of  special   guardian # 

notice  of  application  to  appoint  special  guardian < 
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In  surrogate's  court  —  CoptiQue<). 

appointment  of  special  guardian  a4  litem  to  excluaion  of    .: 

committee  ....,.,.,. ».i ....*►...,  2087 

acceptance  of  dower  in  gum  in  laads  sold  for  decedent's 
debts    / , 27»8 

right  to  administration 2m> 

distributive  shares  of ri  9X)t»-  H 

•siiltoB  CovntT* 

special  and  trial  terms  In 3S2 

•tenosrapher  of  •arrogate'i  court  ••••^«. «•.... 2SXS 

I.  Ik  gknual.  ''»  »       .  I       ■.     .  "   ..M..^iM  M 

execution  against  property  jn  hands  of *....<<  1^1 

no  execution  against  decedent,  except^  etc. w . . . 

issuance  of  execution  by  leave  against  decedent's  property «.. 
levy  on  realty  under  judgmeat  against  ancestor  after  ten  years. 
extension  of  time  to  set  aside  judcmsnt  against  ancestor. . . . « « 

to  appeal  from  judgment  against  ancestor  ..........  ^ .     7iB5 

presumption  of  death  of  uilknown^ heirs  when  mon<iy  paid  into 

court    :.......,..<.  I  «....*. .     841 

not  to  be  arrested  when  stied  as  repriesentative  ,\.  655 

action  by,  for  partition  of  devised  property .•••••, :  l^SJ 

mav  maintain  action  for  waste  .':•.•.// '.*: .  !■  Iflror  " '  * 

jndgment  against  iMrfr  ters  action  against  fxseatof,  etc, 1821 

when  exonerated  by  payment  into  osart  of  proceeds  of  realtjn: 

sold  for  decedent's  debts .-  J2786 

notice  of  foreclosure  by  advertisement. « « * .....,.*...  2388 

II.  Probate  OF  hkissrif. 

when  heir  may  apply ., •  ''3854 

to  what  court  application  made  ....,.'. -2664 

contents  of  petition    '•  2B54 

citation  to  issue 2654 

contents  of  citation 2056 

appearance  of  persons  interested 2655 

I  hearing ^  ^56 

I  what  facts  must  be  proved , '.  2856 

decree  establishing , ,.....'.., ^56 

decree  may  be  recorded  as  deed , 2q57 

petUton  to  vacate,  etc.,  may  be  presented  within  ten  years 2658 

,  content^  of  petition  to  vacate  or  modify • 2658 

citation  on  petlfloil  to  vacate  of  modify  2658     - 

when  decree  to  be  vacated  or  modified 2B50 

decree  vacating  or  modifying  may  be  recorded 2Q^  , ..  i 

III.  Sale  op  aeai.  paopvsTT  to  pay  ngcapBitr's  dbbts.     See  "  Sas,b 
OF  Real  Property." 

IV.  Creditor's  action  against.    See  **  Creditors'  Actions;  "  "  De- 
cedents' Estates." 

Icrlcimev  Ctountjr. 

jail  Uberties  for  .., ♦.-. 145 

Usla^frATM. 

proceedings  to  acquire  lands  for * 3383 

damages  tor  cutting  timber  for. 14168 

overseer  to  seize  animal  straying  on 3084 

actions  for  penalties  for  allowing  animab  to  run  at  large;  see 
"Strays.'^ 

IoU«Ajr. 

sale  under  mortgage  not  legal  on 2S93 

fmnsiona  in  jusBce's  court  not  to  be  returnable  on fl877 
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INDBX. 

e«te»d« 

exempt  from  execution • 1S8T 

desiinatiMi  of 1898 

'  cjeemptioo  of  homestead  of  married  woman 1389 

cokrttnoet  after  owner's  deatk* 1400 

not  affected  by  temporarj-  suspension  of  residence 1401 

lien  attaches  to  surplus  over  $1,000 X4M 

creditor's  action  to  reach  surplus  value  over  $1,000 ^ . ;  1408 

HospltAlM. 

testimonjr  of  physicians  in  actions  for  personal  injuries  to  be  by 

deposition ."..:'..'... 

reference  to  take  depositioii  

Order  "for  subpoena  'to  physiciau 83S 

service  of  subpoena 838 

Hudson,  Mayor's  Court  of. 

a  court  of  record 2 

ciVil  jurisdiction '. 3196 

pending  actions  transferred  to  aopreme  court 3197 

pipers  and  records  transferi^  to  county  clerk 3196 

power  of  supreme  eonrt  in  actfcMis  tranaf erred 8199 

removal  of  action  to  comity  court  for  disability  of  judge 3209 

subpoma  may  be  served  anvwhere  within  state. 3201 

application  of  provisions  of  code 8208 

section  3801  relating  to  derk't  fees  aot  applicable 8908 

HvalMind  and  Wife. 

'    See,  ahn»  "  If aaxiAM;  "  "  Maiuid  WavtN." 
mathttionial  actions,  see  **  Divoacx;  "  "  Makhacs;  "  "  Sbpaba- 

TXOK." 

husband  not  proper  party  to  action  by  or  against  wife 409 

damages  to  person,  estate  or  character  are  separate  property  of 

wife 4S0 

husband  not  proper  part^  in  action  for  tortious  act  of  wife. . . .  4S0 

may  be  witnesses  in  actions  by  one  another 826 

competency  to  testify  in  action  for  divorce 8S1 

privileged  communications  between   .^ 831 

damages  for  slander  are  separate  propertv  of  wife 1906 

surviving  husband  failing  to  administer  liable  for  wife's  debts.  2690 

liability  of  husband  as  administrator  of  wife 2980 

aistribution  of  estate  of  wife. 2TS4 

release  to  husband  of  inchoate  right  of  dower 1571 

not  included  in  term  next  of  kin 1870.  1908 

exemption  for  widow  27i3»  2724 

husband  to  be  cited  on  application  for  guardian  of  infant  wife.  ''''^' 


I. 
Idlottf. 

jurisdietion  over  ouatedy  of  person  and  care  of  piepeity 

of  county  courts 

appointment,  powers  and  duties  of  committee  of  person  and 
proi^erty,  see '"  CoMflrtttss  dp  Ptasotf  aitd  PtorcaTr  ot  Th- 

COMPETENT    PbESONS." 

to  be  discharged,   if  arrested ^. 

open  commission  not  to  issue  when  adverse  party  is.  1 

disability  to  move  to  vacate  judgment 

exception  in  period  of  limitation  of  action  for  dower 1596 

new   trial  of  action  to  determine  claim  to  real  property  whoi 

defendant   an   idiot 1646 

Kmitation  of  time  to  apply  for  certiorari  to  review  detenntiia> 

tion 2|29 

appcaraoee  o^,  in  condemnation  pfeeddin|r 8gWE3 

cannot  be  party  to  submission  to  arbitration ' '  " 

effect  of  appointment  of  committee  on  submission  to  arbitra- 
tion    

application  to  release  inchoate  dower  right  of  incompetent TS.*! 

•roer  on  application   <. 
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INDHX; 

ftbltval  Dir«a]card«  —  Contlniied.  »     -.^    .. 

Jn  surroifate*^  court -^  ConHnut^. 

appointment  of  special  guardian  ad  liUm  to  ejoduaion  of     . 

committee - ^.i , *,»..*  2087 

acceotance  of  dower  in  gum  in  VmkU  sold  for  decedent's 

debts    ..., , ,». ,.., 27»8 

iu-ino(»d.  xLi^ 

right  to  administration 2f^ 

distributive  shares  of • ffl  *0M«- '  M 

• 

kaailtoB  CovntT* 

special  and  trial  terms  In « 1232 

•tenosrapher  of  tnrrogate's  court  ••«,^4..,;i..., 2318 


^ 


I.    In  GBlfEaAL.  •'»    >■         •»       ••         '"    .iMt^I..    »i 

execution  against  property  in  hands  of ....»«.. 1^1 

no  execution  against  decedent,  except,  etc. «...  1^9 

issuance  of  execution  bv  leave  against  decedent's  property, . .  Id  ^ 
levy  on  realty  under  indgmeat  agaifist  ancestor  after  ten  years.  12  S2 

extension  of  time  to  set  aside  judgment  against  ancestor »   •?  ^ 

to  appe^  from  judgment  sgainst  ancestor < .     w5 

presumption  of  death  of  unknown -heirs  when  money  p«td  into 

court    ; k  4 Ml 

not  to  be  arrested  when  saad  as  repricsentativc  .. i. « 565 

action  by,  for  partition  of  devised  property ^ 1537 

may  maintain  actloil  for  waste  '.{•./{..'.  .•.*. .  i'  IflWr*"  * ' 

judgment  against  hdr  ten  a^ion  against  ^ xseator,  etc 1821 

when  exonerated  by  payment  into  ootrt  of  proeecds  ci  realty ' 

sold  for  decedent's  debts .'  )2786 

notice  of  foreclosure  by  advertisement  ..*•.*.».•.•• 2388 

PaOBATB  or  HKIRSrttP. 

when  heir  may  apply Jf^BSi 

to  what  court  application  made  .. .,, ^2664 

contents  of  petition   '-  2054 

citation  to  issue   ' 2A54 

contents  of  citation 2056 

appearance  of  persons  interested 2656 

hearing ^P^ 

what  facts  must  be  proved '.',  2to6 

decree  establishing {^56 

decree  may  be  recorded  as  deed 2^7 

petUion  to  vacate,  etc.,  may  be  presented  within  ten  years. . . .  ^2658 

content^  of  petition  to  vacate  or  modify  2o58 

citation  on  petltioil  to  vacate  or  modify '2<V>8 

.  when  decree  to  be  vacated  or  modified 2659 

decree  vacating  or  modifying  may  be  recorded ^9^  » '  i 

fff.  Salb  op  kkal  pbopbrtt  to  pay  wuMtam'e  debts.     See  **  Sa^b 
OF  Real  PaoPESTY." 

rv.  Cbedxtok's  action  AGAINST.    See  "  Crbpitobs'  Actions;  "  "  De^ 
'  cedents'  Estates." 

j«fl  liberties  for • 145 


proceedings  to  acquire  lands  for 3383 

damages  tor  cutting  timber  for. 1068 

overseer  to  seize  animal  straying  on 3084 

actions  for  penalties  for  allowing  animals  to  run  at  large,  see     > 
••  Stbays.''^ 


sale  under  nortipage  not  legal  on 2893 

fVimnona  in  justice's  court  not  to  be  returnable  on 9877 
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laipviMOsiBeiftt  —  CoBtiniaed* 

U.  Custody  ajtd  dbtbntxon  or  raxaoimu 

■*^  Sunder  tedfrwl  proccM • •••  Mfe    ttj 

■  cuitddy  of  p^iso^er Ij 

InNaw  York 11 

term  of  persons  arrested  on  execution*  etc.,  limited IS 

on  execution  from  justice's  court 3B^ 

•  support  of  prisoners  II 

dMTfe  for  tood  is  prohibited 19 

sheriff  not  to  take  reward  for  waiting  for  prisoner *^ 

charges  for  lodging,  etc.,  of  prisoner 

prisoner  may  send  for  necessaries 

charges  for  rent,  etc.,  prohibited 

rewards  other  than  fees  allowed  by  law  prohibited 

. .,  prisoner  may  be  conveyed  through  another  county 

officer   conveying   prisoner   through    another   cooaty    exeoipt 
from  arrest 

prisoner  being  conveyed  through  another  county  exempt  from 
arrest  

custody  of  jails  and  prisoners 120, 

civil  and  criminal  prisoners  to  be  kept  separate 

males  and  females  to  be  kept  separate 

misdemeanor  to  violate  provisions  for  separation  of  prisoners. 

treble  damages  for  failure  to  separate  prisoners 

sick  prisoner  to  be  removed  to  hospital 

'    civil  prisoner  may  be  ordered  to  be  produced  on  indictment. 
'  when  committed  for  contempt 

arrest  of  sheriff  by  coroner • 

' ,  how  confined. 

place  of  sheriff's  confinement  deemed  a  jail 

in  action  in  which  sheriff  is  plaintiff 

sheriiTs  liability  for  escape 

connivance  at  escape  is  misdemeanor 

III.  Admission  to  tiBaariBS  op  jail.     See  "  Jail  LtBUTics." 

IV.  Under  sxscution  against  tub  pkison.     See  **  EzBCimcnf ." 

V^    RjBMXDISS  AND  PSOCBSS  AGAINST   PaXSONXBS. 

service  of  papers  on  prisoner 131, 

'  warrant  of  attachment  not  to  issue  against  prisoner 

care    of    property    of    criminal    prisoner,    see    *'  Cat  me    ako 

CaiMINAU. 

habeas  corpus  to  bring  up  prisoner  to  testify,  see  **  Habeas 

Corpus.  ,      , 

deposition  of  person  under  sentence  for  felony 

disability  by  imprisonment  for  crime  excepted  from  statute  of 

limitations    .^ :**."*. 

on  conviction   for  crime,   interrupts  limitation  of  action   i<^ 

real  property   .^ 

' '.  new  trial  of  action  to  determine  claim  to  real  property  w^eo 

defendant  confined  for  crime  ...  ^ 

for  crime,  excepted  from  limitation  of  action  of  dower 1^ 

habeas  corpus  to  produce  prisoner  on  proceeding  to  'dlseotcr 

death  of  life  tenant 


1  • 


VI.  Discharge  prom. 

habeas    corpus    to    inquire    into    detention,     see     "  Habeas 
.  Corpus." 
county  court  may  discharge  person  committed  for  non^p^ymeitf 

of  fine »^ 

release  from,  on  discbarge  of  insolvent  debtor 

discbarge  from  imprisonment  of  debtor  confined  under  execv- 

tion,  sec  "  Execution." 

power  of  city  court  of  New  York  to  relieve  from S^ 

discbarge  of  i<isoJvent  from»  see  *'  Insolvent  PrBTOtf,** 
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INDBX. 

ixichsded  in  term  "  t>roperty  **•...•• <••»*•«••»•««».•«•  •    tli 

••■ipctcnt  Persons.  ■    • 

defined ; 2820 

See  '*  Habitual  DftUNKAiDs;  "  "  Idiots;  "  "  Lunatics/' 
sppointment,    powers   snd    duties  of  committee  of  perion   mnd 

property,  see  "  Coumittu  op  Pxbson  and  PtePCftTv  or  In> 

competent  PnooNS." 
special  proceedings  to  sell,  mortnge  or  lease  t«c|i  property  of, 

see  "  Sale  or  Real  Pigpemty. 

action  to  compel  conveyance  by 2846 

cannot  be  putty  to  submission  to  arbitratioa 2866 

intbrsmecM. 

wben  cause  of  action  accnies  for  breach  of  eovenvit  against. . . .    881 

Icnanltors. 

of  slieriff  on  levy,  see  "Attach mbht;  "  '*  ExacuxtOM." 

^tment. 

not  barred  by  punishment  for  criminal  contempt 18 

'  by  civil  punishment  for  contempt 2287 

production  of  civil  prisoner  on 166 

feata. 

See,  also,  "  GuAtDiAM." 

X    DlSAaiLXTISS. 

\       cannot  act  as  executors » 2612 

>        incompetent  to  receive  letters  of 'administration 2061 

cannot  be  party  to  submission  to  arbitration 2866 

I        under  fourteen,  to  be  discharged,  if  arrested 664 

rights  of,  saved  against  judgment  of  ejectment  by  default....  1C27 
new  trial  of  action  to  determine  claim  to  ttnl  property  when 

defendant  an  infant    « 1646 

disability  by  infancy  excepted  from  limitation  of  actions.  876,  396 

disabtlity  to  move  to  vacate  judgment 1201 

infancy    excepted    from   period    of    limitatisn    of    action    for 

dower   1606 

Hmitatioa  of  time  to  appiyfor  certiorari  to  review  determina- 
tion   2126 

creditor's   action   against  heirs,    next    of  kin,    ete.,   not  sus> 

pended   by   infaa^ .* 1868 

executibn    agaimt    infant    heir    or    devibce   on    sudgmcnc    in 

creditor's  action  suspended  for  one  year 1S5S 

priviiege  of  pbysitfians,  etc.,  when  crime  committed  on 884 

L  Actions  by  and  against. 

may  maintain  action 468 

relating  to  real,  property  in  his  own  na^e • » 1686 

may  sue  as  a  poor  person 468 

verification  of  petition  for  leave  to  sue  as  poor  person 460 

action  by  or  on  behalf  of,  to  annul  marriage 1744 

order   sranting   leave   to  next    friend,    etc.,  to   sue  to  annul 

marriage 1766 

recovery  of  dower  by  default  or  qollusion  of  guardian  does 

not  affect  ' 1606 

competency  as  witness   880 

open   commission   to   take   deposition    cannot   issue   when   ad- 

rerse  party  is  infant 806 

commission    to    examine    orally    cannot    issue    when    adverse 

party  is  infant   806 

reference  by  consent  not  made  when  infant  i  defendant 1012 
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INDEX. 

Intents  —  Continued. 

IL  Actions  sy  and  against  —  Coationcd. 

when  judgment  by  default  ma^  be  entered  acatoat 

preference  of  actions  by  or  against 

by  or  against  trustee  tor 

L  Service; ,  appearance. 

•errice  o£  sunmoAs  on 

on  person  designated  in  order. . . .' 

jdtai^natioit  of  person  to  reoeive  summons ■ 

service  of  summons  on  parent  or  guardian   by  pal 

tion 

guardian  ad.Hf4m  of  infant  plaintiff  to  be  appointed... i 

liable   for  costs    

application  for  appointment  of  guardian  ad  itesps  foe  k 

iant  paUntiff 

intant  defendant  to  appear  by  guardian  ad  titem 

application  for  appointment  of  guardian  ad  litem  for 

f ant  defendant .' 

■'bow  tpiardian  ad   litem  appointed 

clerk  of  court  must  act  as  guardian  ad  litem   when 

pointed   « 

guardian  ad  litem  must  consent  to  act  in  writing.. ■• 
appointment  of  guardian  ad  Htetn  for  absent  infant 

tendant 

service  of  summons  on  guardian  ad  litem  of  abacnl 

fant  defendant 

"guardian  ad  litem  must  give  bond  before  receiving 

erty I 

penalty  and  sureties  on  bond  of  guardian 

genersu  guardian  acting  ad  littm  need  not  give  necnrityJ 
security  of  guardian  ad  litem  may  be  increnaed  by  orderl 
guardian  ad  Utem  of  infant  defendant  not  liaUe  for 
servioe  of  petition  and  notiee  in  condcmnatiooi  pre 

ing   on    

appearance  of,  in  condemnation  proeecding 

appointment    of    guardian    ad    litem    ior,    in     ji 

eourt 

when  defective  appearance  for,  is  cored  by  yndgmcat 

verdict,  etc 

service  of  surrogate's  citation  on. 

designation  of  person  to  receive  citation  from  soi 

court  for 

■ppointinent  of  special  guardian  by  surrogate. . . 

notice  of  application  to  surrogate 

Qosts   against  infant   plaintiff,    collectible   from 

ad  litem 

for  procuring  appointment  of  guardian  ad  litem 

infant  detenoant 

2.  Partition. 

,may  bring  by  authority  of  surrogate 

appointment  of  guardian  ad  litem  for  infant 

security  by'  guardian  ad  litem , 

cannot  be  waived 

title    to  ^  be    ascertained    before    interlocutory    ji 

when  infant  is  party 

payment  or  investment  of  shares  of,  in  proceeds  of  ta 

sold    ; 

compensation    to    equalize    not    awarded   against. 
etc 

By  agreement. 

application  by  guardian  for  authority 

contents  of  petition 

, ,  police  pf  apiMication  ...^ 
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INDfilt. 

iMfants  —  Coiitlaned*  '   *     ">  .    .i.<ii.t    i 

II.  Actions  bv  and  against — ConfilMMd. 

±  Partition  —  Continued. 

By  ogr^ement  —  Continued. 

court  may  authorise   ......<.«.4 ••••  \^^ 

authority  to  guardian  to  execute  releases lov2 

effect  of  rckasea lolw 

S.  Action  to  cornel  convfyanc4»^ 

when   may  be  brought* 4 **« .-.» ^45 

'  who  may  maintain i..«.4 2346 

guardian  may  be  directed  to  «XM«ito  ceaveyaace 2847 

in.   CRAMGX   or  KAMB. 

petition   by   guardian t 2410 

notice  ot  application   2418 

<^er  authoriung  .    . « mM14 

;     IV.  PaOFMTY. 

Ipiardian  entitled  to  letters  of  adaguaittratioa  on  b<^alf  of . . . .  2000 

jurisdiction  of  suvrogste  orer  guJRrdians. . , 2472 

gttArdian  of  infant  can  onlf  rpurchase  on  behalf  of  ward 1070 

Kyment  of  le^^acy  or  distributive  share  of  infant 2740 
nd  of  guwdian  ad  Utetm  in  action  for  legacy  os  -distributive 

;  share 1820 

;  payment  into  court  of  legacy,  etc.»  where  no  general  guardian.  2746 

'  acceptance  of  dower  in  gross  when  landa  sold  to  pay  dece* 

dent's  debts 2798 

i.  iiiTestment  of  lAiare  of  proceeds  'of  Innd  soU  to  pay  dece- 

'•  dent's  debts 2796 

.  payment  to  guardian  of  share  of  proceeds'  of  lands  sold  to 

'  pay  decedent's  debts ..»* S790 

deposit  in  savings  bank  or  trust  company  of  infant's  sli^e  qf 

I  proceeds  of  land  sold  to  pay  decedent*^  debts i,  2796 

L  sale  of  contingent  interest  In  real  propertr. .  v .< 2348 

special  proceedings  to  nell,  mortgage  or  lease  real  property, 
,  sec  "  Sale  of  Real  Property." 

order   for  support  and  education .....< 2846 

expending  legacy  or  distributive  share  for  support,  etc ...... .  2746 

I  guardian  or  trustee  holding  over  liable  for  use  and  occupv 

,  tion   1664 

f  action  by,  for  penalty  or  forfdture 1804-1888 

I 
ifailvBetioii. 

'  writ  abolished  and  order  lubatitttted. 608 

I  I.   WBSN    to   issue;    APPLICATlOir. 

\  right  depending  upon  nature  of  action.  ..*.... 608 

f  on  extrinsic  facts   . » * , 604 

I  against  acts  of  state  officers « . , , 605 

not  be^  granted  with  arrest  or  attachment,  except,  etc 719 

^  in  action  to   charge  joint  debtor  not  summoned  in  previous 

•uit  . 1940 

restraining  waste  pending  action  as  to  real  property 1681 

temporary,  not  granted  on  submitted  o<yntfov«rsy.  ^ .  t . .  .< '.^  1281 

in  judgment  creditor'a>  aetion,  restraiaiac  Inmf fer  or 
:  payment    1876 

la  paacckdiagB  «9plementary  to  execution  restraining  trans- 

-f€kiB,.Wc ., 2461 

J  agatast    alienation    of    property    acquired    from    iacompeteat 

,  pciaon ; 4f. 2827 

to  Mkt  tttattoary  proceedings  to- reovrer  pfHiHiJpB.^  Uad..  2M 


r 


.ij 


tajnnetioii  —  CoiitiBti«d. 

I.  Whin  to  issue;  APfUflMSON  —  Contifiise<L 

power   of   surrogate   to    grant   temporary •    ftgainst  exAcutors, 

etc 2^ 

may  be  granted  on  coutiterclaim T29 

by  whom  order  mav  be  granted 6O61,  M 

^             proof  of  grounds  for W 

order  granted  at  any  time  during  fwndency  oi  action 606 

order  may  be  granted  and  served  on  Sunday 6 

time  for  rendition  of  fiHal  decision • Ttt 

•notice  of  application   « V^ 

costs  for  procuring  injunction  order '. XH 

judgment  tn  action^  C«  stay  proceedings  after  verdict,  etc 61S 

judgment  sustaining   will   in  action  to  determine  validity  to 
restrain  other  actions 2653^ 

t.  In  actions  against  corporations. 

order  suspending  business  to  be  made  only  on  notice.... 
restraining  director  or  officer  from  performing  duties  to 

be  made  onlsr  on  notice U 

suspending  business  of  foreign  corporation ISOO,  U 

temporary,  pending  action  to  dissolve  corporation 1' 

in  action  to  annul  corporation 199^ 

in    action   against    corporation    for    usurpation    of 

franchise 

■taying  actions  by  creditors  pending  action  againci  officers 

for  misconduct 1) 

pending  action  to  dissolve  corporation. I)!«l 

pending  action  to  annul  corporation l; 

pending   voluntary    dissolution 24 

Ittdgmcnt   aanUllinflr.   corporation    to   enjoin    exercise    of 

corporate  right 1£ 

for  usurpation  of  franchise  or  privilege  to  contain 
perpetual  injunction ]{ 

II.  The  order;  service. 

injunction  pending  application 

oiider   must  recite   grounds 

service    of    order ».,•., 

on  corporation 

JXh  Security. 

to  stay  proceedings  in  action  before  trial 

after  trial  and  before  judgment 

after  judgment   

k            money  deposited  to  be  paid  over  on  undertaking  for  restitu- 
tion  ' 

cancellation  of  undertaking  for  restitution 

on  stay  of  proceedings  after  verdict  in  ejectment 

after  verdict  in  action  for  dower ; 

to  stay  proceedings  in  ejectment  or  dower,  includes  damaga 

for  waste ^, ,  ^ 

undertaking  in  lieu  of  deposit;  of  money 

and  deposit  dispensed  with  in  cases  of  actual  fraud. . . 

cases  not    specially   provided    for 

special   statutory  provisions   not  affected 

new  undertaking  may  be  ordered  on  application  to  vacate  or 

modify 1 

security  not  required  from  state,  municipality,  etc '....[  11 

IV.  Vacating  or  modipyiko  orqbk. 

application  without  notice *.,,, , 

on  notice ^ !!.!., 

'   prior  motion  not  to  prejudice  subaevsent  appUcatieal .!!!!!! 
application    for    failure   of  complaint    to   set   forth   cause  of 

*':•».  action    ...^ .^.^ j  *.».,•« 

new  undertaking  may  be  ordered  on  application  to..!T' 

^  .    undertaking  by  defendant  to  indamnifsr  phrfmiff...  .^v..,!.. 

^#T4 
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INDXX. 

ijsacttom  —  Contlniied. 

rV.  Vacating  ok  modifying  omoMM  —  Contlnved. 

▼erified  answer  deemed  an  affidavit •••••     680 

for  rendition  of  final  decision •• 719 


v.   SXCOVEBY    OF    DAMAGB8    SVSTAINXD    BY. 

ascertainment    of   damages • 628 

damages  sustained  by  third  person 624 

action   on   undertaking    625 

lialMlitY  of  state,  mttnidnality  or  officer  for  damages  caused 
by  . IWO 

fL    EfFXCT   of   STAY   OK    LIMITATIONS. 

time  of  stay,  excepted  from  period  of  limitation 408 

of  arbitration  by,  excepted  from  statute  of  ftR<itations. .  411 

excepted  from  period  for  issuing;  execution 1382 

not  included  in  life  of  lien  of  judgment 1266 

»0  ssnA  Innkeepers. 

innkeeper  disaualified  to  act  as  justice 2866 

licenses  may  be  ordered  to  be  destroyed 21 

jastice's  court  not  to  be  held  in 2868 

itisiBltlon. 

See,  also,  "Assbssmbnt  of  Damages. '* 
under    writ    of    assessment   of    damages,    see    "Assxssmbnt    of 
i.  Damages." 

in  lunacy  for  appointment  of  committee  for  incompetent  person 
see  *'  Committee  op   Person  and  Propbety  op  Incompetent 
Persons. 

for  want  of  affidavit  of  merits   9^ 

iflsuance  of  writ  on  jud^ent  for  defendant  on  counterclaim..     615 

wrxit  of  inquiry  part  of  judgment-roll  on  default 1237 

to  aasess  damages  on  judgment  absolute  of  court  of  appeals. . . .     194 

on  application  for  judgment  by  default 1215,  1216 

to  ascertain  damages  from  injunction 623 

on  default  in  replevin   1729 

remitting  portion  of  verdict  in  N.  Y.  city  court 3176 

evidence  in  mitigation  of  damages  admissible. 536 

motion  for  new  bearing  on '. 1282 

ne  Peraons. 

See  "LwKAWca." 
appointment,  powers   and   duties   of   committee  of   person   and 

property,  see  "  Committbb  of  Pebson  and  PropsktY  of  In- 

oourvtmn  Pbbsoivs." 
special  proceedings  to  sell,  mortgage  or  lease  real  property  of, 

see  "  Salx  or  Real  PBorEBTY.*^ 

•ol'remt  Debtors, 

summJiry  proceedings  to  dispossess  tenant  who  has  taken  benefit 

of  act 2231 

:      stay  oi  warrant  to  dispossess  insolvent  tenant  on   tmdertaking 

for  painnent  of  rent t 2254 

trustee  to  give  security  for  costs  as  plaintiff 3268 


i 
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L    DtSCHABOB   VBOM    DEBTS. 

1.  Application;  consents  of  creditors. 

application    b..rred    by   failure   to   apply   after   notice  by 

creditor  2217 

who  may  be  discharged 2149 

to   what   court   application   made 2160 

contents  of   petition 2151 

consent  of  creditors  to  be  annexed  to  petition 2162 

CBCCUtor,  etc.,  may  consent  by  leave  of  surrogate. 2168 

11  res 


INDEX. 

Insol-vent  Debtom  —  Continued* 

I.  Discharge  prom  obbt8  —  Continued. 

L  Application;  consents  of  creditors  —  Coatinued. 

traste«»  receiver,  etc.,  may  consent  with  leave  off 

court   ...........•■•• 

consent  of  corporation  to  diKharge 

execution  of  consent  to  discharge  by  partnership 

consent  to  discharge  has  effect  of  composition  in  questioa 
with   other   joint  debtors 

effect  of  consent  of  purchaser  of  debt 

consenting  creditor  to  relinquish  security 

penalty  for  false  oath  of  creditor 

affidavit    of    consenting    creditor 

non-resident  consenting   creditors  to  annex  account  and 
specialties Sit 

schedule  of  debts  and  property m 

affidavit  to  schedule 

2.  Hearing;  contests;  determination. 

order  to  show   cause , 

publication  and  service  of  order  to  show  cause 211 

Eroof  of  service  and  publication  of  order  to  show  catise..  214 
earing    . Hi 

contested  application  to  be  put  on  calendar.... 
proceedinprs  on  contested  application  same  as  in  action...  2lf 

contesting  creditor  to  file  ^ecification 

may  demand  j  ury  trial 

questions  may  be  stated  for  determination  by  jury 

proof  of  contesting  creditor's  claim 

court  to  determine  facts  if  jury  disagree 

order  to  produce  non-resident  wife  of  insolvent 

refusal  of  discharge  for  failure  of  debtor  to  produce  nos- 

resident  wife 

examination  of  insolvent  at  trial 

impeaching  testimony  of  insolvent. ,...,, 

grounds  lor  refusing  discharge .....,, 

costs  on  contested  application 

8.  Assignment;  appointment  of  trustee, 

when  assignment  to  be  directed. 

appointment  of  trustee    , 21itt, 

form  and  contents  of  assignment 

nomination  of  trustee  by  consenting  creditors 

vesting  of  property  in  trustee 

what  contingent  interests  vest  in  trustee 

trustee  may  file  notice  of  appointment  and  ownership  of 

judgment    _ 

application  for  leave  to  sue  on  assignee's  bond....!!.'!  18 

4.  The  discharge;  its  effect. 

to  be  granted  on  trustee's  certificate  of  assignment 211 

motion   for,  notwithstanding  refusal  of  certificate "^ 

order  for,  notwithstanding  refusal  of  trustee's  certificate. 

removal  of  trustee  for  refusal  to  give  certificate 

to  be  recorded  in  office  of  county  clerk 

conclusive   evidence   of   proceedings 

other   papers   presumptive    evidence  of   proceedings   and 

facts 

operates  to  exonerate  from  debts  and  liabilities 

cancellation    of   judgment   against    debtor '._ 

debts  to  foreign  creditors  not  dis^-harged 2J| 

liability  on  foreiam  contract  not  discharged 23f 

debt  or  dutv  to  United  States  not  affected ] . .  2?' 

liability  to  state  for  taxes  not  sffected '///,    JJi* , 

for  money  received  as  public  officer  not  affeited     21<i 
117»  { 


INDEX. 

Xasolvent  Debt  or «  —  Comtfiiiie«l. 

I.  DxscHASCx  nto»  debts  —  Continued. 

4.  The  discharge;  its  effect  —  Continued. 

how  validity  tested  by  creditor , •  2tMH 

debtor  to  be  released  from  imprisonment  for  dischmrg«d  ._ 

debt  or  liability   •  •  *  *  SS 

when  void  for  fraud  or  misconduct  of  debtor *»»;  Ssloo 

validity  of  discharge  may  be  attacked  on  motion  to  vacste 

order   of   arrest    • "^S 

on  motion  to  vacate  execution  against  person 2187 

limitation  of  action  against,  to  recover  chattel 383 

discharged  debtor  to  give  security  for  costs 3269 

H.  Exemption  fkom  akrest  or  discharge  rou  imprisonment. 

who  may  apply  ..... .^ ^ .... . 

to  what  court  application  made "  •       «_ 

contents  and  verification  of '  petition : o  S 

petitioner's   schedule *. ^}x9 

affidavit  to  schedule 2191 

order  to  show  cause ^Sa 

publication  and  service  of  notice  of  application < .  ^02 

procedure i < 2193 

nearing  ; 2193 

trial  oi  contested  application 2193 

order  directing  assignment   2194 

nomination  and  appointment  of  trustee. ,  .^ 2194 

contents  and  effect  of  assignment 2194 

when  exemption  from  arrest  or  imprisonment  to  be  grastod'^"'  2195 

order  to  be   recorded 2196 

release  of  petitioner  from  imprisonment ' 

debts  and  liabilities  not  affected  by  exemption 21 

lien  of  judgment  or  decree  not  affected  by  exemption 2' 

order  of  exemption  void  for  misconduct  or  fraud  of  debtor..  2 


validity  of  exemption  may  be  attacked. 

debtor  exempted  from  arrest  to  give  security  for  costs 3269 

tasvectlon. 

See,  also,  "  Physical  Examination," 
Op  aooKs  and  papers. 

court  may   order »»«••  SMi 

general  rules  of  practice  to  prescribe  cases  for,  and  procedure.  SM 

petition   .    ...-., «  806 

order  to   discover   or   show   cause 806 

stay  of  proceedings  pending 805 

vacating  order  to  discover  or  show  cause ,....,..  806 

order  on  return  of  order  to  show  cause 807 

appointment  of  referee  to  superintend 807 

fees  of  referee   807 

punishment  for  disobedience  of  order 808 

striking  out  pleading   for  disobedience  of  order 808 

dismissal  of  complaint  for  disobedience  of  order 808 

exclusion  from  evidence  on  disobedience  to  order 808 

disobedience  to  order  a  contemot ". , 808 

effect   of  paoers,   etc.,   produced 809 

of  property  levied  on  under  execution 1384 

surrogate's  books  to  be  open  to 2499 

of  books  on  obtaining  relief  from  subpoena  duces  tecum 867 

Inanrance  Compa.ii leu. 

policyholder  not  disqualified  to  act  as  judge  of  appellate  court > .  46 

petition  by,  for  change  of  name 2411 

superintendent  of  insurance  to  approve  change 3411 

contents  of  petition  for  change 2412 

order  changing  name  to  be  filed  with  superintendent  of  insur- 
ance   2414 

proceedings  to  change  name  of  town  or  county  co>operative  in- 
surance companies  2411,  2413,  2414 

1177 


INDSX. 
ice  Companies  —  Conttnned. 


excepted  from  provision  for  vpliintary  distoluUon .^-  ^ 

service  of  summons  from  justice's  court  on. ...  ..^^.....  gJJ.  ^J 

r^ence  for  purpose  of  jurisdiction  of  justice's  amrt. . .  2WB,  ZWl 

tatereiit.  «3j 

after  sufficient  tender   . .  .^ * 1^1 

on  judgment,  runs  from  time  of  entry ^^^ 

of  restitution  .  ^ • : ' ^69 

of  court  of  claims  :•■••:•:•.**'.'*.''*  Ill*  *  i«>«c 

from  time  of  rendition  of  verdict  to  be  included  in  judgment..  1^ 

execution  to  specify  date  from  which  to  be  <»«JP"^- V^ 

to  be  added  to  verdict  for  causing  death  by  negligence iwi 

Interpleader.  ^ 

when  ordered  .   .  • . ., v  ' '  *  *_1 fOO 

terms  within  discretion  of  court SJ 

may  be  ordered  in  court  of  claims •     **** 

Interpreter*. 

appointment  of,  in  Kings  county JSt 

for  county  court  of  Kings • <»-«, 

for  surrogate's  court  of  Kings  county ^ 

of  city  court  of  New   York... ; "^ 

punishment  for   falsely  interpreting^ gj 

not  to  receive  fees  for  official  services.  .■.••• •  •  •  •  JM 

appointment  of,  for  justices  in  peace  court  of  Brooklyn...  3izi-3i-^ 

Interrosatortes. 

for  examination  of  witness,  see  "  Deposition." 

Intervention. 

person  interested  may  apply  to  be  made  party •• 

Intestate. 

definition  of,  in  surrogate's  proceedings »M 

Inventory. 

on  attachment,  sec  "  Attachment." 

committee  of  property  of  incompetent  to  file  inventory jsm 

annual  examination  of  inventory ; «*; 

order  that  committee  file  inventory  or  supply  deficiency.  ^- 
of  decedents'  estates    -IJ* 

contents  of •,•••/. .' SJl 

supplemental,   of  subsequently  discovered  property ^H 

return  of  inventory    ,**.*•.*  V  "  ' 

executor,  etc.,  neglecting  to  return  to  be  excluded  from 

administration *^^ 

compelling  return -. *IJJ 

attachment  for  disobeying  order  to  return  inventory ZT16 

when  inventory  mav  be  contradicted  in  action....   1832,  1^4 
liability  for  uncollected  demands  included  in 1833,  1«* 

of    general    euardian,    annual ^^Z 

affidavit    ^] 

to  be  examined  by  surrogate  annually ^J* 

sunnlyinpr  defects   in S^« 

of  guardian   appointed   by  will  or   deed 2S35 

Irrearnlarltleii. 

See,   also,  "  Amendment;  "  "  Defects;  "   "  Mistakes." 

cured  by  judgment  on  verdict,  etc 7*1 

to  be  supplied   by  court ; 2H 

power  of  court  to  amend  process,   pleadings,  etc *^ 

immaterial   errors   to   be   disregarded tS 

11TB 
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I.  Op  xj^w  and  fact. 

defined W« 

must  be  disposed  of  by  trial 066 

order  of  trial  of  issues  of  law  and  of  fact 066 

court  may  direct  order  of  trial  of  issues  in  same  action 067 

immaterial  issues  need  not  be  tried 075 

to  be  tried  at  terms  held  by  one  judge  only < .  •  070 

filing  note  of u7t 

in  N.  Y.  city  court 81fi'> 

order   on   calendar    078 

order  of  disposition  of 078,  J*"J> 

either  party  may  bring  to  trial 080 

tA  law  triable  by  court 9^0 

when  it  arises 064 

triable  at  special  term  .^ 076 

triable  in  any  county  in  judicial  district ?^ 

when  to  be  tried  as  contested  motion 0'/'6 

severance  of  issues  of  fact  and  of  law  on  different  causes. . . .  1'220 

of  fact;  when  it  arises 064 

triable  by  jury , 068 

what  issues  triable  by  court 060 

counterclaim  deemed  an  action  for  purpose  of  trial  by 

court  or  jury   « 074 

when   issue  arises  on  alternative  mandamus 2070 

cost*  when  issues  of  law  and  of  fact  joined 3282,  828.3 

when  several  issues  of  fact  joined 3234 

II.  Sfcciai,  issues  fo»  trial  by  jury. 

feigned  issues  abolished  and  order  substituted 823 

as  of  ri^ht   970 

when  discretionary 971 

trial  of  issues  remaining  after  jury  trial  of  specific  questions.     072 

how  settled  and  tried  in  action  to  annul  marriage 1758 

settlement  of,  in  action  for  divorce 1757 

on  opposition  to  insolvent  discharge  from   debts 21flS 

on  application  for  exemption  from  arrest,  etc.... 2103 

J. 

detention  of  dvil  prisoners  in,  see  "  Imprison mbkt." 

I.  Dbsionatioh  and  custody  of. 

keeper,  etc.,  of  county  jail  exempt  from  jury  service 1030 

in  New  York  county 120 

custody  of.  . 120,  121 

in  counties  other  than  New  York 121 

prisoner  may  be  detained  in  either  of  several 122 

civil  and  criminal  prisoners  to  be  kept  separate 128 

males  and  females  to  be  kept  separate 124 

misdoneanor  to  violate  provisions  for  separation  of  prisoners.  125 

custody  and  detention  under  federal  process 133 

appointment  of  ph^rsicians   , , .  126 

removal  of  sick  prisoners  to  hospital 127 

BQflors  not  to  be  sold  or  used  in 128 

pmnit  to  use  liquors  in 129 

misdemeanor  to  bring  liquor  into , igo 

to  suffer  use  or  sale  of  liquor  in 130 

derignation  of,  if  jail  becomes  unfit :  'ijg- 

reroctrtlon  of  designation  of » 150 


r 


► 


INDEX. 

Jails  ^  Continued. 

I.  DsauN AtioN .  AND  CUSTODY  OF  —  Continued. 

designation  of  jail  to  be  served  on  sheriff 137 

removal  of  prisoners  on  iail  liberties  to  new  jail lii* 

revocation  of  temporary  designation 141 

removal  of  prisoners  in  case  of  fire   143 

tcmnorary  designation  during  absence  of  judge 144 

production  of  civil  prisoner  on  indictment IX 

place  of  sheriff's  confinement  deemed  a  jail 17H 

must  be  delivered  to  new  sheriff IM 

enforcing  delivery  of,  to  sheriff's  successor liv^ 

Jmi  lilberties. 

I.  Designation  of. 

in  case   of  designation  of  temporary  jail 13^14*') 

on  revocation  of  temporary  designation 14J 

designated  in  the  several  counties 145.  144 

to  continue  until  altered 14< 

how  laid  out 147 

resolution  establishing,  to  be  posted  in  jail 14< 

11.  When  entitled  to. 

who  admitted  to   149 

undertaking   for    l.V< 

is  for  indemnity  to  creditor I'll 

to  be  filed l-h 

justification  of  sureties  l-W 

exonerates  sheriff  from  liability   1V» 

deposit  of  money  in  lieu  of  undertaking &>!f 

prisoner  committed  if  surety  insufficient I'ti* 

sureties  may  surrender  prisoner VC\ , 

manner  of  surrendering  j)risoner    l-'4 

sheriff  entitled  to,  on  giving  bond lit 

person  arrested  by  coroner  in  action  by  sheriff  as  plaintiff  en- 
titled to 1>J' 

undertaking   for,    by   person   arrc«5ted    by   coroner 1H» 

person   taken   in  execution   for  penalty  or  forfeiture   not   en- 
titled   to 3fC2 

prisoner  for  contempt  or  misconduct  not  entitled  to l.'T 

not  entitled   when   confined   on  execution   for   woman's  earn- 
ings      S221 

III.  Escape.     See,  also,   "Escape.'* 

escape  defined l.'o 

sheriff's  liability  for  escape  frqm _ 158,  l.'"'  , 

liability  of  coroner  for  escape  of  sheriff 177 

escape  of  person  arrested  by  coroner 1^ 

penalty   for  connivance  at  escape !.'!• 

money  dcj^osited  to  be  applied  to  damages o^'2 

IV.  Action  on  bond. 

return  of   prisoner  as  defence V*> 

sureties  may  make  any  defence  available  to  sheriff 1  •' 

judgment  against  sheriff  evidence  against  sureties !•" 

summary  judgment  for  sheriff  against  sureties 1« - 

application  for  summary  judgment  for  sheriff 1*  " 

stay  of  proceedings  on  judprment  for  sheriff I»j4 

juagmcnt  aijiinst  sheriff  for  escape  is  evidence  of  damages...  1*-^' 

by  person  causing  confinement  of  prisoner 1*^ 

measure   of   dvimages 1'^ 

action  for  escape  barred  by  action  on  bond^ H^ 

defences  in  action  by  person  causing  imprisonment   1^* 

stay  of  judcrment  for  escape  pending  action  bv  riieriff  on  bond.  l7«' 

coroner  may  prosecute  undertaking  of  sheriff  for  liberties....  1«^ 

action  undertaking  given  by  person  arrested  by  coroner If^ 

JeflTerson  Coanty. 

jail  liberties  for  * 1^ 

n80 


INDEX. 

ilBder. 

of  causes,  see  "  Pleading."  VI. 
of  parties,  see  "  Parties/*  IV. 

Hmt  Debtor*. 

estate  of  party  jointly  liable  not  dischafged  by  death 758 

non-joinder  or  misjoinder  in  action  against  joint  debtors  en- 
gaged in  transi^ortation  ^ 1945 

separate  composition  with  one  does  not  release  others. , , 1942 

satisfaction  of  judgment  upon  composition  by  one 1943 

rights  of  co-debtors  not  affected  by  composition  witb  one 1944 

consent  to  insolvent's  discharge  has  effect  of  composition 2156 

confession  of  judgment  by  one. . ; 1278 

I.  Pkockdvri,  etc.^  when  all  not  served. 

action  may  proceed 1932 

judgment 1932 

docketing  judgment 1936 

effect  of  judgment   1983 

execution 1934 

enforcement  of  execution  1935 

iif  supplementary  proceedings  against  one  or  more 2461 

joint  property  may  be  reached  in  judgment  creditor's  action . .  1871 

In  justice's  court.  ^ 

rendition  snd  entry  of  judgment 8020 

execution , 8020 

docketing  transcript  of  judgment ^02t 

H.  Action  to  charge  one  not  served  in  previous  suit. 

may  be  maintained    1087 

complaint 1038 

defences  available   , 1030 

provisional  remedies 1040 

judgment 1041 

execution 1041 

costs 1941 

separate  action  against  partner  not  sued  or  served  in  dpiginal    •    ' 

suit. 1946 

joint  property  may  be  reached  in  supplementary  proceedings 

on  judgment 2461 

action  on  justice's  judgment  against 3021 

EH.  AcnoKS  ON  joint  and  several  liability. 

severance  on  death  of  one  defendant 758 

consolidation  of  actions ^ '  810 

persons  jointly  liable  deemed  one  person  in  action  against  de- 
fendants severally  liable 457 

failure  to  join  persons  jointly  liable  with  defendant  severally 
liable 467 

Itot-Sioelc  AsaoclatlonB. 

included  in  term  '*  person  *'  in  condemnation  law 8368 

service  of  summons  on  stockholders  by  publication 43iB,     430 

filing  of  statement  of  names  of  members 1945 

nos-joinder  or  misjoinder  of  defendants  in  action  against  per- 
sons engaged  in  transportation   1946 

proceedings  to  sell,  mortgage  or  lease  real  property,  see  "  Salb 
or  Real  Property." 

Btat  Tenant*. 

See,'  also,  "  Partition." 

separate  action  in  ejectment  by 1500 

'  ouster  to  be  proved  in  ejectment  between  co-tenants 1516 

action  for  waste  against  co-tenant 1656 

for  proportion  of  profits  against  co-tenant 1666 
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INDEX. 

Indsre. 

term  defined ; -.•• •• ''ilVi*'       «. 

disobedience  of  inferior  magistrate,  judge  or  officer  ;)um8bab1e..      II 

convention  pf  judges  to  make  general  rules  of  practice H 

power  tp  adjourn  term  of  court .,f « 

vacancy  or  change  in  office  not  to  cause  discontinuance S 

may  settle  case  or  make  return  after  expiration  of  term 9 

adjournment  of  term  for  absence 

may  change  place  of  holding  court  'df  record 

may  adjourn  actual  session  to  another  place 

not  to  decide  question  not  argued  before  him 

disqualification    for   interest    

by  relationship  to  parties •. \"\"\" 

judge  oi  appellate  court  not  disqualified   by  being  policy hoiacr 

ot  company •  -  • 

not  to  be  interested  in  costs 4 •, 

residence  or  payment  of  taxes  in  town  does  not  disqualify 

must  not  practice  in  his  own  court ^ -  - 

law  partner  or  clerk  cannot  practice  before  him 49, 

not  to  act  as  attorney,  etc.,  m  matter  before  him. . .  i 

not  to  take  fees  for  advice  in  matters  before  him,  etc 

continuance  of  special  proceeding  on  death,  etc 52, 

of  court  of  record  to  file  certificate  of  age. . .............. 

permitting  person   to  practice  unlawfully   m  New  York  aty  a 

misdemeanor - ■  — 

oaths  and  affidavits  may  be  taken  before 

not  to  be  appointed  referee  except  by  consent 

appointed  referee  by  consent  to  act  without  compensation 

clerk,  etc.,  of,  not  to  act  as  referee,  etc V^ 

of  court  of  record,  disqualified  as  trial  juror I<l3| 

mode  of  exercising  authority  to  issue  habeas  corpus.. 3i 

justices  of  city  court  of  New  York 

suspension  from  office 

designation  of  chief  justice 

Jndgtvtemtm. 

definition •• 

**  iudgment  "  refers  to  fudgment  In  civil  action •.... 

"  judgment  creditor  "  defined   

"  jtidprment  creditor's  action  "  defined 

classified  as  interlocutory  and  final • 
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I.  Rendition  and  entry. 
1.  General  provisions, 

of  court  (  f  claims 3M| 

of  appellate  division  on  appeals  frort  court  of  claims — .    7!^ 

to  be  signed  by  clerk  and  filed ^ l^j 

clerk  to  kceo      judgment  book  " '.'.." VS^\ 

to  be  recorded  in  judgment  book 12MI 

may  be  entered  in  term  or  vacation 198| 

application  for,  to  single  judge  in  first  insttnee 13^^ 

order  for,  without  notice  bv  judge  out  of  court... I3V 

leave  to  withdraw  motion  tor TH 

subsequent    application    to   another    judge,   after    refusal.       i 

forbidden , TIT 

may  be  for  or  against  any  of  parties 15* 

may  determine  rights  of  parties  on  same  side   ti* 

may  grant  affirmative  relief  to  defendant   l-"^ 

for  or  against   married  women    13« ; 

on  issue  joined,   plaintiff  may  have  any  relief  oonaistcnt        j 

with    complaint     - V3^' 

rate  of   damages    t?"* 

bears  interest   from  time  of  entry   ini 

directing  sale,  may  direct  delivery  of  possession   V^ 

on     counterclaim y& 

affirmative  relief  to  defendant  on  counterclaim   C^^ 

amendment,  when  against  defendant  by  fictitious  name..  U61 
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INDEX. 

L  RuvDxnoN  AND  ENTRY  —  Continued, 

1.  Ctneval  provisions  —  Continued. 

on  admission  of  part  of  demand « 811 

'On  frivolous  pleadings  687 

on  acceptance  of  tender 734 

of  offer  to  liquidate  damages  conditionally 736 

on  defendant's  offer  to  compromise 738 

against  one  or  more  defendants  severally  liable 456,  1205 

in  action  to  en^nn  proceedings  after  verdict,  etc 615 

diacharge  from  arrest  for  delay  in  entering 672 

2,  After  death  of  party^ 

not  to  be  entered  against  party  who  dies  before  verdict . .     765 

on  death  of  party  after  verdict,  etc 763,  1210 

effect  of  entry  after  death 1210 

S.  Interlocutory. 

may  state  substance  of  final  judgment 1231 

may  require  settlement  of  final,  by  court  or  referee 1231 

award  of  costs  in 1281 

motion  for  new  trial  after : 1001 

on  decision,  etc.,  in  action  for  divorce 1774 

4.  After  trial  of  issues. 

decision  of  demurrer  to  direct  final  or  interlocutory 1021 

to  be  entered  in  conformity  to  general  verdict 1189 

after  trial  of  several  ismes  of  law  and  fact 1221,  1223 

final,  on  issue  of  law  only 1222,  1223 

,  after  jury  trial  of  specific  questions  of  fact 1225 

after  reference  to  determine  specific  questions  of  fact. . .  1226 

r»  on  trial  of  whole  issue  by  court  or  reierec 1228 

motion   for  final,  on  interlocutory  judgment  entered  on 

decision  or  report   1230 

motion  for,  on  special  verdict 1233 

on  verdict  subject  to  opinion  of  court. 1234 

on  setting  aside  verdict  subject  to  opinion  ai  eoiart 1185 

i;                   interest  from  rendition  of  verdktj  etc.,  to  be  included. . .  1235 
on  motion  for  new  trial  to  appellate  division  in  first  in- 
stance  « 1227 

final,  by  apoellate  division  on  affirmance  ^of  interlocutory.  1224 

of  appellate  division  or  general  term  on  appeal 1317 

on  determination  of  appeal  by  court  of  appeals 1337 

\.  on  appeal  from  inferior  to  supreme  court 1345 

0L  ffi  sptcific  actions  amd  proceedings. 

In  action  to  annul  corporation  1801 

Arbitration. 

submission  may  stipulate  for  entry  on  award 2366 

entry  on  award  2378 

on  death  of  party  after  award .  •  • ., 2382 

in  what  county  to  be  entered 2366 

f 

Cwwiitor's  actum  against  heirs,  etc* 

to  direct  collection   from  realty  not  aliened  by   de- 
fendant  '..«;..  1862 

Divorce. 

entry  of  interlocutory  judgment  1774 

final  judgment  alter  tnrce  months   1774 

»•  Dower, 

interlocutory,  for  admeasurement  by  referee  or  com- 
missioners     1607 

fi»»»    U83  ^<»3 


INDEX. 

JiidirvteittB  —  CoBtiBiied. 

I.  Rendition  and  entry  —  Continued. 
, , .  6.  Jm  specific  actions  and  proceedings  —  Contiiitied. 

Executors  and  administrators, 

may  be  entered  against  all  as  if  all  had  appeared....  ISI^ 

to  state  whether  awarded  personaUy  or  in  representa- 
tive capacity U 

for  costs 

on  reference  of  disputed  claim  against  decedent's  « 
tates zii 

Foreetosure, 

final,  on  foreclosure  of  mortgage  of  realty 1626,  1< 

of  lien  upon  chattel. l'< 

Joint  debtors. 

when  all  not  served 1982,  U 

in   action  to   charge  joint  debtor  not  summoned  in 
previous  suit 

Mandamus. 

final  order  in  mandamus  may  be  entered  as 

Matrimonial  actions. 

to  be  rendered  only  b:^  court 1' 

in  divorce  and  separation 11 

for  alimony  in  action  of  divorce li: 

annulling  and  modifying  alimony,  etc.,  awarded  by..  1^ 

for  costs  in  action  for  divorce  or  separation »' 

for  education  and  maintenance  of  children  in  action 

of  divorce 11] 

of  divorce  against  husband  does  not  affect  wife's  in- 
choate right  of  dower. Vti 

ATiMjoncr. 

final,  for  plaintiff  in  action  for  nuisance 11 

Partition. 

interlocutory.  ^ 

final  of  partition  on  report  of  commissioners 11 

to  direct  delivery  of  possession 

final  confirming  sale   1577,  IS 

to  be  entered  in  county  where  property  situated 14 

may  be  recorded  in  each  eounty  where  lands  are*... 

! 

Quo  warranto. 

of  ouster  from  office .....«.••••••.•• 

Replevin, 

final,  when  distinct  chattels  awarded  to  different  pai^ 

ties .VT.  r 

'  final 11 

in  justice's  court  • 

C  In  justices'  courts. 

when  to  be  rendered  and  entered 

of  nonsuit 9BU 

upon  counterclaim  in  jtastice's  court . , 

upon  verdict  or  decision 

on  remission  of  part  of  verdict  or  decision 9BH 

rendition  and  entry  against  joint  debtors. •••• 
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liidirvteiita  —  Continved. 

II.  By  dbfault. 

without  application  to  ^ourt  In  actions  on  contract.  «tc 420 

when  notice  of  sum  demanded  not  served  with  summons 419 

when  complaint  not  served  with  summons 410 

when  clerk  may  enter  , 1212 

on  verified  complaint   1213 

on  unverified  complaint ; . . .   1213 

proof  of  loss  of  instrument  and  contents 1213 

when  plaintiff  must  apply  to  court 1212,  1214 

proceedings  on  application  to  ootirt 1215 

application,  on  service  by  publication. 1216 

for  money  only,  to  be  entered  on  service  by  publication  only 

when  attachment  issued   1217 

papers  to  be  filed  on  entry  on  aummons  by  publication 1217 

when  to  be  entered  agfainst  infant  defendant 1218 

notice  to  defendant  of  application  for  judgment 1219 

on  failure  to  reply  to  counterclaim 515 

on  default  of  answer,  judgment  not   to  exceed   demand   for 

relief 1207 

ascertaining  damages  on  application  for ^  1215,  1216 

in  replevin » 1729 

notice  to  defendant  of  assessment  of  damages 1219 

demand  of  notice  of  assessment  of  damages 1219 

in  matrimonial  action,  to  be  rendered  only  by  court. . .  1229,  1763 

1774 
when  defendant  served  by  publication,  etc.,  may  defend  after 

)  final  judgment 446 

relief  against  default  within  one  year 724 


'.IIL  By  confession. 

jurisdiction  of  N.  Y.  city  court  to  enter 815 

^                         of  Albany  city  court 8224 

of  Troy  justice's  couit 8225 

when  judgment  may  be  confessed 1273 

marriM  woman  mav  confess : .  1273 

'             verified  statement  tor  ....  * 1274 

statement  may  be  filed 1275 

on  filing,  judgment  to  be  entered 1275 

costs  and  disbursements  on 1275 

not  to  be  entered  after  defendant's  death 1275 

judgment-roll 1276 

docketing  and  enforcing 1276 

execution  when  debt  not  all  due 1277 

'             tttccessive  executions  as  debt  falls  due 1277 

by  one  of  several  joint  debtors 1278 

In  Justice's  court. 

^                    jurisdiction  of  justice  to  render • . . .  2864 

entry 3010 

mode  of  confessing 3011 

when  judgment  voi/   ,;....  8012 

rV.  JUDGMBMT-aOLL. 

destruction  of  judgment-rolls  not  authorized 21 

not  a  lien  until  roll  filed 1260 

cannot  be  enforced  until  roll  is  filed 1239 

to  be  filed 1237 

of   what   roll  consists    1237 

decision  or  report  of  referee  forms  part 1022 

on  entry  by  default    1237 

by  whom  prepared 1238 

indorsement  of  time  of  filing 1239 

how  indorsed,  on  entry  after  death   1210 

75  ll85 
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INDEX. 

Jndflmieiits  —  Continued. 

IV.  Judgment-roll — Continued. 

admission  of  counterclaim,  part  of |12 

order  substituting  successor  of  officer  or  trustee  to  be  annexed.    T9C 

memorandum  of  tender  and  acceptance  to  be  annexed TM 

exceptions  to  decision  or  report  to  be  annexed 9W 

final  order  in  condemnation  proceeding  to  be  attached ^^ 

on  award   in  arbitration 2^ 

on  confession. 1^^ 

on  submission  of  controversy 1^1 

on  final  order  in  mandamus 2*^ 

replevin  papers  to  form  part  of I'l  • 

on  affirmance  by  appellate  division 1^ 

on  appeal  from  justice  of  peace S^J 

copy  to  be  filed  with  secretary  of  state  in  action  to  annni  cor- 
poration  1^*^ 

in  action  to  vacate  letters  patent iSt^ 

V.  Docketing. 

sections  7245-1270  apply  only  to  judgments  for  money 1272 

docKct  books  to  be  kept 124.' 

mode  of. 1-*' 

clerk  to  furnish  transcript , 124^ 

filing  and  docketing  transcripts 1--*' 

penalty  and  damages  for  clerk's  neglect 1-^" 

dockets  open  to  search  and  examination Ipf* 

not  a  lien  until  docketed y^^ 

amendment • 1'^^^ 

power  of  courts  over  docket 12^ 

court  may  direct  docket  nunc  pro  tunc 12® 

return  of  execution  unsatisfied  to  be  entered V2^ 

entry  to  preserve  lien  for  purpose  of  contribution  after  sale 

on  execution - Iw 

cancelling  or  correcting  docket  on  reversal  or  modification  on 

appeal , 1^ 

by  court  of  appeals < » 1-12 

of  judgment  by  confession  , * 12^* , 

of  compensation  and  costs  awarded  in  condemnation  proceed- 
ings  ■■ ^^ 

of  decrees  for  money  by  surrogate's  court 2.1^3 

of  award   in  arbitration 23^ 

of   final   order   on    mandamus "^'^ 

of  fine  imposed  by  judgment  of  ouster  from  office l*''t» 

of  judgment  charging  joint  debtor  not  summoned  m  previous 

suit li^' 

of  interlocutory  judgment  of  divorce  awarding  costs 11'' 

against  joint  debtors  when  all  not  served !'-'»'• 

separate    dockets    when    judgment    awarded    against   executor, 

etc.,  personally  and  as  representative W^ 

final  judgment  in  replevin l*^* 

in  justice'"  court    2^2 

orders  to  enforce  fines  of  jurors  in  New  York  county HIT 

un.na.id  jury  fines  in   Kin^  county.. 115^ 

judgment  of  court  of  claims 90 

Transcripts  of  justices'  judgments. 

justice  may  give  transcript  after  expiration  of  term,...  3P2S 

transcript  after  death,  etc.,  of  justice 31*6 

may  be   docketed  within  six  years IP'V 

in  action   for  chattel S)!** 

against    joint   debtors 3<t21 

in   another   county ._ 3»12 

fcrcclnsing  niech?"ics'  liens  in  courts  not  of  record r*4lfl 

ot   Albany    city    court r>23 

of  Troy  justice's  court SJ25 


INDEX. 

tadsments  —  Contlniied.  •  >• 

VL  Liur. 

of  jja4gliiest  of  court  of  claims  on  real  property 269 

J  no  lici-  imtil  roll  filed   1250 

1  \4itll  docketed   ^,..   1250 

01.  interest  in  real  estate  under  executory  contract....   1253 

Mgainst  defendant  by  fictitious  name   1251 

•  Jyoginent  entered  after  death  not  a  lien  on'  realty. ., 1210 

pivcluise-money  mortgage  ranks  prior  to  judgment 1254 

i  Mbd6  after-acquired   property 1251 

eontinues  for  ten  years  only 1251 

time  of  stay  not  part  of  ten  years 1255 

acquired  by  levy  after  ten  years 1252 

continues  three  and  a  half  years  after  letters  on  estate  of  de-  . 

ceased  debtor 1380 

preserving  lien  for  purpose  of  contribution  after  sale  on  execu- 
tion   1485 

when  joint  debtor  not  summoned 1036 

of  fin^  judgment  in  replevin 1730 

order  suspending  on  appeal 1256 

operates  trom  entry  on  docket 1257 

in  counties  where  transcript  filed 1258 

restoration  on  affirmance  or  dismissal  of  appeal 1259 

cancellation  on  filing  of  satisfaction-piece 11260 

not  affected  by  cancellation  after  discbarge  in  bankruptcy. . .   1268 
after  reversal  or  modification  and  pending  appeal  to  court  of 

appeals.   1821 

docketed  against  decedent,  entitled- to  preference 2719 

against  executor,  etc.»  does  not  bind  decedent's  realty  unless 

expressly  charged 182S 

l>  against    executor,    etc.,    after    removal   does    not   bind    estate 

''  or  successor -. 1830 

'  preference   in   creditor's   aetion    on   realty   not   aKened   over 

individual  debt 1852 

in  creditor's  action,   no  lien  on  realty  aliened   before  notice 

of  lis  pendens  or  judgment 1853 

not  affected  by  order  exempting  insolvent  debtor  from  arrest 

r  or  imprisonment 2198 

of  judgment  of  justice's  court 8017 

ini.  Dbvects   and   tatieuiAKiTiss. 

^  defects  cured  by  judgment  on  verdict,  etc. . . .  i 721 

informalities  in  entering,   and  in  roll  cured  by  judgment  on 
verdict,  etc 721 

referee's  omission  to  take  oath  docs  not  vitiate 721 

'  amendment,  when  against  defendant  by  fictitious  name 1251 

III.  Vacating  and  setting  aside. 

in  court  of  claims 265 

extension  of  time  of  heir,  etc.,  of  deceased  i>arty,  to  move..     785 

for  error  at  interlocutory  reference  or  inquisition 1232 

motion  for  irregularity  to  be  made  within  one  year 1282 

motion  for  error  in  fact  to  be  made  within  *two  years 1290 

by  party 1283 

after  party's  death  1284 

by  person  not  a  party ..i  £386 

by  one  of  several  parties 1286 

notice  of  motion  1287 

notice  to  grantees  of  property  affected 1288 

service  of  notice «...  1289 

exceptions  for  disability   1291 

restitution •••»..«  TfSBt^ 

modification  of,  for  dower,  when  rental  value  changes 1614 

Mvoking  judgment  of  separation,  on  reconciliation 1767 
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INDBX. 
JtndKWkewttu  —  Contlniied. 

IX.    RSSTXTUTION  ON  KEVSRSAL  OR  VACATING. 

when    defendant    served   by   publication    defends   after  final 

judgment ^ 

on  granting  new  trial lOCd 

when  vacated   or  set   aside 1292 

on  reversal  or  modification  on   appeal K^ 

interest  on  judgement   of  restitution 1^ 

when  property-  sold   13i23 

does  not  affect  title  to  property  sold 445,  13SS 

recovery  of  purchase  money  on  eviction  of  purchaser  under 
sale  on  execution « 1IT9 

X.  Assignment. 

ma^  be  assigned ^^} 

assignor  must  acknowledge'  assignment 13S2 

on  vacating  or  reversal,  carries   cause  of   action  only  when 

assignable  before  judgment Vt]2 

may  be   filed    12T'^ 

to  be  noted  on  docket  when  filed 1^') 

receiver,  etc.,  may  file  notice  of  appointment  and  ownership..  1^ 
assignee  for  benefit  of  creditors  may  file  notice 1%} 

'XL  Ehfokcement* 

stay  pending  appeal  or  new  trial,   see  "Appeals;  "   **  New 

Trial." 
not  to  be  stayed  on  appeal  for  more  than  thirty  dayt  without 

security  . 13S1 

suspension  of  sale  of  realty  pending  appeal  from  refusal  of 

specific   performance    ISS 

for  money  on  contract,  not  to  be  enforced  by  imprisonment..     K 

when  enforceable  by  execution   12tt 

execution  on  judgment  of  court  of  claims 2Sl 

on  decree  for  money  by  surrogate's  court 2r>54 

when  enforceable  only  against  attached  property 707,    7^ 

by  punishment  for  contempt  1211 

how  real  property  sold  under  direction  of  1242 

sale  to  be  by  auction  and  in  da3rtime 1^ 

conveyance  on  sale  under,  to  state  person  whose  interest  is 

solcl i:« 

levy  on  real  property  after  ten  years VSi 

notice  of  levy  on  real  property  to  be  recorded  and  indexed. .  !^ 

appointment  of  referee  to  do  act 1^ 

of  receiver  by  or  after 712 

of  judgment  for  necessaries,  etc.,  against  earnings,  trust  in- 
come,  etc ^^l 

of  judgment  on  award  in  arbitration 2?'**^ 

of  atfirmance  or  modification  on  appeal 171^ 

against    executor,    when    to    be    enforced    against    decedent's 
property IIM 

Of  justices'  courts, 

issuing  execution ..••.••• WIT 

against  person.  . .^''^ 

on  judgment  against  joint  debtors « 2>ti^ 

not   affected   by  discharge   from   imprisonment   on  execti« 
tion 5'BT 

XII.  Contribution  between  debtors. 

enforcing  hy  original  judgment  after  sale  on  execution W** 

preserving  lien    of   original   judgment    for  purpose   of   contri- 
bution  H^ 

entry  on  docket  to  preserve  lien  of  original  judgment 1*** 

Xin,  Satisfaction. 

presumption  of   satisfaction STfli,    JJJ 

on   composition   by  one  joint   debtor..... 1W5,  IW* 

on  redemption  by  creditor  of  reilty  sold  on  execution Ijj 

bj  attorney  in  tact •••••••••••••• 4  UN 


INDBX. 

tndmwm^wktm  —  Continued. 

Xm.  SATisrjLcfiOM -»  Omtinncd. 

by  assignee : 1200 

by  attorney  in  action i^R 

revocation  of  authority  of  attorney ^266 

aatisfaction-piece  to  be  executed   by  party   or   bit  executor, 

etc 1260,  1261 

to  be  acknowledged   .,«•.....  1200 

entry  of  satisfaction  by  execution 1264 

certified  copy  execution  and  return  satisfied  may  be  filed 1266 

dockets  of  transcripts  to  be  satisfied  on  certificate  of  clerk. .  1267 

CIV.  Cancellation;  dischargz. 

cancellation  upon  discharge  of  insolvent  debtor 2182 

discharge  after  adjudication  in  bankruptcy 1268 

notice  of  application  to  cancel  against  bankrupt 1268 

XV.  Epvect;  conclusivensss. 

of  court  of  claims  a  bar 260 

of  dismissal  not  a  bar  unless  on  merits 1200 

collusive,  not  a  bar  to  action  for  penalty  or  forfeiture 1806 

against  heir  or  devisee,  bars  action  against  executor,  etc 1821 

in  ejectment,  conclusive  as  to  parties  and  privies 1524 

conclusive  effect  in  action  to  annul  marriage 1754 

effect  of  judgment  against  officer  of  unincorporated  associa- 
tion   1021 

on  award  in  arbitration   2380 

against  executor,  etc.,  not  evidence  of  assets 1824 

on  eviction  of  purchaser  at  execution  sale,  remains  in  force. .  1480 

foreign  judgment  does  not  affect  right  of  arrest 552 

right  of  arrest  for  fraud  not  affected  by  judgment  for  price, 

etc 662 

against  sheriff  for  escape,  evidence  of  damages  in  action  on 

bond  for  jail  liberties 16i 

BVI.    ACTlOHt   ON. 

limited  to  twenty  years » 376 

adverse  possession  under  •*...  360 

limitation  of  action  on,  of  court  not  of  record 382 

when   cause  of  action  on  judgment  of  court  not  of  record 

accrues 882 

when  action  mav  be  brought  on  judgment 1013 

when  proof  of  jurisdiction  necessary 532 

how  pleaded ^ 532 

proof   of  jurisdiction   and  judgment    of  justice  of  pcodc  of  ^1 

another  state. 048-051  ' 

In  fiutice's  court. 

jurisdiction  over  action  on 2862 

how  proved 3155 

action  on  justice's  judgment  against  joint  debtors......  3021 

costs. 3154 

Iwdsment  Creditors. 

action  by,  for  sequestration  and  distribution  of  corporate  prop- 
erty .  .  . ,,.  1784 

to  enforce  judgment  for  necessaries,  etc.,  against  earnings^ 

trust  income,  etc 1391 

judgment  creditor's  action  "  defined  ,..,«,.  3348 

judgment  creditor  "   defined ,  3343 

action  to   discover  and   apply  property,    see  "  Creditors'    Ac- 

TIOWS/' 

action  by,  to  charge  property  of  joint  debtors  not  summonet^ 
see  "Joint  Dutors." 

1189 


M 
M 


r 


INDEX. 

Jndflrment  Debtors. 

discharge  of,  from  arrest  or  impris0aaient»  see  "  Exbcvtiom;" 
"  Insolvent  Debtors."  * 

JvAicial  Departments. 

designated.  .  • 39 

Jurisdiction. 

and  powers  of  courts  continued... 4 

o£  court  of  claims SSI 

of  appellate  division  on  appeals  from  orders  and  judgments  of 

court  of  claims   2iS 

of  city  court  of  New  York 315,   3iC 

over  actions  for  services,  assaults,  etc.,  on.  vessels 317 

no  admiralty    or   maritime  jurisdiction 317 

cannot  naturalize  an  alien 319 

of  county   court 34') 

co-extensive  with  supreme  court 34S 

power  to   remit  fines  and  penalties 350.    XA 

of  surrogate,  general 247:: 

to  be  presumed   2473 

not  lost  by  defect  in   record 24T4 

effect  of  exercise  of 24T? 

as  against  surrogates  of  other  counties 247^ 

concurrent  of  two  or  more  surrogates 247T 

of  justice  of  the  peace  must  be  expressly  conferred 2>$1 

general,   civil 2>*fi 

cases   excepted   from   civil , 2<<SS 

residcntal  requirements 'Ji^S 

residence  of  corporation  for  purpose  of 2868,  2^71^ 2>M 

ouster  of  jurisdiction  on  answer  of  title  to  realty...  3951 -^■''i^ 

of  Hudson   mayor^s  court Xi'A 

of  Utica  recorder's  court 31*^8 

of  Oswego  recorder's  court 4 31t< 

of  city  court  of  Yonkers .<l2fW.  .tS^» 

of  Albany  city  court .S223.  :{i'4 

of  Troy  justice's  court 3223.  3224 

of  Rochester  municipal  court .•,.•; ; S!!5 

provisional  remedy  gives  jurisdiction  of  action il^\ 

demurrer  to  complaint  for  lack  of 4*^ : 

to  counterclaim  for  lack  of 49$ 

lack  of,  not  waived  by  failure  to  plead 499; 

does  not  avoid  undertaking  on  attachment ^\ 

when  proof  required,  on  plea  of  judgment W!  | 

proof  of  jurisdiction  of  justice  of  peace  of  adjoining  state.  94S.    ^^  ] 

in   replevin  acquired  by  seizure  before  service  of  summons Ifi** 

residence,  etc.,  required  in  action  for  divorce ITT"^  : 

in  action   for  separation IT*^- 

of  actions  apainst  foreign  corporations ITS'' 

by  non-resident  af^inst  foreign  corporation.  ..,• IT*^ 

by  one   foreiKn   corporation   against   another 17*^ 

of  procecdinjsrs  to  discharge  insolvent  debtors  from  debts 2''^ 

of  summary  proceedings  to  recover  nosscssion  of  real  proncrtv..  2214  ' 
over  custody  of  persons  and  care  of  property  of  idiots,  lunatics         ! 

and  habitual  drunkards 2S29  | 

i 

JTary  mnd  Jtirors.  I 

"trial  juror"   equivalent  to   "petit  juror" JWS  I 

"trial   jury"   equivalent   to   "petit   jury" 334S  ! 

"notify"    equivalent    to    "summons"... 3S4T  , 

jury  of  part   aliens   abolished H^   1 

jurors  in  criminal   cases ............,,,,..  3SW 

panels  may  he  ordered  to  be  destroyed Jl 

misconduct  of  juror  a  contempt .•••••••-•••••••« M 
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forfeiture  and  daiMves  fbr  taking  ^ift  or  btflba. ..••4.#*4««JU  JIM 

for  makins  gift  or  bribe  to  jvror.. ,..«^.,..W->  UM 

•  how  procured,  on  commission  iov  appointment  of  con^ittce  of 

incompetent. .,s 2880 

bow  summoned  on  writ  of  assessment  of  damages. , 2100 

summoning   and    impanelling    in    summary    proceedings   to    re- 

coTcr  possession  of  land. .,, , , » 2247 

to  be  sworn  and  summoned  on  writ  of  assessment  of  damages.  .2110 

sheriff,  etc.,  to  keep  jury  in  special  proceeding.  ^.,  .....^  .#.. .  1196 
fine    for  misconduct  of  officer  attending  jury   in   speci&l   pl-o- 

ceeding.  1196 

I.   QT7AX,inCATTOH8;    SBLCCTION    AKD    ATTSKDANCV    OF    tMSL  7U101I 
BLSKWHSas  THAN   IH    NTW  TOEK  AW  KXir«l  COUNTItS. 

1*  QualiHcatioHS. 

^ni^ifisations. <.•«....* » • » <•  m 1027 

by  possession  of  real  estate  under  exoeutory  con- 
tract  •• 1028 

certain  public  oftcers  disqualified .<•. •«•>... 1029 

exemptions  from  service  1090 

evidence  of  -«Kemptisa.  ...» 4»*(*.k»  1^1 

exemption  for  actual  service  in  New  York  county.. 1084 

disqualified  and   exempt  persons  to  be  discharged   from 

service ,..,...., 1082 

when  excused  from  serving •.^...r«»..  1038 

application  of  sections  1027-1033 ,... 1084 

S.  Preparation  of  lists;  drawing;  notification. 

supervisor,  town  clerk  and  assessor  to  make  jury  list. . . .  1086 

names  to  be  taken  from  aasessmeot'roU t #  •  •  1086 

duplicate  lists  to  be  filed  with  countv  and  town  clerks..  1087 

county  clerk  to  make  and  deposit  ballots . . . , 1088 

old  ballots  to  be  destroyed , 1030 

notice  to  town  officers  to  transmit  jury  list ^ 1089 

to  scxvc  for  tbfce  years ...    1040 

preparation  of  jury  list  in  citic;s. • . . .  f^ 1041 

number   of  jurors  to   be   drawn   for  each  jury   ^rm   of 

courts  of  record « •  • 1042 

when  drawing  to  take  place t  •  >,« 1042 

drawing  and  notification  of,  in  county  court....', 357 

drawing  of,  for  adjourned  term  of  court 84 

notice  of  drawtne ''. 1048 

sheriff  and  county  judge  to  attend  drawing. . .  .^ 1044 

sheriff  or  countv  judge  not  appearing,  to  be  again  notified.  1046 

officers  required  to  be  present  at  drawing ,..  1046 

method  of  drawing   1047 

minute  of  drawing  to  be-  made 1047 

list  of  persons  drawn  to  be  delivered  to  sheriff 1047 

sheriff  to  notify  jurors  and  make  return 1048 

list  of  jurvrs  drawn  to  be  furnished  to  applicabtsc 1049 

names  of  jurors-  who  have  served  to  be  kept  in  separate 

box 1080 

not  appearing  to  be  returned  to  ballot-box 1060 

drawing  to  be  from  second  box  when!. first  exliausled. . . .  1061 

third  jury  box  to  be  kept • 1062 

names  to  be  deposited  in  third  box .'.• 1068 

court  may  direct  drawing  from  third  box  to-fiH  panel...  1064 

notification  of  jurors  drawn  by  order  of  court 1066 

justice    of    supreme    court    or    county    judge    may    order 

additional  iurors  drawn   1066 

order  for  additional  jurors  to  be  filed  with  county  clerk. .  1067 
supreme  or  county  court  may  order  clerk  to  draw  addi- 
tional jurors * r 1068 

attendance  of  panels  in  Albany  county 1068 

drawing  of  additional  jurors..... ...«.». »«.^t«>» 1066 


Jmrr  And  Jurors  —  CoBtlnned. 

III.  Qualifications;  cblbctton  and  attbhdaitcb  op  tual  jumms 

IN    KINGS  OOVMTV. 

ODrmpt  oBuseion  of  juror's  name,  felony IIR 

willful  neglect  by  commissioner  a  misdemeanor 1159 

refusal  of,  o.r  false  information,  a  misdemeanor 11$} 

suppression  of  notice  a  misdemeanor ll^i 

false  certificate  of  physician  a  misdemeanor 1161 

1.  QuQliHcations ;  exemptions, 

qualifications 1029,  1126 

exemptions   from   service U-T 

proof  of  right  to  exemption 1IJ8 

oonunissioQcr  to  receive  evidence  of  exiempdon 1132,  1131 

grounds  for  excusing  from  service 1130 

2.  Commissioner  of  jurors, 

to  select  jurors   1132.  llSi 

revision  of  jury  lists  under*  supervision  of  justices 1132 

examination  of  jurors  as  to  qualifications 1133 

to  receive  fees  and  fines  for  benefit  of  county 11X3 

to  provide  office,  etc.,  for  commissioner 1134 

to  receive  evidence  of  exemption 1136 

clerk  to  certify  attendance,  excuses,  fines,  etc.,   to  com- 
missioner  1131 

to  collect  fines   1135 

to  report  and  pay  over  money llC 

8.  Jury  lists;  drawing;  attendance. 

length  of  service  required. 112^ 

how  selected 1133 

assessors  to  return  persons  liable  to  -service 1133 

to  be  selected  by  commissioner 1135 

how   selected    from   assessors'   returns 1135 

publication  of  notice  of  selection 1131 

preparation  of  list  of  trial  jurors 1137 

filing  list.    11« 

supplemental  lists. 1139 

ballots  to  be  prepared  and  deposited  in  box 1131 

notice  to  officers  to  attend  drawing IIH 

number  to  be  drawn 11# 

proceedings  preliminary  to  drawing 1141 

,  mode  of  drawin^r   11(3 

minute  of  drawing Ili3 

boxes  to  be  sealed  after  drawing: lUI  \ 

procedure  on   drawings   after   first 1144  j 

correction   of  lists    Hi* 

drawing  from  second  box  when  first  exhausted 114^ 

panel   to  be  transmitted  to  sheriff 114^! 

notice    to    attend    term 1129,  H*?  \ 

days  for  which  jurors  notified ll-T 

power  of  judffe  to  excuse I14T 

jud^e  may  change  day  of  attendance IHT 

commissioner   to   make   return  of  service 114* 

order  for  new  panel  during  term , 1149 

drawing  of  new  panel  during  term 114' 

•  notice  to  new  panel  drawn  during  term. 114) 

I  compensation  to  judges  for  services  relatin|f  to ll'| 

jurors  in  special  proceeding  before  county  judge U-^' 

may  be  arrested  and  compelled  to  serve 11^ 

4.  Imposition  and  enforcement  of  Unes, 

fine  for  non-attendance   •• ••••• VSi 

notice  to  delinquents  to  show  omM UM 

1184' 
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III.  QOALXFicATioNs;  sxLECTiON,  ETC.— ContUmtd. 

4.  Imposition  and  enforcement  of  fines  —  Contiaued. 

board  for  remiMion  and  ienforoemont  of  fines «••••  11S4 

powers  of  board  •..«• i>^.««^«...  1154 

cominiasumer  to  collect  fines 1155 

return  of  unpaid  fiaea 1155 

precept  to  levy  on  personal  property^ •*...  1155 

enforcing  return  of  precept  by  commissioner. , , . . .  1156 

unpaid  fines  to  be  docketed  as  judgment 1156 

lien  of  unpaid  fines  on  real  property. «, 1166 

execution  for  unpaid  fine..... ..« 1156 

discharge  of  Uen  for  unpaid  fine ,...  1157 

rV.  Spscial  am  intuCK  juar. 

what  courts  may  order , 1063 

terms  of  order  for jk,.,  1063 

notice  of  striking , ; 1064 

mode  of  striking 1066 

notice  to  jurors  to  attend 1068 

jury  formed  as  in  other  case^ .....»*...  1067 

drawing  additional  jurors  or  talesmen «< 1067 

peremptory  challenges ,1<^ 

disqualification   of   clerk  or  commissioner  of  juror's   for   2n-  * 

terest. 1068 

',            party  applying  for  struck  jury  to  pay  expeosca. 1069 

V.  FoKSXGir  jTjav. 

^  copv  of  order  for,  to  be  delivered  to  sheriff. ••• •••p...  1070 

mode  of  obtaining  ..,.. 4.,^.r.«,..«^..«  1071 

notice  of  drawing ..••.. »«• 1070 

:  notice  to  jurors  to  attend •...•• 1071 

L 

VI*   CotXBCniOH  OP  riKES  ACAIXST  ^MMVQVMMtB,     .    . 

'  See«  also^ 

' '  as  to  New  York  county,  supra,  II;  4. 

^  as  to  Kings  county,  tupfa.  III,  4. 

i  as  to  other  parts-  of  the  state,  sii^prOj  I,  8. 

' '  elerk  to  issue  warrant  to  doHect-  to  sbertit >. . . .  2204 

['  to  wham  warrant  issues  when  delinquent  resides  id  aoother 

i>  county. 2294 

'  levy  of  execution  on  pcrsonhl  property  under  warrinl 2206 

*  arrest  of  delinquent  under  warrant 2296 

'  return  of  warrant .* 2297 

^  proceedings  to  compel  sheriff  to  return  warrant 2297 

'  tssuance  of  new  warrant  on  return  of  first.  ......'....».•....  2298 

clerk  of  court  to  malce  schedule  of  fines  imposed 2293 

In  special  proceedings. 

fine  for  non-attendance   .•.•»««»..*......*..^..f  ••••••  1196 

notice  of  Imposition  of  nne ». 1197 

remission  of  fine ,.,,....  1197 

special  return  of  delinquency  and  fine 1198 

collection  and  remission  of  fine  by  county  clerk... 1199 

Wl.  TaiAZ.  vr  jury.    See,  also,  "  TaiAt."  , 

feigned  issues  abolished  ..•••>•••.••••••••••*•••••••  828 

to  be  had  as  prescribed  by  code * 1190 

venire  to  procure  jurors  not  necessary. ••• ,*^»»»  1191 

what  issues  are  triable  by »••«•«•••••  968 

specific  qnestions  where  jury  trial  not  of  right,.... »«««^y««.  823 

trial  may  be  cc^ntinued  beyond  term ...••••,i«.«*«*  4B 

jury  n^ay  be  discbaiB«d , on  Sunday «.»,.»»fv,i»«»*«  ^^^0 

of .  fact  ui  partition ....••*••■•«••  v^«<^ •  •  • 
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VII,  TuAL  BY  JURY  ■:-■  Continued. 

view '!n  action  for  waste •••.•••••• 1^ 

istue  of  adultery  in  action  for  divorce ITTh 

action  to  annul  corporation  triable  of  right... 1^ 

in  nature  of  quo  warranto  triable  of  right IK/' 

\         ^  to  vacate  letters  patent,  triable  of  right 18.'^ 

issues  of  fact  on  alternative  mandamus 3)^ 

order  for  trial  of  questions  of  fact  arising  on  prohibition ^^ 

'  application    for   insolvent    debtor's   discharge   on    demand   of 

contesting  creditor Sldl 

summary  proceedings  to  recover  {possession  of  land 22ti 

questions  to  be  stated  on  application  for  appointment  of  com-  ^< 

mittee   for   incompetent 23M 

questions  of  fact  in  proceedings  before  surrogste  to  sell  realty      j 

to  pay  decedent's  debts , 25fl 

to  New  York  county,  of  proceedings  in  surrogate's  court  for     J 

probate  of  will 25^ 

upon  reversal  of  decree  of  surrogate  in  orobate  case. 2SS| 

action  to  determine  validity  of  will,  triable  of  right 285^ 

)         demand  for,  in  justice's  court. 299 

<g  .    in.  marine  causes  in  N.  Y.  city  court SS 

Vtll.   FOKMATION    or  THE  JURY  AT  TBfe  TKtAL. 

^^r*  clerks  to  prepare  and  deposit  ballots • 1' 

'  'i  to  draw  ballots  . . « ••....* 11* 

mode  of  drawing T 

persons  drawn   from  jury ...« ...11 

disqualification    f or^  relationship T 

objection  for   relationship U' 

ballots  drawn  deposited  in  second  box !!■ 

"  returned  to  first  box  when  jury  discharged HJ 

of  iibsent  and  excused  jurors  returned  to  first  box llj 

second  jury  may  be  drawn  before  first  discharged 11<1 

when  talesmen  to  be  procured  or  Jurors  drawn    from  third 

box .,....,•  1171.11* 

disqualification  of  sheriff  to  stimmon  taleamen.... 11] 

notice  to  talesmen  afli  return  thereon II] 

fine  of  talesmen  for   non-atttodance. • 11] 

exceptions  and  challenges  t^  talesmen U] 

•    '  »no  objectibn  that  jurors  not  on  original  |»siiel II] 

■  .  peremptory  challenges.  . U' 

no  challenge  because  officer  drawing  party  or  intere^ed ^^ 

because  officer  notifying  party  or  interested H] 

not  disqualified  because  resident  or  taxpayer  of  municipalitT.  V< 

stockholder  of  corporation  partv  subject  to  challenge 11^ 

employee  of  party  subject  to  coallenge H^ 

challenges  tried  by  court  only • *...«..... Il<^ 

review  of  determination  of  challenges  Il'^ 

IjX.  Verdict. 

trial' deemed  t6  contliiue  UDti|  verdict...... 

may  be  discharged  on  Sunday 

discharge   on    failure  to   agree 11 

proceedings  after  disagreement US 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires H* 

to  assess  damages  in  action  for  money , llSSi 

to  find  single  damages,  and  court  to  increase,  when   double. 

etc.,  damages  given    , U^ 

\  rendition  of  verdict,  subject  to  opinion  of  court H*? 

general   and   special   verdict  defined , ll*| 

^  when  general  or  special  verdict  to  be  rendered 11* 

'  •  -stppeal   from  judgment  where  general  or  special  verdict  ren-       \ 

'■     dened Uj 

,,    •      apecial   finding  controls   general   verdict ...• H* 

"^'^       '  entry  of  verdict *•• «• 
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XX.  VxRoicr  —  Continued. 

entry  of  judgment  on  verdict 1180 

mistike  in  name  of  juror  cared  by  judgment  on  yerdict,  etc..     721 
no  civil  or  criminal  liability  for  verdict 1102 

X.  Fees  akd  compensation  or  juroes. 

fees. 3318 

mileage. 3314 

supervisors  may  make  allowance 3314 

extra  pay  upon  protracted  trials • ....«» 3315 

fees  in  special  proceedings 3316 

compensation   on   commission   for  appointment   of   committee  . 

of  incompetent '2333 

sherifTs  fees  for  notifying 3307 

XI.  JuaORS  AND  JVKY   TEIAU   IN    JUSTICES*    COURTS. 

delivery  of  jury  list  to  justice. 2000 

venjre 2001 

in  action  between  two  towns  or  cities ^S^ 

delivery,  execution  and  return  of  venire '  ftOOS 

preparation  of  ballots  2004 

drawing  jurors.  . *...  2006 

attachment  against  jurors  in  default 2006 

new  venire.    2007 

talesmen 2007 

jurors'   oath 2000 

mode  of  hearing  cause 2000 

rendition  of  verdict 3007 

discharge  on  disagreement 3006 

new  venire   on   aisagreement 3006 

imposition  and  collection  of  fine  against  defaulters. 3000 

fees. : 3326 

^pjitiee  of  the  Pesuse  and  his  Court. 

mduded  in  term  "judge" 8343 

not  a  court  of  record 8 

removal  of  action  to  county  court  of  Kings 2064 

provisions  applicable  to  Rochester  municical  court .^226 

provisions  relatihg  to  justices*  courts  in  Brooklyn,  see  **  Brook-' 
tYN  Justices*   Courts." 

county  court  may  remit  fine  imposed  by ; 863 

may  discharge  person  committed  for  non«payment  of  fine.    868 

I  Powers  and  duties. 

application  of  general  provisions  of  code. 8184 

tavern-keepers  disqualined 2866 

members  of  legislature  not  compelled  to  act  as. ...........»..'  2867 

general  powere. .1 2868 

nay  be  excused  from  serving  as  juror < 1088 

when  to  attend  drawing  of  jurors 1046 

to  hold  court  within  his  town  or  city 2868 

court  not  to  be  held  in  room  where  traffic  in  liquor  author- 

lEed ;....  2866 

when  office  to  be  kept  open 3141 

may  take  oaths  and  affidavits 842 

to  furnish  transcripts  and  copies 8140 

may  give  transcript  of  Judgment  after  expiration  of  term....  8028 

proceedings  before,  may  be  proved  by  Justice's  oath 040 

to  make  return  on  appeal  after  expiration  of  term 8064 

transfer  of  action  on  exoiration  of  term M60 

because  justice  material   witness x  {161 

proMdufc  upon  transfer  of  action... f  uS2 
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INDBX. 

Jnatlee  of  tko.  C^aoe  mwA  m*  Court  —  ConAiAmed* 

X.  IUpuevin. 

jurisdiction  of  action  

when  action  may  be  brought 2919 

requisition  to  issue  concurrently  with  summons 2KA 

affidavit  and  undertaking 29^ 

requisition ».. 2B*1 

execution  of  requisition !2SS2 

aervice  of  summons,  affidavit  and  requisition  on  defendant...  29^22 

return  of  constable 2d2S 

exception  by  defendant  to  sureties  on  plaintiff^s  undertalDBf.  2SC4 

proceedings  by  defendant  to  reclaim  chattel 2925 

justification  of  sureties 29CM 

to  whom  chattel  to  be  delivered 2SG7 

penalty  for  wrong  delivery  of  chattel 268 

claim  of  title  by  third  person 2SS9 

defendant's  answer  may  demand  judgment  for  return. 29BO 

execution  on  judgment  for  delivery 1373,  1T31.  2961 

damages  for  injury  to  chattel 1722.  2SC1 

Terdict 1726,  2JC1 

final  judgment,  docketing,  etc 1730,  29ri 

Issuance  of  execution   3tEvS 

action   on  undertaking   1733-1735.  2S?1 

proceedings  when  summona  not  personally  aerved 2K3 

action  not  affected  by  failure  to  replevy 2B63 

XL   FtKAOIllOt. 

when  iastse  to  be  Joinad • 29&4 

Issue  to  be  joined  before  adjourameitt  had 2K>4 

pleadings  enumerated  .  . 2I«S} 

complaint 2M 

verification  of  written  complaint 'S^^ 

joinder  of  causes  of  action    15^'? 

answer 'Sk^ 

verification  of  written  answer   lSv.> 

demurrer 2C^ 

amendment  on  decision  of  demurrer 2f^* 

may  be  oral  or  written 24' 

general    rules 124* 

setting  forth  account 2^1 

instrument  for  payment  of  money 2941 

bill  of  particulars '^- 

immatcrial  variance  to  be  disregarded 2Hi 

amendments 2^ 

counterclaims 2^^ 

of  party  suing  or  sued  in  representative  capacity -^ 

when  neglect  to  counterclaim  bars  action 2M7,  ^ 

XII.  Answer  op  titls  to  keal  novsiTT  amd  yrocbeoinos  thbeiov. 

answer  of  title  to  real   property    2*^^ 

undertaking  of  defendant  on  answer  of  title '^\^ 

discontinuance  of  action  in  justice's  court    '•5*,'^ 

in   what  court  new  action  may  be  brought ^*^ 

effect  of  failure   to  give  undertaking 2*' 

dismissal  when  question  of  title  raised  by  plaintiff j^L' 

pleadings  in   new  action    ^! 

when  undertaking  before  jusUce  available    U^l 

as  to  one  of  several  causes  of  action ...2;^^ 

XIII.  Actions    to    foreclosk    mechanics*   lieks    in.      See    V  Fow- 

closure;"  "  Mechanics'  Libns." 

XIV,  Proceedings  for  suffering  animals  to  stiay.  See  "StbaiS''* 
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INDBX. 
stiee  of  Ui«  Fea«e  m»A  hUm  Qoiirt  —  C/<Mi|lmi^d, 

/.   ADJOUmNMBHTS.  1 

by  jtutice. 2969 

on  application  of  plaintiff « *.:'....  2960 

of  defendant ^ 2961 

nndertaking  on  application  by  defendant **^ 2962 

vithont  undertaking  when  defendant  in  custody.  *\. ..»,.., ..  2963 
trndertaking  for  discharge  of  defendant   from  custody  pcnd* 

ing  adjoarnment.  . « 29QS 

discharge  of  defendant  on  adjournment  by  plaintiff ...,.»..';../ 2^4 

Sttb6c<iuent  adjournments  on  application  of  defendant.. V  2D65 

may  impoce  terms  on  adjournment « » ^ . .  2966 

not  to  exceed  ninety  days , • 2968 

on  issuing  attachment  for  witness t ,, .  2967,  2968 

adjournment  pending  return  of  commission  to  take  testimony.  2983 

L    WlTKISSBS. 

general  provisions  relating  to  subpoenas  not  applicable 869 

when  subpana  may  issue 2969 

service  ot  subpoena  • 2970 

attachment  against  defaulting  witness 2971 

execution  of  attachment   2972 

who  liable  for  fees  on  attachment 2972 

eacecution  of  attaehment  in  adjoining  county 2973 

fine  for  refusal  to  attend  or  testify 2974 

imposition  of  fine   « 2976 

minute  of  conviction  of  delin^oent  witness. ..  v.  .«...<.  .i^.. .. .  2976 

execution  for  fine  against  delinquent  witness 2977 

application  of  fines  of  delinquent  witnesses «» 4  it  2^^ 

defaulting  witnesa  liable  in  damages , .'  2979 

oath 3000 

commitment  for  refusal  to  be  sworn r*«  3001 

contents  of  warrant  of  commitment «,.....<.,  , . .  3002 

imprisonment  of  recusant  witness ^ . .  3002 

adjournment  for  recusancy  of  witness .^ . , . .  3003 

determination  of  competency  of  witness. .'.'...  3006 

adjournment  on  issuing  attachment  for  witness..* 2Sfi7,  2968 

may  compel  production  of  books  by  order. 867-869 

habeas  corpus  to  bring  up  prisoner  to  testify  in  suit  pen(fing 
before. , 2Q10,  2011 

n.   COMKISSIOK  TO  TAKB  TESTZMOKY. 

to  examine  witness  upon  interrogatories ..<...  2980 

orally.  .  . 2981 

when  and  how  commission  granted'. ..»....*.*..<...  2982 

adjournment  of  trial  pending  return - 2983 

execution  and  return  of  commission » . .  4. . .  2984 

reeeipt  of  commission  and  return  by  justice ;.'...  2986 

certificate  of  execution  ........<..-.....  2986 

admissibility  and  effect  of  deposition 2986 

powers  of  commissioners 2987 

HI-  Juay  AMD  jvaoRS.    See,  also,  "  Jtray  and  Jtjaoas." 

delivery  of  jury  list  to  juatioe « • . . « 2990 

Tcnire.  .  .  .; , ,....,.,,,...  2991 

in  action  between  twQ .  towns,  etc ,,....  ^ « 2992 

peremptory  challenges.  ..*. ^-i***  1176 

constable  to  keep  jury  after  charge 3006 

oaih  of  coaakable  to  keep,  jury 8006 

rendition  of  verdict 3007 

discharge  on  disagreement 8006 

new  venire  on  disagreement  of  jury ...».•  ^ .  .4 .. .  3008 

imposition  and  collection  of  fine  against  defaulters '. . . .  3000 

deltvery.^  execution  and  return  of  venire 2998 

preparation  of  ballots , » ^ 29M 
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Justice   of^'fll^  PtfUee  a^A  HI*  Coii»t  — *  C<»ntUi««. 

XVIII.  Jury    and   jurors  —  Continued. 

drawing  jurors 

attachment  against  jurors  in  default  

new  venire   . 

talesmen 

juror's  oath 

to  hear  proofs 

juror's   tees 

XIX.  Trial. 

effect  of  failure  of  defendant  to  appear 

effect  of  verified  complaint  where  defendant  fails  to  appear.  "^ 

justice  to  try  facts  if  jury  not  demanded -* 

demand  of  trial  by  jury  

jurors  to  hear  proofs  2.0 

witness'  oath  . 9i 

commitment  of  recusant  witness    iSOOl.  •M 

adjotn'nment  for.  recusancy  of  witncsa 

admissibility  of.  ex  parte  affidavit M 

deter rainatioii  of  competency  of  witness M 

constable  t«  Meep  jury  after  charge 

rendition  of  verdict )< 

plaintiff  need  not  be  called  before  verdict  received 

nonsuit  or  discdhtsnuanoe  not  permitted  after  charge  of  jury 

discharge  of  jurv  on  disagreement 

new  venire  on  disagreement  of  jury 

part  of  verdiCt  or  occiaiodB  nay  oe  remitted , 

SIX*  JUDGMXKT. 

plaintiff  to  prove  case  on  defendant's  default , 

offer  of  judgment  by  way  of  compromise 

dismissal,  when  account  exceeds  HOO 

of  nonsuit 

on  verdict  or  decision 

when  to  be  rendered  and  entered 

on  counterclaim , 

entry  on  remission  of  part  of  verdict  or  deciaion 

transcript  may  be  docketed  within  six  years 

Issuing  execution 

lien  ui>on  real  property •« 

execution  against  person   

docketing  transcript  of,  in  action  for  chattel 

docketing  transcript  an  another  county. 

justice  may  give  transcript  after  expiration  of  term 

transcript  bv  town  or  ci^  clerk  after  death,  etc«,  of  justice. . 
not  affecteo  by  discharge  from  imprisonment  on  execution.. 

judgnjcnt-roll  on  appcri 

rendition  and  entry  agaitist  joint  debtors 

execution  on  judgment  against  joint  debtors 

docketing  transcript  of  judgment  against  joint  debtors 

••         action  on  judgment  against  joint  debtors Sj 

how  proved  in  action  on 

costs  in  action  on  judgment 

transcri^   of   docket,   etc..   of    justice   of   another   state  prr- 

sumpthre  evidence  of  jurisdiction^  etc .^ 

authentication  of  transcript  of  docket,  etc.,  of  justice  of  an- 

other  state : 

oral  proof  of  proceedings  and  judgment  of  justice  of  peace  of 

another   state 9Sl 

proof  of  judgment  of  justice  of  another  state   maj  b«  r^ 

butted    W 

1.  By  confession, 

entry    M» 

mode  of  confessing  judgment JHI 

Urben  judgment  void 3B0 


Mtlee  of,^^  r«#ce  «ui4  ^U  ^•wrt^f?#«tlM««#»    .  ^.i      • 

IL   EZSCUTIONS. 

county  clerk  to  issue  on  docketed  judgment • . ;  8017-8010 

p  on  judgment  docketed  with  county  clerk  .••«• 8043 

*  when  justice  may  issue ,..•.«••• 8024 

j,  general  requisites  of • 8025 

!  en  judgment  for  money. 8026 

i  renewal  of 3027 

exempt  property 3028 

indorsement  of  levy 3020 

notice  of  sale 8020 

mode  of  levy j. . ..  8060 

,  of  sale. 3030 

I  return  by  constable 3031 

[  may^  be  issued  after  discharge  from  imprisonment 3037 

I  issuing  on  judgment  for  delivery  of  chattel ..,«....  3038 

'  action  against  constable  for  failure  to  return 3030 

constable  not  to  act  under,  after  return  day i, . . . .  3040 

action  against  constable  for  money  collected 3041 

constable  must  complete,  after  term  expires.* 3042 

against  person 3018 

on  judgment  for  money r , . . . .  3026 

arrest  and  imprisonment  under 3032 

imprisonment  on  judgment  for  penalty  or  forfeiture....  3032 

limit  of  imprisonment ,.,«....  3033 

affidavit  and  discharge , 3034 

penalt]^  for  wrongful  refusal  to  discharge t  ^  •  •  •  •  3035 

affidavit  a  defence  for  action  to  escape, «^*...  3036 

discharge  not  to  affect  judgment , . . .  •  8037 
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:  judgment  reviewable  only  by  appeal . . , ..•...,*•.,  ^ ...  •  8044 

I  who  may  appeal ^•^•■•*  8046 

I  to  what  court  appeal  to  be  taken , 3046 

j  when  and  hoW  taken 3046 

\  from  order  on  demand  for  possession  6f  strays «....  3102 

I  from  final  order  on  proceedings  for  sale  of"^  strays... 3104 

;  service  of  notice  on  justice 3047 

I  payment  of  costs  and  justice's  fee •,..•«,»......  3047 

>  service  of  notice  on  respondent 3048 

supplyin^f  defects,  etc.,  m  perfecting  appeal »..  '3048 

\  unaertaking  to  stay  execution 8050 

[  when  stay  of  execution  operates , .  3051 

\  filing  undertaking  when  justice  is  dead 3052 

I   .       justioe's  return 3053 

f  demand  of  new  trial  as  of  right,  see  infroj   XXIII.  "  New 

TaxAL  ON  Affeal." 

justice  to  make  return  after  term  of  office 3054 

compelling  further  return 8065 

determination  of  ai>peal  when  justice  unable  to  make  return. .  8056 

>  when  error  in  fact  alleged   3057 

^  restitution  upon  reversal 3068 

setting  off  costs  and  recovery « , §0^ 

costs  below  included  in  disbursements ',,,', .'  BOm) 

jadgment-roll 8061 

stipulation  by  respondent  for  reversal ,..  3062 

bearing. • '  flM2 

dismissal  for  failure  to  prosecate «<...•.•••.  8062 

papers  on  appeal 3063 

judgment 4 8063 

costs  of  appeal #..#.v#w.<.u>i90ft 

new  trial  on  appeal  from  judgn)cnt  by  default.  ..•....*; 8064 

proceedings  on  new  trial  before  justice. ,. 8065 

to  whom  costs  awarded • ,,»«•••,••.  8066 

amount  of  costs  . . . , ,ff,»^m»p»  8067 
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INDEX. 
J««U ee  off  flM  P*ilee  ttfid  ItM  C6«rt  —  CoiktImedL 

XXIII.  NlW  TRIAL  ON   APPEAL. 

•  •Z  ^ ' ' >  ■  demand  for  new  trial  as  of  right 

i.  •-'     .     .  in  appellate  court  ^ 

undertaking  required , 

offer  to  compromise  before  return . . . .' 

■    ■  award  of  costs  on  new  trial  on  appeal 

proceedings  in  appellate  court 

offer  to  compromise  after  return 

>  amount  of  costs  on 

XXIV.  Costs, 

'  guardian  ad  litem  of  infant  plaintiff  liable  for 

of  infant  defendant  not  liable  for 

what  costs  consist  of 

to  prevailing  party 

when  allowed  to  neither  party 

on  demurrer 

'  on  judgment  of  nonsuit 

after  verdict  or  decision 

for  one  of  several  defendants 

Jn  action  of  replevin 

on  discontinuance  on  answer  of  title  to  real  property. . 

^'•''',  bn  dismissal  when  title  to  realty  pleaded  b^  plaintiff 

-on  removal  of  action  to  county  court  of  Kings  county. 

on  transfer  of  action  to  another  justice 

-  in  action  on  judgment 

of  action  brought  on  discontinuance  on  answer  of  title. 

payment  of,  on  service  of  notice  of  appeal 

setting  off  costs  and  recovery  on  determination  of  app^ 
costs  below  included  in  disbursements  recoverable  on 

of  appeal  when  new  trial  ordered • 

to  whom  awarded  on  appeal 

•mount  limited , 

of  costs  on  appeal 

on  new  trial  on  appeal. 

-  taxation.  .  .' 

increased,  in  action  founded  on  official  act , 

fees  on  attachment  of  defaulting  witness 

recovery  of  costs  wrongfully  collected , 

XXV.  Fkbs. 

special  provisions  for,  not  affected •..••••••• 

provisions  apply  to  civil  cases  only. 

fees  to  be  paid  before  services  rendered 

*  adverse  party  may  pay  fees  and  tax 

of  justice,  generally 

of  witnesses.  .   • • 

on  commission  to  take  deposition .,, 

on  sale  of  animals  found  straying • 

of  constables 

^  constable's  affidavit  upon  claim  for  travel  fcea 

jTi^stfe^**  Conft  of  Troy. 

,  Sec  "  Troy,  Justice's  Court  op  tbs  City  or.** 

Jf«fltillca.tioii. 

See  "  Bonds;  "  "  UNDKKTAKnrat.'' 
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KlaiT*  Connty. 

special  proceeding  begun  before  one  Judge  maj  be  eotitfntsed  be* 

fore  another 1 

interpreters  in •••■•. ' 

*  court  ofhcers,  messengers  and  attendants  in •     « 

<1M4 
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X  Ejuecvtzons. 

connty  clerk  to  issue  on  docketed  judgneat ;  8017-8010 

on  judgment  docketed  with  coun^  clerk 8043 

when  justice  may  issue #••.....*••••... 8024 

general  requisites  of « 8025 

en  judgment  for  money. 8026 

renewal  of 8027 

exempt  property 3028 

indorsement  of  levy 3029 

notice  of  sale 8029 

mode  of  levv aoeo 

i  of  safe. 3030 

;         return  by  constable 3031 

I         may  be  issued  after  discharge  from  imprisonment 3037 

I         issuing  on  judgment  for  delivery  of  chattel ».*•••.  3038 

I         action  against  constable  for  failure  to  return 3030 

constable  not  to  act  under,  after  return  day 3040 

action  against  constable  for  money  collected 3041 

constable  must  complete,  after  term  expires. , 3042 

against  person 3018 

on  judgment  for  money ...» 3026 

arrest  aiid  imprisonment  imder 8032 

imprisonment  on  judgment  for  penalty  or  forfeiture. . . .  8032 

limit  of  imprisonment 8033 

affidavit  and  discharge 3034 

penalt]^  for  wrongful  refusal  to  discharge tn**-«  9085 

affidavit  a  defence  for  action  to  escape ...,.,....  8036 

discharge  not  to  affect  judgment 8037 

It 


judgment  reviewable  only  by  appeal 4  •  ■  • .  8044 

who  may  appeal .•.^....  8046 

to  wtiat  court  appeal  to  be  taken 3045 

when  and  how  taken 3046 

from  order  on  demand  for  possession  6f  strays ,. 8102 

from  final  order  on  proceedings  for  sale  of^ strays. .........  8104 

service  of  notice  on  justice 3047 

payment  of  costs  and  justice*s  fee ,...«,. 8047 

service  of  notice  on  respondent 8048 

supplying  defects,  etc.,  in  perfecting  appeal » . .  SOtO 

nnaertaking  to  stay  execution , 8050 

when  stay  of  execution  operates 3051 

filing:  undertaking  when  justice  is  dead 3062 

joatioe's  return 8053 

demand  of  new  trial  as  of  right,  see  infra,   XXIII.  "  New 
Tkial  on  Appeal." 

juatice  to  make  return  after  term  of  office. 8054 

compelling  further  return 8055 

determination  of  ai>peal  when  justice  unable  to  make  return. .  8056 

when  error  in  fact  alleged 3067 

restitution  upon  reversal 8068 

tettinK  off  costs  and  recovery 3060 

costs  below  included  in  disbursements SoflO 

judgment-roll 8061 

stipulation  by  respondent  for  reversal ,....,..  3062 

bearing.  .  . flM2 

dismissal  for  failure  to  prosecute. »...•••,  8062 

papers  on  appeal 8063 

judgment « 8068 

costs  of  appeal «....v«»y. r .:« •iflOft 

new  trial  on  appeal  from  judgment  by  default.  ••• 8064 

proceedings  on  new  trial  before  justice «. 8065 

to  wliom  costs  awarded ,..«,,«•».••  8066 

amount  of  costs ■. , »•»••••«»•  8067 
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sale  of,  on  cxtcutipa  as  real  property. 


when  payable J^} 

abatement  for  insufficiency  of  assets -ji^* 

petition  to  compel  payment r^ 

citation  on  petition ^Jj 

when  petition  to  be  dismissed. -1— 

decree  for  payment  on  giving  security **g 

on  final   accounting   *J*j' 

payment  of  legacy  of  infant *JJ* 

trial  of  claim  to  legacy  of  unknown  person *>** 

of  unknown  person  to  be  paid  into  state  treasury 2^*7 

payment  to  county  treasurer  after  two  years JTjB 

petition  to  compel  testamentary  trustee  to  pay. 2804 

See,  also,  "  Deckoewts*  Estates;  "   "  Executobs  awd  Ad- 

MINISTRATOSS;  "    "  LEGACIES." 

creditor's  action  against,  see  **  CaEMToas*  Actions;  *•    "  Dece- 
dent's Estates."-  -g. 

not  to  be  arrested  when  sued  as  representative w 

execution  against  property  in  hapds  of 1^ 

no  execution  against  decedent,  except,  etc ^ IJJ 

issuance  of  execution  by  leave  against  decedent  s  property . ... . .  i.jj 

action  by  legatee  against  executor  for  legacy 1819,  1S» 

Ii«flrislatiire. 

report  of  court  of  claims • •  ^ 

committee  of,  may  issue  subpoena ^ 

nkcxnbers  disqualified  as  trial  jurors  during  session 1*» 

not  compelled  to  act  as  justice  of  the  peace ^J 

•    no  fee  to  be  charged  for  administering  official  oath. S^ 

l^flrittmRey.  ^  .     ^     ^  r 

of  issue  of  marriage  annulled  because  former  husband  or  wife 

living    |:J 

because  parties  under  age *  • 

of  issue  not  ailected  by  divorce  of  husband .••••■•. ^^ 

of  whole  issue  presumed  in  action  for  divorce  against  wife !«• 

of  child  born  after  offence  charged  may  be  tried  in  action  of 

divorce  against  wife l*" 

divorce  of   wife   not   to  affect  legitimacy  of  child   bom  hcfore 

offence  charged  .   .  •    •...*...»» • l^i 

when  illegitimate  ohildren  to  inherit  personalty STB 

I^etters  of  AdmlnlntratioB,       ''*  " 

term  defined  in  surrogate's  practice ^}} 

'      '     "intestate"  defined ^ ^\ 

provisions  applicable  though  letters  issued  before  enactment ^^^ 

jurisdiction  of  surrogate  to  grant  and  revoke **3: 

exclufiive  jurisdiction  of  surrogate*!  conrt. I ^' 

conclusive  evidence  of  authority  until  reversal  or  revocation ^^ 

must  be  in   name  of  people ^** 

how  .tested  and  sealed .....,..-,... —^^ 

certified   copy  of  letters  on  estate  of  non-resident  to  be  trsns- 
mitted  to  secretary  of  state .>*•••••.•••••...*.•...*•..••  SSe 

'  J.  HWRT  TO  ADMIWISTRATfOlf. 

persons  incompetent  to. receive  tetters ^. 3^ 

mav  oe  refused  for  inability  to  read  and  write  English 2^1 

oniw  of  preference  among  jjerson^  entitled  to 289 

-fsnunciatioi'  ii  right  to  administer ***' 
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INDEX. 

•etterfl  of  Administration  —  Continnod* 

I.  Right  to  administration  —  Continued. 

appointment  of  administrator  on  application  of  party  to  ae- 

tion  against  intestate 2000 

priority  zmottf^  different  letters 2602 

reckoning  of  time  upon  successive  letters 2500 

n.    PsnTION,   CITATION   AND   DBCEXS. 

pettticn  for  letters .•••".'*•:'/•'  ^^^ 

not   to  be  granted  without  ciution  until  jurisdictional   tacts  ^^^ 

proved ;: ^OTO 

subixena  to  testify  to  jurisdictional  facts  on  petition ^ora 

decree  granting  when  no  citation  necessary 2TO3 

who  must  be  cited ^^ 

citation  to  non-residents *5^ 

when  intestate  left  no  next  of  kin jtO^ 

decree  on  return  of  citation .•  •  •  26^ 

powers  of  administrators  pending  appeal  from  decree  granting.  ^M 

suspension  of,  by  appeal  from  decree  granting ^oo2 

DI.  Oath  and  bond  of  administrator. 

oalla  of  administrator  to  be  filed  before  letters  issued M04 

oath  of  administrator 2004 

bond  of  administrator SSe? 

'  -with  modified  security  may  be  accepted 2664 

deposit  of  securities  to  reduce  penalty  of  bond. ^5 

application  by  sureties  to  be  released  from  bond 812,  2000 

revocation  ot  letters  for  failure  to  give  new  bond 812,  2601 

release  of  old  sureties  on  giving  new  bond 2001 

sureties  liable  for  money  received  by  administrator  in  another 

capacity • *•■>..  2596- 

apphcation  for  new  bond  or  new  sureties 2507 

I  oraer  requiring  new  bond  to  be  given 2598 

action  on  official  bond  when  no  successor  is  appointed. 2609 

successor  may  sue  on  official  bond  on  revocation  of  letters. . ..  2608 

tV.  To  county  trbasurbr  or  public  administrator. 

when  county  treasurer  to  be  ex  officio  public  administrator. . .  2666 

powers  of  county  treasurer 2065 

county  treasurer  may  sue  in  name  of  office  without  other  au-  ^^ 

thority •  2666 

order  authorizing  county  treasurer  to  seize  effects  in  danger  of 

waste 2665 

county  treasurer  to  return  inventory 2665 

bond  of  county  treasurer 2666 

issuance  of  temporary  letters 2666 

notice  of  issuance  ot  temporary  letters 2666 

issuance  of  letters  to  person  entitled  after  temporary  adminis- 
tration to  county  treasurer 2666 

Issuance  of  letters  of  full  administration  to  county  treasurer.  2666 

powers  of  county  treasurer  as  temporary  administrator 2666 

when  authority  of  county  treasurer  superseded..... 2667 

powerc  and  proceedings  of  county  treasurer  as  administrator.  2668 

payment  by  county  treasurer  into  state  treasury 2668 

whei .  to  i38ue  to  public  administrator  for  Kings  county 2668 

V.   TkMPOKARY  LETTERS. 

^iioviaions  apply  to  collectors  and  special  administrators  ap- 
pointed before  enactment   2683 

Cppointment  of  temporary  administrator  not  stayed  by  appeal.  2583 

iracn  temporary  administration  to  be  granted 2670 

•(  be  granted  pending  apolication  for  modified  security  only 

on  petition  of  next  of  kin 2664 

petition  and  procedure 2670 

of  application  for •••••• 2070 
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INDEX. 
lietters  of  Admlnlatratlon  —  Coiitiii«ed« 

V.   TSMPOEASY   LETTERS CotttlBUed. 

powers  of  temporary  .dministrator M 

advertisement  for  claims VTS 

payment  of  debts 28T4 

powers  of  temporary  administrator  as  to  real  property MTS 

of  absentee 2I«6 

temporary  administrator  of  absentee  may  provide  for  fannly.  S8T7 

deposit  of  moneys  by  temporary  administrator 9679 

attachment  for  failure  to  deposit  moneys ^^ 

moneys  deposited  to  be  withdravm  only  on  order  of  surrogate.  38BI 

service  of  notices 291 

reckoning  of  time  for  or  against  estate 2BB 

revocation  on   return  of  absentee  or  person  supposed  to  be 

dead S8SB 

when  revoked  without  citation 2B&1 

settlement  of  account  of  temporary  administrator  may  be  com-  ^i 

pelled  at  any  time 8Z2I 

I 

VI.    LBTTBaS  WITH    THE  WILL  ANlfEZBD.  { 

when  to  issue  on  foreign  will SSP 

to  issue  when  executors  named  incompetent  to  act %1^ 

issuance  on  judgement  establishing  will. ..«• X&BA,  If^ 

when  and  to  whom  granted 3SII 

renunciation  or  exclusion  of  persons  having  prior  right ^^ 

qualification  of  administrator ^ 

amount  of  bond 

rights,  powers  and  duties  of  administrator 

VJI.  Ancillary  letters. 

when  to  issue  on  foreign  administration 

authentication  of  foreign  letters  for  use  in  this  state......... 

to  whom  to  issue 

petition 

citation  to  creditor 

hearing 

bond  of  administrator 

ancillary  administrators  must  transmit  assets 

order  for  payment  of  debts 

powers  and  duties  of  ancillary  administrators 

I 

VIII.  Revocation. 

for  failure  to  give  new  bond 812,  2599, 

for  disobedience  to  order  to  account ST3 

on  subsequent  probate  of  will 

grounds  of,  for  disqualification,  misconduct,  etc 

petition -_^ 

citation Vm 

decree 

to  be  noted  in  margin  of  record 

testamentarv  trusts  not  affected ^ 

application  by  administrator  for  revocation 

accounting  upon  application  by  administrator  to  revoke 

when  revoked  without  citation 

remaining   administrators  may  act  where  letters   of   one  re- 
voked  ^._.  •_. 

appoin'ment  of  successor 2606, 

voluntary  accounting  on  revowitioo 

successor  may  compel  predecessor  to  account. 

may  continue  actions  and  special  proceeding 

powers  of  administrators  cease  on  revocation 

decree  revoking  not  stayed  by  anoeal 

may   require  accounting  by  >idmini«triitor 

liability  to  make  restitution  on  revocation  because  supposed  de- 
'  cedent  living  or  will  discovered 
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Letters  of  Gvardlanshlpia 

See  "  GvAXDiAMS." 


^.etten  Patent. 

limitation  of  action  by  person  claiming  under •• •...     86t 

after  annulment  of 864 

action  by  attorney-general  to  vacate  or  annul 1907 

to  vacate  to  be  brought  in  name  of  people 1064 

triable  of  right  by  jury ^ 1968 

copy  judgment-roll  to  be  filed 1969 

transcript  of  judgment  to  be  filed  with  county  clerk 1960 

gmtt^wm  Roiratorr* 

noay  issue  in  lieu  of  conunission 918 

to  iMue  only  on  written  interrogatories 918 

settlement  of  interrogatories  and  return  of  deposition • . . . .     918 

wttere  Testamentary. 

for  letters  of  administration  with  will  annexed,  see  "  Littxu 

OF    AOMINISTKATION,   VI." 

provisions  applicable  though  letters  issued  before  enactment. . .  •  2610 

jurisdiction  of  surrogate  to  grant  and  revoke 2472 

esKluaive  jurisdiction  of  surrogate's  court 2476 

I.   To  WHOM   TO  XSStTB. 

persons  incompetent  to  serve  as  executors 2612 

may  be  refused  for  inability  to  read  and  write  English 2612 

powers  of  executors  before  issuing  of  letters 2613 

executors  not  named  in  letters  not  to  act 2618 

issuing^  to  persons  named  upon  qualifying , 2636 

renunciation  by  executor ....«, 2639 

retraction  of  renunciation .', 2639 

i               selection  of  executor  under  power 2640 

exclusion  of  executor  failing  to  qualify  or  renounce. 2642 

priority  amon^  different  letters 2602 

reckoning  of  time  upon  successive  letters 2608 

supplementary  letters  may  issue  on  removal  of  disability....  2618 

II.    ISSUANCS;  OBJECTIONS. 

when  to  issue 2636 

to  persons  named  upon  contingency 2636 

issuance  on  iudgment  establishing  will 1863,  1864 

I  executor  to  be  cited  on  petition  for  probate 2016 

must  be  in  name  of  people. 2690 

how  tested  and  sealed   2690 

conclusive  evidence  of  authority  until  reversal  or  revocation.  2691 

objection  to  issuing  letters 2636 

hearing  of  objections   2637 

bond  of  executor  upon  objection  to  issuance  of  letters 2638 

objection  to  person  selected  under  power 2641 

qualification  of  executor  when  bona  required , 2646 

suspension  of,  by  appeal  from  decree  granting 2682 

powers  of  executors  pending  appeal  from  decree  granting. . . .  2682 

Oath  and  bond  or  executor. 

oath  of  executor  to  be  filed  before  letters  issue 2694 

deposit  of  securities  to  reduce  penalty  of  bond 2696 

sureties  liable  for  money  received  by  executor  in  another  ca* 

pfAty. 2696 

application  for  new  bond  or  new  sureties 2697 

order  requiring  new  bond  to  be  given 2697 

application  by  sureties  to  be  released  from  bond 812,  2600 

revocation  for  fatiure  to  give  new  bond 812,  2699,  2601 

rdease  of  old  sureties  on  ^ving  new  bond 2601 

•accessor  may  sue  on  official  bond  on  revocation  of  letters...  2606 
actfon  on  ofSdal  bond  when  no  successor  is  appointed... ....  2600 
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Letter*  Testamea^ry  •»  Continued 

IV.  Ancillary  lettebs. 

authentication  o£  forei^  letters  for  use  in  this  state •  Tf«4 

when  to  issue  on  foreign  will M^ 

to  whom  letters  to  issue WW 

petition , 96B8 

citation  to  creditors  39n 

hearing.   ys$ 

bond  of  executor 3ttl 

ancillary  executors  must  transmit   assets 27<'0 

order  for  pavment  of  debts ?7<4 

powers  ana  duties  of  ancillary  executor • 2709 

V.  Revocation. 

for  failure  of  executor  to  give  new  bond 812»  2509,  29Bl' 

for  disobedience  to  order  to  account 3721 

on  revocation  of  probate  of  will 

grounds  of,  for  disqualification,  misconduct,  etc 

petition , 

citation.  , 2tf| 

decree SHf 

testamentary  trusts  not  affected. 3881 

application  by  executor   for  revocation SSI 

accounting  upon  application  by  executor  to  revoke 9^ 

when   revoked  without   citation 

decree  revoking  may  require  accounting  by  executor ^t 

not  stayed  by  appeal 

voluntary  accounting  on  revocation 27! 

revocation  to  be  noted  in  margin  of  record *^* 

powers  of  executors  cease  on  revocation 

remaining  executors  may  act  where  letters  of  one  revoked.. 

appointment  of  successor 2606. 

successor  may  compel  predecessor  to  account  

may  continue  actions  and  special  proceedings 

liability  to  make  restitution  on   revocation  because  supposed 
decedent  living  or  later  will  discovered • 

Libel. 

included  in  term  "  personal  injury  " 

limitation  of  action 

joinder  o^'  causes  of  action  for 

pleadinp  application  of  defamatory  words 

-  plea   .4   justification   does  not  bar  evidence  of   mitigating  qt" 

cumstances.   .  .  - 

preference  of  actions  for 

fair  newspaper  report  of  public  proceedings  not  libelous  1907,  U 

costs  when  recovery  is  less  than  $50 

excepted  from  jurisdiction  of  justice's  court 

of  Albany  city  court 

of  Troy  justice'o  court SSf 

Libraries. 

not  subject  to  judicial  supervision 19M 

to  action  to  dissolve  corporation..... UN 

to  action  by  people  to  annul  corporation IW 

excepte(!   from  provisions  for  voluntary  dissolution  of  corpora- 
tions ....,•• IW 

appointment  of  librarian  for  appellate  division S 

Ideemaefl. 

of  lankeepers  may  be  ordered  to  be  destroyed. •••••••••••••••     ■ 
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Jena.  f  •>..** 

I»  Im  gekeral;  miscellanbous. 

foreclosure  of  mechanics'  liens  on  real  property,  see  "  Ferns' 
cix>sure;  "  "  Mechanics*  Liens." 
of  chattel  liens,  see  "  Fokeclosurb." 
of  mortgages,  see  "  Foreclosure." 
proceedings  to  enforce  liens  on  vessels,  see  "  Vessels." 

'*  lienor"  defined , 8398 

lienor  included  in  term  "owner"  in  condemnation  law 3358 

of  attorney  on  cause  of  action  for  services 66 

not  affected  by  client's  settlement 66 

effect  of  filing  notice  of  pendency  of  action 1671 

action    to    establish,    etc.,    triable    in    county    where   property 

situated 982 

creditor  consenting  to  insolvent's  discharge  must  relinquish.  2158 
barred  by   sale  on  foreclosure  by  advertisement  after  notice 

to  lienor 2.305 

■  must  be  stated  at  time  of  judicial  sale  of  real  property 1678 

I  taxes,  etc.,  to  be  paid  from  proceeds  of  Judicial  sale 1671 

II.    Or  JUDGMENTS. 

<m  personal  property,  acquired  on  issuing  of  execution 1405 

order  of  preference  among  executions 140(5-1408 

^  on  real  property,  judgment  not  a  lien  until  docketed .,  1250 

not,  until  judgment-roll  filed 1250 

,     *  of  judgment  of  court  of  claims 269 

J  of  final  judgment  in  replevin 1730 

of  judgment  of  justice's  court 3017 

in  New  York  of  order  to  enforce  fine  of  delinquent 

juror 1117 

of  unpaid  jury  fine  in  Kings  county 1156 

for  necessaries,  etc.,  on  earnings,  trust  income,  etc 1391 

discharge  of  lien  for  unpaid  jury  fine  in  Kings  county ll^"^ 

I  ^    judgment  entered  after  death  of  party  not  a  lien 1210 

continues  for  ten  prears  onl^  after  docketing 1251 

time  of  stay  not  included  m  ten  years'  period. . » 1255 

binds  after-acquired  property   1251 

'  acquired  by  levy  after  ten  years 1252 

'  not  a  Ken  on  interest  in  land  under  executory  contract 1253 

'  when  against  party  by  fictitious  name   12r»1 

I  amendment  of  judgment  against  party  by  fictitious  name l?'i 

purchase-money  mortgage  ranks  prior  to  judgment   12'-< 

order  suspending  lien  of  judgment  on  appeal  12'f> 

operates  from  entry  on  docket   1257 

in  counties  where  transcript  filed  12r«8 

restoration  on  affirmance  or  dismissal  of  appeal 1250 

cancellation   on   filing  of  satisfaction-piece 1260 

not  affected  by  cancellation   of  judgement   after   discharge   in 

bankruptcy 1268 

does  not  attach  to  real   property  acquired  after  discharge  in 

bankruptcy 1268 

after  reversal  or  modification  and  pending  appeal  to  court  of 

appeals 1321 

continues  three  and  a  half  years  after  letters  on  estate  of  de- 
ceased debtor 1380 

attaches  to  surplus  value  of  homestead  over  $1,000 1402 

preserving  lien  of  original  judgment  for  purpose  of  contribu- 
tion after  sale  on  execution 1485 

entry  on  docket  to  preserve  lien  of  original  judgment  to  en- 
force contribution.  .   1486 

against  executor,  etc.,  not  a  lien  on  decedent's  realty,  unless, 

etc 1823 

preference  in  creditor's  action  on  rtalty  not  aliened  over  in- 
dividual  debt  of  heir,   etc 1852 

In  creditor's  action  not  lien  on   realty  aliened  before  notice 

of  lis  pendens  or  entry 1853 

not  affected  by  order  exempting  insolvent  from  arrest  or  im- 
prisonment.   * 2198 
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IZL   Al  AFFBCTSD   BY  YAlTZTlOir. 

lienors  may  be  nude  parties  in  partition 1B8B.  0tl 

reference  to  inquire  as  to  partition.. 1B8L 

publication  of  notice  to  prore    liens ISfi 

direction  for  sale  free  from  lien  of  debts  of  decedent ISK 

on   actual   partition,    lien   on  undivided   share   attaches  only 

to  part  assigned  to  share 1S4Q 

payment  into  court  to  satisfy  liens  on  shares  of  property  sold.  15S3 

application  by  lienor  for  money  paid  into  court 15A4 

payment  and  satisfaction  of  liens  on  shares  of  lands  sold.  1165.  IMO 
final  judgment  confirming  sale  bars  liens  not  proved  after 

notice « 071 

IV.   As  ArFXCTBD  IT  ACTION  FOl  DOWBt. 

inferior  liens  attach  to  residue  on  admeasurement 14 

reference  to  ascertain  prior  to  sale  to  pay  dower  in  gross. . . .  1C31 
property  may  be  sold  tree  from  or  subject  to  liens •  IflSj 

LIf  •  Bstsites. 

See,  also,  "  Lips  Tenant." 

division  in  partition  when  life  estate  exists  in  undivided  share 
investment  of  proceeds  of  land  sold  in  partition  paid  into  court 

for  benefit  of  life  tenant 

action  for  waste  against  tenant  for  life lA^j 

forfeiture  of,   for  malicious  waste...  ^ •....  \i" 

life  tenant  holding  over  liable  for  full  profits K 

sale  of  life  estate  of  infant  or  incompetent  for  gross  sum 

Life  Tensint. 

Pkocbbsings  to  discoveb  dbatr. 

petition  for  production  of  tenant 

contents  of  petition 233 

service  of  i>etition  and  notice 23 

when  commission  to   issue 23i 

order  to  produce  before  court  or  referee 230 

service  ot  order  to  produce., 2? 

hearing  before  referee 29' 

powers  of  referee 2^' 

compensation  of  referee 29Vi 

habeas  corpus  to  produce  life  tenant 2^^ 

report  of  referee    2^^ 

dismissal  of  petition  on  production  or  proof  of  existence. . . .  21^^ 

costs  on  dismissal  of  petition 29^ 

deemed  dead  if  not  produced  and  existence  not  proved 2^1* 

order  to  let  petitioner  into  possession 231^ 

commission  to  issue  if  life  tenant  without  the  state 2311 

dismissal  for  failure  of  petitioner  to  take  out  commission .  2nl 

open  commission  may  issue  without  interrogatories 22!^ 

return  of  commission 23X2 

petitioner  to  give  notice  of  execution  of  commission StU 

service  of  notice  of  execution  of  commission 23!l 

f towers  of  commissioner   IHII 
ife  tenant  must  he  produced  before  commissioner 2lU 

taking   of  testimony  before  commissioner 2^14 

proceedings  on  return  of  commission SHS 

costs  of  proceeding   2S3f 

restoration  of  property  on  proof  of  existence  of  life  tenant..  2S1T  I 

action  by  person  evicted  for  rents  and  profits V\^  ' 

order  presumptive  evidence  only  in  ejfytmcr.t.  • . , •  • . . ,  "^ 
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UailtatlOBS  of  Action*.      .  .  < 

cases  included  within  the  Itatute 414 

special  proceedings  included  within  the  statute 414 

state  subject  to  same  limitations  as  private  persons  ....4-..^...  889 

asaln'st  non-resident  on  demand  barred  at  domicile  390 

cause  of  action  arising  in  another  state 390a 

bank  notes  and  bills,  etc.,  used  as  money  excepted 393 

cause  of  action  barred  by  statute  cannot  be  used  as  defence  or 

counterclaim j 397 

presumption  of  satisfaction  of  judgment 376 

must    be   pleaded    413 

plca<ling  presumption  of  payment  of  judgment 378 

L   FOK    RXAL  FEOPEXTY. 

br  state. 362 

by  grantee  of  state 363 

arter  annulling  patent  or  grant • « 864 

seirin  within  twenty  years  necessary..... 86S,  866 

within  twenty  years,  action  for  dower , 1596 

within  one  year,  ejectment  for  encroaching  wall 1499 

entry  effectual  only  when  action  begun  within  one  year 367 

possession  presumed  from  legal  title 368 

occupation  presumed  to  be  under  legal  title 868 

adverse  possession  under  written  instrument  or  judgment....  869 

wnat  constitutes •  870 

adverse  possession  not  founded  on  written  instrument.. 371 

what  constitutes 372 

relation  of  landlord  and  tenant  presumed  to  continue 873 

I              right  of  possession  not  affected  by  descent  cast '   874 

I              disabilities  from  infancy,  insanity  and  imprisonment.  ••••••  •  87B 

n.  Actions  OTBzm  than  to  KECOvsa  real  pkophty. 

'  1»  Within  twenty  years. 

sealed  instruments.  .    .•••.•••••• ••••••••..••••     881 

to  redeem  from  mortgage •.••••••••••• 879 

on  Judgment  of  court  of  record. •• •••    876 

%  Wilkin  ten  years, 

actions  not  otherwise  provided  for ••    888 

by  state  to  recover  public  funds 1ST3 

I  prooeedingB  supplementary  to  execution 2486 

application   to  vacate   or  modify   decree   of   probate   of 

,  heirship 2668 

%  Within  seven  years. 

application  for  leave  to  defend  after  Judgment  by  default 
on  service  by  publication • ••    446 

4»  Within  si*  years. 

aimple  contracts •••. • 882 

to  recover  chattel   • •• •....••••.••  882 

for  fraud.  • ••• 

to  establish  will 

injury  to  property 882 

personal  injury • • 882 

judgment  of  court  not  of  record 382 

docketing  tsanscrlpt  of  judgment  of  justice's  court 8017 

■.  Within  five  years. 

to  annul  marriage •.•.•••••••• 1759 

divorce, • • 1768 

C  Within  four  years. 

action    under    unproved    will    against    purchatcr    from         _ 
iMlr.  .  • •••  2828^  SnV 
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LiBtitatloiui  of  Actions  —  Continued* 

II.  Actions  otuek  than  to  recovek  xeal  property  -^  Contiiraedi 

7.  IVithin  three  years. 

against  executors,  etc.,  to  recover  chattel 3S 

for  taking  or  detaining  personal  property 383 

for  personal  inj  ury  resulting  from  negligence 383 

for  penalty  to  person   aggrieved 1& 

for  penalties  against  directors  and  stockholders  of  banks 

and  moneyed  corporations  ST^ 

against  constable  for  official  acts  or  omissions N 

for  non-payment  of  money  collected  on  execution 9v. 

proceedings  to  sell  real  property  to  pay  decedent's  debts.  2750 

8.  IVithin  two  years, 

for  causing  death  by  negligence r*tt  j 

for  damages   for  encroacning  wall 14.^  ] 

assault  and  battery   >4 

criminal  conversation S'^! 

false  imprisonment 3H 

forfeitures  to  state   3M 

libel. 3Wl 

malicious  prosecution >4I 

malpractice 3^ 

penalties  to  the  state 3M| 

Dy  state  for  penalty  recoverable  by  any  person  who  may 

sue 7fT\ 

seduction 3M[ 

slander V4\ 

to  revoke  probate  of  will 26S?4i 

motion  to  vacate  judgment  for  error  in  fact 1299] 

0.  IVithin  one  year. 

ejectment   for  encroaching  wall 14 

for  seizure  of  strays SIi^J 

penalty  recoverable  by  any  person  who  may  sue 3^1 

against  sheriff  for  official  act  or  omission *^ 

against  coroner,  for  official  act  or  omission 

against  officers  other  than  sheriff,  etc.,  for  escape 

application  to  surrogate  to  revoke  probate  of  will 

motion  to  vacate  judgment  for  irregularity 

10.   IVithin   six   months. 

on  claim  rejected  by  executor  or  administrator 3) 

notice  of  claim  against  state 

11.  IVithin  four  months. 
relief  by  certiorari  to  rcvkw  determination 

12.  IVithin  three  months. 
by  claimant  for  taking  chattd  in  replevin •••.•••••  1T19| 

III.  Disabilities. 

must  exist  when  right  of  action  accrues • j^j 

several,  no  limitation  until  all  removed «>9J 

of   aliens   during   war ; ^ 

of  next  of  kin,  legatees  and  creditors ^A 

by  infancy,  insanity  and  imprisonment  for  crime 

in  action  to  revoke  probate  of  will 

in  action  against  purchaser  from  heir,  or  devisee  under  un- 
proved will •••      ^ 

on  application  for  certiorari  to  review  determination 21. 

in  action   for   dower 1* 

•n_  motions  to  vacate  judgments  for  irregularity  or  error  l« 

1214 
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4— it»ttoa«  of  Aetlons  —  Coatia««4« 

IV.  Itmmmurtion  and  suspension. 

partial  payment  avoids  presumption  of  payment  of  judgment.  8TJI 

avoiding  effect  of  return  of  execution  partly  satisfied oTJ 

acknowledgment  or  new  promise  to  be  in  writing 896 

of  action  for  dower  by  written  acknowledgment 1596 

when  admission  of  executor,  etc.»  does  not  prevent  running 

against  proceeding  to  sell  decedent's  real  property 2766 

by  action  against  unincorporated  association 1928 

by  death  of  creditor 402 

of  debtor. 403 

where  debtor  dies  within  state 403 

without  the  state   891 

absence   from  state   401 

concealment  within  state  401 

period  occupied  by  action  to  recover  property  of  decedent. . . .  403 

by  futile  submission  to  arbitration 411 

stay  by  injunction  or  other  order  excepted 406 

cause  of  action  pleaded  as  defence,  etc.,  in  discontinued  ac- 
tion   412 

termination  of  action  otherwise  than  by  judgment  on  merits. .  406 

reversal  of  judgment    406 

claim  of  executor,  etc.,  against  estate 2731 

V.  When  action  acckues;  computation  of  period. 

periods  to  be  computed  from  accruing  of  right  to  relief 416 

when  demand  essential  to  cause  of  action 410 

computation    when    defendant   without   state  on    accruing   of 

cause.  401 

actions  by  executors,  etc.,  to  recover  personal  property 392 

when  cause  accrues  on  current  account 386 

on  covenant  of  seisin  or  against  incumbrances 381 

by  legatee  against  executor  for  leg:acy 1819 

by  principal  against  agent,   for  misconduct 407 

I VI.    COMMENCEMENT  OF  ACTION. 

court  cannot  extend  time  for  commencement  of  action 784 

'              by   service  of  summons -> 898 

attempt  to  commence  equivalent  to  commencement 890 

requisites  of  attempt  to  commence 899 

in  court  not   of    record 400 

service    of    summons    by   publication    after   attempt   to   com- 
mence   438 

presentation  of  petition  to  surrogate  is  commencement  within 

statute 2517 

not  to  be  sold  in  court-house  during  sittings 82 

punishment  for  illegal  sale  in  court-house 88 

not  to  be  sold  or  used  in  jails 128 

permit  to  use  liquors  in 129 

justice's  court  not  to  be  held  in  room  where  traffic  in  liquor  ^^ 

authorized 2868 

Am  Peadena. 

See  '*  Notice  of  Pendency  of  Action.** 

UtvInar>toii  ConAtT*. 

stenographer  for  county  court  ..•••••••••••••••••• ••  861 

allowance  to  grand  and  trial  jurors   8314 

LossM  Companlea. 

excepted  from  provision  for  voluntary  dissolution 2420 

i:ci5 
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tionm  Island  City,  City  Court  of. 

U  a  court  of  record  


) 


IrfOdt  Documents. 

supphrinff  lost  papers  and  pleadings T3f 

proof  ot    loss   and    contents    of    instrument    for    payment   of 

money  on  entrv  of  jud|nnent  by  default 12w 

action  to  establisn  lost  wul 1B61 

evidence  required  to  establish  lost  or  destroyed  will IKS 

action  upon  lost  bills  and  notes IflT 

indemnitv  to  be  ffiven  on  judgment  or  lost  bill  or  note 1S1T 

state  and  its  officers  may  recover  on  lost  bill  or  note  without 

giving  indemnity 19le 

probate  of  lost  or  destroyed  will SSQ 

liunatics. 

jurisdiction  over  custody  of  person  and  care  of  property 2SS 

appointment,   powers  and  duties  of  committee   of   person  and 
property,  see  "  Committkk  op  Pkrson  ahd  Propebty  of  Ik- 

COMPBTBNT    PERSONS." 

q)ecial  proceedings  to  sell,  mortgage  or  lease  real  property,  see 
"  Sals  of  Rsal  Pkoperty/' 

to  be  discharged,  if  arrested *..•    ^ 

cannot  be  partv  to  submission  to  arbitration !Sfi 

acceptance  of  dower  in  gross  in  lands  sold  for  decedent's  debts.  !^^ 

application  to  release  inchoate  dower  right  of 3S51 

order  on  application 3lfi 

I.  Skrvice  of;  appearance. 

service  of   summons  on ^ 

may  be  dispensed  with  by  order & 

on  person  designated  in  order -C^ 

desiq^nation  of  person  to  receive  summons 427,  43^ 

service  of  summons  on  committee  by  publication 43S»  438 

appointment  of  special  guardian  ad  htem ^ 

special  guardian  ad  litem  excludes  committee  from  control...  w 

service  of  citation  from  surrogate's  court  on 2S3I 

designation  of  person  to  receive  citation 2S2T 

appointment  of  special  guardian  by  surrogate 2539 

of  special^^uardian  ad  litem  to  exclusion  of  committee.  2SR 

notice  of  application  to  surrogate  to  appoint  special  guardian.  VA 

appearance  of,  in  condemnation  proceeding SK3 

II.  Limitations  of  actions  against. 

disability  by  insanity  excepted  from  limitation 875, 

to  move  to  vacate  judgment 1^ 

rights  saved  against  judgment  of  ejectment  by  default. IS^ 

action   for   dower    ISM 

»ew  trial  of  action  to  determine  claim  to  real  property 1AM 

application   for  certiorari  to  review  determination 23S 

III.  Supervening  insanity  as  affecting  testimony  and  nocxsn- 

INGS. 

testimony  at  former  trial  of  party  since  insane jg 

on  submission  to  arbitration. 23S 

testimony  on  probate  of  person  since  become  insane  admissible 

on  application  to   revoke    SBI 

remaining  executors,  etc.,  may  act,  if  one  becomes  insane...  8WC 

revocation  of  letters  of  sole  executor,  etc.,  for  insanity 9^ 

proceedings  on  appeal  from  justice  who  becomes  insane XSt 

IV.  Action  to  annul  marriage  of. 

lunacy  ground  for  annulling  marriage 1743 

action  by  relative 174T 

action    by    next   friend    .  . .  .^ 1T4»« 

legitimacy  of  issue  of  marriage t*^ 

order  allowing    next    friend  to  sue ITS 

laie 
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V.  AcnOM  TO  COSfPII,  comvxyakci. 

when  maintainable. • 2845 

who  may  maintain ••••• 2346 

committee  may  be  directed  to  execute  convcyanoe.... 2847 

VI.  Paktition  by  agreement. 

application  by  committee  for  authority 1590 

contents  of  petition 1691 

notice  of  application 1591 

to  superintendent  of  state  institution 1590 

court  may  authorize  isjWA 

authority  to  committee  to  execute  releases 1592 

effect  of  releases  1598 

M. 
taUL 

service  of  summons  by 486,  440 

service  of  papers  on  attorney  by 797 

on  attorney  residing  in  another  state 60 

double  time  when  paper  served  on  attorney  by  mail 796 

time  for  service  ox  notice  of  trial  by 706 

deposit  of  papers  in  branch  post-office  in  New  York  city 801 

return  of  deposition  by 907 

!iftlleto«B  ProneevtioA, 

included  in  term  "  personal  injury  " 8343 

limitation  of  action  384 

costs  when  recovery  is  less  than  $50 -. . . .  8228 

excepted  from  jurisdiction  of  justice's  court 2863 

of  Troy  justice's  court 8228 

I                    of  Albany  city  court 8288 
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Iprsftctlee. 

limitation  of  action • .•••...•...  384 

order  of  arrest  in  action  for • 549 

in  justice's  court  2896 

iftMAsussws. 

L  GxKUAi.  nonsioNS. 

a  state  writ 1991 

I  for  general  provisions,  see  "  Weits." 

when  granted  at  special  term 2068 

at  term  of  appellate  division 2069 

return  to  first  writ 2078 

failure  to  make  return  punishable  as  contempt 2073 

oral  pleadings  abolished   2080 

general  rules  relating  to  pleadings  applicable 2060 

writ  and  return  not  required  to  be  verified 2080 

to  be  amended  only  by  leave  of  court 2060 

cannot  be  stricken  out  as  sham 2060 

copr  writ  or  return  not  required  to  be  served  on  attorney..  2080 

I  preference  of,  on  calendar  792 

alternative  or  peremptory 2067 

XL  Altxinativx  wbit. 

how  granted. • •  • • 2067 

mode  of  service • .  • 2071 

on  court  or  judges  2071 

on  corporation 2071 

on  board  or  body  other  than  corporation « 2071 

where  returnable 2072 

notion  to  set  aside  writ 20W 

service. 20tS 

rr  laiT 
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Ma.iidamns  —  Contlnned. 

ir.  Alteknativb  wkit  —  Continued. 

form  of  allegations  .••.••••• 21^ 

joinder  of  grievances  ^*'^ 

demurrer  to  writ   ^'p 

grounds  of  demurrer   '<^'^^ 
emurrer  to  part  and  return  to  part -'^^ 

how  return  made • '^i\ 

form  of  denials  and  allegations  in  return 3^77 

defences  in  return  to  be  separately  stated  and  numbered....  2077 

further  return  cannot  be  compelled ^7^ 

demurrer  to  return   K'7S 

service  of  notice  of  filing  return  or  demurrer. 9*^1 

after  issue  joined,  proceedings  are  same  as  in  action ^"^ 

when  issue  of  fact  arises 9i'73 

issues  of  fact  triable  by  jury 9«^ 

where  issue  of  fact  triable SMi 

from  appellate  division,  where  issue  of  fact  triable '•^^ 

where  issue  of  law  triable '^'^^ 

rendition  of  verdict*  decision,  etc d<*3 

final  order  may  be  entered  and  docketed  as  judgment 2"^- 

judgment-roll  on  final  order d*^ 

final   order   in   favor   of  people   or  relator  must   award   per 

emptory  writ d^t 

recovery  of  damages  by  relator '^f». 

costs  on  final  order  discretionary '£t^ 

stay  of  proceedings;   how  made ^A 

extension  of  time  to  make  return  or  do  other  act 3^ 

appeal  from  final  order^ ^ft 

stay  of  execution  pending  appeal 'JOii 

III.    Pekemptoky  wkit. 

j  when  issued  in  first  instance •• .20' 

I  notice  of  application    

service  of  notice  of  application  on  boards  of  three  or  more..  ->; 

where  peremptory  writ  returnable 2D' 

motion  to  set  aside  or  quash  writ • '^_ 

service ^' 

how  return  made  to  peremptory  writ...^ 

to  issue  on  final  order  on  alternative  writ 

costs  to  be  awarded  as  on  motion 

not  to  exceed  $50  and  disbursements 

stay  of  proceedings   

extension  of  time  to  make  return  or  do  other  act 

fine  for  disobedience  by  public  officer  or  board. . 

appeal   from   final  order .•••. -^ 

stay  of  execution  pending  appeal.  .•••••••••••.•••••• ^ 

Mandate. 

defined •.••••••••..••.••• • SMI! 

suniTnons  deemed  mandate • • ......•••..    41$] 

requisition   in  replevin  deemed   mandate Iff^j 

disobedience  to,  a  civil  contempt • H] 

abuse  of,  a  civil  contempt.. • U| 

duties  of  sheriff  as  to  service  and  execution  of 1001!9] 

of  surrogate's  court;  how  executed  and  returnable 3515 j 

of  justice  of  peace;    roquisites ."1^ 

blanks  prohibited •...•••.••••••••.*  SlS 

deputizing  private  person  to  execute • 91 V 

constable  to  execute  in  person •.•••.•.••••••  S157 

sheriff  to  act  when  execution  resisted. •••••••••...•.••.  S198 

Ifaavfaotarlnir  Corporations. 

Ctrtain  employees  exempt  from  jury 
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on  file  In  New  York  county  for  twenty  years  presumptive  evi- 
dence.   ••••••• «••••••.•• ••••..     065 


^ 


lariae  CaiuieM. 

Ih  city  coukt  of  mxw  roftx. 

jurisdiction ^ ., • 817 

order  of  arrest  3177 

rules  regulating  arr'^st • 3177 

contents  of  order  of  arrest 3178 

service  of  summons  and  order  of  arrest 3179 

execution  of  order 3179 

bail  or  deposit  before  return 3180,  3181 

after  return 3182 

,  custody  of  defendant  3183 

return  of  sheriff   3184 

appearance  and  proceedings  after  return 3186 

I  pleadings  may  be  oral  or  written 3186 

demand  for  jury  trial ••«.  3185 

preference  of  trial 3186 

trial 3188 

I  ordinary  action  may  be  brought  for  like  cause 3187 

lArrls^ire. 

breach  of  promise,  see  "  Breach  op  Promxsb  to  Marry." 

original  certificate  of,   presumptive   evidence 928 

I  original  record  of.  presumptive  evidence 928 

certified  copy  of  certificate  or  record  presumptive  evidence 928 

after  divorce  for  adultery  • • 1761 

action  for  divorce,  see  "  Divorce.*' 

for  separation,  see  "  Separation." 
Action  to  annul. 

by  woman  married  under  sixteen   1712 

causes  for  annulment   1743 

,  who  may  sue  on  ground  that  party  under  a^e  of  consent....  1744 

on  ground  that  former  *  husband  or  wife  living 1745 

legitimacy  of  issue  of  marriage  annulled  because  former  hus- 
band or  wife  living   17l5 

because  parties  under  age   1749 

by  relative  on  ground  of  idiocy 1716 

by  relative  of  lunatic 1747 

by  next  friend  of  idiot  or  lunatic 1748 

legitimacy  of  issue  of  marriage  with  idiot  or  lunatic 1749 

'  on  the  ground  of  force,  duress  or  fraud 1750 

custody  and  maintenance  of  issue  of  marriage  annulled   for 

force  or  fraud 17r»l 

who  may  maintain  on  ground  of  impotency 17'>2 

to  be  brought  within  five  years 1752 

nature  of  action  to  be  indorsed  on  summons 17T4 

service  of  summons  by  publication 438,     430 

proof  of  service  of  summons   1774 

when  and  how  issues  referred 101 2 

triad  and  proof  of  facts 1753 

right  to  jury  trial   1753 

on    reference    testimony    and    proceedings   to   be   certified    to 

court  with  report 12^ 

on  reference,  judgment  to  be  rendered  by  court 1229 

entry  of  judgment  by  default   1774 

entry  of  interlocutory  judgment   1774 

final  judgment  after  three  months 1774 

conclusive  effect  of  judgment 17.54 

order  allowing  next  friend  of  idiot  or  lunatic  to  sue 17.'5 

interlocutop'^  judgment  may  award  costs 1774 

docketing  jud^ent  for  costs   1771 

execution  on  interlocutory  judgment  for  costs,  when  to  issue.  1774 

birTled  'Womsin. 

may  sue  or  defend  as  if  single 450 

nay  confess  judgment  . 1273 

damagM  to  perfont  Mtafe  or  character  are  separate  property...    450 
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Marriecl   'Woma.n  —  Contimied. 

husband  not  proper  party  in  action  for  tortious  act  of  ^fe....    4S@ 

i'udgmeht  for  or  ai^amst  13K 
iomestead,   exemption   of   1380-llDi 

may  release  to  husband  inchoate  dower  in  property  in  paititiQa.  1571 

damages  for  slander  are  separate  property Wtf ' 

distribution    of    estate    of     VM 

appointment  of  c^ardian-  of  property  of  infant  -jl:^*  ^^ 

petition  for  appointment  of  guardian  2822,  SCt : 

guardian  of  person  -not  to  be  appointed  2S2i  i 

Maraha.!. 

appointment  of,  by  court  of  claims 

to  execute  certain  mandates  of  N.  Y.  city  court 

fees  of,  on  execution  of  mandates 

limitation  of  action  for  non-payment  of  money  collected 
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Master  and  Servant. 

employee  of  party  disqualified  as  juror 

summary  proceedings  to  dispossess  employee   

collection  of  wages  of  working  women  S18r| 

judgment  for  wages  enforceable  against  earnings,  tmat  iacome, 

etc.  tsni 

Materialman. 

defined •••••••• 

Matrlmoalal  Action** 

action  to  annul  marriage,  tee  '^  MAttT^flfc** 
for  divorce,  see  "DrvoacE." 
for  separation,  see  **  Sbpabatiok.** 

Blaror. 

of  New  York  may  change  place  of  holding  court. ...... 

of  city,  other  than  New  York,  may  act  in  surrogate's 
on  petition  for  discovery  of  property  withheld 


>'s  Conrt  of  Bndflon. 

See  **  Hudson,  Matoe's  Covbt  or  tbb  Cm  or." 

Moohanles*  Lien*. 

I.  Genxral  peoyisxons. 

purpose  of  title  ••..#••••••• • 

definitions.  •  •  .• •••••• •••••••.. 

to  be  enforced  by  action ...•• ....•••••.• 

jurisdiction  of  action »•.........•... 

of  N.  Y.  city  court • 

of  city  court  of  Yonkers. 

enforcement  under  contract  for  public  improv^nient 

provisions  apply  to  courts  of  record  only  except  as  otherwise 
provided.  •  • 

Jireference  over  contractors   
udgment  for  delivery  of  property  in  lieu  of  money Ml 

foreclosing  lien  on  public  improvement. Ml 

foreclosing  lien  on  railroad  property •.•••• 

n.   In    COURTS  OF   SECORD. 

consolidation  of  actions  by  different  lienors •••.•.•.., 

joinder  of  lienors  as  plaintiffs • 

necessary  parties  defendant   

w^ver  of  defendant's  lien  by  failure  to  plead 

equities  of  lienors  to  be  determined • 

costs  and  disbursements   •• Sftlj 

judgment  for  debt  on  failure  to  establish  Uen •• Kl 

Oner  to  psy  into  court «••••••••••••••••••••  Wmm 
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luuilc*^  Idenfl  —  Continued. 

II.  In  COUBT8  OF  &BCOKO  —  Continued. 

jud^ent  for  deficiency 8410 

notice  to  lienor  to  begin  action 8417 

euxcellation  for  failure  to  begin  action 8417 

III.    In    C017ST8  NOT  OF   RECORD. 

action  to  be  commenced  by  personal  service  within  state 8404 

complaint  to  be  verified 8404 

necessary  alle^tions. 3404 

form  and  service  ot  summons 8404 

substituted  service  of  summons  3405 

joinder  cf  issue  by  verified  answer 8406 

judgment  by  default 8406 

trial  of  issues 8407 

enforcing  judgment  for  defendant 8407 

executions 8406 

am>eal8  from  judgments   8409 

filing  transcripts  of  judgments iMlO 

costs  and  disbursements  ^. • 3411 

offer  to  x>ay  into  court. ••• • B418 

mutim. 

action  by  attorney-general   to  try  title  to  or   forfeit  military 

office,  see  "  Quo  Warranto." 

governor  may  order  out  to  assist  sheriff 107 

sheriff  may  require  aid  of,  to  overcome  resistance 104 

pay,  pensions,  rewards,  arms,  etc.,  exempt  from  execution,  1803,  8028 

no  fee  for  adminiatering  oath  to  officers 8280 

officers  and  privates  exempt  from  jury  service 1080,  1061,  1127 

proof  of  exemption   1082,  1128 

persons  honorably  discharged  after  five  years'  service  exempt 

from  jury  service  1030,  1061,  1127 

proof  of  exemption   1082,  1128 

officers  to  certify  to  jury  commissioner  in  New  York  persons 

I                performing  military  duty • ,  • .  1088 

KlMlem  eanor. 

punishment  of  misdemeanors  created  by  act 8840 

sale  of  liquor  in  court-house  of  court  of  record S2,      88 

tmlawfuUy  practicing  as  attorney  in  New  York  city 64 

permitting  person  to  practice  unlawfully  in  New  York  city. ...       04 

8ttq>ension  or  removal  of  attomsy  on  conyiction 67 

deceit  or  collusion  of  attorney 70 

I  purchase  of  claim  by  attorney 73,      76 

^  illegally  inducing  business   74.      75 

defence  of  prosecution  by  former  prosecutor 80 

by  partner  of  prosecutor   78,       80 

I  refusal  to  assist  sheriff  when  commanded 106 

failure   to   separate  civil   and   criminal   and    male  and    female 

prisoners 125 

illegal  sale,  etc.,  of  liquors  in  jail 180 

permitting  prisoner  for  contempt,  etc,  to  go  at  large 157 

assisting  or  conniving  at  escape  160 

refusal,  neglect  or  delav  of  officer  to  make  search 961 

false  certificate  of  physician  to  juror  in  New  York 1120 

bribery  of  officer  by  juror  in  New  York 1122,  1128 

concealment  of  offer  to  take  bribe  from  juror  in  New  York 

county 1124 

wilful   neglect   of   duty   by   commissioner   of  jurors   of   Kings 

county 1160 

refusal  of,  or  false  information  to  commissioner  of  jurors  of 

Kings  county * 1160 

suppression  of  jury  notice  in  Kings  county 1160 

physician  giving  false  certificate,  etc.,  to  juror  in  Kings  county.  1161 

ptvchase  of  property  by  officer  making  sale,  etc • ^  •  1979 

1S21 
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INDEX. 

Mlsdcmeaiior  —  Con  tinned* 

vexatious  and  unauthorized  suit  in  name  of  another  or  fictitioos 
person.  .  .    IIM 

refusal  of  usurper  to  deliver  books,  etc.,  after  judgment  of 
ouster IStS 

illegally  reimprisoning  prisoner  discharged  on  habeas  corpus  or 
certiorari 9K>1 

concealing  prisoner  to  avoid  habeas  corpus  or  certiorari..  2(>52,  di53 

failure  of  justice  of  peace  to  pay  over  money , . . .  3133 

Misnomer. 

waiver  of  misnomer  of  corporation 17TT 

of  defendant  in  action  against  stockholders ISU 

of  member   of   unincorporated   association   does   not  affect  lia* 

bility  of  other  members ^ 19B4 

habeas  corpus  and  certiorari  to  inquire  into  detention  not  to  be 

disobeyed  for 20O4 

Xtotnlce. 

hi   writ  or  process   • -4 

defects  cured  by  verdict,  etc.,  and  judgment 721 

to  be  corrected  by  court 79 

power  of  court  to  amend  process,  pleadings,  etc (23 

immaterial  errors  to  be  disregarded T3 

relief  within  one  year  against  defaults  by  mistake,  etc i3l 

correcting,  in  surrogated  court 20| 

in  condemnation  proceedings   • T21-790, 
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bank  notes  and  bills  used  as  money  excepted  from  statute  of 

limitations SO 

execution  may  be  levied  on 1411 

bank  bills,  bonds,  etc.,  how  levied  on.« 1411 

Monroe  Gonntjr. 

jail  liberties  for   •.••«. lH 

stenographer  for  county  court  of 90 

surrogate  not  to  act  as  referee  or  practice  as  attorney 2IIS 


proceedings  to  mortgage  corporate  real  property,  see  "  Cemrou^ 

TXOMs;  '    "  Sale  of  Ksal  PROPBtrr." 
special  proceedings  to  mortgage  real  property  of  infant  or  fan 

competent  person,  see  "  Sale  of  Real  Peofutt." 
foreclosure  by  action,   see  *'  FoRBCLOSTrEB.'* 

by  advertisement,   see  "  Foeeclocubb.** 

when  receiver  appointed  without  notice ••»..    711 

limitation  of  action  to  redeem  from ••• flt 

purchase-money,  ranks  prior  to  judgment 1394 

of  exempt  homestead  IIM 

equity  of  redemption  not  to  be  sold  on  execution  for  mortgage 

debt 1433 

indorsement  on  execution 14S 

satisfaction  on  redemption  by  mortgagee  of  realty  sold  on  exe- 
cution  140 

evidence  of  right  of  mortgagee  to  redeem  realty  sold  on  execn- 

tion 14« 

ejectment  cannot  be  maintained  on 149 

mortgagee  of  lease  may  pay  arrears  of  rent  after  judgment  of 

ejectment 1808,  lOT 

to  secure  credit  for  purchase  money  of  lands  sold  in  partitinn..  1S74 

1S75 
▼oid.  If  made  after  petition  for  voluntary  dissolution  of  corpo- 
ration  SIS 

deemed  assets  in  hands  of  executors,  etc 27tt 

decree  to  mortgage,  to  pav  decedent's  debts ,.  279 

bj  hclr«  etc.,  not  affected  by  unproved  will  after  fotir  years. •••  SHT 


INDBX. 

KoUoB. 

definition.  .  .   .« « ..• 78T 

to  whom  made  768 

on  default  of  appearance 788 

on  appearance  of  one  or  more  defendants 768 

in  New  York  city 770 

in  fupreme  court  where  heard '769 

in  first  judicial  district 769 

transfer  of,  to  another  judge 26,     771 

renewing  after  denial 776 

leare  to  withdraw  motion  for  judgment 777 

renewing  denied  motion  before  another  judge  is  contempt 778 

withdrawing  motion  for  judgment  without  leave  is  contempt. .     778 

notice  of,  to  be  eight  days 780 

in  N.  Y.  city  court. 3161 

of  application  for  judgment  on  frivolous  pleadings.  P. .. .     537 

order  to  show  cause  returnable  in  less  than  eight  days 780 

affidavit  to  be  served  with  order  to  show  cause 782 

taking  deposition  for  use  pn .-•'     885 

reference  of  questions  of  fact  arising  on 837,  1015 

in  city  court  of  New  York • .  3172 

In  proceedings  bexun  by  state  writ 1097 

'  costs;  collection •' 770 

in  surrogate's  court  2656 

execution   for 770 

stay  for  non-payment  of 779 

taxation  of,  on  final  judgment 770 

proceedings  to  punish  for  contempt  not  affected 770 

may  be  awarded  absolutely  or  to  abide  event 3236 

to  abide  event  770 

amount;  disbursements  allowed   8251 

t«]ai<slp«l   CorporatloAS. 

excepted  from  judicial  supervision 1804 

not  subject  to  action  by  state  to  annul  corporation 1804 

to  dissolve 1804 

when  taxpayer  may  sue  to  redress  municipal  wrong 1025 

service  of  summons  on   431 

of  certiorari  on 2130 

jurors  not  dis({ualified  because  residents  or  taxpayers. 1179 

order  of  arrest  in  action  for  funds,  etc,  of .5-10 

attachment  in  action  to  recover  funds  of 637 

judgment  stayed  on  appeal  without  security,  unless  ordered....  1314 
not  required  to  give  security  for  provisional  remedies,  etc. . . .-. .  1090 
liability   in   damages   for   arrest,   attachment   or   injunction    im-  » 

f>roperIy  granted 1900 

action  for  cutting  trees,  etc.,  on  lands  of  municipality...  1667,  1668 
costs  not  awarded  against,  unless  claim  presented  before  action.  3245 

proof  of  ordinances,  by-laws,  etc 041 

action  to  enforce  lien  under  contract  for  public  improvement...  3400 
judgment  foreclosing  mechanic's  lien  on  public  improvement..  3418 

••  public   improvement  "  defined 3308 

execution  against  wages  of  employees,  etc 1301 

Action  by  state  to  recovek  public  funds. 

state  may  sue  in  courts  within  the  state J9l^ 

excepted  from  jurisdiction  of  justice's  court •.«...  ..^   2$C^ 

orders  or  interlocutory   judgments   in   other  actions  may   t>e 

vacated 1070 

other  actions  may  be  stayed ,  1070 

parties  to  other  actions  may  be  brought  in 1070 

state  may  sue  in  foreign  courts 1071 

cause  of  action  transferred  to  and  vested  in  statt 1072 

action^  limited  to  ten  years 1073 

disposition  of  proceeds  of  action ; . .  1074 

petition  by  municipality,   etc..  claiming  proceeds.. .•  lO^R 

attorney-general  to  bring  action •  •  1076 

to  be  brought  in  name  of  people.,  fit «« ••••«.^.«..  1084 
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INDEX. 

Manlelpal  Courts. 

See  "  Buffalo,  Municipal  Coubt  of  thb  City  of:  "  "  Nbv 
YoBK  Municipal  Cousts;  "  "  Rochistu,  Municipal  Coubt 
OP  THB  City  or;  "  *'  Sysacusi,  Municipal  Couvt  or  trs 
City  op." 

If. 

See,  also,  "  Unknown  Paktibs." 

when  defendant  may  be  designated  by  fictitiocu  name 4U 

in  justice's  court SS4 

mistake  in  name  of  juror  cured  by  judgment  on  verdict,  etc...    tZl 

of  officer  cured  by  judgment  on  verdict,  etc TZl 

of  parties  cured  by  judgment  on  verdict,  etc. T21 

power  of  court  to  correct  names  of  parties TS 

waiver  of  misnomer  of  corporation   tut 

misnomer  of  stockholder  defendant  in  action  against  stockhold- 
ers   ISU 

of  member  of  unincorporated  association  does  not  affect 

liability  of  other  members  , ttM 

habeas  corpus  and  certiorari  to  inquire  into  detention  not  to  be 

disobeyed  for  misnomer   2081 

judgment  against  party  by  fictitious  name  not  a  lien tSl 

amendment  of  judgment  against  party  by  fictitious  name UU 

Application  fob  chanob  of. 

petition  by  individual  SUt 

of  infant  by  guardian  or  next  friend 

corporation  may  petition   

petition,  etc..  to  be  filed  with  secretary  of  state  . 

reservation  of  proposed  new  name  21i 

superintendent  of  banks  to  approve  change  of  name  of  bank.  2fU 
of  insurance  to  approve  change  o?  name  of  insurance 

company    iOX 

railroad  commissioners  to  approve  change  of  name  of  rail- 
read  company    . . » > 21 

certificate  of  secretary  of  state  that  proposed  name  does  not 

conflict  with  other-  corporations 

contents  of  petition   

petition  to  be  verified 

notice  of  application  by  infant 

by   corporation    

order  authorizing  change SI' 

to  be  entered  and  papers  filed 

publication   

affidavit  of  publication  to  be  filed  and  recorded 311 

order  changing  name  of  corporation  to  be  filed  with 

tary  of  state 

to  be  recorded  by  county  clerk 

when  change  to  take  effect 

validity   of   previous   proceedings   to  change  corporate  ^ 

saved  .  .   2iS 

pending  actions  or  proceedings  not  affected  by  change tfj 

new  name  may  be  substituted  in  pending  action  or  proceeding.  tXn 

county  clerk  to  report  changes  to  sUte  officers JW 

changes  of  name  to  be  published  annually  in  session  laws...  9w 
Ifaiiaaii  Connty. 

jail  liberties  Ml 

National  Guard. 

action   by   attorney-seneral  to   try   title   to   or   forfeit  military 

office,  see  "  Quo  WABranto." 

pay,  pennons,  rewards,  arms,  etc.,  exempt  from  execution V 

no  fee  for  administering  oath   to  officers   9 

officers  and  privates  exempt   from  jury  service...    1090,  ION,  1|2 

proof  of  exemption   lOBS*  B* 

persons  honorably   discharged  ajfter  five  years*   service  exesapt 

from  jury  service 1030,  10^  ^ 

proof    of    exemption KM,  UM 

,  officers  to  certify  to  jtiry  cdmmissioner  in  New  York  pcrsoot  ^ 
'-performing-  miliury  -  duty    ......•• •••  W 


INDEX. 

BTatwaliaatloB.  .t  »ti 

N.  Y.  city  court  cannot  natnnlise  ..* i r 3^.8 

clerk's  fees  on , ;  8303 

Heeenurlen. 

judgment  for,  enforceable  against  earnings,  trust  income,  etc..  1891 

limitation  of  action  for  personal  injaries  resulting  from 383  . 

warrant  of  attachment  in  actions  for ...••«...     685 

ACTXOlf   FOB  CA178IKG  DIATB  BY. 

right  of  action  conferred 1002 

who  may  maintain   1902 

limited  to  two  years 1902 

for  whose  benefit  > .  • .  1903 

"  next  of  kin  "  defined 1870,  1905 

interest  to  be  added  to  verdict  from  date  of  death 1904 

Heyottable  Instrvment*. 

Sec  "  Bills  and  Notbs."  » 

action  upon  lo«t  instruments   1917,  101!] 

extension  of  time  to  demur  or  answer  in  action  against  corpo- 
ration on 1778 

"Order  for  trial  to  be  served  with  answer  or  demurrer  of  corpo- 
ration in  action  on 1778 

reservation  of  trial  terms  for  trial  of  actions  on 282 

I 
HevrapsLpers. 

fair  report  of  public  proceedings  not  libelous 1907,  1906 

editors  and  reporters  caumpt  from  jury  servke. . . .  1030,  1081,  1127 
proof  of  exemption 1082 

|r«w  Trial. 

I.  When  gbantxd.  ,w 

in  court  of  claims i^  t 

on  appeal  from  judgment  of  court  of  claims 275 

for  failure  to  file  decision  within  time  limited 1010 

on  appeal  from  judgment  by  default  of  justice's  court 3064 

In  ejectment  as  of  right 1525.  1528 

second  new  trial  in  discretion  of  court 1G95/1528 

on  judgment  by  default 1526,  1528 

not  of  rignt  in  action  to  determine  claim  to  real  property. . . .  1646 
on  trial  of  specific  questions  by  jury  may  be  granted  as  to 

some  only  of  questions  tried 1003 

after  jury  trial  of  proceedings  to  sell  decedent's  real  prop- 
erty to  pay  debt , 2548 

in  New  York  county  after  jury  trial  of  proceedings  to  pro- 
bate will 2547 

II.  Motion  foi.  ' 

entry  and  collection  of  judgment  does  not  prejudice  subse- 
quent motion ^  .  1005 

final  judgment  not  stayed  by  motion 1065 

motion  for,  on  minutes  of  trial , . . . .     999 

grounds  of  motion 999 

appeal  from  order  to  be  heard  on  case  settled. ......;.     999 

to  appellate   division   after    interlocutory   judgment  rendered 

after  trial  by  court  or  referee 1001 

when  to  be  heard  and  decided  at  special  term 1002 

for  error  of  court  in  finding  of  fact  or  law  to  be  made  within 

time  for  appeal 1002 

of  fact  to  be  made  to  trial  iudge  unless  dead,  etc 1002 

for  error  of  referee  in  finding  of  fact  or  law  to  be  mad^  to 

appellate  division a .  1002 

cm  trial  of  specific  questions  by  jury < ; . .  • 1008 

bow  and  when  to  be  made «.%.-k...;i.  1006 
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INDEX. 

Ve^r  Trial  —  Continued. 

IL  Motion  worn  —  Continued. 

for  new  hearing  after  trial  of  specific  questions  by  referee..  1004 

how  and  when  to  be  made ^ lOOt 

time  for,  on  judgment  of  ejectment  by  default 1S26.  152!^ 

when  defendant  under  disability 1SS7,  1^ 

not  affected  by  talcing  of  exception . ., 1008 

may  be  heard  with  exceptions   lOM 

when  exceptions  to  be  reviewed  on  motion  for ..•    Wi 

motions  to  be  heard  at  special  term»  exoa>t.  etc lOOC 

order   upon   motion  for   failure  to   file  decision   within  time 

^  limited Wfl 

judgment  on  motion  to  appellate  division  in  first  instance...  12?i 
stipulation    for    judgment    absolute    on    affirmance    of    order 

granting,  in  N.  Y.  city  court 8191 

judgment  absolute  on  affirmance  by  N.  Y.  city  court  of  order 

granting 3194 

enforcement  of  restitution  upon  granting \VC 

exceptions   heard    in   first   instance   by   appellate   division   on 

motion  for  new  frial lOm 

appeal  from  order  granting,  brings  up  judgment  of  leveisal..  Ul* 

order  granting  or  refusing,  is  appealable ;  tM? 

costs  on  motion  for,  on  case SSM 

upon    order   for    failure   to   file   decision   within   time 

limited IflfO 

after  granting  and  before  trial 3251 

evidence  on  new  trial  in  ejectment 1^ 

when  evidence  on  first,  admissible  on  new  trial  of  action  to 

determine  claim  to  real  property 16M 

proceedings  before  justice  after  appeal  from  judgment  by  de- 

fault 
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in.  casb. 

preparation  of,  see  "  Case." 

case  to  be  made  on  motion  for .^ W 

not  required  on  motion  for  surprise  or  irregularity Ml 

on  motion  for,  before  judge  who  tried  action M 

IV.  Of    bioht   on    appeal    raoif    justice   of   peace. 

demand  for  new  trial  in  appellate  court 9M 

return  of  justice  SOB 

undertaking  required MO 

offer  to  compromise  before  return 908t 

award  of  costs   ^^70 

offer  to  compromise  after  return 9Kt 

amount  of  costs  on 2HKS 

proceedings  in  appellate  court SIR 

New  York,  City  CouPt  of. 

Sec  "  City  Cou«t  of  New  York." 

Hew  York,  Cltjr  of. 

only  attorneys  to  appear  and  practice  in  courts  in... J 

pexialty  for  unlawfully  practicing  in M 

service  of  summons  on  city 4S 

chamberlain  to  receive  money  paid  into  court T« 

duties  as  to  same 7M 

commissions  of Sffl 

preference  of  actions  by  or  against  city  or  health  officers tS 

when  maps  and  surveys  on  file  in  departments  of,  presumptive 

evidence 00 

when  official  records  of  departments  of,  presumptive  evidence..    OR 

officers  exempt  from  jury  service i<^ 

proof  of  exemption  1<K 

icmbers  of  police  and  fire  departments  exempt  fnwi  jury  ser-    _ 
Wet.  .  . 1(W.U» 
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Hew  Tork,  City  •! -^  C«iitim«eil. 

proof  of  exemption ••••..• .1062»  1128 

officers  to  aid  commissioner  of  jurors 10IK2 

corporation  counsel  to  prosecute  proceedings  to  enforce  fines  of 

delinquent  jurors    1119 

special  provisions  relating  to  actions  against*  not  affected 3341 

proceedings  to  acquire  lands  excepted  from  repealing  clause  of 

condemnation  law 396S 

service  of  papers  through  branch  post-office  in 801 

l«¥r  Torlc,  County  of. 

special   proceeding   begun  before  ont  judge  may  be  contii^ued 

before  another    26,     771 

change  of  place  of  holding  courts 42 

clerk  of  court,  etc.,  not  to  be  appointed  referee,  etc 90 

books  and  records  of  former  courts  of 93 

bail   in 120 

custody  of  prisoners  in 120 

appointment  of  jail  physician  in 126 

designation  of  temporary  jail  in . . . ; 135,     144 

jail  liberties  for '.     146 

when   official  records  of  register,  clerk  and  courts  presumptive 

evidence   966 

when  maps  and  surveys  on  file  with  register,  clerk,  sufToffSKte 

and  courts  presumptive  evidence 966 

officers  exempt  from  jury  service 1081 

proof  of  exemption    1062 

county  clerk's  fees  in 3306 

sheriff's   fees   in    3308 

fees  of  constables  and  deputy  sheriffs  for  attending  couft 8B12 

trial  jurors  in,  see  "  Juky  and  Jusors.*' 

motions  in  . .'. 26,     770 

preference  on  calendar  in   793 

notes  of  issue  in 977 

publication  of  notice  of  sale  of  real  property  in 1878 

records  in  register's  office  not  to  b**  removed  on  subpoena....     977 
costs  when  recovery  under  $500  and  $250 3228 

Te^vr  York,  District  GovrtN  of  the  City  of. 

Sec  "  New  York  Mukicipal  Courts." 

e^w   York  Mviitclpal  Courts. 

are  not  court's  ot  record 3 

effect  of  provisions  upon  jurisdiction  and  proceedings 3214 

actions  to   foreclose  mechanics'  lieils  in,  see  "  Foreclosure;  " 

*'  Mechanics'    Liens.'* 
jurisdiction    of   summary   proceedings   to   recover   possession   of 

real  property    2234 

service  of  complaint  with  summons   9207 

wbo    may    serve    summons    3208 

deputizing  prfvate  person  to  serve  summons 31^)8 

proof  of  service   ^ 3208 

action  commejiced  by  service  of  summons 3209 

arrest,  attachment  and  replevin  in   3210,  3211 

proceedings  on  order  of  arrest 3218 

answer  raising  title  to  real  property 3212 

how   jurors   selected    1111 

appeal  to  supreme  court   3213 

where  and  how  appeals  heard  1344 

judgment  on  appeal  • , .  ftULi 

1227 
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Ne^r  Yorlc  Municipal  Courts  w.  Contimved*  # 

eoste  on  appeal  to  supreme  court* 8213 

issti^iiccr  of  >reb&t)t  iil '  sammary  proceedings  to  recover  posses- 
sion' of  real  pi:operty   

transfer  of  ^iimmarf  proceedings  to  dispossess  to  another  court 
for   trial 


••"  i: 

v:  ■ 

H«ct  Friend. 

action  by,  to  annul  marriage  of  lunatic  or  infant..    1744,  1748,  ITS 
petition  oy,  for  change  of  name  of  infant 2110 

Next  of  Kin. 

See,  also,  "  Dbciobnts'   Estatbs;  "  *'  Exbctjtoks  and  As- 

,     ■  MINZSTRATOKS." 

defined :....  1870.  1905  i 

in  surrogate's  practice 2n4  ; 

not  to  be  arrested  when  sued  as  representative 5^  ; 

action  by,  against  administrator  for  distributive  share IH^  i 

order  of  distribution  among   27^ 

when  next  of  kin  of  deceased  husband  or  wife  deemed  also  next 

of  kin  of  decedent   2TX2 

creditor's    action    against,    see    "  Decbdent's    Estates,    VI;" 

"  CasoiTORS*  Actions,  II." 

M laffara  Connty.  | 

jail  liberties   for    115  \ 

salary  of  stenographer  of  surrogate's  court   25U  < 

stenographer  of  county  court ^^  i 

per  diem  allowance  to  grand  and  trial  jurors 8314 

Non-ResidentJi. 

jurisdiction  of  actions  by,  against  foreign  corporations ITf"* 

of  surrogates  over  estates  of  testate   or   intestate  dcce- 

dento.! 2476^2478 

who  deemed  residents  for  purpose  of  jurisdiction  of  N.  Y.  city 

court ^^  . 

limitation  of  actions  against,  on  demand  barred  at  domici] 9V 

summons  against,  in  city  court  of  New  York SlJ 

service  of  summons  on,  by  publication,  etc 438,    <■ 

of  papers  on  clerk  for ^J 

of  notice  of  sale  under  foreclosure  by  advertisement 2n» 

of  surrogate's  citation  by  publication J^ 

verification   of   pleadings  by..... •    ^ 

order  of  arrest  on  complaint  demanding  performance  of  act....  ^ 

in  justice's  court   ^^ 

attachment  in  actions  against ^ 

in  justice's  court    *** 

when  judgment  enforceable  only  against  attached  property ^ 

proof,    cause    of    action   against,  on  ap(>lication   for  judgment 

by    default ^ 

place  of  trial  of  actions  when  all  parties  arc  non-residents W 

where  to  attend  to  make  deposition. .-■'  J^ 

may  be  required  to  give  security  for  costs S268-S-^ 

attorneys  may  practice  in  state ^^ 

not  to  be  appointed  receiver  of  judgment  debtor sVm 

executors   objected   to    for   non-resi4ence   may    be   required   to 

give  bond ^ 

revocation  of  letters   to *^ 

provisions  as  to  testamentary  trustees  apply  to ^, 

appointment  of  guardian   for  infant •••  ^r 

surrogate  to  transmit  will,  etc.,  of,  to  secretary  of  state w* 

ITenralt. 

decision  on  motion  may  be  reserved .......•••  1^ 

not  permitted  after  cause  submitted  to  jury J^ 

in  justice's  court   ff^ 

judgment  of,  in  justice's  court sOH 


MotmwY  Pvblle. 

Dajr  take  oaths  and  affidaTits * tjg 

certificate  of  presentment  or  protest  presumptive  evidence Has 

cflrect  of  affidavit  denying  receipt  of  notice IKtS 

in  case  of  death*  etc.,  original  protest  presumptive  evidence  of 

demand ^4 

memorandum  presumptive  evidence  of  notice *     V04 

Hote*  of  Ifts«e. 

claim  of  preference  in  J§5 

contents   of zLjL 

to  state  nature  of  action g*  J 

time  of  filing ^ 

to  be  entered  on  calendar • ; : ■     »"« 

not  necessary  to  file  new  note  for  succeeding  terms  in  certain 

counties ^  * 

llottee  of  Pendency  of  Action. 

notice  of  levy  on  real  property  to  be  recorded  and  indexed  as. .  12M 

of  proceedings  to  condemn  land 33W 

of  action  against  executor,  etc.,   on   claim  enforceable  out   ot 

decedent's  realty 2TO1 

by  pUinUflf.  . Jgg 

contents  of  notice  • |5*j; 

may  be  filed  before  summons  served |2iV 

effect  of JgJ 

to  be  retorded  and  indexed JJ** 

by  defendant JgJ 

wlien  canceUed }£J 

low  cancelled. JE* 

cuiceUation  on  security  in  creditor's  actum.. ,  lt"4 

on  undertaking  or  payment  into  court 1671 

for  lack  of  undertsking  to  suspend  sale  pending  appeal 

from  refusal  of  specific  performance 1828 

fees  for  recording  and  indexing 88M 

judgment  relates  to  filing,  in  ejectment 1526 

in  partition 1B67 

in  action  to  determine  claim  to  real  property.  1645,  1646 

in  foreclosure,  when   to  be  filed 1631 

conveyance  on  sale  relates  to 16M 

toti^e  of  Trisil. 

causes  may  be  noticed  for  adjourned  term  of  court 84 

for  trials  elsewhere  than  at  courthouse 37 

time  of  service 977 

when  served  by  mail 796 

new  notice  for  succeeding  term  not  required  in  certain  counties.     977 

either  party  may  bring  issue  to  trial 980 

on  amendment,  etc.,  court  may  dispense  with  new  notice 723 

for  what  day  notice  may  be  given  in  N.  Y.  city  court 3162 

time  for  service  of,  in  N.  Y.  city  court 3162 

when  hearing  before  referee 1018 

security  for  costs  not  required  when  plaintiff  an  infant...  469,  8268 
V«iMUsee« 

action  for,  wl«n  maintainable 1660 

may  be  maintained  by  or  against  infant  in  his  own  name.  1686 

who  may  be  joined  as  defendants 1661 

triable  where  property  situated 982 

issues  of  fact  triable  by  jury 968 

final  judgment  for  plaintiff ; .  1662 

pcctions  1660-1  w2  not  to  apply  to  actions  for  money  only.^ 1663 

tmnmary  proceedings  to  dispossess  tenant  engaging  in   illegal 
trade  or  business 22S1 

i«aa1bera. 

may  be  expressed  by  figures..... • «..      21 

iWMvya.tt're  'Wllla. 

citation  on  probate  of 3616 

ODtcntion  and  tenor  to  be  proved  by  at  least  two  witntsSM. . . .  3618 
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communications  privileged 94 

testimonjr  in   will  cases 8J»5 

examination  of  hospital  nurse   83S 

O. 
Oathfl  and  Afllrinatlona. 

I.  Who  may  administer. 

who  may  take ^ 

without  the  state   Hi 

courts  of  record  to  witness   %. .  T 

justices  of  city  court  of  Kew  York 3M 

officers,  boards,  etc.,  authorized  to  take  testimony M2 

commissioner .  of  jurors  of  New  York  and  assistants H^l 

of  Kin^  county  and  assistants   ILX!  i 

who  may  administer  to  referee li'lC  | 

commissioners  in  condemnation   ZStQ  j 

II.  Form  and  mode  of  swearing.  j 

Seneral  node^  of  swearing  '. ^  | 

ispensing    with    kissing   gospels    ^\ 

when  affirmation  may  be  made    MT ; 

Ceculiar  modes  of  swearing IMS 

y  persons  not  Christians   Htf ' 

examination  of  witness  as  to  capacity  and  obligation  of SCi 

swearing  falsely  in  any  form  is  perjury   SI  i 

III.  Of  witnesses  and  jurors;  official  oaths. 

refusal  of  witness  to  be  sworn  a  contempt   ti 

witnesses  in  justice's  court   3fVv) 

jufors  on   writ  of  assessment  of  damages   21)1^ 

in  justice's  court   29^"' 

administrator 2504,  3*51 

arbitrators &9 

attorney  on  admission  . . : 39 

'    coipmissi oners  in  condemnation    3?'** 

in   partition    Xm9 

to  admeasure  dower   V^^ 

on  application  for  committee  of  incompetent  person...  ^y 

executor S^'^ 

guardian r 25W,  2830,  2^*1 

referee 1*«H 

to  admeasure  dower —  l*^*^ 

in  proceedings  supplementary  to  execution 24-13 

waiver }*'li 

failure  to  take,  cured  by  judgment  on  report,  etc 73 

person  appointed  by  supervisors  to  act  as  surrogate St£ 

clerk  of  court  of  appeals 1^ 

deputy   clerk    3* 

special  deputy  clerks  appointed  to  attend  terms  of  court ^ 

clerk  and  deputy  clerks  of  N.  Y.  city  court J2l ; 

stenographer 8J  i 

interpreter  of  N.   Y.  city  court   _35 

constable  to  keep  jury  in  justice's  court ~~* 

no  fees  for  administering  official  oaths 

.  fees  for  administering 


I 


Occupant*. 

necessary  defendants  in  action   of  ejectment ISfiC 

in  action  for  dower 1'^ 

OCer. 

to  liquidate  damages  conditionally   » TS> 

lefusal   of   offer    < TtC 

cost-s  on   refusal    ^ 7^ 

of  judgment  by  defendant  before  trial   , , . . . .  TS* 

effect  of  acceptance  or  refusal T^ 

of  judgment  b)'  plaintiff  on  counterclaim   ^** 

efTect  of^  acceptance  or  refusal   • «...  *V 
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INDBX. 

NIcr  —  Co]itl]i«e«l.  '     ' 

requisites  of  offer  and  aeecptmice 740 

entry  of  judgment  on  deatk  oi  party  after  offer  made 7<I8 

in  justice's  court,  by  defendant 2882 

of  compromise  before  return  on  appeal 3070 

after  return  on  appeal 8072 

Meers. 

of  corporations,  see  '*  Cokpokatxons/* 

ofllcial  bonds,  see  "  Bonds,  IV.  V." 

effect  of  statute  upon  officers  and  offices 3366 

I.   RiGHTSt   DUTIBS  AND   LIABILITXVS. 

court  stenographer  is,  of  the  court ..,.«..<...       82 

proceedings  to  compel  delivery  of  books  and  papers  to 2471a 

I  eaiempt  from  jury  service 1030,  1081,  1127 

proof  of  exemption    , 1082,  1128 

of  court,  privilege  from  arrest 666 

civil,  may  be  excused  from  serving  as  juror 1033 

certain,  disqualified  ss  trial  jurors 1029 

to  make  and  certify  to  searches 961 

when  copies  of  records  and  papers  are  evidence 938 

subordinate  may  produce  book   or   paper   on   subpoena   duces 

tecum 869 

procuring  personal  attendance  on  subpoena  duces  tecufh 860 

mistake  m  name  of,  cured  by  judgment  on  verdict,  ^c 721 

liability  for  money  received  not  aftected  by  discharge  of  in- 
solvent debtor 2184 

assuming  to  act  as,  without  authority 14 

of  court  of  record,  may  be  punished  for  misconduct 14 

taking  fees  not  prescribed  by  law  prohibited 3280 

;  for  services   not  rendered  prohibited 328t 

treble  damap;es  for  illegally  taking  fees 3282 

fees  to  be  mcluded  in   account 3286 

^  may  charge  fee^  paid  for  oaths,  postage,  etc 3291 

fees  to  be  paid  before  paper  transmitted 3292 

>0.  Actions  by  and  against. 

1.  General  provisions. 

jurisdiction  of  justice'^  court 2866 

actions  against,  on  causes  arising  before  term 1927,  1928 

action  by,  upon  cause  which  accrued  before  term..   1926^  1928 

action  by  taxpayer  against,  to  prevent  waste..... 1925 

actions  on  official  bond,  sec  **  Bonds,  V." 

how  designated  in  summons 1929 

designation  of,  by  name  of  office  in  habeas  corpus  and 

certiora.-i 2024 

mode  of  servicie  of  certiorari  on 2130 

injunction  against  acts  of  state  officers 605 

not   required    to   give   security    for   provisional    remedies. 

etc 1990 

liability  In  damages  for  arrest,  attachment  or  injunction 

improperlv  granted « , 

order  of  arrest  in  action  for  money  or  property  misap- 
plied      549 

In  justice's  court    2896 

in   action   for   misconduct   or    neglect    in    j-ustioe's 

court.  .   . 2895 

attachment  in  action  for  misappropriating  public  funds..     637 

Tcrificaticn  of  pleadings  by 525 

waiver  of  objection  of  non-joinder » . . .  )0S39 

for  official  act**  or  omissions  triable  where  cause  of  action 

arose 983 

death  does  not  abate  action  by a 766 

aaccessor  of  public  officer  may  continue 766 

tobstittition  of  successor 706,  1980 
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INDBX. 
Ofleers  —  Coiitlmwed. 

11.  ACTIOKl  IT  AND  AQAINtT  —  CQIltiBtted. 

1«  Gtnmrol  ^ovumiu -— Contiiracd. 

iMuance  of  execution  agminit • 

increased  costs  in  actions  for  official  acts 8888^ 

in  justice's  court 

an  certiorari,  what  included  in  "  body  of  officer  " 

certiorari  may  issue  to,  after  expiration  of  term.. 

may  be  punished  after  term  for  lailins  to  make  return  to 

certiorari g|j 

fine  for  disobeying  peremptory  mandamus SM 

proceedings  to  collect  fines  imposed  on glMJiM 

3.  Action  to  try  titU  to  oMet, 

by  attorney-general ••• • IMIi 

action  to  be  brought  in  name  of  people Wli 

by  attorney-general  to  forfeit  public  office,  dwH  or  mili- 
tary  

joinder  of  relator  as  party  plaintiff 

relator  to  give  security  for  costs,  etc 

compensation  of  attomev-general  when  relator  joined.... 

right  of  claimant  may  be  tried  in  action  against  iocmn- 
bent 

triable  of  right  by  jury 

claimant  to  assume  ofiice  after  judgment  in  his  favor. . . . 
to  demand  books  and  papers  after  judgment 

proceedings  to  obtain  books  and  papers 

refusal  to  deliver  books  and  papers  after  judgment  of 
ouster  on  misBemeanor __ 

final  judgment  of  ouster 09 

fine  may  be  imposed  upon  usurper  by  judgment 

to  be  docketed    

action  for  damages  against  usurper 

preference  of  appeals  involving  title  to 

8.  By  people  to  recover  public  funds,  etc, 

excepted  from  jurisdiction  of  justice's  covrt 

when  state  may  sue 

may  sue  although  same  cause  exists  in  another  ptddic  a«> 

thority 

although  another  action  pending I 

in  foreign  courts  

stay  of  other  domestic  actions 

parties  to  other  actions  to  be  brought  in 

damages  vest  in  state  on  commencement  of  action IfTS 

limitation  of  action   I9C1 

judgment  or  order  reinstating  in  municipality  funds,  etc. 

recovered I97i 

petition  by  municipality,  etc.,  for  funds  recovered IfSV 

notice  to  attorney-general ]9«V 

attorney-general  to  bring  action  for  people • 911 

Oflelsil  Bonds. 

See  "  Bonds." 

Old  Guard. 

officers  and  privates  exempt  from  jury  service  in  New  Yoflr. . . .  V^ 
proof  of  exemption   • IM 

Oaslaalona. 

See,    also,    "Amendment;**    "  Dmcn;  **    **  IitmioutAtt- 
ties;  •*  "  Mistake." 

court   may   supoly  within  one  year • 

■Opplying  in  surrogate's  court 


INDBX. 

taionda^TA  County. 

jail  liberties  for 146 

fees  of  surrogate's  stenographer  in 2518 

biterio  County. 

per  diem  allowance  of  grand  and  trial  Jurors.  '...'.'...* '.'. :  331^ 

compensation  of  officers  attending  court •;  8312 

kml  Plesidlnvs. 

abolished  in  mandamus •  2060 

petition  or  answer  in  surrogate's  court  may  be  presented  orally.  2583 

allowed  in  justice's  court 2SM0 

in  marine  causes  in  city  court  of  New  York. ...» 818B 

^ranice  County. 

stenographers  for  supreme  and  county  courts 256,     257 

allowance  to  grand  and  trial  jurors .SJi 

mileage  of  jurors   •  • •  •  •"• SI? 

conif'ensatir.n  of  deputy  sheriffs  and  constables  attending  court    3312 

definition.  .   •    »«••#••«•••-••••••••  ^ia 

in  surrogate's  court  defined 2656 

••  order  *^  refers  to  order  in  civil  action  or  proceeding 3343 

included  in  "determination"  in  provisions  as  to  certiorari....  2146 

"final  order"  in  surrogates'  proceedings  defined 2J2|> 

must  be  in  writing J67 

in  N.  Y.  city  court  to  be  made  only  by  a  justice oxi 

in  county  court,  who  may  make » 854 

who  may  make,  out  of  court,  without  notice 772 

by  whom  made  vacating  and  modifying  orders,  without  notice. .     772 

powers  of  county  judge  expressly  conferred 773 

sUying  proceedings  longer  than  twenty  days 77 J 

in  proceedings  begun  by  state  writ Iw7 

to  MOW  cause,  granting  of *  •  .  7|0 

when  returnable 780 

affidavit  to  be  served  with  order • .     782 

when  new  application  for,  prohibited  after   refusal ""^115 

publication  of  order  to  present  claims  of  creditors TOO 

relief  against  default  within  one  year. 724 

stay  by,  excepted  from  period  of  limitation WO 

of  N.  Y.  city  court  mav  be  served  within  state 338 

enforcement  of  order  in  surrogate's  court 2568 

costs  upon  orders  of  surrogatc*s  court ••••.•••  •  •;  V  '*' ''  ^^*^ 

review  of  order  by  judge  ot  court  other  than  that  m  which  ac- 
tion pending ;;,••••;;•••••*•'. V  ' ' 

appellate  division  may  vacate  or  modify  without  notice,  orders 

made  without  notice ','"y"\    V? 

may  grant,  when  applied  for  without  notice  and  refused     _ 

)^l0^ k ........;. .  1348 

not  appealable  until  entered. • JJJJ 

proceedings  to  comoel  entry  for  purpose  of  appeal idJJJ 

annuUing  for  failure  to  enter. :  •  •/  *  '* •  T  ••*  * '  ;A 

orders  affecting  substantial  rights  appealable  from  inferior  to 

supreme  court • •.•  ■.-. 1»*^»  JJ™ 

wbat  orders  are  appealable  to  appellate  division..., 1347 

out  of  court  appealable... •  •  •  •  • •.••••:.•;  ^^^^ 

in    special    proceedings,    appealable    when    affecUng   substantial 

fSf^l looo,  loOT 

when  appealable  to  court  of  appeals 190,    191 

entry  on  determination  of  appeal J»oj 

on  appeal  from  inferior  to  supreme  court. 1345 

and  enforcement  of  order  determining  appeal IJjn 

enforcing  affirmance  or  modification  on  appeal ^^ 

costs  on  appeal  from    • ***^**' 


of  nninicipal  corporations,  proof  of , ••••»,••••    941 
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INDEX. 

Orleans  Connty* 

compensation  of   deputy  sheriffs   and   constables  for  attending 

courts X12 

aHowance  to  grand  and  trial  jurors S;>U 

Oaireyoy  Reeorder'a  Court  of. 

a  court  of  record 2 

civil  jurisdiction SIM 

pending  actions  transferred  to  supreme  court S197 

papers  and  records  transferred  to  county  clterk SISc^ 

power  of  supreme  court  in  actions  transferred TCi'* 

removal  of  action  to  county  court  for  disability  of  judge £>•• 

SttbiKEna  may  be  served  anywhere  within  state Siil 

application  of  provisions  ox  Code «.. Z^C 

section  3801  relating  to  clerk's  fees  not  applicable ZJJl 

Overseer  of  Hlgrltf^siT** 

effect  of  order  for  cutting,  etc,  trees  in  action  for  danoAges....  1€^ 
may  seize  strays , 3usi 

Overseer  of  tbe  Poor. 

application  by,  for  committee  of  lunatic,  etc .-• 3^4 

notice  to,  of  application  for  committee  of  lunatic 2.0 

fines  for  conterript  in  justices'  courts  to  be  paid  to !>TS 

minute  of  conviction  deemed  judgment 2L*i% 

may  sue  for  penalties  for  strays  on  highways. 3)(<t 

when  proceeds  of  sale  of  strays  to  be  paid  to S002.  3>^ 

may  sue  for  penalties  person  wilfully  setting  animal  at  large. .  X]i^ 

may  be  allowed  to  appear  in  action  for  penalties  by  another SllSi 

settlement,  etc.,  of  penalty  with  private  person  does  not  affect         ; 

right  of  action 31IS| 

I 

P- 
Paper*. 

how  written,  printed  or  typewritten 

weight  of  paper.   .    

supplying  lost  or  withheld 

demand   for  admission   of  genuineness  of 

costs  of  proving  genuineness  after  demand 

certain,  may  be  ordered  to  be  destroyed 


FArents. 

service  of  summons  for  infant  on 

may  sue  to  annul  marriage  of  child  under  age  of  consent 1T>I 

accounting  when  acting  as  guardian  in  socage Hit 

Parties. 

I.  Capacity  to  sub  and  DxnjfD. 

real  party  in  interest  to  sue 44ft 

married  woman  sues  or  defends  as  if  sin^e <9 

infant  entitled  to  sue "^ 

infant    plaintiffs   and   defendants,    see  **  GuAsniAss;  **    "In- 
fants." 
prosecuting  or  defending  as  poor  persons,   see  "  Poon  Pn- 

SONS." 

one  or  more  suing  or  defendinff  for  all 4^ 

trustee  of  express  trust  definea 44 

may  sue  without  joining  beneficiary 

when  foreign  corporation  may  Sue ». 1T7 

two  or  more  executors,  etc.,  considered  as  one  person I^lj 

of  committee  of  property  of  fncompetent  person  to  sue 

of  temporary  administrator 3P 

not  disqualified   to   testify 

testimony   of   party   adduced   for   adverse  party   may  be  re* 

butted. ..^ 

deposition  of  party  may  be  taken •.«•....... 

MM 


INDEX. 
Pftrtl«s  —  Contlniied. 

•  1 

II.  Designation  of. 

how  designated  in  civil  action 

minimons  must  specify   names 417 

complaint  must  contain  names  of  all 461 

of  defendant  by  fictitious  name 451 

of  unknown  persons  as  defendants 461 

in  justi  :e*s  court   2884 

power  of  court  to  correct  names 723 

to  ad'd  or  strike  out  names «...     723 

mistakes  in  names  cured  by  judgment  on  verdict,  etc 721 

of  public  officers  as Id29 

in  condemnation  proceedings   8358 

III.   NeCESSAKT   and  PROPSa    paktibs. 

state  may  be  made  defendant  by  reason  of  lien  for  transfer  tax.     447 

husband  not  proper  party  in  action  for  wafe's  tort 460 

for  damages  to  person,  property  or  character  of  wife..  450 
executors  who  have  not  qualified  not  necessary  parties .\. ....  1818 
necessary  defendants  to  action  to  foreclose  mechanics*  Ueas..  3402 
obligor  in  bond  may  be  made  defendant  in  action  to  foreclose 

on  realty \ 1627 

who  may  be  joined  as  defendants  inaction  for  nuisance 1661 

to  action  to  determine  validity  of  predate  of  wHI , . . .  2663a 

necessary-  parties  to  appeal  from  surrogate's  court 2573 

all  claimants  must  be  joined  in  action  by  attorney  ^general  to 

try  title  to  office,  etc 1964 

occupant  to  be  made  defendant  in  ejectment 1502 

defendants  in  ejectment  when  lands  not  actually  occupied...   1502 

necessary,  int  partition « 1538 

members  of  'class  as  parties  in  partition 1638 

rroi-er,  in  partition,  at  election  of  plalntiiT 1539 

m  action  fdr  dower  occupant  is  necessary  defendant 1597 

necessary  defendants  when  lands  not  occupied 1597 

persons  claiming  interest  are  proper  parties 1598 

owners  of  different  portions  irt  sfteralty 1590 

/.    JOTNDEa   AND    NON-JOINDEl. 

joinder  of  claimants  as  parties  defendant  on  motion  of  de- 
fendant      820 

who  may  be  joined  as  plaintiffs 446 

as  defendants 447 

united  in  interest  must  be  joined  as  plaintiffs  or  defencUnts. .     448 

united  in  interest,  verification  by 626 

trustee,  executor,  etc.,  need  not  join  beneficiary 449 

person  refusing  to  join  as  plaintiff  to  be  made  defendant 448 

demurrer  to  complaint  for  misjoinder  of  parties  plaintiff 488 

for  defect  of  parties 488 

persons  severally  liable  may  be  joined  as  defendants 404 

joinder  of  persons  severaUy  liable  not  to  affect-  defendant's 

right  to  relief   465 

prosecution  of  action  against  defendants  served 466 

severance  of  action  on  entry  of  judgment  against  one 

or  more 466 

entry  of  jud^ent  against  one  or  more. 466 

failure  to  jom  persons  jointly  liable 467 

persons  jointly  liable  regarded  as  one  in  action  against 

defendants   severalljr  liable    467 

Joinder  of  plaintiff  with  sheriff  in  action  in  aid  of  attachment.     679 
persons   claiming   interest   may   be   joined    as   defendants   in 

ejectment.^ ^ 1603 

who  may  be' joined  as  defendants  in  action  for  nuisance ^§S 

waiver  of  objection  of  non-joinder  of  public  officer. .........  1929 

non-joinder  or  misjoinder  not  available  to  defendant  in  action 

against  carrier  unless,  etc 1M6 

loinder  of  lienors  as  plaintiffs  in  action  to  foreclose  mechan- 
ics' Kens 8409 

im  action  for  dower,  owners  of  different  portioot  ia  severity. 
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Partltlom  <—  Continued. 

IV.  Actual  partition  —  Oontinncd. 

costs  on  judsmcnt  for ••*••••••»•••••••• 

collection  of  costs  against  unknown  owners*. •••••••••«••••• 

V.  Sau. 

1.  IVhtn  directed;  procedure. 

when  to  be  directed ••,. 

when  ordered  in  action  by  remaindermen. 

modification  of  interlocutory  judgment  on  report  that  par- 
tition cannot  be  made 

interlocutory  judgment  for,  on  report  of  conunissioners. 

to  be  made  by  referee  or  sheriff 

protection  of  rights  of  unknown  owners II 

when  credit  allowed  for  purchase-money 

mortgage  to  secure  purcuase-money 

separate  securities  to  county  treasurer  and  owner  of  full 

»ge 

report  of  sale   

final  judgment  confirming  

parties  on  whom  final  judgment  confirming  is  condusiTe.  11 

payment  of  costs  and  expenses 

judgment  confirming,  may  direct  delivery  of  possession. . 

officer  making,  to  pay  taxes,  etc 

judgment  to  be  entered  in  county  where  property  situ- 
ated  

Satisfaction  of  liens. 

direction  for  sale  free  from  Ken  of  debts  of  decedent. 

proceeds  to  be  paid  into  court 

withdrawal  of  shares  of  proceeds 

rafcrence  to  inquire  as  to  liens 1] 

publication  of  notice  to  prove  liens 

report  of  referee 

payment  into  court  to  satisfy  liens  on  shares 

application  by  lienor  for  money  paid  into  court 

payment  and  satisfaction  of  Hens  on  undivided  shares. 

proceedings  to  settle  liens  on  shares  not  to  dday  pay- 
ment to  other  parties. 

payment  of  liens  on  shares 

final  judgment  confirming  sale  bars  lienors  failing  to 
prove  lien  after  notice. 

3.  Dower  interests. 

sale  when  dower  right  exists  in  entire  property 

free  from  dower  right 1] 

payment  in  gross  in  satisfaction 1668. 

investment     of     one-third     proceeds      for     benefit     of 

dower 1568,  1} 

protecHon  of  inchoate  right  of  dower  and  future  estates, 
release  to  husband  of  inchoate  right  of  dower 

8.  Distribution  of  proceeds. 

how  awarded. 

pajrment  or  investment  of  interests  in  remainder  or  re- 
version  

shares  of  infants  

Investment  of  shares  of  unknown  and  absent  owners. . . . 

distribution  of  shares  of  unknown  owners 

investment  of  proceeds  paid  into  court  for  benefit  of  ten- 
ant for  life  or  doweress 

security  to  refund  shares  paid  over ISIM. 

action  on  security  to  refund  share  paid  over U 

presumption  of  death  of  unknown  heirs  when  money  paid 
:  into  court 
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Mt-Oflee« 

See,  abOfe  ''Mail.** 

I       service  of  p«p«rft  by  mail.. • •• TOT 

I       double  time  when  papers  served  by  mail..*.. • 786 

[      time  for  service  of  notice  of  trial  b^  mail 706 

deposit  of  papers  in  branch  post-oroce  in  New  York  city 801 

bwer  of  Attorney. 

r     satisfaction  of  judgment  by  attorney  in  fact ...••  1200 

Iwerfl. 

executors  quaKfylag  may  exercise  power  of  sale,  etc 20i2 

Referred  Causes* 

when  order  necessar> T06 

I      service  of  order 703 

I      motion  for,  in  New  York,  Kings,  Queens  and  Erie 703 

I      claim  of  preference  in  note  of  issue 7^ 

!      vacating  order 703 

p*    order  for  preference  not  appealable 703 

!      causes  j^rexerred  by  general  rules  of  practice 701 

by  special  order  of  court TOl 

parties  suing  in  representative  capacity  as  sole  plaintiff  or  de* 

i          fendant. 701 

'     death  of  party  pending  the  action 701 

1      criminal  actions 700 

t      by  people  to  recover  public  funds 780 

by  or  against  state  or  officer  thereof 701 

1^  or  against  New  York  city  and  its  health  officers 701 

L     by  or  against  commissioners  of  pilots  in  New  York  city 701 

by  or  against  towns  or  counties 701 

against  sheriff 701 

on  undertakings  to  sheriff 701 

on  undertakings  on  appeal  to  court  of  appeals 701 

I      on  notes  and  bills  of  corporation 701 

against  corporations  issuing  bank  notes,  etc 791 

for    dower    TOl 

for  absolute  divorce 701 

for  libel   or   slander 701 

for   partition    ." 701 

to  revoke  probate  of  wills    791 

,      to    construe    wills    701 

mandamus   or   prohibition 792 

marine  causes  in  N.  Y.  city  court 3186 

to   determine    conflicting   claims   to    compensation    for   property 

taken  for  public  use 3378 

appeals  involving  title  to  office  229 

from  court  of  claims    278 

from  judgment  declaring  statute  unconstitutional 791 

from  decision  of  surrogate    TOl 

to  court  of   appeals   from   unanimous  affirmances  by  ap- 
pellate division    701 

second  and  subsequent  to  court  of  appeals 105 

Mcriirtloift. 

Sec,  also,  *'  Limitation  op  Actions." 
easement  for  encroaching   wall  created  by   lapse   of  two  years 

without  action   1490 

teas  Associations. 

telegraph  operators  and  reporters  exempt  from  jury  duty.  1090,  1081 

1127 
lftaiiaiptft«ns. 

Sec,  also,    *'  Evidence." 

possession   presumed   from  legal  title    gQg 

occupation  presumed  to  be  under  legal  title '.'.','.'.  368 

continuance  of  relatioli  of  landlord  and  tenant !!!!!*.!  873 

satisfaction  of  judgment   '.'..'.'.'.'.  878 

pleading  presumed  payment  of  iudgracnt    .'.'.'.'."**  878 
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Pmyment  Into  Court  —  Continned. 

on  tender  after  suit ISS 

notice  of  deposit TE 

to  effect  cancellation  of  notice  of  pendency IfTl 

in  partition,  on  sale  free  from  debts  of  deceased  owner 153^ 

;■  '  to  satisfy   liens  on  shares 1563; 

application  by  lienor  for  money IS^j 

payment  and  satisfaction  of  liens  on  lands  sold 1369 « 

*>        foreclosure  by  action ;   surplus  moneys 1S33I 

of  amount  due  and  costs  on  dismissal 1^1 

k  after  judgment  to  stay  proceedings 16S| 

foreclosure  by  advertisement;  surplus  on  sale S^j 

petition  of  claimant VAX 

notice  of  application   ' 24MJ 

when  and  to  whom  application  to  be  made 2KC 

order  for  distribution   ^^ 

reference  of  application   2ii4 

when    letters    issued    on    decedent's    estate    within    four 

years. ^ 

in  surrogate's  court,  to  be  made  to  county  treasurer 

control  of  surrogate  over 

docketing  decree  directing ' 

amount  of  debt  not  due  when  account  settled Z?< 

of    legacy    or    distributive    share   of    infant    who    has   no 

general  guardian. 27 

proceedings  of  real  property  sold  to  pay  decedent's  debts.  2709,  ST 
r  .  surplus  money   on   foreclosure  within   four  years   of   is> 

suinpr  letters. 37 

•  how  distributed 37 

at  security   for  cancellation  of  notice  of   lis  pendens  in  cred- 

.  itor's  action 

;  in  action  to  foreclose  mechanic's  lien 31 

on  confirmation  of  inquisition  under  writ  of  assessment  of  dam- 
ages  2116-21 

compensation  awarded  in  condemnation  proceeding 
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Peaaltr. 

I.  WhKN    XNCUUltD. 

not  incurred  by  act  conforming  to  decision  of  appelate  di- 
vision before  reversal   • 

for   disobedience  to  subpoena ^ 853, 

to  notice  of  commissioners  of  jurors  of  New  York  to 

testify  to  liability  to  jury  service 1 

for  omission  of  clerk  of  court  in  New  York  to  certify  failmre 

to  personally  serve  majority  of  panel 11 

for  refusal  of  information  to  commissioner  of  jurors  of  New 

York U 

by  juror  for  taking  gift  or  bribe II 

for  bribing  or  making  gift  to  juror 11 

for  taking  illegal  fees   

by  attorney  for  deceit;  treble  damages 

for  wilfully  delaying  action;  treble  damages 

^  for  lending   name • 

V.  for  neglect  of  clerk  to  docket  judgment. 12 

by  county  clerk  for  not  recording  order  appointing  receiver.  24 

.  by  sheriff  for  irregularity  in  sale  of  realty  on  executioa ^UsM 

f  ior  wrong  delivery  of  chattel  taken  in  replevin IT**! 

for  illef^fll  nale  of  liquors  in  iail l^  < 

for  removing  notice  of  sale 1385.  27T2,  *^v 

for  false  oath  of  creditor  of  insolvent  debtor 21*^ 

L  for  wronp:  delivery  of  chattel  replevied  In  justice's  court 2K* 

I  for  refn"»al  to  discharge  debtor  taken  in  execution  on  justice's 

judf^ment ■ 

for  sutTering  animals  to  stray,  see  "  St«ays." 

to  owner  for  wilfully  setting  animal  at  large 
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P^naltF  —  Oontlnaed. 

L  WmsK  In  ctJRSED  —  Continued. 

habeas  corpus:  for  refusal  to  obey  writ  to  bring  tip  to  testify.  2014 

for  refusinj?  to  issue  writ  to  inquife  into  detention....  2020 

for  disobeying  order  for  discharge 2049 

for   illegatty  recommitting  discharged   prisoner    20R1 

for  concealing  prisoner  to  avoid  writ  .^ ^5"^ 

for  aiding  in  concealment  to  avoid  writ 2053 

for    refusing  copy   of  warrant   or   mandate   to   detain 

prisoner • 2065 

TL    ACTIOKS    «)R. 

1.  Gi*n&ral  provisions. 

limitation  of  action  for  penalty  to  person  aggrieved 383 

for  penalties  to  the  state   384 

where  any  person  may  sue 387 

for  penalties  against  directors  and  stockholders  of 

banks   and   moneyed   corporations    804 

joinder  of  causes  under  fisberles,  game  and  forest  law...  484 

joinder  of  causes  under  agricultural  law 484 

order  of  arrest  in  action  to  recover 549 

triable  where  cause  arose 968 

place  of  trial  of  actions  for  offences  committed  on  lakes, 

rivers,  etc 983 

of  actions   for  penalties   for  trespasses  on   forest 

preserve 963 

collection    of    penalty     in     forfeited    recognizance,     see 

*' Recoonizakces." 

by  officers  of  county,  town,  etc.,  tti  recover  statutory. . .  1926 

1928 

barred  by  payment  of  fine  in  mandamus 2090 

costs  when  recovery  by  state  b  less  than  $50 3228 

jurisdiction  of  justice  over  actions  for  2862 

order  of  arrest  in  justice's  court    2895 

indorsement   upon  execution  on  justice's  judgment '3026 

confinement  on  execution  against  person  on  judgment  for.  3032 

jurisdiction  of  Albany  city  court    3223 

of  Troy  justice's  court   3223 

2.  Action  by  state  for. 

by  attorney-general  or  district  attorney 19^ 

to  be  brought  in  name  of  people 1984 

concurrent  jurisdiction  of  supreme  and  justice's  courts. .  1962 

disposition  of  money  recovered 1963 

reference  to  statute  to  be  indorsed  on  summons .........  1964 

recovery  when   statute  imposes  amount  not   exceeding  a 

specified  sum 1964 

district  attorney  to  pay  collections  to  county  treasurer...  1967 

to  render  account  of  collections « . . . .  1968 

&  Action  by  private  person  for, 

person  specially^  aggrieved  may  sue 1893 

when  common  informer  may  sue 1894 

common  informer  to  compromise'  only  by  leave  of  court.  1894 
summons  in  action  by  common  informer  to  be  served  by 

officer  authorized  to  levy  execution 1895 

cannot  be  countermanded   1896 

previous  collusive  recovery  not  a  bar 1896 

reference  to  statute  to  be  indorsed  on  summons 1897 

recovery   where    statute   imposes    penalty    not    exceeding 

specified  sum .•. . .  1888 
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Publlcatloii  —  Continued. 

tees   of    printers    •  381i 

service   of  summons    by 4^1^-441 

on  unknown  owners  in  partition IMl 

defendant  in  partition  cannot,  under  section  445,  defend  after 

judgment  by  default  on  service  by   publicatiou ir>57 

mode   of,    i.i  surrogate's   court. ij35 

of  order  to  present  claims  of  creditors 7^• 

of  general    rules    of    practice 1^ 

of  appointment  changing  place  of  holding  court <Sf 

of  change  of  place  for  holding  court  in  New   York  city <2 

of  appointment   of   special    and    trial   terms '<i^^ 

of  application   by   discharged   bankruiJt   to   cancel  judgment ll||A 

of  notice  of  sale  of  really    l*t^> 

of  Judgment    annulling    corporation    Ifi'JS 

of  notice  of  pendency  of  ejectment  for  proi)erty  escheated,  or 

forfeited   for    treason    1-'^ 

of  notice  of  execution  of  writ  of  assessment  of  damages. .....  21'<^ 

of  petition  for  discharge  of  person  imprisoned  under  execution,  ip* 

of  notice  of  anplication  .o  change  name  of  rorporation -41i 

of  order  to  show  cause  in  proceeding  for  voluntary  dissolution 

corporation *j-» 

of  citation    from   surrogated   court ^'j;^ 

of  notice   of  decree  revoking  probate  of  will iSw3 

of  advertisement  for  claims  against  decedents*  estates 271? 

of  summons  in  action  in  N.  Y.  city  court 31> 

application  for  judgment  by  uefault  when  summons  served  by..  121^ 
Public  Fan  da. 

order  of  arrest  in  action  for •'**'} 

action   by  taxpayer   to  prevent  waste l'-*^' 

action  by   neople  to  recover 1'**' 

attorney-general    must    bring    l'-*** 

must  be  in   name  of  people 1'*^* 

stay   of  other    actions 1^2'^ 

may  be  brought  in   foreign  courts 1-*'I 

title  vests  in  people  on  commencement 1'^- 

limitation i'.»T? 

disposition    of   proceeds    l'*T4 

application    by   municipality,    etc.,    Jk>r 197^ 

Public   Officer. 

See   "  Officer."  A 

Queens    County. 

salary    of   court    clerks.... ^ 

compensation    of    court    crier •*» 

interpreters  in • ^ 

court  officers,  messengers  and  attendants  in 93 

duties  of  court  officers,  messengers  and  attendants  in 96 

salary   of  court   attendants   in 98 

appointment    and    compen.sation   of    stenographer 35*<.  '•& 

compensation   of  judges  for  services  rendered  in  selecting  and 

drawing   jurors,    etc, ;  •  • : '^ 

notes  of  issue  and   notice  of  trial  in ^•' 

preference   on   calendar    in    .^ 71« 

service  of  subp<cna  from  N.   Y.  city  court  in JCS 

security    for    costs    in   county   court •tJ'-^ 

mika«e    of    jurors     J-'^W 

Q.ao    Warranto. 

writ   abolished ; 1*^' 

proceedings  by   information   in    nature  of,   abolished l'.*^' 

relief  to  be  obtained   by    action li*^ 

action  to  be  brought   in  name  of  people li*^ 

action  by  attorney-general  to  try  title  to  office.^ li*** 

to  try   right  to   exercise  corporate  franchise 1^'^ 

to   forfeit   public   office,   civil   or    military I'M^ 

to  try  right  of   foreign  corporation  to  exercise  privileges 

within   state J'*^'* 

jv- u  ^er  of  relator  as  party  plaintiff H^ 
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l|«o  'Warranto  —  Contliived* 

relator  to  give  security  for  coats,  etc •••» •••••^•..  MM 

compensation  of  attorney-general  when  relator  joined ^.  1066 

ri^ht  of  claimant  to  office  may  be  tried  in  action  against  actual 

incumbent > ••••  1949 

order  for  arrest  of  person  usurping  office • 1948 

triable  of  right  by  jury 1960 

elaimant  to  assume  office  after  judgment  in  his  favor. 1951 

to  demand  books  and  papers  after  judgment  in  his  favor.  1961 

proceedings  to  obtain  books  and  papers 1962 

refusal  to  deliver  books,  etc.,  after  ouster  a  misdemeanor 1962 

action  for  damages  against  usurper 1953 

aU  claimants  to  same  office  or  franchise  must  be  joined. .......  1954 

judgment  against  corporation  must  contain  perpetual  injunction.  1965 

temporary  injunction  in  action  against  corporation 1955 

witness  cannot  refuse  to  answer  incriminatii^  question  in  ac- 
tion against  corporation 1955 

final  judgment  of  ouster  from  office 1966 

costs  on  jud^ent  of  ouster 1956 

fine  may  be  imposed  upon  usurper  by  judgment • 1956 

to  be  docketed    1956 

execution  to  collect • 1956 

collection  of  costs  against  corporation  from  officers  and  mem« 
bers.  .  .   1987 

R. 
Msifllroad  Commlaiilonera, 

to  approve  change  of  name  of  railroad  company. 2411 

order  changing  name  of  railroad  company  to  be  filed  with 2414 

Railroad    Companies. 

jurisdiction  of  conntv  court  over 341 

residence  for  purpose  of  jurisdiction  of  justice's  court...  2869,  2880 

service  of  summons  from  justice's  court  on 2880,  2882 

oompcnBation  for  railroad  property  taken  for  public  use 3370 

judgment  foreclosing  mechanic's  lien  on  railroad  property 3419 

certain  employes  exempt  from  jury  service 1030 

superintendent,    conductor    and    engineers    exempt    from    jury 

service 1081,  1127 

proof  of  exemption 1082,  1128 

excepted  from  provision   for  voluntary  dissolution 2**''^ 

petition  by,  for  change  of  name 2411 

railroad  commissioners  to  approve  change 2411 

contents  of  petition    2412 

order  changing,  to  be  filed  with  railroad  commissioners. .  2414 

Rape. 

sittings  of  court  may  be  private 5 

privilege  of  physician  in  actions  for tlM 

Real  Propertr* 

t.  Genekal  provisions. 

defined 3398 

in  condemnation  law • 3358 

in  surrogate's  practice. 2514 

"owner"  defined 3398 

in  condemnation   law 8858 

"distinct  parcel"  defined 8343 

"  improvement  "  defined 8398 

"  injury  to  property  "   defined    8.S4.3 

"  inheritance  "   defined   in   surrogate's  practice .r . .  2514 

proceeds  of  sale  of  realty  of  infant  or  incompetent  deemed 

real  propei  If 2369 

questions  of  title  excepted  from  iurisdiction  of  justice's  court.  2863 
ouster  of  jurisdiction  in  justice's  court  on  answer  to  title  of 
real  property 2951-2958 
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RemI  Property  —  Continued. 

I.  Gknebal  provisions  —  Continued. 

special  proceeding  cannot  be  taken  to  recover  unless  expressly 

allowed 168S 

summary    proceedings   to    recover    possession    of,    see  "  Sl'm> 

MARY  Proceedings  to  Dispossbss." 
action  to  recover,  see  *'  Ejectment." 
judicial  sales,  sec  "  Salb  op  Real  Property/' 
proceedings  to  sell,  etc,  property  of  infant,  incompetent,  or 

corporation,  sec  **  Sale  of  Real  Property." 
liens  on,  see  "  Liens." 

limitation  of  actions  for 362-375 

action  to  establish,  etc.,  Hen,  triable  in  county  where  property 

situated    ^ 

relating   to   property   without   the   state,   triable  where 

party  resides    W2 

service    of    summons    by    publication    in     actions'    affecting 

title   4^\    « 

joinder  of  causes  of  action  relating  to 4M,  l»**f 

filing  of  notice  of  attachment ^ 

cancellation  of  notice  attaching Til 

mistake  in  description  cured  by  judgment  on  verdict,  etc T2t 

action  to  compel  conveyance  by  infant  or  incompetent 2S«S 

judgment 2317 

arbitration,  claim  in  fee  or  for  Ufe  not  tah|«ct  •!•• 39S 

estate  for  years  may  be  subject  •£ 23BI 

controversy  as  to  partition  may  be  subject  of 230 

controversy  as  to  ooundaries  may  be  sabject  of  •••.«..  23tt 

admeasurement  of  dower  may  be  subject  of SSS 

power  of  receiver  to  hold • 710 

sale  of,  by  sheriff  on  execution  after  attaebmtat W 

sheriff  may  convey,  by  order  of  court Til 

how  sold  pursuant  to  direction  of  judgment.  ......  • ISfl 

security  by  referee  appointed  to  sell  real  property.. 120 

conveyance   on   sale  under  judgment  or   execution,  to  state      j 
name  of  person  whose  interest  is  sold.. •••••#•••..  IM 

IL  Action  to  determine  claim  to. 

provisions  apply  to  corporations  and  assodationt ..•••  lO 

what  claims  may  be  determined  in • 10 

who  may  maintain   action ••• • ••••.  IflV 

what  must  be  alleged  in  complaint •••••  If^l 

demand  for  judgment • iC 

triable  in  county  where  property  situated 9f8 

dismissal  with  costs  on  proof  that  plaintiff  not  in  possession..  ^90 
dcfcnd.-int  may  plead  title,  etc.,  and  aslc  affirmative  relief....  1^1 

procedure  when  defendant  pleads  title,  interest  or  lien Wfi 

judgment  for  defendant  on  claim  in  reversion  or  remainder..  ISA 
execution  on  judgment  for  defendant  on  claim  in  reversion  or 

remainder •«...  IW 

judgment    awarding   defendant    possession   and   damages   fsr 

withholding ••••■•••••••••••.•>  3^ 

jud(;m?nt    for   plaintiff    .« ••••.  1^ 

effect    of    judgment    •••••••■ .....l^ 

new   trial   not  of   right ••••••••.  1^ 

new  trial  discretionary  within  one  year. ••...  1^ 

new  trial   when   party  under  disability iW 

when  evidence  on  first  admissible  on  new  trial •••••>  V^ 

perpetuating  evidence  and   proofs  in • • 1^ 

claim  of  dower,  action  to  determine •••• 1^' 

nrayer  for  admensurement    •  • 1*** 

denial  of   defendant's   claim   and  demand   that  she  be 

barred ^2 

artion  to  dctermire  vpUdltv  of  will  of  real  property ....  .^^_^^  JJJJ 

additional  allowance   to  plaintiff... • B2S2.  ^ 

computation   of  additional    "^towanoa •• •••■•  0'' 


INDBX. 
B««l  Property  —  Continued. 

UL  PSKnTUATlMO  TESTIMONY  AS  TO  TITLK. 

testimony  ma]^  he  received  in  action  inTolving  title  to  realty.  1688a 

inability  of  witness  to  attend  must  be  shown 1688a 

documentary  evidence  not  affected  1688b 

mode  of  introducing  testimony  1688c 

objections  may  be  taken  at  trial 1688c 

who  may  apply  for  taking  of  deposition 1688d 

contents  of  petition  16B8e 

notice  of  application  l6S8f 

appointment  of  referee  IQSSi 

notice  of  hearing  before  referee 1688f 

proof  of  notice  of  hearing 1688g 

adjournments  of  hearing  1688g 

snbpcenaa  to  witnesses  1688g 

compelling  attendance  of  witnesses   1688g 

mode  of  examination    16886 

refusal  of  witness  to  answer 1688h 

authentication  of  deposition   1688h 

deposition  to  be  filed  and  recorded I688h 

'  against  whom  deposition  may  be  used  as  evidence 16881 


I.    GsMZaAL  PROVISIONS. 

clerk  of  court,  etc.,  not  to  be  appointed  in  New  York 90 

limitation  of  action  against,  to  recover  chattel ^8S 

appointment  before  judgment  718 

on  counterclaim 720 

by  or  after  judgment 718 

pending  appeal 718 

.'a  judgment  creditor's  action 1877 

a»  successor         executor  pending  action   for  partition 

•..   distribution  or  to  construe,  or  establish  will 1860 

teferene:  on  application  -'or  appointment 827 

•*  property  "  "  icludec  rents,  income  and  increase  of  property.  713 

notice  of  application  for 714 

appointment  of  temporary  receiver  without  notice 714 

appointment  without  notice  in  foreclosure 714 

removal  of  715 

bond   of    715 

increasing  security 715 

accounting  by   715 

notion  to  surety  of  accounting 715 

petition  by  surety  to  be  relieved  ^12 

revocation  of  appointment  for  failure  to  give  new  bond S12 

power  to  hold  real  property 7.16 

on  death  or  removal,  successor  may  continue  action 7r.C 

substitution  of  successor  on  death  or  removal 7G6 

may  file  notice  of  appointment  and  ownership  of  judgment. .  320.1 

may  consent  to  insolvent's  discharge  under  judge's  order. . . .  2153 

leave  to  sue  upon  official  bond 1800 

commissions   8820 

may  include  cost  of  bond  in  commissions P.320 

IL  Of  corporations. 

in  what  cases  appointed  for  corporation V^IO 

when  appointed  for  educational  institution 1810 

appointment  of,  for  foreign  corporations 1810,  1812 

notice  of  application  for  appointment  of  receiver  of  corporate 

property    1810 

appointment  of,  by  judgment  annulling  corporation 1801 

in  action  to  dissolve,  appointment  of  temporary 1788 

power  of  temporary ' 1788 

court  may  confer  additional  powers  on  temporary 1789 

'                   «4>pointment  of  permanent  17^ 

powers  of  permanent 178S 
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INDEX. 

Receivers  —  Contlnaed. 

II.  Op  corporations  —  Continued. 

voluntary  dissolutionp  appointment  of  temporary  in  proceed- 
ings   242 

powers  of  temporary 2£S 

appointment  ox    permanent iti 

confirmation   of   acts  of id 

relief  from  otaissionB  and  defaults 2CS 

commissions  of i^ih 

final   accounting  of 24*11! 

duty  of  attorney-general  as  to  final  p  counting 34:;il 

III.  In  supplementary  proceedings. 

appointment 3W? 

notice  of  application   for  appointment 2^* 

when  appointed   without   notice    -*• 

notice  ot  application  to  other  creuitors 'ii^ 

only  one   to   be   appointed 2WI 

order  extending  prior   receivership tiM 

when   property   vests  in   receiver i^ 

relation  back  of  title  to  personal  property 240 

non-resident   not   to   be   apoointed ^ 

removal    on    becoming    non-resident 24A 

record   of   orders   appointing    ^ 

subject    to    control    of    court 2471 

jurisdiction  of  justice's  court  over  actions  by 3i 

Reeoffnlxance. 

power  of  county  court  to  remit  forfeiture 350.    SB 

how   forfeited , 1M 

action    by    attorney-general    1^ 

judgrnent    for   people   on 1^ 

district   attorney  to  pay  over  collections  on YA 

to   render   account   of  coflcctions I'Jl 

action  on,  to  be  brought  in  name  of  people ]M 

Record*. 

I.  Op  documents,  conveyances,  etc.  i 

must  be  in  English,  abbreviations jj 

amendment  of ta 

of  certificate  of  sale  of  real  property  on  execution Via 

effect  of  recording  certificate  of  redemption  of  real  property      , 

from  sale  on  execution  1^3 

judgment  in  partition  may  be  recorded  in  each  county  where   ^ 

lands  are l* 

of  notices  of  /«  pendens V^ 

judgment  vacating  letters  patent  granted  by  state  to  be  noted.  U** 

of  discharge  of  insolvent  debtor 2IS 

of  order,  etc.,  e*cmpting  insolvent  debtor  from  arrest  or  iia- 

prisonmcnt 21l» 

of  assignment  on  discharge  of  debtor  from  imprisonment  on 

execution.    .    23. 

of  order  appointing  trustee  of  property  of  criminal  prisoner..  ^ 

of  affidavits  of  sale  under  foreclosure  by  advertisement ^^ 

of  order  changing  name  of  corporation '"^^ 

of  >>rdcrs  appointing  receivers  of  judgment  debtors. . . .  24^.  -l!: 

books  and  indices  to  be  kent  by  surrogate 2-ll>?,  •'^^ 

of  wills  proved  elsewhere  within  state ^ 

probated  wills  of  real  property  may  be  recorded  as  deeds —  JB0 
«cecut(  •,  etc.,  must  cauKc  will  of  real  property  to  i>^  .'scorilei' 

in   each   county   where   realty  situated 28* 

Wills  to  be  indexed  when  recorded  M  deeds 2*W 

fees  of  clerk  or  register  for  recording  wills  as    ;ce7 ^ 

ilecree  of  probate  of  heirship  may  !je  recorded  •'s  deed ^ 

decfct  vacating  rr  modifsring  decree  ci  probate  of  heinbi'  •••  ^ 


INDfiX. 

Records  —  Contliiiied. 

I.  Op  docvmsnts,  conveyances,   etc. —  Continued. 

of  foreign  wills  2806.  2708,  2704 

fees  for  recording  instruments 3804 

II.   AomSSlBILITT   AS  EVIDENCE. 

fubiKcna  duces  tecum  to  produce ^ 800 

original  entry   of  marriage   or   certified  copy   is  pre&umptive 

evidence 028 

certiBed  copies  of   papers  filed  or   recorded   in   public  offices 

presumptive  evidence. 033 

certified  copies  of  papers  filed  or  recorded  in  town  clerk's 

office  presumptive   evidence 034 

record  of  conveyance,  or  certified  copy,  is  admisstble 085 

is  not  conclusive 0S6 

not  admissible  when  proved  by  oath  of  interested  or  in- 
competent witness 036 

transcript,  from  docket  book   of  justice   of  peace,    subscribed% 

and  authenticated,  is  evidence 080 

certified  copies  of  records  of  federal  courts  admisaible  in  evi- 
dence  : 043 

of  documents  on  file  in  federal  offices  are  admissible  in 

evidence 044 

certificate  x)f  director  of  census  to  population  is  admissible  in 

evidence. .•••••. ^*^ 

of  weather  bureau  observations  admissible  in  evidence.......     044 

of  transfers  of  vessels  admissible  in  evidence 045 

exemplification  of  record  of  conveyances  without  the  state  ad- 
missible in  evidence 047 

authentication  of  copies  of  records  of  foreign  courts 052 

oral  proof  of  copy  of  record  of  foreign  court 053 

statutory  provisions  do  not  declare  enect  of  forei^  record . .     054 
in  New  York  city  and  county  are  presumptive  evidence  after 

twenty  years 055 

authenticated   copies   of    records   of  public  office   of    foreign 

country  admissible   in   evidence 056 

form  of  certificate  to  copies,  etc 057 

certificate  to  copies,  etc.,  must  be  sealed 068 

certified  copy  for  use  in  same  court  need  not  be  sealed* ....     060 

official  certificates  of  search  admissible 021 

certificates  of  search  of  title  guarantee  and  abstract  companies 

admissible 3266 

snrroffates,  registers,  clerks,  etc,  to  make  and  certify  s^rches.     061 

may  Be  orove^  according  to  rules  of  common  law 062 

admissibility  in  evidence   of   record   of  wills  proved   prior   to 

1786 2631 

admissibility  in  evidence  of  records  of  wills  proved  more  than 

.    thirty  years 2682 

of  discharge  of  insolvent  debtor  is  conclusive  evidence  of  pro- 
ceedings  and    facts    2181 

in  register's  office  in  New  York  and  Kings  counties  not  to  be 
removed  on  subpana    866 


included  (n  term  "judge" 8843 

of  New  York,  may  change  place  of  holding  court • 42 

Letfordei's  Covrt. 

See  "UtrcA,  Recorder's  Court  of  the  City  o»;  "      Oswego, 
Recoosr's  Court  op  the  City  of." 


Vftedeasptfon. 

on  sale  of  real  property  on  execution,  see  "  Execution.*' 
by  lessee  or  creditor  after  warrant  in  summary  proceedixMTS  to 
" ».   ..ii , ...2256-2260 


INDEX. 

Reference. 

I.  Who  may  be  appointed  upbkeb. 

qualifications    of    referee Id 

judges'  clerks,   etc.,   not  to   act 10S4 

several    referees    may   be    anpointed IflBS 

persons  to  whom  all  parties  object  not  to  be  appointed,  ex* 

cept,  etc Ifl24 

^udge  not  to  be  appointed  referee,  except  by  consent K'i4 

judpe  appointed  referee  by  consent  to  act  without  compensa- 
tion   V''2i 

surrogate  of  Monroe  county  not  to  act  as  referee 24't'» 

clerk  of  court,  etc.,  not  to  be  appointed  in  New  York ^ 

clerks  of  surrogate's  court  not  to  act  as 25fl9 

judge  of  court  of  claims  not  to  act 27* 

II.  When  ebpbkbnce  osoekbd. 

compulsory,   of  questions  arising  incidentally 1^ 

to  take  an  account MS 

what  questions  may  be  referred  1913 

when  issues  to  be  referred   lOlJ 

in  New  York  city  court lOlS,  3H& 

bsuet  to  be  referred  on  stipulation  of  parties 16U 

order  appointing  referee  named  in  stipulation  to  be  entered 

'  of  coarse 1911 

appointment  of  referee  when  not  named  in  stipnlation 1011 

when  reference  is  discretionaiy 1913 

to  try  issues  remaining  after  jury  trial  of  specific  questions. .    971 

to  take  deposition  for  use  on  motion M 

of  hospital  physician  S3S 

of  questions  arising  on  motion  in  N.  Y.  city  court 31T3 

to  superintend  discovery  of  books  and  fvapcrs ffft 

to  make  examination  or  inquiry 821 

on  application  for  receiver,  appraiser  or  trustee fO 

to  approve  undertaking  and  sureties  thereto fSl 

to  assess  damages  on  application  for  judgment  by  default..  1215 

I!l« 

by  judgment  to  execute  It 12» 

on  judgment  for  defendant  on  counterclaim S15 

on   justification   under   undertaking   on   appeal    to    court   of 

^peals ISlfj 

to  ascertain  value  or  suflSdency  of  sureties  on  discharge  of       | 

attachment. 1lS< 

to  examine  person  refusing  certificate  of  interest  in  attached       I 

propertjr. (BIj 

to  ascertain  damages  from  injunction & 

sustained  by  third  person  by  injunction  order CS< 

on   default  In  replevin 1T2> 

evidence  in  mitigation  admissible S^ 

on  application  to  perpetuate  evidence  relating  to  real  prop- 
erty  168Sf.  lfl«» 

to  sen  real  property  under  direction  in  Judgment 12C 

security 13tf 

to  sell  chattel  under  Judgment  foreclosing  lien 1<^ 

of  application  to  sell  real  property  of  infant  or  incompetent. .  23M 

of  proceeding  to  sell  corporate  real  property S*i 

to  inquire  as  to  liens  on  property  under  partition IW 

to  admeasure  dower I** 

to  ascertain  amount  pavable  in  gross  in  satisfaction  of  dower.  1^^ 

liens  prior  to  sale  to  satisfy  dower Id 

in  action  for  waste,  to  ascertain  interests  when  joint  tenant 

elects   to  partition    1851 

of  issues  in  condemnation  proceeding's ^ 

in  proccedinprs  to  enforce  liens  on  vessels S425.  34? 

of  proceedings  supplementary  to   execution 2442,  244S,  244S 

for  voluntary  dissolution  of  corporation 2128,  24JI  \ 

m  application  for  surplus  money  on  sale  under  forMlosure  by         I 

advertisement , *  MOT  , 

for  production  of  tenant  for  life  in  proceedings  to  diioovcr 
death. .•..TTTTr. 

i9Be 


INDBX. 

ftef«reme«  —  Continued.  ...  .  ,  -..in 

II.  Whsm  rbtbuencs  oadzsed  —  Contiaued. 

bj  surrogate's  court  of  questions  of   fact  to  take  testimonj 

and  report 2546 

surrogate  cannot  refer  probate  or  revocation  of  probate 2546 

of  New  York  may  refer  questions  to  assistant 2546 

by  appellate  court  on  appeal  from  surrogate's  court 2586 

of  disputed  claim  against  decedents'  estates 2718 

in  proceeding  in  surrogate's  court  to  take  testimony  of  infirm 

witness  in  another  county 2540 

IIL    PoWXaS  AKD  DUTIES   OP  KBPXaXXS;    PROCKOURX. 

referee  to  be  sworn '.  1D16 

terms  of  oath 1016 

who  may  administer  oaths 1016 

waiver  of  oath ; .  .■  1^16 

oath  of  referee  to  admeasure  dower 1608 

failure  to  take  oath  cured  by  judgment  on  report,  etc 721 

procedure  before  several  referees 1026 

powers  when  there  are  several  referees 1026 

general  powers  of  referee 1018 

power  to  allow  amendments 1018 

may  issue  subpoena 854»  1017 

copy  of  pleadings  and  papers  to  be  furnished  on  trial 1018 

procedure  on  reference* of  disputed  claim  against  decedents' 

estates.  2718 

publication  of  notice  to  prove  liens  on  property  under  parti- 
tion  : . .  1861 

termination  for  failure  to  file  report 1019 

removal  of  referee  to  admeasure  dower. 1608 

powers  of,  and  procedure  before  referee  appointed  by  surro- 
gate   2546 

referee  of  dioputed  claim  against  decedents'  estates....  2718 

summary  punishmert  of  contempt  in  presence  of  referee —  .  2267 
referee  may  make  order  to  show  cause  or  Usue  warrant  to 

attach  for  contempt 2272 

referee*s  order  or  warrant  in  contempt  may  be.  returnable  be* 

fore  referee  or  court 2272 

power  of  referee  on  order  or  warrant  in  contempt  returnable 

before  him 2272 

IV.  Repo«t;    judgment,  etc.     Sec,  also,  •'Report.*' 

.  "  report  "    defined    8343 

to  be  made  and  filed  within  sixty  days 1010 

must  state  facts  and  conclusions  and  direct  judgment 1022 

requests  for  ruling  of  referee 1023 

on   reference  of   whole  issue,   report   stands  as   decision   ol 

court    1228 

entry  of  judgment  on  report  when  whole  issue  referred . .'     . .  1228 
judgment  after  reference  to   determine   specific    questions   of 

fact. 1226 

interest  from  time  of  making  report  to  be  included  in  judg- 
ment. .   . 1285 

report  to  be  inserted  in  judgment-roll 1237 

motion  for  new  hearing  of  interlocutory  reference 1232 

in  matrimonial  actions,  testimony  and  proceedings  to  be  certi- 
fied to  court  with  report , . .   1220 

judgment  to  be  rendered  by  court 1229 

confirmation  of  report  of  referee  appointed  by  surrogate 2546 

judgment  on   reference  of  disputed  claim   against  decedents' 

estates ^  ^  2718 

proceedings  for  trial  of  remaining  issues  where  part  referred!  1014 
motion  for  new  hearing  after  trial  of  specific  questions  by 

referee ^nu 

notice  of  exceptions  to  report  of  referee '. ',,[[    gfi 
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Ref erenee  —  Contf  nued* 

V.   FSIS  AMD  EXFENSES;   OOtTt. 

feneral  provisioni  as  to  fees .•• ••...... 

tees  of  referee  in  surrogate's  court  same  as  in  supreme  ooari. 
X  czpeases  of  reference,  on  justification  on  undertakinff  to  coort 

of  appeals , 

of  referee  to  snoerintend  discoverer  of  books  and  papers, 
compensation  of  referee  of  disputed  claim  against  decedents' 

estates 

costs  of  reference  of  disputed  claim  against  decedents*  estates.  ^ 

fees  of  referee  of  real  property 

commissions  on  distribution  of  proceeds  of  sale  of  real  prop* 
erty 

Rearentn  of  the  Unlvernlty. 

petition  for  dissolution  of  educational  institution 1^ 

appointment  of  receiver 

Regrltiter, 

subpoena  duces  tecum  to  produce  record 

in  New  York  and  Kings  counties  records  not  to  be  removtsd  on 
subpnena 

official  records  of  register  of  New  York  county  presumptive  evi- 
dence after  twenty  ycars^ 

maps  and  surveys  on  file  in  New  York  county  are  presumptive 
evidence  after  twenty  years    

to  make  and  certify  to  searches 

misdemeanor  to  refuse,  neglect  or  delay  to  make  search 

salaried  registers  to  account  for  and  pay  over  fees 

fees  of    

Relator. 

yti)ken  to  be  joined  as  plaintiff 1| 

to  give  security  for  costs,  etc 

compensation    of    attorney-general    when    relator    joined    with 

people 

writs  must  show  that  they  are  issued  on  application  of 

costs  nay  be  awarded  against 

wivn  required  to  give  aecnriCy  for  coats 


Religrloiui  CoriKinstioiio. 

proceedings  to  sell,  mortgage,  etc.,  realty,  see  "  Sals  or  Real 

PaOPESTY." 

jtirisdiction  of  connt^  courts  over  proceedings  to  self  realty 

not  subject  to  judiaal  supervision Ij 

to  action   to  dissolve   corporation.... 

to  action  by  i)eople  to  annul  corporation 

excepted  from  provisions  for  voluntary  dissolution  of  corpora- 
tions  • 

RcnasilBderttieB. 

action  by,  for  partition  subject  to  estate 

necessarer  parties^  in  partition 

division  in  partition  among 1] 

action  against,  to  determine  claim  to  real  pioperty 

may  plead  estate   in 

proceedings  when  defendant  claims  in  remainder 

nay  sue  for  damages  to  inheritance 

na^  maintain  ejectmetit  after  judgment  against  tenant  in  potset- 

sion .^ " 

Testing  of  contingent  interest  in  trustee  for  inaolvent  debtor...  Sm 
proceedings  to   discover  death  of  tenant   for  Ufe^   see  "Lxn 

Tenant." 

Rendttitnr. 

from  court  of  appeals. ..••••••• •••«••• •• 


Romoval  of  Action. 

from  N.  Y.  city  court  to  supretkte  court SI 

to  supreme  court  on  disability  of  coim^  Ja4f8«* '^  Zpl 

ifom  coonty  to  suprtme  court  to  change  piteo  ok  (rnu *•••  ' 


INDBX. 
B«al  Property  —  Contlniied. 

IIL  PiKPSrCATXNO  TBSTIMOKY  AS  TO  TZTIX 

testimony  ma^  be  received  in  action  inToIving  title  to  realty.  1688a 

inability  of  witness  to  attend  must  be  shown 1688a 

documentary  evidence  not  affected  1688b 

mode  of  introducing  testimony  1688c 

objections  mav  be  taken  at  trial 1688c 

who  may  apply  for  taking  of  deposition 1688d 

contents  of  petition  1688e 

notice  of  application  I688f 

appointment  of  referee 1688f 

notice  of  hearing  before  referee I688f 

proof  of  notice  of  hearing 1688g 

adjournments  of  hearing 1688g 

aubpcenas  to  witnesses 1686g 

compelling  attendance  of  witnesses   168te 

mode  of  examination    1688n 

refusal  of  witness  to  answer 1688h 

'  authentication  of  deposition   1688h 

I  deposition  to  be  filed  and  recorded 1688h 

'  against  whom  deposition  may  be  used  as  evidence 1688i 


fc>er 


L  Gbmbsai.  pkovisions. 

clerk  of  court,  etc.,  not  to  be  appointed  in  New  York 90 

limitation  of  action  against,  to  recover  chattel , .  888 

i4>pointment  before  judgment  718 

on  counterclaim 720 

by  or  after  judgment 718 

pending  appeal 718 

.  a  judgment  creditor's  action 1877 

aa  successor         executor  pending  action   for  partition 

w.  distribution  or  to  construe,  or  establish  will 1860 

reference  on  application  .'or  appointment 827 

"property**  'icludec  rents,  income  and  increase  of  property.  713 

notice  of  application  for 714 

appmntment  of  temporary  receiver  without  notice 714 

appointment  without  notice  in  foreclosure 714 

removal  of  715 

bond  of    715 

increasing  security 715 

accounting  by  715 

notice  to  surety  of  accounting 715 

petition  by  surety  to  be  relieved  812 

revocation  of  appointment  for  failure  to  give  new  bond S12 

power  to  hold  real  property 716 

on  death  or  removal,  successor  may  continue  action tf.C 

substitution  of  successor  on  death  or  removal 700 

may  file  notice  of  appointment  and  ownership  of  judgment..  ISO.*. 

may  consent  to  insolvent's  discharge  under  judge's  order 2153 

leave  to  sue  upon  official  bond 1800 

commissions   3320 

may  include  cost  of  bond  in  commissions ZStSO 

II.  Or  coapOBATZONS. 

in  what  cases  appointed  for  corporation 1810 

when  appointed  for  educational  institution 1810 

appointment  of,  for  foreign  corporations 1810,  1812 

notice  of  application  for  appointment  of  receiver  of  corporate 

property 1810 

appointment  of,  by  judgment  annulling  corporation. .  * 1801 

in  action  to  dissolve,  appointment  of  temporary 1788 

power  of  temporary  ' 1788 

court  may  confer  additional  powers  on  temporary 1789 

*  appointment  of  permanent »....  1788 

powers  of  permanent • 178S 
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INDBZ. 

Il«pleTln  ^-  Oontlnued. 

IV.  Trb  uqvisition;  execution  tbbbsov — Contlntted. 

delivery  of  chattel  by  sheriff • 1*716 

exception  by  defendant  to  sureties  on  plaintifTt  undertaking.  Ip3 

justification  of  sureties  on  plaintiff's  undertaking 17ti3 

proceedings  by  defendant  to  reclaim I'M 

affidavit  by  agent  or  attorney  for  return  of  chattel  to  de> 

fendant 1712 

undertaking  by  defendant  to  reclaim 1T04 

notice  of  justification  of  sureties  on  defendant's  iindertakinf .  17(4 

-when  and  how  sureties  to  justify I'j^f' 

to  whom  sheriff  must  deliver  chattd •.. •.•*.... 17*K 

penalty  for  wrong  delivery  by  sheriff..,. 17^ 

second  requisition  for  part  of  chattels  not  taken 1713 

return  of  proceedings  bv  sheriff 1715 

compelling  sheriff  to  make  return 1715 

papers  on,  to  be  made  part  of  judgment-roll 1717 

to  be  furnished  to  court  or  referee  at  trial 1717 

V.  Claim  or  title  by  third  pKasoN. 

affidavit  by  claimant. 1TQ9 

demand  for  indemnity  to  sheriff ITQB 

delivery  for  failure  to  indemnify • ITtf 

action  by  claimant  against  sheriff  for  taking 1710 

indemnity  to  sheriff  against  action  by  claimant 1711 

affidavit  of  claim  by  agent  or  attorney 1713 

VL  Pleading. 

joinder  of  causes 4Sif  1^ 

title  of  party 172i- 

allegation  of  wrongful  taking  in  complaint 1^ 

of  wrongful  detention  in  complaint 1721 

allegation  in  complaint  of  depreciation  of  chattel  fay  defend* 

ant 1722 

defendant  may  plead  title  in  third  peraon. 17^ 

interpleader  in SS' 

allegation    of   possession  of  land  on  which   chattel   was  di»> 

trained  doing  damage.  .  •• ••.•• 17-^ 

VIL  Thial;   judgment,  etc. 

action  to  recover  chattel  distrained,  triable  where  cause  arose.   (^ 

issues  of  fact  triable  by  jur^. ^^ 

joinder  of  claimants  on  motion  of  defendant ^^ 

damages  for  depreciation  of  chattel  by  defendant 17^ 

notice  by  defendant  of  demand  for  judgment  for  return 17^ 

verdict  to  state  damages  recoverable 17^ 

value  of  property  not  held  by  successful  party 1]^ 

need  not  state  value  in  certain  cases 1;^ 

may  award  distinct  chattels  to  different  parties 17^ 

ascertaining  damages  on  default I*' 

final    judgment   when   distinct   chattels   awarded   to   <Ufferent 

parties 1]^ 

final  judgment • 1]]^ 

lien 12 

docketing J^ 

execution  may  issue  on  judgment *'^^ 

contents   of  execution 1^ 

sheriff's  nowpr  to  take  chattel  in   execution ^^ 

when  plaintiff  entitled  to  costs  of  course SS9 

VIII.  Action  on  undertaking. 

on  entry  of  order  of  abatement 1™ 

may  he  maintained  on  return  of  execution  unsatisfied... ;•••  l^'^ 
sheriff's  return  presumptive  evidence  of  breach  of  cooditiOB.  1^ 

destruction,  etc.,  of  chattel  no  defence Ji* 

responsibility  of  sheriff  for  sufficieney  of  sureties J2 

delivery  of  undertaking  by   sheriff ••• '"^ 
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Icpleirlii  —  Gomtf  mued. 

IX*  In  justicxs'  coukts. 

in  New  York  municipal  court 8210^  8211 

in  Albany  city  court   3210,  8211 

in  Troy  justices'  courts   8210,  3211 

jurisdiction  of  action 2862 

when  action  may  be  brought 2919 

requisition  to  issue  concurrently  with  summons 2920 

requisition 2921 

execution  of  requisition   2922 

service  of  summons,  affidavit  and  requisition  on  defendant...  ^^ 

return  of  constable 2923 

exception  by  defendant  to  sureties  on  plaintiiTs  undertaking.  2924 

proceedings  by  defendant  to  reclaim  chattel 2920 

justification  of  sureties « 2920 

to  whom  chattel  to  be  delivered 2927 

penalty  for  wrong  delivery  of  chattel 2928 

daim  of  title  by  third  person 2929 

defendant's  answer  may  demand  judgment  for  return 2930 

proceedings  when  summons  not  personally  served 2932 

action  not  affected  by  failure  to  replevy .« , . .  t^.  2933 

damages  for  injury  to  chattel 1722,  2960 

verdict 1726,  2931 

final  judgment;  docketing,  etc , 1730,  2931 

docketing  transcript  of  judgment  for  delivery 3019 

issuini:  execution 8038 

execution  on  judgment  for  delivery 1373,  1781,  2931 

costs. 307fi 

action  on  undertaking • 1733-17S5,  2961 

demurrer  to,  see  "  DsMUKftn." 

to  counterclaim;  contents. .•••.••  . 614 

judgment  on  failure  to  reply 615 

to  new  matter  in  avoidance 616 

several  avoidances  may  be  set  up  in......... 617 

each  avoidance  must  be  separately  stated  and  numbered 617 

allegation  not  denied  by,  deemed  true 622 

new  matter  in,  deemed  controverted 622 

striking  out,  for  disobedience  to  order  for  discovery  ol'boola»  ' 

etc. »...., 808 

limitation  of  action  must  be  pleaded  in 418 

leport  oif  Referee. 

See,  also,  "  Rkfbkbncb,  IV." 

defined     3343 

to  be  made  and  filed  within  sixty  days ,   1019 

termination  of  reference  for  failure  to  make  and  file 1010 

when  to  be  filed  in  actions  for  divorce,  etc 1 .  74 

to  specify  single   damages  and  direct  judgment   for   double  oi* 

treble 1020 

on  trial  of  demurrer,  to  direct  final  or  interlocutory  judgment 

to  be  entered  1021 

need  not  find  facts  1021 

may  direct  final  judgment  on  failure  to  plead  anew   or 
amend  under  leave  in  interlocutory  judgment.  ...^t.. .  l/>2t 

on  trial  of  whole  issues  of  fact,  what  to  contain 1022 

must  state  facts  found  and  conclusions  of  law  and  direct  judg- 
ment     1022 

to  award  costs 1022 

requests  for  ruling  of  referee 1023 

notice  of  exception  to 994 

exception  to  finding  of  fact  not  supported  by  evidence 993 

case  not  required  on  an  appeal  on  exceptions  to  report 998 

judgment  on  appeal   1022 

stands  as  decision  of  court  when  whole  issue  referred 1228 

126t 
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Report  of  Rcferoo  »  Contlniied. 

entry  of  judgment  on,  when  whole  issue  referred l2S8 

interest  from  time  of  making  to  be  included  in  judgment 125 

to  be  inserted  in  judgment-roll 123T 

in  matrimonial  actions,  testimony  and  proceedings  to  be  certified 

to  court 123  ' 

judgment  to  be  rendered  by  court  only 12S  \ 

in  ejectment  to  state  nature  of  plaintiff's  estate 15M  j 

rendition  of,  on  alternative  mandamus 206S  i 

in  proceeding  for  voluntary  dissolution  of  corporation 243>  i 

on  trial  of  issues,   in  condemnation  proceedings SJIffT 

Reporter*. 

of  newspapers,  exempt  from  jury  service 1030.  1081.  1127 

Report*. 

of  court  of  appeals.  s<*e  "  State  Rbpoktbk." 

of  supreme  court,  see  **  Supreme  Court  Reporter." 

of  proceedings,  false  and  inaccurate  are  contempts I 

report  of  cases  admissible  to  prove  common  or  unwritten  law  of 
anotber  state  or  country   90 

Re«  Adjudieata. 

final  judgment  of  court  of  claims M 

judgment  of  dismissal  not  a  bar  unless  on  merits IIUI 

collusive  judgment  not  a  bar  to  action  for  penalty  or  forfettttre.  186 
final  order  in  summary  proceedings  to  dispossess  not  a  bar  to 
ej«ctment 2291 

Rosono.  . 

« 

of  property  or  person  in  custody,  a  contempt I........     1^ 

sheriff  liable  for,  after  arrest  of  defendant ..«••. SS 

Heslfltaaee. 

sheriff  may  comtnand  power  ef  county  to  overcome IM 

names  of  resisters  to  be  certified  to  court 30B 

refusal  to  assist  sheriff  is  misdemeanor IM 

of  warrant  or  precept  in  habeas  corpus 2(BI 

of  mantdate  of  Jnstice  of  peace 8158 

Reatitatton. 

when  defendant,  served  by  publication,  defends  after  final  jnd^ 

ment. « ^ 

on  granting  new  trial  10^6 

when  judgment  vacated  or  set  aside Wj^ 

on  reversal  or  modification  on  appeal ISO 

on  certiorari  . .^ 2111 

t  upon  reversal  of   final   order  in  summary  proceediugs  to  dia-  ^^ 

possess ^0 

of  decree  or  order  of  surroeate's  court 2Sw 

on  discovery  of  assets  after  sale  of  real  property  for  decedent's 

debts 388 

on  reversal  on  appeal  from  justice's  court. ^06s 

interest  on  judgment  of 121' 

undertaking  for,  on  judgment  by  default  when  summons  served 
by  publication • ..*..  121i 

RcVerflioa. 

-  loint  tenants  may  nuiintain  action  in  partition .....«••  1^ 

reversioners  to  be  made  parties  in  partition 1^ 

division  in  partition  among  reversioners 1^ 

action  against  reversioner  to  determine  claim  to  real  property.  Iw 

proceedings l^? 

frantor  of,  may  maintain  action  for  waste JS 

reversioner  may  sue  for  damages  to  inheritance *•• 

may  maintain  ejectment  after  judgment  against  tenant  ia 

possession • ^S 

irsttlag  of  contingent  interest  in  trustee  for  insolvent  d^tor.**  I" 


INDEX. 
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of  actions  and  special  proceedings,  see  "AsATkMBirT  Aif»  Ri- 

VIVAJ^*' 

Revocation. 

of  letters  of  administration,  see  "  L^ttsm  or  Administbation.** 
testamentary,  see  "  LaTTsaa  Ti£stauinta»y." 
^  of  probate  of  will,  see  "  Wiuus." 

lUeliBifMifll  Covnt-y. 

compensation  of  judges  for  services  in  selecting  jurors,  etc...    104-1 
when  county    treasurer   may   act  as   admitiistrofor   ek  -oMeiaoi  • 

decedent's  estate 2665 

security   for  costs  in  county  couft 32'J& 

lilTevi. 

place  of  trial  of  actions  for  penalties  for  offences  committed  on.    083 

Moehe«ter»  Mnniolpiil  Court  of  tlie  City  of. 

ia  not  a  court  of  record •        8 

jurisdiction  in  actions  upon  contract 8227 

of  summary  proceiedings  to  dispossess. ...#.. 2234 

provisions  made  applicable  to 8226 

ftoeldAnd  Conitty* 

allowance  to  grand  and  trial  jurors 8314 

mileage  of  jurors • 8814 

Holes. 

of  court  of  aroeals ^.. .•••.•• *....  103 

power  of  appellate  division  to  make. ..«• .«.• 220 

calmdaf  ruks  in  Erie  county  ..,..<.» •••«.• 235 

power  of  court  of  claims  to  make. «... • 265 

of  city  court  of  New  York 323 

regulating  arrest  ia  marine  causes  in  N.  Y.  city  court 3177 

for  admission  of  attorneys • 103 

for  examination  of  attorneys 56 

changing  rules  for  examination  and  admission  of  attorneys....  67 

exemption  of  graduates  from  clerkship S8 

GCKKRAL  aUL«S   OP   PRACTICE. 

how   made   and   revised    17 

must  he  published   18 

may  provide  for  preference  of  actions 701 

may  regulate,  trial   of   issues    076 

for   calendar^    077 

for  classification  of  issue*   • VSl 

to  regulate  discovery  and  inspection  of  books  and  papers....  ^04 

settlement  of  interrogatories   8i)l 

making  and   settling  case   on  appeal,   etc 007 

notice  of  motion   for  leave  to  issue  execution  ^against 

,  decedent's    property     ' 13S1 

to  provide  for  notice  oi  application  for  certiorari  to  review . .  2128 

S. 
tefe  Deponlt  Convenie*. 

agreement  with  sureties  itxr  deposit  with •>•* 813 

cxoepted  from  provision  for  voluntary  dissolution. «•«••• 2420 


camitigs  within  sixty  days  not  reached  by  judgment  creditor's 

action 1870 

not  reached  by  supplementary  proceedings > 2463 

judgment  for,  enforceable  against  earnings,  trust  income*  etc. . .  1301 

•Ale  of  Pernonal  Property. 

under  foreclosure  of  lien  on  chattel iToW 

of  perishable  goods  and  animals  attached 6o8 

property  notwithstanding  stay  on  appeal 1310 

in  justice's  court • 20(0 

when  and  how  sale  on  execution  conducted io**i 


INDEX. 

Sale   of  PeraoAAl   Property  —  Comtlmued. 

inspection  of  property  taken  in  execution IM 

penalty  for  defacing  or  removing  notice  of  sale UB 

title  of  purchaser  on  execution  not  affected  by  sheriff's  omis- 
sion of  notice   1386 

sheriff,  etc.,  not  to  purchase  at  sale  on  execution   1387 

restitution  after  sale   13S3 

on  reversal,  etc.,  not  to  affect  title  of  purchaser 1S9 

sheriff's   fees   on 3V 

Sale  of  Real  Property* 

I. 'GKNSaAL    PKOVXSIONS. 

*' distinct  parcel  "  defined   33tt 

how  sold  pursuant  to  direction  of  judgment  1242 

referee  to  sell  under  direction  in  judgment 124^ 

security  by  referee  appointed  to  sell  real  proper^   ISC 

conveyance    on    sale    under   judgment   or    execution    to   state 

name  of  person  whose  interest  is  sold  IM 

judgment  directing,  may  direct  delivery  of  possession ^^^ 

order  requiring  sheriff  to  deliver  possession  1*^ 

officer  making,  to  pay  taxes,  etc IS^ 

judgment  to  be  entered  in  county  where  property  situated.-  1*^ 

to  be  at  public  auction  1^ 

notice   of^ IS^ 

how   conducted    18^ 

place,  when  realty  in  more  than  one  county  1242 

officer  making,  cannot  purchase   I^ 

guardian  of  infant  party  can  only  purchase  on  behalf  of  ward.  KTV 

creditor's  action  for  sale  of  homestead  partly  exempt IM 

security  to  stay  judgment  for  sale  of  realty  pending  appeal 

to  court  of  appeals ISl 

suspension  of  sale  of  realty  pending  appeal  from  refusal  of 

specific  performance I^ 

restitution  after  sale   "^^ 

on  reversal,  etc.,  not  to  affect  title  of  purchaser IHT 

fees  of  referee  on   .  .• ^ X3'^ 

commissions  of  referee  on  distribution  of  proceeds X7J| 

sheriff's  fees  on    • ^|' 

on  foreclosure,  final  judgment  to  direct  sale l<^^i 

fees  of  referee  on > XSm 

See  "  FoaECLosuRE." 

of  lands  for  non-payment  of  dower  after  admeasurement l^^ 

for  payment  of  dower  on  plaintiff's  consent  to  receive  gross 

sum 1^ 

to  pay  dower  may  be  free  from  or  subject  to  Hens If^ 

report  of,  to  satisfy  dower  in  gross..... • l& 

II.  On  execution.     See  "  Exbcutiok.** 

sheriff,  etc..  not  to  purchase  at  sale  on  execution 13^ 

title  of  purchaser  at  sale  on  execution  not  affected  by  sheriff's 

omission  of  notice   ' • 1-^ 

when  and  how  sale  on  execution  conducted 1^ 

penalty  for  removing  or  defacing  notice  of  sale  on  execution.  139 


III.  Proceedings  for  sale  of  corfokats  umal 

Nto  be  pursuant  to  provisions  of  code. ^^ 
contents  of  petition    • • • ^^ 

i  verification  of  petition   ..*•..•..... ^ 

J  hearing  of  applicatipn    • ...••• ^^ 

JF  notice  of  application ^^ 

reference  to  take  proofs 5^ 

order ...; -^ 

appearance  to  oppose  application ^2 

,  notice  to  creditors  of  insolvent  Corporation... •"Si 

service  of  notice   •  ^J 

power  of  court  to  tnake  necessary  orders ••.-  ^5 

when  provisions  take  efT""*     ••»...•.  i**; 


INDBZ. 
ae  of  Real  Property -— Cowtinned*  ,      , 

[V.   PkoCOOIIIGS   to    SXLt,    MOHTOAfil   Oa  L^AIS   rKOrUTY    07   tNrilfT 

Om    IK  COMPETENT. 

power  of  committee  of  incom]^tent  to  alien,  mortgage  or  dis- 
pose of   real  property 2338 

in  what  cases  application  may  be  made 2848 

not  to  be  sold,  leased,  or  mortgaged  contrary  to  devise  in  will.  2367 

application  to  be  by  petition ^ ....... .  2348 

petition  to  be  by  guardian,  committee  or  relative 2348 

infant  over  fourteen  to  join  in  petition 2348 

where  petition  to  be  presented 2348 

notice  to  superintendent  of  state  institution 23^8 

contents  ana  verification  of  petition , 2350 

when  application  made  to  avoid  action  of  partition. . . .  2360 
application  to  sell  property  of  incompetent  to  be  made  only 

after  appointment  ot  committee 2361 

bond  of  committee  of  incompetent 2361 

appointment  of  special  guaraian  for  incompetent 2861 

bond  of  special  guardian  for  incompetent .' 2361 

application  to  release   dower  of  incompetent  to  be  made  by 

husband  2851 

when  committee  may  apply 2351 

htishand  may  be  appointed  special  guardian  on  application  to 

release  dower  of  incompetent  2351 

appointment  of  special  guardian  of  infant 2?52 

bond  of  special  guardian  of  infant 2852 

trust  company  may  be  appointed  special  guardian  of  infant 

without  security 2862 

prosecution  of  bond  of  committee  or  q>ecial  guardian 2353 

application  to  be  referred  2364 

final  order  directing  sale * 2366 

hearing;  report  of  referee 2354 

agreement  by  special  guardian  or  committee  to  be  reported  to 

court  for  approval 2366 

execution  of  conveyance  on  approval  of  sale 2366 

effect  of  conveyance  2368 

l>roceeds  of  sale  deemed  real  property « . . . .  2358 

disposal  of  proceeds  of  sale  on  death  of  infant  or  incompe- 
tent  2358 

infant  deemed  a  ward  of  court 2360 

diti^osltion  and  investment  of  proceeds  ol  sale 2361 

periodical  accounts  to  be  filed  bv  custodian  of  proceeds 2361 

disposition  of  proceeds  of  sale  subject  to  inchoate  dower  right  2361 

provision  for  infants  not  in  being 2361 

prior  estates  or  rights  may  be  included  in  sale  by  consent  of 

holder 2362 

•ale  of  dower  right  or  estate  for  life  gf  infant  or  incompe- 
tent for  gross  sum 2363 

debts  of  infant  or  incompetent  to  be  paid  without  preference.  2364 

V.  pROCBBDnros    to  sell,    uoktgagb  ok   lease  peoperty  of  dece- 
dent  FOK   payment  of   DEBTS,   ETC. 

jurisdiction   of   surrogate    2472 

what   property  subject   to   sale 2748 

for  what  claims  property  may  be  sold '. . . .  2748 

"  funeral    expenses  "     defined 2748 

when   petition  may   be   presented 2750 

who    may    petition     2750 

extension  of  creditor's  time  to  apply  when  action  pending. .  2751 

notice  of  pendency  of  action • 2751 

time    for    application    on   recovery    of   property   fraudulently 

conveyed 2751 

contents   of   petition    2750,  2752 

inquiry  to    ascertain    unknown    facts 275.3 

citation    upon    petition    27f>4 

Earties  not  cited  may  appear 27.55 

earing * ^i « .  j., ;- 2755 

proof  of  claims  not  yet  due , . , 2765 

90  r^^ 
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V.  PkocuDtNCS  to  stLL,  KOKTGAGB,  XTC. — Cootiniied. 

admission  of  executor,  etc,  does  not  prevent  bar  of  statute 
of  timitations. 

5 roof  of  judgment  debts  2756. 
ecree  to  determine  debt  and  itens 

trial  by  jury  of  questions  of  fact 

order  directing  jury  trial  to  state  questions 

review  of  verdict  of  jury  to  be  by  motion  for  new  trial  only. 

what  pfOOf  necessary  for  decree 

appointment  of  appraisers 

inquiry  a»  to  mongaging  or  leasing 

decree  to  mortgage  or  lease 

decree  to  sell 

postponement  until  controversy  as  to  title  determined 

order  of  sale  of  different  parcels 

how  sale  made  when  undivided  interest  exists 

how  sale-asade  when  precedent  estate  exists 

aM>Ucation  of  procceas  of   undivided  interest   or   precedent 


form  of  decree  S{ 

bond  of  executor  or  administrator. 

apaointaKBt  of  freeholder  to  cxBCcnte  decree • 

failure  of  eacecotor  or  admbiistrator  to  give  bond 

order  directing  execution  of  decree 

order  to  sell  part  pending  apixal 

deathp  etc,  of  executor,  etc,  or  freeholder  doca  not  affect 

execution  of  decree 

successor  of  deceaaed  executor,  ete«,  may  complete  aale ^ 

what  credit  allowed  on  sale 

mode  of  sale  SI 

notice  of  sale S*| 

bow  prirate  sale  effected. 

distinct  parcels  to  be  sold  separately 

persons  prohibited  from  purchasing 

report  of  sale •■ 

when  sale  to  be  vacated .•• 

rcMdc • • 

order  confirming  sale 

conveirances. 

when  title  of  purchaser  or  mortgagea  from  heir  not  affected. 

what  title  passes * 

how  contract  for  land  sold 

purchaser's  bond  for  paymenta  on  contract  for  lands 

when  part  of  lands  vnder  contract  to  purchase  to  be  sold 

effect  of  conveyance  of   decedent's  interest   in   contract   for 

lands. 

In  part  of  contract  for  lands 

irregitlarities  not  effecting  purchaser's  title 

wlnm  appQlntmei.t  of  guardian  for  infant  presumed 

proceeds  to  be  paid  into  court 

when   payment   into   court   exonerates    decedent's   heirs   and 

devisees ..•• 

notice  of  distribution  of  proceeds 

hearing  on  distribution   ^ 

proof  of  further  debts  or  liens  on  distribution »<• 

sale  of  unsold  property  for  deficiency •*.....  ?7 

proof  of  claim  to  surplus  money 

aeeree  for  distribution   

^»pea1  from  decree  for  distribution......... 

county  treasurer  to  distribute 

order  of  distribution  among  creditors  and  claimants 

computation  of  dower  in  lands  under  eontraet  to  parchase. . 

Investment  of  funds  set  apart  for  dower 

of  ihara  belonging  to  infaal • -_ 

ftyaMat  of  infaot's  share  to  guardian v9f 


le  of  Real  Property  —  Coatlmiied. 

\f.  PsocxxoiNcs  To.sixx,  MQaxQMM,  Ktc — Coottaued. 

deposit  of  iaiaat't  ibare  ia  saviags  baak  or  tiiiit  cnmpftiy  .  27M 
encct  of   pendency   of   another  action  or  proceedtac  lo  adl 

property 27©7 

when  surplus  money  on  foreclosure  or  other  sale  to  fac  paid 

to  surrogate 2796 

distribution  of  other  money  on  foreclosure  of  sale 2709 

when  sale  to  include  dower  right ,.,  2&0Q 

restitution  when  assets  subsequently  discovered ZWI 

remoTal  or  suspension  of  freeholder  not  stayed  by  appeal . . .  2588 

compelling  judicial  settlement  of  account  of  freeholder 2726 

allowance  of  costs  of  proceeding 2063 

is  in  lieu  of  commissions 2S64 


» 


'    jattice's  court  not  to  be  held  in  room  where  trafllc  in  Kquot 

'        authorized 28Q8 

tfngra  Banlca. 

designation  of  dei>09itories  of  court  funds 746 

accounts  of  depositories  of  court  funds 752 

certificates  to  deposit  of  court  funds 753 

excepted  from  provision  for  voluntary  dissolution   2420 

;    deposit  of  infant's  share  of  proceeds  of  land  sold  to  pay  de- 

1        cedent's  debts   , 2796 

BdAlona  Matter. 

I    striking   from  pleadings  545 


;    teacher  may  be  excused  from  serving  as  juror 1033 

exempt  from  jury  service  - lOSl.  1127 

,    proof  of   exemption   1082,  I12S 

!    not  subject  to  judicial  supervision 1804 

to  action  to  dissolve  corporation 1804 

to  action  by  people  to  annul  corporation Ii804  ■ 

>    petition  by  regents  of  university  for  dissolution. 1^4 

appointment  of  receiver 1810 

trustees  of  school  district  may  sue  upon  cause  which  accrued 

before  their  term 1926,  1928 

action  against  trustees  on  cause  arising  before -their  term.   1927.  1928 
excepted  from  provisions  for  voluntary  dissolutam  of  corpora- 
tions     2431 

costs  against  school  officers 3214 

tm  Ffltelaa. 

wnt   abolished 1983 

relief  to  be  obtained  by  action 1983 

I. 

I    omission  of,  or  wrong  seal  not  to  inviilidate  process 24 

desoription  of,  to  be  recorded 27,  267 

provisions  respecting  seals  of  courts 27 

description  to  be  deposited  with  secretary  of  state 27 

of  county  clerk  is  seal  of  county 28 

is  seal  of  supreme  and  county  courts 27 

provision  for  new  seals 30 

of  appellate  division  232 

of  court  of  claims 267 

presumptive  evidence  of  consideration  840 

certificate  to  copies,  etc.,  of  records  to  be  sealed 958 

eertified   copy  of  record    for   use  in   same   court    need   not   be 

sealed * 959 

of  surrogate's  court 27,  2507 

ircfce».                                               <i-o« 

in   p.^rtition,    for   liens   on   undivided   interests 1561 

certificate  by  legal  custodian  of  document  is  presumptive  evi- 

({cncc  .    .    ••• • WJl 

surrogates,  registers,  clerks,  etc.,  to  make  and  certify 961 

1267 


immx, 

•earolieB  —  Contlmued. 

misdemeanor  to  refuse,  neglect  or  delay  to  make M 

to-  be  made  without  charge  for  certain  state  officers SM 

county  clerk's  fees  for  making ZKl 

of  title  insurance  and  abstract  companies  may  be  used  in  lien 

of  official  searches   39 

expense  may  be  taxed  as  disbursement SI 

■ 

Secretary  of  State. 

to  keep  record  of  seals 1 

.of  age  and  term  of  judges I 

to  distribute  reports  of  court  of  appeals ^ fl 

judgment-roll  annulling  corporation  to  be  filed  with UB 

to  publish  judgment  annulling  corporation tH 

copy  judgment-roll  vacating  letters  patent,  etc.,  to  be  filed  with.  iMi 

transcript  to  be  transmitted  to  county  clerk IN 

order  changing  name  of  corporation  to  be  filed  with 211 

to  publish  changes  of  names  annually  in  session  laws 3fll 

surrogate  to  transmit  copies  of  wills,  etc.,  of  non-residents  to. .  391 

searches  to  be  made  without  charge  tor 28 

Sedvetton. 

included   in   term   "  personal   injury  ** 331 

on  father's  death,  action  survives  to  mother n 

limitation   of  actions    ^ M| 

sittings  of  court   may  be  private -I 

costs  when  recovery  is  less  than  $50 

excepted  from  jurisdiction  of  justice's  court 

of    Albany    city    court 

of  Troy  justice"*s  court 

delBim.  J 

I        when  cause  of  action  accrues  for  breach  of  oovenant  of m 


V 


Sevsuratloift* 

causes  of 11 

residence  required  to  give  jurisdiction 

when  married  woman  deemed  a  resident II 

nature  of  action  to  be  indorsed  on  summons 11 

service  of  summons  by  publication 438, 

proof  of  service  of  summons 11 

requisites  of  complaint    11 

plaintiff's  misconduct  a  defence H 

counterclaim '^ 

allowance  of  temporary  alimony 

temporary  allowance  for  support  of  children 11 

allowance  for  costs  and  expenses H 

when  reference  may  be  ordered " 

referee  to  be  appointed  by  court 

on  reference  of  issues,  testimony  and  proceedings  to   be  certi* 

fied  to  court  with  report • 

judgment  to  be  rendered  by  court 

entry  of  judfj^ment  by  default Ijj 

award  of  costs 1|1 

support  of  wife  wher   she  is  r  laintiff ]^ 

k  4.  alimony  to  plaintiff    

I  ^{  court  to  reffulatc  custody  and  maintenance  of  children 1^ 

support  and  education   of  children 1; 

J  revocation  of  j  udgment    ....."' 

^  court  may  annul  or  ^modify  directions  of  jndsment  as  to  sK- 

^  mony,  etc ! ^ 

scctiritv   for  support  of  wife  and  children 

seniiestration   of  husband's  property 

enforcing  alimony  awarded   bv   foreign   decree...    

enforcing  support  by  proceedings  for  contempt 

126S 


INDEX. 

of  hustMind's  property  In  action  for  dlrorce  or  tepftrtt!os....«y  1T72 
action  by  jnd^ent  creditor  for  sequestration  of  corporal^  prop- 
erty.   ...•••• ••...  1T84 

lorTloe  mi  Proeeas  sfrBd  Papers* 

I.  Or  tvuuofHS,    See  "  SuicicoNa.'* 

IL  Or  PLEADINGS  AND  PAPSSS. 

provisions  for,  do  not  appiv  to  summons ••  808 

of  papers  on  attorneys  resioent  in  an  adjoining  state 00 

I          notices  and  papers  may  be  served  on  party  or  attorney 796 

I          by  mail 797 

double  time  when  served  through  post-office 796 

time  for  service  of  notices  in  N.  Y.  city  court 8161 

on  attorney  by  leaving  with  partner,  clerk  or  person  in  charge 

'                          of  office 797 

by  leaving  in  office • . .  • 797 

by  leaving  at  residence   797 

by  leaving  at  residence  of  party.. 797 

tmie  for  service  of  notice  of  trial 977 

by  mail > • •  •  •  796 

after  appearance,  papers  must  be.  served  on  attorney 799 

i«  default  of  appearance,  papers. need  not  be  served  on  de- 
fendant, unless  confined  for  want  pf  bail 799 

on  clerk  for  non-resident ; .......•• 800, 

I          deposit  in  branch  post*office  in  New  York  city 801 

'          on  prisoner. i. « t 181 

sheriff  must  permit  access  to  prisoner  for  persona!  service. . . .  182 

time  of,  of  answer  of  defendant  arreted 666 

of  amended  pleadings  5«8 

affidavit  of  service  is  presumptive  evidence  in  case  of  death, 

etc 92T 

time  for,  of  pleadings  in  N.  Y.  city  court 8166 

ni.   Or  OKDKRS  AND  OKIGIlfAL   NOTICSt. 

of  summons,  complaint  and  injunction  order  on  Sunday 6 

of  application  to  remove  or  suspend  attorney 68 

of  mandates  bjr  sheriff,  etc 102-107 

of  order  of  injunction   610 

of  notice  of  motion   for  leave  to  issue  execution  after   five 

years 1378 

of  order  for  survey  of  propertv  in  dispute 1683 

of  affidavit,  requisition  and  undertaking  on  taking  of  property 

in  replevin 1700 

on  county  treasurer  of  order  to  pay  money  held  subject  to 

direction  of  court   1887 

of  oetition  for  discharge  of  person  imprisoned  under  execu- 
tion  2206 

of  petition  for  production  of  tenant  for  life ,.•...•....  2304 

of  order  to  produce  tenant  for  life ' 2306 

of  notice  of  sale  under  foreclosure  by  advertisement 2380 

of  order  to  show  cause  in  proceeding  for  voluntary  dissolu* 

tion  of  corporation    242S 

of  orders  and  warrants  in  supplementary  proceedings 2452 

of  petition  and  notice  in  condemnation  proceedings....  8361,  3362 
of   notices   and   papers    in    condemnation    proceedings    after 

appearance. •.  8864 

of  notices  in  proceedings  to  sell  corporate  real  property 8805 

IV.  Or  8UBP0BNA.    See  "  Subpoena;  **  **  Wirxissia.** 

V.  Or  8TATC  WBITS. 

state  writs  to  be  served  in  same  manner  as  summons 1909 

habeaa  corpus  can  be  served  only  by  elector  of  state 2000 

1M8 
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t«rHae  of  Froeess  and  Papers  —  Oontfamod*    . 
VI  Or  tTAVB  WKiTS — Continued* 

ef  bftbcM  cotpm  or  eertiofari  to  Inquire  into  detewHon •  SM 

when  defendant  conceals  himself ••••• 2001  ■ 

of  order  to  discharge 2IMS 

mandamus;    notice    of    applieation    fbr   pereflqitofy   trfifr  on        j 

boards  of  three  or  more ...••....•.,.•..  SRQ 1 

alternative  writ  on  court  or  judges 2071 

alternative  writ  on  board  or  body  other  than  corpora- 
tion   2011 

alternative  'Mrrft  on  corporation  29n 

prohibition;  method  of  servine  alternative  writ 20R 

certiorari  to  review;  notice  of  application  for 2lS 

mode  of  service  of  writ • 2130 

VI.  Ir  sckrogatk's  court. 

citations  and  mandates  may  be  served  In  any  oonnty.... SRS 

citation XV 

substituted  service  of  citation  upon  resident* ..•. VR 

citation  by  publication •••.••.••.  JBtt 

on  unknown  persons • 2Sj 

time  of  service  without  the  state. « • 

on  corporation.   . 

on  infant 2506. 

on  incompetent  person 3526, 

proof  of  service  of  citation  or  subj^oena ..•.; 

general  provisions  relating'  to,  applicable ...«..«. 

of  notices  relating  to  temporary  administration • 

VII.  I>r  yustrcEs*  cotntTs. 

of  summons,  see  "  Summons.** 

of  summons  with  warrant  of  attachment • ^# 

affidavit  and  requisition  in  replevin ••• 29fi 

of  notice  of  appeal  from - SOtt 

of  precept  on  petition  for  sale  of  animals  found  straying. ...  90S^ 

jurisdiction  of  N.   Y.  city  court  over  actions  for  services  9a 
.  vessels.  •  •  • ••..,.., ••.••..,.    St 

Several  Lf ability, 

joinder  of  persons  severally  liable 4SI 

not  to  affect  defendant's  right  to  relief 40 

severance   of   action   on   death   of  party   jointly   and   acvcrally 

liable m 

judgment  against  one  or  more  of  de^ndants 1^ 

severance  of  action  on  judgment  against  part  of  defendants. . .  120 

SeTeranee  of  Actlottn. 

a^inst  defendants  severally  liable  on  entry  of  judgment  against 

one  or  more   ^......^ , • «...    45S 

of  causes  improperly  united  in  complaint..... 4P? 

on  judgment   for  part  admitted 611 

against  one  or  more  of  defendants  severally  liable 1^ 

after  judgment  against  some  of  defendants 131^ 

when  plaintiff  entitled  to  judgment  on  one  or  more  causes tSfi 

of  efectment  vhen  sep;|rate  occupants  are  joined tSU* 

when  different  parties  succeed  to  different  parcels ISS 

when  di^ierent  oarties  succeed  to  realty  and  to  rents....  IJV 

of  partition,  when  oartUT  partition  directed BWT 

power  of  referee  to  direct  action  to  be  severed 101 

12T0 
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INDBX. 

answer  or  defence  may  be  stricken  out... •••••.•••••••«•••«•«  888 

notice  of  motion  in  N.  Y.  city  court , 8161 

writ  of  manclamus  or  return  cannot  be  stricken  out  aa  iham. . .  206O 

trUL 

I.  ArrxMDAifCB  oic  coubts,  etc. 

power  to  adjonm  term  of  court •  86,  86 

to  attend  sessions  of  court  of  claims  if  required 268 

to  furnish  rooms  for  court  of  claims 268 

fees  for  attending  sessions  of  court  of  claims 268 

may  be  ordered  to  furnish  court  rooms 81 

may  be  required  to  act  as  crier 92 

to  notify  constables,  etc.,  to  attend  term  of  court 97,  98 

need  not  attend  trials  at  chambers 289 

must  attend  term'  of  appellate  division 242 

beating,  etc.,  of  court*room  of  appellate  division ^...  242 

staticner^r  and  minute  books  for  appellate  division 242 

telegraphing  day   calendar    of    appellate    division    to    county 

cferkis 242 

payment   of   fees    and  expenses    for  attending   terra  of   ap- 
pellate division , « 248 

X'  CtrsTODT  or  jails  aitd  PRisoNsaai 

not  to  charge  arrested  person  for  food,  etc 118 

not  to  take  reward  for  waiting  for  prisoner. •«••••••••• 114 

charges  for  lodging,  etc,  of  prisoners..., 116 

prisoner  may  send  for  necessaries , 116 

charges  for  rent,  etc,  prohibited , . .  .• ,,..;,.,  117 

rewards  other  than  fees  allowed  by  law  prohibited 117 

prisoner  ma^  be  conveyed  through  another  county 118 

custody  of  jails  and  prisoners ...  .■ 120,  121 

of  prisoners  in  New  York..... 120 

of  prisoners  under  federal  process 183,  134 

jafls,  process,  etc.,  must  be  delivered  to  new  sheriff 184 

retiring  sheriff  to' deliver  list  of  property,  prisoners,  etc.,  to 

successor \ ;. 185 

enforcing  delivery  of  prisoners,  process,  etc 188 

new  sheriff  roust  make  return  of  arrests 187 

under-sheriff  must  deliver  up  prisoners,  process,  etc 189 

I.  Powers  and  duties. 

certificate  of  election 182 

when  powers  ceaae  188 

retiring  sheriff  to  execute  certain  process 186 

not  to  practice  as  attorney  during  term 62 

must  furnish  minute  of  mandate  delivered  to  him 100 

must  deliver  copy  mandate  on  request 101 

must  execute  mandate  and  make  return 102 

may  r'ake  return  by  mail 102 

mnendment  of  returns  by   726 

dcfecttve  return  cured  by  judgment  on  verdict,  etc 721 

may  command  power  of  county  to  overcome  resistance.  104,  2030 

8108 

to  certify  to  court  names  of  persons  resisting  process 106 

refusal  to  assist,  is  misdeireanor ^ 106 

governor  to  order  out  military  to  assist. 107 

trial  of  claim  of  third  party  to  property  seized 106,  109 

to  produce  indicted  prisoner,  when  ordered , 166 

to  execnte  orders  of  arrest,  etc.,  from  N.  Y.  city  court SP16 

to  serve  summons   426 

hOfW  order  of  arrest  executed •.  663 

has  rights  and  privileges  of  bail . . . .' 695 

ialtf  of,  on  exeeution  to  charge  bail  • 698 


JNTODX. 
Sheriff  —  Contlnved. 

^f  |I«   POWEES  •  AW>  1>VTIB9  —  Odntf titicd 

levy'Qf  attachipfent  afUr  term  o{  office ••«•»•••••••••..  J 

to  collect  debts,  etc.  attached i 

actions  by,  in  aid  ot  attachment... • • •^.  i 

may  sue  on  debts  attached  by  him i 

may  take  property  for  deposit  (»r  ddll^ery 1 

.: .  iMy  cpnv.ey  j^al  pwpeity  by  o«der  of  c«irt I 

disaualined  «$(  trial  juror M 

duties  afi  to  jurors,  see  "  Juey  and  Jukdu." 

to    sell   and   oontey  real   property  pursuant  to    dtrectaan  of 

judgment JJ 

execution  to  issue  tp Jl 

to  whom  issued  ivhen  against  sheriff i| 

...  to.  indorse  on  execution  time  of  receipt 11 

to  whom  execution  ««unst  attached  property  isaucs 1 

to  deliver  copy  of  satisfied  execution. fl 

not  to  purd^e  at  sale  on  execution II 

.  under-sheriff  to  proceed  unon  exeeution  on  deatli«  etc m 

.  to  give  notice  of  action  for  taking  on  execution  to  indemB* 

itors.  .  .   .A H 

>'  on  death,   etc.*   uzulerrsheriil  or  successor  to  complete  sale, 

etc.,  of  real  property  on  execution ^ 

undertaking  on  habeas  corpus 2MI^'j 

proceedings  on  writ  of  assessment  of  damages VM^ 

execution  ef  warrant  ^f  attachment  fo.    contempt 237r 

.  to  collect  >flne  229 

'  arrest     of     judgment     debtor     on     supplementary     proeeed     i 

ings.  .  .,  V........ 243T.*».J 

t  to  execute  mandate  of  justice  in  ease  of  resistuice 9 

IV.   PftNALTIES  AMD-  UABXLIXY  MOB.  VX800KOX7CT,   NBQI.BCT,   KfC. 

midbehavfor, '  negleet    or    diM)hedience    punishaUe    as    a   crril 
conteiApt 

for  neglect  of  deputy .  to  attei^  court.  ? 

damages  against,  for  failure  to  execute  mandate 

penalty  for  neglect  to  execute  mandate  in  special  proceeding. 

misdemeanor  to  violate  provisions  for  separation  ox  prisoners. 

forfeiture  of  office  for  failure  to  separate  civU  and  crimiaal  J 
'  and  male  and  femaU  prisoners 1| 

treble  damages  for  failure  to  separate  dvil  and  crimiaal  and 
male    and    female    prisoners 

forfeiture  of  Qfixce  for  suffering  sale  or  use  ef  Mguor  in  >axl. 
.   aiiswerable  to  federal  courts  for  detention  under  federri  proe- 

ess.  .... 

.damages  for  neglect  to  confine  prisoner  conumttcd  for  con- 
tempt  ; 

connivance  at  escape  is  misdemeanor. 

forfeiture  of  office  for  eosaiving  at ,  _     

retusal  to  return  inventory  of  attached  property  is  coataBpt 
exoperated  from  liability  for  arrest  ea  jnttincatioB  ef  faaii. .. 

when  liable  as  hail  for  diseharge  from  arrest 

liability  for  arrest  in  violation  of  privilege  of  witacss..*  663. 

fine  for  omission  to  keep  jury  in  special  proceeding 

.penalty  and  damages  for  irregliUrity  ia  aale  of  ^reuty  oa  ex^ 

cution ,.,,..••... 'I 

penalty  for  wrong  deMverjr  of  chattel  taken  tn  icpkwiu " 

order    to   show  cause  against   attachment   for  ttot  leiuiBiag    j 

mandate -fl 

liability  of.  on  insufficiency  of  sureties  on  oaderrttk^ig  lo' s?-  ^ 

pear   and   answer  for  contempt ;•  *^ 

.  penalty    for   wrongful    refusal   to  discharge   debtor  tslm  >■  ^ 

.Qxcqutip^   on  iustice*s  judgment* .....^ ...■  l^ 

.'.  T^ponsihihty  for  sufSetcney  M   ~ 

replevin ,.-» . ., 
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SherM  »  Conttniied. 

V.   AcnOHS  ANT>  PItOCKSS  AOAtirST. 

liniiUtion  of  lotion  for  non-paymmt  of  m6ntj  coWtettd'xm 

execution 888 

a^ifist, '  for  official  act  or  oAissron 885 

service  of  summons  on  -  .496 

preference  of  acUona  ^gainst ^. 791 

proceedings  on  judgment  against,  on  liability  as  bail 6^ 

exonerated  from  liability  by  bond  for  jail-  KwftlM.  .KS^,  i5i,'  *Vn. 


...wi.  of.  by  coroner • 174 

bow  confined  when  arrested. 175 

phice  of  confinemeiit  of,  deemed  a  jail 176 

entitled  to  jail  liberties  on  giving  bortd 177 

attlntitution  of  indemnitors  in  action  against,  for  levy  on  exe- 
cution  : 1421-1427 

proceedings  to  compel  shertfF  to  make  return  to  'wat*rtint  to 

ooHect  fine 2297 

fiction  against  sheriff  for  faikrre  to  collect  fine  under  war- 
rant. .  .  ;  2298 

action  by  people  against,  for  omission  of  doty  tinder  wart-ant 

to  collect  fine.  7..... 2300 

VL  ACMOH  «v  nnnviPtxAL  ok  oFrfciAL  bono. 

■  appllcaition  for  leave  to  sue 1880 

may  be  made  ex  ^arte 1802 

when  dwnand  necessary  before  application  for  leave  to  sue. .  1891 

order  granting  leave 1881 

order  vacating  leave  to  be  made  on  notice 1892 

when  action  to  be  brought 1881 

actions  for  other  defaults  not  affected :  'i99'> 

indorsement  on  execution  directing  manner  of  coTIection 1883 

auMCics  may  p2tt<l  previous  payments,  etc^as  defence 1884 

ratable  distributioii  aanoog  claimants , 1885 


vn. 

generally ^07 

m  New  York  and  Kings  county « 3308 

to  be  coflected  bv  virtue  of  execution » . , 3309 

of  deputy  sheriffs  for  attending  courts. < 3312 

in  proceedings  to  enforce  liens  on  vessela 3439 

on  habeas  corpus 2000,  2002 

n^rllTs   Jury* 

-  trial  of  claim  of*  thrrd*  party  -to  property  seised 108.     100 

to  property  attached '667-(a59 

to.ijroperty  rlevied.  on,  in  execution. 1418-1420 

on   inquisition   before  commissioners   for  appointment  of  com- 
mittee for  incompetent.  .  .  .^ 2^28.  2B30.  2331 

8beriff*a  juror  exempt  from  trial  jury  service  in  New  York 1081 

proof  of  exemption.   .    1082 

selection,  etc,  in  New  York 1112 

See  "  Visstts.'* 


Inleluded  In  term  **  personal  injury  ** 8343 

limitation  of  action »»•»...«•  ^.  -884 

ioinder  of  causes  of  action 484 

.pleading  application  of  defamatory  words..... 535 

plea  of  justification  no  bar  to  evidence  in  mitigation 535 

.preference  .  of  actions  for  — 791 

.  special  ilamages  need  not  be .  alleged  or  proved  when  unchaatity 

. .  .imputed  ta  woman 1906 

damages  recovered  are  separate  property  of  married  woman....  1906 
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Slander  —  Contlnuecl. 

costs   when   recovery   is  less  than  $50 4«  .••«<<...*  «••••  ^^ 

excepted  from  jurisdiction  of  justice's  court ^^ 

I  of   Albany   city    court    325 

of  Troy  justice's  court  ^^ 

Soe«ffe» 

accounting  by  relatives  acting  as  guardians  in  socage '•2^^ 

Special  Proceedlnars* 

I.    GSNEEAL  PBOVISIONS. 

defined * •  • « •  31^4 

"  special  proceeding  "  refers  to  civil  i>roceeding 3SU 

term  "  afndavit  "  includes  verified  petition  and  answer 3343 

proceedings  supplementary  to   execution   are 2433 

cannot  be  taken  to  recover  real  property  unless  expressly  a^ 

lowed 1^ 

not  discontinued  b^  change,  vacancy,  etc.,  in  judgeships 23 

begun  before  one  judge  may  be  continued  before  another  in 

New   York  and   Kings St! 

parties  may  stipulate  to  try  elsewhere  than  at  court-house...      37 

not  abated  by  failure  or  adjournment  of  court. ^ 

continuance  on  death,  etc.,  of  judge *S 

power  of  substituted  oflicer   to   continue ^ 

power  of  county  judge  in S43 

justice  of  supreme  court  may  make  orders  in  county  court..    ?-'■* 

included  within  statute  of  limitations.  - ^^ 

commenced  by  service  in  same  ma-.ner  as  summons 433 

no  abatement  if  right  to  relief  survives JS 

substitution  of  representative  on  death  of  sole  party TST 

oaths  and  affidavits  without  the  state 844 

where  papers  to  be   filed ""^ 

where  order  to  be  entered 82? 

transfer  to  supreme  court  for  disability  of  county  judge 5t2 

security  for  costs  mav  be  required  in SJ^ 

to  whom  costs  awaroed   .'K4' 

when  person  recovering  costs  deemed  a  judgment  creditor...  24£ 

II.  Trial  jtjrors  in. 

'         fine    for    non-attendance    11^'* ' 

officer  summoning  to  keep  jury l^'[ 

fine  for  misconduct  of  officer  attending  jury 11^ 

notice  of  imposition  of  fine ll^T 

remission  of  fine 11^* 

special  return  of  delinquency  and  fine  to  county  court 11'.'*; 

collection   and  remission  of  fine  by  county     ourt..... 11^; 

j  urors'  fees o31''  i 

III.  Appeals.  i 

orders  affecting  substantial  rights  appealable 135d,  l^ 

from  final  order  brings  up  preceding  orders 1^^"* 

limitation  of  time  to  appeal 1 5S' 

method  of  perfecting 1  >* 

stay   of   execution    pending , 1 ''•'' 

hearing 1  >;' 

entry  and  enforcement  of  order  determining !>*'■' 

governed  by  provisions  relating  to  appeals  in  actions V^ 

X*  Special    S^eMHlonH,   Coartii  of. 

not  courts  of  record * 

/county  court  may  remit  fine  imposed  by ^' 

may  discharge  i)erson  committed  for  non-payment  of  fine.  ^'*    i 

Special   Terra.  ' 

to  be  held  by  one  judge 2N 

appointment  of  time  and  place  for. «... ^ 

of  extraordinary  terms    ^ '   j 

place  of  holding 2^   j 

may  be  adjourned  to  chambers 2^   i 

trials  may  be  had  at  chambers  by  consent ••... '<!^* 
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INDEX. 

Special  Term -i.  Contlnveil. 

clerk,  sheriff*  <tc<,  not  required  to  atttnd  trials  at  chambers...  239 

contempt  at  trial  term  may  be  punished  at  special  term 2292 

Speei^c   Performanoe. 

jurisdiction  of   county    court 340 

action  for,  triable  in  county  where  property  situated 982 

suspension  of  sale  of  realty  pending  appeal  from  reCusal  of . . . .  1323 

undertaking  on  suspension  of  sale  of  realty  pending  appeal....  1323 
caacellation  of  notice  of  lis  pendens  for  lack  of  undertaking  to 

suspend  sale 1323 

action  to  compel  conveyance  by  infant  or  incompetent  of  prop- 
erty contracted   to  be  sold 2345 

judgment  in  action  against  infant  or  incompetent  to  compel  con- 

veyance 2347 

included  in  term  "  person  "  in  condemnation  law 3358 

jurisdiction  ol  court  of  claims 264 

notice  of  claim  to  be  filed 2M,  270 

compromise  of  canal  claims «.••«•..  270 

claims  against*  see  **  Court  or  Claims." 

limitation  of  action  for  real  property 362 

by  grantee  of,  for  real  property 363 

for  real  property  on  annulled  letters  patent  or  grant. ...  304 

subject  to  same  limitation  of  actions  as  private  persons 389 

verification  of  pleadings  by    52.'> 

order  of  arrest  in  actions  for  funds,  etc.,  of 549 

attachment  in  actions  for  funds  of 687 

injunctions  against  acts  of  state  officers 605 

not  required  to  give  security  for  provisional  remedies,  etc 1990 

liability   in    damages   for   arrest,    attachment   or   injunction   im- 
properly obtained 1990 

may  be  made  defendant  in  partition ISM 

in  action  affecting  realty  subject  to  transfer  tax  lien....  447 

summons  in  partition  to  be  served  on  attorney-general 1594 

may  be  made  defendant  in  foreclosure  of  realty^ 1627 

xnav  recover  on  lost  bill  or  note  without  giving  indemnity I91fl 

actions  by  people  against  usurpers  of  office  or  franchises..   1948-1956 

to  vacate  letters  patent  granted  by 1957-1960 

ejectment  for  property  escheated,  see  "  Escheat." 
forfeited  for  treason,  see  '*  T»«ason." 

joinder  of  relator  as  plaintiff  in  action  by  people 1986 

relator  to  give  security  for  costs,  etc 1980 

compensation    of    attorney-general    when    relator    joined    with 

people 1986 

joinder  of  causes  of  action  against  same  defendant 19f^ 

consolidation  of  actions  by.  against  different  defendants 1980 

preference  of  actions  by  or  against  state  or  its  officers.  •  • ;  t 791 

need  not  give  security  on  appeal ^ l'')13 

certain  officers  of,  disqualified  as  trial  jurors 1029 

officers  exempt  from  jury  service 1081,  1127 

proof  of  exemption '  1082,  lltS 

liability   to,    for    taxes    not    affected   by   insolvent    debtor    dis- 
charged   , 2184 

debtor  to,  for  taxes  or  public  funds  not  to  be  discharged  from 

imprisonment  on  execution 2218 

sale   of  real   property   under   foreclosure   by   advertisement   of 

mortgage  to  people - .  2393 

justice's  court  has  no  jurisdiction  by  or  agatnst  people 2863 

searches  to  be  made  without  charge  for  certain  officers........  .S290 

comptroller  to  audit  fees  and  charges  against.  • .  •  •  > 3295 

enforcement    of   lien    under   contract   for   public   improvement, 

against  funds  of 3400 

psrty  to  action  to  enforce  mechanics'  liens. ..... .^ ^^^^ 

judgment  against,  in  action  to  enforce  mechanics'  liens 3418 

I,  Action  by,  to  recover  public  funds. 

to  be  brought  In  name  of  people 1984 

when  maintainable 1960 
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state  ^-  Contlnved. 

I.  Aertov  bt,  to  txcom  fublic  ruiriiB  —  GontlmKA 

other  actions  may  be  starred 1978 

orders  or  interlocutory  judgments  in  other  acdons   may  be 

vacated UW 

parties  to  other  actions  may  be  brought  in 1970 

state  may  sue  in  foreign  courts 19T1 

cause  of  action  vested  in  state 1972 

limited  to  ten  years 1973 

disposition  of  proceeds  of  action 1974 

netition  by  municipality,  etc.,  claiming  proceeds i^ 

attorney-general  to  bring  action 1971 

preference  of  action  on  calendar 781 

n.   C0ST9.. 

judgment  for«  may-  be  taken  agaiaat 199 

execution  for,-  not  to.  issue  against 190B 

payment  of  costs  against  state  or  public  oAcer. ZUl 

against,  when  action  brought  on  relation  of  priTSto  person. . .  32<t 
Drhen-  action-  for-  benefit  of  mwiicipality 8Sfl 

HUite  Anyivin. 

ofScers,  etc.,  exempt  from  Jury  service • 1086 
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States  Caaiptroller. 

searches  to  be  made  without  chaifpe  <for. 8S0>) 

to  audit  fees  and  charges  against  stat* 8295 

StMe  Bnnrlneer. 

aearcfacB  to  be  made  without > charg*  for...... , 8290 

8t«4e  HtospltalH  for  IttiiAne. 

officer  having  juriadictlon  over,  may  apply  for  appointment  of 

committee  for  inmate; 23Mi 

contents  and  verification  of  petition 2388i 

to  what  court  petition  presented 2S28i 

notice  of  application 2Sgi 

appointment  of  committee. 2S3^ 

coats  of  oroceeding. 23SSH 

provisions  relating  to  commission  and  trial  by  jury  in  court  not^ 
applicable. ....• 

Slate  Prisoiit 

agent  or  warden,  etc.,  exempt  from  jury  aerriee 1080 

StMe  Rieporter. 

is  reporter  of  court  of  appoalo..... ....^x.  808 

duties  of 214 

removal  for  neglect  of  duty 218 

not  to  be  interested  in  publicatiott  of  rcporta. 211 

contract  for  Dublioation  of .  reports^ • 21^ 

copyright  of  reoorts * • 212 

distribtition   of  reports 213 

must  deliver  papers  to  successor ^4 

papers  not  to  he  delivered,  except,  etc 25 

unreported  opinions  to  be  filed  with  clerk • 218 

State  Treasurer. 

to  pay  governor  damages  ascertained  on  writ  of  assessment....  S^ 

legacv,  etc.,  of  unknown  person  to  be  pwld  to* .•••  JT^ 

^Ql^rches  to  be  made  without  charge  for........... 


INDEX. 

mrTlTKl. 

of  actions  and  special  proceedings,  see  "AsATfeiCBNT  an»  Rx- 

VIVAL." 

AevocjitlOA. 

of  letters  of  administration,  sec  **  L/stirms  qw  A»miiii«tbatioii." 

testamentary,  see  "  Lvrrm  TBSTAUBKTAav." 
of  probate  of  will,  see  "  Wuxs." 

compensation  of  judges  for  services  in  selecting  jurors,  etc...  1044 

when  county   treasurer    may   act  as   admitilstrtitor  eJt  -ofRtio  of  • 

decedent's  estate , . ,  2865 

security  for  costs  in  county  couirt 32oh 


place  of  trial  of  actions  for  penalties  for  offences  committed  on.    083 

S*che«ter«  Hvnlclpiil  Cpurt  of  tlie  City  of. 

ia  not  a  court  of  record. < 8 

jtiriadsetion  in  actions  upon  contract 8227 

of  summary  proceedings  to  dispossess 2234 

provisions  made  applicable  to • . .  • , 8226 
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ilcUsmA  Co«iit7. 

allowance  to  grand  and  trial  jurors. 8814 

\  mileage  of  Jurors 8814 

of  court  of  appeals s. • 193 

power  of  appellate  division  to  make.  ...•• 220 

caleadar  rules  in  Erie  county   ..,••<•»........, 235 

power  of  court  oi  claims  to  make. , 266 

of  dty  court  of  New  Ycrk 323 

regulatiiig  arrest  in  marine  causes  in  N«  Y.  city  court 3177 

for  admission  of  attorneys • 103 

for  examination  of  attorneys ^ 56 

changing  rules  for  examination  and  admission  of  attorneys....  57 

caLemption  of  graduates  from  clerkship ••••••.••••...•  68 

GEAERAL  fttTLBS  OF   PRACTICE. 

how   made   and   revised    17 

must  be  published   18 

may  provide  for  preference  of  actions 791 

may   regulate   trial   of   issues 976 

for    calendars    977 

for  classification  of  issues   • W7 

to  regulate  discovery  and  inspection  of  books  and  papers. . . .  804 

settlement  of  interrogatories;   8f>t 

making  and   settling  case   on  ar>peal,   etc 097 

notice  of  motion   for  leave  to  issue  execution  ^against 

decedent's    property     ' 13*?l 

to  provide  for  notice  ot  application  for  certiorari  to  review . .  2128 

S. 
lAfe  Deponit  Conpsmlcii.- 

agreement  with  sureties  for  deposit  with.  .*.........  ..i 813 

easoepted  from  provision  for  voluntary  dissolution. «•«••••••••  2420 

\-  earnings  within  sixty  days  not  reached  by  judgmetit  creditor's 

I  action  1879 

I  not  reached  by  supplementary  proceedings  2463 

I  judgment  for,  enforceable  against  earnings,  trust  income,  etc. . .  1301 

l*le  of  Pergonal  Propertr-  ___ 

under  foreclosure  of  lien  on  chattel IT^ 

I            of   perishable  goods  and  animals  attached. JjJ 

property  notwithstanding  stay  on  appeal 1310 

in  justice's  court • 29Cn 

when  and  how  sale  on  execution  conducted J.o«*« 
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Stenoffrapbers  ^  Contlnved. 

appointment  of,  by  couft  of  claims... ••••••••• ••.•••. 

of  city  court  of  New  York • •••••••< 

appointment  and  compensation  in  county  court. ••. SSftM 

appointment  an4  removal  in  surrogate's  court  in  New  York  aad      i 

Kings. 25a 

in  surrogates'  courts  in  other  counties ••••••• 2511 

in  surrogate's  court. to  take  and  transcribe  notes. ••.••• 35fl 

authentication  of  minutes  in  surrogste^a  court Sflj 

fees • ••••• Sfll 

disqualified  to  act  as  referee*  etc lOl 

Btenbem  ConmtT'. 

jail  liberties  for. • 14 

fltoclclioldenk 

See,  also,  "  Cokporations.*' 
limitation  of  actions  for  penalties  against  stockholders  of  fjanki 

etc 

service  of  summons  on,  by  publication 438^ 

not  to  set  as  juror  when  corporation  a  party 11 

when  to  be  joined  as  defendants  in  action  against  corporation..  IT 

separate  action  against,  to  enforce  liability 11 

proceedinpfs 1T92>I' 

of  bank  may  testify  to  personal  transaction  with  deceased  person.  ' 

Utraym.  .     ^ 

I.  Action  fok  suffering  animals  to  stsat. 

to  be  brought  in  justice's  court • 

who^  may  maintain 

application  of  recoveries.. • 

penalties  recoverable •• •• 

II.  Seizure  and  sale  of  strays. 

• 

seizure  by  officers. • ••.. 

when  private  person  may  seize 

petition  for  sale  of  animal  seized ^j 

precept  upon  petition  for  sale .••.»...•.*..... '^ 

service  ox  precept • 

on  unknown  owners, 

proof  of  service  of  precept 

answer •»..«.« • 

trial ,..••.... 

order  for  sale • 

warrant  to  sell .« 

conduct  of  sale. ••.....•. 

application  oif  proceeds  of  sale ...•*.. 

payment  of  damages  for  trespasses 

determination  of  claims  to  surplus...... 

application  of  surplus  when  no  claim  made  within  a  year.... 

order  upon  claim  for  surplus 

appeal  to  county  court  from  order  on  claim  to  surplus 

appeal  to  supreme  court  from  order  on  claim  to  surplus f^ 

decision  in  tavor  of  person  answering *.• 

damages  for  malicious  seizure 

^.  costs  on  decision  for  person  answering. 

execution  on  order  in  favor  of  person  answering 

demand  by  owner  for  nosseasion  before  trial 

•                                         when  animal  wilfully  set  at  large  bv  third  person 
damages  and  penalty  to  owner  for  wilfully  setting  animal  it 
large .^ ; 

action  by  person  seizing  against  person  wilfully  setting  sa»*    ^1 

mal  at  large , ^1 

demand  of  pos<«ession  after  final  order  before  sale *^ 

order  upon  demand  for  possession •••  ' 

appeal  from  order  on  demand  for  possession 

Stay  pending  appeal  from  order  on  demand  of  pMtesiiM.**** 

1ST8 
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IvAyii  —  ContlBued. 

n.  SsumtB  AMD  SALE  ov  STiATs  —  ContinaecL 

appeal  from  final  order 4««***.««.>. S104 

^  stay  pending  appeal  from  final  order. 8105 

L  andertaking  on  stajr  pending  appeal  from  final  order 8105 

I  delivery  of  possession  pending  appeal  from  final  order 3105 

[^  proceedings  on  affirmance  of  final   order 8106 

'.'  limitation  of  action  for  seizing  animals 3107 

,,  party  to  proceeding  cannot  sue  for  seizure 3106 

action  by  owner  to  recover  animal 8108 

damages  entire  when  several  animals  trespass 8100 

proceedings   against   different   owners  of  animals  trespassing 

on  petitioner's  land   3109 

proceedings    against    different    owners    of   animals   not    tres- 
passing on  petitioner's  land 8110 

mrplus  where  there  are  different  owners 8111 

action  or  seizure  supersedes  proceedings  by  others 8112 

officer  may  prosecute  when  private  person  abandons  sdzure. .  3118 

person  having  special  property  deemed  owner 8114 

•gent  may  act  for  owner • 8115 

actions  for  penalties  for  allowing  animals  to  run  at  large,  see 

"  Strays. •'^ 
qualifications  of  commissioners  in  opening  proceedings lOfiM 

defined. •••••• ••••• • 8886 

elc  Jut* 

See  *•  Ju«Y  Aifp  JuRoas." 

m^immionk  of  ControTemy. 

how  submitted   without  process « *• •••«••••  127|^ 

agreed  statement  of  f^ts uTv 

affidavit  of  good  faith 1279 

papers   to  be  filed 1280 

on  filing,  controversy  becomes  an  action 1280 

arrest,  injunction  or  attachment  not  granted... 1281 

costs  on 1281 

judgment-roll 1281 

I      to  be  tried  by  appellate  division  or  general  term.*.^. 1281 

P      dismissal  for  insufficiency  of  statement 1281 

»1 
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L  I.  Gekexal  pkovisions. 

power  of  courts  of  record  to  issue 7 

sheriff  may  issue  to  witnesses  to  attend  trial  of  claim  of  third 

party 108 

from  N.  Y.  city  court  may  be  served  in  contiguous  counties. .  338 

method  of  service 852 

service  on  hospital  physician-. 836 

order  for  subpcena  to  hospital  physician r  836 

damages  and  penalty  for  disobedience *.  853 

striking  out  pleading  for  disobedience  to 853 

to  persons  required  to  attend  by  terms  of  judgment 865 

on  order  for  deposition  to  be  used  on  motion 885 

to  witness  on  deposition  for  use  without  the  state 015 

to  attend  before   referee » 1017 

before  arbitrators 2370 

power  of  surrogate  to  issae 2481 

proof  of  service  of  subpoena  from  surrogate's  court 2532 

to  testify  to  jurisdictional  facts  on  petition  for  administration.  2662 

eommlssioners   in   condemnation  may  issue 8370 

•errice  of  subpoena  from  local  courts  of  Hudson,  Utica  and 

Oiwego. • 8301 
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Subpoena  «  Coutlnvetf. 

II.  Ducks  tecum. 

-  i>ower'of  «urro|rAte  to  issue VSL 

4o-  officers  having  custody  of  records M 

records  in  re^ster's  olfice  in  New  York  and  Kings  ooimties 

not  to  he  remorcd  on M 

-  •  to  produce  books  of  account K7 

•time  of  service 9Si 

applicatioD  by  vntness  for  relief  from S^ 

to.  produce  books  or  papers  of  ocwporation o6B 

i&ow  served  on  ootBoraitton ^ 

subordinate  of  pubuc  oAicer  may  produce  book  or  paper....  SO 
subordinate  officer  or   employee  ox   oorporatjon  may  produce 

book  or  paper 8BI 

procuring  personal  attendance  of  public  officer  on W 

of  ofiicer  of   corporation W 

m.  In  PBOCEEMNCS  OTBBB  THAN  ACTIOjrS. 

'<         who  jnay  issue .«•••••...«,.•.•• W 

■    .penalty  for . disobeying.  subp(Kn4 • 88 

warrant  for  witness  failing  to  attend W 

.comtnttnuent  for  refusal  to  be  examined  or  to  answer w 

damages  and  penalty  for  disobedience  to 80 

1 :  .  warrant  of  commitpient 0^ 

execution  of  warrant   of   commitment 81 

provisions  not  applicable  to  subpoenas   issued  bjf.justvse  Qif 
peace .\ .  -. 'Vi 

•      •  • 

IV.  In  justices'  courts. 

when  justice  may  issue ., « 

service 91V 

service  of,  from  local  courts  of  Hudson,  Utics  nnd  Oswego. 

of  ^  parties,     see    "Abatembnt     and    lUviVAt;  **    *'A:rrattS* 

"TAaTIES." 

(tai|Il-iraA  Couutr. 

appointmcilt  of  stenographer  for  surrogate, 

fSttinmavy-   I'r4»eeedlnflrs  to  Dt«poMe*»» 

special  statcitoty -  proirisions  not  affected • *. 

-  riglits' in  cases -not  provided  lotr,  save<t».... 

I.    Who    MAY   B£  SEMOVXD.  ^ 

when  employee  may  be  removed  from  master's  premises wj 

when  tenant  may  be  removed * ** 

removal  of  tenants  and  -oceupants  from  property  sold  on  exe* 

cntion 

recovery  of  possession  of  property  sold  under  f oredMare. . . 

farmed  on  shares  v 

removal  of  squatters > 

of  persons- forcibly  entering  or  detainiog... . • 

II.  PfitiTiON;  preckpt;  service. 

'  to  what  courts  application  maae ^^ 

who  may  make  application '^^ 

verification  of  petition |^ 

contents  of  petition   '  "* 

■  when  notice  to  cjuit  i^equired 

petition    by    neighbor    for    summary    removal    of    tenant   of 

ba><rdy-house 

notice  by  neighbor   to   owner  of  bawdy-house  to  begia  T*^ 

,  ceedings  against  tenant 

precept 

when  precept  returnable    ^^ 

'   issuance  of  precept  from   New  York  munlelfial  oourt ^J 

mode  of  service  of  precept ■. .» ^^ 


vmsx. 

Proeeedlnff  to  muyommemm  ^  €km%%mvm4L  .    . 

II.  Petition;  raicxpr;  |MViC3Br'-t CoatiiMicd. 

peraoo  receiving  eopy  of  precept  most  deli?er  mmt  Uy  jpcMon 
to  whom  direcled 2241 

pienalty  for  failing  to  deliver  copy  of  precept  <to<  person  to 
whom  ^rectod ^ 2241 

service  of  precept  on  landlord  of  bawdy-bouse 2242 

pr*of  of  service  of  precept 2248 

III.  AMswn;  vxial;  nusL  o«bul 

veriiied  answer  may  be  filed 2244 

defences  to  proceedings 2244 

Msaea  upon  forcible  entry  or  detainer 2245 

transfer  of  cause  for  trial  in  municipal  coart  of  N«w  York.  2246 

trial  of  isaucfl 2247 

demand   for  jury  trial 2247 

aummoning  and  impaneling  jury   2247 

proceedings  on  disagreement  of  jury 2247 

adjournment  of  trial 2248 

final  order  upon  trial 2249 

not  a  bar  to  ejectment  to  necover  property 2204 

against  oecopant  of  bawdy-^iouse 2249 

costs  and  fees 2260 

4:e«t8  not  exceeding  $60  and  disburaementa  may  be  allowed'  in 

case  of  forcible  entry  or  detainer 2260 

execution  for  costs 2260 

IV.  Wasaant  to  kbmovx;  Ktanumem. 

warrant  to  di^os$ess  defendant 2260 

occupant  of  bawdy-house. 2260 

escectitlort  of  warrant. 2260 

cancels  term  of  lease 2268 

action  for  accrued  rent  not  affected  Jby  -warrant  k  • 2^68 

stay  on  payment  of  arrears  and  costs SK264 

on  undertaking  to  pay  arrears  and  costs 2264 

against  insolvent  or  bankrupt  on  undertaking  for  pay- 

ment  of  rent 2264 

against  person  continuing  in  possession  after  sale  on 

execution 2254 

delivery  of  undertaking  for  payment  of  arrears '«nd  costs.... 

redemption  by  lessee  when  unexpired  term  .exceeds  five  years. 

'  by  creditor  of  lessee  when  uQCstpited  term  exceeds  five 

years 2267 

is  subject  to  lease  by  petitioner 2268 

petition  and  order  to  show  cause  on  redemption 2269 

nearing  on  order' to  show  cause  on  redemption 2259 

person  redeeming  assumes  liability  of  lessee 2269 

V.  Appials. 

from  final  order 2260 

undertaking  to  stay  warrant  pending  .appeal 2261,  2262 

appeal  to  court  ot  appeals  only  permittea  by  leave  of  appellate 

division 2261 

restitution  upon  reversal  of  final  order 2268 

action  for  damage*  on  reversal  of  final  order 2263 

proceedings  to  be  stayed  only  as  expressly  allowtd  or  by  in- 
junction in  action  against  petitioner 2266 


I.  Issuance;  posm;  KEQtirsrm. 

is  mandate  of  court .«.•••••.......  418 

fonn.  . ^5 

T^vimm,  ,  .  .  .; 417 

to  additional  parties  In  court  of  claims 281 

81  laai 
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fluntB&ons  -^  Omrtliiii^cl. 

I.  Issuance;  form;  nBQuisrrBft'^Coiitltitted. 

designbtioin  of  defendant  by  fictitious  name. • 4S1 

of  unknown  persons  as  defendants 451 

of  public  officers  in UB9 

reference  to  statute  to  be  indorsed  in  action  for  penalty  or 

forfeiture 1897,1961 

in  matrimonial  action  to  be  indorsed  with  statement  of  nature 

of  action 1T74 

form  of,  in  action  to  foreclose  mechanic's  Ken  in  court  not  of 

record 3404 

.  want  of,  cured  by  judgment  on  verdict,  etc 721 

variance  between  summons  and  complaint  cured  by  judgment 

on  verdict,  etc TZl 

in  action  for  penalty  by  common  informer  cannot  be  counter- 
manded  • 199K 

power  of  referee  to  allow  amendment ••••• 1018 

to  be  filed 824 

'    .    to  be  inserted  in  judgment-roll 1237 

action  commenced  by  service  of...^ ..••• 418 

under  statute  of  limitations. S9S 

delivery    to   sheriff   effects   commencement   of    action    under 

statute  of  limitations 380 

service  on  attorney-general  for  state  in  action  for  partition..  IS^ 

proi'isions  for  service  of  papers  do  not  apply. ^ 

complaint   may   be  served  with ..••«.••,..    419 

notice  of  sum  demanded  may  be  served  with 419 

service  of  notice  of  no  personal  claim. ..••.••....    423 

when  service  may  be  made  on  Sunday 8 

costs  for  procuring  order  for  service  without  state  or  by  pub- 
lication  83S1 

TI.  Supplemental  summons^ 

to  be  served  on  defendants  brought  In 453 

on  substitution  of  party  on  death  or  transfer  of  interest....  760 

form   of .•.•••...  453 

service. • 453 

m.  Who  may  sekvb. 

by  whom  served ••••••••••••••• •••••■•    425 

duty  of  sherifF  to  serve ..•••••••••    ^ 

sherifT's  fees  for  serving 8307 

in  action  for  penalty  by  common  informer  to  be  served  by 
officer 186S 

IV.  Time  op  service. 

time  for  service  when  notice  of  lis  pendens  filed  before 16W 

limiting  time   for  service ••.....     iV> 

time  of  service,  when  attachment  granted 638 

V.  Personal  service. 

.voluntary  appearance  equivalent  to  personal  aervioe. 421 

on   natural   person 438 

.   .    on  sherifT,  in  action  for  escape. .«.. • 438 

on   infant 426 

service  on   lunatics  and   idiots .,•••*  481 

on  guardian  ad  litem  of  absent  infant  defendant 473 

on    domestic   corporation , 4S1 

on   foreign  corporation , 4SS 

of  supplemental   summons 453 

from  Yonkers  city  court  may  be  served  within  Weatchctter 
county , ,,, 


INDBX 

ttOBs  —  Continved. 

VI.  Designation  op  pessons  to  rxCkivb  voe  paeties. 

desigiwtioii  by  order  of  person  to  receive  summons  for  infant 

over  fourteen » 437 

for  incompetent  not  judicially  declared i ..... .  427 

for  judicially  declared   incompetent 428 

service   on    infant    over    fourteen    by    person    designated    in 

order 427 

"by  residents;  designation  of  agent  to  receive  service.. 430 

filing  and  recording  of  designation 430 

revocation 430 

service  on  agent 430 

by    foreign    corporation  i    designation    of    agent    to    receive 

service 432 

change  of  place  of  service  by  agent. .............;...  432 

revocation   of  designation 432' 

proof  of  designation • .  • .  432 

service  on  agent 432 

VII.  Substitutes  por  personal  sbrvzcs. 

order  for  substituted  service  on  person  not  found  urithim  the 

state 435 

by  leaving  copy  at  residence 436 

by  affixing  to  door  of  residence  and  ntatHng • 436 

-when  no  residence  can  be  found 436 

limit  of  time  for • • 437 

papers  to  be  filed .....* 437 

effect  of  substituted  service » 437 

VIII«  Sk|ivics  without  state. 

on  defendant  without  the  state,  when  ordered... 438 

notice  to  be  served  with  summons 443 

papers  to  be  filed.. .v^b**.** .'.  -448 

IX.    SVRVICB  BY   PUBLICATION. 

on  nonresident ••.,...  4381,  439 

departure  from  state  to  defraud  creditors.  • .  • 438 

to  avoid  service 438 

concealment  to  avoid  service 488 

absence  from  state 438 

in  action  to  annul  marriage 438,  439 

for  divorce 438,  439 

for  separation 438,  439 

against  stockholders 438 

infants  and  incompetents.  438,  439 

after  attempt  to  commence  action  to  avoid  limitation 438 

on  foreign  corporation.  .    .^ ^. , .  •  * 438i  439 

on  unknown  owners  in  action  of  partition 1541 

papers  on  which  order  of  publication  made 439 

oy  whom  order  made 440 

contents  of  order.  ^ ^ 440 

method  of  publication  and  service. 440 

when  publication  roust  be  commenced....... 441 

when  9ervi<^e  deemed  complete. 441 

papers  to  be  filed '. 442 

notice  to  be  subjoined  to  summons 44j2 

proof  of  service 444 

when  publishers  within  county  refuse  to  poblish 3293 

affidavit  of  refusal   to   publish 3294 

defendant  must  be  allowed   to  defend 4^ 

in  partition  not  allowed  to  defend  under  section  445. ..  15.57 

X.  Peoot  op  service. 

affidavit,  etc « •.••...  ,484 

admission  of  service,  requisites •••••••••»•••«••••  484 

1988 
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flwmmons  •—  Contlaiied, 

X.  Proof  of  SEwncB.*""  G»iidm«edfc 

o£  Mcvice  by  publieatioa ••.«••••••••••••••••'•••••••>    4^ 

of  service  without  state.... ..•••••*«•••  •••••••«•• 4U 

in  matrimonial  action.  •   • • •••.•••.•••.•• 1774 

XI.  City  court  of  New  York. 

contents  and   requisites.   . 3165 

short  sumiaons -. 3165 

long  summons  against  non-r«sid«nt 3165 

order  for  service  without  city • 3170 

order  for  publication^  . 3170 

service  of  »iimnions  aad  order  of  arrest  in  marine  cause....  3179 

XII.  In  justicgs'  courts. 

commencement  of  action  by. • ^^ 

contents • •• ••••••.. 2ST7 

when  returnable.  .  . 2877 

when  accompanied  by  order  of  arrest. 2877 

time  and  manner  of  aerrlce ^ 

Mrvioc  upon  corpormtimit 2f^ 

on  railroad  corporation   2S$0.  l^J 

on  express,  insurance  and  telejgraph  companies . .  2881.  ^b^ 

on  managaac  agent  of  non>resident 2879 

second    and    third    summons 2^^^ 

relation  back  of  second  and  third  summooa 2^"^ 

where  name  of  defendant  is  unknown^ 2^^^ 

return "^^^ 

service  on  defendant  with  warrant  of  attachment... 2^'f^ 

of   summons,   affidavit   and   reqtii»tion  in   replevin. . . .  2122 
in  action  to  foreclose  mechanic's  lien  in  court  not  of 
record  . 3404.  MC6 

XIII.  Or- LocAir  coowm 

of  Yonkers  city  court •••••••••*•••*•••••••••.  006 

of  N.  Y.  municipal  court S2nR 

of   Albany  city  court « • • •...•  820f« 

of  Troy  justice's  court ••••........ 8206 

courts  not  to  sit  on,  except,  etc......,.«...»..««»*««»v.«»...       6 

arrest,    commitment   or   discharge  on ..••..•••••.... 6 

service  of  summons,  complaint  and  ihiunction  order  on 6 

habeas  corpus,  etc.,  may  be  issued  and  served  on«»»« 2015 

not  to  be  made  returnable  on.... 201!i 

sale  on  foreclosure  by  advertisement  not  to  be^held  on.  .••••...  2393 

Svperlntendent  of  BanlcJi. 

to  approve  change  of  nasne  of  bank •••••••«....  8411 

order  changing  name  of  bank  to  be  filed  witfa ••••••«••••  2414 

>ttpevlBte4id«Bt  of  Tn^nritiic^* 

to  approve  chanpfe  of  name  of  insurance  compafl7» ••••••••••••  9411 

^  order  changing  name  to  be  filed  with.... ••••.•••  ••••••••••••  2414 


; 


\       Superintendent  of  Poor. 

See  "  OvERMER  or  Poor;  "  "  Poor.* 


■nperlntendent  of  P««bll<>  IVorkn. 

to  assist   attorney-fTmrrr'l   in   canal  claim* ..•••••••••• 

compromise   of   canal   claims • •..•••«. .270 


Bvperlor  Court   of   HnflTnlo^ 

custody  of  seals,  records,  et\ 


ISHM 


custody  of  teals,  records,  etc.*.....*, •••^••«,«v*,f»«;    98 

iii»cmsorfly  BoarA  of. 

to  p«7  for  printing  calendars........... «••.•••.,«•....      20 

to  appoint  pb)»ician  for  county  jail »»*...     126 

to  provide  for  stenographers^  salaries,  etc ,.«.....«.«.,...       88 

rooms,  furniture,  etc.,  for  courts.... 81 

for  stenograpbors  for  county  court....... 3&8 

for  clerks  in  surrogates'  offices 2508 

resolution  establishing  jail  liberties ..••,(  147 

proof  of  acts,  resolutions,  etc '   941 

payment  of  stenograp^ier  for  duplication  of  notes  of  tfiaf  on 

judge's  order 1007 

may  sue  on  cause  of  action  arising  before  term 1926,  1928 

action  ag^inar,  oi»  cause  arising  before  term 1927,  1928 

appointment  and  compensation  of  temporary  surrogate...  SM92,  2493 

surrogate  to  report  fees  received  .to 2801 

costs  in  action  against 8244 

may  make  allowance  to  grand  or  trial  jurors..... 8,314 

flifleagfr  M  j«ren ..18814 

fees  of  printers .•••••••••••.•••r.««.« 8811 

ln#pl«iiieiitftl  Plei^tfi-ngr** 

See  "  PtEAPlKGs." 

Nipplemeiftt«3'  ChimmoB«« 

Sec  "  Summons." 

Nkpplememtary  I*»04Mi«€llAgW^ 
I.  Gkhekal  psoviszons. 

"judgment  creditor."  defined  '  Mt48 

indhides  person  recererlng  costs  in  speeial  prveecdiMg* .  2482 

remedies  ctessihed 2482 

pursning  remedies  simttltaneously   . . , .<•....  2432 

remedies  are  special  proceedings ...;...  2438 

review  of  orders  2433 

what  judge  may  entertain  proceedings. 2434 

referee  may  be  appointed  to  take  examination 2442 

report  of  referee !M2,'^443 

refercaeQ  may  be  ordered  at  any  stagt^ 2448 

proceedings  upon  examination 2444 

p^rtietaaul  witnesses  may  be  examined... ..4^...  2444 

adjournments 2444 

oath  of  referee 2445 

pdmncnt  to  sheriff  by  pers«a  owing  judgment  debtor. ........  2446 

order  to  deliver  money  or  property  to  sncriff  or  receiver. . . . .  2447 

duties  of  sheriff  as  to  money  or  propcarty  received  ^  him. . .  2448 

application  of  money  or  property  received  by  sheriff 2449 

aberMF  to  pay  or  dehver  surplus  to  judgment  debtor 2450 

injunctioo  against  transfer  of  property 2451 

aervice  of  orders 4 2452 

of  warrant  of  arrest 2453 

discentiouance  or  dismissal 2454 

4ltsmissal  for  neglect  to  proceed •. . . .  2454 

notice  of  application  for  dismissal  on  diseontinuaaoe 2454 

coats  to  judgment  creditor   2455 

judgment ' debtor  or  person  examined «*• 2456 

judgment  must  be  for  not  less  than  $25 2458 

to  be  founded  on  service  personally  or  by  Itilvtn^  «t<f  ■  t  >* 

*  residency  and  mailing 2458 

on  decree  of  surrogate's  cotsrt 2554 

ta  what  county  execution  must  have  issued 2458 

in  wh«t  county  examination^  to  be  had 2459 

answer. not  c^QCused  as  tending  to  convict  o£, fraud 2460 

flugr  lie  continiMd  before  another  judg^ r « ««h' •  •  •  2468 
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INDEX. 

I.  GiHBKAL  PiovtsioNS  —  Continued. 

dUobedience  to  order  punishable  as  conten^t |CT 

release  of  debtor  for  inability  to  pay  is  discretionary 2M 

joint  property  of  joint  debtors  may  be  reached 24A 

not  applicable  when-  corporation  is  judgment  debtor 2463 

exempt  property  cannot  be  reached  2463 

trust  funds  or  property  cannot  be  reached 2465 

earnings  within  sixty  days  cannot  be  reached 2KB 

II.  Examination  of  dbbtos  aftsx  kstusn  of  execution. 

when  order  for  examination  may  issue 2^ 

when  warrant  to  arrest  mav  issue  instead  of  order VSR 

warrant  to  arrest  after  order 2UI 

vacating  or  modifying  warrant  of  arrest 2491 

order  requiring  debtor  to  give  undertaking  for  discharge  frorv 

Vrest 24ll! 

.commitment  of  debtor  in  default  of  undertaking. 2141 

in.  Examination  of  judgment  dbbtoe  after  issuing  and  Birots 

BBTURN    OF    EXECUTION. 

when  order  for  examination  may  be  granted 2M 

when  warrant  to  arrest  may  issue  instead  of  order Mm  j 

warrant  to  arrest  after  order 2flll 

vacating  or  modifying  order  of  arrest. 249l| 

order   requiring  undertaking   by   debtor    for   discharge   from 

arrest.  ■  •  • •* •«.•■.....•.*•  3mI 

commitment  of  debtor  in  defauU  of  undertaking Ml 

XV.  Examination  or  thiid  person. 

may  be  pursued  alone  or  simultaneously  with  order  for  exaoh 

ination  of  debtor  Ml 

when  order  may  issue .* IMfi 

notice  to  judgment  debtor ....240 

receiver  not  to  be  appointed  without  notice  to  debtor 2M1 

cori>oration  to  attend  and  answer  by  officer. 2^ 

V.  Rrcxivxr.    , 

not  to  be  appointed  on  examination  of  third  person  without 

notice  to  debtor 24fl 

notice  of  application  to  dismiss  or  discontinue  after  appoint- 
ment of  receiver  HM 

appointment S4lf 

notice  of  application  for  ap|N>intment 2444 

when  appointed  without  notice « VfA 

notice  of  application  to  other  creditors 1N4} 

only  one  to  be  appointed 9Mi 

order  appointing  or  extending  to  be  filed  and  recorded ^ 

order  extending  prior  receivership Vfi- 

when  property  vests  in  receiver 2** 

relation  back  of  title  to  personal  f»roperty V^ 

non-resident  not  to  be  appointed 34i 

removal  on  ceasing  to  reside  in  state • .« 2^ 

record  of  orders  appointing  or  extending 24!* 

subject  to  control  of  court • • S4T1 

jurisdiction  of  justice's  court  .over  actions  by. 286 

8«9Veflae  Court. 

Is  a  court  of  record •.... J 

seal  of  county  clerk  is  seal  of  court • Jj 

general  jurisdiction .••...•••••..•.*.*   BT 

may  change  place  of  trial  of  actions  In  other  eourts  ^ 

judicial  departments. ••*• 

dctignation  of  justices  of  appellate  division.*. ••»•••• 


Ilv    l^li'   ». 


tvpreme  Court  —  Continual*  •>  re ' )  n <*  »       1 1 1 ■  .ki   .  ■  ,    . 

appellate  diTisionf. Jm.^. «.>... ••«••••'•••»«•«««•-••«.  IM 

*•  .'  See  •'  ArrfLi^TV  .Diviiwii."  , 

powers  of  ju9Mce9  assigned  to  aopcUate  diviaioa,..,*^v,....    330 

>•'  .special  or  trial  tera»  to  bt  held  by  one  judge. .••.„.••••....    229 

.appointmeAt  of^ apecial  and  trial  terms. 282 

assignment  of  justices  to  hold  t^ial  and  spepial  terma,. .  • . . . .     282 

publication  of  appointment  of  termS' «,...« «...,«....     288 

appointment  of  extraordinary  special  and  trial  terms*  r 284 

powers  an4.  duties  of  justices. .....  4 ... .' »,.«»....     286 

d^ignation  of  justice,  to  prevent  failure  of  term 287 

placr  oi  holding  terms........ ,^..« 288 

adjournment  of  special  terms  to  chambers. 239 

trials  at  chafabera .-..»...,, , .  .^ , . , ,  ^. .  ^  i f239 

,  county  judge  has  powers  of  justice  at  chambers '.     241 

stenographers,  Appointment  and  duties  of 261-262 

justice  may  make  orders  in  county  court 364 

restrictions  on  injunctions  against  Itate  officers 606 

removal  of  abtlon  from  N.  Y^  city  court 819 

ff  action  to,  for  disability  of  county  judge 342 
rom  county  court  to  change  place  of  trial 848 

actions,  etc-t  in  local  courts  of  Hudson,  Utica  and  Oswego 
transferred  to 8197 

y  ■    ^  , 

,  jivpreme  Cocrt  Reporter. 

'  appointnient,  dntfeiH  compensation,  etc .' .   220,  244-250 

copyright     249 

price  of  reports 2 17 


See  "Bonds;**  " XJmdbitaktkcs,*' 
action  by,  to  recover  from  principal  coats  and  expenses  of  suit.  1916 

m 

Buret-f  C^flspaiiles; 

as  surety  on  receiver's  bond 713 

equivalent  to  two  sureties  on  bond  or  undertaking 811 

justification  by   • 811 

execution  of  bond  or  undertaking  by 811 

principal  may  take  credit  for  cost  of  bond« •••• 8320 

O0Site'a  Court, 

ia  a  court  of  record • • , , 2 

term  "  surrogate  "  defined , , 2614 

included  in  term  "judge" 3348 

"  upon  the  return  of  a  citation  "  defined 2614 

definition  of  terms  ; 2614 

seal 27.  80,  2507 

I.  JuaiSOXCTION. 

gener&l  jurisdiction.  . » 2472 

presumption 2478 

acquired  by  citation  or  appearance   2474 

citation  presumed  from  recital  in  decree 2473 

omission  of  jurisdictional  fact  from  record  available  only  on 

appeal 2474 

may  supply  by  amendment   2474 

court  first  exercising  has  exclusive 2476,  2477 

exclusive,  in  case  of  testate  or  intestate  decedents 2476 

concurrent  jurisdiction  over  estates  of  non-residents -2477 

situs  of  debts  owing  decedents  for  purpose  of  jurisdiction...  2478 

in  new  or  altered  counties  2479 

transfer  of  proceedi«igs  on  formation  or  alteration  of  county.  2480 


Tender  —  C^nttniied. 

...    "feotlcfc  6f  pajrtneBt  ^Bto ..eourtv . * ....»••.•••««•••*•• JJ 

effect  of  sufficient  tender  ..** ..•-.••.•.......  ]» 

cbsta  after  sufficient  tender  ^.. —  ^ 

'    accepted  amount  to  be  deducted  from  recovery. ^ 

costs  when  tender  accepted ••• ♦••  "• 

Vevtamentary  Trustees. 

See  "  Trustees." 

Timber. 

proof  of  title  in  actions   for  injury  to  timber  on  unoccupied 
■  ■*        lands.  .  .  ..•.»..••••••»■.••.•»••••.•••.••..••.•••••••■••*    *^5 

action  for  cutting  on  lands  of  individual  or  municipality IJg 

treble  or  single  damages  for  cutting. 1«"8 

Tfflie. 

of  notice  of  motion,  eight  days JJJ 

extension  of  time  before  expiration  •-  ^ 

'affidavit  to  be  served  with  order  for  eztooaioa.. J2 

relief  from  default • I~ 

.   ,     not  to  be  extended;  for  action  to  abate  unless  continued ^ 

for  commencement  olF  action   J2 

to  apply  for  continuance  after  death  of  party JJ 

to  take  appeal,  except,  etc 784,  T55 

for  making  supplemental  complaint  to  continue  action..  ^ 

computation  of  time  of  publication • JJ^ 

doifblc  time  when  paper  served  by  mail ; .  •  «b 

extension  of,  to  answer  or  demur  in  action  against  eorporation 

on  bit!  or  note .•....-.. jJJJ 

for  service  of  notice  in  N.  Y.  city  court ..#... 31* 

Title  Insvrftnce  Companies. 

searches  may  be  used  in  lieu  of  official  searches VM 

Town  Co-operative  Insnmnee  Companies. 

change  ,of  name  • 2401,  MIS,  iu4 

Towns.  ,  ,  ^ 

excepted    from   judicial    supervision ^. ..•«...• WJ* 

not  subject  to  action  to  dissolve  corporation. 1^ 

bv  state  to  annul  corporation   1^ 

order  ol  arrest  in  action  for  funds,  etc^  fii, •...,.••.........    5* 

attachment  in  action  to  recover  funds  of ^ 

preference  of  actions  by  or  against ^' 

Jurors  not  disqualified  because  residents  or  taxpayers 117» 

proof  of  ordinances,   by-laws,   etc Wl 

action  fof  cutting  trees,  etc.,  on  lands  of 16W.  1™ 

taxpayer's  action  to  prevent  illegal  acts,  etc 1«^ 

|-      -       action   by   state  to  recover  public  funds,  see  "  Mukicipal  Cot- 

PORATIONS."  ^^ 

excepted  from  iurisdiction  of  justice's  court ^S 

.,     .       jurisdiction  of  justice's  court  over  actions  by  or  against  officen.  ffJJ 

•  venire  in  justice's  court  in  action  between  two  towns 2»5 

■  penalties  for  allowing  animals  to  run  at  larire,  sec  "  Stiats." 

.,-  ,        costs  when  action  brought  by  state  for  benefit  of  a  tOfwn gj 

no  fees  for  administering  oaths  to  town  officers SW 

Town  Cleric. 

certified  copies  of  papers  filed  or  recorded  in  office  arc  evidence.   9M 

•  .   deoosit   of  justice's   books  with    « ^^*«wi 

.  .1      .  Jury  list  to  be  filed  inoffice  of • •••  ^S 

to  transmit  copy  of  jury  list  w^^  lost  or  destroyed **• 
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INBBX. 

state  may  be  im4«  defendant  in  MB<m  irff^eHftf  realty  tubfeet 
to  tax. >.i.«...     44T 

non-jouuier  or  misjoinder  of  defendant  m  action .  aojUnit  per- 
eons  engaced  in.  • .  < 1946 

filing  statement  of  namea  of  members  of  iaint->atock  association, 
etc,  engaged  in  .<•..*., «...;.. ;......  1946 

Treason. 

attorney-general'  to  bring  ejectment  for  real  property  forfe^ed  i . 

for : 1977 

advertisement  of  pendency  of  action * : 1978 

joinder  of  **  unknown  claimants  " '. .,, ; 1979 

effect  of  judgment  against  unknown  claimants ^ 1960 

report  of  recoveries  to  land  office , 1981 

action  to  recover  personal  propMty.  forfeited. . . « 1982 

action  to  be  brought  in  name  of  people '  1984 

proof  of  title  in  action  for  injury  to  trees  on  unoccupied  lands.     960 
action  for  cutting  on  lands  of  individual  or  municipality......  1667 

treble  or  single  damages  for  cutting '. 1668 


place  of  trial  of  action  for  penalties  for  trespass  on  fbivst  |>re- 

•erve. 98S 

action  for  damages  for  encroaching  wall  to  be  brought  within 

two  years. , 1499 

persons  holding  over  after  determination  of  trust  or  estate.  .A..  1664 

reversioner  may  sne  for  damages  to  inheritance 1665 

cutting  trees,  etc.,  on  lands  of  individual  or  municipality 1667 

summary  proceedings  to  dispossess  trespassers 2232 

when  notice  to  guit  required '. . .  9236 

petition  for  sale  of  animals  found  trespassing .0|QS6 

See  "  Strays."  •• 

damages  entire  when  several  animals  trcspaas ••...••• v. ..  3109 


for  mode  of  trial  in  different  actiona»  see:  titles  of  actions, 
in  justice's  court,  see      Jisrica  Of  thk  Psaci.'' 

.when  proceedings  may  be  pri»vate  .....<. » 5 

stenographic  notes  of  proceedings   88 

issues  of  fact  triable  at  special  or  trial  term , *. . .  976 

at   adjourned  term  of  court 34 

may  be  adjourned  to  another  place  41 

,            if  commenced  may  be  continued  beyond  term 45 

may  be  had  at  chambers  by  consent 239 

clerk,  sherifT,  etc.,  not  required  to  attend  trials  at  chambers. . . .  239 

view  by  court  or  jury  in  action  for  waste   1659 

marine  causes  in  city  court  of  New  York- .  •. .3186 

^,,         for  exceptions  at  th«i  trial,  see  "  Exckptions." 

I.  The  issues;  bringing  on  the  trial. 

Sec,  also.  "  Issues;  "   "  Notice  of  Trial." 

when  issue  of  fact  arises  on  alternative  mandamus 2079 

issues  must  be  disposed  of  by  trial   « 965 

order  of  trial  of  issues  of  law  and  of  fact .< . » 966 

couct  may  dtrett  order  of  trial  of  issues  in  same  action 967 

immaterial  Issues  need  not  be  tried 975 

issues  to  be  tried  at  terms  held  by  one  judge  onIy« . » * 976 

note  of  issue  to  be  filed » • .  977 

^assificatioT^  oC  issues <.. «.«... 977 

order   of   disposition    of   issues *^ 978,  979 

preference,    of    issues    on     the    calendar>     s(Be     "jPb^pbrred 
Causes.  ' 

cither  party  may   bring  isst-cs   to  trial 960 
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Trial  —  Contlniied. 

«otiicc*  of 'trial -..««.«......  «.«..•....... »••••«.••••    tVT 

time  for  service  by  mail  ..t^^. .......    Ttt 

time  for  service  in  N.  Y.  city  court Sill 

fiorWMC  daynotitte  may  be  givten  !«•  N.  Y.  d^  cwwt. S162 

order  fon  to  be  served  with  defendaBt's  pleMllts- la  Mtfon 

agafaut  corpovtitiOD  on'bOl^ov  iiota. • 1771 

papers-  to  be-  famished  -at 961 

on  replevin  to  be  furnished  to  court  or  referee.  .......  11X7 

supretne  court,  may  changp^  in  actloxiui  pciidiiif  in  otller  cooM.  SS 

removil  from  N.  V.  city  court  to  supreme  courts.. • ttt 

from  county  couft  to  change  place SIS 

in  supreme  court,  summotis  must  specify  place • 417 

complaint  to  A^edfy   tfl 

provitions  Of  sections  93-W>,   appllcabta  only  to   sqpreme 

court 901 

when  governed  place  of  subject-matter •  90 

^eXiow^.  triable,  where  cauM  acose MS 

in  county  of  residence  of  party i^ . , 861 

where  triable  when  all  tne  parties  are  non-residents 991 

action  to  be  tried  in  county  designated  in  complaint,  unless 

place  changed ••••..  99 

1  defoapd  for  cbaoget of  pUosf ««.«.  991 

notion  to  change  place   «•••...  997 

w(hcn  c^urt  may  ckahgc- place 987 

proceedings  subsequent  to  change .«.. fiS 

county  derk.  to  transmit •  filed  papers  im  change. •.••  981 

order  to  change  takes  elTect  on  entry .••.••...  991 

where  motion  to  set  aside  order  changing;  heard 99 

where  appeal  from  order  chan'nng^^he^rdT * • ..  991 

issue  of  law  triable  in  any  county  in  judicial. distdct 990 

III.  By  jury. 

i    •  feigned  issues,  abolished  *...«*.•..•••.•.•...••••• 90 

jurv  of  part  aliens  abolished UJD 

to  be  had  as  prescribed  by  code 101 

on  tecstions'  stated  and  settled  in  application  for  app<>iliniit 

of  committee  for  iiioonipctent 2SM 

▼enire  to  proeure  >urors-  not  necessary Ufl 

1.  Issues  trUhh  by  jkry  af  rigkt» 

on  demand,  in  action  to  annul  marriage ITS 

of  issue  of  adulterer  in  action  for  divoree 1757 

action  to  annul  corporation    18BI 

action  in  nature  of  quo  warranto 1991 

action  to  vacate  Ietters«i>atent , 1901 

issues  of  fact  on  alternative  mandamus 900 

of  application  for  insolvent  debtor's  discharge  on  demand 

ot  contesting  creditor  of  right  on  demand 2191 

summary   proceedings  to   recover   possession   of  land  of 

right  on  demand  « I2C* 

'*^,  demand  for,  in  marine  causes  in  city  court  of  N«w  York 

^^  of  ri^ht  on  demand .;. SI9I 

j  of  specific  issues  of  fact  when  oi  right 91^ 

/  method  of  waiving  trial  bv  Jury 1999 

Jw  coanterdaim  is  an  action  for  purpose  Of  trial  bf  eaurl  or 

^  jury , 974 

what  issues  are  triable  by 999 

issues  of  fact-  in  psrtition  of  right 1M4 

upon  reversal  on  facts  of  decree  of  surrogit*  <Ml  iire^ate 

must  order Hf^ 

•etion  to  determine  validity  of  prob«te  of  «fll 
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rial  —  Comtlmied.  i  .     .      . 

ni.  By  ju«y  —  Continued. 
2.   When  discretionary, 

questions  of  fact  arising  in  proceedings  before  sisrrofate 
to  seil  real  property  of  decedent  to  pay  debts 2547 

may  be  ordered  on  specific  questions  of  fact  when  dis- 
cnttonary $23,    971 

in  New  Yorlc  county,  of  proceedings  in  surrogate's  court 
for  probate  of  wm ..."...  2647 

order  fbr  trial  of  questions  of  fact  ari^tt]^  on  ptqhintion.  2099 

S.  Formation  of  the  jury,' 

cisrkf  to  prepare  aoddepo^  b^Upts ^ . . .'.  .1.^  .'„  .^  . .  1163 

to  draw  ballots   ,., ,.,....,...,...   1164 

mode  of  drawing  bsUlots  ,. ^.  v-  •.'..*•••.*• .  .^Z. . .  1166 

persons  drawn,  txam  the  jury. ....,..., .'. 1166 

disquaHftcation  for  relationsbip  ..',....,.., 1166 

obiection  tor  relationship *«}  M  ^-Qft 

ballots  drawn  deposited  m  second  box .:....!..  'fl^ 

returned  to  first  box-  on  diaehavga  of  jliry 1166 

of  absent  and  excused  .jurors  returned  tto>  fitstolfqx.  1169 

second  jury  may  be  drawn'  before- first  diacbargedi 1170 

^rlien-  talesmen  to  be  proeur«d   « 117ft,  1172 

•or  jvtrora  duawn  fvoin  'third  'box .......**.•.•.  1171 

disqualification  of  sheriff  to  summon  talesmen 1173 

notice  to  talesmen  and  return  thlncl».>i  k>.  t .'.  .iilui>.*«.  .'IdifV 
fine  of  talesman  for  noa-attend4m;e^ ..  * ,.,,......»,,.. .  1174 

cscceptMfw  amd  chaUonijea  to  talesroen.  ..«...«..•»•«  t»«. .  1174 
no.  objiection  that  jurora  not  on<origin«jl.  iwiwl-  .......»*.  1175 

peremptory  challenges ■. < , .  1176 

no  challenge  because  ofiicer  drawing,  party  or  intenestfi).  1177 
because  officer  notifying  ia  paxty  or  interested.- 5.  1178 

challenges  in.  penal  actions  for  rao|a«y..,  ,.,..<,,.. 1179 

employees  of  parties  subject  to  challenge. ,, ,,,.,,.  1180 

stockholder  of  corporation  party  subject  to  chaliAng^. . . .  1180 

challenges  tried  by  court  onlv 1180 

review  of  determination  of .  challenges * 1180 

4.  Verdict  and  discharge  of  ftuiy* 

for   purpose  ■  of   exoeption^  trial    contlnves'  until  vet*dibt 

failure  of  jury  to  agree-  ........**., 1.  *  *  * , 1181 

proceedings  after  disagreement  of  jury >m}i!'M' 

plaintiff, cannot  submit  to<  no^uit, a^ter  jury  rftire^.^. .'.  1Y62 

jury  to  assess  damages  Jn  actipn  for  mohey. . . .' 1183 

ju^  to  fi^od  single  damages  and  cpurt  to  incnea8e,,,,whieti 

double, ,  etc,  damages  ^tvefi  by  statute ,„.  1184 

ren^lition  of  verdict  sub^^ct  to^ppu^ion  of  couft.  ....,<. .  1185 

general   and  special   verdict   defined ,.,.....•»....   1186 

when  gen<ira1  or  special  ,yei:dict  to  ^e,  rcpxtered; -  1187 

appeal   from   judgment  where   general  or  special   verdict 

rendered •/. .  .kw«i^i-. .:.  )  *lt9T 

special  flndiniBp  controls  general  verdict ...,.*.«.  1188 

eptry  of  verdict  on  clerk's  jninutea*. ^ . .  1189 

of  judgment  on  verdict  ,,.  1189 

V.   By  ODWiT. 

elsewhere  than  at  court-house,  by  stipulation. .........  <^  j  i . .  37 

what  issues  of  fact  are  triable  by ^  ...,..*  969 

isaaes  remaining  after  after  jury  trial  of  wficdSa  (Questions <«-.  972 

issues  of  law  are  triable  by j  ^ . . .  i>.- . . » . .  969 

connterdaim  i^  an  action  for  pappose  of  tbial  by  court  ar 

jury 974 

issues  of  law  triable  at  special  term < . , ;  076 

^rihcD  'issues' 'of  hm  'may  -be  tried  as  oontestffd  motion »';  976 

68  1897 


r 


INREX. 

Trial  —  Continued. 

IV.  By   court  —  Continued, 

issues  in  condemnation  proceedings 33^ 

.     whicn  Jury   waived  and  judge  assents 1'** 

method   of  waiving  trial   by  jury 1"^' 

requests   for   rulings  by  court. l'/.*" 

when  decision  to  be  filed. I'l'-' 

See  **  Decision." 

new  trial  for  failure  to  file  within  time  limited ••••:••  ^®* 

,  order  upon  motion  for  new  trial  for  failure  to  file  decistoo 

within    time   limited •vv::   '       ' 

costs  upon   order   for  new   trial   for   failure  to   file  decision       \ 

within  time  limited • .....1« 

reference  of  issues,  etc.,  see  "  Refmibkce; '*  "  Remet. 
for  report,  see  "  Report."    ,  .     ,  „       «    . 

time  for  filing  decision  in  city  court  of  New  York 

exceptions  to  rulings  of  surrogate  during  trial. . ............ 

to  findings  of  surrogates  and  refusals  to  find — 

Trifltl  Term. 

to  be  held  by  one  judge 

appointment  of ^ 

of   extraordinary  terms    • 3 

place  of  holding ^ 

contempt  at,  may  be  punished  at  special  term 


Troy,  Justice's  Court  of. 

is  not  a  court  of  record ^ ■ 

Jurisdiction  of  suramarjr  proceedings  to  dispossess '.^nirv-  3 

service  of  complaint  with  summons. 320*.  »| 

who  may  serve  summons "J 

proof  of  service   ........3 

action  commenced  by  service  of  summons *« 

arrest,  attachment  and  replevin  in 3210. 

answer  raising  title  to  real  property 

appeal  to  county  court • •  • : 

eflrect  of  provisions  on  jurisdiction  and  proceeding 

jurisdiction  of  civil  actions 

of  action  for  penalties 

may  enter  judgment  by  confession  

docketing  judgments.  .   • 

execution  on  judgment 

provisions  made  applicable  to  

property  held  in,  not  reached  br  creditor's  action 

by  supplementary  proceedings !*« 

Income  stibject  to  execution  on  judgment  for  necessaries,  etc...  2 

not  aflFccted  by  revocation  of  letters  of  testamentary  trustee 15^ 

sheriff's  deed  to  executor  or  administrator  is  in  trust  for  heir?      I 

of  devisee  ^^ 

sale  on  execution  of  real  property  held  in  trtist I'^ 

Tntst  Compnnles. 

:    designation  of  depositories  of  court  funds 

-  accounts  of  depositories  of  court  funds ^     ^ 

\  certificates  to  deposit  of  couft  funds. ij 

1  agreement  with  sureties  for  deposit^  with \'  ", 1^;       j 

I  appointment  as  special  guardian  of  infant  on  application  to  sen     J 

J  real  property ; -r^ 

Jr  excepted   from  provisions  for  voluntary  dissolution 'J^ 

securtics  of  decedent's  estate  may  be  deposited  with,  to  redntc 

penalty  of  bond   • -* 

deposit  of  decedent's  funds  or  property  by  direction  of  sorr^ 

gate ^ 

may  receive  deposits  from  temporary  administrators ^^ 

deposit  of  infant's  share  of  proceeds  of  land  sold  to  pay  dece- 

dent's  debts ..^..* «"' 
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I.   RiGHTI,  FOWnj  AMD  DUTIBS. 

of  property  of  person  confined  for  crime,  see  "  CmXUM  AMfi 

CftlMINALSL" 

powers,  appointment,  etc.,  on  application  for  discharge  of  in- 
solvent debtor,  see  **  Insolvent  DsBToas." 

title  to  securities  representing  money  paid  into  court 749 

reference  on  application  for  appointment  of 827 

trustee  for  intant  holding  over  liable  for  full  profits 1064 

■  may  consent  to  discharge  of  insolvent  debtor  with  leave  of 

supreme  court.  . 2168 

n.  Actions  by  and  against. 

trustee  of  express  trust  defined 449 

limitation  of  action  for  money,  etc.,  received  ^y... .410 

may  sue  without  joining  beneficiary 449 

action  on  securities  reoresenting  money  paid  into  court 749 

jurisdiction  of  justice  s   court 2865 

joinder,  of  causes  of  action  against 484 

order  of  arrest  in  actions  for  funds  or  property  misapplied. . .  549 

in  justice's  court. 2896 

'  not  to  be  arrested  when  stied  as'  representative 655 

appearance  in  condemnation  proceeding. 8368 

executor,    etc.,    deemed    trustee    for    purpose    of    continuing 

action. 1828 

substitution  of  successor  on  death  or  removal 766 

, .        on  death  or  removal,  successor  may  continue  action 766 

;          counterclaim  In  action  by 602 

by  or  against,  in  justice's  court 2946 

preference  of  actions  by  or  against  trustee  for  infant 791 

execution  against  property  in   hands  of 1371 

leave  to  sue  on  bond  of  trustee  appointed  by  court. . .- 1890 

action  against  beneficiaries  for  costs  and  expenses  incurred..  1916 

I          when  personally  liable  for  costs 8246 

costs  against,  payable  from  estate 3246 

security  for  costs  discretionarv 3271 

costs  in  condemnation  proceedings 8872 

in.    TsSTAlfBNTAaY   TSUSTKBS. 

1.  Ih  gentral, 

**  testamentary  trustee  '*  defined 251-1 

jurisdiction  of  surrogate  over  conduct  and  accounts  of...  2472 
appointment  of  successor  on  death  or  renunciation......  2S1S 

provisions  applicable  though  trust   created  before  enact- 
ment    2fi^0 

application  of  provisions.  . 2820 

direction  as  to  custody  of  money  and  property  where  co- 
trustees disagree 2602 

determination  of  controYQ'sies 2812 

r^ention  or  deposit  of  fund  pending  controversy^.! ,,. ....^12 

decree  directing  payment  is  evidence  of  assets ,^52 

,  preference  of  actions  by  or  against 791 

petition  to  compel  payment  of  debt,  legacy,  etc 2804 

citation 2804 

dismissal  of  petition  on  verified  answer  of  trustee 2805 

citation  of  other  persons  interested 2806 

2.  Bond. 

petition  for  security. 2815 

now  security  given 2816 

deposit  of  securities  to  reduce  penalty  of  bond 2595 

sureties  liable  for  money  received  m  another  capacity..  2596 

;  application  for  order  for  new  bond  or  new  sureties. 2597 

order  requiring  new  bond  to  be  given 2698 

application  by  sureties  to  be  released f  ol2,  2600 
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9rvjiteea  —  Coatlaiied. 

III.  Tbstambhtaky  TSU8TIS8  —  ContintR^ 

't,  ISond —  C6iitiftu*d. 

vevooatitn  of  appointment  for  lailwre  to  give  new  boed. 

release  of  old  swretieB  on  giving  new  bond. 

<  I  .  whon  bond:  may  be  prosecuted. ••• 

.1        8.  Remgnaiiom  4n4  removal 

i<eaignation  of  trust •••.• 

grocKids  -for-  removai .«..».*.• 

petition  for  removal 
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appointment  of  successor fl 

removal  for  failure  to  give  new  bond 91 

removal  or  suspension  not  stayed  by  appeal 9| 

resignation  when  al&o  executor  or  administrator SO 

removal  when  ^so  executor  or  admmistraior 

decree  rev6king  letters  testamentary  not  to  affect  trusts.. 

4.  Accounfinf, 

"  judicial  settlement "  of  accounts  defined. 

"  intermediate  account'*'  denned.  . 

by  executor,  etc..  of  deceased  trustee. 

voluntary  ainQUal  accounti'r^ 

<      '    .  intermediate  accounting  . 

decree  on   voluntary  intermediate  accounting..... 

commissions  pn  voluntary  annual   accounting 

compulsory  intermediate  accounting 

judicial   settlement  of  accounts 

who  may-  apply  for  compulsory  accounting 

'  citation  on  compulsory  accounting 

order  tbat  trustee  acqount 

.  .  petition  by  trustee  for  voluntary  judicial  settlemei^ 

citation  on  voluntary  petition 

any  person  interested*  may  appear 

accounting  on   resignation   oi   trust 

revival  and  continuance  of  accounting  on  death  of  trugee. 

affidavit  to  account;  vouchers 2729. 

examination  of  accounting  party ^719. 

determination  of  claim  of  trustee 27$1. 

reference  by  surrogate  of  examination  and  settfement  of 

accounts 

decree  settfing  account  to  contain  summary 

'  decree  fttr  *  payment  and  dittftbution 

effect  of  decree  settlihg  account 

commissions  for  serrioes 2790^ 

additional  allowance  for  costs  in  settling  accounts 

cdmtnlssiohs  on  voluntary  annual  accounting 

IT. 
|hil#ertsi1rfiltfa. 

I.   RiQClSlTES,    FORM    AND    SUFPlCltHCY.  _ 

'  •  to  be  acknowledp^ffd •••• • S 

party  need  not  join  with  sureties g 

one  surety  sufficient,  unless,  etc H 

fidelity  or  surety  compai^  equivalent  to  two  sureties Bj 

execution  of,  by  fidelity  or  surety  company g 

form — " 

affidavit  of  sureties  or  party 

approval- by  court  or  fudge .;...* 

petition  by  surety  to  be  relieved 

accounfitig  by  principal  on  TJWtition  of  sarcty  to  be  reBered. 
revoeation   of  appointment  of  principal    fior    faatare  to  give 

new'bMd 

■|igreement  for  depMlt  with'  tttnt  company  or  aafe«dfepoa{t 

ptny*  • •• 


ir»AevtaklBva  •    Continiied.                              '  *       -  41..  *    ^  .  .•-     1 
L  RsQuisiTss.^fMiir;ik>ft>-sdywni]|{n^— GontlmM4. 

to  be  filed 4 «•«•«<••••  816 

rHctmmbt  to ' 9999&te,  . «...m*«>« 827 

justification  -by  .fidelity  .or  surety  company.  .....•••»...•....  811 

wkea  several  snvedes  mmy  ixatkiiy  in  tno^kr  auoi.  < . . « « 818 

notice  of  jiufeifidaiio*  in  K.  Y.  mtr  court .....; 3161 

aoMBdlng  deitcti'  In.  .  ....«..,.». * 730 

ismatena]  variance- from  statutony.rcqiiisltet'doetniot  affect.  720 

not  affected  by  change  of  parties 815 

not  impaired  bv  removal  of  action  from  countv  court 846 

-  pottinff  'in  fietilioiM-  surety  •  punishable  Us'  cM  OMitompt .....  14 

'  tl.  Ix  •  nvnmmML  -tmnDtnt. 

1.  Arrttt. 

Cor'ordo-  of  arrest •<«<••..«.•>•«.»••«•.•.«•!..  660,  660 

motion  to  increase  security • 567,  668 

of  bail  to  procure  aischaiv^. ••• 675 


-3.  I«}Wfctton. 

on  erantii  _  . 

by  defendant  to  indemnify  ^MvtU^  £or^'va«ati«a.  • 620 


on  granting  of  injunction... ^ •«««*.v««V  611-625 

dcf 


8.  Attachment. 

on  obtaining  warrant.  •   .........' 640,  642 

on  lev^  of'  attachment  on  goods  aboard  imi> 662 

by  plaitltiff  to  alheriff  on  claim  to  property 668 

action  on.  on-attachment  of  vessel  664,  665 

by  plaintiff,  00  attachment  of  foreign  vessel 668 

to  -discharge  attachment  of   foreign   vessel  on   claim  of 

title; 670 

on '  application  tor  xHscharge  attachment 688 

by  one  of  several  defendants   a  . ,.  ^ .  '680 

justification  of  sureties  on  application  to  disjcharge  attach- 
ment  .,; 600 

'onappKeation  by  partner  to  dtschatg^-  attachment 604 

proceedings  to  ascertain   sufficiency   of   sureties  .on   dis* 

charts  Of  attaehAient.  ,   , 605 

by  junior  atttfchin^r  creditor  to  prevent  release  of  foreign 

vessel 701 

dellvefy  of,  to  defendant  on  dischargt  of  attachti}ent....  710 

Til.'  IX    SFECIPIC  ACTIONS  AV9  raOCUOIMGB. 

as  lecurity  for  costs 8278 

'  lor  f escstution  on  judtnlent  by  default  whdn  suauaoaa  served 

by  .  publication • k. 1216 

Bills  and  notes. 

of  indemnity  on  recovering  judgm^t  on  lost  bill  or  note.  1018 


Cswti^rarL 

•euro  stay  of  proceedings  pending  certiorari  to  re- 

2181 


Cantsmpt. 

■to  procure  discharge  from  warrant  of  attachment  in  eon- 

ttatpt  pending  hearing  2277 

of -person   committed   for  contempt  of  order  restrain- 
ing 'Waste  of  property  sold .....'.., 1445 


rf^j 


tgr'  dbwftf«ss  Cor  rMfitution  if  appeal  ^suycceulM*  •  • m6 
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III.  Im  specific  ACTioMi  AWD  WMDCiEDiHai — Contfaii^ 

by  perBon  designated  in  order,  to  whom  executkm  U  di 


•  * 


rected • • ••*  *^ 

for  release  of  i>artiicrship  property  from  levy 14U 

by  creditor  on  claim  to  proircrty  levied  o» l**!* 

on  leave  to  issue  execution  on  judgment  for  legacy  or 

distributive  share. "ZI 

Jail  JtbertUs. 

for  iail  liberties *.•»......,. j50 

is  indemnity  to  shenflF  and  creditor Iji 

prisoner  committed  if  surety  insufficient.  ••  • "» 

Liens  on  vessels.  «*«»   •««■ 

in  proceedings  to  enforce  Kens ..•..  8^1,  MS6,  5138 

Notice  of  pendency  of  action. 

on  application  to  cancel... l^j 

for  cancellation  of  notice  m  creditor  s  action it».4 

:  I  •  Partition. 

by  guardian  ad  Ktem.,». •,- 1596 

by  party  to  refund  share  paid  over • 1361 

Replevin. 

of  plaintiff 1®J 

exception,  by.  defendant  to  plaintiff*s  sureties "i^^ 

rustification  of  plaintiff's  sureties 13"3 

by  defend^^  to  reclaim  property Ip^ 

,.     nptice  pi  justification  on  defendant's  undertaking 17'^ 

to  indemnify  sheriff  against  claim  of  third  person ITll 

action  on.  .. ,  .•*«•. ••.,.*.f •• ITSS 

tV.  On  appeal. 

1.  In  general. 

respondent  may  waive  security • 13w 

deposit,  in  lieu  of  undertaking l-5"j 

to  be  filed l-*'' 

order  for  new  undertaking • l-'* 

when  action  may  be  begun  on  undertaking ISe 

on  appeal  by  municipal  corporation 1314 

to  suspend  sale  of  realty  pending  appeal  from  refusal  of 

specific  performance .^. 13B 

to  stay  execution  pending  appeal  from  inferior  to  supreme 

court 1341 

to  stay  orders  pending  appeal  from  inferior  to  supreme 

•  court. 13fl 

to  stay  execution  on  appeal  to  appellate  division... 13SS 

To   court  of  appeals. 

to  perfect  appeal ••  1^36 

to  stay  execution  for  money ^ 1^ 

^  to  stay  judgment  for  sale  or  possession  of  real  ptop- 

1  erty. Wa 

to  stay  execution  on  appeal  from  judgment  or  order 
of  affirmance ISSS 

/two  or  more,  may  be  in  one  Instrument. .  .4  ........  13M 
sureties .- • 1^ 

service  of  undertaking  and  notice  of  filing 1S34 

need  not  be  approved ^ «..••. l-"^ 

notice  of  exception  to  sureties ••..•• 1-^^ 

justification    of  sureties '"^^ 

notice  of  justification 1^ 

reference  on  justification  of  Stirettcs IW 

(expenses  of  reference  oh  5ti8tiftcation  of  aurctict. . .  Ifll 


} 
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Rdertaldnars  —  Continned. 

IV.  On  APrsAL  —  Continued. 

From  surrogate's  court, 

to  perfect  appeal • .••.•••  8577 

to  stay  execution  of  decree.* 2578 

to  stay   commitment   for   disobedience  to   decree   or 

order 2579 

amount  of,  to  stay  proceedings 2580 

requisites  of 2581 

action  on  undertaking.  • 2581 

V.   ACTXOKS    OK. 

jnrisdiction  of  N.  Y.  city  court  over  actions  on  undertakings 

in  that  court 316 

of  justice  of  peace. 2862 

action  by  party  on  undertaking  to  people  or  public  officer ....  814 

leave  to  sue  on  undertaking  to  people  or  public  officer 814 

preference  of  actions  on  undertakings  on  appeal  to  court  of 

appeals 791 

on  undertakings  to  sheriff 791 

no  appeal  to  court  of  appeals  from  judgment  of  affirmance  in 

actions  on 191 

VI.  Iw  justice's  court. 

plaintiff's,  on  order  of  arrest 2896 

on  warrant  of  attachment   2908 

by  defendant  for  redelivery  of  attached  property 2911 

of   third  party  claimant  under  attachment 2912 

plaintiff's,  in  replevin    2920 

by  defendant  in  replevin  to  reclaim  chattel 2925 

justification  of  sureties  in   replevin 2926 

action  on  undertaking  in  replevin 1733-1735,  2931 

on   answer  of  title  to  real  property , 2952 

to  stay  execution  pending  appeal 3050 

on  demand  for  new  trial  on  appeal 3069 

to  stay  proceedings  pending  appeal  from  final  order  for  sale 
of  strays 3105 

ftin«?orporftted  Aaaoclatlons. 

See  '*  Associations.*' 

tf  t«€t  States. 

detention  and  custody  of  prisoners  tinder  federal  process . .  133,  134 
prisoners  confined  by  mandate  of  federal  courts  not  entitled  to 

habeas  corpus,  etc 2016,  2032.  2034 

certified  copies  of  records  of  courts  admissible  in  evidence 943 

certified^  copies  of  documents  on  file  in  departments  admissible 

in  evidence 944 

certificate  of  director  of   census  to  population  is   admissible  in 

evidence 944 

^certified  record  of  weather  bureau  observations  is  admissible  in 

evidence 944 

records  or  certified  copies  of  transfers  of  vessels  admissible  in 

evidence 94.") 

officers  exempt  from  jucy  service 1081,  1127 

proof  of  exemption 1082,  1128 

army  and  navy  of,  exempt  from  jury  service  in  Kings  county. .   1127 

'jroof  of  exemption.  . 1128 

military  pay,  arms,  pensions,  etc.,  exemnt  from  execution......   1393 

property  taken  under  statute  of    «  be  replevied 1690,  2919 

1303 


*  wfc 
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INDEX. 

United   States  —  Continued. 

writ  of  assessment  of  damages  may  issue  on  behalf  of  

debt  of,  not  affected  by  insolvent  debtor's  discharge   

debtor  to,  not  to  be  discharged  from  imprisonment  on  execat:oc. 
payment  of  debts  of  decedent  entitled  to  preferen^  

Unlcno'vm  Partlen. 

publication  of  summons  against   

now  described  in  summons    

may  be  brought  in.  in  court  of  claims 

presumption  of  death   of  unknown  heirs  when  money  paid  into 

court 

in  partition ;  service  of  summons  by  publication   

must  be  mentioned  in  complaint   

collection   of    costs    against    

protection    of   rights   of    

investment   of    shares  of fi 

distribution  of  shares  of    S 

compensation  to  enualize,  not  awarded  against. 

judgment  agninst,  by  fictitious  name,  not  a  lien 

amendment 

joinder  of,  in  ejectment  for  property  escheated  or  forfeited  for 
treason 

effect  of  judgment   against 

in  surrogate's  court ;   citation   to 

service  of  citation 253-3 

legacy  or  distributive  share  to  be  paid  into  state  treasury. 

trial  of  claim  to  share .'. 

designation  of  unknown  defendants  in  justice's  court 

service  of  precept  for  sale  of  animals  found  straying 

Unoccupied  Iiands. 

proof  of  title  in  actions  for  recovery  of,  injury  to,  etc. 

Use  and  Occupation. 

guardians  and  trustees  for  infants  holding  over,  liable  for 

life  tenant  holding  over  liable  for 

action  by  joint  tenant,  etc.,  against  co-tenant 

Usnrpntlon. 

action  to  try  title  of  alleged  usurper,  see  "  Quo  WAMiAsrTa" 

Usury. 

when  cause  of  action  for,  is  assignable ••• 

Utlca. 

preparation  of  jury  list  in ••••• 

Utlca,  Recorder's  Conrt  of. 

is  a  court  of  record .■••• 

civil  jurisdiction • 

pending  actions  transferred  to  supreme  court. 

papers  and  records  transferred  to  county  clerk 

power  of  supreme  court  in  actions  transferred 

remova?  of  action  to  county  court  for  disability  of  judge 

subpoena  may  be  served  anywhere  within  state 

application  of  provisions   of  code «- 

section  3301  relating  to  clerk's  fees  not  applicable 

V, 
Variance. 

when  material •..••.•...•.•..*•..••• 

proof   of  preiudice^  necessary 

amendment  discretionary , 5W» 

distinguished   from   failure  of  proof. ..... .^ 

between  summons  and  complaint,   materiality 

immaterial,  to  be  disregarded  in  justice's  court 

1804 


INDEX. 

idor  And  PordKaaery 

See  "  Spscifjc  Performance." 

interest  in  executory  contract  irav  be  reached  by  judgment  cred- 
itor's   action     1S74,  1875 

actieM  to  compel  conveyance  by  infant  or  incompetent 2345 

executor,   etc.,   may   maintain   action    to   compel   conveyance   of 

property  contracted  to  be  sold  by  deceflent   2340 

jndsment    in    action-  against   infant   or    incompetent    to   compel 

conveyance     2347 

unpaid   moneys  deemed  assets  in  hands  of  executors,  etc 2712 

^       sale  of  contract  for  land  to  pay  decedent's  debts 2779-2783 

I 

Mine. 

;        place  of  trial    sec  "  Trial/'  II. 

irdfe«. 

^       may   be  receiTed  on  Sunday 6 

defects  cured  by  judgment  on 721 

entry  of  judgment  on  death  of  party  after 763 

in  action  for  wrong,  no  abatement  after 764 

void,    if  rendered  after  party's  death 765 

motion  to  set  aside 9B9,  1000,  1185 

failure  of  jury  to  agree 1181 

tury  to  assess^  damages  in  action  for  money 1183 

jfiry  to  find  single  damages  and  court  to  increase,  when  double, 

etc.,    damages  given  by  ^ statute 1184 

rendition  of,  subject  to  opinion  of  court 1185 

general  and  special,  defined 1180 

when  general  or  special  verdict  to  be  rendered 1187 

appeal  from  judgment  where  general  or  special,  rendered 1187 

special  finding  controls  general  verdict 1188 

entry  of  verdict  on  clerk's  minutes 1180 

entry   of   judgment  on 1180 

no  civil  or  criminal  liability  for  verdict 1192 

motion  for  judgment  on  special 1233 

on  verdict  subject  to  opinion  of  court 1234 

interest  from  time  of  rendition  to  be  included  in  judgment 1235 

to  be  inserted  in  judgment-roll 1237 

in  ejectment  for  non-payment  of  rent  to  state  arrears 150fl 

to  state  nature  of  plaintiff's  estate 1519 

when  plaintiff's  title  expires  before  trial 1520 

in  action  to  determine  claim  to  real  property,  when  defendant 

claims  in  remainder 1643 

in  replevin,  to  state  damages  recoverable 1726 

to  state  value  of  property  not  held  by  successful  party. .  1726 

need  not  9tate  value  in  certain  cases 1727 

may  award  distinct  chattels  to  different  parties 1728 

in  justice's  court.  .   1726,  2931 

rendition  of,  on  alternative  mandamus 2083 

in  justice's   court    3007 

part  may  be  remitted  in  justice's  court 3016 

remitting  portion  of,  in  city  court  of  New  York 3176 

ertilcntfon. 

term  "  affidavit "  includes  verified  pleading 3343 

dilator  ^  defences  must  be  verified 513 

when   required  to  pleading; 523 

omission  where  party  privileged  from  testifying 523 

allegations  deemed  made  on  knowledge  unless  otherwise  stated..  524 
denial  of  knowledge,  etc.,  deemed  allegation  that  person  verify- 
ing has  none 524 

how  and  by   whom  made 525 

parties  united  in  interest 525 

by  domestic  corporation 525 

by  state  or  rublic  officer 525 

by  agent  or  attorney 525 

in  action  on  written   instrument 525 

Sarties  not  within  county 525 

7  foreign  corporation 526 

1^5 
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Verlllcatlon  —  Continued. 

form  of  affidavit ,•••••••••••••••••••••••• 

of  counterclaim  in  answer  only •• •••••    ^ 

remedy  for  defect  or  absence  of..... •.••..•«     ^ 

of  answers  to  charge  of  fraud • ••     ^ 

of  petition  for  leave  to  sue  as  poor  person gj 

of  copy  of  account  sued  on....^ •••    ^ 

of  statement  for  confession  of  judgment........ l^ij 

answer  in  action  for  divorce  need  not  be  verified. 1«5» 

complaint  to  charge  joint  debtors  not  personally  summoned  vnaul 

be  verified * » l^ 

writ  of  mandamus  and  return  not  required  to  be  verified ^^ 

when  return  to  alternative  prohibition  must  be  verified 21MB 

of  petition  by  insolvent  debtor  for  discharge  from  debts 2151 

by   insolvent   debtor    for   exemption   from   arrest  or   dis^ 

charge   from    imprisonment    •••.*••  *^ 

for    appointment    of    trustee    of    property    of    criminal  ^^ 

prisoner 2522 

in  summary  proceeding's  to  dispossess - .  22^» 

for  appointment  of  committee  for  incomi>etent  person...  2^- 

for  sale  of  real  property  of  infant  or  incompetent ^!^^ 

for  change  of   name 2412 

and  schedule  in  voluntary  proceeding  to  dissolve  corpora-  ^^ 

tion .***■ '. ^^^ 

and  answer,  in  condemnation  proceedings 3366 

for  sale  of  corporate   real  prc^rty tSffi 

by  whom  pleadinRS  may  be  verified  in  surrogate's  court 2^V>4 

form   of.    in    surrogate's   court    2rvi4 

of  account  of  executors  or  administrators 2719 

plaintiff  to   prove  his  case   in  justice's  court,   except  where  a 

verified  complaint  is  served 2^ 

verification  of  coin[)laint  in  justice's  court iOB 

verification  of  answer  in  justice's  court 2/& 

Vesaelii. 

N.  Y.  city  court  has  no  admiralty  or  maritime  jurisdiction 'T 

jurisdiction  of  N.  Y.  city  court  over  actions  for  assaults,  etc..  on-    XT 

over   actions  for  services  on 3  T 

order  of  arrest  in  marine  causes  in  N.  Y.  city  court SlTTj 

See  '•  City  Court  of  New  York;  "  '*  Marine  Causes,"  J 

captain,  etc.,  of  vessel  exempt  from  jury  service...    103U,  1<>81,  Ifi* 
record  or  certified  copy  of  bill  of  sale,  etc.,  admissible  in  cvi-         ! 

dence '>' 

attachment  of  goods  aboard  ship ^w 

connivance  to  prevent  attachment  of  gcds  aboard C».i| 

I.  Attachment  of  vessels. 

proceedings  on  claim  to  domestic  vessel *^^ 

api>raisal •"' « 

undertaking  for  release "- 

order  discharging  vessel    "• 

action  by  sheriff  on  undertaking t»  * 

by   defendant  on  undertaking •j'J 

defences  in  actions  on  undertaking ^- 

appraisal    of  foreign   vessel •"* 

notice  of  appraisal  of   foreign  vessel »*]* 

undertaking  by  plaintiff  on  attachment  of  foreign  vessel f"''" 

discharge  of  foreign  vessel    '^ 

\  of  foreiirn  vessel  on  claim  of  title ^''  ! 

\\  sale  by    sheriff    6T1->1  i 

It  provisions   for  discliarge  aonly  to  vessel ft^  j 

L'  undertaking  by  junior  creditor   to  prevent  release  of  forcigr.  1 

|r  vessel Tt*" 

subse«iucnt  attachment  of  foreign  vessel TC 

II.   Enforcement  of  i.ikns. 

to  be  ns  [  rcscrilx-il  by  code '•'*'   ! 

application   for  vnrrant    .'t-'-    I 

undertaking    accompanying   aiplication iM-'  ! 

issuance  of   warrant    , 5C 
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ezecntion  of  warrant 3422 

service  of  order  to  show  cause 3423 

order  to  show  cause  why  vessel  should  not  be  sold 3423 

publication  of  notice  of  application 3424 

bearing  on  return  of  order  to  show  cause 3424 

order  to  sell 3426 

sale. 8427 

advertisements  for  claims  on  proceeds 3428 

distribution  of  proceeds   3428 

claim  under  lien  for  which  no  warrant  has  issued 3429 

contested  claims  to  proceeds 3430 

trial  of  issues  on  contested  claims 3431 

appeal  from  determination  of  contested  claim 3431 

distribution  of  proceeds   3428 

payment  of  uncontested  claims 3433 

distribution  of  surplus    3436 

application  for  discharfre  of  warrant 3435 

undertaking  accompanying  application   for  discharge  of  war- 
rant  3436 

discharge  of  warrant 3437 

action  on  undertaking  on  discharge  of  warrant 3438 

costs  and  fees 3439 

*8heriflF  must   return  warrant 8440 

discharge  of  lien  on  undertaking 3441 


TeteriBAry  Surareoim. 

exempt  from  jury  service  • 1030,  1081.  1127 

proof  of  exemption 1082,  1128 

Texa&tiova  I^ltliratlon. 

when  a  misdemeanor • 1900 

action   for  damages  for 1900 

treble  and  increased  damages  for • 1901 

View. 

by  court  or  jury  in  action  for  waste 1669 

sheriff's  fees  on 3307 

by  commissioners  in  condemnation 8370 

action  by  state  to  recover  public  funds,  see  *'  Municipal  Cor- 
porations; '*  "  State." 

order  of  arrest  in  action  for  funds,  etc.,  of 649 

attachment  in  action  to  recover  funds  of 637 

proof  of  ordinances,  by-laws,  etc 941 

action  for  cutting  trees,  etc.,  on  lands  of 1667,  1668 

excepted  from  judicial  supervision 1804 

not  subject  to  action  to  dissolve  corporation 1804 

by  state  to  annul  corporation   1804 

taxpayer's  action  to  prevent  illegal  acts,  e*c 1925 

overseer  of  poor  may  sur  upon  cause  of  action  arising  before 

his  term 1926.  1928 

action  against   overseers  of  poor  on  cause  arising  before  their 

term 1927.  1928 

action  by  state  for  public  funds  excepted  from  jurisdiction  of 

justice's  court 2863 

commissioners  of  streets  to  seize  straying  animals 3084 

costs  when  action  brougnt  fy  state  for  benefit  of  village 3243 

proceedings  to  acquire  lands  excepted  from  repealing  clause  of 

condemnation    law 3383 

execution  against  wages  of  e.nn!oyees 1391 
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IrVaares. 

no  appeal-  to  court  of  appeals  trom  -judgment  of  afihmance  in 
action  to  recover Ml 

earnings  within  sixty  days  cannot  be  reached  by  judgnient  cred- 
itor's action  .  .  .  .  ,-   1S7& 

judgment  for,  enforceable  against  wages,  trust  income,  etc. . . .   1391 

"Wallii. 

action   for  damages  for  encroaching  wall  to  be  brought  within 

two  years l-l!<4 

ejectment  for  encroaching  wall  to  be  brought  within  one  year..  1-IW 

satisfaction  o£  damages   for  encroachment   transfers  title 14S0 

easement  for  encroaching  wall  created  by   lapse   of  two  years 

without  action 14^ 

War. 

disability  of  aliens  during,  excepted  from  statute  of  limitations.     ¥}i 

damages  on  vacating  injunction  against  ejectment  or  dower,  in- 
clude       617 

issues  of  fact  in  action  for,  are  triable  by  jury 9iK 

action  for,  triable  in  county  where  property  situated l^ 

order  restraining  waste  during  period  oi  redemption  from  s^e 

on  execution 1+G 

of  property  sold  on  execution;  motion  to  nunish  for  contempt.   1443 

commitment  for  contempt   . . .  • 1444 

discharge  on  undertaking HIv 

prevention  of,  by  defendant  pending  action  affecting  real  prop- 
erty  IR^I 

against  whom  action  for.  lies KvV. 

heir,  devisee  or  grantor  of  reversion  may  maintain 162 

may  be  maintained  by  or  against  infant  in  hi«  own  naaie Ui^S 

ward   may  maintain  action   for.  apainst  guardian It"^ 

action  for,  by  grantee  of  realty  sold  under  execution 1<^»4 

judgment  for  treble  damages •••.•.• 'V^' 

forfeiture  of  life  estate  or  unexpired  term  for  malicious l**-!^' 

against  co-tenant 1^^"^ 

partition  of  property  in  action  against  co-tenartt ^^€ 

interlocutory  judgment  for  partiticvn ; 1*£3 

partition:  reference,  etc.,  to  ascertain  rights  and  interests 1*^ 

necessary  parties,  to  be  brought  in.  — ^ V^T 

deduction  of  damages  from  defendant's  share IT'* 

view  by  court  or  jury US& 

Wayne    Coiinty. 

allowance  to  deputy  sheriffs  and  constables  for  attending  conrt«.  .Tii; 
allowance  to  grand  and  trial  jurors 3G14 

IVenthor. 

certifiod  record  of  weather  bureau  observations  is  admissible  in 
evidence •     &*^ 

AVcMtolioMter    County. 

not fs  of  issue  and  notices  of  trial  in ^^ 

caU  lulars  in J*^ 

comptnsntlon   of   court   crier SI 

fees  of  constables  and  demity  sheriffs  for  attending  court Si!- 

allowance  to  grand  and  trial  jurors 3S14 

Widow. 

dower   rii3;hts,  sec  "  DoWER." 

ri'Tht  to   letters  of  administration 3^ 

distributive  sliarc » 27^2 

exemption  for,  from  property  of  deceased  husband JTIS 

1308 


IMMKL 

I.  In  gkkbkal. 

testamentary  guardians,  tee  "  Guaidzams.* 

trustees,  sec  "  Trustees." 
-letters  testamentary* en,  -seer  "  Letters  Testameittaey.** 
adnrinistiatiuu  with  the  will  annexed,  see  **  Lsttxes  or  A»- 

irntrsiKATiow." 

term  defined  in   surrogate's  practice .* 2514 

"intestate"  defined 2614 

tcstamentarjr  •  disposition   of   personalty    governed   by  law   of 

residence 2G94 

of  realty  governed  by  law  of  state 2694 

action  by  child  born  after  will  or  by  witness  to  will  to  recover 

share  -of  property 1868 

to  detarmioe  validity  of  will  of  real  property 1866 

construction  may  be  determined  by  judgment  in  action  to  es- 
tablish  1862 

preference  of  actions  relating  to 791 

validity  and  construction  of  provisions  may  be  put  in  issue  on 

probate 2624 

appointment  of  receiver  as  successor  to  sole  executor  pending 

action  to  construe 1869 

eacercise  of  power  of  sale  by  executors  qualifying  is  valid. . . .  2642 

provisions  to  be  executed  b)r  administrator  c.  t.  a 2613 

debt  not  discharged  by  naming  debtor  as  executor 2714 

discharge  or  bequest  of  demand  against  executor  not  valid 

agaisst  creditors 2714 

additional  allowance  to  plaintiff  in  action  to  procure  adjudi- 
cation upon 3252,  ^2'A 

computation. 3262 

purchaser    from    heir    protected    unless    wUl    probated    within 

four    years    2688 

action  against  purchaser  from  lieir  when  devisee  in  unproved 

will   is   under   disability    2628 

property  of  infant  or  incompetent  not  to  be  sold  contrary  to 

provisions    of 23G7 

copy  of  will  of  non-resident  to  be  transmitted  to  secretary  of 

state 2503 

removal,  for  probate  in  foreign  country 2620,  2635 

IT.  Actions  to  establish. 

"next  of  kin"   defined 1870 

provisions  apply  to  will  made  before  enactment 1867 

when  cause  of  action  accrues 382 

limitation  of  action 382 

when   action    may   be   brought 1861 

action  to  establish  lost  will 1861 

judgment  that  will  be  established 1862 

construction  of  will  established  by  judgment 1862 

judgement  to  direct  transmission  of  copy  to  surrogate  and  is- 
suance of  letters 1863 

surrogate  to  record  will  and  issue  letters 1864 

evidence  required  to  establish  lost  or  destroyed  will 1865 

appointment  of  receiver  as  successor  to  sole  executor  pending 

action •  •  • 1869 

in.  PaOSATE. 

1.  Jurisdiction,  etc, 

jurisdiction  of  surrogate.  . 2472 

exclusive   jurisdiction    of    surrogate's   court  to   admit   to 

probate :•  2476 

validity   and   construction   of   provisions   may  be   put   in 

issue.    .   . 2624 

what  wills  may  be  proved 26il 

who   may   propound   will ^ o5M 

change  of  residence  not  to  affect  validity 2611 
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INDBZ. 

Wills  —  OoatlBveC 

IIL  PioBATB  —  Continued. 
2.  Citation. 

to  whom  citation  Issue • • •••• 

contents  of  citation ...•  WA 

citation  on  probate  of  nuncupative  will 8SU 

when  *public  administrator  to  be  cited. 2811 

when   attorney-general  to   be  cited 2AI 

persons  not  cited  may  appear, , 203 

notice  of  contest  to  be  given  to  beneficiaries 2113 

8.  Proof 'of  execution, 

cannot  be  referred.  . 25l( 

clerk  of  surrogate's  court  may  take  examination  of  wit- 
nesses in  uncontested  probate 2SII 

beneficial  interest  does  not  excuse  witness  from  testifying 

as  to  execution.  .  . • 25ti 

competency  and  admissibility  of  testimony  of  physician..    831 

of  attorney  who  is  subscribing  witness 4 

two  subscribing  witnesses  may  be  examined 2<nl 

examination  of  witnesses 201 

surrogate  may  order  testimony  of  infirm  subscribing  wit- 
ness to  be  taken  before  surrogate  of  another  county..  2S(I 
nuncupative  will  to  be  proved  by  at  least  two  witnesses.  2Cl 
notice  by  contestant  requiring  examination  of  witnesses..  201 
absent  and  incapacitated  witnesses  to  be  accounted  for...  201 

deposition  of  infirm  witness  to  be  taken 201 

proof  of  handwriting  of  testator  and  deceased  witnesses..  211 
commission  to  take  testimony  of  absent   subscribing  wit-  _J 

ness.  .  ,  .    afl 

proof  of  lost  or  destroyed  will 20 

not  allowed  unless  surrogate  satisfied  of  genuineness 249 

surrogate  may  require  additional  proofs VA 

when  will  sufficiently  proved 3A3 

4.  Jury  trial  in  New  York  county. 

transfer   of  proceedings   to   supreme   court    for    trial   br 

jury .253 

verdict  of  jury  reviewable  only  by  motion  for  new  trial.  ^ 

grounds   for  new  trial 74! 

appeal  to  appellate  division 2MS 

appeal  to  be  heard  on  case  containing  evidence 'Z-^ 

when  verdict  final  and  conclusive JT-T 

verdict  to  be  certified  to  surrogate's  court. 2*-^ 

costs Z-C 

6.  Decree;  costs.  •  | 

decree    admitting    to    state   whether    contested    or   unccn- 
tested 389 

decision  and  decree  of  surrogate...... 9SS 

decree  conclusive  as  to  personalty  until    reversed  or  re* 

voked 

how  far  conclusive  as  to  realty 

certificnte  of  probate   to  be  annexed  to  will 

'i  admissible   in   evidence  after  probate V^ 

i[  probated  wills  of  real  pronerty  may  be  recorded  as  deeds.  2Cr 

,'  will   to   be   returned   after    probate 38S 

f  removal,   for   probate  in   foreign   country   .........  2820.  ^"^ 

when  letters  testamentary  to  issue   .-.k 

decree  admitting,  must  revoke  letters  previously  jfrintc^l.  2^ 
provision.s   do   not   vary   decree    for   probate    made   before 

enactment y* 

suspension  of.  by  appeal  from  decree  admitting y»^' 

powers   of  executors   pending  appeal   from   decree  admit 

ting   to  probate 2^ 

jury  trial  on  reversal  on  appeal 298^1 
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mifl  —  CoBtlBved. 

IIL  FsoBATK — Contmued. 

5w  Decree;  costs  —  Continued. 

stenographer's  minutes  for  contestant  may  be  charged 
upon  estate 2568 

unsuccessful  contestant  not  entitled  to  costs  out  of  es* 
tate. 2558 

;IV.  Revocation  of  probate. 

cannot  be  referred 2546 

persons  interested  may  apply   2647 

application  to  be  made  within  one  year 2648 

executor,  etc.,  to  suspend  proceedings 2660 

ciUtion :..  2fi49 

hearing.  ^ 2651 

admissibility  of  testimony  on  probate '.....  2651 

decree 2652 

to  be  noted  in  margin  of  record 2499 

publication  of  notice  of  decree !%63 

decree  revoking,  must  also  revoke  letters 2684 

not   stayed  by  appeal    2583 

Action  to  determine  validity  of  probate. 

who  may  sue    2653a 

to  be  brought  in  supreme  court  in  county  where  will  pro- 
bated  2653a 

must  be  brought  within  two  years 2653a 

necessary  parties 2653a 

surrogate  to  transmit  papers  to  supreme  court 2653a 

issue  confined  to  validity  of  will 2653a 

triable  by  jury   2653a 

testimony   of    deceased,    etc.,    witnesses   on   probate   ad- 
missible   2653a 

order  of  proof   2653a 

decree   admitting   to    probate   prima   facie   evidence    of 

validity 2653a 

judgment  sustaining  will  to  enjoin  other  actions 2653a 

judgment  to  be  certified  to  surrogate's  court 2653a 

v.    FOBXIGN    WILLS. 

what  law  governs  testamentary  disposition  of  property 268-s 

recording  exemplified  copy  of 2695 

will  proved  in  other  states  or  countries 2703 

authentication  of,  for  record 2701 

V.    RSCOROS;   ADMISSIBILITY   AS   EVIDENCE. 

of  real  property  may  be  recorded  as  deeds  after  probate 2633 

executor,  etc,  must  cause  will  of  real  property  to  be  recorded 

in  each  county  where  realty  situated 2633 

to  be  indexed  when  recorded  as  deed 2634 

fees  of  clerk  or  register  for  recording  as  deeds 2634 

recording  wills  proved  elsewhere  within  state 2630 

acknowledgment  of  will  does  not  render  it  admissible  in  evi- 
dence      9.S7 

admissible  in   evidence  after  probate .^ 2629 

admissibility  in  evidence  of  record   of  wills  proved  prior  to 

1786 ; 2631 

admissibility    in    evidence    of   records   of    wills   proved    more 
than  thirty  years    2632 

''itneaaes. 

T.  Attendance;     examination;     pkivilegs.       See,     also,    "Sub- 
poena." 

power  to  administer   oaths 7 

examination  to  ascertain  capacity  to  take  oath 850 
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WrltH  —  Continued. 

not  avoided  by  failure  or  adjournment  of  court 4A 

•tote  writs  enumerated .•  • .  1M| 

to  be  under  seal  of  court 

at  instance  of  people  on  application  of  attorney-general  or 

district  attorney.' 

allowance  on   application  .of   attorney-general   or  district 

attorney  to  be  indorsed ■ IM 

when  issued  on  application  of  individual,  must  state  re- 
lator  ISM 

parties  may  appear  by   attorney 19M 

return  to  be  under  hand  of  defendant IW 

attorney  of  relator  deemed  attorney  for  people IM 

allowance  to  be  indorsed  and  signed 1911 

final  determination  under,   is  by  final  order IM 

amendment  of iWi 

motions  and  intermediate  orders  on 19K 

when  to  be  made  returnable IM 

to  be  served  in  same  manner  as  summons tM 

non-payment  of  costs  awarded  by  final  order  punishable 

as  contempt SMI 

ad  quod  damnum  to  be  known  as  writ  of  assessment  of  Mm- 

ages .- 1991.  2K 

certiorari  mny  be  known  as  writ  of  review IW 

writs  abolished,  ne  exeat S4 

injunction fli 

error  in   civil   actions 19| 

Jcire  facias. 11 

quo  xvarranto U 

discharf^e 

consultation.  • 211 

'Wyomlnnr  County. 

allowance   to   grand  and  trial  jurors SSI 

Y. 

Tonkers,  City  Conrt  of. 

is  a  court  of  record 

jurisdiction   of  summary  proceedings  to   dispossess 

in    civil   actions    8203. 

summons  may  be  served  within  Westchester  county 

application  of  provisions  of  code   

section  8301  relative  to  clerk's  fees  not  applicable 

non-resident  may  be  required  to  give  security  for  costs.... 
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THE  MUNICIPAL  COURT  ACT 

OF  THE 

CITY  OF  NEW  YORK. 

[L.  1902,  Chap.  580,  as  amended.] 

Jf  AC^  in  relation  to  the  municipal  court  of  the  city  of 
Kew  York,  its  officers  and  marshals. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
issemhly,  do  enact  as  follows: 

Itle  I.  Jurisdiction  and  freneral   powers.    (9S  1-20.) 

II.  Actions;  summons;   parties.    (S§  25-53.) 

III.  Provisional    remedies.    Action    to    foreclose    a    lien    on    a    chattel. 

(H  56-142.) 
Article      I.  Order  of  arrest.    (H  06-70.) 
II.  Attachment.    (§f  73-92.) 

III.  RepleTin.    (Sft  95-131.) 

IV.  Action  to  foreclose  a   Hen  on  a  chattel.    (H  137-142.) 

IV.  Pleadings.    (|S   145-147.) 

V.   Proceedings   between  Joinder  of  Issue  and  trial,    (fif  103-226.) 
Article    I.  Adjournments.    Subpoenas.     Attendance     of    witnesses. 
(§1  193-200.) 
II.  Commissions  and  depositions.    (Sfi  206-226.) 
VI.   Trial:  trial  jurors.     (§^  2:50-243.) 
VII.  Judgment   and  execution.    (5«  248-277.) 
Article    I.  Judgments.     (H  248-266.) 
II.  Execution.    <$«  260-277.) 
VIII.  Clerks  and  officers.    ((§282-306.) 

Article    I.  Clerks  and  officers,    (fl  282-289.) 
II.  Marshals.     (H  293-306.) 
IX.   Appeals.    (19  310-327.) 

X.  Costs  and  fees.    (SS  330-356.) 
XI.  Definitions;   ofTect  of  act;    laws  repealed.    (ftS  360-3M.) 

TITLE  I. 
Jurisdiction  and  general  powers. 

BC.     1.  Jnrisdlctlon. 

2.  No  jurisdiction  in  certain  cases. 

3.  BemoTal. 

4.  Contempt  of  court;   criminal. 

5.  Punishment. 

6.  In  Tlew  of  court. 

T.  Preceding  three  sections  limited. 

8.  Contempts  punishable  cWIlly. 

•.  Process;  where  service  may  be  made. 

10.  Justice  to  administer  oaths. 

11.  Board  of  Justices. 

12.  Board  to  make  rules. 

13.  Court;  by  whom  held. 

14.  Concurrence  of  majority. 

16.  Actions  may  be  continued  before  another  justice. 

16.  Death  or  removal  of  justice  not  to  impair  proceedings,  et 

17.  Courts;  where  held. 

18.  Seals. 

19.  Aecesa  to  coart-howicfl. 
SO.  Code;  rales  of  supreme  court  applicable:  when. 
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Wrlta  —  Continued. 

not  avoided  by  failure  or  sdjoumment  of  court 44 

state  writs  enumerated 1S91 

to  be  under  seal  of  court 1902 

at  instance  of  people  on  application  of  attorney-general  or 

district  attorney.' 1^MH 

allowance   on    application  .of   attorney-general   or  district     

attorney  to  be  indorsed 19S3 

when  issued  on  application  of  individual,  must  state  re- 
lator  Iflft* 

parties   may  appear  by   attorney 19E^ 

return  to  be  under  hand  of  defendant 190" 

attorney  of  relator  deemed  attorney  for  people 199^ 

allowance  to  be  indorsed  and  signed 199T 

final  determination  under,   is  by  final  order IPlC 

amendment  of IP'*' 

m{»ficns  and  intermediate  orders  on IST-T 

when  to  be  made  returnable If*"** 

to  he  served  in  same  manner  as  summons 19*"^ 

non-payment  of  costs  awarded  by  final  order  punishable 

as  contempt TO^V 

ad  quod  damnum  to  be  known  as  writ  of  assessment  of  d:(n- 

ages 1991.  21*  ' 

certiorari  may  he  known  as  writ  of  review l**""* 

writs  abolished,  tie  exeat   M* 

injunction ^^2 

error  in    civil   actions 12^*'' 

^cire  facias. l&^t^ 

quo  zcarranto 19^3 

discharpe 3fV|5 

consultation.  .  ,  •   • 210Q 

'Wyomlnnr  Connty. 

allowance   to  grand  and  trial  jurors 3314 

Y. 

Tonkers,  City  Court  of* 

is  a  court  of  record S 

jurisdiction   of  summary  proceedings  to  dispossess 25M 

in    civil   actions    8203,  ^^ 

summons  may  be  served  within  Westchester  county ^TS 

application  of  provisions  of  code S?** 

section  3301  relative  to  clerk's  fees  not  applicable jy? 

non-resident  may  be  required  to  give  security  for  costs,...  3SMS^*Ti 
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THE  MUNICIPAL  COURT  ACT 

OF  THE 

CITY  OF  NEW  YORK. 

[L.  1902,  Chap.  580,  as  amended.] 

AJT  ACT  in  relation  to  the  municipal  court  of  the  city  of 
Kew  York,  its  officers  and  marshals. 

The  People  of  the  State  of  New  Yorky  represented  in  Senate  and 
Assembly,  do  enact  as  follows: 

ntle  I.  JarUdictlon  and  ^neral   powers.    (Si  1>20.) 

II.  ActioQi;  summons;   parties.    ($§  25-53.) 

III.  ProTlsional    remedies.    Action    to    foreclose    a    Hen    on    a    chattel. 

(H  55-142.) 
Article      I.  Order  of  arrest.    (§f  56-70.) 
II.  Attachment.    (|§  73-92.) 

III.  Replevin.    (§«  05-131.) 

IV.  Action  to  foreclose  a   lien  on  a  chattel.    (({  137-142.) 

IV.  Pleadings.    (i§   145-147.) 

V.  Proceedings  between  joinder  of  issue  and  trial.    (|§  103-226.) 
Article    I.  Adjonrnments.    Subpoenas.     Attendance    of    witnesses. 
(SI   193-200.) 
II.  Commissions  and  depositions.    (SS  205-226.) 
VI.  Trial;   trial  Jurors.     («;§  2:i0-243.) 
VII.  Judgment   and  execution,     m  248-277.) 
Article    I.  Judgments.    (M  248-266.) 
11.  Execution.    (§S  260-277.) 
Vin.  ClerkB  and  officer*,    (ff  282-306.) 

Article    I.  Clerics  and  officers.     (H  282-289.) 
II.  Marshals.    (8S  203-306.) 
IX.  Appeals.    (H  310-327.) 
X.  Costs  and  fees.    (If  330-366.) 
XI.  Definitions;   effect  of  act;    laws  repealed.    (M  S60-36*.) 

TITLE  I. 
Jurisdiction  and  general  powers. 

gee.     1.  Jnrtedlctlon. 

2.  No  juriadlctlon  in  certain  casei. 

3.  Removal. 

4.  Contempt  of  court;   criminal. 

5.  Punishment. 

6.  in  Ylow  of  court. 

7.  Preceding  three  nectloni  limited. 

8.  Contempts  punishable  civilly. 

0.  Process;  where  service  may  be  made. 

10.  Justice  to  administer  oaths. 

11.  Board  of  justices. 

12.  Board  to  make  rules. 

13.  Court;  by  whom  held. 

14.  Concurrence  of  majority. 

15.  Actions  mav  be  continued  before  another  justice. 

16.  Death  or  removal  of  justice  not  to  impair  proceedings,  et 

17.  Courts;  where  held. 

18.  Seals. 

19.  Access  to  coort-honses. 

20.  Code;  rales  of  supreme  court  applicable;  when. 
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MUNICIPAL  COURT  ACT. 

§   1.    [Am*d,  1906,  1907.1    Jurisdiction.  ,  . 

Except  as  provided  in  the  next  section  the  municipal  court « 
the  city  of  New  York  has  jurisdiction  in  the  foflomniS  ciril 
actions  and  proceedings: 

1.  An  action  to  recover  damages  upon  or  for  breach  of  c«»- 
tract,  express  or  implied,  other  than  a  promise  to  marry,  where 
the  sum  claimed  does  not  exceed  five  hundred  dollars,  exclnsir* 
of  interest  and  costs. 

2.  An  action  upon  a  bond  conditioned  fur  the  payment  of  monoF 
where  the  sum  claimed  to  be  due  does  not  exceed  five  hundred 
dollars,  exclusive  of  interest  and  costs,  the  judgment  to  I* 
I'endered  for  the  sum  actually  due.  Where  the  sum  secured  by 
the  bond  is  to  be  paid  in  installments,  an  action  may  be  brongbt 
for  each  installment  as  it  becomes  due. 

3.  An  action  upon  a  surety  bond  or  undertaking  taken  in  any 
court  where  the  amount  claimed  in  the  summons  does  not  exceed 
the  sum  of  five  hundred  dollars,  exclusive  of  interest  and  cortai 

4.  An  action  in  behalf  of  the  people  of  the  state  or  of  the  city 
of  New  York,  brought  by  the  direction  of  a  commissioner  of  pab- 
lie  charities  or  an  overseer  of  the  poor  upon  an  order  of  filiatioa 
in  a  bastardy  proceeding,  or  upon  a  bastardy  or  abandoameit 
bond  where  the  amount  sought  to  be  recovered  does  not  exceed 
the  sum  of  five  hundred  dollars  exclusive  of  costs. 

5.  An  action  upon  the  bond  of  a  marshal  of  the  city  of  Ne» 
York,  as  prescribed  in  this  act. 

6.  An  action  upon  a  judgment  rendered  in  any  court  not  being 
a  court  of  record. 

7.  An  action  for  a  fine  or  penalty  not  exceeding  five  hpadrri 
dollars,  including  an  action  to  recover  a  penalty  given  by  the 
charter  of  the  city  of  New  York  or  any  by-law  or  ordinance 
thereof  or  by  any  statute  of  the  state. 

8.  An  action  to  recover  damages  for  an  escape  from  the  ja>l 
liberties  of  any  county  within  the  city  of  New  York,  where  tbe 
sum  claimed  does  not  exceed  five  hundred  dollars  and  costs. 

0.  An  action  to  recover  one  or  more  chattels  with  or  withoot 
damages  for  the  taking,  withholding  or  detention  thereof,  whm 
the  value  of  the  chattel  or  of  all  the  chattels  as  stated  in  thp 
aflidavit  made  on  the  part  of  the  plaintiff  does  not  exceed  five 
hundred  dollars. 

10.  An  action  to  foreclose  a  lien  upon  a  chattel  for  a  sum  of 
money,  in  any  case  where  such  a  lien  exists  at  the  commewy- 
ment  of  the  action  and  where  the  amount  of  the  lien  does  not 
exceed  five  himdred  dollars,  exclusive  of  interest  and  costs. 

11.  An  action  to  enforce  a  mechanic's  lien  on  real  property  Id 
which  the  court  siiall  have  power  to  render  judgment  for  the  sniu 
due,  and  to  declare  the  amount  a  vahd  lien  against  the  interf>t 
of  the  defendant  in  the  property  described  in  the  complaint,  it 
the  time  of  the  filing  of  the  lien,  where  the  amount  does  not  ex- 
ceed five  hundred  dollars,  exclusive  of  interest  and  costs,  bot 
said  court  cannot  render  judgment  for  the  foreclosure  and  n^ 

Je  •'       of  the  property. 

^  12.  A  summary  proceeding  under  title  two  of  chapter  sevwiteefl 

of  the  code  of  civil  procedure  to  recover  possession  of  real  prop 
orty  which,   or   a   portion   of  which,   is   situated   within  the  dis- 
trict  wherein  the  application  for  such  I'ccovery  is  made.    Soffc 
proceeding  may  be  tried  with  or  wHhout  a  jury,  which  may  1* 
demanded  by  any  party  thereto.       The  court  in  either  case  ha? 
•or  upon   application,   to  allow  the  petition  or  answer  to  be 
^d,   at  any   time,   if   substantial  justice  will   be  promoted 
and  the  rights  of  the  parties  have  not  been  inpaired  by 

1316 


MUNICIPAL  COURT  ACT. 

reason  of  the  defective  pleading^  to  direct  or  Bet  aside  a  verdict, 
and  to  grant  or  deny  a  motion  for  a  new  trial,  and  an  appeal  may 
be  taken  therefrom. 

13.  An  action  for  damages  for  fraud  or  deceit  where  the  dam- 
ages claimed  do  not  exceed  five  hvuulrod  dollars. 

14.  An  action  to  recover  damages  for  a  personal  injury,  or  for 
l^rss  of  services  or  for  medical  or  other  necessary  expenses  occa- 
sioned thereby,  or  an  injury  to  property,  where  the  sum  claimed 
does  not  exceed  five  hundred  dollars,  and  costs,  excepting  how- 
ever, actions  to  recover  damages  for  an  n^^sault,  battery,  malicious 
prosecution,  false  imprisonment,  libel,  slandu*,  criininal  conver- 
sation, seduction,  or  loss  of  society  of  husband  or  wife. 

15.  To  issue  or  vacate  a  refpiisition  to  replevy,  a  warrant  of 
attachment,  or  an  order  of  arrest;  or  grant  or  vacate  a  stay  of 
execution,  oi  of  proceedings,  within  the  limitations  provided  in 
this  act.    Bttt  such  stay  shall  not  exceed  five  days. 

16.  To  render  judgment  in  an  action  or  make  a  final  order  in 
smnmary  proceedings  upon  confession  or  upon  the  consent  of 
both  parties. 

17.  Other  ciril  actions  or  proceedings  of  which  district  courts 
in  the  cit;^'  of  New  York,  or  justices  of  the  peace  had  jurisdiction 
<»n  the  thirty-first  day  of  December,  eighteen  hundred  and  ninety- 
seven,  except  such  as  shall  be  expressly  excluded  by  this  act. 

18.  The  jurisdiction  extends  to  actions  against  the  city  of  New 
York,  a  domestic  cornoratitm,  or  a  foreign  cori)oration  having  an 
office  in  the  city  of  New  York,  an  administrator  or  executor  ar; 
Kuch,  where  ihe  amount  claimed  does  not  exceed  five  hundred 
dollars,  exclusive  of  interest  and  costs. 

19.  In  an  action  or  a  suumiary  proceeding,  to  direct  or  sot 
aside  a  verdict,  vacate,  amend  or  modify  a  judgment  or  final 
order,  rendered,  or  made  on  consent,  confession,  inquest  or  trial, 
grant  a  new  trial,  open  a  default,  or  in  a  proper  case  grant  a 
new  trial  on  the  ground  of  fraud  or  newly  discovered  evidence. 

L.    1882.   ch.   410.    5   1285;   L.    1901.   x-h.   446,   5   1364;   L.   1905,    ch.   513;    L. 
1907.    ch.     — .    In   elTect   Sept.    1,    1907. 

§   2.   9io   Jarlfidiedon    lit   certiiln.   oaftes. 

The  said  municipal  eonrt  i'annot  take  c(>guizance  of  any  civil 
actions  in  eitlier  of  the  following  cases: 

1.  Where  the  title  to  real  f>roperty  comes  in  question  as  pre- 
scribed in  title  ft)ur  of  this  act.  Rut  in  an  action  brought  in 
said  court,  the  surety  upon  the  defendants  undertaking  is  liable 
in  the  case  specified  in  section  one  hundred  and  eighty  of  this 
act,  to  any  amount  for  which  judgment  niis"ht  have  been  ren- 
dered by  said  court  if  the  answer  and  undertaking  had  not  been 
delivered. 

2.  Said  court  shall  not  have  any  equity  jurisdiction,  except 
howeTor  that  this  subdivision,  shall  not  be  so  construed  as  to 
prevent  a  person  to  or  against  whom  a  precept  is  issued  ns  pro- 
vided in  title  two  of  chapter  seventeen  of  tlie  code  of  civil  pro- 
cedure, from  setting  up  an  equitable  defence  in  summary  pro- 
ceedings. 

L.    ltK)l.    ch.    466.    S   13SS. 

!  3.  [Repealed  by  L.  1004,  ch.  598;  K  1007,  eh.  207.1 

An  Inpffectnal  attempt  to  repeal  this  section  was  made  by  L.  1904,  ch.  598. 
The  repeal  of  such  section  shall  not  affect  the  prosecutloa  of  any  action 
heretofore  removrd  from  any  municipal  court  of  tlio  city  of  New  York  pur- 
Boant  to  the  previsions  of  such  section. 
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S  4.  Contempt  of  oovrtj  criminal. 

The  said  court  has  power  to  punish  for  a  criminal  contempt,  i 
person  guilty  of  either  of  the  following  acts  and  no  others: 

1.  Disorderly,  contemptuous  or  insolent  behavior,  committed 
during  its  sitting,  in  its  immediate  view  and  presence,  joad 
directly  tending  to  interrupt  its  proceedings,  or  to  impair  the 
respect  due  to  its  authority. 

2.  Breach  of  the  peace,  noise  or  other  disturbance  directir 
tending  to  interrupt  its  proceedings. 

3.  Wilful  disobedience  to  its  lawful  mandates. 

4.  Resistance  wilfully  ofifered  to  its  lawful  mandates. 

5.  Contumacious  and  unlawful  refusal  to  be  sworn  as  a  wit- 
ness, or  after  being  sworn,  to  answer  any  legal  and  proper  in- 
terrogatory. 

6.  Publication  of  a  false  or  grossly  inaccurate  report  of  its 
proceedings.  But  a  court  cannot  punish  as  a  contempt,  the  pab- 
lication  of  a  true,  full  and  fair  report  of  a  trial,  argnmeBt, 
decision  or  other  proceeding  thereon. 

O.  C.  P.,  §  8;  U  1882,  ch.  410.  9  1288;  L.  1901,  ch.  466,  (  1369. 


§  5.  Punishment. 

Punishment  for  a  contempt,  specified  in  the  last  section,  may 
be  by  fine,  not  exceeding  two  hundred  and  fifty  dollars,  or  1^^ 
imprisonment  not  exceeding  thirty  days,  in  the  jail  of  the  coantf 
where  the  court  is  sitting,  or  both,  in  the  discretion  of  the  court- 
Where  a  person  is  committed  to  jail,  for  the  non-payment  of  sudi 
a  fine,  he  must  be  discharged  at  the  expiration  of  thirty  days; 
but  where  he  is  also  committed  for  a  definite  time,  the  thirty 
days  must  be  computed  from  the  expiration  of  the  definite  time. 

C.  a  P..  §  9;  L.  1882,  ch.  410,  g  1288;  L.  1901,  ch.  466,  f  1369. 


S  6.  In  -rleT(v  of  conrtj  hofv  pnnlshed* 

Such  a  contempt,  committed  in  the  immediate  view  and  pres- 
ence of  the  court,  may  be  punished  summarily.  When  not  so 
committed,  the  party  charged  must  be  notihed  of  the  accust- 
tion,  and  have  a  reasonable  time  to  make  a  defence,  and  the 
court  may  issue  a  warrant  directed  generally  to  any  marsiul 
requiring  him  to  bring  the  offender  before  the  court,  WTiere  « 
person  is  committed  for  such  a  contempt,  the  particulai  circum- 
stance of  his  offence  must  be  set  forth  in  the  mamlate  of  coi&- 
mitmeut. 

C.  O.  p.,  fl  10,  11;  li.  1882,  ch.  410,  |  1288;  L.  1901,  ch.  466,  §  1969. 


S  7.  Precedlnar  tliree  sections  limited. 

Punishment  for  a  contempt,  as  herein  prescribed,  does  not  hif 
an  indictment  for  the  same  offence;  but  where  a  person  who  hi» 
been  so  punished  is  convicted  on  such  an  indictment,  the  courts 
in  sentencing  him, '  must  take  into  consideration  the  preTioat 
punishment. 
C.  C.  P..  I  12. 
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I  8.  Contempts  puniahaMe  civilly. 

The  court  has  power  to  punish,  by  fine  and  imprisonment,  or 
either,  a  oeglect  or  violation  of  duty,  or  other  misconduct,  by 
which  a  right  or  remedy  of  a  party  to  a  civil  action  or  special 
proceeding,  pending  in  the  court  may  be  defeated,  impaired, 
impeded,  or  prejudiced,  in  either  of  the  following  cases: 

1.  An  attorney,  counsellor,  clerk,  sheriff,  marshal,  coroner,  or 
other  person,  in  any  manner  duly  selected  or  appointed  to  per- 
form a  judicial  or  ministerial  service,  for  a  misbehavior  in  his 
office  or  trust,  or  for  a  wilful  neglect  or  violation  of  duty  therein; 
or  for  disobedience  to  a  lawful  mandate  of  the  court,  or  of  a 
judge  thereof,  or  of  an  officer  authorized  to  perform  the  duties 
of  such  a  judge. 

2.  A  party  to  the  action  or  special  proceeding,  for  putting  in 
fictitious  bail  or  a  fictitious  surety,  or  for  any  deceit  or  abuse  of 
a  mandate  or  proceeding  of  the  court. 

3.  A  party  to  the  action  or  special  proceeding,  an  attorney^ 
counsellor,  or  other  person,  for  the  non-payment  of  a  sum  of 
money  ordered  or  adjudged  by  the  court  to  be  paid,  in  a  case 
where  by  law  execution  cannot  be  awarded  for  the  collection 
of  such  sum;  or  for  any  other  disobedience  to  a  lawful  mandate 
of  the  court. 

4.  A  person  for  assuming  to  be  an-  attorney  or  counsellor,  or 
other. officer  of  the  court,  and  acting  as  such  without  authority; 
for  rescuing  any  property  or  person  in  the  custody  of  an  oUcer, 
by  virtue  of  a  mandate  of  the  court;  for  unlawfully  detaining 
or  fraudulently  preventing,  or  disabling  from  attending  or  tes- 
tifying, a  witness,  or  a  party  to  the  action  or  special  proceed- 
ing, while  going  to,  remaining  at,  or  returning  from,  the  sitting 
where  it  is  noticed  for  trial  or  hearing;  and  for  any  other  unlaw- 
ful interference  with  the  proceedings  therein. 

5.  A  person  subpoenaed  as  a  witness,  for  refusing  or  neglect- 
ing to  obey  the  subpoena,  or  to  attend,  or  to  be  sworn  or  to 
answer  as  witness. 

6.  A  person  duly  notified  to  attend  as  a  juror  at  a  term  of 
the  court,  for  improperly  conversing  with  a  party  to  an  action 
or  special  proceedmg,  to  be  tried  at  that  terra,  or  with  any  other 
person  in  relation  to  the  merits  of  that  action  or  special  pro- 
ceeding; or  for  receiving  a  communication  from  any  other  person, 
in  relation  to  the  merits  of  such  an  action  or  special  proceeding. 
without  immediately  disclosing  the  same  to  the  court. 

7.  In  any  other  case  where  an  attachment  or  any  other  pro- 
ceeding to  pimish  for  a  contempt,  has  been  usually  adopted  and 
practiced  in  a  court  of  record,  to  enforce  a  civil  remedy  of  n 
party  to  an  action,  or  special  proceeding  in  that  court,  or  to  pro- 
tect the  right  of  a  party. 

CO.  P.,  9  14;  I/.  1882,  cb.  410,  S  1288;  L.  1001,  ch.  466,   §  1368. 

I  9.  Prooeva)  nrliere  aeirvlce  may  be  made. 

The  court  shall  have  power  to  send  its  process  and  other  man- 
dates in  an  action  or  special  proceeding  of  which  it  has  juris- 
diction to  any  part  of  the  city  of  New  York  for  servioo  or  execu- 
tion, and  to  enforce  obedience  thereto,  and  the  power  and  au- 
thority of  said  court  extends  to  the  whole  of  said  city  of  New 
York,  without  limitation,  except  as  expressly  prescribed  in  this  act. 

Lu  1901,   ch.   466,   |   1368. 
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§  10.  Justice  to  adminilstcr  oatlts^  et  cetera. 

The  justices  of  said  court  may,  in  the  city  of  New  York,  by 
virtue  of  tlieir  office,  administer  oaths,  take  depositions  and 
acknowledgments,  and  certify  the  same  in  the  manner  and  with 
like  effect  as  justices  of  courts  of  record. 

L..  1901,  ch.  4G6,  §  1379. 

§    11.    [Am'rt,  1004.]     Board  of  Jniittces, 

The  justices  of  said  court  shall  constitute  the  board  of  ju>- 
tice.s  of  the  municipal  court  and  discharge  the  functions  thereof. 
They  may  elect  a  president  from  their  own  number  and  at 
pleasure  remove  him  and  elect  a  successor.  All  meetings  of  said 
board  shall  be  public  and  all  proceedings  shall  be  recorded  in  its 
books  of  minutes,  bj^  its  secretary  and  shall  be  preserved.  Such 
board  may  designate  a  clerk  of  said  court  for  one  of  said  dis- 
tricts to  act  as  secretary  of  said  board,  and  from  time  to  time 
substitute  another  and  fix  a  compensation  to  be  paid  for  such 
service,  not  exceeding  the  sum  of  five  hundred  dollars  per  annum. 
Such  board  may  also  designate  an  attendant  of  such  court  to  act 
as .  attendant  of  said  board,  and  from  time  to  time  substitute 
another,  and  fix  a  reasonable  compensation  to  be  paid  for  such 
service.  Such  board  shall  establish  public  rules  relative  to  it< 
meetings,  which  as  far  as  possible  shall  be  held  at  regular  time*s 
to  the  keeping  and  preservation  of  its  minutes  and  to  the  public 
inspection  of  the  same  under  the  care  of  the  secretary  at  reason- 
able times. 

L.  1901.  ch.  466,  S  1474;  L.  1904.  ch.  7SS.    In  effect  May  14.  1904. 
§  12.   [Am'd»  1008.]     Board  to  make  rule*. 

Said  board  of  justices  shall  adopt,  and  from  time  to  time  may 
amend  or  add  to  rules  relating  to  the  following  subjects: 

1.  As  to  the  hours  at  which  court  shal^  be  opened  on  each  day, 
and  what  officers  shall  be  in  attendance. 

2.  As  to  the  order  of  business  and  manner  of  its  discharge. 

3.  As  to  the  manner  in  which  the  clerks,  assistant  clerks, 
stenographers,  interpreters,  attendants  and  employees  shall  p<"i^ 
form  their  duties,  the  manner  of  keeping  records  and  papers,  the 
collection  and  disposition  of  moneys  and  keeping  accounts  of  the 
same. 

4.  As  to  the  maintenance  of  order  in  and  about  the  courts  and 
officers  thereof. 

5.  As  to  the  forms  and  practice  in  said  court. 

().  [Adiiedy  10O3.]  As  to  a  calendar  in  each  district  of  aciiots 
reserved  ;::enerally,  to  which  actions  may  be  transferred  notwith- 
standing the  provisions  of  section  one  hundred  and  ninety-ihrc-e 
and  one  hundred  and  ninety-four  of  this  act. 

7.  [Added,  lOO'l.]  As  to  the  justices  who  shall  hold  session* 
of  said  court  in  each  of  the  districts  at  times  and  places  to  be 
specified  in  said  rules,  which  sessions  shall  begin  at  nine  o'diK-k 
in  the  forenoon,  and  to  provide  for  such  a  rotation  of  the  jnsti«^ 
holding  the  same  as  that  each  justice  after  holding  court  in  hi^ 
own  district  for  one  month  shall  sit  in  at  least  five  of  such  othf-r 
districts,  at  least  once  for  a  period  of  one  month  at  n  time  pr**- 
vious  to  his  return  to  the  district  for  which  he  shall  have  btnn 
elected  or  api)()iuted,  provided  that  the  ju.stices  elected  or  ap- 
point<'d  for  any  horou^^li  shall  hold  court  in  such  b<iroush,  but 
if  a  vacancy  exists,  or  the  illness  or  other  inability  of  any  justice 
assigned  to  hold  court  prevents  his  attendance,  any  other  justice 
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of  said  court  may  hold  the  same.  Snch  rules  respecting  rotation 
and  the  designation  of  justices,  shall  be  made  on  or  before  the 
first  Monday  of  December  in  each  year,  and  shall  be  published 
in  the  New  York  law  journal,  and  one  newspaper  published  in 
each  borough  at  least  once  before  the  first  day  of  January  fol- 
lowing and  shall  go  into  effect  on  such  latter  day. 

L.   1001,  ch.  466,  i  1375;  L.  1003,  ch.  282;  L.  1004,  ch.  508.     In 
effect  June  1,  1004. 


S  18.     Court)  by  -whom  held. 

A  justice  of  the  municipal  court  of  the  city  of  New  York  shall 
bold  court  in  the  district  for  which  he  was  elected  or  appointed 
to  fill  a  vacancy,  but  if  a  vacancy  exists  or  the  illness  or  inability 
of  any  justice  prevents  his  attendance  any  other  justice  of  said 
court  may  hold  court  in  said  district  and,  if  at  any  trme  before 
or  after  the  commencement  of  the  trial,  it  shall  appear  to  the  sat- 
isfaction of  the  justice  that  he  is  a  necessary  witness  in  the  trial 
of  the  cause,  or  otherwise  disqualified  to  try  the  same,  he  shall, 
by  an  order  entered  in  the  cause,  order  the  same  and  the  papers 
in  the  same  to  be  transferred  to  an  adjoining  district. 


§  14.  Concnrrence  of  majority. 

The  concurrence  of  a  majority  of  all  the  members  of  said  board 
shall  be  necessary  to  adopt  any  resolution  thereof. 

L.   1001,  ch.  466,  {  1376. 


f  15.  Actlom  may  be  continued  before  another  Justice. 

The  trial  of  an  action  or  special  proceeding  may  be  continued 
from  day  to  day.  or  from  one  day  to  any  other  day  or  days  until 
the  same  is  finisned.  A  special  proceeding  commenced  before  one 
justice  may  bo  continued  b<?fore  any  other  justice  having  juris- 
diction of  the  subjoct-mattor.  the  same  as  though  it  had  been 
uTvinally  commenced  before  him.  A  transcript  of  any  proceed- 
ings had  before  either  of  said  justices,  or  of  any  paper  filed  with 
the  clerk,  or  of  the  minutes  of  any  testimony  taken  by  or  before 
said  justice,  certified  by  the  clerk  or  said  justice  to  be  correct, 
shall  be  presumptive  evidence  of  the  facts  therein  contained. 


§  lO.  Death  or  rcmoTal  of  Justice  not  to  Impair  proceed- 
Imirsy  ct  cetera. 

No  process,  action,  judgment,  execution  or  proceeding  shall 
abate  or  be  discontinued  by  reason  of  the  death,  removal  from 
office,  or  vacancy  in  office  of  any  justice,  but  the  respective  suc- 
cessor in  office  of  the  said  justice  shall  proceed  to  hear,  try, 
determine  and  give  judgment  in  and  upon  the  snnie,  and  upon 
all  matters  and  things  pending  before  and  undocidod  or  not  acted 
upon  or  indorsed  by  their  predecessors  in  otfice.  with  the  same 
powers,  jurisdiction,  and  authority,  as  their  predecessors  had. 
L.  1867,  ch.  344;  L.  1882,  ch.  410,  §  1300. 
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§17.  Conrt)  ^vhcre  held. 

The  said  court  shall  be  held  in  each  of  the  districts  by  a  justice 
of  said  court,  at  the  places  provided  by  the  commissioners  of 
the  sinking  fund,  and  in  accordance  with  law,  at  such  hours  in 
every  judicial  day  or  so  often  as  the  board  of  justices  of  the  mu- 
nicipal court  shall  direct,  and  must  continue  in  session  so  Ion;:  &$ 
the  public  interest  Requires;  and  it  shall  be  the  duty  of  the  com- 
missioners of  the  sinking  fund  to  provide  a  suitable  place  for  the 
holding  of  said  court  in  each  of  said  districts,  provided  that  moT^ 
than  one  place  for  holding  such  court  may  be  provided  at  anv 
time  after  this  act  takes  effect  in  any  district,  if  the  said  boanl 
of  justices  shall  certify  that  the  public  convenience  requires  such 
additional  number  of  places. 
L.  1882,  ch.  410,  §  1291;  L.   1901,  ch.  406,  f  1371. 

§  IS.   Senlni. 

The  said  court  in  each  district  shall  have  official  seals  furnished 
at  the  expense  of  the  city,  on  which  shall  be  engraved  the  arms' 
of  the  state  of  New  York,  **  Borough  of  Manhattan  "  (or  what- 
ever the  borough  may  be),  *'  First  District  "  (or  whatever  the 
district  may  be),  but  nothing  herein  contained  shall  authorize 
such  court  to  issue  certificates  of  naturalization. 

L.  1882,  ch.  410,  §  1203;  L.  1001,  ch.  466,  S  1372 

§  10.  AcccMB  to  conrt-honsoH. 

The  justices  of  said  court  shall  have  access  and  possession  of 
the  court-houses;  and  it  shall  be  the  duty  of  the  board  of  alder 
men  of  the  city  of  New  York  and  its  several  officers  charged 
with  duties  in  that  behalf  to  supply  and  pay  for  whatever  ma^ 
be  necessary  for  the  transaction  of  the  business  of  said  court, 
and  the  justices  thereof,  and  to  supply  all  proper  accommoda- 
tions, books,  stationery  and  furniture,  and  to  pay  all  salarie*, 
coniponsa lions  and  expenses  and  disbursements  hel'ein  authoriaed, 
and  the  board  of  estimate  and  apportionment  shall  annually 
include  in  its  final  estimate  such  sums  as  may  be  necessary  t« 
pay  the  same. 
L.  loai.  ch.  400,  i  1380. 

§20.  Code,  rnlcH  of  supreme  court  Applicable)  -wliev. 

The  provisions  of  the  code  of  civil  procedure  and  rules  and 
rcgnlntinns  of  the  H"preme  court  as  they  may  be  from  time  t" 
lMiu\  <hu]\  apply  to  the  municipal  court  as  far  as  the  same  ca» 
}to  nindc  applicnble,  and  are  not  in  conflict  with  the  provisions  of 
this  act;  in  case  of  such  conflict  this  act  shall  govern. 

L.   1001,  ch.  400,  I  1377. 
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TITLE  n. 

Actions;  summons;  parties. 

8m.  25.  In  wbat  district  broaght. 
36.  Actions;   hoxir  commenced. 

27.  Summons;  requisites. 

28.  Form  of  aummona. 

29.  Sammons;  corporation  counsel  may  Issao,  et  cetera. 

30.  Service;  alias. 

31.  Method  of  senrice. 

32.  Order  for  service  of  summons,  when  defendant  not  found. 

33.  How  such  service  must  be  made. 

34.  Papers  to  be  filed;   proof  of  service. 

35.  Defendant  when  allowed  to  defend. 

36.  Who  may  serve  summons,  et  cetera. 

37.  Return  day. 

38.  Indorsement  upon  summons. 

39.  Indorsement  upon  summons  where  execution  against  the  person  may 

issue. 

40.  Parties;  appearance  of. 

41.  Guardian  ad  litem. 

42.  Parties;  who  may  be  joined. 

43.  Application  of  this  article  to  defendants  jointly  liable. 

44.  Where  employee  is  party. 

45.  Who  may  petition  for  leave  to  prosecute  as  a  poor  person. 

46.  Contents  of  petition. 

47.  Order  and  petition  to  be  filed;  when  eounspl  assigned. 

48.  When  leave  may  be  annulled. 

49.  When  defendant  may  defend  as  a  poor  person,  et  cetera. 
60.  Defendant's  order. 

51.  Leave  may  be  annulled  as  in  cases  of  plaintiff. 

52.  Appeal  where  plaintiff  or  defendant  poor  person. 

53.  Costs  in  favor  of  petitioner. 

f  25.    [Am'd,  10O4.]     In  what  district  bronvht. 

An  action  or  proceeding  of  which  the  municipal  court  has  juris- 
diction must  be  brought: 

1.  In  a  district  in  which  either  the  plaintiff  or  defendant  or 
one  of  the  plaintiffs  or  one  of  the  defendants  resides,  unless  all 
the  plaintiffs  or  all  the  defendants  reside  out  of  the  city  of  New 
Tork,  in  which  case  the  action  or  proceeding  may  be  brought  in 
said  court  in  any  district;  provided,  however,  that  whenever  any 
action  shajl  be  brought  by  the  assignee  of  the  cause  of  action, 
such  action  shall  upon  the  demand  of  a  defendant  made  as  pro- 
vided in  subdivision  four  of  this  section,  be  transferred  to  the 
district  in  w^hich  the  defendant  resides  and  the  court  must  make 
an  order  for  such  transfer,  as  provided  in  subdivision  four  of 
this  section. 

2.  If  the  defendant  be  a  corporation  created  by  law,  in  a  dis- 
trict in  which  the  plaintiff  or  either  of  the  plaintiffs  resides,  or 
in  which  (if  it  be  a  corporation)  it  transacts  its  general  business 
or  keeps  an  office  or  has  an  agency  established  for  the  transac- 
tion of  business  or  is  established  by  law,  except  the  corporation 
of  the  city  of  New  York,  which  may  sue,  or  be  sued  in  any  dis- 
trict, except  as  provided  for  in  subdivision  five  of  this  section. 

3.  By  plaintiffs  not  residing  in  the  city  of  New  York,  in  the 
district  in  which  the  defendant,  or  one  of  the  defendants  resides, 
and  against  a  defendant  or  defendants,  not  residing  in  said  city, 
in  the  dlatrict  in  which  the  plaintiff  or  one  of  the  plaintiffs  re- 


MUNICIPAL  COURT  ACT. 

sides;  but  where  all  the  parties  reside  out  of  said  city,  the  action 
may  be  brought  in  any  district.  No  person  who  shall  hare  a 
place  in  said  city  for  the  regular  trausaction  of  business  shall  be 
deemed  a  nou- resident  under  the  provisions  of  this  act 

4.  If  the  district  in  which  the  action  or  proceeding  is  brought 
is  not  the  proper  district,  the  action  may,  notwithstanding,  be 
tried  therein,  unless  the  action  is  transferred  to  the  proper  dis- 
trict before  trial  upon  demand  of  the  defendant  made  upon  or 
before  the  joinder  of  issue  in  writing  or  in  open  court,  followed 
hy  the  consent  or  the  plaintiff  given  in  like  manner,  or  the  order 
of  the  court.  The  demand  must  specify  the  district  to  whick 
defendant  requires  the  action  to  be  transferred.  The  court  mnrt 
make  such  order  when  the  district  in  which  the  action  or  pro- 
ceeding is  brought  is  not  the  proper  district,  as  specified  in  this 
section  or  the  next  one,  if  such  demand  be  made. 

5.  All  actions  by  or  on  behalf  of  the  city  of  New  York  to 
recover  a  penalty  or  fine  for  a  violation  of  any  corporation  ordi- 
nance, when  the  amount  of  such  ijenalty  or  fine  shall  not  exceed 
five  hundred  dollars,  must  be  brought  in  the  district  in  which  tie 
violation  of  such  ordinance  happened  or  occun.d.  And  all  te- 
tions  to  recover  a  penalty  or  fine  for  a  violation  of  any  provisioa 
of  the  sanitary  code  or  of  any  regulation  of  the  fire  commissioBer 
or  of  any  laws  or  ordinances  which  either  the  health  or  fire 
department  is  authorized,  empowered  and  especially  charged  ti 
enforce,  where  the  amount  of  such  penalty  or  fine  shall  not  ex- 
ceed five  hundred  dollars,  must  be  brought  in  the  district  ii 
which  such  violation  happened  or  occurred. 

L.  1901,  ch.  466,  §  1370.  am'd  by  ch.  83,  L.  1904,  and  by  L.  IVA, 
ch.  625. 


§  20.  Action)  hoiT  commenced. 

An  action  brought  in  the  municipal  court  of  the  city  of  New 
York,  must  be  commenced  by  the  service  of  a  sommons*  or  the 
voluntary  appearance  of  and  joinder  of  issues  by  the  parties. 

L.   1882.  ch.  410,   §  1286. 


S  27.  Snmmonii;  re^nialtes. 

The  summons  must  be  addressed  to  the  defendant  by  name,  or 
if  his  name  be  unknown,  by  a  fictitious  name,  and  must  summca 
him  to  appear  before  the  court,  at  the  court-room  thereof,  and  it 
till'  time  specified  therein,  to  answer  the  complaint  of  the  plaintiS^ 
mid  must  state  the  amount  for  which  the  plaintiff  will  take  jodf* 
meiit  if  the  defendfint  fail  to  appear  and  answer;  it  mnst  be 
issued  and  subscribed  by  the  clerk  of  the  court  in  the  di<trkt 
out  of  which  the  same  is  issued,  or  by  his  assistant  io  the  nune 
of  such  clerk,  except  as  provided  in  section  twenty-five  of  this  act 

L.   1882,   cb.  410,   {  1207. 


I  28.  Form  of  nvmmonii. 

Tlie  summons  must  be  substantially  in  the  following  form,  cte 
blanks  being  properly  filled  out. 
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MUNICIPAL  COURT  OP  THE  CITY  OF  NEW  YORK. 
Borough  of  ,  district 


plaintiff, 
against 


Summons. 


defendant. . 
b  the  above  named  defendant: 

Yon   are   hereby   summoned   and   required   to    appear   in    this 
ition  in  the  municipal  court  of  the  city  of  New  York,  borough 

' , district,  in  the  court  room  thereof, 

I ^. . .,  in  the  city  of  New  York,  on  the day  of 

19. .,  at o'clock  in  the  forenoon,  to  answer 

te  complaint  of  the  plaintiff  in  this  action,  who,   if  you  then 
jl  to  appear  and  answer  will  tal^e  judgment  against  you  for 

le  sum  of dollars,  with  interest  from  the day 

! ,  19.  .,  together  with  the  costs  of  this  action. 

Dated,  New  York, 19. .. 


?*«w.]  Clerk. 

I  29.  [Am'd,  lOOft.]  aummonM)  attorney-flreneral  and  corpo- 
ition  coansel  may  Imiue,  et  e«tera. 

In  any  and  all  actions  brought  in  the  name  of  the  people  of  tlu? 
ite  of  New  York  by  the  attorney -general  or  in  the  name  of  the 
ty  of  New  York,  or  of  any  department,  board,  or  offictT  thoreof, 
r  the  corporation  counsel  of  tno  city  of  New  York,  as  attorney 
r  said  city,  or  said  department,  board  or  officer  thereof,  to 
cover  a  penalty  or  penalties  for  the  violation  of  any  laws  or 
dinance,  the  summons  may  be  issued  out  of  said  rourt  by  the 
torney-general  or  by  the  corporation  counsel  in  his  own  name 
ithout  the  same  being  subscribed  by  the  clerk  of  the  court 
iere  such  action  or  actions  are  brought,  and  in  such  actions  the 
torney-general  or  the  corporation  counsel  shall  not  be  required 
,pay  to  the  clerk  of  the  court  the  fees  in  the  action,  but  shall 
count  therefor  to  the  city  treasurer  and  shall  collect  the  same 
jm  the  defendant,  when  judgment  is  recovered:  and  no  fees 
costs  shall  be  demanded  of  the  people  of  the  state  of  New  York 
the  attorney-general  or  of  the  said  the  city  of  New  York,  or 
y  board  or  officer  thereof  in  any  such  suit  or  proceeding. 
..  lOW,  cb.  466,  §  1384;  L.  1906,  cli.  73.  In  effect  March  17,  19(X>. 
•SO.  Service;  alian. 

An  action  shall  be  deemed  commenced,  at  tho  time  the  summons 
actually  delivered  for  service.  If  the  marshal,  or  other  person 
ring  the  summons  to  serve,  cannot  lind  the  defendant  so  as  to 
fVe  him  therewith  as  required  by  this  act,  he  must  so  return. 
d  the  clerk  shall,  at  the  request  of  the  plaintiff,  if  made  between 
e  last  day  when  service  could  be  had  and  the  return  day  men- 
►ned  in  said  summons  or  alias,  including  sneh  return  day,  con- 
me  from  time  to  time  to  issue  another  summons,  to  be  known 

and  stamped  "  alias,"  until  the  defendant  is  served. 
..  1852,  ch.  410,  8  1303. 

31.  Hetbod  of  nervlee. 

The  summons  must  be  served  as  follows: 

1.  If  an  action  be  against  a  corporation,  by  delivery  of  a  copy 
title  president  or  other  head  of  the  corporation,  or  to  the  secre- 

tj,  cashier,  or  managing  agent  thereof,  lint  when  no  such  officer 
ndes  in  the  city,  to  a  director  .v.sident  therein. 

2,  If  against  a  minor  under  the  age  of  fourteen  years,  by  de- 
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livery  of  a  copy  to  such  minor,  and  also  to  his  father,  mother  or 
guardian,  or  if  they  be  not  within  the  city,  then  to  any  person 
having  the  care  or  control  of  said  minor,  or  with  whom  he  resides, 
or  in  whose  service  he  is. 

3.  If  against  a  person  judicially  declared  to  be  of  unsovral 
mind,  or  incapable  of  conducting  his  own  affairs  in  consequ^ncf 
of  habitual  drunkenness,  or  for  any  other  cause,  and  for  vhoa 
a  committee  has  been  appointed,  by  delivery  of  a  copy  to  sick 
committee  and  of  the  defendant  personally. 

4.  In  all  other  cases  to  the  defendant  personally,  except  as  Id 
this  act  otherwise  specially  provided. 

L:    1882.    ch.    410,    $    1300. 

§  ;t2.  Order  for  ncrvloe  of  nnmmaiis)  -vrlien  defendaaf  atl 
found. 

An  order  for  the  service  of  a  summons  upon  a  defendant  le 
s-iding  within  the  city,  may  be  made  by  the  court  in  the  distrirt 
in  which  an  action  is  brought  after  an  alias  summons  has  bert 
duly  issued,  upon  satisfactory  proof  by  the  affidavit  of  a  persr* 
not  a  party  to  the  action,  and  the  return  of  a  marshal,  thit 
proper  and  diligent  effort  has  been  made  to  serve  the  sammtas 
upon  the  defendant,  and  that  the  place  of  his  sojourn  cannot  h 
found,  or  if  he  is  within  the  city  that  he  avoids  service  so  that 
personal  service  could  not  be  made.  i 

C.  C.P..  1435.  j 

S  33.  Ho-«r  suGli  service  nivst  be  made.  | 

The  order  must  direct  that  the  service  of  the  summons  be  mt 
by  leaving  a  copy  thereof,  and  of  the  order,  at  the  residence 
the  defendant,  with  a  person  of  proper  age,  if  upon  reason* 
application,  admittance  can  be  obtained,  and  such  person  fo 
who  will  .receive  it;  or,   if  admittance  cannot  be  obtained, 
such  a  person  found,  by  affixing  the  same  to  the  outer  or  oi 
door  of  the  defendant's  residence,  and  hj  depositing  another 
thereof,  properly  enclosed  in  a  post-paid  wrapper,  addressed 
him,  at  his  place  of  residence,  in  a  post-office  in  the  boroujrfc 
which  he  resides;  or  upon  proof  being  made  by  affidavit  that 
such  residence  can  be  found,  service  of  the  summons  may  be 
in  such  manner  as  the  court  may  direct. 

0.  0.  P.,  §  436. 

{  34.  Papers  to  be  filed  |  proof  of  serrloe. 

The  order,  and  the  papers  upon  which  it  was  granted,  must 
filed,  and  the  service  must  be  made,  not  less  than  six  days  bef 
the  return  day  of  the  summons;  otherwise  the  order  becom<^ 
operative.    On  filing  an  affidavit  showing  service  according  to 
order,  the  summons  is  deemed  served  and  the  same  p 
may  be  taken  thereupon,  as  if  personal  service  thereof  had 
made  except  that  no  execution  against  the  person  shall  isane 
a  judgment  obtained  after  such  service. 

O.  C.  p.,  §  437. 

§  85.  Defendant  "when  allo^wed  to  defend. 

Where  the  summons  is  served,  pursuant  to  an  order  made 
herein  prescribed,  and  the  defendant  so  served  does  not  api 
he  or  his  representative  must  upon  good  cause  shown  and  nj 
just  terms  be  allowed  to  defend  the  action  at  any  time  wit" 
six  months  after  personal  service  of  written  notice  thereof:  or 
such  notice  hns  not  been  served,  within  two  years  after  the 
of  the  judgment.    If  the  defense  is  successfn],  and  (he  jnilgi 
or   any   part   thereof   has   been   collected   or  otherwise  enfoi 
such  restitution  may  thereupon  bo  compelled  as  the  court 
but  the  title  to  property  sold,  to  a  purchaser  in  good  faitt 
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Iff^t^l'thereb;*''""""  '''"'''  "^^  *'«'  i^^^'^'-  ""aU  not  be 

C.  C.  p.,  S  445. 

1^  ^^^   *"*'"   "erve   Nummonia,   et  cetera. 

I*-  1882.   ch.   410,   f  1301. 
§37.  RetarnL   day. 

L  1882,   ch.  410,   f  1208. 

8  38.   Indorffement  npon  «aininoni!i. 

L   on^  °^  ordinance  must   bo  indorsed   upon  the  com-  of 

ne  snmmons  so  de  ivered  in   th"   folloninn-   fnr.Vi "  ••    »      '^- 
o  the  provision,  of,"  et  cetera.-  ndding       "h^  a  d";TiDtiorof  tb! 
^H^u^'"  '"•'"P»?'^«  "«  ^'i'l  i'1-nfif.v  it  with  conTenifrnt  certainty 
Iren    fn -iT*'"-':'"*^  l^^   *T^'""    "■   Penalties   or   forfeitures   are 
„7  ;i.<P  ^'^7''n*  sections  thereof,  for  different  acta  or  oniNsiona 
nd  the  proof  of  service  of  stieh  summons  must  show  That  fbo 
gpy^served   on   the   defendant   likewise   had    such  Indowemen? 

C.  C.  p..  {  1807. 

I 

139.  Imdoriieinent      upon      ■nmmonai      wh... 

*»ln.t  the  »er.o«  may  be  1,."^?    "'      """•      execution 

In  an  action  where  an  execution  may  issue  against  the  uerson 
pon  a  judgment  rendered  in  favor     of  the  iSnlntiff    ....i, 
erifie.1  complaint  is  served.  with"Z  summons^ 'a  "g*enoraf 're?er" 
PPe  to  that  fact  must  be  indorsed  by  the  clerk  upon  the  su  u- 

r  for?„^-  "••  PlainHff''^^„f  ''"  T/^^  "°  ;Iofendant  fn  the  foZv- 
W  form.  Plaintiff  claims  defendant  s  liable  to  arrest  and 
npnsonment  m  this  case."  In  the  event  of  there  being  no  sSch 
Kbraement.  no  execution  against  the  person  shall  issued  Snd  the 
roof  of  service  of  such  summons  must  show  that  the  codv 
'JTod  on  the  defendant  likewise  had  such  indorsement  upon  ?t 

140.  Partiesi  appearance  of. 

A  party  to  an  action  in  the  municipal  court  of  the  citv  of  New 
orK,  who  IS  of  full  age,  may  appear  and  prosecute  or  defend  the 
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same,  in  i[)erson  or  by  nn  attorney,  at  hie  election,  unless  hp  hs! 
been  judicially  declared  to  be  incompetent  to  manage  his  affain. 
C.  C.  r.,  §  28S6;  sec,  nlso,  L.  18S2,  ch.  410,  {  1294. 

§41.  Guardian  ad   litem. 

When  a  guardian  is  necessary  ho  must  be  appointed  by  the 
court  as  follows: 

1.  If  the  infant  be  plaintiff,  the  appointment  must  be  made 
before  the  summons  is  issued,  upon  the  application  of  the  infaol 
if  he  be  of  the  age  of  fourteen  years  or  upwards;  if  under  thl 
nire,  upon  the  application  of  some  relative  or  friend.  The  ooa- 
sent  in  writing  of  the  guardian  to  be  appointed  and  to  be  resp^iB- 
sible  for  costs,  if  he  fail  in  the  action,  must  be  filed  with  the  cler); 
of  the  court,  in  the  district  in  which  the  action  is  brought,  except 
in  cases  where  a  free  summons  is  provided  for  by  this  act. 

2.  After  the  service  and  return  of  a  summons  against  an  infarj 
defendant  no  other  proceedings  shall  be  taken  in  the  action,  until 
a  person  has  been  appointed  to  appear  as  his  guardinn  for  the 
purpose  of  the  action.    Upon  the  nomination  of  the  defendant, 
the  court  must  appoint  a  proper  person  for  that  purpose.    If  ttt 
defendant  docs  not  appear  upon  the  return  of  the  summons, « 
if  he  neglects  or  refuses  to  nominate,  tlie  court  may,  on  theaRili-j 
cation  of  the  plaintiff,  appoint  any  proper  person  as  his  guanlwB  j 
The  written  consent  of  the  person  so  appointed,   must  be  fil«^ , 
with  the  clerk  of  the  court  before  his  appointment.    The  guardian^ 
so  appointed  is  not  responsible  for  any  costs. 

C.  C.  P.,  §  2888;  L.  1882,  ch.   410,   §  1295. 

I 
§42.  Parties;  -vvho  may  be  Joined. 

Parties  plaintiff  or  defendant  may  be  joined  as  follows: 

1.  All  persons  having  an  interest  in  the  subject  of  the  actio* 
and  in  obtaining  tlic  judgment  <lemanded,  may  be  joined  as  pWs^ 
tiffs,  except  as  otherwise  expressly  prescribed  in  this  act. 

2.  Any  person  mny  be  made  a  defendant  who  has  or  claiiu 
an  interest  in  the  controversy  adverse  to  the  plaintiff,  or  vt« 
is  a  necessary  party  defendant,  for  the  complete  determinatioa 
or  settlement  of  a  question  involved  therein,  except  as  otl»f 
wise  expressly  prescribed  in  this  act. 

3.  Every  action  must  be  prosecuted  in  the  name  of  the  rKU 
I)arty  in  interest,  except  that  an  executor  or  administrstor,  i 
trustee  of  an  express  trust,  or  a  person  expressly  authoriied  If 
statute,  may  sue,  without,  joining  with  him  the  |>eraon  for  wbo* 
benefit  the  action  is  prosecuted.  A  person,  with  whom  or  a 
whose  name,  a  contract  is  made  for  the  benefit  of  another,  i;?* 
trustee  of  an  express  trust,  within  the  meaning  of  this  wotit* 

4.  In  an  action  or  special  proceeding  a  married  woman  app?*^ 
prosecutes  or  defends  ah)ne  or  joined  with  other  parties  a!«  if  ^JJ 
was  single.  It  is  not  necessary  or  proper  to  join  h(fr  hu"*!*"* 
with  her  as  a  piirty  in  any  action  or  special  proceedi^  affe»w 
her  sepnrnte  property.  The  husband  is  not  a  necessaiT  or  pn't*' 
party  to  an  action  or  special  .proceeding  to  recover  damag*** '" 
the  person  or  estate  of  his  wife,  and  all  sums  that  roay  I* 
recovered  in  such  actions,  or  special  proceedings  shall  W  tfi* 
separate  property  of  the  wife.  The  husl)and  is  not  a  ntxv«s*|J 
or  proper  party  to  an  acti<ui  or  si>ecinl  proceeding  to  ^'JJ 
damages  to  the  p«M*son,  or  estate,  of  another  on  acconnt  of  ^ 
wrongful  acts  of  his  wife  committed  without  his  instigatwiL 
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5.  Two  or  more  persons,  severally  liable  upon  the  same  written 
instrument;  inchidiuK  the  parties  to  a  bill  of  exchange  or  a 
promissory  note,  whether  the  action  is  brought  upon  the  instru- 
ment, or  by  a  party  thereto  to  recover  against  other  parties  liable 
over  to  him;  may,  all  or  any  of  them,  bo  included  as  defendants 
in  the  same  action,  at  the  option  of  the  plaintiff,  and  the  joinder 
of  a  person,  as  defendant  in  an  action,  with  another  person  as 
prescribed  in  this  section,  does  not  affect  his  right,  to  any  order 
or  other  relief,  to  which  he  would  have  been  entitled,  if  he  had 
been  separately  sued  in  the  action. 

C.  C.  p.,  SI  446-457.  3347. 

143.  Application  of  thlm  article  to  defendantH  Jointly 
liable. 

The  last  section  does  not  affect  a  defense  or  other  objection  of 
a  defendant,  gro\\'ing  out  of  the  failure  to  join  in  the  action  two 
or  more  persons  jointly  liable:  and  as  regards  the  other  parties 
to  the  action,  persons  jointly  liable  are  regarded  as  one  party, 
for  every  purpose  contemplated  by  that  section, 

C.  C.  P.,  $  457. 

f  44.  l^ltere  employee  In  party. 

When  an  action  is  brought  by  an  employee  against  an  employer 
for  services  performed  by  su(*h  employee,  male  or  female,  the 
clerk  of  the  said  municipal  court  in  the  district  in  which  the 
action  is  brought,  shall  issue,  a  free  snmmons  when  the  plaintiff's 
demand  is  less  than  fifty  dollars  and  the  plaintiff  is  a  resident 
of  the  city  of  New  York,  and  proof  by  the  plaintiff's  own  aflldaAit 
that  he  has  a  good  and  meritorious  cause  of  action  and  of  the 
nature  of  such  action  and  of  said  plaintiff's  resident'c,  and 
whether  previous  application  therefor  has  been  nnuh*,  shall  be 
duly  presented  to  and  filed  with  the  clerk  of  the  numicipal  court 
where  such  action  shall  be  brought  and  he  shall  not  demand  or 
receive  any  fee  whatsoever  from  the  plaintiff  or  his  agents  o»- 
attorneys  in  such  action,  unless  the  plaintiff  Fhall  demand  a  trial 
jury,  in  which  case  the  plaintiff  must  pay  to  the  clerk  of  the 
municipal  court  where  such  action  shall  be  pending  the  sura  of 
four  dollars  and  fifty  cents. 

L.  lgS2,  ch.  410.  i  141C:  L..  1SS7,  oh.  387. 

i4B.  IVho  may  petition  for  leave  to  pronecate  as  a  poor 
person. 

A  person  whether  an  adult  or  infant,  who  alleges  that  he  has 
n  cause  of  action  against  another  person,  may  apply  by  petition 
to  the  court  for  leave  to  prosecute  as  a  poor  person,  and  to  have 
on  attorney*  and  counsellor  assigned  to  conduct  his  action. 

C.  a  P.,.M58. 

I  4G.  Contents  of  petition. 

The  petition  must  state:  * 

1.  The  nature  of  the  action  brought  or  intended  to  be  brought 

2.  That  the  applicant  is  not  worth  one  hundred  dollars,  besides 
the  wearing  apparel  and  furniture  necessary  for  himself  and  his 
famil.v,  and  the  subject-matter  of  t!i<>  action  and  whether  he 
has  made  any  previous  apiilication  for  leave  to  suo  as  a  poor 
person.    It  must  be  verified  by  the  applicant's  aflSdavIt,  unle«l 
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the  applicant  is  an  infant  under  the  age  of  fourteen  years,  &ii<1 
in  that  case  by  the  affidavit  of  his  guardian  appointed  in  said 
action,  and  supported  by  a  certificate  of  a  counsellor  at  law  !«♦ 
the  effect  that  he  has  examined  the  case  and  is  of  the  opinion 
that  the  applicant  has  a  good  cause  of  action.  The  petition  may. 
however,  be  verified  before  the  clerk  or  assistant  clerk  of  said 
municipal  court  in  the  district  in  which  the  action  is  broufdu. 
and  the  certificate  of  said  clerk  or  assistant  clerk,  that  he  has 
inquired  into  the  facts  of  the  case  and  that  in  his  opinion  th^* 
plaintiff  has  a  prima  facie  cause  of  action,  shall  have  the  saj&t- 
force  and  effect  as  the  certificate  of  an  attorney. 

c.  C.  P.,  1459. 


$47.  Order    and    petition    to   be    flledt    ivlien   comisel 
slgrned. 

The  court  to  which  the  petition  is  presented,  if  satisfied  of  the 
truth  of  the  facts  alleged,  and  that  the  applicant  has  a  &^^ 
cause  of  action,  may,  by  order,  which  may  be  endorsed  on  peti** 
tion,  admit  him  to  prosecute  as  a  poor  person,  and  where  theft- 
is  a  certificate  of  a  counsellor  at  law,  as  prescribed  in  the  Ust 
section,  maj*  assign  to  him  an  attorney  and  counsel  to  prosecute 
his  action,  who  must  act  therein  'without  compensation.  Snrfc 
petition  and  order  must  be  filed  with  the  clerk  of  the  court  a 
the  district  in  which  the  action  is  brought. 

C.  C.  p.,  §  460. 

$  48.  l^'hen   lea.ve  may  be  annulled. 

If  the  person  so  admitted  is  guilty  of  deception  in  the  petitioi 
or  of  improper  conduct  in  the  prosecution  of  the  action,  or  ef 
wilful  or  unnecessary  delay,  the  court,  may  in  its  discretioa. 
annul  the  order,  admitting  him  to  prosecute  as  a  poor  persot: 
and  he  shall  thereafter  be  deprived  of  all  the  privileges  conferred  i 
thereby.  j 

O.  C.  P.,  §  462. 

§  49.  When   defendant   may  defend  as  a   poor  person,  et  \ 
cetera. 

A  dofondant  in  an  action  in  said  court  may  petition  the  coort  i 
in  which  the  action  is  pending  for  leave  to  defend  the  action  as 
a  poor  person,  and  to  have  an  attorney  and  counsellor  assigned  ; 
to  conduct  his  defense;  as  follows: 

t.  By  an  oral  application  made  in  open  court,  by  defendant  ob  | 
the  return  day,  and  a  statement  under  oath,  of  the  same  matters  : 
respecting  his  ability  as  are  required  to  be  contained  in  a    petitioa 
for  leave  to  prosecute  as  a  poor  person;  or 

2.  By  a  petition  verified  before  the  clerk  or  assistant  derk, 
accompanied  by  his  certificate  relating  to  the  defense  in  the  sam* 
manner  as  prescribed  in  section  forty-two  of  this  act;  or 

3.  By  a  verified  petition  supported  by  a  certificate  of  a  coob- 
^ellor  at  law  relating  to  the  defense,  in  the  same  manner  as  pre-  ; 

scribed  in  section  forty-two  of  this  dct.  i 

C.  c.  P.,  §§  46a,  464.  j 

SRO»  Defendant*!!   order.  i 

The  court  to  which  the  application  is  made  or  petition  is  pr?-  ; 
^i«uted  -as.  prescribed,  in  the  last  section,  if  satisfied  of  the  truth 
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'  the  facts  stated  as  to  defendant's  ability,  and  that  the  appli- 
int  has  a  good  defense  if  proTed  on  the  trial,  may,  by  order, 
Imit  him  to  defend  as  a  poor  person  and  may  assign  counsel  to 
rndiict  his  defense,  or  may,  in  case  of  verified  pleadings,  direct 
e  clerk  or  assistant  clerk  of  said  court,  to  prepare  and  file  an 
iswer,  rerified  before  him  by  defendant,  or  may  awiiga  a  coun- 
llor  at  law  present  in  court  to  prepare  and  file  an  anewer  which 
ay  be  verified  before  the  clerk  or  assistant  clerk  of  said  court. 
New.] 

fSl.  Iicave  ■i«7'  be  Aimiilled  as  In  ease  of  plalatlff. 

The  provisions  relating  to  an  order  to  be  made  upon  an  appli- 
tton  for  leave  to  prosecute  as  a  poor  person  and  the  proceed- 
^  subsequent  thereto  apply  to  an  order  and  subsequent  pro- 
edings  upon  an  application  for  leave  to  defend  as  a  poor  person. 

L  C.  P.,  f  466. 

Sas.  Appeal  -wbere  platntftlf  or  defendant  poor  person. 

An  order  made  as  prescribed  in  this  article,  does  not  authorize 
e  petitioner  to  take  or  maintain  an  appeal  as  a  poor  person; 
t  where  an  appeal  is  taken  bj  the  adverse  party  the  order  is 
plicable  in  favor  of  the  petitioner  as  respondent  in  the  appeal. 
!.  c.  P.,  f  466. 

68.  Coats  In  favor  of  petitioner. 

(Vhere  costs  are  awarded  in  favor  of  a  person  who  had  been 
milted  to  prosecute  or  defend  as  a  poor  person  as  prescribed 
this  article,  they  must  be  paid  over  to  his  attorney,  when  col- 
led from  the  adverse  party  and  distributed  among  the  attor- 
ns and  counsel  assigned  to  the  poor  person,  as  the  conrt  directs. 

.C.  P..  1467.  ^^^ 
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TITLE  m. 

Provisional  remedies;  and  actions  to  foreclose  a  lien  oi 

chattel. 

Article  1.  Order  of  arr^t. 

2.  Attachment. 

3.  Roplevln. 

4.  Action  to  foredooe  a  Uen  on  a  ctaatteL 

ARTICI.B  FIRST. 

Order  of  arrest. 

Sec.  66.  Process  to  be  served  by  marshal. 

6C.  In  what  cases  order  of  arrest  to  be  granted. 

67.  Affidavit  and  undertaJilBg  upon  crantiiv- 

68.  What  to  direct. 

59.  Papers  to  be  dellyered  to  arrested  person;  proceedlogi  tlicretpa- 

60.  proceedings  In  ease  Justice  is  a  witness. 

61.  Plaintiff  to  bd  not iftea '6f  WhrAt.  • 

62.  Bail  or  deposit  before  itotara,. 

63.  Bail  may  be  examined. 

64.  Bail  or  deposit  after  return. 

65.  When  and  how  defendant  to  remain  In  cfntody. 

66.  D«ty  of  marshaL     ■ 

67.  I'ndertaking  by   arrested   defendant  on   applying   for  a4Jofan)i^ 
6S.  Motion  to  discharge  from  arrest. 

69.  Privilege  from  arrest. 

70.  Sections  applicable  as;  to  tit/deft^fe1fag«,  et  c«tera. 

S  65.  Procens  to  be  aerved  by  auirabal.  ^    ,     . 

An  order  of  arrest^  warrant  of  attachment  or  reqnisitioQl 
replevy,  issued  by  or  out  of  the  muuiciital  court  of  the  dtjj 
New  York,  shall  be  aerved  and  executed  by  a  marshal  oi  tbi  4 
of  New  York. 

L.  18S2,  ch.  410, 11803.  K.'  i 

i 
{  66.   [Am'dy  1903.]     In  what  eases  ordei^  of  arrest  U  ^ 
Rrrantcd.  , 

An  order  to  arrest  the  defendant  must  or  may  be  P^^ 
directed  to  any  marshal  of  said  city,  in  the  following  case*.  M 
no  female  can  be  arrested  except  for  a  wilful  injury  to  persoit 
property : 

1.  lu  an  action  for  the  recovery  of  damages.  In  a  <*"*j 
action  not  arising  on  contract,  when  the  defendant  is  not  i^ 
dent  of  the  city  of  New  York,  or  is  about  to  remoTC  therefttl 
or  when  the  action  is  for  a  wilful  injury  to  person  or  propertj^ 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or  pmp^i 
embezzled  or  wrongfully  misapplied  or  converted  to  his  o^u* 
by  a  public  oflicer,  or  an  officer  of  a  corporation,  or  an  attoiw 
factor,  broker,  agent  or  clerk,  in  the  course  of  his  eiDpIoymt?D^  i 
such,  or  by  any  other  person  acting  in  a  fiduciary  capacity. 

3.  Where  the  defendant  has  been  guilty  of  a  fraud  in  con)J^ 
iug  the  debt,  or  incurring  the  obligation  for  which  the  icoo^ 
brou^rht.  or  in  concealing  or  disposing  of  the  property,  f«* 
tiikinp,  detention^  or  conversion  of  which  the  action  is  brof 
excei)t  that  no  order  of  arrest  shall  be  granted  in  an  action  J^ 
fied  in  this  subdivision  where  the  debt  contracted  or  ^*J|rJi 
tion  incurred  over  all  payments  and  set-offs  or  the  pW 
taken,  obtained  or  converted,  amounts  to,  or  is  valned  it  ■ 
hundred  dollars,  or  less.  ...«,«*<ii 

4.  When  the  defendant  has  removed,  concealed,  or  ^^*l**j  J 
his  property,  or  is  about  to  do  so,  with  the  intent  to  defriW  ■ 
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creditors,  except  that  no  order  shall  be  granted  in  such  an  action 
unless  the  plaintiff's  claim  or  demand  oyer  all  payments  and  set- 
offs exceeds  one  hundred  dollars. 
L.  1882.  ch.  410, 1  ia04;  L.  1903,  cli.  156.    In  effect  April  8,  1908. 

157.  Afflda-rlt   and   undertaklnflr '  upon   vrantlnv. 

Before  an  oMer  of  arrest  shall  issue,  the  party  applyinjr  must 
prove  to  the  satisfaction  of  the  court,  by  the  affidavit  of  himself 
or  some  other  person,  the  facts  on  which  the  application  is 
founded,  and  the  amount  of  his  debt  or  claim  over  all  payments 
and  set-offs.  The  plaintiff  must  also  execute  and  deliver  to  the 
clerk  of  the  court,  in  the  district  in  which  the  action  is  brought, 
a  written  undertaking  approved  by  the  court,  with  such  approval 
endorsed  thereon,  with  sufficient  surety  or  sureties,  to  the  effect 
that  if  the  defendant  recover  judgment  the  plaintiff  will  pay  to 
him  all  costs  and  extra  costs  that  may  be  awarded  to  the 
defendant,  and  all  damages  which  he  may  sustain  by  reason  of 
the  arrest  not  exceeding  the  sum  specified  in  the  undertaking, 
which  must  be  double  the  amount  claimed.  But  the  proof  and 
security  required  by  this  section  shall  not  be  necessary  where 
the  order  of  arrest  is  issued  for  the  violation  of  a  by-law  or 
ordinance  of  the  city  of  New  York,  or  for  the  recovery  of  a  pen- 
alty or  a  forfeiture  under  the  statutes  of  this  state,  where  the 
city  of  New  York  or  any  department  of  the  government  of  said 
city  authorized  by  statute  to  maintain  an  action,  or  of  the  people 
of  the  state  of  New  York  are  plaintiffs. 

L.  1882.   ch.  410.   9  1305. 

i  5R.  HVhat  to  direct. 

An  order  of  arrest,  must  direct  that  the  summons  accompany- 
ing it  be  made  returnable  immediately  upon  the  arrest  of  the 
defendant,  and  it  must  specify  a  sum  in  which  the  defendant 
may  be  let  to  bail. 

L.  1882,  ch.  410,  §  1307. 

9S9.  Papem  to  be  delivered  to  arrested  person;  proceed- 
ings thereupon. 

The  marshal,  upon  arresting  the  defendant,  by  virtue  of  such 
an  order,  must  at  the  same  time,  serve  upon  him  the  summons, 
and  also  a  copy  of  the  order  of  arrest,  and  of  the  papers  upon 
•whifh  it  was  granted.  He  must  forthwith  bring  the  defendant 
before  the  court,  In  the  district  in  which  the  action  is  brought. 
if  the  court  is  then  in  session;  otherwise  unless  bail  is  given,  as 
prescribed  in  section  sixty-two  of  this  act.  he  must  tak^  the 
defendant  to  the  jail  of  the  county  in  which  the  district  where 
the  action  is  brought  is  situate,  for  the  confinement  of  prisoners 
in  civil  causes.  The  keeper  thereof  must  confine  the  defendant 
therein.  On  the  next  day  thereafter  when  said  court  is  in  ses- 
sion, the  marshal  must  take  the  defendant  from  the  jail  and 
bring  him  before  the  court. 

L.  1882,  ch.  410,   %  1308. 

160.  ProceedinflTM  fn  case  Justice  Is  a  witness. 

If  it  be  made  to  appear  by  the  affidavit  of  the  defendant  to  the 
satisfaction  of  the  justice  sitting  in  the  district  in  which  the 
action  is  brought,  that  such  justice  is  a  material  witness  in  the 
Action,  the  marshal  must  immediately  take  the  defendant  before 
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the  court  in  an  adjoining  district  named  by  said  justice,  which 
must  take  cognizance  of  the  action,  and  proceed  therein  the  sanw 
as  if  the  order  of  arrest  had  been  issued  out  of  the  court  in  the 
latter  district. 

L.    1882,   ct.   410,   f  1309. 

§  01.  Plaintiff  to   be   notified  of  arseat. 

The  marshal  making  the  arrest  must  immediately  give  notice 
thereof  to  the  plaintiff,  and  endorse  on  the  order  of  arrest,  in<l 
subscribe  a  certificate  stating  the  time  of  serring  the  same,  and 
of  giving  notice  to  the  plaintiff. 

L.   1882,   ch.  410,   §  1310. 

fi  62.  Ball  or  deposit  before  return. 

The  defendant  may  give  bail,  by  delivering  to  the  marshil  ■ 
written  undertaking  to  the  plaintiff,  in  the  sum  specified  in  th** 
order  of  arrest,  executed  by  one  or  more  sureties,  to  the  effei't 
that  the  defendant  will  attend  in  person  at  the  opening  of  the 
court  on  the  next  day  thereafter  when  it  is  there  in  session,  « 
he  may  deposit  with  the  marshal  the  sum  specified  in  the  order 
of  arrest.  In  either  case  the  marshal  must  forthwith  release  him 
from  custody. 

L.    1882,   ch.  410,   §  1311. 

g  03.  Ball  may  be  examined. 

Where  bail  is  given  as  prescribed  in  the  last  section,  the  oflkef 
taking  the  acknowledgment  of  the  undertaking  must^  if  the  mar- 
shal so  requires,  examine  under  oath,  to  a  reasonable  extent  th^ 
persons  offering  to  become  bail,  concerning  their  property  and 
their  ciroumstances.  The  defendant  may  give  bail,  or  make  the 
deposit,  immediately  upon  his  arrest,  at  any  hour  of  the  day  or 
night;  and  he  must  have  reasonable  opportunity  to  seek  for  twi 
procure,  bail,  before  being  committed  to  jail.  Where  a  depoeii 
is  made,  the  money  deposited  must,  before  the  expiration  of  the 
next  (lay,  thereafter,  not  being  Sunday  or  a  public  holiday,  be 
paid  by  the  marshal  into  court,  by  paying  the  same  directly  t'^ 
the  clerk  in  the  district  in  which  the  action  is  brought,  which 
said  deposit  shall  be  regarded  as  an  undertaking,  and  shall  hart? 
the  same  force  and  effect  and  no  other. 

1..    l'^kS2.   ch.   410,   §  1312. 

§  <M.  Bnll  or  depoHlt  after  return. 

At  any  time  after  the  return  of  the  marshal,  and  before  SmJ 
jud^MtioTit.  the  court  may  admit  a  defendant  in  custody  to  bail 
or  aUow  him  to  make  a  dei)osit;  and  may  direct  his  release  nptf 
his  ^'iving  bail  or  making  the  deposit  accordingly.  The  sum  tJ 
be  deposited  or  the  sum  specified  in  the  undertaking  of  the  hail 
must  tu'  fixed,  and  the  sureties  in  the  undertaking  must  N" 
approved  by  the  court,  which  must  be  satisfied  by  their  exam- 
ination, or  by  other  proof,  respecting  their  sufficiency.  Tbi' 
un<lertakinjr  must  be  to  the  effect  that  the  defendant  will  at  all 
times,  render  himself  amenable  to  any  mandate  which  may  be 
issucHl,  to  enforce  a  final  judgment  against  him  in  the  action 

L.   1S82,  ch.  410,   §  1313. 

1834 


MUNICIPAL  COURT  ACT. 

9  65.  IVlften  luid  Ifto^r  defendant  to  remain  in  caatody. 

Unless  bail  is  giyen,  or  a  deposit  is  made,  as  prescribed  in  the 
last  three  sections,  the  defendant  must  remain  in  the  jail  by  virtue 
of  the  order  of  arrest,  until  final  judgment  in  the  action;  and  if 
the  judgment  is  against  the  defendant,  until  the  return  of  an 
execution  against  property  issued  thereupon.  But  the  court  must 
direct  him  to  be  brought  into  court,  at  the  time  of  the  trial;  and 
it  may  in  its  discretion,  direct  him  to  be  brought  into  court  at 
any  other  time.  In  either  case  he  must  be  taken  from  the  jail, 
and  brought  into  court  accordingly.  Nothing  in  this  section  shall 
be  so  construed  as  to  prevent  a  defendant  at  ,any  time  after  judg- 
ment from  being  admitted  to  the  jail  liberties  in  the  manner  pro- 
vided by  law,  whether  formal  execution  against  the  person  has 
issued  or  not. 

L.   1882,  cb.  410t   |  1314. 

i  06.  DntT  of  niaral&al. 

The  marshal  making  the  arrest,  or  another  marshal,  by  direc- 
tion of  the  court,  must  keep  the  defendant  in  custody,  unless  ho 
shall  give  the  security  for  his  appearance,  or  until  he  is  duly  dis- 
charged by  order  of  the  court;  but  in  no  case  can  such  detention 
exceed  forty-eight  hours,  excluding  Sundays  and  legal  holidays, 
from  the  time  of  his  first  being  brought  before  the  court,  unless 
within  that  time  the  trial  of  the  action  be  commenced,  and  for- 
mally proceeded  with,  and  resumed  without  any  interruption 
other  than  the  necessary  recess  of  the  court. 

L.   1882,   ch.  410,   ii  1315,   1363. 

§  67.  Undertakinir  by  arrested  defendant  on  applying  for 


If  the  defendant  make  application  for  an  adjournment,  or 
demand  a  jury  trial  at  the  time  he  is  brought  before  the  court, 
before  it  can  be  granted,  he  must,  unless  he  has  given  bail  or 
made  a  deposit,  execute  an  undertaking,  with  one  or  more  suffl' 
cient  sureties,  to  be  approved  by  the  court,  which  approval  must 
be  indorsed  on  the  undertaking,  to  the  efifect  that  he  will  appear 
on  the  adjourned  day,  and  not  depart  until  duly  dischnrged 
according  to  law,  or  until  after  the  trial  and  judgment,  and  that 
he  will  surrender  himself  into  custody  if  any  execution  be  issued 
upon  the  judgment  when  obtained  against  him  in  the  action. 

L.   1882,   ch.  410,   ii  1316,   1363. 

I  68.  Motion  to  dlMsliargre  from  arrest. 

A  defendant,  arrested  as  prescribed  in  this  article,  may,  with- 
*out  notice,  upon  the  appearance  of  the  plaintiff  before  the  court, 
or  at  any  time  afterwards  before  judgment,  upon  two  days'  notice 
given  personally  to  the  plaintiff,  or  to  his  agent  or  attorney  who 
appeared  for  him  before  the  court,  apply  to  the  court  for  an  order,, 
discharging  him  from  arrest.  The  application  may  be  founded 
upon  the  papers  upon  which  the  order  of  arrest  was  granted,  and 
upon  the  complaint,  if  it  has  been  made.  The  court  must  grant 
the  application,  where  it  appears  that  the  case  is  not  within  the 
provisions  of  section  fifty-six  of  this  act.  The  court  must  also, 
upon  the  defendant's  application,  grant  an  order  discharging  him 
from  arrest,  if  the  plaintiff  fails  to  take  out  an  execution,  upon 
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Judgment  in  his  favor,  before  the  eviration  of  twoity-fo. 
i^ours  after  he  is  entitled  thereto. 

C.  C.  p.,  I  2901. 

160.  PriTileare  iron  arrest. 

.This  article  does  not  abridge  or  otherwise  affect  a  prinlege 
from  arrest  giren  by  iaw«  or  a  right  of  action  for  the  breadi 
thereof.  A  priyileged  person  is  entitled  to  be  discharged  frcca 
arrest,  by  the  order  of  the  court  before  which  he  is  brought, 
upon  proof,  by  affidavit,  of  the  facts  entitling  him  to  a  discfaaiige: 
or  he  may  apply  for  and  obtain  an  order  for  his  dischartre,  ss 
prescribed  in  section  five  hundred  and  sixty-four  of  the  code  (rf 
civil  procedure. 

C.  c.  P.,  §  2904. 

$  70.  Sections  applicable  as  to  andertakinarat  et  e^ten. 

Sections  one  hundred  and  six  to  one  hundred  and  ten  of  tbi? 
revision  inclusive  and  sections  one  hundred  and  twenty-seven  ai»I 
one  hundred  and  twenty-eight,  in  so  far  as  they  relate  to  nnder- 
takings,  sureties  and  justification,  apply  to  proceedings  nmiw 
this  title,  and  the  exceptions  to,  and  examination  of,  snretle*. 
whether  on  undertaking,  or  bail,  may  be  made  and  conducted, 
by  the  adverse  party,  as  prescribed  therein. 
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creditors,  except  that  no  order  shall  be  granted  in  such  an  action 
UDless  the  plaintiff*s  claim  or  demand  over  all  payments  and  set- 
offs exceeds  one  hundred  dollars. 
L.  isaz.  ch.  410.  S  1304;  L.  nm,  cli.  15().    In  effect  April  8,  liMB. 

§5T.  Affidavit   and  mtdertakinir   npoit  wantlngr. 

Before  an  order  of  arrest  shall  issue,  the  party  applying  must 
prove  to  the  satisfaction  of  the  court,  by  the  affidavit  of  himself 
or  some  other  person,  the  facts  on  which  the  application  is 
founded,  and  the  amount  of  his  debt  or  claim  over  all  payments 
and  set-offs.  The  plaintiff  must  also  execute  and  deliver  to  tlie 
clerk  of  the  court,  in  the  district  in  which  the  action  is  brougrht, 
a  written  undertaking  approved  by  the  court,  with  such  approval 
endorsed  thereon,  with  sufficient  surety  or  sureties,  to  the  effect 
that  if  the  defendant  recover  judgment  the  plaintiff  will  pay  to 
him  all  costs  and  extra  costs  that  may  be  awarded  to  the 
defendant,  and  all  damages  which  he  may  sustain  by  reason  of 
the  arrest  not  exceeding  the  sum  specified  in  the  undertaking, 
which  must  be  double  the  amount  claimed.  But  the  proof  and 
security  required  by  this  section  shall  not  be  necessary  where 
the  order  of  arrest  is  issued  for  the  violation  of  a  by-law  or 
ordinance  of  the  city  of  Now  York,  or  for  the  recovery  of  a  pen- 
alty or  a  forfeiture  under  the  statutes  of  this  state,  where  the 
city  of  New  York  or  any  department  of  the  government  of  said 
city  authorized  by  statute  to  maintain  an  action,  or  of  the  people 
of  the  state  of  New  York  are  plaintiffs. 

L.   1882,   ch.  410.   f  1305. 

|S8.  "Wliat  to  direct. 

An  order  of  arrest,  must  direct  that  the  summons  accompany- 
ing it  be  made  returnable  immediately  upon  the  arrest  of  the 
defendant,  and  it  must  specify  a  sum  iii  which  the  defendant 
may  be  let  to  bail. 

L.  1882,  ch.  410,   §  l.'iO?. 

S5!>.  Papers  to  be  delivered  to  arrested  peraoit;  proceed- 
Ihrth  therenpon. 

The  marshal,  upon  arresting  the  defendant,  by  virtue  of  such 
an  order,  roust  at  the  same  time,  serve  upon  him  the  summons, 
and  also  a  copy  of  the  order  of  arrest,  and  of  the  papers  upon 
I  whif h  it  was  granted.  He  must  forthwith  bring  the  defendant 
before  the  court.  In  the  district  in  which  the  action  is  brought, 
if  the  court  is  then  in  session;  otherwise  unless  bail  is  given,  as 
prescribed  in  section  sixty-two  of  this  act.  he  must  take  the 
defendant  to  the  jail  of  the  county  in  which  the  district  where 
the  action  is  brought  is  situate,  for  the  confinement  of  prisoners 
in  civil  causes.  The  keeper  thereof  must  confine  the  defendant 
therein.  On  the  next  day  thereafter  when  said  court  is  in  ses- 
sion, the  marshal  must  take  the  defendant  from  the  jail  and 
bring  him  before  the  court. 

L.  1882,   ch.  410,   S  1308. 

9  00.  ProeeedlngTM  In  eane  Jnfftice  In  a  ^rttiteafl. 

If  it  be  made  to  appear  by  the  affidavit  of  the  defendant  to  the 
satisfaction  of  the  justice  sitting  in  the  district  in  which  the 
action  is  brought,  that  such  justice  is  a  material  witness  in  the 
action,  the  marshal  must  immediately  take  the  defendant  before 
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property,  with  the  like  latent;  or  where  for  the  purpose  of  pro 
curing  credit  or  the  extension  of  credit*  the  defendant  has  iB£d< 
a  false  statement  in  writing,  under  his  own  hand  and  signttore 
or  under  the  hand  and  signature  of  a  duly  authorized  agdit 
made  with  his  knowledge  and  acquiescence,  as  to  his  finamu 
responsibility  or  standing.  Or  that  the  defendant  being  a  natnrt 
persou  of  full  age,  and  a  resident  of  the  state,  has  been  oontiBn 
ously  without  the  United  States  for  the  space  of  fdx  months  oi 
more,  immediately  before  the  application  and  either  that  he  lai 
not  made  a  designation  of  a  person  upon  whom  to  serve  a  sua 
mons  in  his  behalf  as  prescribe4>  in  section  four  hundred  afti 
thirty  of  the  code  of  civil  procedure,  or  that  service  upon  tfci 
person  so  designated  cannot  be  made,  with  due  diligence,  in  ik 
county  where  the  person  making  the  designation  resides.  Tlti 
affidavit  must  be  filed  in  the  office  of  the  clerk  of  the  conrt  ii 
the  district  in  which  the  action  is  brought  when  the  warrant  I 
issued. 

L.   1882,  ch.   410,   |  1817. 

1 75.  Contents  of  'warrant. 

The  warrant  must  be  granted  by  the  court  at  the  time  when  tbf 
summons  is  issued,  and  must  be  issued  by  the  clerk  of  the  rauit 
in  the  district  in  which  the  action  is  brought,  and  it  muf;t  U 
indorsed  upon  or  annexed  to  the  summons.  It  must  be  snbscribd 
by  the  clerk,  and  must  briefly  recite  the  ground  of  the  attarhnnnt 
It  must  require  the  marshal,  to  whom  the  summons  is  delirerei 
to  attach  on  or  before  a  day  specified  therein,  which  must  be  it 
least  six  days  before  the  return  of  the  summons,  and  safelj  tv 
keep,  as  much  of  the  defendant's  personal  property,  within  tif 
city  of  New  York,  as  will  satisfy  the  plaintifTs  demand,  with  tfc* 
costs  and  expenses  and  to  make  return  of  his  procordinp;  thep^ 
to  the  court,  at  the  time  when  the  summons  is  returnable.  TV 
amount  of  the  plaintiff's  demand  must  be  snecified  in  the  wa^ 
rant  as  stated  in  the  affidavit.  Nothing  in  tnis  section  shall  be 
construed  to  prevent  a  TSHd  warrant  of  attachment  issuing  in  t 
proper  case  against  a  non-resident  of  the  dty  of  New  York. 

L.   1882,  ch.   410,   |  1S18. 

170.  Undertaklnff. 

Before  granting  the  warrant,  the  court  must  require  a  writtt« 
undertaking  to  the  defendant,  on  the  part  of  the  plaintiff,  vitjk 
one  or  more  sureties,  approved  by  the  court,  to  the  ^ect  that  if 
the  defendant  recovers  Judgment,  or  the  warrant  of  attaHiiiy'>t 
is  vacated,  the  plaintiff  will  pay  all  costs  which  may  be  awartM 
to  the  defendant,  and  all  damages  whidi  he  may  sustain  by  ret- 
son  of  the  attachment,  not  exceeding  the  sum  specified  in  tit 
undertaking,  which  must  be  at  least  twice  She  amount  of  t^ 
T>luintiff'8  demand,  as  stated  in  the  warranty  and  in  no  caae  h^ 
than  two  hundred  dollars,  and  that  if  the  plaintiff  recoren  jiMir 
inont,  he  will  pay  to  the  defendant  aH  money  received  bv  lu*{ 
from  property  taken  by  virtue  of  the  warrant  of  attachmeat, « 
upon  any  bond  given  therefor,  over  and  above  the  amount  oftke 
judj;inent  and  interest  thereupon. 

L.   1882,  ch.  410,  f  1819. 
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|6S.  "Wlften  luid  Ifto^r  defendant  to  remain  in  enatody. 

Unless  bail  is  giyezi,  or  a  deposit  is  made,  as  prescribed  in  the 
last  three  sections,  the  defendant  must  remain  in  the  jail  by  virtue 
of  the  order  of  arrest,  until  final  judgment  in  the  action;  and  if 
the  judgment  is  against  the  defendant,  until  the  return  of  an 
execution  against  property  issued  thereupon.  But  the  court  must 
direct  him  to  be  brought  into  court,  at  the  time  of  the  trial;  and 
it  may  in  its  discretion,  direct  him  to  be  brought  into  court  at 
any  other  time.  In  either  case  he  must  be  taken  from  the  jail, 
and  brought  into  court  accordingly.  Nothing  in  this  section  shall 
be  so  construed  as  to  prevent  a  defendant  at  ^ny  time  after  judg- 
ment from  being  admitted  to  the  jail  liberties  in  the  manner  pro- 
vided by  law,  whether  formal  execution  against  the  person  has 
issued  or  not. 

L.   1882,  cb.  410,   |  1314. 

i  ee.  Dntr  of  marsl&al. 

The  marshal  making  the  arrest,  or  another  marshal,  by  direc- 
tion of  the  court,  must  keep  the  defendant  in  custody,  unless  ho 
shall  give  the  security  for  his  appearance,  or  until  ho  is  duly  dis- 
charged by  order  of  the  court;  but  in  no  case  can  such  detention 
exceed  forty-eight  hours,  excluding  Sundays  and  legal  holidays, 
from  the  time  of  his  first  being  brought  before  the  court,  unless 
within  that  time  the  trial  of  the  action  be  commenced,  and  for- 
mally proceeded  with,  and  resumed  without  any  interruption 
other  than  the  necessary  recess  of  the  court. 

L.   1882,   ch.  410,   ii   1316.   1363. 

i  6T.  Undertakingr  by  arrested  defendant  on  applyingr  for 
adjonrnment. 

If  the  defendant  make  application  for  an  adjournment,  or 
demand  a  jury  trial  at  the  time  he  is  brought  before  the  court, 
before  it  can  be  granted,  he  must,  unless  he  has  given  bail  or 
made  a  deposit,  execute  an  undertaking,  with  one  or  more  suffi- 
cient sureties,  to  be  approved  by  the  court,  which  approval  miist 
be  indorsed  on  the  undertaking,  to  the  effect  that  he  will  appear 
on  the  adjourned  day,  and  not  depart  until  duly  discharged 
according  to  law,  or  until  after  the  trial  and  judgment,  and  that 
he  will  surrender  himself  into  custody  if  any  execution  be  issued 
upon  the  judgment  when  obtained  against  him  in  the  action. 

L.  1882,  ch.  410.  iS  1315,  1363. 

I  68.  Motion  to  dl»el&arflre  from  arrest. 

A  defendant,  arrested  as  prescribed  in  this  article,  may,  with- 
'out  notice,  upon  the  appearance  of  the  plaintiff  before  tho  court, 
or  at  any  time  afterwards  before  judgment,  upon  two  days'  notice 
given  personally  to  the  plaintiff,  or  to  his  agent  or  attorney  who 
appeared  for  him  before  the  court,  apply  to  the  court  for  an  order,, 
discharging  him  from  arrest.  The  application  may  be  founded 
upon  the  papers  upon  which  the  order  of  arrest  was  granted,  and 
upon  the  complaint,  if  it  has  been  made.  The  court  must  grant 
the  application,  where  it  fippears  that  the  case  is  not  within  the 
provisions  of  section  fifty-six  of  this  act.  The  court  must  also, 
upon  the  defendant's  application,  grant  an  order  discharging  hira 
from  arrest,  if  the  plaintiff  fails  to  take  out  an  execution,  upon 
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the  amount,  nature  and  d^sci'iptioii,  of  the  property,  held  for  the 
benefit  of  the  defendant,  or  of  the  defendant's  interest  in  proprttjr 
so  held,  or  of  the  debt  or  deinand  owing  to  the  defendant,  as  the 
case  requires. 

c.  c.  P.,  §  660. 

i  HO.  Person   refaainff  certULe&te   may  be   exjualned. 

If  a  person,  to  whom  application  is  made,  and  prescribed  in  tJi# 
InBt  section,  refuses  to  give  such  a  certificate;  or  if  it  is  made  to 
appear  by  aflidaTit,  to  the  satisfaction  of  the  court,  that  there  is 
reasou  to  suspect  that  a  certificate  giTen  by  him  is  untrue,  or 
that  it  fails  fully  to  set  forth  the  facts,  required  to  be  shown 
thereby,  the  court  may  make  an  .order,  directing  him  to  attend, 
at  a  .specified  time,  at  the  court  in  the  district  in  which  the  acdoti 
is  broujrht,  and  submit  to  an  examination,  under  oath,  conceising 
the  same. 

c.  c.  P.,  9  661. 

S  81.  Marslftal  mar  maintata  aoti«KB. 

The  marshal  must,  subject  to  the  direction  of  the  court,  collect 
and  receive  all  debts,  effects,  and  things  in  action  attached  bj 
him.  lie  may  maintain  any  action  or  special  proceeding  in  ha 
own  name  or  in  the  liame  of  the  defendant,  which  is  necessary, 
for  that  purpose,  or  to  reduce  to  his  actual  possession  an  artif^ 
of  personal  property,  capable  of  manaal  delivery,  but  of  which  bf 
has  been  unable  to  obtain  possession,  and  he  may  discontinw 
such  an  action  or  special  proceeding^  &t  such  time  and  on  wnA 
terms,  as  the  court  directs. 

C.  C.   p.,  9  666,  subd.  1.  .       '    •. 

9  82.  liVl&en  attacbment  dlnoluirKedy  et  cetera,  property 
to  be  reAtored  to  defendant. 

Where  a  warrant  of  attachment  or  a  writ  of  replevin  is  vacated, 
or  annulled,  or  an  attachment  is  discharged,  upon  the  applicatioi 
of  the  defendant,  the  marshal  must,  except  in  a  case  where  it  u 
otherwise  expressly  pr6scriJbed  by  iavf,  npon  an  order  made  by 
the  court  to  that  effect,  ■  deliver  over  to  the  defendant,  or  to  t^ 
person  entitled  thereto,  upon  reasonable  deoiand,  and  upon  pt.T- 
ment  of  all  costs^  charges  and  expenses,  legally  chargeable  bj  ihf 
marshal,  all  iti&  attached  personal  property  remaining  is  Ue 
hands,  or  that  portion  thereof,  a»  to  which  the  attachment  is 
discharged;  or  the  proceeds  thereof,  if  it  has  been  sold  by  him. 

C.  C.  p.,  §709, 

§  83.  Service  of  Mamnionfl  and  warrant  on  delen«la.Bt 

The  marshal  must,  immediately  after  making  inventory,  aa^ 
at  least  six  days. before. th«  retivai;4iMr  of  the  summons,  s^rethf 
summons,  together  with,  the  warrant  of  attachment  and  inTeo- 
tory,  upon  the  defendant,  by  delivering  to  him  personally  a  copT 
of  each,  if  he  can,  with  reasonable  diligence,  be  found  within  tk 
city,  or  if  he  cannot  be  so  fopnd,.  by  leaving  a  copy  of  each,  c^^ 
tified  by  the  marshal  at  the  last  place  of  residence  of  the  defect 
aut  in  the  city,  with  a  person  ^f  suitable  age  and  discretion,  c 
if  such  person  cannot  be  found  there,  by  posting  them  on  tkf 
outer  door,  and  also  depositing  another  copy^  of  each  in  the  po^' 
office,   inclosed   iu  a  sealed  post-paid  wrapper,   directed  to  the 
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defendant  at  his  residence;  or  if  the  defendant  has  no  place  of 
residence  in  the  city,  by  delivering  them  to  the  person  in  whose 
possession  the  property  attached  is  found. 
L.  1882,  ch.  410.  I  1321. 

984.  UndertaJciner  by  defendant. 

The  defendant,  or  his  attorney,  or  agent  in  his  behalf,  may,  at 
any  time  before  judgment  is  rendered  in  the  action,  execute  and 
deliver  to  the  marshal  an  undertaking  to  the  plaintiff  in  a  sum 
q>ecified  therein,  at  least  twice  the  value  of  the  property  attached, 
as  ntat«?d  in  the  inventoiT.  with  one  or  more  sureties,  approved 
by  the  marshal  or  by  a  justice  of  the  court,  and  to  the  effect,  that 
if  the  judgment  is  rendered  against  the  defendant  and  an  exe- 
cution is  issued  thereupon,  within  six  months  after  the  giving  of 
the  undertaking,  the  property  attached  shall  be  produced  to 
satisfy  the  execution.  Thereupon  the  marshal  must  deliver  the 
property  to  the  defendant. 

L.  1882,   ch.  410,  |  1322.      - 

185.  Cla-tni    by   tblrd    per«oiif   bond   and    delivery    tbere- 

If  a  person,  not  a  party  to  the  action,  claims  any  property 
attached,  which  is  not  reclaimed  by  the  defendant,  as  ]jrescribcd 
in  the  last  section,  he  may,  at  any  time  after  the  seizure  and 
before  execution  is  issued  upon  a  judgment  rendered  in  the 
action,  execute  and  file  with  the  clerk  a  bond  to  the  plaintiff, 
with  one  or  more  sureties  approved  by  the  marshal  or  by  a 
fti.«rtice,  in  a  penalty  at  least  twice  the  value  of  the  property 
claimed,  and  conditioned  that,  in  an  action  upon  the  bond  to 
be  commenced  within  three  months  thereafter,  the  claimant  will 
ejrtablish  that  he  was  the  general  owner  of  the  property  claimed 
Bt  the  time  of  the  seizure;  or  if  he  fails  so  to  do,  that  he  will 
pay  to  the  plaintiff  the  value  ther:K)f,  with  interest.  The  mar- 
shal must  thereupon  deliver  the  property  claimed  to  the  claimant. 

L.  1882,  ch.  410,  |  1323. 

180.  Jadanncnt  upon  bond. 

A  judgment  for  the  plaintiff,  in  an  action  upon  a  bond,  given 
fts  prescribed  in  th.e  last  section,  must  award  to  him  the  value  of 
the  property  seized  and  delivered  to  the  claimant,  with  interest 
thereupon  from  the  time  of  the  delivery.  If  the  amount  so  recov- 
ered exceeds  the  amount  which  the  plaintiff  recovers  in  the 
action  in  which  the  warrant  of  attachment  was  issued,  he  is 
liable  to  the  defendant  in  that  action  for  the  excess. 

L.  1882,  ch.  410,  §  1324. 

i  87.  Action  npon  nndertaklngr  vrbere  ^warrant  la  vacated. 

If  the  warrant  of  attachment  is  vacated  or  annulled,  the 
defendant  may  maintain  an  action,  upon  the  bond  and  under- 
taking specified  in  the  last  two  sections,  in  his  own  name,  in  the 
same  manner  and  with  the  like  effect  as  the  plaintiff  might  have 
done  if  the  warrant  had  remained  in  full  force. 

L.  1882,  ch.  410,  |  1325. 
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1 88.  Return  by  maralial  attacUiiflr. 

The  marshal  executing  the  warrant  of  attachment  most,  at  the 
time  when  and  the  place  where  it  is  returnable,  make  a  retnrs 
thereto,  under  his  hand,  stating  all  his  proceedings  therenpon. 
He  must  deliver  to  the  clerk,  with  the  return,  each  bond  or 
undertaking  delivered  to  him,  pursuant  to  any  of  the  forefdn? 
provisions  of  this  article,  and  a  copy  certified  by  him,  of  th« 
inventory  of  the  property  attached.  The  return  must  state  thf 
manner  in  which  the  warrant  and  inventory  were  served,  and, 
if  they  were  served  otherwise  than  by  delivering  a  copy  thereof 
to  the  defendant  personally,  the  reason  therefor,  and  the  oame 
of  the  person  to  whom  the  copy  was  delivered,  unless  his  name 
is  unknown  to  the  marshal;  in  which  case  the  return  most 
describe  him  so  as  to  identify  him,  as  nearly  as  may  be. 

L.  1882,  cb.  410,  i  1326. 

8  89.  Application  to  -vacate  or  modify  -vrarrant  of  attach- 
ment. 

A  defendant,  whose  property  has  been  attached,  may,  upon  the 
return  of  the  summons,  or  before  such  return  on  written  notice 
of  at  least  twenty-four  hours  to  the  plaintiff  or  his  attorney, 
apply  to  the  court  out  of  which  the  warrant  of  attachment  issaed 
to  vacate  or  modify  it,  or  to  increase  the  plaintiffs  security. 
Such  an  application  may  be  founded  upon  the  papers  upon  whicli 
the  warrant  was  granted;  or  upon  proof,  by  affidavit,  on  the  part 
of  the  defendant,  or  upon  both.  If  it  is  founded  upon  proof  gb 
the  part  of  the  defendant,  it  may  be  opposed  by  new  proof,  bj 
affidavit,  upon  the  part  of  the  plaintiff,  tending  to  sustain  as? 
ground  for  the  attachment,  recited  in  the  warrant,  but  no  oth«. 
The  court  may,  upon  the  return  of  the  summons,  or  at  any  other 
time  to  which  the  action  is  adjourned,  vacate  the  warrant  of 
attachment  upon  his  own  motion,  if  he  deems  the  papers  npoa 
which  it  was  granted  insufiScient  to  authorize  it 

L.  1882,  ch.  410,  §  1327. 

§  90.  Effect  of  'racatlnflT  warrant. 

Vacating  the  warrant  of  attachment  does  not  affect  the  jnr* 
diction  of  the  court  to  hear  and  determine  the  action,  where  tb? 
dofcndant  has  appeared  generally  in  the  action;  or  where  tb* 
summons  was  served  personally  upon  him,  or  where  judgoefit 
may  be  taken  against  him,  as  being  indebted  jointly  with  anotb« 
dofondaiit,  who  has  been  thus  summoned  or  has  thus  appeared. 
In  ovory  other  case  the  justice  who  vacates  a  warrant  of  atticfe- 
mont  a^niiist  the  property  of  a  defendant  must  dlsmisa  the  actios 
as  to  him. 

L.   1882,  ch.  410,  |  1328. 

§  91.  Jadffment  wliere  property  lias  been  attacked* 

Whore  the  defendant  has  not  appeared,  and  the  summons  h^ 
not  boon  personally  served  upon  him,  and  property  of  the  defend- 
ant has  boon  duly  attached  by  virtue  of  a  warrant  which  has  n»J 
boon  vaoatod,  the  court  must  proceed  to  hear  and  determine  tw 
action;  but  in  an  action  subsequently  brought,  the  judpnwt^ 
only  presumptive  evidence  of  the  indebtedness,  and  the  dofenj* 
ant  is  not  barred  from  any  counterclaim  agalniit  the  plaiatit 
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The  execution,  issued  upon  a  jucUrment  so  rendered,  must  require 
the  marshal  to  satisfy  it  ottt  of  the  property  so  attached,  without 
containing  a  direction  to  satisfy  it  out  of  any  other  property. 

'    li.  1882,  ch.  410,  i  1329. 

I  92,  Section*  applicable  as  to  nndertaklngr,  et  cetera. 

Sections  one  hundred  and  six  to  one  hundred  and  ten  of  this 
reTision,  inclusive,  and  sections  one  hundred  and  twenty-seven 
and  one  hundred  and  twenty-eight,  in  so  far  as  they  relate  to 
nndertaking,  sureties  and  justification,  apply  to  proceedinfcs  under 
this  title,  and  the  exceptions  to,  and  examination  of,  .sureties, 
whether,  on  undertaking,  or  bail,  may  be  made  and  conducted  by 
the  adverse  party,  as  prescribed  therein. 
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the  amount,  nature  and  desc^'iption  of  tlie  property,  held  for  the 
benefit  of  the  defendant,  or  of  the  defendant's  interest  in  proprtty 
so  held,  or  of  the  debt  or  demand  owing  to  the  defendant,  as  the 
case  requires. 

c.  c.  p.,  §  650. 

ft  80.  Person  ref nalnar  certULc&te  may  be   examined. 

If  a  person,  to  whom  applicadon  is  made,  and  prescribed  in  the 
last  section,  refuses  to  give  such  a  certificate;  or  if  it  is  made  to 
appear  by  aflidarit,  to  the  satisfaction  of  the  court,  that  there  it 
reason  to  suspect  that  a  certiQcate  given  by  him  is  untrue,  or 
that  it  fails  fully  to  set  forth  the  facts,  required  to  be  shown 
thereby,  the  court  may  make  An  order,  directing  him  to  attend, 
at  a  specified  time,  at  the  court  m  the  district  in  which  the  actios 
i»  brought,  and  submit  to  an  examination,  under  oath,  concemlaf 
the  same, 
c.  o.  P.,  §  661. 

ft  81.  Alarsltal  may  maiiitala  action. 

The  marshal  must,  subject  to  the  direction  of  the  court,  collect 
and  receiye  all  debts,  effects,  and  things  in  action  attached  lor 
him.  He  may  maintain  any  action  or  special  proceeding  in  hs 
own  name  or  in  the  home  of  the  defendant,  "which  is  necessarr* 
for  that  purpose,  or  to  reduce  to  his  actual  possession  an  artirh* 
of  personal  property,  capable  of  manual  delivery,  but  of  which  hf 
has  been  unable  to  obtain  possession,  and  he  may  discontinnf 
such  an  action  or  special  proceeding;  at  such  time  and  on  bo<^ 
terms,  as  the  court  directs. 

O.   C.   p.,  ft  666,  Bubd,   1.  ■  i        •     - 

S  82.  Wben  attaclniiient  dlpiohf^iredy  et  eetera,  propevtr 
to  be  reiitored  to  defendant. 

Where  a  warrant  of  attachment  or  a  writ  of  replevin  is  vacated 
or  annulled,  or  an  attachment  is  discharged,  upon  the  application 
of  the  defendant,  the  marshal  must,  except  in  a  case  where  it  \s 
otherwise  expressly  prescribed  by  hiw,  upon  an  order  made  br 
the  court  to  that  effect,  deliver  over  to  the  defendant,  or  to  th? 
person  entitled  thereto,  upon  reasonable  demand,  and  upon  pty- 
meut  of  all  costs,  charges  and  expenses,  legally  chargeable  by  th^ 
marshal,  all  the  attached  p^'sonal  property  remaining  in  hi» 
hands,  or  that  portion  thereof,  a»  to  which  the  attachment  if 
dlsehar)?ed;  or  the  proceeds  thereof,  if  it  haa  been  sold  by  him. 

C.  C.  p.,  ft  769. 

ft  Ha.  Service  of  flnninionfl  and  warrant  on  defendant. 

The  marshal  must,  immediately  after  making  inventory,  tn^ 
at  least  six  days. before. the- reti|iaij4a^. of  the.summons.  serve  thf 
summons,  together  with  the  warrant  of  attachment  and  iaTfO- 
tory,  upon  the  defendant,  by  delivering  to  him  personally  a  cffpj 
of  each,  if  he  can.  with  reasonable  diligence,  be  found  within  tk 
city,  or  if  he  cannot  be  so  found,  by  leaving  a  copy  of  each,  c<^ 
tified  by  the  marshal  at  the  last  place  of  residence  of  the  defemJ- 
aiit  in  the  city,  with  a  person  of  suitable  age  and  discretioo.  ot 
if  such  person  cannot  be  found  there,  by  posting  them  on  th* 
outer  door,  and  also  depositing  another  copy  of  each  in  the  v^' 
office,   inclosed   in  a  sealed  post-paid  wrapper,   directed  to  i^ 
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defendant  at  his  residence;  or  if  the  defendant  has  no  place  of 
residence  in  the  city,  by  delivering  them  to  the  person  in  whose 
possession  the  property  attached  is  found. 

L.  1^82,  ch.  410,  I  1321, 

S84.  Vndertaklnv  by  d^fendaxit. 

The  defendant,  or  his  attorney,  or  agent  in  his  behalf,  may,  at 
any  time  before  jndgment  is  rendered  in  the  action,  execute  and 
deliver  to  the  marshal  an  undertaking  to  the  plaintiff  in  a  sum 
qieoified  therein,  at  least  twice  the  value  of  the  property  attached, 
as  stated  in  the  inventoi'y.  with  one  or  more  sureties,  approved 
by  the  marshal  or  by  a  justice  of  the  court,  and  to  the  effect,  that 
If  the  judgment  is  rendered  against  the  defendant  and  an  exe- 
cution is  issued  thereupon,  within  six  months  after  the  giving  of 
the  undertaking,  the  property  attached  shall  be  produced  to 
satisfy  the  execution.  Thereupon  the  marshal  must  deliver  the 
property  to  the  defendant. 

L.  18S2,  ch.  410,  I  1322. 

fftS.  Clalai  by  tblrd  person  |  bond  and  dellTery  tbere- 
npon. 

If  a  person,  not  a  party  to  the  action,  claims  any  property 
attached,  which  is  not  reclaimed  by  the  defendant,  as  prescribed 
in  the  last  section,  he  may,  at  any  time  after  the  seizure  and 
before  execution  is  issued  upon  a  judgment  rendered  in  the 
action,  execute  and  file  with  the  clerk  a  bond  to  the  plaintiff, 
with  one  or  more  sureties  approved  by  the  marshal  or  by  a 
justice,  in  a  penalty  at  least  twice  the  value  of  the  property 
claimed,  and  conditioned  that,  in  an  action  upon  the  bond  to 
be  commenced  within  three  months  thereafter,  the  claimant  will 
establish  that  he  was  the  general  owner  of  the  property  claimed 
at  the  time  of  the  seizure;  or  if  he  fails  so  to  do,  that  he  will 
pay  to  the  plaintiff  the  value  thereof,  with  interest.  The  mar- 
shal must  thereupon  deliver  the  property  claimed  to  the  claimant. 

L.  1882.  ch.  410,  |  1323. 

186.  Judinnent  vpon  bond. 

A  judgment  for  the  plaintiff,  in  an  action  upon  a  bond,  given 
as  prescribed  in  the  last  section,  must  award  to  him  the  value  of 
the  property  seized  and  delivered  to  the  claimant,  with  interest 
thereupon  from  the  time  of  the  delivery.  If  the  amount  so  recov- 
ered exceeds  the  amount  which  the  plaintiff  recovers  in  the 
action  in  which  the  warrant  of  attachment  was  issued,  he  is 
liable  to  the  defendant  in  that  action  for  the  excess. 

L.  18S2,  ch.  410.  §  1324. 

S  8T.  Action  npon  nndertaklngr  vrbere  -warrant  In  vacated. 

If  the  warrant  of  attachment  is  vacated  or  annulled,  tho 
defendant  may  maintain  an  action,  upon  the  bond  and  under- 
taking specified  in  the  last  two  sections,  in  his  own  name,  in  the 
same  manner  and  with  the  like  effect  as  the  plaintiff  might  have 
done  if  the  warrant  had  remained  in  full  force. 
L.  1882,  ch.  410.  8  1326. 
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I  88.  Retvrn  by  mamltal  attacliliiflr. 

The  marshal  executing  the  warrant  of  attachment  must,  tt  th^ 
time  when  and  the  place  where  it  is  returnable,  make  a  retnra 
thereto,   under  his  hand,   stating  all  his  proceedings  thereupon. 
He  must  deliver  to  the  clerk,    with   the   return,   each  bond  or 
undertaking  delivered  to  him,  porsnant  to  any  of  the  foregoing 
provisions  of  this  article,   and  a  copy  certified  by  him,  of  tlit: 
inventory  of  the  property  attached.    The  return  must  state  th«? 
manner  in  which  the  warrant  and  inventory  were  served,  and* 
if  they  were  served  otherwise  than  by  delivering  a  copy  thereof 
to  the  defendant  personally,  the  reason  therefor,  and  the  name 
of  the  person  to  whom  the  copy  was  delivered,  unless  his  name 
is    unknown   to   the   marshal;   in   which   case   the   return  must 
describe  him  so  as  to  identify  him,  as  nearly  as  may  be. 

L.  1882.  cb.  410,  §  1326. 


i  89.  Application  to  vacate  or  modify  -vrarrant  of  attaek- 
ment. 

A  defendant,  whose  property  has  been  attached,  may,  upon  the 
return  of  the  summons,  or  before  such  return  on  written  notic* 
of  at  least  twenty-four  hours  to  the  plaintiff  or  his  attorney, 
apply  to  the  court  out  of  which  the  warrant  of  attachment  issufd 
to  vacate  or  modify  it,  or  to  increase  the  plaintiflTs  security. 
Such  an  application  may  be  founded  upon  the  papers  upon  which 
the  warrant  was  granted;  or  upon  proof,  by  affidavit,  on  the  p«rt 
of  the  defendant,  or  upon  both.  If  it  is  founded  upon  proof  on 
the  part  of  the  defendant,  it  may  be  opposed  by  new  proof,  bj 
affidavit,  upon  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  for  the  attachment,  recited  in  the  warrant,  but  no  other. 
The  court  may,  upon  the  return  of  the  summons,  or  at  any  othtr 
time  to  which  the  action  is  adjourned,  vacate  the  warrant  of 
attachment  upon  his  own  motion,  if  he  deems  the  papers  upoo 
which  it  was  granted  insufficient  to  authorize  it 

L.  1882,  ch.  410.  §  1327. 

S90.  Effect  of  vacatlnflT  warrant. 

Vacatinpr  the  warrant  of  attachment  does  not  affect  the  juiis- 
diction  of  the  court  to  hear  and  determine  the  action,  where  tbf 
dofendaut  has  appeared  generally  in  the  action;  or  where  th* 
summons  was  served  personally  upon  him,  or  where  judgmeat 
maj-  bo  taken  against  him,  as  being  indebted  jointly  with  anotbff 
defendant,  who  has  been  thus  summoned  or  ha^  thus  appeared 
In  every  other  case  the  justice  who  vacates  a  warrant  of  attach 
ment  against  the  property  of  a  defendant  must  disoiiss  the  actios 
a.s  to  him. 

L.  1882,   ch.   410,  I  1328. 

S  01.  Judflrment  where   property  lias  been  attaeke^ 

Where  the  defendant  has  not  appeared,  and  the  summons  ba' 
not  been  personally  served  upon  him,  and  property  of  the  defen'J' 
ant  has  been  duly  attached  by  virtue  of  a  warrant  which  haa  Dot 
been  vneated,  the  court  must  proceed  to  hear  and  determine  th' 
netion;  but  in  an  action  subsequently  brought,  the  judgment  h 
only  presumptive  evidence  of  the  indebtedness,  and  the  deffo^' 
ant  is  not  barred  from  any  counterclaim  against  the  plaiDtiC 
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The  execution,  issued  upon  a  judgment  so  rendered,  must  require 
the  marshal  to  satisfy  it  out  of  the  property  so  attached,  without 
containing  a  direction  to  satisfy  it  out  of  any  other  property. 
*  L.  1882.  cb.  410,  §  1329. 

1 92.  Section*  applicable  an  to  andertaklnar,  et  cetera. 

Sections  one  hundred  and  six  to  one  hundred  and  ten  of  this 
rerision,  inclusive,  and  sections  one  hundred  and  twenty-seven 
and  one  hundred  and  twenty-eight,  in  so  far  as  they  relate  to 
undertaking,  sureties  and  justification,  apply  to  proceedings  under 
this  title,  and  the  exceptions  to,  and  examination  of.  sureties, 
whether,  on  undertaking,  or  bail,  may  be  made  and  conducted  by 
the  adverse  party,  as  prescribed  therein. 
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ARTICLE  THIRD. 

Replevin. 

Sec.     06.  BepleTln. 

D6.  Affidavit  and  undertaking  by  plaintiff. 

97.  Atttdavit  therefor,    before   couiniencement   of  action. 

98.  Where  several  chattels  are  to  be  replevied. 

99.  Plalntlff'8  undertaking  for  replevin. 

100.  When  agent,  et  cetera,   ncay  vake  affidavit  for  replevin  or  ntaim 

101.  Requisition  of  Justice. 

102.  How  executed. 

103.  How  executed  If  propertx  concealed,  et  cetera. 

104.  Marshal  to  keep  in  posaeasion;  when  and  how  to  deliver. 

105.  Return  to  requisition. 

106.  Defendant  when  to  except  to  sureties,  proceedinjpi  thereupon. 

107.  Defendant  may  reclaim  chattel;  proceedings  thereupon. 

108.  Qualifications  of  sureties. 

109.  Justification. 

110.  Allowance  of  undertaking. 

111.  When  and  to  whom  marshal  to  deliver  chattel. 

112.  Penalty  for  wrong  delivery  by  marshal. 

113.  Claim  of  title  by  third  person;   proccediugs  therr^npon. 

114.  Action  against  a  marshal  on  claim. 

116.  Indemnity  to  marshal  against  such  action. 

116.  Answer  of  title  in  third  person. 

117.  Defendant  may  demand  judgment  for  return  of  chattel. 

118.  For  delivery  of  property.    How  money  recovered  by  same  Jrzdcivst 

may  be  collected. 

119.  Damages  when  chattel  injured,  et  cetera,  by  defendant. 

120.  Judgment  or  verdict;  what  to  state. 

121.  Judgment  or  verdict,  et  cetera,  for  part  of  several  chattels. 

122.  Damages  how  ascertained  on  default. 

123.  Final  judgment,  et  cetera. 

124.  Execution,  contents  thereof. 

125.  Marshal's  power  to  take  chattel. 

120.  Action  on  undertaking,  when  maintainable. 

127.  Marshal's  return,  evidence  therein. 

128.  Injury,  et  cetera,  no  defence. 

129.  Proceeding  where  summons  not  personally  served. 

130.  When  action  not  affected  by  failure  to  replevy. 

131.  Judgment  of   action  with  others. 

106.  Action  to  recover  a.  c]fta.ttel« 

An  action  to  recover  a  chattel,  with  or  without  damages,  f« 
the  wrongful  taking,  withholding,  or  detention  thereof,  may  l* 
brought  in  the  municipal  court  of  the  city  of  New  \ork.  eicep*: 

1.  Where  the  chattel  was  taken  by  Tirtue  of  a  warrant  apainfl 
the  plaintiff,  for  the  collection  of  a  tax,  assessment  or  fin<*. 
issued  in  pursuance  of  a  statute  of  the  state,  or  of  the  FnitH 
States:  unless  the  taking  was,  or  the  detention  is,  unlawful,  i> 
specified  in  section  ninety-seven  of  this  act. 

2.  Where  it  was  seized  by  virtue  of  an  execution,  or  a  warm-t 
of  attachment,  against  the  property  of  the  plaintiff,  unless  H 
was  legally  exempt  from  such  seizure,  or  is  unlawfully  detained, 
as  specified  in  section  ninety-seven  of  this  act. 

3.  Where  it  was  seized  by  virtue  of  an  execution,  or  a  warrant 
of  attachment,  against  the  property  of  a  person  other  than  th* 
plaintiff,  and  at  the  time  of  the  commencement  of  the  action  thf 
phiiutiff  had  not  the  right  to  reduce  it  into  his  possession. 

4.  Where  a  chattel  is  replevied  in  an  action  to  recover  thf 
same,  and  a  final  judgment  awarding  the  possession  thereof  ^ 
the  defendant  is  rendered,  a  subsequent  action  to  receiver  th' 
same  chattel  cannot  be  maintained  by  the  plaintiff,  for  the  sau?' 
cause  of  action.     But  the  judgment  does  not  affect  his  right  r*? 
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maintain  an  action  to  recover  damages,  for  taklufi:  or  dotaiuinj: 
the  same  or  any  other  chattel,  unless  it  was  rendered  against 
him  upon  the  merits. 

5.  If  plaintifiTs  title  be  by  transfer,  made  since  wrongful  takingr, 
or  daring  wrongful  detention,  no  action  can  be  maintained  unless 
the  person  from  or  through  whom  the  plaintiff  derived  title  might 
hare  maintained  the  same,  had  the  transfer  not  been  made. 

C.  C.  p.,  §S  1219,  1690-1692;  L.  1882,  ch.  410,  f  1331. 

196.  Afld«Tlt  and  imdertaktn«  by  pUantilC. 

The  plaintiff  may,  at  the  time  the  summons  is  issued,  but  not 
afterwards,  require  the  chattel  to  be  replevied  as  prescribed  in 
this  act.  For  that  purpose  he  must  deliver  to  the  court,  an  affi- 
davit and  a  written  undertaking  as  herein  prescribed,  which  must 
be  filed  with  the  clerk  of  the  court  in  the  district  in  which  the 
action  is  brought. 

U  1882.  ch.  410,  S  1332. 

197.  Afllda-rit  tberefois  Tbefore  commencscmeiEt  of  action. 

The  afSdavit  prescribed  in  the  last  section,  must  particularly 
describe  the  chattel  to  be  replevied  and  must  contain  the  following 
allegations : 

1.  That  the  plaintiff  is  tb*- owner  ct  <the  chattel,  or  is  entitknl 
to  the  possession  thereof,  by  virtue  of  a  special  property  therein: 
the  facts  with  respect  to  which,  must  be  set  forth. 

2.  That  it  is  wrongfully  detained  by  the  defendant 

3.  The  alleged  cause  of  the  detention  thereof,  according  to  the 
best  knowledge,  information,  and  belief  of  the  person  making  the 
affidavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  assessment  or  fine,  issued 
in  pursuance  of  a  statute  of  the  state,  or  of  the  United  States: 
or,  if  it  has  been  taken  uiider  color  of  such  a  warrant,  either  that 
the  taking  was  unlawful,  by  reason  of  defects,  in  the  process,  or 
other  causes  specified,  or  that  the  detention  is  unlawful  by  rea- 
son of  facts  specified  which  have  subsequently  occurred. 

5.  That  it  has  not  been  seized  by  virtue  of  an  execution  or  war- 
rant of  attachment,  again^st  the  property  of  the  plaintiff,  or  of 
any  person  from  or  through  whom  the  plaintiff  has  deriv(Ml  title 
to  the  chattel,  since  the  seizure  thereof;  or,  if  it  has  been  so 
seized,  that  it  was  exempt  from  the  seizure,  by  reason  of  facts 
specified,  or  that  its  detention  i»  unlawful,  by  reason  of  facts 
specified  w^hich  have  subsequently  occurred. 

6.  Its  actual  value. 

C.  G.  p..   §  1606;  L.  1882,  cb.  410,  {  1332. 

198.  "Wliere  ■e'veral  eliattela  aa*o  to  be  repleTied. 

Where  the  affidavit  describes  two  or  more  chattels  of  the  same 
kind,  it  must  state  the  number  thereof,  and  where  it  describes  a 
chattel  in  bulk,  it  must  state  the  weight,  measurement,  or  other 
quantity.  Where  it  describes  two  or  more  chattels,  to  be  replev- 
ied, it  may,  at  the  election  of-  the  plaintiff,  state  the  aggregate 
value  of  all,  or  separately  the  vahie  of  any  chattel  or  of  any  class 
«f  chattels,  and  the  aggregate  value  of  the  remainder,  if  any. 
Where  it  states  separately  the  value  of  one  or  more  chattels  or 
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classes  of  chattels,  the  defendant  may  require,  as  prescribed  b 
the  following  proyisions  of  this  article,  the  return  of  any  or  all 
of  the  chattels  or  classes  of  chattels,  the  value  of  which  is  iho* 
stated,  or  of  the  portion  thereof  which  has  been  replevied.  If  ^ 
procures  such  a  return,  the  remainder  must  be  delivered  to  tk* 
plaintiff,  except  as  is  otherwkse  prescribed  in  this  article. 

C.  C.  P.,  I  ie07;  L.  1882,  ch.  410,  |  1332. 

9  99.  PlaintllFs   undertalclnv  foif  replevin. 

The  undertaking  must  be  executed  by  at  least  two  wiretiea  or 
by  a  fidelity  or  surety  comiMUiy,  expressly  authoriEed  by  lavr  to 
execute  an  undertaking,  which  must  be  approved  by  the  court 
It  must  be  to  the  effect  that  the  sureties  are  bound  in  a  specifieid 
sum  not  less  than  tvrice  the  value  of  the  chattel,  as  stated  in  tlie 
affidavit,  for  the  prosecution  of  the  action,  for  the  return  of  iht 
chattel  to  the  defendant,  if  possession  thereof  is  adjudged  to 
him,  or  if  the  action  abates,  or  is  discontinued,  before  the  cbfltte! 
is  returned  to  the  defendant;  and  for  the  payment  to  the  defend- 
ant of  any  sum,  which  the  jodgment  awards  to  him  against  the 
plaintiff. 

L.  1882.  ch.  410,  1 1600. 


f  lOO.  IVlften  avent,  et  e^t^vm.,  ]ii«|r  miilce  aflLda-xIt  for  re- 
plevin or  return. 

The  affidavit  to  be  delivered  to  the  eoort,   in  behalf  of  the 
plaintiff,  with  a  requisition  to  replevy  a  ciUttel,  may  be  made  by 
the  plaintiff's  agent  or  attorney,  if  the  material  facts  are  witbis 
his  personal  knowledge;  or  if  the  plaintiff  is  not  within  the  cit;  i 
of  New  York  where  the  attorney  resides  or  has  his  office,  or  if  ' 
not  capable  of  making  the  affidavit.    The  affidavit  to  be  deliver^^  i 
to  the  court,  either  in  behalf  of  the  defendant,  with  a  notice  thit ; 
he  requires  the  return  of  the  chattel,  or  in  behalf  of  a  person  i»t 
a  party,  who  mak€«  a  claim  as  prescribed  in  section  one  hundred 
and  thirteen  of  this  lact,  may  be  made  by  an  agent  or  attoriK?. 
if  the  material  facts  ate  within  his  personal  knowledge,  or  if  tb 
defendant  or  claimant  as  the  case  may  be,  is  not  witiiin  the  cit; 
of  New  York,  and  capable  of  making  the  affidavit.    When  tbr 
affidavit  is  made  by  an  attorney  or  agent,  he  must  state  tbema 
what   allegations,    if  any,  mre  made   upon   his   information  an^i 
belief;  and  he  must  set  forth  therein  the  grounds  of  his  belief, 
as  to  all  matters  not  stated  upon  his  knowledge,  and  the  retm 
why  the  affidavit  is  not  made  by  the  party  or  the  claimant 

C.  C.  p.,  I  1712. 

I  lOl.  Requisition    of  Jnstiee. 

Upon  receiving  the  affidavit  and  undertaking,  the  justice  m^ 
indorse  upon  or  attach  to  the  affidavit  a  written  requisition,  scV 
scribed  by  him,  requiring  the  marshal  to  whom  the  summnos  i« 
delivered  to  replevy  the  property  described  in  the  affidavit,  on  or 
before  a  day  specified  in  the  requisition,  which  must  be  at  leis* 
six  days  before  the  return  day  of  the  summons.  The  affidsnt 
nnrlertaking  and  requisition  must  be  delivered  to  the  mnnhtl 
with  the  summons. 

I..  18S2.  ch.  410, 1 1888. 
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1102.  How  executed. 

If  any  chattel  described  in  the  affidavit  is  found  in  the  pos- 
session of  the  defendant,  or  of  his  agent,  the  marshal  to  whom 
the  summons,  affidavit  and  requisition,  together  with  a  copy  of 
the  undertaking  arc  delivered,  after  the  undertaking  and  requi- 
sition have  been  approved  by  the  court,  as  prescribed  in  the  fore- 
going sections  of  this  chapter,  must  forthwith  replevy  it  by  taking? 
it  into  his  possession.  He  must  thereupon  without  delay  serve 
upon  the  defendant  a  copy  of  the  summons,  affidavit,  requisition 
aud  undertaking  by  delivering  the  same  to  him  personally,  if  he 
can  be  found  within  the  city  of  New  York,  or  if  he  cannot  be  so 
found,  to  his  agent,  if  any,  from  whose  possession  the  chattel  is 
taken;  or  if  neither  can  be  found  within  the  city  of  New  York,  by 
leaving  a  copy  at  the  usual  place  of  abode  of  either,  with  a  per- 
son of  suitable  age  and  discretion. 

C.  C.  P.,  I  1701. 

i  103.  HoTT  executed  if  property  conceRled,  et  cetera. 

If  any  chattel,  described  in  the  affidavit,  is  secured  or  concealed 
in  a  building  or  inclosure,  the  marshal  must  publicly  demand  its 
delivery.  If  it  is  not  delivered,  pursuant  to  the  demand,  he  must 
cause  the  building  or  inclosure  to  be  broken  open,  and  must  take 
the  chattel  into  his  possession. 
C.  C.  P.,  f  1701. 

}  104.  Jllarsbal  to  keep  in  possesulon;  vrben  and  liow  to 
deliver. 

A  marshal  who  has  replevied  a  chattel,  must  retain  it  in  his 
possession,  keeping  it  in  a  secure  place,  until  the  person  who  is 
entitled  to  the  possession  thereof,  is  ascertained,  as  prescribed  in 
this  title.  He  must  then  deliver  it  to  that  person  upon  request 
and  payment  of  his  lawful  fees,  and  necessary  expenses  for  taking 
and  keeping  it,  as  taxed  by  the  court,  out  of  which  the  proceed- 
ings issued. 

C.  0.  P.,  1 1702. 

1 105.  Return  to  requisition. 

The  marshal  must,  on  or  before  the  return  day  of  the  summons, 
make  a  return  to  the  requisition,  under  his  hand,  stating  all  his 
proceedings  thereupon;  and  file  it,  with  the  affidavit,  undertaking, 
and  requisition,  with  the  clerk  in  the  district  in  which  the  action 
is  brought.  The  return  must  state  the  manner  in  which  (he  sum- 
mons, affidavit,  requisition  and  undertaking  were  served;  and,  if 
they  were  served  otherwise  than  by  delivering  the  requisite  copies 
to  the  defendant  personally,  the  reason  therefor  and  the  name  of 
the  person  to  whom  the  copies  were  delivered,  unless  his  name 
is  unknown  to  the  marshal,  in  which  case  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 

L.  1882,  cb.  410.  S  1335. 

1 106.  Defendant  irben  to  except  to  sureties  |  proceedings 
thereupon. 

At  any  time  after  the  chattel  has  been  replevied,  and  at  least 
two  days  before  the  return  day  of  the  summons,  the  defendant, 
unless  be  requires  a  return  of  the  chattel,  may  serve  upon  the 
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plaintiff,  or  upon  the  marshal,  a  written  notice  that  he  excepts 
to  the  plaintiff's  sureties,  otherwise  he  is  deemed  to  hare  waiTrf 
all  objections  to  them.  If  such  a  notice  is  served,  the  sureliw 
must  justify  upon  the  return  of  the  summons,  or  the  plaintiff 
must  then  give  new  undertaking  to  the  same  effect  as  the  originil 
undertaking,  with  other  sureties,  who  must  then  appear  and 
justify  before  the  court. 

L.  1882,  ch.  410,  8  13.'J6. 

i  107.  Defendant  may  reclaim  cbattel)  proceedias*  thcrc- 
npon. 

At  any  time  before  the  return  of  the  summons,  the  defendant 
may,  if  he  does  not  except  to  the  plaintiff*s  sureties,  serve  upon 
the  clerk  a  notice  that  he  requires  the  retnm  of  the  chattel 
replevied.  With  the  notice  he  must  deliver  to  the  clerk  tiie  fol- 
lowing papers: 

1.  An  affidavit,  containing  an  allegation,  either  that  the  defend- 
ant is  the  owner  of  the  chattel,  or  that  he  is  lawfully  entitW  to 
the  possession  thereof,  by  virtue  of  a  special  property  therein, 
the  facts  with  respect  to  which  must  be  set  forth. 

2.  An  undertaking,  executed  by  at  least  two  sureties,  or  i 
fidelity  or  surety  company,  specifically  authorized  by  law  to  art 
instead  of  sureties,  to  the  effect  that  they  are  bound,  in  a  speci- 
fied sum,  not  less  than  twice  the  value  of  the  chattel,  as  stated 
in  the  affidavit  of  the  plaintiff,  for  delivery  thereof  to  the  plain- 
tiff, if  delivery  thereof  is  adjudged,  and  for  the  pajrment  to  hba 
of  any  sum,  which  the  judgment  awards  against  the  defendant. 
The  sureties  in  the  undertaking,  must  justify  before  the  court 
upon  the  return  of  the  summons. 

If  the  plaintiff  has  stated  separately  in  his  affidavit  the  vabe 
of  one  or  more  chattels,  or  classes  of  chattels,  as  prescribed  » 
section  ninety-eight  of  this  act,  the  defendant  may  require  a 
delivery  of  part  of  the  property  replevied,  as  prescribed  in  that 
section. 

C.  C.  P.,  SS  1704.  2925;  L.  1882,  ch.  410,  9  1887. 

f  108.  Qnaimcatlonif  of  snireileM. 

The  qualifications  of  sureties,  as  required  by  this  act,  are  « 
follows: 

1.  Each  of  them  must  be  a  resident  of,  and  a  householder  er 
freeholder  within  the  city  of  New  York. 

2.  Each  of  them  must  be  worth  twice  the  sum  specified  fof  i 
which  they  become  obligated  in  the  undertaking  or  order  ef  | 
arrest,  exclusive  of  property  exempt  from  execution.  j 

3.  A  fidelity  or  surety  company  specifically  authorised  by  lav  I 
to  act  as  surety.  I 

C.  C.  P.,  $§  579,  2926;  L.   1882,  ch.  410,  I  1338.  | 

f  100.  Jnntiflcation. 

For  the  purpose  of  justification,  each  of  the  sureties  or  M3 
must  attend  before  the  court,  at  the  time  and  place  mentionfrl 
in  the  notice,  provided  in  section  one  hundred  and  six  of  this  aft 
and  be  examined  on  oath,  touching  his  sufficiency.  In  such  manner 
as  the  court,  in  its  disorotion,  thinks  proper.  The  court  may.  to 
its  discretion,  adjourn  the  examination,  from  day  to  day,  «ntfl  it 
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is  completed,  but  such  an  adjonrnment  must  always  be  to  the 
next  judicial  day,  unleejs  by  cdnsrnt  of  parties.    If  required  by  the 
attorney  for  the  adverse  party,  the  examination  must  be  reduced 
to  writing,  and  subscribed  by  the  bail  or  surety. 
C.   C-   P.,  a  580,   2926;   L.   1882,  ch.  410.   S  1338. 

S  no.  Allowance  of  imdertaklnar* 

If  the  court  finds  the  surety  or  bail  sufficient,  it  must  annex 
the  examination  to  the  undertakinK*  indorse  its  allowance  thereon, 
and  cause  them  to  be  filed  with  the  clerk. 
C.   C.  P..  Si  581,  2926;   L.   1882.  ch.  410,  I  1338. 

I  111.  IVhen  anil  to  ivhont  marnltal  to  deliver  chattel. 

If  the  defendant  neither  excepts  to  the  plaintiff's  sureties,  nor 
rwiuires  the  return  of  the  chattel,  within  the  time  prescribed  for 
that  purpose,  or  if  he  fails  to  procure  the  allowance  of  his  under- 
taking, or  if  the  plaintiff,  after  the  defendant  has  excepted  to  his 
sureties,  duly  procures  the  allowance  of  his  undertaking,  the 
marshal  must,  except  in  the  case  specified  in  section  one  hundred 
and  thirteen  of  this  act,  immediately  deliver  the  chattel  to  the 
phiintiff.  If  the  plaintiff,  after  the  defendant  has  excepted  to 
his  sureties,  fails  to  procure  the  allowance  of  his  undertaking, 
or  if  the  defendant  after  he  has  required  the  return  of  the  chat- 
tel, procures  the  allowance  of  his  undertaking,  the  marshal  must 
immediately  deliver  the  chattel  to  the  defendant. 
L.  1882,  ch.  410,  S  1830. 

i  112.  Penalty  for  -vrronv  delivery  by  n&nr«1ta1. 

The  marshal  who  delivers  to  either  party,  without  the  consent 
of  the  other,  a  chattel  replevied  by  him,  except  as  prescribed  in 
the  last  siection,  or  by  virtue  of  an  execution  issued  upon  a  judg- 
ment in  the  action,  forfeits  to  the  party  aggrieved  the  sum  of  one 
hundred  dollars,  and  is  also  liable  to  him  for  all  damages  which 
he  sustains  thereby. 

L.  1882.  ch.  410,  f  1340. 

1113.  Claim  of  title  by  third  person;  proceedlnar  there- 
upon. 

At  any  time  before  the  chattel  which  has  been  replevied  is 
actually  delivered  to  either  party,  if  a  person  not  a  party  to  the 
action,  claims  as  against  the  defendant  a  right  to  the  possession 
thereof,  existing  at  the  time  when  it  was  replevied,  an  affidavit 
may  be  made  and  delivered  to  the  marshal  who  executed  the 
recfuisition,  in  his  behalf,  stating  that  he  makes  such  claim, 
specifying  the  chattel  or  chattels,  to  which  it  relates,  if  two  or 
more  chattels  have  been  replevied,  and  the  claim  relates  only  to 
part  of  them,  and  setting  forth  the  facts  upon  which  his  right 
of  pos.seKsion  depends.  In  that  case,  the  marshal  may,  in  his 
discretion,  before  he  delivers  the  chattel  to  the  plaintiff,  serve 
m>on  the  plaintiCTs  attorney,  a  copy  of  the  affidavit  with  a  notice 
that  he  requires  indemnity  against  the  claim.  If  the  indemnity 
is  not  furnished  within  a  reasonable  time,  after  the  plaintiff 
becomes  entitled  to  the  delivery  of  the  chattel,  the  marshal  may, 
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in  his  discretion,  deliver  it  to  the  claimant  without  incurring  any 
liability  to  the  plain^'ff,  by  reason  of  so  doing. 
C.   C.   P.,   9  1709;   L.   1882,  ch.   410,   I   1341. 

f  114.  Action  aaralnst  a  marshal  on  claim. 

A  person,  not  a  party  to  the  action,  who  has  served  an  affidatit 
as  prescribed  in  the  last  section,  may  maintain  an  action,  apjmst 
the  marshal  who  has  delivered  the  chattel  to  the  plaintiff,  w 
recover  his  damages,  by  reason  of  the  taking,  detention,  or  delir- 
ery  of  the  chattel.  But  the  summons  in  such  an  action  most  be 
issued  within  three  months  after  the  delivery  of  the  chattel  to 
the  plaintiff,  and  must  be  served  within  three  months  after  ii  u 
issued.  An  action  cannot  be  maintained  against  a  marshal  by  t 
person  so  entitled  to  make  a  claim,  except  as  prescribed  in  tliii 
section. 

C.   C.   P.,   f  1710;   L.  1882,  Ch.   410,   }  1341. 

{  115.  Indenanity  to  marsbal  aarain»t  snch  action. 

The  indemnity  to  be  furnished  to  the  marshal  by  the  plaintil. 
as  prescribed  in  the  last  section  but  one,  must  consist  of  a  writti-s 
undertaKing  to  him,  in  an  amount  at  least  double  the  actpal 
value  of  the  property  claimed,  executed  by  at  least  two  suretiei 
or  in  a  proper  case  by  a  fidelity  or  surety  company,  that  they  or 
it  w^ill  indemnify  him  against  any  liability,  for  damages,  cii^ts 
or  expenses,  to  be  incurred  in  an  action,  brought  against  him. 
by  reason  of  the  taking  or  detention  of  the  chattel,  or  its  deUTery 
to  the  plaintiff.  Each  of  the  sureties  besides  possessing  th?  oth#r 
qualifications  required  by  law,  must  be  a  freeholder  or  hoDSf 
holder  in  the  city  of  New  York.  The  marshal  l>efore  dcHTerin^ 
the  chattel,  may  require  the  persons  offered  as  sureties,  to  sab- 
mit  to  an  examination,  before  the  court,  out  of  which  the  pr^\ 
ceediugs  issued.  The  sureties  are  entitled  to  be  suhstitutefl  v 
defendants,  in  an  action,  brought  as  prescribed  in  the  last  seotioi. 
as  if  the  chattel  had  been  levied  upon,  by  virtue  of  an  execntiea. 

C.   C.   p.,   f  1711;   L.  1882,  ch.   410,   I  1341. 

I  llBa.  Tbird  party  may  Interplead  and  defend. 

At   any   time   before  a   chattel   or   chattels   which   have  berfi 
replevied  are  actually  delivered  to  either  party,  and  at  least  t\n» 
days   before   the  return   day  of  the  summons,   a  person,  not  i 
party  to  .the  action,  who  claims  a  right  to  the  possession  of  rbp 
chattel  or  chattels  so  replevied,  or  any  part  thereof,  which  rijjit 
is  clnimcd  to  have  existed  at  the  time  when  the  said  chattel  «c 
chattels   were   replevied,   and  'which  he   desires   to   assert,  vmj  i 
make  an  affidfivit  and  deliver. the  same  to  the  court,  statinjr  that 
he  makes  such  claim,  and  does  so  without  collusion  with  tbe  d^ 
fendant.    The    party    shall   also    specify    in    such    affidavit.  tW  , 
chattel  or  chattels  to  which  he  makes  claim,   setting  forth  tit  \ 
facts  upon  which  his  right  depends,  and  praying  to  be  implwd^J  \ 
as  a  defendant  in  the  action.    The  court  may  thereupon  pufi 
leave  to  said  party  to  appear  and  defend  and  the  provision?  rf 
this  act  in  relation  to  the  defendant  or  defendants  originally  r^ 
ceeded  against,  so  far  as  applicable,  shall  apply  to  the  said  party, 
and  the  court  may,  in  its  discretion,  make  such  order,  or  ilirprt 
such  delivery  of  the  possession  of  the  property,  as  may  be  j'J<t 
and  thereupon  the  entire  controversy  may  be  determined  in  tf^ 
action.    Nothing  in  this  section,  however,  shall  be  constnuMl  w 
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iffect  the  rights  of  the  parties  to  maintain  a  separate  action,  or 
o  cecoTer  damages  for  the  wrongful  taking  or  detention  of  a 
chattel,  unless  judgment  is  awarded  against  him»  as  herein  pro- 
rided,  on  the  merits.  In  that  case  the  court  may  grant  leave  to 
Kid  party  to  appear  and  defend,  and  the  provisions  of  this  act 
Q  relation  to  the  defendant  or  defendants  originally  proceeded 
igainst,  then  apply  to  said  party. 
fNew.]    L.  1903,  ch.  4S|.    In  effect  May  7,  1903. 

f  IIG.  AiiM^rver  of  title  in  third  person. 

The  defendant  may,  by  answer,  defend,  on  the  ground  that  a 
hird  person  was  entitled  to  the  chattel,  without  connecting  him- 
elf  with  the  latter's  title. 

C.  C.  p..  i  1T23. 

f  117.  Defendant  mnx  demand  Jndirn»ent  for  return  of 
itnttel. 

Where  a  chattel  has  been  replevied,  and  the  defendant  has  not 

equired  the  return  thereof,  pending  the  action,  as  prescribed  in 

he  foregoing  sections,  he  may,  in  his  answer,  demand  judgment 

or  the  return  thereof,  either  with  or  without  damages  for  the 

aking,  withholding,  or  detention. 

L.   1882,   cb.   410.   S  1342. 

S  118.  For  dellverx  of  property  $  ho^rr  money  recovered  by 
ante  Jndsment  may  be  collected. 

An  execution  for  the  delivery  of  a  chattel,  must  particularly 
escribe  the  property  and  designate  the  party  to  whom  the  judg- 
lent  awards  possession  thereof.  It  must  require  the  marshal 
0  deliver  the  possession  of  the  property  within  the  city  of  New 
rork,  lo  the  party  entitled  thereto.  If  a  sum  of  money  is  awarded 
y  the  same  judgment,  it  may  be  collected  by  virtue  of  the  same 
xecution;  or  a  separate  execution  may  be  issued  for  the  eollec- 
lon  thereof,  omitting  the  direction  to  deliver  poss^^sion  of  the 
roperty.  If  one  execution  is  issued  for  both  purposes,  it  must 
ontain  with  respect  to  the  money  to  be  collected,  the  same  diroc- 
(ons  as  an  execution  against  property,  or  against  the  person  as 
be  case  requires. 
C.  C.  P..  I  1373:  li.  1882,  cb.  410,  §  1343. 

I  119.  Damaares  frben  cbattel  Injured,  et  cetera,  by  dc- 
»ndant.  ^ 

Where  the  plaintiff  recovers  a  chattel  which  was  injured,  or 
therwise  depreciated  in  value,  while  it  was  in  the  po8sT»ssion  or 
nder  the  control  of  the  defendant,  under  such  circunistancos, 
hat  the  plaintiff  might  recover  damages  for  the  injury  or  dopre- 
iation,  in  an  action  brought  against  the  defendant  therefor,  he 
lay  recover  the  same  damages,  in  an  action  brought  as  vro- 
crihed  in  this  article.  In  that  case  he  must  set  forth  the  facts 
Q  his  complaint,  and  demand  judgment  for  damages  accordingly. 

C.  C.  P..  I  1722;  L.  1882,  ch.  410,  (  1348. 

I  120.  Jndirment  or  -verdict;  what  to  state. 

The  judgment,  verdict  or  decision,  must  fix  the  damages,  if 
tny,  of  the  prevailing  party. 

1.  Where  it  awards  to  the  plaintiff  a  chattel,  which  has  not 
)een  replevied,  or  where  it  awards  to  the  prevailing  party  a 
'battel,  which  has  been  replevied,  and  afterwards  delivered  by 
he  marshal  to  the  unsuccessful  party,  or  to  a  person  not  a 
)arty,  it  must  also  fix  the  value  of  the  chattel,  at  the  time  of 
he  trial. 

2.  In  a  case  where  the  unsuccessful  party  had  a  spocial  prop- 
^^ty  therein,  not  equal  to  the  full  valuation  of  the  chattel  to  fix 
:he  value  of  the  special  property. 

C.  C.  P.,  II  1726,  1727;  L.  1882,  cfa.  410,  |  1343. 
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f  121.  Judgment  or  -verdlcty  et  cetera,  for  part  of  MTe/al 
ebattels. 

Where  the  action  is  brought  to  recover  two  or  more  chttt«fli, 
the  judgment,  verdict  or  decision,  may  award  to  one  party,  ok 
or  more  distinct  chattels,  which  can  be  identified,  and  set  ap«it 
from  the  others,  and  the  residue  to  the  other  party,  and,  if  imj* 
essary,  the  complaint  must  be  amended  so  as  to  conform  thereto. 
The  final  judgment  rendered  thereupon,  must  award  to  each  party 
the  same  relief,  with  respect  to  the  finding  in  his  favor,  as  it 
separate  judgments  were  rendered,  except  that,  where  each  party 
is  entitled  to  an  absolute  award  of  a  sum  of  money,  against  tk 
other,  the  smaller  sum  must  be  deducted  from  the  greater,  ni 
the  balance  only  must  be  awarded. 

C.  C.  P.,   i  1728. 
§  122.  DamaareB?  Jiovr  asdertalned  on  default. 

Where  the  plaintijS  is  entitled  to  judgment  by  default,  for  wjut 
of  an  appearance  or  pleading,  the  court  to  wbich  he  applies  fof 
judgment  may  ascertain  and  determine  the  damages  to  which  be 
is  entitled  and  the  value  of  the  chattel,  if  necessary. 

c.  c.  P.,  g  1729, 

8  123.  Final  Judarnient,  et  cetera. 

Final  judgment  for  the  plaintiff  must  award  to  him  posseaiai 
of  the  chattel  recovered  by  him,  with  his  damages  if  any.  If* 
ehattel  recovered  was  not  replevied,  or  if  after  it  was  replt^fd 
it  was  delivered  to  the  defendant,  or  to  a  person  not  a  party,  si 
prescribed  in  this  act,  the  final  judgment  must  also  award  to  ti« 
plaintiff  the  sum  fixed  as  the  value  thereof,  to  be  paid  by  tb 
defendant,  if  possession  thereof  is  not  delivered  to  the  plaintil 
If  the  defendant  has  demanded  judgment  for  the  return  of  i 
chattel,  which  was  replevied,  and  afterwards  delivered  to  the 
plaintiff  or  to  a  person  not  a  party,  as  prescribed  in  this  ««ti 
final  judgment  in  his  favor  therefor  must  award  to  him  posse*-! 
sion  thereof,  with  his  damages,  if  any,  and  it  must  also  award  M 
him  the  sum  fixed  as  the  value  thereof;  to  be  paid  by  the  pUi^i 
tiff,  if  possession  is  not  delivered  to  the  defendant.  Bat  if  tM 
case  is  one  of  those  specified  in  subdivision  two  of  section  •?« 
hundred  and  twenty  of  this  act,  final  judgment  in  favor  «' ^^! 
defendant  must  award  to  him  the  sum  fixed  as  therein  spetiWti 
and  if  it  is  not  collected,  the  delivery  of  the  chattel,  or,  if  ^^ 
chattel  lias  not  been  replevied,  or  has  been  returned  to  him  ^nt* 
replevin,  that  he  is  entitled  to  the  possession  thereof f  onti^  tfcf 
sum  so  awarded  is  collected,  or  otherwise  paid. 

q.  C.  P.,  S  1730;  L.  1882,  ch,  410,  §  1343. 

ft  124.  Execntion;  contentM  thereof. 

An  execution  for  the  delivery  of  the  possession  of  a  chattel  s»j 
to  satisfy  out  of  the  property  of  the  judgment  debtor  a  8UBi«: 
monej'  contingently  awarded  against  him,  must  contain,  in  t^  \ 
tion  to  the  other  matters  prescribed  by  law,  the  following  <Hr«^  i 
tion: 

1.  Where  the  judgment  awards  a  sum  of  money,  if  possess** 
of  the  chattel  is  not  delivered  to  the  prevailing  party,  the  exi^^> 
tion  must  require  the  marshal  if  the  chattel  cannot  be  foow 
within  the  city  of  New  York,  to  satisfy  the  sum  so  awarded  ™ 
interest  and  his  fees,  out  of  the  property  of  the  party  af««*** 
whom  the  judgment  is  rendered. 

A  direction  to  satisfy  a  sum  of  money  out  of  property,  a^  pi*" 
scribed  in  this  section,  must  be  in  the  form  required  by  ^«5f|J 
a  like  direction,  where  an  execution  against  property  i»  J**" 
upon  a  judgment  for  a  sum  of  money. 

0.  0.  P.,  I  1731:  L.  1882,  th,   410.  |  1848. 
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I  126.  M«rsbal*s  poKver  to  take  chattel. 

For  the  purpose  of  taking  possession  of  a  chattel,  by  virtue  of 
inch  an  execution,  the  powers  of  the  marshal  are  the  same  as 
irfaere  he  is  required  to  replevy  a  chattel. 

C.  C.  p..  1 1732;  L.  1883,  ch.  410,  i  1S43. 

I  IM.  Action  on  nndertakinar;  vrhen  maintainable. 

A  plaintiff  who  has  recovered  a  tiiuil  judgment  cannot  maintain 
m.  action  against  the  sureties  in  an  undertaking  given  in  behalf 
if  the  defendant  to  procure  a  return  of  the  i^hattel  or  against  the 
lail  of  a  defendant  who  has  been  arrested,  until  after  the  return, 
rholly  or  partly  unsatisfied  or  unexecuted,  el"  an  execution  in 
lis  favor,  for  the  delivery  of  the  possession  of  the  chattel,  or  to 
atisfy  a  sum  of  money  out  of  the  property  of  the  defendant,  or 
*oe  both  purposes,  as  the  case  requires.  A  defendant  who  has 
wovered  a  final  judgment  cannot  maintain  an  action  against 
fce  sureties^  in  the  plaintiff's  undertaking,  given  to  procure  a 
«plevin  until  after  a  like  return  of  similar  execution  against  the 
ilainti£f. 
C.  C.  p.,   S  1733;  L.  1882.  ch.  410,  §  1343, 

I  127.  Marsbal'a  retnrnj  evidence  therein. 
Jn  such  an  action  against  the  sureties,  the  marshal's  return  to 
he  execution  is  presumptive  evidence  of  a  failure  to  deliver  or 
0  return  a  chattel,  or  to  pay  a  sum  of  money,  according  to  the 
erms  of  the  undertaking. 

C.  C.   p.,   S  1734;  L.   1882,   ch.  410,    §   1343. 

I  128.   Injury,  et  cetera,  no  defence. 

It  is  not  a  defence  to  such  an  action,*  that  the  chattel  was 
Qjured  or  destroyed,  after  it  was  replevied,  unless  the  injury  or 
leetruction  was  affected  by  the  act,  or  with  the  consent  of  the 
laintifif,  in  the  -action,  or  occurred  after  the  chattel  was  taken 
7  virtue  of  the  execution. 
C.  C.   p.,  §  1735;  li.  1882,  ch.  410,   §   t^43. 

V129.  ProceedlnflT  ^vrhere  snmnionii  not  personally  served. 
V'here  the  defendant  does  not  appear,  and  the  summons  has 
lot  been  personally  served  upon  him,  and  a  chattel,  or  a  part  of 
!  chattel,  to  recover  which  the  action  is  brought,  has  been  re- 
ilevied,  and  the  proceedings  thereupon  have  been  duly  taken, 
«  prescribed  in  this  act,  the  court  must  proceed  to  hear  and 
l^termine  the  action  with  respect  to  that  chattel,  or  part  of  a 
battel,  or,  if  the  action  is  brought  to  recoviu*  two  or  more  chat- 
els,  with  respect  to  those  which  have  been  replevied,  in  like 
ikanner  and  with  the  like  effect  as  if  the  summons  had  been 
lersonaily  served. 
L.   1882,   eh.  410,   |   1344. 

I  130.  IVl&en  action  not  affected  by  fallnre  to  replevy* 

Where  the  summons  has  been  personally  served  upon  the  de- 
fendant, or  where  he  appears,  the  court  must  procei»d  to  hear 
md  determine  the  action,  although  the  plnintiff  has  not  required 
;he  chattel  to  be  replevied,  or  the  marshal  has  nut  been  able  to 
replevy  it. 

L.   1882,   ch.   410,   J   1345. 

i  131.   Joinder  of  action  -witU  otliem. 

Nothing  in  this  title  is  to  be  so  construed  as  to  prevent  the 
plaintiff  from  uniting  in  the  same  complaint  two  or  more  causes 
of.  action,  in  any  case  specified  in  section  one  hundred  and  forty- 
»ix  of  this  act. 

C.  C.  P..  i  168». 
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article:  fourth. 

Action  to  foreclose  a  lien  on  a  ckaiteU 

Sec.  137.  Action;  wben  and  in  what  courts  maintainable. 

138.  Warrant  in  action. 

139.  Action  on  conditional  sale   agreemejrt,   et  cetera;   how  broosbt 

140.  Judgment;  order  of  arrest;  body  execution. 

141.  Judgrment,  et  cetera. 

142.  Application  of  this  article. 

%  137.  Action;   ^wben  fuid   in  what  eonxtm   nuantalBAbU. 

An  action  may  be  maintained  in  the  municipal  court  of  the  cit/ 
of  New  York,  to  foreclose  a  lien  upon  a  chattel,  for  a  sum  <rf 
money,  where  the  amount  claimed,  exclusire  of  costs,  doe«  not 
exceed  five  hundred  dollars,  in  any  case  where  Buch  a  lien  exirti 
at  the  time  of  the  comMcncement  of  the  action. 

C.  c.  P.,  S  1737, 

§  138.  Wfirrant  in   action   for.  j 

In  an  action  to  foreclose  a  lien  upon  a  chattel,  if  the  plaintiS 
is  not  in  possession  of  the  chattel,  a  warrant,  commaading  thf 
marshal  to  seize  the  chattel,  and  safely  keep  it  to  abide  the  jnd|^ 
ment,  may  be  issued  in  like  manner,  as  a  warrant  of  attachmeat 
may  be  issued,  in  an  action  founded  upon  a  contract,  and  the' 
provisions  of  law  applicable  to  a  warrant  of  attachment,  issaei 
out  of  the  court  apply  to  a  warrant  issued  as  prescribed  in  tkii 
act,  and  to  the  proceedings  to  procure  it,  and  after  it  has  beei 
issued,  except  as  otherwise  specified  in  the  judgment. 

L.  1S82,  ch.  410,  §  1330. 

1 139.  Action  on  conditional  sale  agreement,  et  cetera) 
hoiT  bronarht. 

No  action  shall  be  maintained  in  this  court,  which  arises  w  *■ 
written  contract  of  conditional  sale  of  persouai  property;  a  hiiifiJ 
of  personal  property,  where  title  is  not  to  vest  in  the  pent* 
hiring  until  payment  of.  a  certain  sum;  or  a  chattel  mortga? 
miide  to  secure  the  purchase  price  of  chattels;  except,  an  aclie* 
to  foreclose  the  lien,  as  provided  in  this  article.  For  the  purpow 
f)f  this  section  an  instrument  in  writing  as  above  stated  shall  1* 
deemed  a  lien  upon  a  chattel.  Provided,  however,  that  an  artirt 
may  be  maintained  to  recover  a  sum  or  sums  due  and  payaW* 
for  instalment,  payment  or  hiring,  but  in  such  cases  no  order  «f 
arrest  shall  issue. 

9  140.  [Am'd,  1908.]    Jndarment)  order  of  arrest  |  body  exe- 
cution. 

In   an  action  of  foreclosure,   as  provided  in   the  last  secti<«« 

where  the  sum  or  sums,  over  all  payments  and  set-oflfs  due  awl 

payable  by  the  terms  of  a  written  contract  of  conditional  sal*'. 

or  ui>on  the  payment  of  which  the  title  to  hired  personal  property 

vests,  or  secured  by  a  chattel  mortgage,  amount  to  more  thw 

one  hundred  dollars,  the  plaintiff  may  allege  that  the  defoDdiot 

wilfully  or  maliciously  disposed  of  or  concealed  the  property  «r 

^  a  part  thereof,  covered  by  the  instrument  on  which  suit  is  Ib^ 
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tnted.  In  which  case  the  court  may  grant  an  order  of  arrest  in 
the  manner  provided  in  article  one  of  this  title,  and  upon  such 
allegation  being  proved  on  the  trial,  execution  against  the  per- 
son shall  issue,  if  the  provisions  of  this  act  relating  to  indorse- 
ment upon  the  summons  have  been  complied  with,  unless  the 
property  awarded  by  the  judgment  is  produced  by  the  defendant 
to  satisfy  the  execution  and  levy,  when  made  as  provided  in  this 
article.  Upon  judgment  being  rendered,  as  prescribed  in  this 
article  under  the  provisions  of  this  or  the  last  preceding  section, 
and  execution  issuing  thereon,  the  property  subject  to  levy  must 
be  produced  or  possession  made  readily  available  at  the  time  of 
such  levy,  to  satisfy  the  execution  in  the  manner  prescribed  in 
the  judgment,  and  on  failure  so  to  do,  where  the  plaintiff  has 
recovered  judgment  for  a  sum  exceeding  one  hundred  dollars, 
exclusive  of  costs,  an  execution  against  the  person  shall  issue, 
provided  the  provisions  of  t^iis  a<?t  relating  to  indorsement  upon 
the  summons  have  been  complied  with,  on  the  return  of  the 
marshal  having  tlie  execution  made  to  the  clerk  of  the  court  in 
the  district  in  which  the  judgment  is  docketed,  to  the  effect  that 
such  property  is  not  available  for  levy  and  execution. 
L.  1903.  ch.  156.    In  effect  ikprll  8.  190S. 

}141.  Jwkdmmemtf  et  cetera. 

In  an  action  to  foreclose  a  lien,  the  final  judgment  in  favor  of 
the  plaintiff,  must  specify  the  amount  of  the  lien,  and  direct  a 
sale  of  the  chattel  to  satisfy  the  same  and  the  costs,  if  any,  by 
a  marshal,  in  like  manner,  as  where  a  marshal  sells  personal 
property  by  virtue  of  nn  execution,  and  the  application  by  him 
of  the  proceeds  of  the  sale,  less  his  fees  and  expenses,  to  the 
payment  of  the  amount  of  the  lien,  and  the  costs  of  the  action. 
It  must  also  provide  for  the  payment  of  the  surplus  to  the  owner 
of  the  chattel,  and  for  the  safe  keeping  of  the  surplus,  if  neces- 
sary, by  the  clerk  of  the  court,  until  it  is  claimed  by  him.  If  a 
defendant  upon  whom  the  summons  is  personally  served,  is  liable 
for  the  amount  of  the  lien,  or  for  any  part  thereof,  it  may  also 
award  payment  accordingly. 

C.  C.  P.,  H  1739,  1740. 

{  142.  Appllc&tlou    of   tliln   article. 

This  title  does  not  affect  any  existing  right  or  remedy  to  fore- 
close or  satisfy  a  lien  upon  a  chattel,  without  action,  and  it  does 
not  apply  to  a  ca^se.  where  another  mode  of  enforcing  a  lien  upon 
a  chattel  is  specially  prescribed  by  law. 

C.  C,  P.,  1 1741. 
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TITLE  IV. 
Pleadings. 

Sec.  146.  Pleadings  on  joinder  of  Issue. 

146.  What  causes  of  action  may  be  Joined  In  the  same  complaint. 

147.  Plaintiff   to   prove   bis   case,—  except   on   contract  where  there  is  i 

verifiCHl  complaint. 

148.  Defendant  may  offer  to  allow  Judgment  or  compromise. 

149.  Complaint. 

160.  Answer;  what  to  contain. 

151.  Counterclttim  defined. 

162.  Rules  re8i>octliig  the  allowance  of  counterclaim. 

153.  Judgment  when  demand  or  counterclaim  are  equal,  or  unequaL 

154.  For  affirmative  n»llef. 

166.  Counterclaim   when  defendant  Is  sued  In  a  rei»«8entatlTe  ctpsdty. 
15t>.  When  plaintiff  is  an  executor  or  administrator. 

157.  Counterclaim  where  nmount  Is  In  excess  of  courts"  jurisdiction. 

158.  When  defendant   may  demur. 

159.  Demurrer  to  complaint  most  specify  grouDds  of  objection. 

160.  Demurrer  to  all  or  part  of  the  complaint;  may  answer  to  part. 

161.  Formal   reply  or  demurrer   to  counterclaim  not   neceasaiy. 

162.  When  plaintiff  may  demur  to  answer. 

163.  RequirementR  coueerning  verified  pleadings. 

164.  Verification:   how  and  by  whom  made. 

165.  Exhibition  of  accounts  at  instance  of  Bdversa  party  nay  be  ordfrl 

166.  Amendment  of  pleadings. 

167.  Private   statute;    how    pleaded. 

168.  Judgments:  how  pleaded. 

169.  Conditions  precedent;  how  pleaded. 

170.  Pleadings  to  be  liberally  construed. 

171.  Immaterial  variance  In  ph^ading  to  be  disregarded. 

172.  Material  variances;  how  provided  for. 

173.  What  to  be  deemed  a  failure  of  proof. 

174.  Partial  defenses. 

175.  Complaint  In  actions  by  or  against  corporations. 

176.  When  proof  of  corporate  existence  unnecessary. 

177.  Misnomer,  when  waived. 

178.  Pleadings  in  actions  on  bastardy  bonds. 

179.  Answer  of  title.  - 

180.  Defendant  in  answer  of  title  to  deliver  nndertaklBg. 

181.  New  action  to  be  brought  in  supreme  court, 

182.  Old  action:  thereupon  dlscontlmied. 

183.  Penalty  for  failure  to  deliver  undertaking. 

184.  Title  appearing  from  plaintiff's  own  showing. 

185.  Same  cause  of  action,  and  defense  In  new  action. 

186.  Answer  of   title  Interposed   as   to  only  one  or   more  of  scTersl  *• 

fensea:  proceedings  thereupon. 

187.  Interpleader  by  order  in  certain  cases. 

• 
f  145.  Pleadlnar  on  Joinder  of  Issue. 

Pleadings  in  the  municipal  court  of  the  city  of  New  York,  viif 
be  oral  or  written,  verified  or  unverified,  and  include  a  compltiBt, 
answer  or  demurrer. 

1.  Where  the  action  is  commenced  by  the  service  of  a  smibj 
mons  only,  the  pleadii\£rs  may  be  oral,  and  the  substance  therw 
shall  be  endorsed  upon  the  summons  and  entered  in  the  dockr? 
book  of  the  court.  Issue  must  be  joined  on  the  return  dny  «»' 
the  summons,  except  as  otherwise  expressly  prescribed  in  th» 
act.  The  court  may.  however,  in  its  diseretion,  order  a  writtrt 
bill  of  particulars,  with  or  without  verification,  to  be  fik»d  by  th* 
plaintiff,  or  by  the  defendant  interposing  a  connterclaim. 

2.  In  all  cases  where  a  written  complaint,  verified  or  unv«i- 
fied,  is  served  with  the  summons,  a  written  answer,  verified  if 
the  complaint  be  verified,  or  a  written  demurrer,  most  be  fiW 
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nd  issue,  joined  on  the  return  day,  except  as  otherwise  expressly 
ffescribed  in  this  act,  unless  the  court  lurther  extends  the  time 
0  answer  or  demur. 

3.  Where  a  demurrer  is  interposed  and  disallowed,  the  court 
ttust,   notwithstanding  the   return   day  has  passed,   grant   leave 

0  plead  as  if  no  domnrrer  had  been  interposed,  with  or  with- 
out costs,  in  an  amount  within  the  sum  allowed  as  costs  in  the 
iction:  but  the  time  to  file  said  pleading  shall  not  be  extended 
»nger  than  eight  days  from  the  time  the  decision  on  the  demurrer 

1  rendered,  unless  on  the  consent  of  the  parties. 

4.  If  the  court  deems  the  demurrer  well  founded,  it  must  per- 
lit  the  pleading  to  be  amended;  and  if  the  party  fails  so  to 
mend,  the  defective  pleading  or  part  of  a  pleading  demurred 
t>  mnst  be  disregarded;  and  the  court  may,  in  its'  discretion, 
xtend  the  time  for  pleading,  in  the  manner  prescribed  in  the 
receding  subdivision. 

5.  Where,  on  the  return  day  of  a  summons,  a  person  appears 
pecially  for  the  purpose  of  raising  a  question  not  involving  the 
lerits  of  the  action,  the  court  may,  in  its  discretion,  reserve  the 
edsion  on  the  qnestion  raised  and  extend  the  time  to  plead,  in 
ke  manner  prescribed  in  subdivision  three  of  this  section. 

6.  Nothing  herein  shall  be  construed  to  prevent  the  court 
rdering  a  bill  of  particulars  in  a  proper  case,  whether  the  plead- 
igs  be  written  or  oral. 

C.  C.   P.,  fi  2935,  3126,  3207;  L.  1882.  ch.  410,  f  1346. 

1 140.  IVliat  causes  of  action  may  be  Jotned  in  the  same 
Itanplmlnt. 

The  plaintiff  may  unite  in  the  same  complaint,  two  or  more 
luses  of  action,  where  they  are  brought- to  recover  as  follows: 

1.  X^pon  contract,  express  or  implied. 

2.  For  personal  injuries,  and  injuries  to  property,  or  either. 

3.  Chattels,  with  or  without  damages,  for  the  taking  or  deten- 
on  thereof. 

4.  Upon  claims  against  a  trustee,  by  virtue  of  a  contract,  or 
r  operation  of  law.  ; 

5.  Upon  claims  arising  out  of  the  same  transaction  or  trans- 
ttioDS  connected  with  the  same  subject  of  action,  and  not 
icluded  within  one  of  the  foregoing  subdivisions  of  this  section. 

6.  For  penalties  incurred  under  a  statute  of  the  state,  or  an 
•dinance  of  the  city  of  New  York. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all 
le  causes  of  action,  so  united,  belong  to  one  of  the  foregoing 
ibdivisions  of  this  section;  that  they  are  consistent  with  each 
ther;  that  they  require  the  same  judgment;  and  except  as 
therwise  prescribed  by  law,  that  they  affect  all  ^the  parties. 
Hiere  a  cause  of  action  for  which  a  defendant  might  be  anested 
I  united  with  a  cause  of  action  for  which  he  cannot  be  arrested. 
D  execution  against  the  person  of  the  defendant  cannot  be  issued 
pon  the  judgment. 

C.  C.  P.,  fS  484,  2©87. 

1147.  Plaintiff  to  proxe  bin  ease*  except  on  contract 
rbere  tbere  la  a  -rerlfled  con&plaint. 

If  a  defendant  fails  to  appear  and  answer,  the  plaintiff  cannot 
ecover  without  proving  his  case,  except  that  where  the  action 
I  on  a  contract,  express  or  implied,  and  a  cop7  of  a  verified  pQxn- 
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S  150.  Tirbeift  plaintiff  !•  an  exeentor  or  administrator. 

Ill  an  action  brought  by  an  executor  or  administTator,  in  hil 
representative  capacity,  a  demand  against  the  decedent,  bdoB^ 
ing,  at  the  time  of  his  death  to  the  defendant,  may  he  set  forai 
by  the  defendant  as  a  counterclaim,  as  if  the  action  had  bee^ 
brought  by  the  decedent  in  his  lifetime;  and,  if  a  balance  i 
found  to  be  due  to  the  defendant,  judgment  must  Be  rendeiil 
therefor  against  the  plaintiff,  in  his  representative  capacity 
Execution  can  be  issued  upon  such  a  judgment  only  in  a  cirf 
where  it  could  be  issued  upon  a  judgment  in  an  action  apiorf 
the  executor. 

c.  c.  P.,  f  606. 

S  167.  Connterclalmi  "wbere  amount  in  In  excess  of  eosrtf 
Jurisdiction. 

Where  defendant  has  a  counterclaim  which  is  in  excess  of  th 
amount  of  the  jurisdiction  of  this  court,  the  counterclaim  m^ 
be  interposed,  and  in  the  event  of  judgment  being  rendered Jj 
defendant's  favor,  sustaining  said  counterclaim,  said  judpn*! 
shall  not  be  for  any  larger  sum  in  any  event  than  the  sma  ^ 
which  the  court  has  jurisdiction,  exclusive  of  costs,  but  nothi^ 
in  this  section  shall  be  construed  to  estop  such  a  defendant  fi^ 
bringing  an  action  against  the  plaintiff  for  the  difference  ^^^Jl 
the  sum  of  the  court's  jurisdiction,  and  the  sum  by  said  defcQJffl 
to  be  due  unless  the"  judgment  shall  state  that  the  sum  awari^ 
by  the  judgment  is  the  whole  amount  found  to  be  due. 

[New.] 

f  168.  "Wlten   defendant  may   demur. 

The  defendant  mny  demur  to  the  complaint,  where  one  or 
of  the  following  objections  thereto,  appear  upon  the  face  thei 

1.  That  the  court  has   not  jurisdiction   of  the   person  of 
defendant.  I 

2.  That  the  court  has  not  jurisdiction  of  the  subject  of  Al 
action. 

8.  That  the  plaintiff  has  not  legal  capacity  to  sue.  ^ 

4.  That  there  is  another  action  pending  between  the  sm 
parties,  for  the  same  cause. 

5.  That  there  is  a  misjoinder  of  parties  plaintiff.  | 
(5.  That  there  is  defect  of  parties,  plaintiff  or  defendant.        I 

7.  That  causes  of  action  have  been  improperly  united.  \ 

8.  That  the  complaint  does  not  state  facts  sufficient  to  conw^ 
tute  a  cause  of  action. 

C.  C.  P.,  is  488,  2930;  L.  1882,  ch.  410.  f  134T. 

i  169.  Demurrer  to  complaint  must  specify  gronui*  ^ 
objection. 

The  demurrer  must  distinctly  specify  the  objections  to  the  t'** 
plaint,  otherwise  it  may  be  disregarded.  An  objection,  tik 
under  subdivision  first,  second,  fourth  or  eighth  of  section  t 
hundred  and  fifty-eight  of  this  act,  may  be  stated  in  the  Unrcs 
of  the  subdivision;  and  an  objection  taken  under  either  of  1 
other  subdivisions,  must  point  out  specifically  the  particnl 
defect  relied  upon. 

c.  c.  P.,  8  480. 
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1160.  Demurrer  to  all  or  part  of  the  complaint  i  max 
Auwer  to  part. 

The  defendant  may  demur  to  the  whole  complaint,  or  to  one 
or  more  separate  causes  of  action,  stated  therein.  In  the  latter 
else,  he  may  answer  the  cause  of  action  not  demurred  to. 

c.  c.  p.,  f  491. 

i  161.  Formal  reply  or  demurrer  to  counterclaim  not 
aceesBary, 

A  formal  reply  to  a  counterclaim  Is  not  necessary.  The  counter- 
claim shall  be  deemed  denied  by  the  plaintiff  unless  specifically 
adfaiitted  on  the  trial.  It  also  may  bo  objected  to  on  motion,  or 
demurred  to  as  if  the  counterclaim  were  an  affirmative  cause  of 
action,  set  up  in  a  complaint. 

[New.)  / 

S162.  HVlten  plaintiff  may  demur  to  onuifTer. 

The  plaintiff  may  demur  to  a  counterclaim  or  a  defence  con- 
sisting of  new  matter  contained  in  the  answer,  on  the  ground 
that  it  is  InsufBcient  in  law  on  the  face  thereof. 

C.  C.  p.,  f  494. 

f  16S.  Beanlren»ent«  coneernlnar  verified  pleadlnarn. 

The  allegations  or  denials  in  a  verified  pleading  must  in  form 
be  stated  to  be  made  by  the  party  pleading.  Unless  they  are 
therein  stated  to  be  made  on  the  information  and  belief  of  the 
party,  they  must  be  regarded,  for  all  purposes  as  having  been 
made  on  the  knowledge  of  the  person  verifying  the  pleading.  An 
allegation  that  the  party  has  not  sufficient  knowledge  or  informa- 
tion to  form  a  belief  with  respect  to  a  mntter,  must,  for  the 
same  purpose,  be  regarded  as  an  allegation  that  the  person  veri- 
fying the  pleading  has  not  such  knowledge  or  information. 

C.  C.  P.,  1624. 

}  1^.  Verification;  Jkowr  and  by  irliom  made. 

The  verification  must  be  made  by  the  affidavit  of  the  party,  or, 
if  there  are  two  or  more  parties  united  in  interest,  and  pleading 
together,  by  at  least  one  of  them  who  is  acquainted  with  the 
facts,  except  as  follows: 

1.  Where  the  party  is  a  domestic  corporation,  the  verification 
must  be  made  by  an  officer  thereof. 

2.  Where  the  people  of  the  state  are,  or  a  public  officer,  in  their 
behalf,  is  the  party,  the  verification  may  be  made  by  any  person 
acquainted  with  the  facts. 

3.  Where  the  party  is  a  foreign  corporation;  or  where  the  party 
Is  not  within  the  county  where  the  attorney  resides,  or  if  the 
latter  is  not  a  resident  of  the  state,  the  county  where  he  has  his 
office,  and  capable  of  making  the  affidavit;  or,  if  there  are  two 
or  more  parties  united  in  interest  and  pleading  together,  where 
neither  of  them,  acquainted  with  the  fa<'ts.  is  withiii  that  county 
and  capable  of  making  the  affidavit;  or  where  the  action  or 
defence  is  founded  on  a  written  instrutnent  for  the  payment  of 
money  only,  which  is  in  the  possession  of  the  aeent  or  the 
attorney;  or  where  all  the  material  allogntions  of  the  pleading 
are  withiii  the  personal  knowledge  of  the  agent  or  the  attorney; 
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In  either^  case  the  Terifioation  may  be  made  by  the  agent  of  or 
the  attorney  for  the  party, 
c.  c.  P.,  f  525. 

i  105.  Exhibition  of  aoconnts  at  InstaAce  of  mdverse  paHr 
may   be    ordered. 

The  court  may  at  the  time  of  pleading,  or  at  any  other  tinw 
before  the  trial,  retiuire  the  plaintiff  or  defendant  to  exhibit  to 
the  inspection  of  the  adverse  party,  with  liberty  to  copy  the  same, 
any  writing  or  account  declared  on  or  set  up  in  the  wajr  of  offset 
or  counterclaim,  or  if  not  so  exhibited,  may  prohibit  its  afterward 
being  given  in  evidence. 

L.  1882,  ch.  410,  S  13C1. 

S  106.  Amendment  of  pleadinars. 

The  court  ^  must,  upon  application,  allow  a  pleading  to  ht 
amended,  at  any  time,  if  substantial  justice  will  be  promoted 
thereby.  Where  a  party  amends  his  pleading,  after  joinder  of 
issue,  or  pleads  over  upon  the  decision  of  a  demurrer,  and  it  is 
made  to  appear  to  the  satisfaction  of  the  court,  by  oath,  that  an 
adjournment  is  necessary  to  the  adverse  party,  in  consequence 
of  the  amendment  or  pleading  over,  an  adjournment  muat  Iw 
granted.  The  court  may  also,  in  its  discretion,  require,  as  a  con- 
dition of  allowing  an  amendment,  the  payment  of  coBt&  to  the 
adverse  party. 

C.  C.   P.,   f  2944;   L.   1882,  ch.  410,  |  1347. 

S  107.  Private   statute;  bofv  pleaded. 

In  pleading  a  private  statute,  or  a  right  derived  therefpom,  it 
is  sufficient  to  designate  the  statute  by  its  chapter,  year  of  pt«- 
sago  and  title,  or  in  some  other  manner  with  convenient  certainty, 
without  setting  forth  any  of  the  contents  thereof. 

c.  c.  P.,  8  580. 

8  108.  Jndgrnientni    boir  pleaded. 

In  pleading  a  judgment,  or  other  determination  of  a  court  or 
officer  of  special  jurisdiction,  it  is  not  necessary  to  state  the  ftfts 
conferring  jurisdiction:  but  the  judgment  or  determination  msj 
ho  stated  to  have  been  duly  given  or  made.  If  that  allegitirtn 
is  controverted  the  party  pleading  must  on  the  trial  establi^  th* 
facts  conferring  jurisdiction. 
('.  c.  P..  8  5,32. 

{i  100.  Conditions   precedent)  boTT  pleaded. 

In  pleading  the  performance  of  a  condition  precedent  in  a  con- 
tract it  is  not  necessary  to  state  the  facts  constituting  perfonn- 
anco;  but  the  party  may  state  generally  that  he  or  fhe  person 
whom  ho  represents  duly  performed  all  the  conditions  on  his  part- 
If  that  allegation  is  controverted  he  must  on  the  trial  estabtisb 
performance. 

C.  C.  P.,  8  5.32. 

8  170.  Pleadlnars   to  be  liberally  oonstrved. 

The  allegations  of  a  pleading  must  be  liberally  oonstnied,  witk 
a  view  of  substantial  justice  between  the  parties. 

C.  0.  P.,  f  619. 
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I  ITl.  Immaterial  -variance  in  pleading  to  be  dlaresrarded. 

A  Yariaiice  between  an  alleviation  in  a  pleading  and  the  proof, 
must  be  disregarded  as  immaterial,  unless  the  court  is  satisfied 
that  the  adverse  party  has  been  misled  thereby,  to  his  prejudice. 

C.  C.   P.,  i  2843;  L.   1882,   ch.  410,   {  1347. 

1 172.  Material  -variances  |  bow  provided  for. 

A  variance  between  an  allegation  in  a  pleliding  and  the  proof 
is  not  material  unless  it  has  actually  mlftled  the  adverse  party 
to  his  prejudice  in  maintaining  his  action  or  defense  on  the 
merits.  If  a  party  insists  that  he  has  been  misled  that  fact  and 
the  particulars  in  which  he  has  been  misled  must  be  proved  to 
the  satisfaction  of  the  court.  Thereupon  the  court  may  in  its 
discretion  order  the  pleading  to  be  amended  on  such  terms  as  it 
deems  just. 

C.  C.  P.,  I  689. 

1173.  ^Wbat  to  be  deemed  a  failure  of  proof. 

Where,  however,  the  allegation  to  which  the  proof  is  directed 
is  unproved,  not  in  some  particular  or  particulars  only,  but  in  its 
entire  scope  and  meaning,  it  is  not  a  case  of  variance  within  the 
last  two  sections,  but  a  failure  of  proof. 

C.  C.  P..  I  541. 

1174.  Partial  defenses. 

A  partial  defense  may  be  set  forth,  but  it  must  be  expressly 
stated  to  be  a  partial  defense  to  the  entire  complaint,  or  to 
one  or  more  separate  causes  of  action  therein  set  forth.  On  a 
demurrer  thereto  the  question  is  whether  it  is  sufficient  for  that 
purpose.  Matter  tending  only  to  mitigate  or  reduce  damages  in 
an  action  to  recover  damages  for  a  personal  injury,  or  an  injury 
to  property,  is  a  partial  defense  within  the  meaning  of  this  section. 

1 175.  Complaint  in  actions  by   or   aarainst    corporations. 

In  an  action  brought  by  or  against  a  corporation,  the  complaint 
must  aver  that  the  plaintiff,  or  the  defendant,  as  the  case  may 
be,  is  a  corporation;  must  state  whether  it  is  a  domestic  corpora- 
tion  or  a  foreign  corporation;  and,  if  the  latter,  the  state,  country 
or  government,  by  or  under  whose  laws  it  was  created.  But 
the  plaintiff  need  not  set  forth,  or  specially  refer  to,  any  act  or 
]>roceeding  by  or  under  which  the  corporation  was  created, 
"c.  O.  P.,  S 1775. 

i  17G.  'When  proof  of  corporate  existence  unnecessary. 

In  an  action  brought  by  or  against  a  corporation,  the  plaintiff 
need  not  prove,  upon  the  trial,  the  existence  of  the  corporation 
unless  the  answer  is  verified  and  contains  an  affirmative  allega- 
tion that  the  plaintiff,  or  the  defendant,  as  the  case  may  be,  is 
not  a  corporation. 

c.  c.  P.,  I  1776. 

1177.  Misnomer  $  -wben  vralved. 

In  an  action  or  special  proceeding  brought  by  or  against  a 
corporation,  the  defendant  is  deemed  to  have  waived  any  mistake 
in  the  statement  of  the  corporate  name,  unless  the  misnomer  is 
pleaded  in  the  answer  or  other  pleading  in  the  defendant's  behalf. 

C.  C.  p.,  1 17TT. 
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1178.  Pleadlagrs  in  netioiui  ou  btMntArdy  1iond«« 

The  pleadings  and  proceedingn  in  actions  in  which  the  peeyle 
of  this  state  are  a  party,  where  sneh  actions  are  brought  |jf 
the  overseers  of  th,e  poor  or  the  commissioners  of  pabiie  cbarite 
and  correction,  upon  bastardy  or  abandonment  bonds,  shall  be 
the  same  as  in  actions  brought  on  bonds  with  conditions  otiw 
than  for  the  payment  of  money,  and  for  any  bpe*cb  of  the  war 
ditiou  of  such  bond  given  in  cases  of  bastardy  which  shall  hsvfOL 
after  the  recovery  of  any  damajires  or  th«  eommenc«ment  of  119 
suit,  the  municipal  court  in  the  district  in  which  the  action  vti 
originally  brought  shall  have  power  to  issue  a  new  sumjaoiu,  ni 
upon  the  return  thereof  to  ascertain  the  amount  of  dftmiied 
arising  from  said  breach,  and  to  give  judgment  accordingly;  and 
in  suits  upon  bonds  given  in  abandonment  cases  the  eomrt  ahil 
have  the  same  power  as  to  requiring  further  security  or  eo* 
mitting  defendant  in  default  thereof,  as  are  conferral  by  kV| 
upon  the  judges  of  courts  of  record  in  similar  cases. 

L.  1882.  ch.  410,  1 1348. 

|1TD*  AnjiTrer  of  tMte. 

The  defendant  may,  either  with  or  without  other  matter  4 
defense,  set  forth  in  his  answer  facts  showing  that  the  title  W. 
real  property  will  come  in  question.  Such  an  answer  mtwt  taj 
in  writing,  and  it  must  be  signed  by  the  defendant,  or  his  atioziK^ 
or  agent,  and  delivered  to  the  court.  The  court  must,  thereupon^ 
countersign  the  answer^  and  deliver  it  to  the  plaintiff.  ! 

L.  1882^  cb.  410,  9  1849.  ' 

'  fi  180<  Defendant    in    answer    of   tltte    t«    d«li^er   «mM 
takinar,  J 

In  the  case  specified  in  the  last  section,  the  defendant  must  aW 
deliver   to   the  court,   with  the  answer,   a   writt-en   nndertifcis&l 
executed  by  one  or  more  sureties,  approved  by  the  court  to  tk, 
eflPect  that,  if  the  plaintiff,  within  twenty  days  thereafter,  d^*^! 
with  the  court  a  summons  and  complaint  in  a  new  action^flj; 
the  same  cause,  to  be  brought  in  the  proper  cofirt,  as  pre»enb» 
in  the  next  section,  the  defendant  will,  within  twenty  days  ftfwj 
the   deposit,    give    a    written    admission    of   the   service 
Where  the  defendant  was.  arrested  in  the  action  before  the 
the  undertaking  must  further  provide  that  he  will,  at  all 
render  himself  amenable  to  any  mandate  which  may  be 
to   enforce  a   final  judgment   in   the   action   so  brought    If  1*1 
defendant  fai!s  to  comply  with  the  undertaking,,  the  sureties  i9 
liable  thereupon  to  any  amount  for  which  judgment  mifiht  Uiw 
been  rendered  by  the  municipal  court,  if  the  ansM'er  and  fflrf*" 
taking  had  not  been  delivered. 

1  1882,  ch.  410,  §  1350. 

§  181.  Ne^w  action  to  be  bronfflit  In  anpreme  covrt* 

The  court,  in  which  a  new  action  is  to  be  brought,  as  prMcrfc^fc 
in  the  last  section,  is  the  supromd  oourt. 
Xj.  1882,  ch.  410,  $  1851. 

S  182.  Qld  notion;  tl&erenpon   dlacontinvad. 

TTpon.  the  delivery  of  the  undertaking  to  the  court  the  a**"^ 
discontinued,   and  each  party  must   pay  his  own  ea«t&  K  » 
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Idatiff  ftiil*  to  depotii  with  the  court  a  suxnmiMMi  aad  compkiiiit 
ft  tiie  nefw  aetloQ,  before  the  eapinatMOi  of:  twenty  days  after 
he  deiirery  of  the  andertahins,  the  defendaMk  may  naiiitaui  an 
tHasm  against  the  iilaiotiff  to  retorer  eostat  before  the  eowrt^ 

t^  I8tt,  di.  410,  f  1362. 

^|188i  Penaitr  to»  ililfwne  t*  ctcitv«v  mnAtaetaiUitmCi 

ft  the  undertaking  is  not  delivered  to  the  court,  it  haa  topisdic** 
Im  of  the  action,  and  mudt  proceed  therein,  and  the  def^ttdaat 
[preclnded  in  his  defense,,  from  dra^ms  the  title  in  <|iK«t1<nu 

L  18S2,  cb.  41j0,  f  1363. 


{184.  Title  appearing   front  ]|l«lntllPa  own  iMomkikmj   ' 

If,  however,  it  appears  upon  the  trial,  from  the  plaintiff's  own 
lowing,  that  the  title  to  real  property  is  in  question,  and  the  title 

>  disputed  by  the  defendant,  the  court  must  dismiss  the  com- 
ttint,  with  costs,  and  render  judgment  against  the  plaintiff 
ccordingly. 

L  1882,  cb.  410,  f  1364. 

1185.  Saaie  eaase  of  action,  and  defense  In  new-  aetlon. 

In  the  new  action,  to  be  brought  after  an  action  before  a  court 
discontinued,  by  the  delivery  of  an  answer  and  an  undertaking, 
t  prescribed  in  the  last  six  sections,  the  plaintiff  must  complain 
tr  the  same  cause  of  action  only  upon  which  he  relied  before 
le  court,  and  the  defendant's  answer  must  set  up  the  same 
ifense  only  which  he  made  before  the  court.  If  the  action  is 
I  recover  a  chattel  which  was  replevied  in  the  municipal  court, 
ich  undertaking,  given  in  the  municipal  court,  continues  to  be 
ilid  in,  and  is  applicable  to,  the  new  action. 

k  1882,  cb.  410, 1 1360. 

1186.  Answer  to  title  Interposed  as  to  onlr  one  or  more 
I  several  defenses  |  proeeedlnars  thereupon. 

Where  in  an  action  before  the  court,  the  plaintiff  has  two  or 
ore  causes  of  action,  and  the  defense  that  the  title  to  real 
loperty  will  come  in  question,  is  interposed  as  to  one  or  more, 
tt  not  as  to  all  of  them,  the  defendant  may  deliver  an  answer 
Id  undertaking  as  prescribed  in  this  article,  with  respect  to  the 
rase  or  causes  of  action  only,  in  which  title  will  so  come  in 
lestion.  Whereupon  the  court,  must  discontinue  the  action  as 
» those  causes  of  action  only,  the  plaintiff  may  commence  a  new 
ition  therefor  in  the  proper  court  and  the  original  action  must 
roceed  as  to  the  other  causes. 

L  1882,  cb.  410,  f  1866. 

1187.  Interpleader  by  order  In  eertaln  eases. 

A  defendant  against  whom  an  action  to  recover  upon  a  contract, 
P  an  action  to  recover  a  chattel,  is  pending,  may,  at  any  time 
efore  answer,  ui>on  proof,  by  affidavit,  that  a  person,  not  a 
irty  to  the  action,  makes  a  demand  against  him  for  the  same 
thtoT  property,  without  collusion  with  him,  apply*  to  the  court, 
pen  notice  to  that  person,  and  the  adverse  party,  for  an  order 

>  substitute  that  person,  in  his  place,  and  to  discharge  him  from 
ability  to  either,  on  his  paying  into  court  the  amount  of  the 

1866 
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debt,  or  delivering  the  possession  of  the  property,  or  its  vainer 
to  sach  person  as  the  conrt  directs;  or  upon  it  appe«iing  tint 
the  defendant  dispntes,  in  whole  or  in  part,  the  liabittty  ti 
asserted  against  him  by  different  elaimants*  or  that  he  has  want 
interest  in  the  subject  matter,  of  the  controTeray  which  he  deeirs 
to  assert,  his  application  may  be  for  an  order  joining  the  oUiff 
claimant  or  ^latmants,  as  co-defendants  with  him  in  the  actiai 
The  court  may,  in  its  discretion,  make  such  order,  upon  soA 
terms  as  to  costs  and  payments  into  conrt  of  the  amount  of  tk 
debt,  or  part  thereof,  or  delivery  of  the  possession,  of  the  propertt, 
or  its  value  or  part  thereof,  as  may  be  just  and  thereupon  tbt 
entire  controversy  may  be  determined  in  the  action. 

0.  0.  p^iaao.  ^^^^ 

ISM 
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TZTLB  V. 

Froeeedinga  between  joinder  of  iaeue  and  triaL 

lrtld«  1.    Adjoommentt;  flBbpMBM;  AttondanM  of  wttneMM. 
3*   OommlMloiiB  aod  depoaltlons. 

ABTIOI.B  yiB8T. 

Adjcmmments;  mibpoena»;  atiemdance  of  wUnea^eB, 

See.  IW.  TrUl  maj  be  adjoarned,  when. 

IM.  Adjottrnment  Icmger  tbaa  eight  dayi;  nndertalUng. 

IS5.  GondlUoitf  B1A7  be  Impooed. 

IM.  Attendenoe  <rf  wttnowei. 

isn.  Bow  subpoena  senred. 

IM.  Warrant  of  attachment  against  defauldug  wltneia. 

199.  Bow  executed;  fees  ihereupon. 

W.  Def anittng  witness  liable  for  damages,  and  penalty  of  flftj  doUan. 

1 198.   AdJoummMitc;  trial  mmj  be  adjQimied;  wben. 

The  trial  of  the  action  may  be  adjourned  by  the  court,  or  on  the 
tpplication  of  either  party,  for  a  period  not  exceeding  eight  days 
at  any  one  adjournment,  unless  the  defendant  is  under  arrest, 
in  which  case  it  shall  not  be  adjourned  to  exceed  forty-eight 
hours,  except  upon  the  application  of  the  defendant,  in  accordance 
with  the  provisions  of  section  sixty-seven  of  this  act.  Bxcept 
that  an  adjournment  for  more  than  forty-eight  hours  where  the 
defendant  is  under  arrest,  may  be  granted  on  application  of  the 
plaintiff  by  discharging  the  defendant  from  custody  and  the 
action  may  then  proceed  notwithstanding  such  discharge;  and 
the  defendant  shall  be  subject  to  arrest  on  the  execution,  in  the 
same  manner  as  if  he  had  not  been  so  discharged,  llic  trial 
may  be  adjourned  for  a  longer  period  by  consent,  or  where  neither 
party  objects  to  the  same,  except  as  otherwise  expressly  pre- 
scribed in  this  act. 
L»  un,  ch.  410, 11  laea.  usa. 

I  194.    A^Jonnuneiit  longer  than  eight  dmjH  ondertakliic* 

An  adjournment  may  be  had  either  at  the  joining  of  issue,  or  at 
any  subsequent  time  to  which  the  caase  may  stand  adjourned  on 
•pplicadon  of  either  party,  for  a  longer  period  than  eight  days, 
but  not  to  exceed  ninety  days  from  the  return  of  the  summons, 
upon  executing  an  undertaking  in  writing,  with  one  or  more 
sufficient  sureties,  to  the  effect  that  he  will  pay  to  the  plaintiff 
or  defendant  the  damages,  costs  and  extra  costs,  in  ease  juUg^ 
ment  eiiall  be  rendered  against  him  in  the  action,  uyon  proof  by 
the  oath  of  the  party  or  otherwise,  to  the  satisfiictioii  of  the 
court,  that  such  party  cannot  be  ready  for  trial  before  the  time 
to  which  he  desires  an  adjournment,  for  the  want  of  material 
evidence,  describing  it;  that  the  delay  has  not  been  oivie  neces- 
sary by  any  act  or  neglect  on  his  part  since  the  action  was  com- 
menced, and  that  he  expects  to  procure  the  evidence  at  (he  lime 
stated  by  him.  All  bonds  taken  upon  the  adjournment  '^f  any 
cause  shall  be  good  and  valid  against  the  obligor  or  obligors, 
although  subsequent  adjournments  are  had  after  the  execati(»n 
of  such  bond  or  obligation. 

L.]na,eh   410,I18M. 
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I  IDe.    [Am'd,  1007.]    Attendance  of  wttneMes* 

A  subpoena  requiring  a  t^itaats  t9  appear  and  testify  on 
trial  of  an  action,  on  the  demand  of  either  party,  shall  be  is 
out  of  this  ^'ourt  -by  the  cXetk  tbesaof,  in  rtbe  disinct.ni  vhic 
the  action  Is  peudine;  or  by  the  attorney  for  uny  of  the  parti 
in  the  ^  action.    11  me  auti^^eoa  be  iastted  by  tlie  attorney, 
shall  subscribe  or  endorse  it  with  bis  miine  aad  «&ce  adt 
adding  the  street  and  s.toc-c  number,  if  any.     A  subpoena  thi 
subscribed  or  endorsed  is  mot  f»idl  or  Toidable  by  reason  of  ha^ 
no  seal  or  a  wrong  seal,  or  by  reason  of  not  having  been  8ign< 
by  the  clerk  vr  of  any  micrtake  i»r  onisBiMi  in  t^  teste  the 
or  in  the  name  of  the  clerk,  unless  otherwise  expressly  prorid* 
in  this   act.      A   subpoena   issued  as  berein  prescribe  mar 
served  at  any  plade  wltMn  the  city  of  TVew  York.     Tlie  snb^i 
may  require  the  witness,  except  as  otlierwise  expressly  pre^nril 
by  law,  to  bring  with  him  aqy  book  or  paper,  relating  ta 
merits  of  the  action. 

C.   C.  «.,  >§  d06D;  ill.  -UBt,  -eh.  '490.  i  IBTO.      Ain^tf  Ou   1*07.  eh.  -^ 
effect  . 

§  197.    H<y«v  irabpt»«nn  -w^rr&d. 

A  «obpo9ua  may  •be  wevved  ^  any  perMA  over  the  afP'  of 
cigliteen  years,  and  mu^t  ^  Mr^ed  by  deiiireorivM?  'a  •^opy  CboMf 
to  the  witness  i>era«iiaHy,«ad  by  Trying  <it  tf^dtiing  to  bin  bb 
lawful  .fe<e  of  twenty^ ve  <'fnts  for  one  iAay^s  ^rtt^ndance  iis  a  wit- 
seas,  and 'mileage  as  provided  by  tbe  ^*Qde  of  civil  pronedwe. 

C.  C.    P.,  '§2070;   L.    I9m,   tfh.  4flO,   §  19K>. 

%  lim.  warrant  of -nttaK^lrtnent  ngni«»*t  dM^anf tfmr  vrltncai. 

W%^re  it  is  made  to  appear,  to  tbe  satisfaction  of  the  eonrt.  hy 
aAdavit  or  other  proof,  that  a  person  dirty  subpoenaed  to  %ttttA 
before  -^t  in  an  -action,  has  refused  or  neglected  to  attend  as  i 
witness  in  obedience  to  the  subpoeTia,  and  no  JTrtt  wiwie  for  tbf 
ne^1(»ct  or  refnsal  is  shown  to  exist,  and  the  person  is  not  prW- 
leged  from  attendance  under  any  stetT«te  dt  'the  state,  and  tbt 
party,  in  ^^ose  behalf  the  wrtness  was  subpoenaed,  or  Hi 
attorney,  makes  oath  that  the  testimony  of  the  witness  is  mi- 
terial,  the  court  must  issue  a  warrant  of  attaclitneAt,  dTTcteJ 
generally  to  any  marshal,  for  the  purpose  of  compellin;;  the 
attendance  -^f  the  witness. 

>€.  C,  P„  I  WTl. 

«|  HViSK    How  «K«ctMed|  €«•«  'tlioroapoM. 

'Snch  a  wnrrttnt  of  attaebmetft  must  be  exeeoted  in  tlie  hmv 
nvanner  as  irn  order  of  arrest.  Thf  fees  «f  the  nmrsbal  Iv 
serving  it  must  be  paid  by  tbe  person  against  whom  ft  is  ismrA, 
unless  be  sho^-s  a  rensonflble  excuse  'to  the  sotisfnetion  of  tb* 
cHHirt,  for  bis  omission  to  attend,  in  which  ««se,  tbe  party  pi»* 
eurinf?  the  warrant  must  p«iy  them,  and  if  be  reeovers  costs,  tte 
amount  thereof  must  be  'allowed  to  htm  as  part  of  his  costs. 

€.  O.  F.,  f  MTt. 

?SMM>.    lyefanltlnir  wttne«s  Mft1»le  fcrr  dnmaareii  and  pen- 
tr  of  :fff>ty  dollnvs. 

A  person  mibpoemied,  as  preerfibed  in  tWs  a<!t,  w%o  negleet*  ft 

refuses  to  obey  the  smbpowna,  or  to  testify.  Is  alw>  liable  to  t*« 

pa*n:y,  in  whose  i)ebfilf  he  was  subpoenaed,  fofl-ull  damages  wiilA 

tbe  pnfty  sustains  by  reason  of  his  negieet  -or  reftisal.  and  flfty 

drillars  in  addition  thereto,  and  Is  subject  to  any  fine  or  pnnl^ 

meut  which  may  be  imposed  in  accoi*danee  with  the  provisiop  « 

section  eight  of  this  act. 

C.  C.  P.,  5  2979. 
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ARTIOLK  SBCOND. 

Commission  to  take  iestimony;  depositions. 

Sm.  206.  Oommlssfob  to  take  tofltlmony,  et  cetera. 

106.  OoiamiflBlan  on  oanaent;  dcpoaltlon  upon  oral  ^ueatloiia.    . 

207.  Wben  and  bow  commission  granted. 

208.  Adjournment  where  commlsalon  granted. 
200.  How  executed  and  returned. 

210.  Certificate  of  execution. 

211.  Certificate,  a  sntBolent  return. 

212.  When  deposition  may  fre  tvppPMaed. 
StlZ.  DepoBUion,  et  cetera,  evidence. 

214.  Power  of  commissioners. 

215.  Receipt  of  deck;  return  of  commiflslon  by. 

216.  Deposition  to  take  testimony  conditionally. 

217.  Affidavit  on  application;  vequlrements  of. 

218.  Deposition  by  consent. 

219.  Order  for  examination. 

220.  Punishment  for  disobeying  order,  witness  fees. 

221.  Senrlee  of  order. 

222.  Adjournment  of  examination. 

223.  Party  confined  in  prison. 

2S4.  Roles  for  examination;   manner  of  talcing  and  retumlDg  depoaltlon; 

refusal  of  person  examined  to  answer. 
226.  Deposition  may  be  read  In  vridrace;  when. 
226.  Effect  of  deposition. 

fSOO.  CommlAilon  to  take  teMtinaony^  et  oetera« 

Where  the  defendant  has  neglected  to  appear  upon  the  return 
of  a  summons,  or  has  failed  to  answer  the  complaint,  or  where 
as  Issue  of  fact  hae  been  joined  in  an  action;  and  it  appears,  bj 
attda^it,  upcn  the  application  of  either  party,  that  a  witness,  iiot 
within  the  city  of  New  York,  is  material  in  the  prosecution  or 
^f^dse  of  the  aetion,  the  court  may  award  a  commission  to  one 
or  more  competent  persons,  authorizing  them,  or  any  of  them  to 
examine  the  witness  under  oath,  upon  interrogatories  to  be 
settled  by  the  cimrt,  or  by  written  a«rreement  of  the  parties,  and 
Indorsed  upon  or  annexed  to  the  oommission;  to  take  and  certify 
the  deposition  of  the  witness,  and  to  return  the  same  by  mail, 
addressed  to  the  clerk  of  the  court. 
€.  C.  P..  f  2*80;  Ij.  1882,  ch.  410,  f  136S. 


I206.  CoiMiiiAaaiom  on  coiuieiit}  de94»«ition  vpon  oral  ^«ea- 
tlona. 

If  both  parties  expressly  consent,  a  commission  may  issue  with- 
out written  interrogatories,  and  the  deposition  may  be  taken  upon 
oral  questions, 

C.  C.  p.,  i  2981;  L.  1882,  cb.  410.  |  1368. 


I  207.  Wlken  aMd  li«^7  ceairariiiiiioB  trntnted* 

The  commission  may  be  granted  by  the  court  without  notice. 
Upon  the  application  of  the  plaintiff,  made  at  the  return  of  the 
vnmmon.s.  or  upon  the  application  of  either  party,  made  at  the 
time  of  the  joinder  of  issue.  It  may  also  be  granted  at  any  time 
after  the  joinder  of  issue,  upon  the  application  of  either  party, 
accompanied  with  proof,  by  aftidavit.  that  three  days  written 
notice  of  the  application  has  boon  served  upon,  the  adverse  party, 
either  personally  or  by  service  upon  the  attorney,  who  appeared 
Tcfr  him  before  tlje  court. 

C.  C.  P.,  8  2^82;  L.  1882,  ch.  410,  8  13(W. 
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§208.  AdJovrBment   frliere   commiasioA  SMsted* 

Where  a  commission  is  granted,  the  party  upon  whoee  appiie^^ 
tion  it  is  issued,  is  entitled  to  such  an  adjournment  of  the  tM 
as  may  be  necessary  to  procure  the  commission  to  be  execotii 
and  returned.  Subject,  howeyer,  to  tiie  prorislons  of  MCtki* 
one  hundred  and  ninety-three  and  one  hundred  and  ninety-fofar  «< 
this  act 

O.  G.  p..  I  2983;  L.  1882,  ch.  410,  |  1808. 

j 

I  209.  HofT  executed  and  retwrned*  I 

The  person,  to  whom  a  commission  is  directed,  or  before  whod 
a  deposition  is  taken,  unless  otherwise  expressly  directed  in  tfcti 
commission,  or  in  the  order  for  taking  the  depositions,  mn^ 
execute  the  commission,  or  the  order  as  follows: 

1.  He  must  publicly  administer,  to  each  witness  examined,  «, 
oath  or  affirmation  to  testify  the  truth,  the  whole  truth,  ni\ 
nothing  but  the  truth,  as  to  the  matters  respecting  which  thff 
witness  is  examined.  ^  ^ 

2.  He  must  reduce  the  examination  of  each  witness  to  writing 
or  cause  it  to  be  reduced  to  writing,  by  a  disinterested  persoa. 
After  It  has  been  carefully  read,  to  or  by  the  witness,  it  nmst  U 
subscribed  by  the  witness, 

8.  If  an  exhibit  is  produced  and  proved,  the  exhibit,  or,  if  tk» 
witness,  or  other  person  haying  it  m  his  custody,  does  not  la^ 
render  it,  a  copy  thereof,  must  be  annexed  to  the  deporitioD  t» 
which  it  relates,  subscribed  by  the  witness  proving  it,  and  dbb*, 
bered  or  otherwise  identified,  in  writing  thereupon,  by  the  CMVI 
mission er  or  other  person  taking  the  deposition,  -^ho  most  M^i 
scribe  his  name  thereto.  j 

4.  The  commissioner,  or  person  taking  the  deposition,  most  n^j 
scribe  his  name  to  each  half  sheet  of  the  deposition,  and  he  anat 
annex  all  the  depositions  and  exhibits  to  the  commission,  or  H 
a  certified  copy  of  the  order  for  taking  the  deposition,  with  tia 
certificate  specified  in  the  next  section;  and  he  must  ciose  thfli 
up  under  his  seal,  and  address  the  packet  to  the  clerk  of  the 
court,  at  his  ofllcial  residence. 

.^.  If  there  is  a  direction,  on  the  commission,  or  in  the  order  to : 
return   the  same  through  the  post  oflice,   he  must  immediatetr 
deposit  the  packet,  so  addressed,  in  the  post  office,  and  pay  the 
postage  thereon. 

6.  If  there  is  a  direction  on  the  commission,  or  in  the  order.  ti» 
return  the  same  by  an  agent  of  the  party,  at  whose  imitaoM  i^ 
was  issued  or  granted,  the  packet  so  addressed  must  be  delirmd 
to  the  agent. 

7.  Where  a  commission  is  directed  to  two  or  more  persons,  oie 
or  more  of  them  may  execute  it,  as  prescribed  iu  this  tod  the 
next  section. 

A  copy  of  this  and  of  the  next  section  must  be  annexed  to  esd 
commission,  or  order  to  take  depositionsy  autlioriaed  bj  tUi 
article. 

O.  C.  p.,  M  910.  2984;  L.  1882,  ch.  410,  i  1848. 

1210    Certlficfite  of  execvtloii. 

The  commissioner  or  other  person,  before  whom  one  or  DM 
depositions  are  taken,  must  subscribe,  and  annex  to  each  depoi^ 

1870 


MUNICIPAL  COURT  ACT. 

>n,  a  certificate,  substantially  in  the  following  form,  the  blanks 
iing  properly  filled  up: 

^te  (or  territory)  of i    ,  . 

feonty  (or  parish)  of j  **• 

t do  certify  that  the  wit- 
in,  personally   appeared   before   me   on   the    day   of 

at   o'clock  in  the   ........  noon,  at  the 

,  in  the  state  (or  territory)  of ,  and  after 

mg  sworn  (or  affirmed,  as  the  case  may  be),  to  testify  the 
ith,  the  whole  truth,  and  nothing  but  the  truth,  did  depose 
».tlie  matters  contained  in  the  foregoing  deposition,  and  did, 
!  my  presence,  subscribe  the  same,  and  indorse  the  exhibits 
pexed  thereto.  And  I  further  certify  that  I  have  subscribed 
f  name  to  each  half  sheet  thereof,  and  to  each  exhibit. 

&nd  I  further  certify  that appeared  in  behalf 

the    and  that    appeared 

the  behalf  of  the 

l  G.  p.,  I  008;  L.  1882,  ch.  410,  |  1368. 

■211.  CertlllcsAte,  a  suAelent  vetnvnm 

The  certificate  specified  in  the  last  section,  is  a  sufficient  return 
a  commission. 

%  O.  P.,  i  903;  L.  1882,  ch.  410,  |  1369. 

ISia.  "W^lieift  depOflitloA  ma.ir  be  suppressed. 

Where  it  appears,  by  sffidavit  that  a  deposition  has  been 
properly  or  irregularly  taken  or  returned;  or  that  the  personal 
tendance  cf  the  witness,  upon  the  trial,  could  have  been  pro- 
ted,  with  due  diligence,  by  a  subpoena,  or  that  the  attorney 
r  either  party  has  practiced  any  fraud,  or  unfair  or  over- 
aching  conduct,  to  the  prejudice  of  the  adverse  party,  in  the 
arse  of  the  proceedings;  an  order  for  the  suppression  of  the 
position,  may  be  made  by  the  court,  upon  the  application  of 
e  party  aggrieved,  upon  notice  to  the  adverse  party. 
X  C.  p.,  I  910. 

fSl3.  DepositiOBy  et  cetera,  evidenee. 

A  deposition,  taken  and  returned  as  prescribed  in  this  article, 
fty,  unless  it  is  suppressed  as  prescribed  in  the  last  section,  be 
ad  in  evidence  by  either  party.  It  has  the  same  effect,  and  no 
her,  as  the  oral  testimony  of  the  witness  would  have;  and  an 
ejection  to  the  competency  or  credibility  of  the  witness,  or  to 
le  relevancy,  or  substantial  competency,  of  a  question  put  to 
Mi,  or  of  an  answer  given  by  him,  may  be  made,  as  if  the 
itness  was  then  personally  examined,  and  without  being  noted 
>on  the  deposition. 

0.tj.  P.,  f  911. 

1 214.  Po'vrer  of  commissioners. 

Where  the  commission  is  executed  within  the  state,  the  com- 
tisaioner,  or  if  there  are  two  or  more,  a  majority  of  them,  have 
te  game  power  to  issue  a  subpoena,  to  swear  a  witness,  and  to 
Mapel  his  attendance,  that  a  justice  of  the  peace  has,  in  an 
ction  pending  before  him. 

C-  C.  p.,  S  2887. 
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1 215k  Itecetyt  of  elevk;  retoarn  o<  eanMiiiii«BiMi  liyw 

The  clerk  of  the  court  in  the  district  in  which  the  adMft  i 
pending,  must  on  receiving  the  package,  containing  the  comnit 
sion,  transmitted  to  him  by  mail  or  otherwise,  open  and  fiJe  i? 
indorsing  thereupon  the  date  of  his  so  doing:  It  mnst  remiifi  m 
file  with  him,  until  the  trial;  but  either  party  is  entitled  to  insped 
a  on  file. 
C.  c.  P.,  {2986. 


|.2ie.  D^poflltloB.  to  take  teattmonr  evMklltiomallr* 

Either  party  to  an  action  pending  in  the  manicipai  court  wi? 
apply  in  the  district  in  which  the  action  is  pending,  for  an  onlfl 
to  have  the  testimony  of  any  witness  who  is  about  t«  depri 
from  the  city  of  New  York»  and  will  probably  eontinne  «b*^ 
when  the  testimony  is  required,  ot  is  so  sick  or  infirm  as  to  iffoij 
reasonable  ground  to-  believe  that  he  will  not  be  able  to  attw 
the-  trial*  or  that  any  other  special  circumstances  exist  'wAhi 
render  it  proper  that  he  be  examined  a-s  prescribed  in  this  ardfl* 
taken  conditionally  to  be  used  on  the  trial  of  such  action,  sobied 
to  the  provisions  of  this  article. 

L.  1882,  ch.  410,  f  1369. 

{ 217.  Affidavit  on  applloatloji|  re^alrements  of. 

The  party  desiring  to  take  a  deposition,  as  prescribed  in  J 
last  section,  must  present  to  the  court  m  the  district  in  which  »f 
action  is    pending,  an  affidavit  showing: 

1,  The  title  and  nature  of  the  action.  The  name  and  reside 
of  the  person  to  be  examined.  That  the  testimony  of  such  persfl^ 
is  material  and  necessary  for  the  party  making  such  applioac* 
or  for  the  prosecution  or  defense  of  such  action.  ^ 

2,  That  the  person  to  be  examined  is  about  to  depart  froaial 
city  of  New  York,  or  that  he  is  so  sick  or  infirm  as  to  sW 
reasonable  ground  to  believe  that  he  will  not  be  able  to  at^^ 
the  trial,  or  that  any  other  special  circumstances  exist  ffw 
render  it  proper  that  he  should  be  examined,  as  prescribed  in  tw 
chapter;  but  this  subdivision  does  not  apply  to  a  case  whore* 
person  to  be  examined  is  a  party  to  the  action^  except  in  thec«* 
of  sickness  or  infirmity. 

3,  If  the  party  sought  to  be  examined  is  a  corporation,^ 
afildnvit  shall  state  tho  name  of  the  officers  or  directors  rterp»» 
or  any  of  them  whose  testimony  is  necessary  and  material,  tf 
the  books  and  papers  as  to  the  contents  of  which  an  examinaiii^ 
or  inspection  is  desired,  and  the  order  to  be  made  hi  respj^ 
thereto,  shall  direct  tho  examination  of  such  persons  and  tt' 
production  of  such  books  and  papers. 

c.  c.  p.,  §  872. 

{  218.  Deposition  by  consent. 

The  parties  to  an  action  may  stipulate  fn  writing  that  m  wAs 
specified  in  section  two  hundred  and  sixteen  of  tfai£  act  0«J.^ 
granted,  in  which  case  an  affldaTit,  as  reqnired  by  the  P**'^ 
sections  shall  n>ot  be  necessary.  But  this  section  does  not  >fiv 
to  a  case-  where  the  person  to  be  examixied  ia  confined  in  i  ^^ 
or  jail  within  the  state. 

C.  C,  P.,  1 870. 
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9  219.  Order  for  examination. 

'  'Mbmeomrt  to  wteQau  al»  jfliiawiit  ir  immmilwl,.  ompvtfiAiMA  itt  lee- 
tion  two  hundred*  and'  sev^ntenr  of  niib'  aetv  meJs^,  tf  tfa»  opptwimy 
pMty  or  hw  representative  is  not'  present,  ne^aiiie  tii«t  at  reason- 
aMe  notice  of  tlie  applieatioii  be  ghren,  od  may  aet  onthe  a^ipIicAr 
tifni  at  tile  time  oft  soch  presentation,  and  must  gnuit.  an-  ordeti 
for  tlie  taifcing  of  the  deposition,  if  satisfied  of  the  truth  of  tito 
matter  stated  in  the  irffldavit,  and  majr  in-  his  disvretioift  deS9g]mt» 
and  limit  the  particular  matters  on  whi^h  the  examinaitioii  te  tb 
be  coDdacted.  The  ord^  may  require  that  the  eixamiiDMUlcin  bo 
oondHeted  before  the  court;  at  the  tiine  fixed;  or  may  permit  mnAt 
lamination  to  be  conducted  at  the  plfece  where  the  per^ow  to  ho 
teamined'  is  at  the  time  fixed  for  said'  examfnfttfon.  Where  tfce 
deposition  is  not  taken  in  court,  the  order  may  permit  the  exam*- 
Ination  of  the  person  making  the  deposition  to  proved'  after 
having  been  sworn  before  an  officer  authorized  to  take  aod  a4inin- 
ister  oaths. 

e.  c.  P.,  1 8T3. 

fSXO.  Pmiislkmettt  for  dtirobeTfnff  omliBr).  wttneov  fe««tf 

Witnesses  fees,,  as  provided  in  this  act,  for  attendance  upon  a 
krialf.  must  he  paid  or  tendered  when  the  order  is  served  upon  the- 
party  or  other  person  required  to  attend.  If  the  party  or  persons 
BO  served  fails  to  obey  the  order  his  attendance  may  be  compell^, 
and  he  may  be  punished  in  like  manner,  and  the  proceedings 
(hereon  are  the  same,  as  if  he  failed  to-obejF  a  aubpMoa,  iflsfiad 
from  the  municipal  court, 
c.  c.  P.,  t874. 

f  SKSl*.  Sewice  of  order. 

A*  oofpy  of  the  ovder  and  of  the  affidavit  upon,  which  it  wa» 
pranted'  must  be-  serted-  at  least  two  dai«/  before-  that  tiitt»  fiac^ 
for  the  examination,  upon  the  attorney  for  each  party  to-  me. 
action,  in  like  manner  as  a  paper  i^  the  action;  or  if. »  party  has 
not  appeared  in  the  action  tney'must  be  served  upon  him  as 
directed  by  the  order. 
C.  C.  P.,  1 876. 

9aE222.  Adjournment  of  exanilnatlon. 

The  court  may  upon  good  cause  shown  adjourn  the  time  for 
taking  said  examination  within  the  limitations  and  provisions  of 
this  act  applying  to  adjournments. 

[New.] 

{223.  Party   confined  In   prison. 

Where  the  party  or  other  person  to  be  examined  is  confined  in 
a  prison  or  jail  within  the  state,  under  sentence  for  a  misde- 
meanor or  felony,  that  fact  must  be  stated  in  the  affidavit,  and 
his  deposition  may  be  taken  as  prescribed  in  the  foregoing  sections 
as  if  he  was  not  so  confined,  except  that  in  such  a  case  the 
granting  or  refusing  the  order  is  always  in  the  discretion  of  the 
court.  The  order  must  require  the  production  of  the  prisoner  by 
the  person  in  charge  of  the  prison  or  jail,  at  the  prison  or  jail,  but 
it  may  prescribe  such  regulations  and  restrictions  with  respect 
diereto  as  the  court  deems  proper. 

CO.  P..  1877.  ^^^ 
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I  914.   BmMbb  for  <iTiwnhi»rtoni  wummmr  of 
dopoAittoai  relbMd  of  p«noii  osaaUaod  to 


The  depoeition,  shall  be  in  the  form  of  qaestion  and  sinsmf, 
and  when  completed  must  be  carefully  read  to  and  subscribed  by 
the  person  examined;  and  within  three  days  thereafter,  iiiiieK 
sooner  required  by  the  order,  must  be  filed  in  the  office  of  ttie 
clerk  of  the  district  in  which  the  action  is  pending:,  together  wi^ 
the  stipulation  or  the  affldarit  on  which  the  order  was  granted: 
and  proof  of  the  service  of  the  order  and  of  the  affldarit.  If 
upon  an  examination,  the  person  examined  refuses  to  anstref 
that  fact  must  be  reported  to  the  court,  which  must  determine 
whether  the  question  was  relevant  and  the  witness  bourd  to 
answer. 
C.  o.  P.,  I  8B0.  I 

I  225.    Deposition  may  bo  read  tn  evldeiicot  when. 

The  deposition  may  be  read  in  evidence  by  either  party  at  tlw 
trial  of  the  action,  if  it  be  satisfactorily  proved  that  the  wimea 
is  dead  or  is  unable  to  personally  attend  by  reason  of  his  tnsanitft 
sickness  or  other  infirmity,  or  that  he  is  confined  in  a  prison  or 
jail,  or  that  he  has  been  and  is  absent  from  the  city  of  New  fotk, 
so  that  his  attendance  could  not,  with  reasonable  diliisence  he  | 
compelled  by  subpoena.  I 

C.  C.  P.,  H  881,  883. 

I  920.    Bftoet  of  deposition. 

The  deposition,  so  read  in  evidence  has  the  same  effect,  and  no  : 
other,  as  the  oral  testimony  of  the  witness  would  have;  and  an  ' 
objection  to  the  competency  or  credibility  of  the  witness,  or  to 
the  relevancy  or  substantial  competency  of  a  question  pot  to  lam, 
or  of  an  answer  giren  by  him,  may  be  made  as  if  the  witncA 
was  then  personally  examined  and  without  being  noted  upon  tbe 
deposition. 

0.0.  P.,  1886.  -«-^ 
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TITUS  VX 
Trial;  trial  Jurors. 

.  230.  Itfne  of  fact  and  law;  Judgmeot  within  what  time  to  be  rendered. 

231.  Trial  by  jury;  drawing  the  Jury. 

232.  Court  may  direct  trial  by  Jnry;  wh«n. 

233.  Trial  iurori;  list  of  to  be  fumiabed  clerk  of  each  diatilet. 
2234.  Jury  of  twelye;  when. 

236w  How  Jury  sommoned;  notice. 

236.  Talesmen. 

237.  Ballots  of  jnrorg  summoned  but  not  drawn. 

238.  Adjournments  aftef  return  of  Jury. 
238.  Verdict;  reQuisltes. 

240.  Swearing  the  jury. 

«241.  Submission  of  a  controreny  upon  facts  admitted. 

242.  Papers  to  be  filed. 

243.  Subsequent  proceedings  regulated.  ^ 

fSlMI.  lM«e  of  faet  and  law|  ladyaaemt  -vritkln  'vrliat  tlmo 
to  1»e  rendered. 

ITpon  the  issue  of  fact  joined,  if  a  jury  trial  be  not  demanded, 
as  required  by  this  act,  the  court  must  hear  the  evidence,  and 
decide  all  questions  of  fact  and  law,  and  render  judgment  accord- 
ini^ly  within  fourteen  days  from  the  time  the  same  is  submitted 
for  that  purpose,  except  when  the  defendant  Is  under  arrest,  and 
has  not  given  security  for  his  appearance;  in  such  case  the  court 
shall  render  judgment  immediately  after  the  close  of  the  trial, 
and  except  where  further  time  is  given  by  the  consent  of  parties 
or  their  attorneys.  All  issues  of  law  shall  be  heard  and  decided 
by  the  conrt,  without  a  jury. 

li.  1882,  cb.  410,  1 1384. 

1231.  Trial  by  Jnryi  dravvlnsr  tbe  Jury. 

At  any  time  when  an  issue  of  fact  is  joined,  either  party  may 
demand  a  trial  by  jury,  and  unless  so  demanded  at  the  joining  of 
i<nue,  a  jury  trial  is  waived.  The  party  demanding  a  trial  by 
Jury  shall  forthwith  pay  to  the  clerk,  the  sum  of  four  dollars  and 
fifty  cents.  In  default  of  which  payment  the  court  shall  proceed 
as  if  no  demand  for  trial  by  jury  had  been  made.  When  a  jury 
trial  is  demanded,  the  trial  of  the  case  may  be  adjourned  within 
the  limitations  provided  in  this  act.  until  the  time  fixed  for  the 
return  of  the  jury.  The  clerk  in  each  action  or  special  proceeding, 
in  which  a  jury  trial  is  to  be  had,  must  publicly  draw  twelve 
persons  from  the  undrawn  jury  box,  and  deliver  the  list  thereof 
to  a  marshal,  or  to  a  person  deputed  by  the  court  for  that  pur- 
pose, with  a  written  or  printed  notice,  directed  to  each  person 
named  in  the  list,  requiring  him  to  attend  as  directed  as  a  juror, 
at  a  time  specified  therein,  out  of  which  number  six  of  the  persons 
attending  shall  be  drawn  to  try  the  cause,  provided  that  number 
appear. 

G.  O.  P.,  f  2090;  L.  1882,  ch.  410,  1 1372. 

|239«  Conrt  may  direct  trial  by  Juryi  vrlien* 

When  an  issue  of  fact  has  been  joined  in  an  action  or  special 
proceeding,  and  a  trial  by  jury  has  not  been  demanded,  the  court 
may,  In  its  discretion,  at  any  stage  of  the  action  or  proceeding, 
direct  that  a  trial  thereof  be  had  by  jury,  and  a  trial  by  jury 
Bhall  thereupon  be  had  in  the  same  manner  as  though  either  of 
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the  parties  had  demanded  it,  and  the  court  shall  require  the  t9» 
for  the  jurors  and  for  sumtnoE^bg:  them,  to  be  paid  by  pluntiff 
and  taxed  as  part  of  the  costs.  If  after  a  trial  shall  haTe  bees 
had  before  the  court,  ^pfiftcoit  a  jury*  '*be  judge  shall,  witiiiii 
fourteen  days  after  the  submission  of  the  case  or  proceedlsf, 
certify  that  the  evidence  is  of  such  a  conflicting  nature  that  tefr 
has  been  unable  to  determine  the  lasue  of  fact,  and  that  he  deems 
it  proper  ttbtft  the  same  should  be  tried  by  jury,  he  may,  by  crder 
set  the  same  down  for  trial  by  a  jury  'for  a  day  not  mofie  tbga 
eight  days  from  the  time  of  the  making  of  the  order,  and  ther«^ 
upon  the  action  or  proaeeding  shall  be  continued  in  court,  apd 
tried  by  jury  as  hereinbefore.  sproYided  in  the  case  where  a  trial 
by  jury  is  ordered  by  the  court  before  the  triaL 

L.  1882,  ch.  410.  |  ia72. 

S  28S.   [Am'd,  1907.1    Trial  Jurors;  lUt  ot^  to  be  fvrHlakcd 
clerk  of  each  district. 

A'lilst'Of  tiitiL  tjuvoffs  farieaoh  diatjnat  ol  Ibe  inunioipal  covrtef 
the  city  of  New  York,  must  be  selected  by  the  cetmrniemkyma  of 
jnitors  or  othef  offlcco'  whose  duty  rit  is  by  law  to  select  jurors  in 
ench  'of  the  counties  induded  within  New  York  city,  and  mtm 
be  selected  for  each  of  said  districts  by  aaid  officer  in  whos^ 
eoimty  the  said  district  b  situated,  and  must  consist  of  five 
hundired  jurors  for  each  district.  Each  juror  so  selected  shaB  W 
exempt  -from  jury  duty  in  every  other  court.  A  person  shall  not 
be  placed  tipon  such  a  list  who  does  not  reside,  or  have  a  pUcp 
^vhere  he  regularly  transacts  his  business  in  person,  within  thr 
district  Hor  .^vhich  he  is  selected.  'The  said  commissioner  of  jumrf 
or  other  officer  shall  on  or  before  the  first  Monday  In  September 
in  each  and  every  year,  furnish  the  clerk  of  the  court  fn  each  «rf 
the  districts  of  said  court  within  the  county  for  wbidi  -said  eon- 
niissioner  or  other  officer  acts,  with  a  list  of  the  names,  residenw 
and  occupation*  of  the  persons  Irarble  to  do  jury  duty,  and  wfc« 
are  borne  upon  said  list.  The  cleA  of  the  court  who  s^ll  Tf- 
ceive  such  jury  list,  mut^t  write  on  a  slip  of  paper  the  name  id 
each  of  the  persons  so  furnished,  and  place  the  aaine  in  a  box,  to 
be  called  the  undrawn  jury  box.  The  judge  presiding  in  ea«h 
difftflot  of  said  court  may  impose  a  fine  of  twenty-five  dolltrs 
upon  each  person  duly  drawn  and  notified  to  attend  the  court  tf 
Q  trlffl  juror,  who  fails  to  attend  as  required  by  notice.  Th** 
cfc»rk  of  the  court  must,  within -ten  days  thereafter,  transmit  te 
the  ronnnissioner  of  jurors  or  other  officer,  a  certificate  showinx 
that  the  fine  has  been  so  inipoc<ed«  and  stating  how  the  notice  to 
attend  w-aS  served  upon  the  dc^Iinquent,  in  order  that  the  9$mf 
proceedings  may  be  had.  as  in  tb<^  case  of  a  deUnquent  juror  is  a 
court  of  record.  A  clerk  who  violates  this  section  forfeits  one 
hundred  and  fifty  dollars  for  each  offence. 
L.  1882,  <fta.  410,  §  1371,     Am'd.  fL.  1907.  ch.  481.     In  cffpct  Sent.  1.  1907. 

i2S4.  Jtiry  of  tTT^lvej  frlneii. 

In  an  action  where  the  damages,  or  the  value  of  the  chattels  tf 
claimed  in  the  complaint,  exceed  one  hundred  dollars,  if  at  thf 
time  of  joining  an  issue  of  fact  the  defendant  demand  a  trial  by 
a  -jury  of  twelve  men,  the  court  shall  order  a  jury  of  twelTc  to 
be  summoned  to  try  the  issues.  In  such  case  the  clerk  Fhall  dni^ 
the .  names  of  twenty-folir  persons  -who  ftball  be  summotifd  hi 
the  same  aaanner  as  in  other  cases  renulred  by  law,  and  twrht 
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t  «ach  XQiaber  «bftll  be  dra:vrn  to  try  the  cause.    The  jtiry  fee 
>  be  deposited  in  such  cases,  shall  be  nine  dollars. 

L.  1882,  ch.  410,  1 1373. 


IS8S.  ■•^r  fm^T  mnmnkVwuM^  nottcek 

The  officer  or  the  person  deputed,  as  provided  is  section  two 
sndred  and  sixteen  of  this  act,  must  thereupon  immediately 
ammon  each  person  named  in  the  list,  by  iriving  him  the  sum  of 
irenty'five  cents  and  the  notice  mentioned  in  the  last  sec^tion 
at  one,  personally,  or  by  leaving  it  at  his  place  of  re»)deuce  or 
osincBs,  with  «ome  person  xd  suitable  age  and  discretion,  and 
vast  return  the  list  to  the  court,  at  its  opening,  on  the  day  for 
rhich  the  jury  was  drawn,  specifying  the  persons  sammoned, 
nd  the  manner  in  which  each  was  notified. 

L.  1882,  ch.  410,  f  1374. 

1286.  Taleamea. 

If  a  sufficient  number  of  competent  and  indifferent  jurors  do 
ot  attend,  the  court  must  direct  to  be  eummoned  from  the 
icinity,  sufficient  to  complete  the  jury,  by  a  marshal  or  a  person 
eputed  for  that  purpose.  • 

L.  1882.  ch.  410,  S  1376. 

1237.  Ballots   of  Jorors  avininoned  but  not  dra^rn. 

The  ballots  containing  the  names  of  the  jurors  aummoned  and 
ot  drawn,  must  .be  returned  by  the  clerk  to  the  undrawn  .ju^ 
ca,  to  be  ^rawn  as  in  the  first  Instance.  The  ballots  containing 
le  names  of  the  jurors  who  served,  must  be  placed  in  a  box  to 
B  called  the  drawn  jury  box,  until  all  the  other  names  have 
een  drawn  therefrom,  and,  as  often  as  that  happens,  the  whole 
umber  must  be  returned  to  the  undrawn  jury  box,  as  in  the 
rst  instance. 
L.  1882,  eh.  410,  1 1376. 

1288.  AdJiMirDimeiita  after  retnm  ot  |ury. 

No  adjournments  can  be  granted  after  the  return  of  the  jury 
nlepe  the  party  requiring  the  same  in  addition  to  the  other  con- 
itions  imposed  upon  him,  deposit  with  the  clerk  the  sum  of  four 
ollars  and  fifty  cents  or  nine  dollars  as  the  case  may  be,  but  no 
iry  f<-e  or  sum  for  summoning  of  jurors  may  be  included  as  part 
f  the  costs  in  the  judgment,  other  than  the  sum  originally  paid. 

L.  1882,  ch.  410,  i  1378. 

(289.  Verdict  I  requlaltea. 

Except  as  otherwise  provided  in  this  act,  the  verdict  of  the 
iry  mast  be  general  for  the  plaintiff  for  a  specific  sum.  or  for 
lie  defendant,  or  where  there  is  a  counterclaim  or  set-off  proved 
or  the  defendant  in  a  specified  snm,  but  where  there  are  several 
•laintiffs  or  defendants,  the  verdict  may  be  for  or  against  one  or 
lore  of  them,  within  the  limitations  and  provisions  of  this  act, 
nd  the  judgment  mnst  be  entered  thereon  immediately  after  the 
endering  of  the  verdict. 
L.  1882,  ch.  410,  S  1380. 

f  240.  Conduct  of  trial. 

On  the  trial  of  all  causes  in  the  municipal  court,  the  mode  of 
oixdncting  the  trial,  the  rules  of  evidence,  the  examination  and 
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tke  swearing  of  the  jury,  shall  be  the  same  as  preTail  id  codUb 
ot  record 

New.    See  L.  1882,  ch.  410,  f  1381. 


f  941.  Snbmljislon  of  m,  eontrorevsy  vpon  teets 

When  an  action  or  snmmanr  proceeding  has  been  commencetf 
according  to  the  proYisions  of  this  act,  upon  its  being  reacM 
for  trial,  the  parties,  being  of  fall  age,  may  agree  upon  a  statf- 
ment  of  the  facta  upon  which  the  controversy  depends  and  mtf 
present  a  written  submission  thereof  to  the  court.  Such  staie 
ment  must  be  accompanied  with  the  affidarit  of  one  or  morp  of 
the  parties  to  the  effect  that  the  controversy  is  real  and  that 
the  submission  is  made  in  good  faith,  for  the  purpose  of  detn- 
mining  the  rights  of  the  parties. 

c.  C.  P.,  §  1279. 

1242.  Papers  to  be  llled. 

Such  statement,  submission  and  affidavit  must  be  filed  in  tk^ 
office  of  the  clerk  of  the  court  in  the  district  in  which  the  actiea 
was  commenced.  The  filing  is  a  presentation  of  the  submissloiL 
and  each  provision  of  this  act  relating  to  an  action  or  summtrj 
proceeding,  or  the  costs  therein,  applies  to  the  subsequent  pro- 
ceed ings  except  as  otherwise  prescribed  in  the  next  section. 

C.  C.  P.,  1 1280. 

f243«  Snbseavent   pr€»eeedlnars   resnlated. 

An  order  of  arrest,  warrant  of  attachment,  writ  of  replevin  «r 
execution  against  the  person,  cannot  be  granted  in  such  an  actifliL 
The  action  must  be  tried  by  the  court  upon  the  statement  kkiof 
and  the  statement,  submission,  affidavit  and  the  judgment  ren- 
dered, and  any  order  or  papers  necessarily  affecting  the  judgment  '■ 
constitute  the  judgment  record.  If  the  statement  of  fact?  is  net  | 
sufficient  to  enable  the  court  to  render  judgment,  an  order  man 
be  made  dismissing  the  submission  without  costs  to  either  part?, 
unless  the  court  permit  the  parties,  or,  in  a  proper  case,  tlw^ 
representative,  to  file  an  additional  statement,  which  it  may  io 
in  its  discretion,  without  prejudice  to  the  original  statement 

C^  0.  P..  1 1281.  ^ 
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TITLE  VII. 
Judgment  and  executionB. 

▲rttde  1.  Jadirm^nts. 
2.  BatecutioiM. 

article:  first. 

Judgments, 

Sec.  248.  Non-suit;  when  authorised. 

249.  Judgment  of  dlsmlMal  on  merits:  when. 
260.  Judgment  when  sum  exceeds  jurisdiction. 
251.  Judgment  where  defendant  liable  to  arrest. 
352.  Court  may  direct  verdict;  when. 

253.  Court  may  open  default. 

254.  Motion  to  set  aside  verdict  or  vacate  or  amend  Judgment. 
256.  New  trial;  fraud  or  newly  discovered  evidence. 

256.  Court  may  impose  conditions,  et  cetera. 

1248.  IVon-svlt)  'when  authorised. 

Jndj^rment  that  the  action  be  dismissed  with  costs,  without 
prejudice  to  a  new  action,  shall  be  rendered  in  the  following  cases: 

L  Where  the  plaintiff  voluntarily  discontinues  the  action  before 
It  is  finally  submitted. 

2.  When  he  fails  to  appear  at  the  time  specified  in  the  summons 
or  upon  adjournment. 

3.  When  it  is  objected  at  the  trial,  and  appears  by  the  evidence 
that  the  court  has  not  jurisdiction,  but  if  the  objection  be  taken 
and  overruled,  it  is  cause  only  of  reversal  on  appeal,  and  does 
not  otherwise  invalidate  the  judgment;  if  not  taken  af  the  trial  it 
is  waived,  and  the  court  will  be  deemed  to  have  jurisdiction. 

4.  Where  the  plaintiff  does  not  prove  his  cause  of  action. 

L.  1882,  ch.  410,  9  1382. 

i2t40.  Jnds'mcnt  of  dismissal  on  merits  $  when. 

.Judgment  that  the  action  be  dismissed  on  the  merits  with  coats 
may  be  rendered  in  the  following  cases: 

1.  Where,  at  the  close  of  the  whole  case,  the  court  is  of  the 
opinion  that  the  plaintiff  is  not  entitled  to  recover  as  a  matter 
of  law. 

2.  Where  the  court  sustains  a  demurrer,  and  no  leave  to  plead 
over  is  granted,  as  provided  in  this  act 

tNew.] 

1250.  Jndirinent   frhen   snm  exceeds  Jnrlsdietlon. 

Where  the  amount  found  due  to  either  party  exceeds  the  sum 
for  which  the  court  is  authorized  to  enter  judgment,  suoh  party 
may  remit  the  excess  and  judgment  may  be  entered  for  the 
residue. 

L.  1882,  ch.  410,  1 1386. 

1251.  Jndvment  where  defendant  liable  to  arrest. 

When  a  judgment  is  rendered  in  a  case  where  the  defendant  Is 
subject  to  arrest  and  imprisonment  thereon,  it  must  be  so  stated 
in  the  judgment  and  entered  in  the  docket.  The  clerk  of  the 
court  in  the  district  in  which  such  a  judgment  is  entered,  must 
in  any  transcript  issued  by  him,  as  prescribed  in  this  act,  insert 
the  words  "  defendant  liable  to  execution  against  his  person " 
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and  a  like  note  must  also  be  made  in  the  docket  cf  a  judgment 
by  a  county  clerk,  where  such  a  traiuiccipt  is  filed  with  sach  clerk. 

L.    1882.   ch.  410,   {   138U. 

§  252.    Court  may  direct  verdict;  frl&eiK. 

On  the  trial  of  an  issue  of  fact,  before  the  court  and  a  jury. 
the  court  may,  in  a  proper  case,  direct  that  the  jury  render  a 
verdict  as   follows: 

1.  In  favor  of  the  plaintiff  or  petitioner. 

2.  In  favor  of  the  defendant,  resijondent,  tenant,  onder-teoaai, 
assignee,  receiver,  scjuatter  or  person  holdiuK  over. 

3.  Where  the  damages  are  liquidated,  in  favor  of  the  plaintiff, 
for  a  specified  sum. 

4.  Where  the  defendant  has  Interposed  a  counterclaim,  and  tbe 
damages  are  liqmidated,  in  favor  of  the  defendant  for  a  specified 
sum. 

5.  Where  the  plaintiff  has  proved  hU  case,  but  the  damaiees  ar» 
uncertain,  that  the  jurj*  render  a  verdict  in  favor  of  the  jilaintiff 
and  determine  the  amount. 

6.  Where  the  defendant  has  ]nteri)osod  a  counterclaim  awl 
proved  his  case,  and  the  damages  are  uncertain,  that  tlie  jury  find 
a  verdict  in  favor  of  the  defendant  and  determine  the  amouat 

[Now.] 

§  253.    [Am*d,  1007.]    Court  may  open  default. 

The  court,  or  a  justice  thereof,  in  a  district  in  which  a  deftnli 
or  dismissal  is  taken,  in  nn  action  or  summary  proceeding,  or 
in  which  judgment  is  takon  or  final  order  made  without  thf 
service  of  a  summons  or  of  process  us  required  by  law,  may  «t 
any  time,  upon  motion  made  upon  such  notice  as  the  court  niaj 
direct,  open  such  default  or  di6mi.<isal,  and  set  aside,  vacate  or 
modify  any  judgment  or  final  order  entered  in  any  auch  arti«iiJ 
or  proceeding,  and  set  the  action  or  proceeding  down  for  pleadinc. 
hearing  or  trial,  as  the  cnT^  may  reqmre,  upon  such  terms  and 
conditions  as  the  court  may  deem  proper. 

L.  1882.  ch.  410,   §  1367.    Am'd  L.   1907.  <?h.  SOi.    In  effect  Sept.   1,   WW. 


9  264.    Mortlon   to   net  aiiide  verdict  or  vacate  or  wiMmtmA 
Jadgrment.  • 

A  motion  to  set  aside  the  verdict  of  a  jnry,  and  vacate,  aweail 
or  modify  a  judgment  rendered  thereon,  or  to  Tncnte.  amend  or 
modify  any  judgment  rendered  upon  a  trial,  by  the  court.  witb<wii 
a  jury,  may  be  made  upon  the  exceptions  taken  at  the  trial.  '«■ 
because  the  verdict  is  for  execBsive  or  hiBnlBrievt  da  masses,  w 
otherwise  contrary  to  the  evidence,  or  contrary  to  law,  proviiW 
said  motion  is  made  at  the  dose  of  the  trial  or  within  Ave  daw 
from  the  time  the  jiidinnent  -was  petidered  and  in  the  latter  <*»* 
at  least  two  days  notice  of  said  motion  is  given,  to  the  opp<«riair 
attorney,  or  party  if  there  be  no  attorney  of  record.  The  jutls? 
who  presided  at  the  trial  mny  m.ike  an  order  setting  aside  th«^ 
verdict  or  amending,  'mndifyrug  or  "vaeatiag  the  judjcment  awl 
awarding  a  now  trial,  and  setting  the  cause  dow^n  for  trial  fori 
time  to  be  sp»*cified  in  the  order,  as  the  case  may  require. 

L.    1882.    ch.   410.    !    1.367. 

S   255.     Nev«*  trials  frand  or  nearly  dlncovered  evldrae^* 

The  court  may  also  in  a  proper  case,  grant  or  deny  a  motion 
for  a  new  trial  on  the  ground  of  fraud  or  newly  dlscovenni  o^I- 

1880 


^ 


MTBUOIPiLiL  >GOUBT  AOT. 

ienee,  and  from  the  order  an  appeal  shall  lie  as  from  a  judgment 
in  said  court. 

[New.] 

J  256.  Court  may  Impope  conditions,  et  ceftmn. 

The  court  may  award  such  costs,  not  exceeding  ten  dollars,  for 
ipening  anjr  default,  or  vacating,  amending,  modifying  or  setting 
raide  anj  judgment  agttindt  any  party  to  the  action  as  in  its  dis- 
.Tetion  shall  be  just  and  proper.  It  may  as  a  condition  for  open- 
ng  any  default,  or  vacating,  amending,  modifying  or  setting 
iside  any  judgment,  order  any  defendant  in  default  to  deposit 
he  amount  of  the  judgment  with  the  clerk  of  the  court  or  to 
irive  an  undertaking  with  sufficient  sureties  to  the  effect  that 
Itch  defendant  will  not  sell,  assign,  or  transfer  any  of  his  prop- 
erty with  intent  to  hinder,  delay  or  defraud  the  plaintiff  in  the 
collection  of  his  claim  or  demand,  if  the  plaintiff  anall  prevail  on 
'he  trial  of  such  action,  and  that  such  defendafnt  or  his  sureties 
will  pay  the  amount  of  any  judgment  recovered  against  such 
lefendant  in  such  acMosi< 

L.  1882.  ch.  410.  {  1367. 

|2Vr.  Ai>i»e«i1  from  order. 

An  aptjM'al  shall  He  from  an  order  granting  or  denying  a  motioD, 
Bade  as  pro^^ided  in  the  last  fomr  aectiooa;  as  from  a  judgment: 
iXcept,  that  no  appeal  shall  lie  in  the  first  instance  from  an  order 
ypening  a  default  and  vacating  a  judgment  entered  thereon. 

[Wew.] 
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article:  SB2COND. 

Execution, 

Sec.  260.  HowiBMWd. 

261.  Transcript,  how  to  Usue;  Judgment  of  supreme  court;  when  dockett4 

262.  When  satisfaction  of  Judgment  presumed. 

26S.  Real  property  bound  for  ten  yean  by  a  Judgment  thus  doeketed. 

264.  Judgment,   and  effect  of,   against  defendants  Jointly  Indebted  iifc& 

all  are  not  served. 

265.  Execution;  Indorsement  thereupon. 

266.  How  collected. 

267.  Judgment  how  docketed;  effect  of  docketing. 

268.  Action  against  Joint  debtors. 

269.  I>ocketing  Judgment  In  another  county. 

270.  Judgment  against  marshal. 

271.  Execution;  requisites. 

272.  Arrest. 

27.3.  Removal  of  execution. 

274.  Judgment  In  favor  of  wage  earner. 

275.  Arrest  and  sale  of  property  limited. 

276.  Marshal;  when  liable  to  execution. 

277.  Return  of  execution  and  satisfaction  of  Judgment. 

I  260.   [Am'd,  1803.]     How  Issued. 

An  execution  may  be  issued  on  a  judgment  of  the  mnnKiptl 
court  at  the  option  of  the  judgment  creditor,  either  by  the  covat; 
clerk  directed  to  the  sherifif  as  prescribed  by  law,  after  the  ffliag 
of  a  transcript  of  judgment,  as  provided  in  the  next  sectinn.  or 
by  the  clerk  of  the  municipal  court  in  the  district  in  which  t^ 
judgment  was  entered,  within  six  years  thereafter,  directed  to  a 
marshal.  But  no  execution  shall  issue  out  of  the  municipal  cout 
after  a  transcript  has  been  issued,  and  no  transcript  shall  h> 
issued  while  an  execution  of  the  municipal  court  remains  vaut- 
turned,  except  a  transcript  showing  that  a  judgment  has  beet 
vacated,  set  aside  or  modified.  The  prospective  fees  of  the  coiintj 
clerk  and  sheriff  must  be  omitted  when  an  execution  is  issoe^ 
to  a  marshal. 

L.  1882,  cb.  410,  |  1892;  L.  1903.  ch.  144.    In  effect  AprU  A.  1908. 


§2G1.  Transcript    how    to    Issue )    Ivdnneitt    of    sitpi 
Govrty   vrlten  docketed. 

The  clerk  of  the  court  in  the  district  in  which  a  judgment  h 
rendered  must,  upon  the  application  of  the  party  in  whose  innr 
the  judgment  was  rendered,  deliver  to  him  a  transcript  of  the 
jud^nent,  except  as  provided  in  the  last  section.  The  conntj 
clerk  of  the  county  in  which  the  judgment  was  rendered,  must, 
upon  the  presentation  of  the  transcript  and  payment  of  the  f«« 
therefor,  indorse  thereupon  the  date  of  its  receipt,  file  it  in  his 
oflace,  and  docket  the  judgment,  as  of  the  time  of  the  receipt  ^ 
the  transcript,  in  a  book  kept  by  him  for  that  pnri>ose,  as  pI^ 
scribed  by  law,  and  if  the  judgment  be  one  which  is  rendered  f* 
the  recovery  of  a  chattel  which  has  been  delivered  to  the  nnwi^ 
cessful  party,  or  for  the  value  thereof,  must  also  enter  in  tb 
docket  the  parj:iculars  of  the  judgment  as  stated  in  the  transcript 
Thonceforth  the  judgment  is  deemed  a  judgment  of  the  sopreor 
court  and  may  be  enforced  accordingly.  But  nothing  in  this  te** 
tion  shall  be  construed  to  prevent  the  municipal  court  from  ywtt- 
ing,  setting  aside  or  modifying  the  jadgment  aa  heteiiMoct 
provided. 

L.  1882,  cb.  410,  1 130S. 


MUNICIPAL  COURT  ACT. 

1292.  Whem    satisfaction    of  Jndvment  pvesuioA. 

A  final  judgment  for  a  snm  of  money,  or  dire<^ting  the  payment 
»f  a  sum  of  money,  heretofore  or  hereafter  rendered,  end  docketed 
in  the  offlce  of  a  county  clerk  as  prescribed  in  this  article,  is  pre- 
inmrd  to  be  paid  and  satisfied  after  the  expiratidb  of  twenty 
rears  from  the  time,  when  the  party  recoTering  it  was  first 
mtjtied  to  a  mandate  to  enforce  it.  This  presumption  is  conclu- 
BTe,  except  as  against  a  person  who,  within  twenty  years  from 
hat  time,  makes  a  payment  or  acknowledges  an  indebtedness  of 
»me  part  of  the  amount  recovered  by  the  judgment  or  decree, 
^r  his  heir  or  personal  representatire,  or  a  person  whom  he  other- 
nse  represents.  Such  an  acknowledgment  must  be  in  writing, 
md  signed  by  the  person  to  be  charged  thereby. 
cc.  P.,  1376. 

1268*  Real  property  bound  for  ten  years  by  a  Jndfirn&ent 
Ikns  docketed. 

Cxcept  as  otherwise  specially  prescribed  by  law,  a  judgment, 
tereinafter  rendered,  which  is  docketed  in  a  county  clerk's  office, 
18  prescribed  in  this  article  where  it  is  for  the  sum  of  twenty- 
ire  dollars  or  more,  binds,  and  is  a  charge  upon,  for  ten  years 
;fter  filing  the  judgment  roll,  and  no  longer,  the  real  property 
ad  chattels  real,  in  that  county,  which  the  judgment  debtor  has, 
t  the  time  of  so  docketing  it,  or  which  he  acquires  at  any  time 
fterwards,  and  within  ten  years. 

C.  C.  p.,  f  1251. 

9  264,  Jvdirinent^  and  effect  of,  aaralnst  defendants  Jointly 
■debted  'w^ltcn  all  are  not  served. 

In  an  action,  wherein  the  complaint  demands  judgment  for  a 
mn  of  money  against  two  or  more  defendants,  alleged  to  be 
olntly  indebted  upon  contract,  if  the  summons  is  served  upon 
ne  or  more,  but  not  all  of  the  defendants,  the  plaintiff  may  pro- 
eed  against  the  defendant  or  defendants,  upon  whom  it  is  served 
nless  the  court  otherwise  directs;  and,  if  he  recovers  final  judg- 
lent,  it  may  be  taken  against  all  the  defendants  thus  jointly 
Bdebted.  Such  a  judgment  is  conclusive  evidence  of  the  liability 
(  each  defendant  upon  whom  the  summons  was  personally 
orved  or  who  appeared  in  the  action,  and  as  against  a  defendant 
lOt  summoned,  it  is  evidence  only  of  the  extent  of  the  plaintiff's 
lemand,  after  the  liability  of  that  defendant  has  been  established, 
fj  other  evidence. 

0.  C.  p.,  H  1982,  1938;  Jj.  1882,  eh.  410,  If  130S,  1396. 

|S66«  Bzccvtiont  Indorsement  tberevpon. 

An  execution  or  a  transcript  issued  upon  such  a  judgment,  as 
Jtescribed  in  the  foregoing  section,  must  be  issued,  in  form, 
igainst  all  the  defendants;  and  the  clerk  of  the  court  in  the  dis- 
rict  where  auch  judgment  is  entered,  must  indorse  thereupon  the 
tame  of  each  defendant  who  was  not  summoned.  If  the  execu- 
lon  be  issued  to  the  sheriff  upon  a  judgment  docketed  in  the 
►fice  of  the  county  clerk  there  must  be  indorsed  thereupon  a 
Krection  to  the  sheriff,  containing  the  name  of  each  defendaiit 
vho  was  not  summoned,  and  restricting  the  enforcement  of  the 
execution,  as  prescribed  in  the  next  section. 

0.  C.  P.,  1 1934. 
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§266. 

An  execution  aguiuHt  the  i»er80D»  iBsued  upon  a  jud^m^nt,  t$ 
^escribed  in  section  264  of  this  act;  shaU  not  be  en£or«ed  i^aiast 
the  person  oi  a  defendant,  whose  name  is-  indorsed  thecenpoo^  m 
not  aammoued,  as  prescribed  in  the  foregoing  section.  An  eie- 
cutlon  against  property,  issued  upen  such  a  judgment,  ahnll  •«A 
be  leried  upon  the  sole  propertBr  of  a  defendant  not  summoned: 
but  it  mny  be  collected  out  of  penonel  prepertj«  »wned  by  hisu 
jointly  with  the  other  defendants,  who  were  aumntoiied.  or  witk 
any  of  them;  and  out  of  the  real  and  pecsonal  property  of  the 
latter,  or  any  of  them, 
a  a  P.,  i(ifi36v 

1267.  Jndfpmeiit  l&ofr  docketed)  effect  of  doclco4lii«r- 

Where  a  judgment  has  been  taken,  as  prescribed  in  sectioa 
two  hundred  and  sixty-four  of  this  act,  the  clerk  of  the.  coart  ia 
the  district  in  which  the  judgment  is  entered,  must  write  upi« 
his  docket,  and  the  county  clerk  with  whom  a  transcript  is  filet 
as  provided  in  this  act,  musrt  write  npon  his  docket,  opposite  or 
under  the  naine  of  each  defendant,  upon  whom  the  summon* 
was  not  served,  the  words  "  not  summoned."  The  jiidgmezrt  does 
not,  by  "Virtue  of  its  being  docketed,  bind  any  real  property,  or 
chattel  real,  owned  by  such  a  defendant.  Bnt  this  seetion  d<** 
not  affect  the  plaintiff's  right  of  action,  to  charge  th^  judgmeit 
upon  any  real  property. 

C.  C.  P.,  f  1838. 

1268.  Action  aRalnst  Join*  debtors. 

After  the-  recovery  €ft'  a  jiidgmmt  n^ainfrt;-  joint  diHii^Hi^  as  pw- 
scribed  in  section  two  hundred  and  sixty-fbur  of  t4ri9  act.  ■■ 
action  may  be  maintained  by  the  iudgttient  creditor,  asaiiMt  tm 
or  more  of  the  defendants  who  were*  not  summoned  in  Uie  ocigiMl 
action,  to  procure  a  judgement  chargiiiff  his  or  their  pn>petty  wA 
t4fte  snrn  remaining  unpaid  upon  the  origiiial  judgment. 

O.  C.  p..  f  1037. 


§260b  DockettniF  JuAffintena  In   mnmOivr  aonntT« 

The  connty  clerk  with  w4iom  a  transcript  is  filed,  as  prcacriM 
in  this  act,  must  furnish  to  any  p»i«on  applying  therefor,  aoi 
paying  the  fees  allowed  by  law,  one  or  nnove  transoripta  of  tk» 
docket  of  the  judgment,  attested  by  his  signaturej  A  eantf 
clerk  to  whom  such  a  tran8crH)t  ia  preaest^  raaat,  upon  pKf 
ment  of  the  fees  therefor,  immediately  file  it,  and  doclset  tlir 
judgment  in  the  appropriate  doebet>baek:  kept  in  hisr  office,  in  hkt 
manner  as  the  judgment  was  docketed  by  the  first  county  dert 
The  judgment,  when^  (Waketed,  asv  p»iae£iUbad  ia  thia  aew^tom  h»f 
the  like  effect,  with  respect;  to^  the  enforcement  thereof,  or  eny 
proceedings  thereunder,  or  by  virtue  thereof,  in  the  connty  xfhtrt 
it  was  so  docketed,  as  it  has  in  the  county  in  which  it  was  dock- 
eted upon  the  transcript  from  the  municipal  court. 

L.  1881:,  cb.  410,  8  1307. 

1270.  Jndirment  oiratniit  nuiralial. 

Whenever  an^'  judgmcmt  shall  be  rendered  agatast  any  dtf 
marshal  or  his  sareties*  in  any  district  of  the  municinal  csourL  i 
transcript  thereof  shall  be  filed  with  the  county  clerk  ia  t^ 
connty  wherein  such  district  of  the  municipal  court  is  aftnated. 
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BStd  fram  tbe  filing  at  such  tFanseript  such  jtidgment  skmlh  be 
deemed  to  be  a  judgment  ot  the  supreme  court  and.  shalL  be 
enforced  iu  the  same  manner  as  other  judgments  of  that  court. 
And  no  execution  on  such  judgment  shall  issue  to  any  other  offi- 
cer, than  the  sheriff,  and  all  such  executions  must  be  made 
returnable  to  the  county,  clerk. 

L.  ISS2,  ch.  410,  {  1306. 

|271«  Execatton)  re«iiiMlt««. 

The  execution^  when  issued  out  of  the  municipal  court,  must 
be  directed  to  a.  marshal,  subscribed  by  the  clerk  of  the  court,  in 
the  district  in  which  the  judgment  wns  rendered,  or  by  his  suc- 
cessor in  office,  and  must  bear  date  of  the  day  of  its  delivery  to 
the  officer  to  be  executed.  It  must  intelligibly  refer  to  the  jtidi?' 
ment  by  stating  the  names  of  the  parties,  thie  district  where,  ftnd 
tbe  time  when  tendered,  and  the  amount  of.  the  judgment,,  and 
if  less  than  the  whole  is  due,  the  true  amount  due  thereon;  it 
must  require  of  the  marshnU  substantially  as  follows: 

1.  If  it  be  a  case  where  the  defendant  cannot  be  arrested., 
it.  most  direct  the  officer  to  collect  the  amount  of  the  judgment, 
or  the  amount  due  thereon,  out  of  the  personal  property  of  the 
debtor,  and  to  pay  the  same  to  the  party  entitled  thereto. 

2.  If  it  be  a  case  where  the  defendant  may  be  arrested,  in 
addition  to  the  foregoing,  it  may  direct  the  officer,  if  sufficient 
property  of  the  defendant  liable  to  execution  cannot  be  found 
to  satisfy  the  jud^eut,  that  he  arresA:  the  defendant  and  csom- 
mit  him  to  the  jail  of  the  county  wherein  the  district  in  which 
the  judgment  was  entered  is  situate,  until  he  pay  the  judgment 
or  be  discharged  according  to  law, 

3.  It  must  further,  in  all  cases,  direct  the  officer  to  make  return 
of  the  execution  and  a  certificate  thereon  showing  the  manner 
in  which  he  had  executed  the  same,  in  twenty  days  from  the 
time  of  his  receipt  thereof,  to  the  court  from  which  the  execution 
issued. 

L.  1882^  oh.  410,  8  1399. 

9  2rr&  atv««4. 

When  th«  execution  directs  the  arrest  of  the  defendant  for 
want  of  sufficient  personal  property,  if  there  be  not  sutHcient 
snbj^et  to  levy  known  to  the  officer,  or  if  upon  demand  by  tht» 
offieer  of  the  defendant,  he  fail  to  produce  sufficient  property,  the 
officer  may,  without  further  delay,  arrest  the  defendant;  wlien 
irrrested)  the  defendant  must  be  conveyed  to  the  common  jail  of 
the  connty,  wherein  the  district  where  the  judgment  is  entered  is 
sitnate,  and  there  kept  in  custody  until  the  exacntion,  with  costs, 
be  paid,  or  bo  discharged  by  due  course  of  law. 

L.  18at;ob.  410,  f  1401. 

1273*  Renefral  of  execution. 

An  execution  may,  at  the  request  of  the  judgment  creditor,  be 
renewed  before  the  expiration  of  the  twenty  days  by  the  woi-d 
"renewal"  being  written  thereon,  with  the  date  thereon,  sub- 
g^rfbed  by  the  clerk  of  the  court  or  his  assistant;  such  renewal 
hai>  the  same  effect  as  an  original  issue,  and  may  be  repeated  as 
often  «•<  may  be  necessary.  If  an  execution  be  returned  unsatis- 
fied, others  may  be  i.«!sued  on  the  like  request  from  time  to  time 
tintil   the  judgment  be  satisfied. 

L.  1882,  ch.  410,  J  1402.  ^^^ 
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S  274.    [Am'd,  1907.]     JviUrment  im  favor  of  waore 

In  an  action,  brought  in  the  municipal  court,  by  a  jonmeymanl 
laborer,  or  other  employee  whose  employment  answered  to  ihe 
general  description  of  wag:e  earner,  for  serviee.s  rendered  or  wages' 
earned  in  such  capacity,  if  the  plaintiff  recorers  a  judgment  ftM- 
a  sum  not  exceeding  fifty  dollars,  exclusive  of  costs,  and  the 
action  shall  have  been  brought  within  two  months  after  the  cauae 
of  action  accrued,  no  property  of  the  defendant  is  exempt  from 
levy  and  sale  by  virtue  of  an  execution  against  property,  issued 
thereupon;  and,  if  such  an  execution  is  returned  wholly  or  partir 
unsatisfied,  the  clerk  must,  upon  the  application  of  tbo  plaintiff, 
issue  an  execution  against  the  person  of  the  defendant  for  the 
sum  remaining  uncollected,  if  the  indorsement  required  by  this 
act  to  the  effect  that  defendant  was  liable  to  arrest  was  com- 
plied with.  A  defendant  arrested  by  virtue  of  an  execution  so 
issued  against  his  person,  must  be  actually  confined  in  the  jail, 
and  is  not  entitled  to  the  liberties  thereof;  but  he  mu.st  be  di^ 
charged  after  having  been  so  confined  for  fifteen  days.  After 
his  discharge  another  execution  against  his  person  cannot  be 
issued  upon  the  judgment7  but  the  judgment  creditor  may  enforce 
the  judgment  against  property  as  if  the  execution,  from  whieh 
the  judgment  debtor  is  discharged,  has  been  returned,  w^ithout  his 
being  taken. 

L.  1882,  ch.  410,  {  1405.    Am'd  L.  190T,  ch.  426.    In  cffoct  Sept.   1,  11>0T. 

{276.  Arrest  and  sale  of  property  limited. 

A  defendant  cannot  be  arrested  nor  his  property  sold  on  execu- 
tion after  twenty  days  from  its  issue  or  renewal,  but  property 
levied  on  within  the  twenty  days,  may  be  sold  after  renewal, 

L.  1882,  ch.  410,  {  1406. 

1276.  Marshal ^  "when  liable  to  exeentlon;  o«*edttor. 

A  marshal  is  liable  to  a  party  in  whose  favor  an  execution  i> 
issued  to  him  for  the  amount  thereof  in  the  following  cases: 

1.  Where  he  suffers  the  twenty  days  to  elapse  without  making 
a  true  return  thereof,  and  filing  the  same  with  the  clerk  of  the 
court,  and  paying  to  him  or  to  the  party  entitled  thereto,  the 
money  collected  thereon  by  him. 

2.  Where  he  willfully  or  carelessly  omits  to  levy  on  propert; 
of  the  defendant,  or  if  the  defendant  be  liable  to  arrest,  to  arrest 
and  imprison  him  within  the  twenty  days,  or  having  arrested  the 
defendant,  fails  to  commit  him  to  the  county  jail  within  the 
twenty  days. 

L.  1882,  cb.  410,  i  1407. 

§277.  Retvrn  of  execution  and  satlsfaetlon  of  Jmdirnient 

Whenever  an  execution  has  been  returned  satisfied  in  whole  or 
in  part,  where  a  transcript  of  the  judgment  has  been  filed  in  ti» 
county  clerk's  office,  a  certificate  thereon,  signed  by  the  clerk 
of  the  court  in  which  the  judgment  was  rendered  may  be  filed 
in  the  office  of  the  clerk  of  the  county,  who  shall  thereupon  entw" 
satisfaction  for  the  amount  so  satisfied;  judgments  docketed  in 
these  courts  may  be  satisfied  in  the  same  manner  as  judgments 
docketed  in  courts  of  record. 

L.  1882,  ch.  410,  f  1408. 
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TITLE  VIH. 

Artlele    1.  Clerks  and  offlcers. 
2.  Marshals. 

article:  first. 

Clerks  and  officers. 

See.  282.  Duties  of  clerk. 

288.  To  collect  and  acconnt  for  fees,  et  cetera. 

284.  Docket,  what  to  contain. 

286.  Entries,   how  to  be  luado. 

286.  Index. 

287.  To  be  delivered  by  clerk  to  his  snecessor. 

288.  SuccessOT  may  issue  exiKiutlon  on  former  unsatlflfled  docket. 
280.  Certified   copies;   prima  facie   efidence. 

8  282.    [Am'd,  1907.]   Duties  of  the  clerk. 

It  shall  be  the  duty  of  the  clerk  of  the  court  in  each  district: 

1.  To  keep  the  seal  of  the  court,  and  affix  it  to  the  certificate 
of  the  transcript  of  the  docket  of  judgment,  or  any  other  certifi- 
cate, when  required  so  to  do. 

2.  To  record  the  proceedings  of  the  court. 

3.  To  keep  the  records  and  other  books  appertaining  to  the 
court. 

4.  To  file  papers  delivered  to  him  for  that  purpose  in  any 
action. 

5.  To  attend  the  sitting  of  the  court  of  which  he  is  clerk,  to 
administer  oaths  in  an  action,  or  summary  proceeding  in  the 
presence  of  the  court  and  under  its  direction,  and  to  receive  the 
verdiet  of  the  jury,  to  call  the  calendar  of  all  causes,  including 
summary  proceedings  to  recover  possession  of  real  property,  to 
adjourn  causes  to  a  time  agreed  upon  between  the  parties  or, 
when  no  justice  appears,  to  adjourn  causes  to  the  next  judicial 
day,  and,  upon  consent,  default  or  failure  to  answer,  to  make, 
sign  and  enter  judgment  in  all  actions  in  which  judgment  may 
now  be  entered  upon  a  verified  complaint  without  further  proof 
as  provided  by  section  one  hundred  and  forty -seven  of  this  act 
or  final  order  in  summary  proceedings  to  recover  possession  of 
real  property,  and  upon  any  judgment  or  final  order  by  the  court, 
Judge  or  justice,  or  by  the  clerk,  to  make,  sign  and  issue  execu- 
tion or  warrant;  and  the  making,  signing  and  entry  of  such 
judgment  of  final  order,  and  the  making,  signing  and  issuance 
of  such  execution  or  warrant  by  the  clerk  shall  be  in  the  same 
manner  and  with  like  effect  as  is  now  authorized  by  the  court, 
judge  or  justice. ♦ 

6.  To  authenticate  by  certificate  or  exemplification,  as  may  be 
required,  the  records  or  proceedings  of  the  court,  or  any  other 
papers  appertaining  thereto  and  filed  with  him. 

7.  To  exercise  the  powers  and  perform  the  duties  conferred 
and  imposed  upon  him  by  this  act. 

8.  In  the  performance  of  his  duties  to  conform  to  the  direction 
of  the  court. 

9.  [Am'd,  10O4.]  To  keep  his  office  open  for  the  transaction 
of  busines.s,  every  judicial  day,  from  nine  o'clock  in  the  fore- 
noon  to  four  o'clock  in  the   afternoon,   except  that   during   the 

*  L.  1907,  ch.  — .  provides  that  the  aot  "  shall  not  deprive  the  Judj;e  or 
Instleo  of  any  jurisdiction  now  conferred  nix}n  him.  ' 
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months  of  July  and  August  of  each  jear  the  clerk's  office  may. 
by  a  rule  established  by  tfee  board  of  justices,  be  closed  at  twu 
o'clock  in  the  afternoon.  ^     ,      •,.  • 

10.  In  the  absence  or  other  disability  of  the  clerk,  the  dttti« 
and  powers  by  this  section  conferred  upon  him  shall  be  exercised 
by,  and  are  hereby  vested  in,  the  assistant  clerk. 
L.   1882,  ch.  410.  §  1428:  U  1904.  ch.  682;   L.   1907,  ch.  — .    Ie  effect « 

S  283.    To  collect  and  account  for  fee*,  et  cetera, 

It  shall  be  the  duty  of  the  clerk  in  each  district,  to  collect  aw! 
receive  all  the  fees,  including  the  fees  allowed  by  law  in  smmary 
proceedings  to  recover  lands,  and  to  aecount  for  and  pay  the  same 
into  the  city  treasury  monthly,  under  oath,  on  the  first  osjci 
each  and  every  month,  or  within  three  days  ther«>after;  which 
account  shall  contain  the  title  of  egch  case  end  the  amount  of 
fees  received  therein,  and  the  salary  of  such  clerk  shall  not  be 
paid  until  he  shall  have  «o  acconirted  and  paid,  a«d  he  shall  per- 
form no  service  until  he  shall  have  received  the  legal  fees  therefor. 

L.    1862,   cb.   410,   §  1420. 

S  284.    Docket;  Tvlaat  to  contain. 

The  clerk  of  the  court  in  each  district  must  keep  a  book,  de- 
nominated a  docket,  in  which  must  be  entered  by  him: 

1.  The  title  of  every  action  or  proceeding,  in  wUich  a  sum- 
mons or  precept  is  issued. 

2.  The  date  of  the  summons  or  precept,  and  the  time  of  i?« 
return,  and  if  an  order  of  arrest,  warrant  of  attachment  or  writ 
of  replevin  was  issued  sucii  facts  must  also  be  stated. 

3.  The  time  when  the  parties,  or  either  of  them  appeared:  t 
minute  of  their  pleadings,  if  in  writing,  referring  to  them;  if  wt 
in  writing  a  concise  statement  of  the  pleadings. 

4.  Every  adjournment,  and  to  what  time. 

5.  When  a  trial  by  jury  is  demanded,  the  demand  must  be 
stated,  and  by  whom  made,  and  the  time  appointed  for  the  trial, 
and  the  return  of  the  jury. 

0.  The  names  of  the  jury  sworn. 

7.  The  verdict  of  the  jury  and  when  received;  ff  the  jory  dis- 
agree  and  are  discharged,   that   fact  mu.st  be   stated. 

8.  The  judgment  of  the  court,  its  amotmt,  and  the  costs  in  tk 
action. 

9.  The  issuing  of  execution,  when  issued,  and  to  whom;  t» 
renewals  thereof,  if  any,  and  when  made;  the  return  and  w!** 
made,  and  a  statement  of  money  paid  to  or  by  the  clejk,  anJ 
when,  and  by  or  to  whom. 

10.  The  giving  of  a  transcript  to  be  filed  in  the  county  rl«k* 
office,  and  when  and  to  whom  given. 

n.  The  receipt  of  a  notice  of  appeal  or  order  to  make  ^ir 
nniend  a  return,  stating  the  time  of  the  receipt  thereof,  and  thf 
time  of  filing  a  return  on  appeal. 

12.  Any  other  order  as  the  court  may  direct. 

L.    1SS2.   ch.   410.   §   1400. 

^  CSK.    Btitrleoft:  'ho^r  to  l»e  maAe. 

Tht»  scvornl  particulars  In  the  last  section  specified  must  H> 
ento.rod  under  the  title  of  the  notion  or  proceeding  to  which  th*? 
relate,  and  at  the  time  when  they  occur.     Sttdh  eutrlefl  in  ^^ 
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docket,  or  a  transcript  thereof,  certified  by  the  clerk  or  his  suc- 
cessor in  office,  with  tlito  *«i!  of  tbe  votfrt  -thereon  impressed,  are 
evidence  to  prove  the  facts  as  stated  therein. 

L.  1882,  ch.  440,  {  1410. 

fi  286.    Index. 

The  clerk  must  keej>  an  index  to  his  docket,  in  which  racist  be 
entered  the  names  of  the  parties  to  each  summons  or  precept, 
with  a  refe*«Tiee  to  the  page  of  entry;  the  names  of  the  imrties 
respectively,  must  be  entered  In  the  index  in  alphabetical  order. 

L.  1888.   cb.  410.   8  1411. 

i  287.    To  be  delivered  by  elevk  -to  lrt«  waoceaso^. 

It  is  the  duty  of  the  clerk  to  deliver  to  his  successor  in  office  his 
official  dockets  and  papers  on  file  in  his  office,  as  well  his  own  as 
those  of  his  predecessors  which  may  be  in  his  Qustody,  there  to 
be  kept  as  public  records. 

L.   1882,    cb.   410.   S   1412. 


I  286.   iS«eoeMior  inaF  l«AVe  eacecvtlon  om  fcMrmer  muiatlB- 
fted  doelcet. 

A  clerk  with  whom  the  docket  of  his  predecessor  is  deposited, 
may  issue  execution  on  a  judjrment  there  entered  and  unsatisfied, 
in  the  same  manner  and  with  the  same  effect  as  thou^  he  was 
elerk  of  the  court  at  the  time  the  judgment  was  rendered. 

h,  1882,  -«b.  410.   §  1413. 

I  2«a.    Certffled  eoplen;  l^tma  faete  evidence. 

A-  copy  of  a  paper  on  file  In  the  office  of  the  clerk,  certified  by 
turn  or  his  assistant  as  such,  shall  be  prima  facie  evidence 
thereof. 

U  1882.  Ob.  410,  §  1414.  ^^^ 
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ARTICLB  SBCOND. 

MarsTiaU. 

Bee.  2d8.  Maralial  not  to  appear,  et  cetera. 
294.  Bond  to  be  executed  by. 
296.  Prosecution  of  bond. 

296.  In  what  court  bond  may  be  proaecnted. 

297.  Judgments  agalnat  marshala;  traoacript  and  execntloa. 

298.  E^trj  of  jud^rment  to  be  endorsed  on  bond;  how. 

299.  Amount  collected  to  be  credited  on  bond. 

300.  City  clerk  to  report  cancelled  bonds  to  mayor;  renewal  of 
SOI.  Appointment  deemed  walTed  for  failure  to  file  bond. 

302.  Process  to  be  served  by  max*hals. 

808.  Marshal  aiay  serve  process  within  city  limits. 

304.  Certain  laws  In  relation  to  Bberlflh  made  applicable. 

306.  Marshal  to  keep  entry  book  and  Indorse,  et  cetera. 
806.  Bemoval  and  suspension  of  marshals. 

307.  Payment  of  money  lacelTed  by  nanhala. 

208.  Marshal  not  to  appear,  et  eetera. 

A  marshal  of  the  city  of  New  York  cannot  appear  or  act  «i 
behalf  of  either  or  any  party  in  an  action  or  proceeding  m  saM 
municipal  court. 

L.  1901.  ch.  466,  1 1369. 

1294.  Bond  to  be  executed  by. 

No  marshal  shall  be  permitted  to  enter  upon  the  duties  of  tfct 
office  until  he  shall  execute  a  bond,  with  two  sufficient  sureties, 
who  shall  be  residents  of  and  shall  own  real  estate  -within  titf 
city  of  New  York,  to  the  amount  of  double  the  penalty  of  tit 
bond,  to  the  city  of  New  York,  in  the  penal  sum  of  two  thousnd 
dollars,  jointly  and  severally  to  answer  the  city  of  New  Ywt 
and  any  parties  that  may  complain  conditioned  that  sueh  marabil 
shall  well  and  faithfully  execute  the  duties  of  said  office  of  mu- 
shal,  without  fraud,  deceit  or  oppression,  such  sureties  to  juttif^ 
in  double  the  amount  of  such  bond.  The  said  bond  shall  be  defiT- 
ered  to  the  city  clerk  of  the  city  of  New  York,  who  shall  jod«* 
of  and  determine  th^  competency  of  the  sureties;  and  should  br. 
approve  of  the  same,  he  shall  note  his  approval  thereon,  and  ahafi 
cause  such  bond  to  be  filed  in  the  office  of  the  city  clerk,  forth- 
with after  having  been  approved  by  him,  and  he  shall  eitkcr 
approve  of  or  reject  such  bond  within  five  days  after  the  stn^ 
shall  have  been  presented  to  him  for  that  purpose.  Nothinr  1b 
this  act  shall  be  construed  to  prevent  a  surety  company  an^jv* 
ized  by  law  to  act  as  surety. 

L.  1882.  ch.  410,  §  1700. 

i  295.  Prosecution  of  bond* 

Any  person  who  shall  be  aggrieved  by  any  official  miscondsft 
on  the  part  of  any  marshal,  and  who  may  desire  to  prosecute  bit 
official  bond,  and  who  shall  have  first  obtained  judgment  BgkM 
such  marshal  for  official  misconduct,  may  move  before  a  jostire 
of  the  supreme  court  at  special  term,  in  the  judicial  departmeBL 
wherein  the  borough  for  which  such  marshal  shall  have  bcea 
appointed,  is  situated,  after  giving  such  marshal  and  his  suretiis 
eight  days  previous  notice  of  intention  so  to  do,  by  personal  mf 
vice  of  said  notice  on  them,  stating  when  such  motion  will  W 
made  and  of  the  papers  to  be  used  on  such  motion,  tor  leave  to 
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OTOsecute  such  official  bond  in  his  own  name,  and  such  leave 
shall  be  granted  upon  it  appearing  satisfactorily  to  said  court: 

1.  That  a  judgment  has  been  'obtained  in  his  favor  against 
such  marshal  for  official  misconduct,  specifying  the  time  when 
and  the  court  whereby  such  judgment  was  rendered,  and  the 
amount  thereof. 

2.  That  such  transcript  of  judgment  has  been  filed  against 
such  marshal  in  the  office  of  the  clerk  of  the  county,  within  which 
the  borough  for  which  said  marshal  shall  have  been  appointed. 
ia  situate;  specifying  the  time  when  such  transcript  was  filed 
and  execution  issued,  and  that  the  sheriff  of  that  county  has 
returned  said  execution,  wholly  or  partly  unsatisfied,  after  having 
demanded  payment  thereof  of  such  marshal;  and  his  neglect  or 
refusal  to  pay  the  same,  and  if  any  payments  have  been  made 
on  such  execution,  specifying  the  amount  thereof,  but  where  such 
marshal  shall  have  died  or  removed  from  the  city  of  New  York, 
a  demand  for  the  payment  of  the  amount  of  such  execution  shall 
not  be  necessary. 

3.  That  such  judgment  is  wholly  or  partly  unpaid,  specifying 
the  amount  uncollected  or  unpaid,  and  that  the  sureties  or  surety, 
have  or  has  been  served,  with  the  notice  and  papers  hereinbefore 
mentioned. 

L.  1882,  ch.  410,  S  1701. 

laiKK.  Im  ifvluit  court  bond  may  be  prosecuted. 

A  justice  referred  to  in  the  preceding  section,  may  order  such 
bond  to  be  prosecuted  in  the  municipal  court  of  the  city  of  New 
York,  or  in  the  city  court  of  the  city  of  New  York,  if  such  bor- 
ough be  within  the  county  of  New  York,  or  in  the  county  court 
of  the  cQunty  wherein  such  borough  ia  situated,  if  in  any  other 
county.  Either  of  said  courts  shall  have  jurisdiction  in  actions 
brought  on  such  bond,  upon  such  leave  being  granted,  and  the 
said  justice  upon  said  motion  may  award  the  aggrieved  party  his 
reasonable  costs  on  such  motion,  not  exceeding  the  sum  of  ten 
dollars,  which  shall  be  included  in  the  judgment  obtained  upon 
such  bond. 

L.  1882.  ch.  410,  1 1702. 

la^T.  Jndffments  aaraln>t  marsbalsi   transcript  and  exe- 


Whenever  any  judgment  shall  be  rendered  against  any  marshal 
or  his  sureties  or  surety  in  any  court  as  provided  in  the  foregoing 
section,  a  transcript  thereof  shall  be  filed  with  the  county  clerk 
in  the  county  wherein  the  judgment  is  so  obtained,  and  from  the 
filing  of  such  transcript  the  provisions  of  section  two  hundred 
and  seventy  of  this  act  apply. 

L.  1882,  cb.  410,  f  1708. 

1896.  Bntry  of  Jndvmcnt  to  be  endorsed  on  bondt  bow. 

The  clerk  of  the  county  wherein  said  judgment  is  entered  shall 
issue  a  transcript  upon  application  of  the  judgment  creditor,  stat- 
ing the  amount  of  the  judgment  and  that  the  sum  is  a  charge 
against  the  bond  of  the  maTshal.  The  transcript  may  be  filed 
with  tJie  city  clerk  in  the  office  wherein  the  bond  of  said  marshal 
is  fil^.  and  the  city  clerk  shall  make  a  memorandum  on  the 
offlebil  bond  of  every  marshal,  upon  the  filing  of  every  tiaaflcript. 
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ot  &  judgment  obtained  against  him  and  his  sitretiea  and  of  the 
time  when  and  the  court  whereby  such  judgment  waa  reademL 
and  the  amount  thereof,  and  shall  ba  entitled  to  a  fee  of  fifty 
eenia  therefor,  which  the  court.  renderiiDtg  judgraient  shall  have 
powec  to  include  in  su^  judgment,  together  with  wtrntev^  othfr 
disbursements  are  or  may  be  necessarily  incurred  in  said  actitn. 
and  the  said  bond  shall  be  oancelled  to  tihe  a»<MUiit  of  ludi 
judgmesLt. 

L.  1882.  cb.  410,  I  1704. 

f  209*  Amouiftt  collected  to  be  credited  oa  bovd. 

Whenever  any  action  shall  be  commenced  against"  the  snretiw 
of  any  marshal,  and  such  sureties  shall  pay  the  amount  Tot  whit* 
such  suit  is  brought,  and  the  costs  and  disbursemewts  incurrpd 
therein,  or.  any  part  thereof,  the  party  or,  parties  so  paring  ^ril 
be  entitled  to  have  such  sum  so  paid  credited  upon  such  boinl. 
upon  presenting  the  certificate  of  the  plaintiff  or  his  attorney  ia 
such  action,  acknowledging  sucii  payments  to  such  clerlf  afore- 
said, and  upon  such  clerk  endorsing  such  payment  on  such  bond. 
it  shall  be  cancelled  to  the  amount  so  paid. 

L.  1882,  cb.  410.  {  1705. 
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I800.  City  clerk  to  report  cancelled  lionda  to  ntayor; 
ncwal  of  bond. 

Whenever  judgment  shall  be  rendered  against  the  official  bond 
of  any  marshal,  sufficient  or  partially  auffieient  to  cancel  the 
same,  the  city  clerk  aforesaid,  shall  report  to  the  mayor  the  fwl 
and  it  shall  be  the  duty  of  the  mayor  to  compel  such  marshal  t& 
renew  his  ofBcial  bond,  if  the  same  be  cancelled  in  whole,  or  t* 
furnish  an  additional  bond,  for  the  amount  of  the  canceilatieo  it 
the  penal  sum  of  double  such  amount,  if  said  bond  be  <ainrelW 
in  part,  and  should  said  marshal  neglect,  refuse,  or  fail  so  to  da. 
within  ten  days  after  being  notified,  he  shall  be  remored  by  tii^ 
mayor  aforesaid,  or  suspended  from  performing  the  dutico  of  tb^ 
office  until  such  time  as  he  shall  renew  the  same,  and  such  boa* 
shall  be  renewed  in  the  same  manner  as  often  as  the  same  sbtl 
be  cancelled. 

L.  1882.  cb.  410,  fi  1707. 


§  301.  Appointment    deemed    fvalT-ed    for    Ukll\ 
botid;    . 

Every  marshal  shall,  within  thirty  days  after  hia-  _^^ 

enter  into  a  bond  in  the  manner  provided  in  thit  aet,  or  he  sfcaB 
be  defmied  to  hate  wafved  hta  apfiointmoDt  as  such  naraliaL 
and  some  other  suitable  aiid  proper  person  shall  be  appoialBd 
in  his  place  and  stead  to  discharga  the  dvties  aitpectuniag  tt 
such  office  of  marshal. 

L.  1882,  ch.  410,  §  1708. 

f  80a«  Proeesfli  to  be  served  br  mwrwbaU. 

Every'  sammoBSv  precept,  order  of  acnrcBt;  attaohflaent^  writ  si 
replevin,  or  other  process  issued  by  or  out  of  the  miinl»iial  e^art 
and  erery  summons-  or  precept  issued  by  the  cleirk  of  tiie  eeart 
in  any  district  and  every  snnmona  isaaed  by  atty  jnatiAe  theraot 
i^dmll  be  served  and  executed  by  m  marshal,  eaocei^t^as  BreacfiM 
la  section  tliiH7^«n>  of?  this  ftct(  bat.]M»  p«mo»'Othec  tihiiA»a  mtt- 
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shal  shall  be  entitled  to  any  fees  or  other  compensation  therefor, 
except  t^e  persons  who  serve  process  for  the  corporation  counsel. 

L.  18S2.  ch.  410,  f  1709. 

1303.  Maralial  may  serve  process  irltMn  oHy  limits. 

A  marshal  of  the  city  of  New  York  may,  and  is  empowered, 
and  has  the  authority  to  serve  or  execute  all  process  and  man- 
dates of  the  municipal  court  of  the  city  of  New  York,  in  any  part 
of  the  city  of  New  York,  notwithstanding  he  was  appointed  for 
or  is  a  resident  in,  a  particular  borough. 

[New.] 

1 304.  Certain   la^nrs   In   relation   to   slierllfs   made   appll- 


All  proTlsions  of  law  in  relation  to  the  taking;  and  restitution  of 
property  by  sheriffs  of  counties  shall  apply  to  the  taking  and 
restitution  of  property  by  the  said  marshals,  except  that  a  mar- 
shal is  not  restricted  in  the  performance  of  his  duty  as  such,  to 
the  territorial  limits  of  a  county,  when  engaged  in  the  service 
or  execution  of  process  or  mandates,  but  is  authorized  to  act 
within  the  limits  of  the  city  of  New  York. 

h.  18g2,  ch.  410.  I  1711. 

1305.  Marslial  to  keep  entry  book  and  indorse,  et  eetera. 

Every  marshal  shall  keep  a  book  in  which  he  shall  enter  imme- 
diately upon  the  receipt  thereof  all  the  process  and  mandates  of 
the  court  delivered  to  him  for  execution,  and  his  disposition 
thereof;  and  he  shall  also  endorse  upon  such  process  or  mandate 
the  date  and  the  hour  of  receiving  the  same. 

[New.] 

I  800.  [Am'd,  1IM>4.]  Removal  and  suspension  of  marslials. 

The  mayor  may  remove  any  marshal,  after  giving  him  an 
opportunity  to  be  heard,  upon  charges  in  writing  preferred 
tgainst  such  marshal,  and  filed  with  the  mayor,  and  may,  in  his 
dkcretion,  suspend  said  marshal  from  the  performance  of  his 
duties,  as  such,  pending  a  hearing  upon  the  charges.  Upon 
charges  being  preferred  against  a  marshal  by  a  justice  of  the 
municipal  court,  the  mayor  may  forthwith  cause  notice  of  sus- 
pension of  such  marshal  to  be  served  upon  him,  and  such  marshal 
shall  thereupon  remain  suspended  until  the  hearing  and  deter- 
mination of  such  charges  by  the  mayor.  The  mayor  may,  in  his 
diseretion,  delegate  to  the  secretary  to  the  mayor  the  power  and 
duty  of  hearing  the  evidence  to  be  produced  upon  the  said  hear- 
ing and  in  such  case  the  said  secretary  to  the  mayor  shall  have 
the  power  to  issue  subpoenas,  administer  oaths  and  take  such 
evidence  and  shall  submit  the  same  to  the  mayor  who  shall  there- 
upon make  a  determination  thereon,  which  determination  shall 
have  the  same  force  and  effect  as  if  the  said  evidence  had  been 
taken  before  the  mayor. 

U  1901,  ch.  466,  I  1429 ;  L.  1004,  ch.  264.    In  effect  April  8,  1904. 
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§  307.  Payment  of  money  received  by  mar«binl«. 

Whenever  any  marshal  shall  collect  or  receive  any  money  upon 
any  process  of  the  municipal  court  of  the  city  of  New  York,  he 
shall  pay  the  same  over  to  the  clerk  of  l"he  court  of  the  district 
from  which  such  i)rocess  was  issued,  less  his  lawful  fees  and 
disbursements  within  five  days  after  the  same  shall  have  been 
received  by  him.  Upon  his  failure  so  to  do  he  may  be  proceeded 
against  as  for  a  contempt.  The  clerk  of  the  court  with  whom 
such  moncf  is  deposited  shall  pay  the  same  over  on  demand  to  the 
person  entitled  thereto. 
[New.]    L.  1906,  ch.  2S8.  In  effect  April  10,  1906. 
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TITLE  IX. 

Appeals. 

lee.  810.  When  appeal  mar  be  taken. 
811.  When  and  bow  taken. 

312.  Service  of  notice  upon  respondent. 

313.  OmtaBion  to  serve  one,   bow  supplied;  amendment  when  allowed. 
814.  Undertaking   to  stay   execution   apon  Judgment. 

315.  Exception   to  sureties;   lustlflcation. 
816.  Proceedluffii  how  stayed. 

317.  Return. 

318.  Settlement  of  case  on  appeal. 

319.  When  Justice   Is   dead,    et   cetera. 

320.  Appeal  when   adverse  party  has  died. 

321.  Prooeedlnies  when  party  dies  pending  appeaL 

322.  Order  of  snbBtitution. 
823.  Restitution  upon  reversal. 

324.  Settlnjf  off  costs  and   recovery. 

325.  Hearing  on   appeal,    dismissal   thereof;    reversal   on   stipulation. 

326.  Jndsment. 

327.  Clerk  appellate  court   to   return  papers. 

S  810.    [Allied,  lfM>7.]   "Wlieii  appeal  may  be  taken. 

An  appeal  from  a  judgment  rendered  *in  an  action,  or  a  final 
trder  made  In  stimmarj  proceedings  in  the  municipal  court  of 
be  city  of  New  York,  or  from  orders  as  hereinbefore  provided, 
nay  b«  taken  to  the  supreme  court.  Such  appeal  shall  be  heard 
B  such  manner  and  by  such  justice  or  justices  as  the  appellate 
iTision  of  the  supreme  court  in  the  judicial  department,  embrac- 
og  the  district  wnerein  the  action  is  brought  shall  direct,  except 
tmt  the  appellate  division  of  the  second  judicial  department  may 
irect  that  such  appeal  may  be  heard  directly  before  that  court; 
ffovided,  however,  that  if  the  appellate  division  in  the  second 
^wrtment  directs  such  appeal  to  be  heard  before  three  other 
Ktices  designated  by  it  and  to  be  known  as  the  appellate  term 
a  the  second  department,  said  appellate  division  may  appoint 
nd  remove  a  chief  clerk  of  such  appellate  term  and  one  deputy 
lerk  and  not  to  exceed  three  attendants  and  to  fix  their  salaries 
r  compensation,  which  shall  not  exceed  for  the  clerk  twenty- 
ve  hundred  dollars  per  annum,  for  the  deputy  clerk  eighteen 
nndred  dollars  per  annum,  and  for  the  attendants  the  salaries 
ow  allowed  by  law  to  attendants  in  the  supreme  court  in  Kings 
oanty.  The  board  of  estimate  and  apportionment  is  authorized 
nd  empowered  to  provide  the  means  to  pay  such  salaries  and 
ompensation,  and  all  other  expenses  of  such  appellate  term, 
vr  the  year  nineteen  hundred  and  seven,  and  tor  each  year 
hereafter.  The  appellate  court  may  reverse,  affirm  or  modify 
lie  judgment,  order  or  final  order  appealed  from,  and  where  a 
idgment,  order  or  final  order  is  reversed,  may  order  a  new  trial, 
I  the  municipal  court  in  the  di.strict  in  which  the  action  is 
rought.     Where  a  judgment,  order  or  final  order  is  modified  or 

new  trial  is  ordered,  costs  shall  be  in  the  discretion  of  the 
ppellate  court. 

I*  1901,  cB.  460,  9  1377.    Am'd  L.  1907,   ch.  664.     In  effect  Aug.  9,  1907. 

i  311.    Wiften  and  how  taken. 

An  appeal  must  be  taken  within  twenty  days  after  the  entry 
f  the  judgment,  order  or  final  order  in  the  docket,  except  that 
rbere  a  defendaxit  appeals  from  a  judgment  rendered  in  an  ac- 
ion  wherein  he  did  not  appear  and  the  summous  was  not  per^ 
onally  served  upon  him,  the  appeal  may  be  taken  within  twenty 
ays  after  personal  service  upon  him,  on  the  part  of  the  plaintiff, 
f  written  notice  of  the  entry  of  tlie  judgment.  An  appeal  is 
aken  by  serving  upon  the  clerk  of  the  court  ^r  his  successor  in 
•nice  In  the  district  in  which  the  judgment,  order  or  final  order 
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was  rendered,  and  upon  the  respondent,  a  written  notice  of  ap- 
peal, subscribed  either  by  the  appellant  or  by  his  attorney  in  tfe  , 
appellate  court,  and  paying  at  the  same  time  the  costs  and  dis- 1 
bursements  of  tlie  action  to  such  clerk  who  t«hall  hold  the  saaj?  i 
to  abide  the  event  uf  such  appeal  and  the  further  order  of  ttf 
court  in  the  district  from  which  the  appeal  was  taken. 

C.   C.   P.,   §  3046:   L.    1904*   ch.  008.    In  effect  Jon©  1,   1904. 

§  312.    SerTlce  of  notice  npon  reapondent. 

Service  of  the  notice  of  appeal  upon  the  respondent  may  be 
made,  by  delivering  it  in  any  part  of  the  state,  to  the  respoadent 
personally,  or  in  one  of  the  following  methods. 

1.  If  the  respondent  is  a  resident  of  the  city  of  New  Torfc,  by 
leaving  it  at  his  residence,  with  a  person  of  suitable  age  and  di*- 
cretion.  If  he  is  not  a  resident  of  the  city  of  New  York,  and  tht 
person  who  appeared  as  hia  attorney  upon  the  trial  is  a  resident 
thereof,  it  may  be  served  upon  the  attorney,  either  penonallT,  or 
by  leaving  it  at  his  office  or  residence,  with  a  person  of  snitabl^ 
age  and  discretion. 

2.  If  service  within  the  city  of  New  York  cannot  be  laadf. 
with  due  diligence,  upon  the  respondent  personally,  or  in  tht 
method  prescribed  in  the  foregoing  subdivision,  the  notice  «f 
appeal  may  be  served  upon  hina,  by  delivering  it  to  the  clerk  ol 
the  court  in  which  the  judgment  was  rendered,  addressed  to  the 
respondent. 

c.  c.  P.,  fi  3048. 

§  313.    Omission  to  serve  ^iie,  loLoyst  supplied i  amemAsseat 
vrhen  alloiFved. 

Where  the  appellant,  seasonably  and  in  good  faith,  serres  tbe 
notice  of  appeal,  upon  either  the  clerk  or  the  resp<>Ddent,  hot 
omits,  through  mistake,  inadvertence  or  esrcURablo  neglect,  1« 
sei*ve  it  upon  the  other,  or  to  do  any  other  act  necessary  to  pe^ 
feet  the  appeal,  the  appellate  court,  npon  proof  by  aflldaTit  of  tW 
facts,  may,  in  its  diJtcretion,  permit  the  omission  to  be  supplied. 
or  an  amendment  to  be  made,  upon  such  terms  as  Justice  requires 

O.  O.   p.,   $  8049. 

g  314.    irndertakingr  to  iitay  execntlon  upon  JadarmeBt. 

If  the  appellant  desires  a  stay  of  execution,  he  must  give  « 
written  undertaking,  executed  by  one  or  more  sureties,  appmeJ 
by  a  justice  of  the  court,  to  the  effect  that  !f  the  appeal  is  •&• 
missed,  or  if  judgniont  is  rendered  against  the  appellant  in  t^ 
appellate  court,  and  an  execution  issued  thereupon  is  returoe^ 
wholly  or  partly  unsatisfied;  the  sureties  will  pay  the  amount  of 
the  judgment,  or  the  portion  thereof  remaining  unsati^^tied.  tr< 
exceeding  a  sum  specified  in  the  undertaking,  which  must  be  »t 
Icjist  one  hundred  dollars,  and  not  less  than  twice  the  amoult 
of  the  judgment,  or  if  the  judgment  of  the  court  is  for  the  rero^- 
ery  of  a  chattel,  that  the  sureties  will  pay  the  .sum  fixed  fef 
that  judgment  as  the  value  of  the  chattel,  together,  with  da 
daina^rcs.  if  any.  awarded  for  the  taking,  withholding,  or  detcf- 
tion  thereof.  A  copy  of  the  uadertakhig,  with  a  wvtiee  *f  the 
delivery  thereof,  must  be  served  with  the  notice  of  appcat  V^A 
in  like  manner.  Nothing  in  this  sectioo  shall  be  coDstnied  t$ 
preclude  a  surety  company  properly  authorized  by  law  to  act  tf 
such  surety  or  sureties. 
c.  c.  P..  9  3050. 

(  81 R.    Reception  t3  saretten. 

The  respondent  or  hia  attorney,  may,  within  five  days  after  tkf 
service  of  a  copy  of  the  undertaking  with  notice  of  the  filisf 
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thereof,  serve  upon  the  ftppeHant  ot  his  attorney,  a  written  notice 
that  he  excepts  to  the  sufflcieucj  of  the  sureties.  Within  five 
days  tibereaftcr,  the  sureties,  or  other  sareties,  in  a  new  under- 
taking to  the  aaMe  effect,  must  justify  before  the  court  in  the 
district  in  whioh  the  judgment  was  rendered  or  final  order  made. 
At  leaat  three  days  notice  of  the  justification  must  be  given.  If 
the  coort  finds  the  sureties  suAcieilt,  it  must  indoras  its  allow- 
ance of  them  upon  the  undertaking,  or  a  copy  thereof.  The  effect 
of  a  fatlare  so  to  justify  and  procure  an  allowance,  is  the  same 
as  if  the  undertakJBig  ^d  net  been  Kiveai.  The  6o«Mrt  lAtM  Alto 
have  power,  in  case  it  shall  be  made  to  appear  to  its  satisfaction, 
apon  motion,  that  the  exception  was  tasen  unnecessarily  or  for 
parposee  of  vexation  or  delay»  to  set  the  same  aside  and  approve 
the  undertaking, 
c.  c.  P..  S  1380. 

f  ftltt.    Pr«(eeeafa0ai  liAvr  atared. 

The  delivery  of  the  undertaking  to  the  clerk  of  the  cotirt  in  the 
district  in  which  the  judgment  or  final  order  was  enteredi  and 
•erviee  of  a  copy  thereof,  and  of  notice  of  delivery  thereof,  stays 
the  issuing  of  an  execution  unon  the  jndgment.  If  the  execution 
has  been  issued,  the  service  of  a  copy  of  the  nndet'taking,  certified 
by  the  clerk  or  accompanied  with  an  affidavit,  showing  tliat  it  is  a 
copy,  and  that  the  original  has  been  duly  filed,  upon  the  officer 
holding  the  «>x«c«tlon,  stays  finthcr  proceedings  tberemder^  sub- 
ject to  the  proviaions  of  the  next  preceding  section. 

•  C.  O.   p.,  I  3091. 
f  81T.    Return. 

The  clerk  of  the  court  or  his  successor  In  office,  must  within 
ttiitty  days  from  the  service  of  the  notice  of  appeal  and  the  pay* 
ment  of  the  cont  and  fees  as  prescribed  in  thhi  act,  make  a  return 
to  the  app«4tflte  court,  annex  thereto  the  notice  of  appeal  and  the 
undertaking,  if  any 'has  been  delivered  to  hms.  and  cause  the  same 
to  be  H^M  with  the  clerk  of  the  appellate  court.  The  return  mast 
eotftftiii  air  the  pfoceedings,  including  the  evidence  and  the  Judg- 
taent.  The  stenographer's  minutes  of  the  evidence  muBt  be  fur-* 
Dished  t«  the  clerk,  by  the  stenographer,  within  ten  days  after 
tile  feed  therefor  have  been  paid,  Sach  return  must  have  in- 
dorsed thereon  the  allowance  of  the  justice  before  whom  the 
•etion  or  proceeding  was  tried, 
c.  c.  P.,  i  m»a 

i  818.    Settlement  of  case  on  appeal. 

Immediately  upon  receiving  the  minutes  from  the  stenographer, 
as  provided  in  the  next  preceding  section,  the  derk  of  the  court 
shaH  cause  notice  of  that  fact  to  be  sent  to  the  attorney  for  the 
appellant,  or  to  tbe  appellant  if  he  has  not  appeared  by  attorney. 
The  appellant  or  his  attocney  shall  then  procure  the  case  to  be 
settled  on  a  written  notice  of  at  least  three  days,  served  in  the 
manner  provided  for  the  serving  of  a  notice  of  appeal,  or  on  the 
attorney  for  the  respondent,  and  made  returnable  before  the  jus- 
tice who  tried  the  case,  in  the  court  house  in  the  district  in  whieh 
said  justice  may  then  be  sitting.  Said  justice  shall  thereupon 
within  tre  dayaj^  settle  the  case  or  exceptions  upon  it,  if  there  be 
any,  and  indorse  the  return,  as  provided  in  the  next  preceding 
section.  After  a  Jqstlce  is  out  of  office,  he  may  settle  the  case  or 
exceptions  or  make  any  return  of  proceedings  had  before  him' 
while  he  was  In  office,  and  may  be  compelled  so  to  do  by  the 
appellate  cotttt. 
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(  319.  When  Jii«tiee  !•  dea^y  et  eet^rm.. 

If  the  justice  dies,  becomes  a  lunatic,  absconds,  removea 
the  state,  or  otherwise  becomes  unable  to  make  the  return,  the 
appellate  court  may  receive  affidavits,  or  examine  witnesses,  as 
to  the  evidence  and  other  proceedings  taken,  and  the  judgment 
rendered,  before  the  justice;  and  may  determine  the  appeal,  as  if 
a  return  had  been  duly  made  by  the  justice. 

C.  O.  P.,  I  3066. 

I  820,  Appeal  'vrhen  ad'rerae  party  haa  died. 

Where  the  adverse  party  has  died,  since  the  makin^r  of  the 
order,  or  the  rendering  of  the  judgment  appealed  from,  or  where 
the  judgment  appealed  from  was  rendered,  after  his  death*  in 
a  case  prescribed  by  law,  an  appeal  may  be  taken,  as  if  he  waa 
living;  but  it  cannot  be  heard,  until  the  heir,  devisee,  execator, 
or  administrator,  as  the  case  requires,  has  been  substitnted  as 
the  respoudent  or  appellant.  In  such  a  case  an  uiidertaldag 
required  to  perfect  the  appeal,  or  to  sti^  the  execution  of  the 
judgment .  or  order  appealed  from,  must  recite  the  fact  of  the 
adverse  party's  death;  and  the  undertaking  enures,  after  sub- 
stitution to  the  benefit  of  the  person  substituted. 

O.  a  p.,  •  1207. 


|8ai«  Preceedlns*  vrlie«  party  dies  pending  ap9«al. 

Where  either  party  to  an  appeal  dies  before  the  appeal  Is  heard. 
if  an  order,  substituting  another  person  in  his  place,  is  not  made 
within  three  months  after  his  death,  the  court  in  which  the  appeal 
is  pending,  may,  in  its  discretion,  make  an  order  requiring  aD 
persons  interested  in  the  decedent  s  estate,  to  show  catue  before 
it  why  Qie  judgment  or  order  appealed  from  should  not  be 
reversed  or  affirmed  or  the  appeal  dismissed,  as  the  case  requirea 
the  order  must  specify  a  day  when  cause  ia  to  be  shown,  whifh 
must  not  be  less  than  six  months  after  makinir  the  order:  and 
it  must  designate  the  mode  of  giving  notice  to  the  peraona  int«^ 
ested.  Upon  the  return  day  of  the  order,  or  at  a  sabsequefil 
day.  appointed  by  the  court  if  the  proper  person  has  not  been 
substituted,  the  court,  upon  proof  by  affidavit,  that  notice  has 
been  given,  as  required  by  the  order,  ma^  reverse  or  afBrm  the 
judgment  or  order  appealed  from,  or  dismiss  the  appeal,  or  make 
such  further  order  in  the  premises  as  the  case  reqmrea 

O.  C.  P.,  §  1298. 

1322.  Order  of  snbstitntlon* 

'  Where  personal  service  of  notice  of  application  for  an  order 
has  been  made,  within  the  city,  upon  the  proper  represeotative 
of  the  decedent,  an  order  of  substitution  may  be  made,  upoa 
the  application  of  the  surviving  party. 

c.  0.  P.,  §  i29d. 

1328.  Restltatlon   apoa   rereraal. 

Where  the  judgment  or  final  order  is  reversed  or  modified,  the 
appellate  court  may  make  or  Qompel  restitution  of  property  or  of 
a  right,  lost  by  means  of  the  erroneous  judgment:  but  not  so  as 
to  affect  the  title  of  a  purchaser,  in  good  faith  and  for  value,  or 
property  sold  by  virtue  of  a  warrant  of  attachment  in  the  actioB. 
or  an  execution  issued  upon  the  judgment.    In  that  case,  the 
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appellate  may  compel  the  yalae,  or  the  purchase  price  to  be 
restored,  or  deposited  to  abide  the  event  of  the  action,  as  justice 
requires.  Six  days'  notice  of  an  application  for  an  order  for 
restitntion  must  be  ^ven;  and,  if  the  application  is  granted  before 
judgment,  the  proper  direction  may  be  mciuded  therein. 

C.  C.  P..  f  3058. 

1324.  SettlnuT  off  oomtm  and  reeoTery. 

If,  upon  the  appeal,  a  sum  of  money  is  awarded  to  one  party, 
and  costB  are  awarded  to  the  adverse  party,  the  appellate  court 
must  set  off  the  one  against  the  other,  and  render  judgment  for 
the  balance. 

C.  C.  P..  f  80CS0. 

1828.  Hearing  on  appeal,  dismissal  thereof)  reversal  on 
stipnlntion. 

Within  twenty  days  after  the  service  of  a  notice  of  appeal  on 
the  respondent,  he  may  serve  upon  the  appellant  or  Els  attorney, 
a  written  stipulation  that  the  judgment  appealed  from  may  be 
reversed  with  five  dollars'  costs  and  disbursements  of  the  appeal, 
and  thereafter  no  further  steps  shall  be  taken  in  such  appeal, 
except  to  enter  judgment  in  pursuance  of  such  stipulation  for  the 
enforcement  thereof;  in  case  such  stipulation  shall  not  be  served, 
the  appeal  may  be  brought  to  a  hearing  in  the  appellate  court  at 
any  term  thereof,  at  which  such  an  appeal  can  be  heard,  held 
after  the  return  is  filed,  upon  a  notice  by  either  party,  of;  not 
less  than  eight  days.  It  must  be  placed  upon  the  calendar,'  and 
must  continue  thereupon  withoiH  further  notice  until  it  ia  finally 
disposed  of.  If,  after  being  regularly  placed  upon  the  cal&Qdar» 
neither  party  brings  it  to  a  hearing  before  the  end  of  the  second 
term  thereafter  at  which  it  might  be  noticed  for  hearing  and 
heard,  the  court  must  dismiss  the  appeal  unless  it  directs  the 
same  to  be  continued  for  cause  shown. 

G.  C.  P.,  18062. 

f320.   Jadffment. 

In  a  case  specified  in  this  act,  the  appeal  must  be  heard  nppn 
the  original  papers,  or  a  certified  copy  thereof,  and  a  copy  or 
copies  thereof  need  not  be  furnished  for  the  use  o#  .the  court. 
The  Appellate  court  must  render  judgment  according  to  the 
justice  of  the  case,  without  regard  to  technical  errors  or  defect^ 
which  do  not  affect  the  merits.  It  may  affirm  or  reverse  the 
judgment  of  the  municipal  court,  in  whole  or  in  part,  and  as  to 
any  or  all  of  the  parties^  and  for  errors  of  law  or  of  fact,  and 
where  the  judgment  is  contrary  to  or  against  the  weight  of 
evidence,  the  appellate  court  may,  upon  its  reversal  of  a  judgment, 
order  a  new  trial  as  prescribed  in  this  act. 

o.  0.  P.,  f  S068. 

1827.  Clerk  appellate  court  to  return  papers,  et  cetera. 

Upon  the  rendering  of  judgment  of  the  appellate  court,,  affirm- 
ing, modifying  or  reversing  a  judgment  or  order  of  the  municipal 
court,  the  clerk  of  the  appellate  court,  shall  return  to  the  district 
of  the  mnnicipal  court  from  which  the  appeal  was  taken,  all  the 
papers  on  file  in  his  office  making  up  the  judgment-roll  of  said 
action  or  proceeding. 

CN«w.) 
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• 

TITLE  X. 
Costs  and  {•es. 

Sec.  330.  When  t^reTaillng  party  to  reeorer  costs. 
831.  When  neither  party  to  recoTer  costs. 
882.  Oosta;  auma  allowed. 

333.  When  defendant  emtttlad  to  iDcMaaed  aMtet 

334.  CkMta  CO  denorrer. 

335.  Costv  on  an^ndment  of  pleading. 

336.  Goits  on  adjoorttment. 

88T.  Coata  after  dlacoBttaiuatiear  npon  anraer  of  titla. 

338.  Costs  where  title  to  real  property,  in  question. 

339.  Costs  In  actions  upon  bastardy,  et  cetera,  bonds. 

340.  Costs  in  action  by  working  woman. 

341.  Taxatiou  of  costs. 
842.  IteTlew  of  taxation. 

343.  Costs,  duty  of  clerk  on  taxation. 

844.  Goata,  affldaylt  respecting  disbursements. 

849.  Costs  upon  appeal;  to  whom. 

846.  Costs  upon  appeal;  amo«nt. 

MV.  Pees  payabia  to  clerks. 

S46.  Bmployeea  aetSso;  no  0oe«. 

349.  Feea»  property  of  city. 

m.  atepealed,  1906.  ] 

381.  j\irors  fees. 

sn.  Wlt&eoses  fees. 

8fi8.  Stoaogvapbers  lees< 

854.  Marshati  fees. 

866.  Costs  <ni  order  to  prosecute  marshals  bond. 

806.  Fees  in  summary  proceedings. 

S  880.    FAm*4,   IfHyr.]   When  prev»ilinir  partr  to   rec«T«v 

Except  as  specifically  prescribed  by  law,  a  party  who  reoovew 
jndfgmeiit  in  this  court  is  entitled  to  recover  as  coets  all  siibw 
allowed  by  express  provisiou  of  law,  and  all  fees  and  disburse 
ments  prescribed  by  law  for  services  necessarily  rendered  in  ta 
action  at  the  request  of  the  prevailing  party,  and  paid  by  Ubu 
including  the  reasonable  compensation  of  commissioners  taking 
depositions,  in  said  action. 
C.  C.  P..   S  3074.    Am'd  h.  1907,  ch.  220.    In  e»?ct  Sept.   1,  IWT. 

}  8S1.    When  nelilier  party*  t»  recover  «o«ta. 

In  either  of  the  following  cases,  costs  shall  not  be  awarded  tn 
either  party,  bat  each  party  must  pay  his  own  costs. 

1.  where  the  action  is  disjuis-^^ed  by  reason  of  the  fallme  of 
both  parties  to  attend. 

2.  Where  the  defendant  Interposes  an  answer  that  title  to  rwl 
property  will  come  in  question,  and  gives  the  undertaking  therMi 
prescribed  in  this  act. 

3.  Where  the  action  is  discontinned  oa  the  irroitnd  tliat  tfrt 
plaintiff  or  defendant  is  an  infant,  for  whom  a  guardian  ad  litem 
has  not  been  appointed. 

4.  Where  the  defendant  interposes  plea  of  bankmptcy. 
C.  C.  P.f  S  3079. 

I  OSSt.    0«Mit»i  amnaM  alloifre4* 

In  all .  actions  brotight  in  this  oonrt  there  shall  b«*  b1Iow«(I  fa 
the  prevailing  party,  if  he  shaU  have  appeared  by  an  attorn^  it 
law,  who  files  a  verified  pleading  or  a  writtan  iiotir«  of  apf!fl^ 
ance,  the  following  sums  as  costs.  Where  an  action  is  renorH 
as  provided  in  section  three  of  this  act,  costs  shall  be  aQowH 
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the  Hajne  as  if  the  action  had  been  commenced  in  the  court  to 
which  it  ifl  remoTed. 

1.  To  either  party. —  Where  the  amonnt  demanded  in  the  sum* 
Bons  TA  onder  fifty  dollars,  or  where  the  amount  -  dcsianded  is 
nnder  iifty  dollars  and  defendant  interposes  a  counterclaim  under 
Atty  dollans,  the  court  may,  in  its  discretion,  award  a  eura.  not 
exceeding  five  dollars. 

2.  To  the  plaintiff.— Where  after  the  trial  of  an  issue  of  fact 
jaiaed  by  appearance  and  answer  of  defendant,  plaintiff  recovers 
jadsroent:  For  fifty  dollars  and  under  one  hundred  dollars,  ten 
dollars;  for  one  hundred  dollars  and  under  two  hundred  dollars, 
iifteen  dollars;  for  two  hundred  dollars  and  under  three  hundred 
dollars,  twenty  dollavs;  for  three  hundred  dollars  and  under  four 
hundred  dollars,  twenty-five  dollars;  for  four  hundred  dollars  or 
OTer.  thirty  dollars.  If  the  action  is  for  the  recovery  of  a  chattel 
the  amount  of  costs  shall  be  governed  by  the  value  of  the  chattel 
as  determined  in  the , judfonent. 

3.  To  the  plaintiff.-^  Where^  upon  the  nonappearance,  or  failure 
pf  defendant  to  answer,  plaintiff  reprovers  judgment:  Fov  fifty 
dollars  and  under  one  hundred  dollars,  five  dollars;  for  one 
hundred  dollars  and  under  two  hundred  dollars,  seven  dollars 
iind  fifty  cents;  for  two  hundred  dollars  and  under  three  hundred 
dollara,  ten  dollars;  for  three  hundred  dollars  and  under  four 
hundred  dollars,  twelve  dollars  and  fifty  cents;  for  four  hundred 
dollars  or  over,  fifteen  dollars.  If  the  action  is  for  the  recovery 
9f  a  chattel  the  amount  of  ccsts  shall  be  governed  by  the  value 
of  the  chattel  as  determined  in  the  judgment. 

4.  To  the  plaintiff.— Where  the  action  brought  by  the  plaintiff 
is  for  a  sum  less  than  fifty  dollars,  and  the  defendant  shall  have 
Knterposed  a  counterclaim  amounting  to  fifty  dollars  or  over,  and 
the  plaintiff  recovers  judgment  upon  the  nonappearance  of 
defendant,  the  same  sum  as  plaintiff  would  be  entitled  to  recover 
i»a  default  if  the  amount  of  his  claim  was  the  amount  of  defend 
ant's  counterclaim. 

5.  To  the  defendant. —  Where  defendant  recovers  judgment 
after  the  trial  of  an  issue  of  fact,  raised  by  appearance  and 
answer^  costs  shall  be  awarded  to  the  defendant,  at  tlie  rate 
prescribed  in  subdivision  two  based  upon  the  amount  of  plaintiff's 
demand  in  the  summons.  If  the  action  is  for  the  recovery  of  a 
chattel,  the  amount  of  costs  shall  be  governed  by  the  value  of  the 
chattel,  as  set  forth  in  the  affidavit  of  plaintiff. 

6.  To  the  defendant. —  Where  defendant  recovers  judgment  on 
the  non-appearance  of  the  plaintiff,  costs  shall  be  awarded  to 
the  defendant  at  the  rates  prescribed  in  subdivision  three,  based 
upon  the  amount  of  plaintiff's  demand  in  the  summons*  If  the 
action  is  for  the  recovery  of  a  chattel  the  amount  of  costs  shall 
he  gorerned  by  the  value  of  the  chattel  as  set  forth  in  the  affidavit 
of  plaintiff. 

7.  To  the  defendant. —  Where  after  the  trial,  of  an  issue  of 
fact,  raised  by  his  appearance  and  answer,  and  counterclaim, 
the  defendant  recovers  judgment:  For  fifty  dollars  and  under 
one  hundred  dollars,  ten  dollars;  for  one  hundred  dollars  and 
under  two  hundred  dollars,  fifteen  dollars;  for  two  hundred  dollars 
and  under  three  hundred  dollars,  twenty  dollars;  for  three 
hundred  dollars  and  under  four  hundred  dollars,  twenty-five 
dollarfl;  for  fonr  hundred  dollars  or  over,  thirty  dollars. 

8.  To  the  defendant.— Where,  upon  the  non-appearance  of  the 
plaintiff  after  issue  joined  and  defendant  shall  haTe  interposed 
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a  coanterclaim  and  recorera  judgment:  For  fifty  dollars  mlA 
under  one  hundred  dollars,  five  dollars;  for  one  hundred  doUan 
and  under  two  hundred  dollars,  seven  dollars  and  fifty  cents; 
for  two  hundred  dollars  and  under  three  hundred  dollara.  Urn 
dollars;  for  thre^  hundred  dollars  and  under  four  hundred  dc41an, 
twelve  dollars  and  fifty  cents;  for  four  hundred  dollars  or  over. 
fifteen  dollars. 

0.  Upon  settlement  of  case  after  service  of  summons,  and  befan 
trial,  plaintiff  shall  be  entitled  to  costs  at  the  rate  prescribed  ia 
subdivision  three  of  this  section,  determined  by  the  amount  of  the 
settlement. 

10.  Upon  settlement  of  case  after  trial  and  before  entry  of 
judgment  plaintiff  shall  be  entitled  to  costs  at  the  rate  preecribed 
in  subdivision  two  of  this  section,  determined  by  the  amount  of 
the  settlement. 

[New.] 

§  888.  'When  defendant  entitled  te  tnereaaed  eoste. 

In  either  of  the  following  cases,  a  defendant  in  whose  faror  i 
final  judgment  is  rendered,  in  an  action  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  or  to  recover  a 
chattel;  or  a  final  order  is  made,  in  a  special  proceeding  instituted 
by  a  state  writ,  is  entitled  to  recover  the^  costs,  prescribed  ia 
section  three  hundred  and  thirty-two  of  this  act,  and,  in  additioo 
thereto,  one  half  thereof: 

1.  Where  the  defendant  is  or  was  a  public  officer,  appointed 
or  elected  under  the  authority  of  the  state,  or  a  person  spcciaUy 
appointed,  according  to  law,  to  perform  the  duties  of  such  aa 
officer;  and  the  action  or  special  proceeding  was  brought  by 
reason  of  an  act,  done  by  him  by  virtue  of  bis  office,  or  as 
alleged  omission  by  him,  to  do  an  act,  which  it  was  his  oflicial 
duty  to  perform. 

2.  Where  the  action  was  brought  against  the  defendant  by 
reason  of  an  act  done,  by  the  command  of  such  an  otOcer  or 
person,  or  in  his  aid  or  assistance  touching  the  duties  of  the 
office  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant  for 
taking  a  distress,  making  a  sale,  or  doing  any  other  act,  by  or 
under  a  color  of  authority  of  a  statute  of  the  state. 

But  this  section  does  not  apply,  where  an  officer,  or  other 
person,  specified  herein,  unites  in  his  answer  with  a  person  net 
entitled  to  such  additional  costs. 

C.  0.  P.,  i  3258. 

S  334.  Costs  on  demvrrer. 

Where  a  judgment  is  rendered  on  the  trial  of  a  demurrer,  the 
prevailing  party  shall  recover  the  same  costs  as  if  the  judgmeat 
had  been  in  his  favor,  upon  the  default  in  the  same  acti«n. 
Otherwise  costs  shall  not  exceed  ten  dollars  in  the  discretioo  of 
the  justice,  as  a  condition  for  leave  to  plead  over. 

C.  0.  P.,  I  3077. 

i  336.  Costa  on  amendntent  of  pleadlnc 

The  court  may,  in  its  discretion,  as  a  condition  for  ftUofwing  an 
amendment  to  a  pleading,  require  the  payment  of  a  warn  not  fo 
exceed  ten  dollars  as  costs  to  the  adverse  party. 

0.0.  P.,  i2M4. 
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f  886.  CostB  on  adjovrmoieat. 

When  a  trial  shall  be  adjourned  on  cause  shown,  the  justice, 
n  his  discretion,  may  impose  upon  the  party  applying  for  the 
Ldjoumment  such  conditions  as  to  him  shall  seem  reasonable, 
ind  may  also  impose  costs  to  the  amount  of  ten  dollars,  besides 
disbursements,  as  a  condition  of  adjournment. 

L.  1882,  eh.  410.  H  1306,  1420. 

{887.  Comtn  after  dlscontinoaneey  upon  anatrer  of  title. 

When  an  action  brought  in  this  court,  has  been  discontinued, 
8  prescribed  in  this  act,  upon  the  delivery  of  an  answer  showing 
hat  title  to  real  property  will  come  in  question,  and  a  new  action 
or  the  same  cause  has  been  commenced  in  the  proper  court; 
be  party  in  whose  favor  final  judgment  is  rendered  in  the  new 
ctlon,  is  entitled  to  costs;  except  that  where  final  judgment  is 
endered  therein,  in  favor  of  the  defendant,  upon  the  trial  of  an 
»ue  of  fact,  he  is  not  entitled  to  costs,  unless  it  is  certified 
bat  the  title  to  real  property  came  in  question  on  the  trial. 

L.  1882,  eta.  410.  1 1421. 

1888.  Cost*  wliere  title  to  real  property  £n  question. 

Where  plaintiff's  complaint  is  dismissed,  pursuant  to  section 
ae  hundred  and  eighty-four  of  this  act,  defendant  shall  be 
atitled  to  recover  the  costs  provided  in  subdivision  two  of  see- 
on  three  hundred  and  thirty-two  of  this  act. 

L  1883,  ch.  410,  1 1364. 

f830.  Costs  In   action  upon   bastardy,  et   cetera^  bonds. 

Upon  a  recovery  being  had  in  an  action  brought  upon  a  bastardy 
r  abandonment  bond,  by  the  commissioner  of  public  charities,  or 
le  overseers  of  the  poor,  in  addition  to  the  other  costs  therein, 
le  court  shall  make  and  the  clerk  shall  enter  in  the  judgment, 
a  additional  allowance  of  ten  per  centum  of  the  amount 
fCOTered. 

L.  1882.  ch.  410.  {  1422. 

I840.  Costs  In  action  by  -vrorklnfir  woman. 

In  an  action  brought  to  recover  a  sum  of  money  for  wages 
irned  by  a  female  employee,  other  than  a  domestic  servant;  or 
>r  material  furnished  by  such  an  employee,  in  the  course  of 
er  employment,  or  in  or  about  the  subject-matter  thereof,  or 
>r  both,  the  plaintiff,  if  entitled  to  costs,  recovers  the  sum  of 
•n  dollars  as  costs,  in  addition  to  the  costs  allowed  in  this  court, 
nless  the  amount  of  damages  recovered  is  less  than  ten  dollars; 
i  which  case,  the  plnititiff  recovers  the  sum  of  five  dollars  as 
ich  additional  costs.  When  the  employee  is  the  plaintiff  in  such 
a  action,  she  is  entitled  upon  a  settlement  thereof,  to  the  full 
nonnt  of  costs,  which  she  would  have  recovered,  if  judgment 
ad  been  rendered  in  her  favor,  for  the  sum  received  by  her  upon 
le  settlement. 

L.  1882.  ch.  410,  1 1424. 

f  841.   [Am'd,  1908.]     Taxation  of  costs. 

Wher.e  judgment  has  been  rendered  by  the  justice,  costs  must 
e  taxed  by  the  clerk  and  inserted  in  the  judgment.  Before  any 
tern  of  costs  other  than  the  costs  fixed  by  the  express  provision 
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of  law  or  granted  by  the  justice  or  fees  paid  to  the  c1«t  in  tt* 
action  arc  allowed,  the  party  must  show  by  his  affidavit,  or  that 
of  his  attoiiiey,  that  the  item  was  actually  and  le^llj  paid  and 
incurred.  All  items  of  cost  must  be  entered  by  the  clerk  in  ibf 
docket  book  kept  by  him.  The  clerk  shall  likewise  tax  c*vt* 
allowed  by  the  appellate  court,  and  the  prospective  fee«  of  th? 
county  clerk  and  sheriff,  namely  a  charge  for  docketing  jud^ 
ment  and  issuing  an  execution,  and  for  receiving  and  retumitif 
one  execution  thereof. 
[New.]    Bee  C.  C.  P.,  §  8078.    L.  190B,  cb.  144.    In  effect  AprU  6,  280S. 

{  342.  Review  of  taxation. 

A  taxation  may  be  reviewed  by  the  justice  sitting  in  the  district, 
within  five  days  after  the  entry  of  judgment,  npon  two  days*  no- 
tice. The  order  made  upon  such  a  motion  must  disallow  any  it«iD 
wrongfully  included  in  the  judgment,  or  add  any  item  wrongfaJlr 
omitted  therefrom,  and  direct  that  any  sum  so  disallowed  be  cred- 
ited upon  the  judgment  and  upon  any  execution  or  other  maadaf« 
issued  to  enforce  the  judgment.  IJnleBS  such  i^eview  is  asked  far, 
such  taxation  shall  not  be  thereafter  questioned  on  appeaL 

[Ne*-.l    Sw  O.  C.  P..  ff  8262-8265. 

I  848«  Cftatai  Auty  of  olerk  on  taacatlOB. 

The  clerk  must  examine  all  items  presented  to  him  for  taxatins: 
must  satisfy  himself  that  all  the  item»  allowed  by  him  are  corrpct 
and  legal;  and  must  strike  out  all  charges  for  fees,  where  It  doe* 
not  appear  that  the  services  for  which  they  are  charged  were  ii«- 
essfttily  performed. 

C.  C.  P.,  %  3260. 

9  844.  Costs  I  ailldatrlt  resi^ectfnir  disbursements. 

A  charge,  for  the  attendance  of  a  witness,  cannot  be  aUo^**u 
without  an  aflSdavit,  stating  the  number  of  days  of  his  actual  at- 
tendance; and,  if  travel  fees  are  charged,  the  distance  for  wkki. 
they  are  allowed.  A  charge,  for  a  copy  of  a  document  or  pipfT. 
cannot  be  allowed,  without  an  affidavit  stating  that  it  was  ado 
ally  and  necessarHy  used,  or  was  necessarily  obtained  for  ns^ 
An  item  of  disbursements,  in  a  bill  of  costs,  cannot  be  altewf*! 
in  any  case,  unless  it  is  verified  by  afl^dovit,  and  appears  to  hi^* 
been  necossurily  incurred  and  to  be  reasonable  in  amoant,  excpj* 
fees  paid  to  the  clerk.  | 

C.  C.  P.,  5  :i267.  i 

$  345.  Costs  upon  appeal;  to  whoitt.  ' 

TJpon  an  appeal  provided  for  in  this  act,  the  award  of  oo«ti  s 
regulated  as  follows: 

1.  If  the  appeal  is  dismissed  because  neither  party  bring*  it  t» 
a  hearing,  as  prescribed  by  law,  costs  shall  not  be  awaid€>d  te 
either  party. 

2.  If  the  judgment  or  final  order  is  reversed,  costs  mast  hr 
awarded  to  the  appellant. 

8.  If   the   judgment  or  final  order  is  aflSrmed,   costs  mifgt  b* 
awarded  to  the  resi)ondent. 
4.  If  the  judgment  or  final  order  Id  modified  or  a  new  triti  ii 
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ordered,  costs,  or  such  part  thereof,  as  to  the  afipellaile  ootttt 
flsem^  inst,  besides  disbursements,  may  be  awarded  to  either 
party,  absolutely,  or  to  abide  the  event. 

C.  C.  P.,   iS  3066,  3213. 


I  849.  Coat*  ii9«A  appeal}  nnoiBnt* 

Upon  an  appeal,  provided  for  in  this  act,  cosU  when  awarded 
must  be  as  follows,  besides  disbursements: 
To  tbe  appellant  upon  reversal,  thirty  dollars. 
To  tbe  respondent  tipon  affirmance,  twentjr-five  d<Mar». 
c  c.  P.,  I  8«er. 

I  84r.  Feea  par*l^le  to  aletrlcs* 

There  shall  be  paid  to  the  clerks  of  the  court,  the  following 
rams  as  court  fees  in  an  action,  and  there  shall  be  no  oUiexs. 

1.  Upon  the  issuing  of  a  summons,  one  dcAlar. 

2.  For  plaicittflr  cause  upon  the  calendar  of  court,  one  dollar,  to 
be  piild  upon  the  return  of  the  summons. 

8.  For  a  return  upon  an  appeal  from  a  judgment  or  oilier,  two 
ioUaiv. 

4.  For  issuing  an  order  of  arrest,  or  a  warrant  of  attacbtteAt, 
me  dollar. 

6.  For  entry  of  Judgment  upon  confession,  one  dollar. 

6.  For  trial  by  jury  of  six,  four  dollars  and  fifty  cents;  for  trial 
by  jury  of  twelve,  nine  dollars. 

7.  For  certifying  a  copy  of  a  paper  on  file  in  the  clerk's  office, 
ten  cents  for  each  folio  of  one  hundred  wof^,  except  return  upon 
appeal. 

All  of  the  above  fees  shall  be  prepaid  before  the  service  ahall 
be  performed. 

Se«  t.  1882.  ch.  410,  |}  1416.  1417. 

I  848.  nnploreeHi  aotfon)  a^  feea^ 

When  the  action  is  brought  by  an  employee  against  an  employer 
for  services  performed  by  such  employee,  male  of  female,  the 
clerks  of  this  court  shall  not  demand  or  receive  any  lees  whatso- 
ever from  the  plaintiff  or  his  agents  or  attorneys  in  such  action, 
if  the  plaintiff  shall  present  proof  by  his  own  affidavit  that  his 
demand  is  less  than  fifty  dollars,  that  he  is  a  resident  of  the  city 
of  New  York,  that  he  has  a  good  and  meritorious  caiiFe  of  action 
against  the  defendant,  and  the  nature  thereof:  that  he  has  made 
either  a  written  or  a  personal  demand  upon  the  defendant  or  his 
agent  or  representative,  for  payment  thereof,  and  that  payment 
was  refused.  Except  that  if  the  plaintiff  shall  demand  a  trial  by 
jury,  he  must  pay  to  the  clerk  the  fees  therefor  prescribed  in 
this  act. 

L.  1682.  cb.  410.  I  1416. 

I  849»  Fees*  propeorty  af  etty. 

filxcept  marshals'  and  jurors'  fees,  all  moneys  paid  to  the  clerks 
of  this  court  for  fees  shaU  be  the  propierty  of  the  city  of  NeW 
York* 

CHeW.l 

I  890.  [Repealed  by  L.  1908,  ch.  144.] 
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fSSl.  Juror's  fees. 

Erery  person  fiammoned  as  a  juror  shall  be  entitled  to  a  fee  of 
twenty-five  cents,  to  be  paid  as  provided  in  this  act. 

1802.  'Witne««e«*  fees. 

A  witness  in  an  action  or  summary  proceedin|ir«  pe&dln^  hi  thlt 
coiurt,  or  before  a  commissioner  appointed  by  this  court,  or  before 
a  justice  of  this  court,  taking  a  deposition  to  be  used  in  a  court 
not  of  record  of  another  state  or  territory  of  the  United  States  is 
entitled,  except  where  another  fee  is  specially  prescribed  by  law, 
to  twenty-five  cents  for  each  day's  attendance;  and  if  he  re«det 
more  than  three  miles  from  the  place  of  attendance,  to  eight 
cents  for  each  mile  going  to  the  fikice  of  attendance 

Q.  C.  P.,  H  3318,  3827. 

1853.  Stenoffrapher'a  fees. 

In  all  cases  of  appeal  from  an  order  or  judgment  made  or 
rendered  in  this  court,  where  a  transcript  of  the  stenograplier'f 
minutes  of  the  testimony  given  on  the  trial  of  hearing,  beocMnet 
a  necessary  part  of  the  return  on  appeal,  the  stenographer's  fee* 
for  making  up  such  transcript  shall  be  ten  cents  for  every  one 
hundred  words,  and  shall  be  paid  in  the  first  instance  by  the 
appellant,  and  afterwards  taxable  by  him  as  a  dlsbaraement  ob 
the  appeal. 

L.  1001,  cb.  466,  I  1367.   • 

1854.  SfajTshaFs   fees. 

Fees  shall  be  allowed  to  marshals  for  services  rendered  under 
the  provisions  of  this  act,  as  follows:  For  serving  a  summons, 
order  of  arrest,  or  attachment  on  one  defendant,  one  doUar,  and 
for  every  additional  defendant  actually  served,  fifty  cents:  for  a 
copy  of  every  summons  delivered  on  request,  or  served,  fifteen 
cents;  for  a  copy  of  every  attachment  and  of  the  inventory  of  the 
property  attached,  fifty  cents;  for  serving  and  levying  an  execu- 
tion or  selling  under  an  attachment,  five  cents  for  every  dollar 
collected  to  the  amount  of  one  hundred  dollars,  and  two  and  a 
half  cents  for  every  dollar  collected  over  one  hundred  dollars: 
for  every  mile,  going  o"nly,  more  than  one  mile,  when  serving  a 
summons,  order  of  arrest,  attachment  or  execution,  six  cents,  to 
be  computed  from  the  place  of  abode  of  the  defendant,  or  where 
he  shall  be  found,  to  the  place  where  the  same  is  returnable:  f«r 
summoning  a  jury,  one  dollar  and  fifty  cents;  for  going  with  tie 
plaintiff  or  defendant  to  secure  security,  when  security  is  ordered 
by  the  court,  one  dollar;  for  taking  the  defendant  Into  custody 
on  an  order  of  arrest,  execution,  or  commitment,  two  dollars  and 
forty  cents,  serving  a  subpoena,  twenty-five  cents:  for  every  lery 
actually  made  by  virtue  of  an  execution,  one  dollar;  for  serrinit 
a  writ  of  possession  or  restitution,  putting  any  person  entitled 
into  the  possession  of  premises,  and  removing  the  tenant,  when 
such  powers  can  be  exercised  by  a  marshal,  one  dollar;  and  tfa« 
same  fees  for  travelling  to  serve  the  same  as  are  herein  allowed 
for  serving  a  summons;  for  advertisdng  for  sale  any  property  bf 
virtue  of  any  execution  or  attachment  issued  out  of  a  ditfliift 
court,  or  by  any  justice  thereof,  one  dollar;  for  every  day  necet- 
sarily  employed  in  attending  such  sale,  one  dollar.  The  said 
marshals  shall  perform  aH  other  services  required  of  them  by  law, 
without  any  fees  or  compensation  whatever  therefor,  and  no  other 
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feeSf  charges,  or  compensations  shall  be  allowed  to,  demanded,  or 
charged  by  any  of  the  said  marshals. 

L.  1882,  ch.  410,  f  1710. 

1355.  Coats  on  orAer  to  prosecnte  lUArslial's  bond. 

Whenever  an  order  shall  be  made  pursuant  to  law,  directing 
that  the  bond  of  a  marshal  be  prosecuted  in  this  court,  the  justice 
granting  the  motion  and  making  the  said  order  may  award  the 
aggrieved  party  his  reasonable  costs  on  said  motion,  not  exceed- 
ing the  sum  of  ten  dollars,  which  shall  be  included  in  the  judg- 
ment obtained  upon  such  bond. 

L.  1882.  ch.  410,  1 1425. 

1 806.  Fees  In  anmrnary  proceedinuT** 

In  Bmnmary  proceedings  to  recover  the  possession  of  lands, 
the  fees  of  officers,  except  where  a  fee  is  specially  given  in  chapter 
twenty-one  of  the  code  of  civil  procedure,  must  be  at  the  rate 
aUo<wed  by  law,  in  an  action  in  this  court,  and  are  limited  in  like 
maimer,  unless  the  application  is  founded  upon  an  allegation  of 
forcible  entry  or  forcible  holding  out;  in  which  case  the  judge  or 
justice  may  award  to  the  successful  party  a  fixed  sum  as  coists, 
not  exceeding  fifty  dollars,  in  addition  to  his  disbursements.  The 
final  order  awarding  costs  may  be  docketed,  and  an  execution 
may  be  issued  to  collect  the  costs  awarded  thereby  in  like  manner 
as  if  the  final  order  was  a  judgment  rendered  in  the  court  in 
which  the  judge  or  justice  is  presiding  officer. 

L.  1882,  rta.  410,  1 1418. 
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TITZ4B  XL 
Deflnitions;  eftect  of  act;  laws  repealed. 

fikc.  a«0.  DcflnitioiM. 
361.  Saving  cUuie. 
302.  Const  ruction. 

863.  Sectlont  of  the  code  not  appHeabla. 

864.  Laws  repealed. 
860.  Act  mmy  be  cited. 
366.  When  to  take  effect. 

Schedole  of  laws  repealed. 

§300.  DellnItIon«. 

Words  used  in  this!  act  in  the  past  or  present  tense  mciiide  th« 
future  as  well  as  the  past  or  present;  words  used  in  the  maflcntinr 
gender  include  the  feminine  and  neuter;  the  sin^nlar  numbn 
includes  the  plural  and  the  plural  the  singular;  the  wonl 
'*  person "  includes  a  corporation  as  well  as  a  natural  person: 
writing  includes  printing,  printed  or  typewritten  matter:  ••oath' 
includes  afflrmation  or  declaration:  ^'signature*'  or  ^'subscrip' 
tion  "  includes  **  mark/'  when  the  person  cannot  write,  his  namt 
being  written  near  it.  The  following  terms  also  named  in  tfaii 
act  haye  the  signification  attached  to  them  in  this  section,  anlesi 
otherwise  apparent  from  the  context: 

1 .  The  word  "  attorney  **  signifies  an  attorney  of  the  suprmc 
court  of  this  state,  duly  licensed  to  practice  as  such. 

2.  The  word  "  district "  signifies  a  district  of  the  munidpaJ 
court. 

3.  The  word  "  clerk  "  signifies  the  clerk  or  assistant  clerk. 

4.  The  word  "  marshal "  signifies  any  person  authorized  to  per- 
form the  duties  of  a  marshal. 

5.  The  word  "  corporation "  includes  every  association  having 
any  corporate  rights,  whether  created  by  special  acts  of  the  legis- 
lature or  under  general  laws. 

L.  1882,  ch.  410,  (  1487. 

1361.  Savingr  clause. 

The  repeal  of  a  law  or  any  part  of  it  specified  in  the  annexed 
schedule,  shall  not  affect  or  impair  any  act  done  or  right  accruing, 
accrued  or  acquired,  or  liability,  forfeiture  or  penalty  incum^ 
prior  to  September  first,  nineteen  hundred  and  two,  under  or  by 
virtue  of  any  law  so  repealed,  but  the  same  may  be  asserted, 
enforced,  prosecuted  or  inflicted,  as  fully  and  to  the  same  extent 
as  if  such  law  had  not  been  repealed:  nor  shall  this  act  create  a 
vacancy  in  any  office  or  employment.  All  actions  and  proceed 
ings  commenced  under  or  by  virtue  of  the  laws  so  repealed  and 
pending  on  September  first,  nineteen  hundred  and  two,  may  be 
prosecuted  in  the  same  manner  and  with  the  same  effect  as  they 
mi^ht  under  Inws  then  existing,  unless  it  shall  he  otherwisH 
specially  provided.  Nothing  in  this  act  contained,  shall  be  coo- 
strued  as  affecting  any  existing  provision  of  law^  so  far  as  pro- 
visions apply  to  any  portion  of  the  state,  other  than  the  city  of 
New  York. 

L.  1882.  ch.  410,  |  2148. 
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fSUL  Com»tnictI«n. 

The  proTwions  of  this  act,  so  fttr  as  they  are  substantially  thfi 
same  as  those  of  laws  existing  prior  to  September  first,  nineteen 
buDdred  and  two,  shall  be  construed  as  a  continuation  of  such 
laws,  modified  or  amended,  according  to  the  language  employed 
in  this  act,  and  not  as  a  new  enactment;  a  reference  in  laws  not 
repealeu,  to  provisions  of  law  incorporated  into  this  act  and 
repealed,  shall  be  construed  as  applying  to  the  provisions  so 
incorporated.  Where,  in  the  charter,  as  amended  in  nineteen 
Imndred  and  one,  the  term  **  hereinafter  prescribed  *'  or  words 
eQuivalent  thereto  are  used  in  sections  relating  to  the  municipal 
court,  which  are  unrepealed,  the  reference  shall  be  deemed  to 
extend  to  this  act. 

f  808.  Sections  of  the  code  not  applicable. 

The  provisions  of  sections  thirty-two  hundred  and  seven  to 
thirty-two  hundred  and  fourteen,  inclusive,  of  the  eoc'e  of  civil 
prcicedure,  do  not  apply  to  actions  or  proceedings  in  this  court, 
except  as  specially  provided  in  this  act. 

f  3G4.  Lavrs  repealed. 

The  laws  or  parts  thereof,  specified  in  the  schedule  hereto 
annexed  and  all  acts  amendatory  thereof  or  supplemental  thereto, 
in  force  when  this  act  takes  effect,  are  hereby  appealed. 

I  305.  Act'  may  be  cited. 

This  act  may  be  cited  as  the  municipal  court  act  of  the  city  of 
New  York. 

§  3O0.  liVben  to  take,  effect. 

This  act  shall  take  effect  on  the  first  day  of  September,  nineteen 
hundred  and  two. 

SCHEDULE  OF  LAWS  REPEALED. 

Of,  "  The  Greater  New  York  charter,  as  enacted  in  1897  and 
amended  in  1901,"  the  following  sections: 

Liawa  of  Gbapter.  Section.  Subject  matter. 

1901 466 1364 Jurisdiction  of  municipal  court. 

1901 466 1365 Jurisdiction  limited. 

1901 466 Iil66 Removal  of  causes. 

1901 466 1367 Appeals. 

1901 466 1368 Process. 

1901 466 1369 Procedure. 

1901 466 1370 Actions  In  wliat  district  brought. 

lOOl! '. 466 1371 Where  court  held. 

1901 466 1372 Seals,  etc. 

1901 466 1374 Board  of  Justices. 

1901 466 1375 Board  to  make  rules. 

1901 466 1376 Concurrence  of   majority  of  b  mrd. 

1901 <66 1377 Rules  of  supreme  court  applicable. 

19411 466 1379 Justice  to  administer  oaths,  etc. 

1901 466 1380 Access  to  court  bouse. 

1901 466 1384 Summons  and  costs  in  action  by  city. 

1991 466 1428 Powers,  duties  and  fees  of  marshal*. 

1901 466 1420 Removal  of  marshalA. 
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Of  "  The  New  York  city  consolidation  act,  of  eighteen  haodret? 
and  eighty-two/*  as  amended  to  nineteen  hundred  and  two,  tht 
following  sections: 

Section.  Subject  matter. 

1284 Jurisdiction. 

1285 Jurisdiction  in  general. 

1280 No  Jurisdiction  in  certain  casM. 

1287 Removal  of  actions  to  common  j^eas. 

1288 Former  Jurisdiction  except  as  modified  by  code  cootaliKd. 

1280 Actions  in  whnt  district  brought. 

12»() Action   by  mayor,   etc. 

1291 Court  where  and  when  held. 

1292 Court,  by  whom  held,  etc. 

1293 Seals. 

1294 Parties,  appearance  of. 

1295 Guardian  ad  litem  for  infant. 

1200 Action;  how  to  be  commenced 

1297 Summons;  requisites. 

1208 Return. 

1200 Non-resident  plaintiff. 

13(X) Summons;  mode  of  seirlce. 

1301 Who  may  serve  summons. 

1302 Warrants  of  attachment  to  be  served  by  i»f>riiai, 

1303 Process  not  to  be  served  out  of  city, 

1304 Arrost;  in  what  cases  to  be  srrAntcd. 

1305 Affidavit  and  undertaking,  on. 

1300 Arrests  to  enforce  game  laws. 

1307 Order  of  arrest;  what  to  direct, 

1308 Papers  delivered  to  arrested  person;  proceediag. 

1309 Proceodlngs  when  Justice  a  witness. 

1310 Plaintiff  to  be  notified  of  arr«8t. 

1311 Bail  or  deposit  before  return. 

1312 Bull  may  be  examined. 

1313 Ball  or  deposit  after  return. 

1314... When  and  how  defendant  to  remain  In  cnstody 

1315 Duty  of  marshal  in  arrest  proceedings. 

1316 Attachment;   when  may  be  granted. 

1317 Whnt  to  be  shown  to  procure  attachment. 

1318 Contents  of  warrant. 

1319 Undertaking. 

1320 How  warrant  to  be  executed. 

1321 Service  of  summons  and  warrant. 

1322 Undertaking,   by   defendant,  in. 

1323 Third   person    claim;    bond,    etc. 

1324 Judgment  upon  bond. 

1325 Action  on  undertaking  when  'Warrant  Tacftted. 

132f» Return  by  mnrahal  attaching. 

1327 Application  to  vacate  or  modify. 

1328 Eflfect  of  vacating  warrant. 

i;'.20 Judgment  where  propt^rty  attached. 

1330 Foreclosure  of  lien  on  chattel. 

1331 Replevin;  when  action  can  be  brought. 

1332 Affidavit   and  undertaking. 

1333 Requisition  by  justice. 

1334 How  requisition  executed. 

1335 Return  to   requisition. 

1330 Defendant  when  to  except  to  Btiretles;   proceedingm  thereon. 

1337 Defendant  may  reclaim  chattel. 

1338 JustlQcation   of   sureties. 

1330 Wljen  and  to  whom  marshal  to  deliver  chattel. 

1340 Penalty  for  wrong  d'livery  by  marshal. 

1341 Claim  of  title   by   thii-d  person. 

1342 Defen<innt   may  demand  judgment  for  return,  etc. 

1343 Actions  on  tmdertaking. 

1344 ProceedIn;rs  where  summons  not   personally  senred, 

134.% When    action  not   nffected  by   failure  to  replevy. 

1340 Pleading;  takes  place  on  return  of  summons;  Tcrlfled  /twuflalit 

l»'i47 Certain  section  of  the  code  applicable. 
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flcctkB.  Subject  matter. 

1848. .......  Pleadings  in  action  on  bastardy  bonds. 

1349 Answer  of  title. 

1300 Idem;  defendant  to  deliver  undertaking. 

1351 Idem ;  new  action  to  be  brought  in  supreme  coart. 

1352 Old  action  thereupon  discontinued. 

1353 renalty  for  failure  to  deliver  undertaking. 

1354 Title  appearing  for  plaintiff's  showing. 

13KS Title;  same  cause  of  action  and  defease  in  new  action. 

1S53 Answer  of  title  one  or  more  of  several  defenses;  proceedings. 

1357 Summary  proceedings. 

13S8 Summary  proceedings;  return  of  precept. 

1350 Summary  proceedings;  answer  may  be  filed. 

1300 Sommary  proceedings  may  be  transferred,  etc. 

1381 Exhibition  of  accounts,  etc. 

1302 Adjournments  time,   etc. ;  effect  upon  arrest. 

136? Undertaking  by  arrested  defendant  on  adjournment. 

1364 Adjournment  either  party;   undertaking. 

1365 Conditions  may  be  imposed  for  adjoomment. 

1.^66 Dismissal  of  action  for  plaintiff's  failure  to  appear. 

1367 Defaults;   judgments  may  be  opened,  vacated,  modified,   etc. 

1368 Oommisslons  to  take  testimony;  code  provisions  applicable. 

1369 Testimony  de  bene  esse. 

1370 Subpoenas. 

1371 Trial  jurors,  list  of,  etc. 

1372 Trial  by  jury;  drawing,  etc. 

1.373 Jury  may  be  summoned;  fee. 

1374 How  summoned. 

1375 Talesmen. 

1370 Ballots  of  jurors  flummoned,  bat  not  drawi 

1377 Party  demanding,  to  deposit  trial  fee. 

1378 Adjournments  after  return  of  jury. 

1379 Jurors  qualifications  tried  summarily. 

1380 Verdict ;  requisites. 

138 1 *. . .  Swearing  the  jury. 

1.382 Non-suit ;  when  authorized. 

1383 Judgment   for  plaintiff  on  default. 

1384 Issues  fact  and  law;  judgment  when  rendered. 

1.38S Judgment,  when  sum  due  exceeds  jurisdictional  amount. 

1.386 Judgment  when  defendant  liable  to  arrest. 

1387 Actions  may  be  continued  before  another  justice. 

1388 .»•  Powers  of  justice  while  trying  action. 

1389 Justice  limited  to  civil  jurisdiction. 

1390 Death  or  removal  not  to  impair  proceedings. 

1391 Justice  may  administer  oaths,  etc. 

1392 Transcripts  of  judgments  and  docketing. 

1393 Execution  sgainst  the  person. 

1394 Replevin;  judgment  in.  etc;  transcript. 

1395 Action  against  joint  debtors. 

1396 Defendants  not  summoned  to  be  designated. 

1.397 Docketing  judgment  in  another  county. 

1398 Judgment  against  marshal. 

1399 Execution ;  requisites. 

1400 Against  joint  debtors. 

1401 Execution ;  arrest. 

1402 Renewal  of  execution. 

1403 Sections  of  code  applicable;  execution. 

1404 Enforcement  of  gsme  laws. 

1405 Execution  in  favor  of  working  woman. 

1406 Arrest  and  sale  of  property  limited. 

1407 Marshal  when  liable  to  execution ;  creditor. 

1408 Return  of  execution ;  satisfaction  of  judgment. 

1409 Clerk's  docket;  what  to  contain. 

1410........  Entries  In;  how  made. 

141 1 Clei^  to  keep  index. 

1412 Clerk  must  deliver  books,  papers,  etc.,  to  successor. 

141.3 Successor  may  issue  execution,  etc., 

1414 Certified  copies,  papers,  etc.,  prima  facie  evidence. 

1415 Sections  of  code  appllcnble,  etc. ;  contempt. 

1416 Fees;  when  plaintiff's  demand  less  than  fifty  dollan. 
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Section.  Sabject  matter. 

1417 Fees;  demanii  orrer  fiftj  doUui. 

1418 Fees  in  summary  proceedings. 

1419 Fees  of  marabals. 

1420 Goats. 

1421 Ck>8t8  after  diacontlnoance  in  answer  of  tlUsw 

1422 Costs  in  action  on  bastardy  bonds,  etc 

1423 Costs  in  action  to  enforce  game  laws. 

1424 Oosts  in  action  by  working  woman. 

1426 Costs  on  order  to  prosecute  marshal's  bond. 

1426 Supreme  court  rules  made  apiAi<»ble. 

1428 Duties  of  clerks. 

1429 Clerks  to  accoout  for  and  pay  over  fees. 

1436 Stationery,  fnrnitare,  etc.,  furaiabed  by  corpoxatikw. 

1437 Definitions. 

1438 Appeals. 

1439 Stenograpber's  foes  for  mlnntss,  otc 

1440 Transcript  of  process,  etc. ;  effect. 

1700 Bond  to  be  executed  by  marsbsls. 

1701 Prosecution  of  sucb  boiid. 

1702 In  wbat  court  prosecutsd. 

1703 Judgments  sgainst  manbaJs;  transcripts;  eswcntioos. 

1704 Entry  of  Judgment  against*  to  be  note4  on  bond. 

1705 Amount  collected  credited  on  bond. 

1706 Suspension  by  common  pleas  for  misconduct. 

1707 Clerk  of  court  to  report  cancelled  bonds,  ete. 

1708 Appointment  waived  for  failure  to  ftle  bond. 

1709 Process  to  be  served  by  marsbal. 

1710 Fees  of. 

1711 Certain  laws  to  ■berlffa'a«de  apt llcabld. 

OF   "THE   CODE   OF  CIVIL   PROCEDURE,"   THE  FOL- 

LOWING: 

Section.  Subject  matter. 

3116 Justice  sixth  district  Brooklyn,  to  be  attorney. 

3117 ,,.  Justices*  Jurisdiction  In  Brooklyn  extended. 

3118 Justices'  salaries,  fees,  etc. 

3119 Clerk;  how  appointed;  salary*  bond,  etc. 

3120 Duties  of  clerk. 

3126 When  plaintiff  may  serve  complaint  with  sannioniB,  stCi 

3127 Jury   trial;   when  and  how  demanded. 

3128 Setting  aside  default,  etc. 

8129 Costs  upon  recovery  of  one  hundred  dollars. 

3130 Costs  when  defendant  recovers  Judgment. 

3131 Costs  in  action  by  working  woman. 

8132 Costs  upon  adjournment. 

3215 Jurisdiction  civil  sction  New  York  city  (pld)  cxclqriTdr. 

.•^216 R*»moval  of  certain  actions  to  city  court. 

3217 When  order  of  arrest  may  be  grantc»d. 

3219 Rpqnisltes  of  certain  undertakings. 

.S220 Docki^tlng  Judgments:   execution,  etc. 

3221 Enforcement  of  certain  Judgments  of  wtwMng 

3222 Costs  In  action  by  working  woman. 
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A. 
ABAadonment. 

jurisdiction  of  action  on  bond   1 

pleading 178 

costs    839 

Abscond! nff  Debtor*. 

order  of  arrest  against »••... 56 

warrant  of  attachment  against « «.••.,, 74 

AlUseiiteea. 

order  of  arrest  against   « ,....,..«• 56 

warrant  of  attachment  against  ,»..,., .#.......,.  74 

Aeknoirrledgmient. 

justice  may  take  ••• ••«.»«4«*««««*****>««.«.>.. •...■.  10 

Aoeoitiits. 

order   for  exhibition   of    «4o* ••••••••••-•• 166 

jLotion. 

in  what  district  to  be  brought 25 

begun  by  service  of  sumn^ona  or  votuotary  appearance 26 

deemed  commenced  when  summori^  delivered  for  service 30 

transfer  of  action  to  proper  district 25 

joinder  of  causes,  see  "  Pleaoimg." 

in  replevin ]-^i 

by  marshal  in  aid  of  attachment 81 

on  judgment  against  joint  debtors,  not  served 268 

AdJovmnient. 

when  trial  may  be  adjourned « . . .  ^ .  103 

application  for,  by  arrested  defendant 67 

•         undertaking  on  adiournment  for  longer  then  eight  days 104 

imposition  of  conditions   ^  t « •  •  •  X05 

when  commission  to  take  testimony  granted , . , 2d8 

of  examination  oo  order  to  take  testimony  conditionally* .«...«.  222 

of  trial  after  return  of  jury ,, »,,,.,«.  238 

costs  on  . . . , « . . . » ,,.•«......••.,.•.  386 

Ad]iiinl«tv«tov0. 

See  *'  Executors  and  Administkators." 

AAdATlt. 

justice  may  take , t<«** <•.,.,...  10 

of  service  of  summons  •....» 36 

on  granting  order  of  arrest 57 

by  plaintiff  in  replevin 06,  07 

by  agent,  etc.,  for  replevin  or  return •...« 100 

A«en5U 

order  of  arrest  in  action  for  money  misapplied.  ...■•• so 

affidavit  by,  for  replevin  or  return ••••.••••••••••,.,..,,  ioq 
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Attorney  —  Continved. 

appearance    hy « » 40 

when  to  be  assigned  for  poor  person. .*• 47 

to  prosecute  for  poor  person  widioat  oompensatioB.  .........*.  47 

entitled  to  costs  in  f aver  of  fKwr  person* S3 

order  of  arrest  against,  in  action  £or  moBsy  aaisapgtlied  ...»..•.  96 

Attorney-Geneva!. 

may  issue  summons  for  penalty S8 

B. 
Ball. 

fictitiott%  a  contempt  ..:« 8 

order  of  arrest  to  .specify ^ • 68 

before  return  on  order  of  arrest €3 

examination  of,  before  return  ^f  order  of  arMst* t-i 

defendant  arrested  to  have  reasonable  e^pportunity  to  proem.*  63 

after  return  ot  order  of  arrest M 

Bank  Notes. 

may  be  attached   t? 

Btiinlcraptcy. 

costs  when  defendant  interposes  plea  of 9S1 

Bastardy. 

jurisdiction  of  action  on- bDnd. »i 1 

*  pleadings  .....,..«« ......«..*.... ITS 

costs ..,......• 


Battery. 

actiona  for,  excepted  from  jurisdiction.... 1 

B411  of  Particnlar*. 

when  to  be  ordered 146 

Blila  and  Tfoten. 

Set,  also;  "  NfiCOTiABLE  Instromsnts.** 

joinder  of  parties  to •••••      45 

right  to  counterclaim  demands  against  transferor 1S3 

Board  of  Jmrtlceii. 

See  '"Justices," 

Bonds. 

jurisdiction   of  action  on ■••»...••••.•».•••••  ^ 

on  surety  bonds   « <•..«......«.• 1 

successive  actions  for  separate  tnstallovents 1 

may  be  attached   ..«.. .« •••«  77 

fictitious  surety  a  contempt S 

of  marshal •...•.«••  2M 

Breacb  of  Promise. 

excepted  from  juri9di<ftion  ....•.« •••**.••••.••••       1 

Calendar. 

"power  to  make  rules  for  reserved  calendar tS 

Chattels. 

jurisdiction  of  action  to  foreclose  litn » 1 

actions  to  foreclose  lien  on,  see  "  Lien." 

City  of  Wew  York. 

jurisdiction  of  actions  against 1 

of  action  for  penalty  under  chaftef 1 

in  what  district  action  by  or  against  to  be  brotfght 5 

corporation  counsel  may  be  sn*MK)ned,  etc 19 

order  of  arrest  in  action  for  fine  or  penalty  under  ordinancea.  ti 
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Clerk. 

defined 360 

duties  of ; 282 

office  hours    »  282 

misbehavior   punishable   as   civil   contempt e 

form  of   docket 284 

entries  on  docket 285 

index  to  docket 286 

to  deliver  dockets,  etc.,  to  successor 287 

successor  may  issue  execution  on  unsatisfied  docket £86 

to  collect  and  account  for  fees 283 

amount  of  fees  payable  to. ... , 347 

&o  fees  in  action  by  employe  for  services,  except,  etc 44 

Code  of  Clvtl  Procedure. 

when  applicable   ...*....  20 

provisions  not  applicable •••• •  860 

Coiii.mla0loii. 

to  take  testimony,  see  "  Depositiok." 

CoAiplaint. 

Sec  "  Plbadinos." 

Compromise. 

offer  of  judgment  by  defendant ,.  148 

acceptance  of  offer  of  judgment , . ,  148 

OoBimittee  of  Pemon  and  Property. 

service  of  summons  on  ...'..............*. 31 

COMditloiial  Sale. 

fereclosnre  of  contract  of 130 

judipnent;  order  of  arrest;  body  execution. 140 

final   judgment    , » 141 

O*itd1tfon«. 

pleading  conditions  precedent 169 

Ottlfcfeaslon. 

jurisdiction  to  render  judgment,  etc.,  by X 

Consent. 

jurisdiction  to  vacate,  amend,  etc.,  judgment  by 1 

Conatrnctlon. 

rule    of 362 

saving   clause 361 

when  act  to  take  effect 866 

Coiatenspt. 

criminal   defined 4 

punishment  for  criminal 5 

an  view  of  court  punished  summarily. 0 

notice  of  accusation  when  not  in  view  of  court 6 

punishment  for,  does  not  bar  indictment 7 

when  punishable  civilly 8 

by  delinquent  witness 200 

failure  of  marshal  to  pay  money  collected S07 

Contract. 

jurisdiction  of  action  for  damages  for  breach 1 

joinder  of  causes  of  action  on , * 146 

counterclaims  in  actions  on 151,  152 

ftttachment  in  action  for  breach 73 

Con-versfon. 

drder  of  arrest  in  action  for * 66 

attachment  in  action  for .,...*...••.»..  78 

Coroner. 

misbehavior  punishable  as  civil  contempt 8 

CSorporation . 

defined     360 

included  in  term  "  person  " « . . . «  860  ^ 

jurisdiction  of  actions  against , * 1 

in  what  district  to  be  sued ...•••••...•  25 
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Corporation  —  Continued. 

service  of  summons  on..... 31 

verification  of  pleadings  by 164 

allegation  of  corporate  existence lo 

when  proof  of  corporate  existence  unnecessary 176 

when  misnomer  waived  by In 

stock  may  be  levied  on  under  attachment •  77 

order  of  arrest  against  officer  for  funds  misapplied M 

Costs. 

'    liability  of  guardian  ad  litem  for 41 

<  in  favor  of  person  suing  or  defending  as  poor  person. 53 

on  order  to  prosecute  marshal's  bond SS5 

to  prevailing  party  830 

when  neither  party  to  recover 331 

sums  allowed 332 

when  defendant  entitled  to  increased  costs .^133 

on  demurrer 334 

on  amendment  of  pleading 335 

on   adjournment    OS 

after  discontinuance  on  answer  of  title 337 

where  title  to  real  property  appears  from  plaintifTs  showing 338 

in  action  on  bastardy,  etc.,  bonds 338 

in  action  by  working  woman  for  wages 340 

amount  of,  on  appeal 346 

taxation  of 341 

review  of  taxation 3)42 

duty  of  clerk  on  taxation • 943 

affidavit  respecting  disbtirsements :....  844 

to  be  paid  to  clerk  on  appeal 811 

excluded  in  determining  jurisdiction 1 

in  action  by  state  or  city  for  penalty 39 

Connterclafm. 

See  "  Pleadings." 

when  to  be  pleaded Ul 

Coorts. 

by  whom  held    I^ 

rotation  of  justices ^ 

where  held    ;••■•,••••  V  "  *  'i.  *ij: t? 

sinking   fund   commissioners  to  provide  place   for  holding J^ 

when   to  be  held    *' 

each  district  to  have  seal J^ 

access  to  cotirthouse    •. ■* 

city  authorities  to  furnish  supplies  and  pay  salaries,  etc W 

Criminal  Conversation. 

actions  for,  excepted  from  jurisdicttcm 1 

Criminals. 

order  for  examination  of  person  under  sentence • SS 

D, 
Damaflres. 

jurisdiction  of  action  for  breach  of  tontract 1 

for  nersonal  injuries,  etc 1 

for  deceit  or  fraud t 

pleadinf?  matter  in  mitigation  of ". 

asccrtaininf?  on  default  of  defendant  in  replevin ] 

against  delinquent  witness  ..*.*..• 


4 


Deceit. 

jurisdiction  of  action  for  damages...... ...••.. •.••.•,. 

Deoisfon. 

requLsites  of,   in   replevin 1 

in  replevin  for  part  of  several  chattels. 1 
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jurisdiction  to  open  1 

dismissal  of  action  for 218 

proof  of  plaintiff's  case  on 147 

power  of  court  to  open 253 

conditions  on  opening 266 

when  defendant  allowed  to  defend  after  substituted  service  of 

summons   35 

costs  on  dismissal  for  default  of  both  parties 331 

Deflnltlon*. 

attorney    300 

clerk  360 

corporation 360 

district  360 

marshal 360 

oath    360 

person    360 

sifirnature 300 

subscription    360 

Depo«itIoii0. 

justices  may  take 10 

when  to  be  read  in  evidence 225 

effect  of   226 

I.  On  commission  to  take  testimony. 

when  commission  may  issue 205 

commission  on  consent 206 

on  oral  questions 200 

how  commission  granted 207 

adjournment  where  commission  granted   208 

execution  and  return  of  commission 200 

certificate  of  execution    210 

certificate  a  sufficient  return  211 

suppression  of  212 

may  be  read  in  evidence   213 

objections  to  testimoiiy 218 

power  of   commissioner 214 

receipt  of  deposition  by  clerk 215 

to  be  filed  on   return    215 

inspection  of,  by  parties ..•• 215 

II.  To  take  testimony  conditionally. 

when   ordered    .....•...«..,.. 216 

affidavit  on  application 217 

order  by  consent    .»... 218 

order  for  examination    219 

witness'   fees  to  be  paid 220 

compelling  attendance  of  witness   220 

adjournment  of  examination    • 222 

service  of  order   ••..... 221 

III.  Ov  peisonkrs. 

order  for  examination ** 223 

rules  for  examination 224 

manner  of  taking  and  returning  deposition   224 

refusal  of  person  examined  to  answer • 224 

IMMSontiniiAnee. 

voluntary  by  plaintiff •• ••......  248 

when  nonsuit  authorized 248 

on  merits   249 

1419 


INDEX  TO  MUNICIPAI/  COURT  ACT. 

Dl0po00eflfl  Proceedings. 

jurisdiction  of •..•....  1 

to  make  final  order  upon  confessiaa  or  consent  ..•••*••..  1 

who  may  serve  precept   ....• 36 

amendment  of  petition  or  answer 1 

may  be  tried  with  or  without  jury 1 

directing  or  setting  aside  ▼erdtct 1 

motion  for  new  trial   1 

appeal •.•  1 

final  order  awarding  costs  may  be  docketed 356 

fees  in •..« 3N 

District. 

defined  9» 

District  Courts. 

jurisdiction  transferred  to  municipal  courts   1 

Docket. 

what  to  contain   •• 2^ 

entries  on,   where  defendant  liable  to  arrest 2S1 

how   entries  made    ^ 

entries,  or  transcript,  admissible  as  evidence 2^ 

index    ^ 

to  be  delivered  to  successor  of  cleric 2S7 

Docnments. 

order  for  exhibition  of 1*5 

B. 
B^Bibesslemeiit. 

order  of  arrest  in  action  for  * 

• 

Employees. 

costs  in  action  by  working  woman  for  wages sm 

no  fees  to  be  exacted  in  action   for  wages JJj 

execution  under  judgment  for  wages *** 

B^nitT*  . 

no  eqtrity  jurisdiction   * 

Escape.  . 

jurisdiction  of  action  for  damages  for ' 

BTidence. 

Sec,  also.  "  Witness."  

commission  to  take  testimony,  see   "  Dsro«lTK>».** 

objections  to  testimony  taken  on  commission 21; 

order  for  exhibition  of  writing  or  account 1^ 

when  proof  of  coroorate  existence  unnecessary JiJ 

failure  of  proof  distinguished  from  variance.. IjJ 

transcript  of  proceedings,  etc.,  presumfrtlve  evidence Ij 

entries  or  transcript  of  docket  admissible ^ 

certified  copies  of  papers  admissible ^ -^ ™ 

marshal's  return  on  execution  in  replevin  presumvtnre  evideacc 

against  sureties - ....••• *** 

ESxecvtfon. 

how   issued                                                    *^ 


when  transcript  filed  with  county  clerk..- 

8i>ccessor  of  clerk  may  iR<;ue,  on  unsatisfied  docket ^ 

on  final  order  in   dispossess  proceedings  awarding  costs g 

on   judprnent  against  marshal    •••  ^ 

requisitefi    of     »..» ••.. |^ 

renewal  of   •. ,..•.•..•...•....•....•  •" 
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izecutloif  Continued. 

L  GENX&AU.Y  —  Continued. 

no  exemption  under  judgment  for  wages •••.. 274 

chattel  seized  undex    cannot  be  replevied: .«...  ..'«..,*•. ^ 

on  judgment  where  property  has  been  attached 91 

against  joint  debtors  when  all  not  summoned 264,  205,  266 

jurisdiction  to  grant  or  raeate  stay 1 

stay  of,  not  to  exceed  five  days 1 

sale  of  property  limited  275 

liability  of  marshal  for  failure  to  levy  or  return » 2T« 

satisfaction  of  judgment 277 

return  of   277 

11.    Iw    MBVLBVIlf.  ,^Q 

requisites  of,  on  judgment  for  delivery  of  chattel i|o 

for  damages  awarded  by  judgment J J^ 

form  and  contents J^^ 

marshal's  power  to  take  chattel , i^ 

marshal's  return  presumptive  evidence  against  sureties 127 

*                                         ■   .  * 

in.  AcAivsT  psasov.  n.^ 

arrest  under *4|* 

limited   s ^^ 

indorsement  on  summons  .•.••-••,  J^ 

when  different  causes  of  action  joined  . .- JjJ 

in  action  to  foreclose  lien  on  chattel   J*^ 

not  to  issue  on  submission  of  controversy.  .*,....».  .^..  .^ .... .  .  243 

n&der  judgment  for  wages • 274 

Bzecviorii  and  AdtnlntiitratciTfl. 

jurisdiction   of   actions   against. ^ 

counterclaim  in  actions  against l^ 

counterclaims  in  actions   by    ........•.'..••.•  IJJ 

may  sue  without  joining  beneficiary 4^ 

Ptyemption.                                                                                              *  _%j 

none,  from  execution  on  judgment  for  wages *•* 

F. 
P^lae  Imprlsieafiiieiit. 

action*  for,  eaoceptcd  from  jurisdiction— •••••#• ••• * 


849 
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are  property  of  city • 

clerk  to  collect  and  account  for • 

amount  payable  to  clerk  .... ; ^ ?J' 

not  to  be  exacted  in  employee  s  action ;  w » . . .  •  «« 

in   summary   procecdirtgs *>o 

on  docket  of  judgment  in  county  clerk  s  office ooU 

on  execution  of  warrant  of  attachment  against  delinquent  ▼/it* 

ness 1^ 

of   jurors    '2^ 

marpbals* ^ 

stenographers' *j^ 

of  witnesses * 3»? 

mileai^e  of  witnesses .^ 3o2 

in  action  by  state  or  city  for  penalty 2P 

ndellty  Company. 

may  be  surety  in  replevin .^  , ,  IQS 

jurisdiction  of  action  for  •«.«..,•,  . . .  J 

m  whatdistrict  action  to  be  brought 25 

order  of  arrest  in  action  for 56 

affidavit  and  undertaking  not  required  on  order  of  arrest 67 

B*lre  Department. 

in  what  district  action  for  penalties  to  be  brought 26 

142X 


INDEX  TO  MUNICIPAL  COURT  ACT. 

Foreclosure. 

of  lien  upon  chattel,  see  "  Libm." 

Forelarn  Corporatlona. 

See»  also,  "  Coepokatzons." 

jurisdiction  of   actions  against    •.••........ 1 

verification  of  pleadings  for  181 1 

attachment  in  action  against Uj 

Forfeiture. 

indorsement  upon  summons  in  action  for  S 

Fraud. 

jurisdiction  of  action  for  damages   I 

jurisdiction  to  grant  new  trial  for  I 

new  trial  on  ground  of Sw 

order  of  arrest  on  ground  of 51 

attachment  on   ground  of    73.  <4 

Fraudulent  Conveymnee. 

order  of  arrest  on  ground  of  SI 

G. 
Guardlaji. 

service  of  summons  for  infant  on H  ' 


Guardfau  ad   I^ltem. 

appointment  of H 

when  liable  for  costs 41 

H. 
Healtlt  Department. 

in  what  district  for  penalty  to  be  brought S; 

Hlriner.  I 

foreclosure  of  contract  for  hiring  of  personal  property ^ 

Husband   and   'Wife. 

actions  for  loss  of  society,  excepted  from  luHsdktion J 

husband  not  necessary  party  in  action  by  or  against  wife J^ 

pleading  in  action  on  abandonment  bond ^ 

costs  V 

I. 
laeompetent  Persona. 

service  of  summons  on ^ 

Indictment.  ^ 

punishment  for  criminal  contempt  does  not  bar ' 

Infants. 

service   of  summons  on • *} 

appointment  of  guardian  ad  litem *^ 

may  petition  for  leave  to  prosecute  as  poor  person ^ 

Inspection. 

order  for  exhibition  of  writing  or  account ^i 

Interest.  ' 

excluded  in  determining  jurisdiction •••      •! 

Interpleader. 

when  allowed  by  order • • ^  '. 

by  third  party  in  action  for  replevin ••  *^ 

J. 
Joinder. 

of  causes  of  action,  sec  "  Pleading.*' 
of  parties,  sec  "  Parties." 
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J«lmt  Debtor*. 

when  to  be  regarded  m  one  ptrtj ••••  48 

failure  to  join  persons  jointly  liable   43 

judgment  when  all  not  served 264 

docketing  267 

execution 265,  2M6 

action  on  judgment  against  defendants  not  served ••••••  268 


JvdKBaent.   • 

jurisdiction  to  render  by  confessioa • 1 

to  render  upon  consent • •  1 

to  vacate  or  modify • • 1 

of  action  on 1 

o£Fer  of,  by  defendant 148 

when  counterclaim  equals  demand   153 

when  demand  and  counterclaim  not  equal   158 

affirmative  relief  on  counterclaim   154 

final,  for  pluntiff  in  action  to  foreclose  Hen  on  chattel ........  141 

in  rcolevin 128 

in  replevin  for  part  of  several  chattels 121 

requisites  of,  in  replevin   120 

where  property  has  been  attached 91 

when  nonsuit  authorized 248 

of  dismissal  on  merits 240 

when  sum  exceeds  jurisdiction   250 

when  court  may  direct  verdict   252 

where  defendant  liable  to  arrest 251 

decision  to  be  rendered  within  fourteen  days 230 

court  may  vacate  judgment  bv  default  253 

motion  to  vacate  or  amend  judgment 254 

conditions   on   vacating    250 

how  pleaded  168 

docketing  in  office  of  county  clerk 261 

lien  on  real  property  after  docketing •  268 

docketing  transcript  in  another  county , . .  269 

against  joint  debtors  when  all  not  serVed  264 

how  docketed  against  joint  debtors  when  all  not  served 267 

when  satisfaction  presumed   262 

satisfaction  of,   on  return  of  execution   277 

when  nonpayment  punishable  as  contempt 8 

against  marshal ;  docketing  transcript 270 

filing  of  transcript  of,  against  marsnal 297 

action  on,  against  joint  debtors  not  served   266 

warrant  of  attachment  in  action  on 73 

Iwrlsdt  etioln, 

generally 1 

of  district  courts  transferred  to  municipal  courts 1 

of  justices  of  peace  transferred  to  municipal  courts 1 

in  what  district  action  to  be  brought  25 

transfer  of  action  to  proper  district 25 

how  affected  by  vacating  warrant  of  attachment 90 

of  action  to  recover  chattel 95 

counterclaim  for  amount  exceeding , . .  ^i .  157 

demurrer  to  complaint  for  lack  of • 158 

answer  of  title  to  real  property .' 179-183 

title  to  real  property  appearing  on  plaintiff's  showing. .......  184 

nonsuit  for  lack  of , 249 

party  may  remit  amount  exceeding  jurisdiction 250 

of  action  on  marshal's  bond  ...i. 296 

fvry  and  Jnrors. 

demand  for  trial  by,  in  dispossess  proceedings •  •  1 

trial  fee  in  action  by  employee  for  services «••••••••  4# 

mlioondttct  of  jurors  punishable  as  civil  contempt. •.•.•••...••  8 


INDEX  TO  MUNICIPAL  COURT  ACT. 

J«ry  and  Jvrors  —  Continued. 

dcKii<iuent  jurors  puniskable  for  cMI  oonteaipt S: 

drawing  the  jury   2B 

list  o€  jvrors  to  be  furnished  to  clerk 28 ' 

quaHfication  ef  jurors • S 

exemption  from  service  in  other  courts. ..<« 29 

fine  against  delimiuent  junor 2S 

-when  jury  of  twelve  may  be  demanded  234 

how  jurors  summoned    h. •.»....  9B 

proof  of  service  of  summMn   ....4..... ^ 

summoning  of  tailsmea ^ 

ballots  of  >urora  summoned  but  not  drawn <. 3i 

requisites  of  verdict • ^ 

fees  of  jurors ^ 

may  administer  oaths,  etc \* 

to  hold  court  in  district  for  which  elected » 

rotation  of  justices   ,,.....,...« ^ • •••••  |t 

death  or  removal  not  to  ioytair  proceedings  •  • j^ 

successor  in  office  may  continue  proceedings j* 

to  have  access  to,  and  possession  of  courthouse |» 

board   of,    how   constituted " 

election  of  president ••••.... U 

meetings  and  minutes  thereof ^^ 

designation  of  secretary ^ 

may  establish  public  rules  relative  to  meetings,  etc......  U 

may  make  rules  of  procedure^  and  oractice ^ 

concurrence  of  m^ority  required  tor  reaoltttioo ^^ 

Jumtleeu  of  the  Peace. 

jurisdiction  transferred  to' municipal  courts  .......•••.••• ^  , 

I* 
Ubel. 

actions  for,  excepted  fr6m  jurisdictloa • « 1 

I4en. 

jurisdiction  of  Action  to  enf Of-ce  mechanic's  lien ^  ! 

of  judgment  on  reiil  property  after  docketing «^ 

foreclosure  of  chattel  Tien,  jurisdiction  of  action.. 1 

when  action  may  be  Maintained |^ 

warrant  to  seize  chattel  jj 

action  on  conditional  sale  agreement ' ^ 

action  on  contract  for  hiring  of  personal  property Jj 

issuance  of  execution  against  person %.»..«•.  J|* 

allegation  that  property  disposed  of  or  concealed ^^  ' 

when  order  of  Arrest  gf Anted >'. {]|  '.. 

indorsement   of  summons .....••  |^  ! 

final  judgment  for  plaintiff  j^  | 

right  to  foreclose  without  action  not  affected **•  i 

mode  of  enforcing  lien  specially  prescribed  bj  tiw  not  | 

affected »  ! 

tilittttAtltm  of  AcflofftW. 

by  cUim&nt  in  re)>levin  against  martbat "^  i 

Iiiii&atie. 

service  of  Irtxnim'ons  on ,... .....••  ^ 

Bf . 

Mallcfoufl  ProMecvtfon.  ^ 

actions  for,  excepted  from  jurisdicti<m » ...••*•.•••  ^ 

lAirrfletf  lllTomeii. 

Srfe.'arsb,  **HtTS«AMD  AND  Wti^.**  - 

may  prosecute  or  defend  as  if  siilgle • ••••••••••  * 
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defined    9d0 

ttot  to  act  as  attorney   2to 

liability  for  neglect  to  levy  or  return  execution 276 

misbehavior  punishable  as  civil  contempt    8 

may  serve  summons ^ 

process  to  be  served  by  marshal   3TO 

to  serve  order  of  arrest,  etc. •  ^ 

to  collect  debts,  etc.,  attached. .  .^ ^J 

may  serve  process  within  city  limits   •  •  •  303 

laws  relating  to  taking  and  restitution  of  property  by  sheriffs 

applicable   2ak 

to  keep  entry-book  »"» 

to  indorse  process •  •  •  gjg 

removal  and  suspension  ojj^ 

hearinj?  before  secretary  to  mayor ^W 

fees  of I5J 

costs  on  order  to  prosecute  bond gg» 

bond  to  be  executed  by   ^ 

form  and  sufficiency  of  bond • '^ 

jurisdiction  of  actions  on  bond ^^ 

prosecution   of  bond    • ^X 

in  what  court  bond  may  be  prosecuted g^ 

rendition  of  judgment  against ^ ^Li 

docketing  of  transcript  of  judgment  against ^ 

judgments  asrainst;  transcript;  execution   ^1 

entry  of  judgment  to  be  indorsed  on  bond V"\ So 

amount  collected  on  judjrment  to  be  credited  on  bond <••  ^ 

city  clerk  to  report  canceled  bonds  to  mayor gJJJ 

renewal   of   bond i; "  V  "  * ; '  oni 

appointment  waived  by  failure  to  nlc  bond  f"» 

payment  of  money  collected  by 307 

contempt  for  failure  to  pay  money  collected oOi 

Master  smd  Servant. 

free  summons  in  action  for  services »  44 

execution  under  judgment  for  wages 274 

costs  in  action  by  working  woman  for  wages - 340 

no  fees  to  be  exacted  in  action  for  wages- 348 

Mayor. 

removal  and  suspension  of  marshal •  •  300 

MechanfCH'  Xlen*. 

jurisdiction  of  action  to  enforce 1 


when  waived  by  corporation 177 

M^aey. 

may  be  attached •  < 

N. 

llaaie. 

when  misnomer  waived  by  corporation 177 

]fearU8reii«e. 

as  ground  of  attachment 73 

pleading  matter  in  mitigation  of  damages 174 

Hearotlalile  Ia«trament*. 

joinder   of   parties   to 42 

may  be  attached • 77 

right  to  counterclaim  demands  against  transferor 152 

Hew  Trial. 

jurisdiction  to  grant 1 

motion  for,  in  disixjsscss  proceedings • ....  4 ..... .  a 

motion  to  set  aside  verdict,  etc 254 

for  fraud  or  newly-discovered  evidence 2«>5 

court  may  impose  conditions *.  256 


r 
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New  York  City. 

jurisdiction   of   actions  against    1 

jurisdiction  of  action  for  penalty  given  by  charter 1 

in  what  district  action  by  or  against  to  be  brought 2a 

corporation  counsel  may  be  summoned,  etc 29 

order  of  arrest  in  action  for  fine  or  penalty  under  ordinances..  64 

Konrenideiitii. 

in  what  district  action  to  be  broui^bt j. 25 

personf  having  regular  plac^  of  business  not  nonresidents 25 

order  of  arrest  in  action  against  94 

attachment  in   action   against 14 

verification  of  pleadings  for   • IM 

Nonautt. 

when  authorized   2^ 

O. 
OAtb. 

defined '30 

justices    may    administer    10 

commissioner  to  take  testimony  may  administer 214 

Olllcera. 

order  of  arrest  in  action  for  funds  misapplied 56 

increased  costs  in  action  against S3 

Order. 

jurisdiction  to  vacate  or  modify 1 

Ordinances. 

order  of  arrest  in  action  for  fine  or  penalty  under 9 

P. 
Pnrtlea. 

appearance  of 4 

real  party  in  interest  to  sue 42 

who  may  be  joined  as 12 

when  joint  debtors  to  be  regarded  as  one  party. 4 

failure  to  join  persons  jointly  liable 43 

substitution  of  indemnitors  in  replevin  in  place  of  marshal U3 

demurrer  to  complaint  for  lack  of  capacity  to  sue 13A 

for  defect   of   parties    . . .  .^ 158 

demurrer   for  misjoinder  of  parties  olaintiff 1^^ 

order   of  substitution   pending  appteal 982 

substitution  on  death  of  adverse  party  before  appeal SM 

Payment. 

presumption  of  satisfaction  of  judgment M 

Payment  Into  Conrt. 

by  marshal  of  moneys  collected M 

Penalty. 

jurisdiction  of  action  for 1 

in  what  district  action  to  be  brought 25 

attorney-general  and  corporation  counsel  may  issue  summons...  *9 

fees  and  costs  in  action  by  state  or  city SI 

indorsement  on  summons  in  action  for 38 

order  of  arrest   in  action  for 54 

affidavit    and    undertaking   not   required   on   order   of   arrest  in 

action    for v* 

joinder  of  causes  of  action  for 146 

against   delinquent   witness 200 

Person. 

defined >.*........••  9Bfi 

Personal  Injuries. 

jurisdiction    of    actions   for 1 

joinder  of  causes  of  action  for « 14^ 

pleading  matter  in  mitigation  of  damages 174 
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jurisdiction  of  actions  for  injuries  to 1 

attachment  in  actions  for  injuries  to 78 

joixtdcr  of  causes  of  action   for  injuries  to 146 

pleading  matter  in  mitigation  of  damages   . . .  • 174 


I.  In  General. 

may  be  oral  or  written 145 

include  complaint,  answer  and  demurrer   140 

when  pleadings  ma]f  be  oral *  145 

when  issue  to  be  joined 145 

extension  of  time  on  special  appearance •.  145 

requisites  of  verified  pleadings ^63 

how  verification  to  be  made  ; 164 

by  whom  verification  may  be  made 164 

how  private  statute  pleaded 167 

how  judgment  pleaded 168 

how  conditions  precedent  pleaded 168 

allegations  to  be   liberally  construed    . . ! 170 

immaterial  variance  to  be  disregarded   171 

when  variance  deemed  material 172 

what  deemed  a  failure  of  proof 173 

allegation   of  incorporation 175 

when  proof  of  corporate  existence  unnecessary 176 

when  misnomer  waived  by  corporation   177 

in  actions  on  bastardy  bonds   17g 

in  actions  on  abandonment  bonds 178 

interpleader  by  order    X87 

n.   COMFLAINT. 

what  complaint  must  contain  149 

joinder  of  causes  of  action 146 

allegation  in  replevin  that  chattel  injured  by  defendant 119 

$  rounds  of  demurrer  to  complaint   , ., 158 

emurrer  to  specify  grounds  of  objection 159 

demurrer  to  separate  causes  of  action  IfjO 

III.   AHSWKt. 

when  written  answer  required   146 

when  answer  to  be  verified  145 

what  answer  must  contain 150 

answer  to  separate  causes  of  action  160 

effect  of  dental  of  knowledge  or  information  163 

partial  defenses [   ^  j74 

demurrer  to  partial  defense    !!!!.!!.'!  174 

matter  in  mitigation  of  damages  '...!!!  174 

defendant  in  replevin  may  set  up  title  in. third  person ...\\.\'.\  ne 

answer  in  replevin  may  demand  judgment  for  return  of  chattel! !  117 

demurrer  to  answer \\  jq2 

rV.    COUNTSBCXATM. 

when  counterclaim  may  be  pleaded 151 

rules  respecting  allowance  of  counterclaims 152 

judgment  when  counterclaim  equals  demand   153 

judgment  when  demand  and  counterclaim  not  equal 153 

affirmative  relief  on  counterclaim   ]  I54 

when  defendant  sued  in  representative  capacity. . . .^ \\\\  155 

in  actions  by  executors  or  administrators !.!!!!  156 

where  amount  exceeds  jurisdiction  of  coiu't !..!**  157 

reply  to  counterclaim  not  necessary  !!!!!"  I6I 

demurrer  to  counterclaim !!!!!,'!!  161 

V.  Amendment. 

when  to  be  allowed jqq 

of  petition  or  answer  in  dispossess  proceedings [  \ 

when    demurrer    sustained     \  145 

leave  to  plead  over  when  demurrer  disallowed \\\  145 
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VI.   AVSWKR    OF    TITLE    TO    BMKL   PSOPEBTT. 

requisites  of : . . .  13| 

^     *  undertaking  by  defendant  on  answer  of  title  to  real  propertj. . .  19 

i  '  new  action  to  be  brought  in  supreme  court lA 

discontinuance  of  old  action Ijfl 

penalty  for  failure  of  defendant  to  deliver  undertaking 19 

same  cause  of  action  and  defense  in  new  action 19 

to  one  of  several  defenses ^ 18( 

V    .    title  to  real  property  appearing  from  plaintiiPs  showing IM 

Poor  Peraona. 

•who  may  petition  for  leave  to  prosecute  a^ ' 

*      contents   of   petition    ^ 

certificate  of  clerk  to  petitioner's  cause  of  action tf 

petition  and  order  to  be  filed  ^ 

when  counsel  to  be  assigned ^ 

attorney  to  act  without  compensation   A 

annulling  leave  to  sue  as 41^ 

when  defendant  may  defend  as # 

order  permitting  defendant  to  defend  as Hj 

annulling  leave  to  defend  as  & : 

appeal  where  plaintiff  or  defendant  poor  person 8 ; 

costs  in    favor   of   petitioner 9^ 

Proceedinflra. 

jurisdiction  to  grant  or  vacate  stay  of • 1' 

stay  of,  not  to  exceed  five  days I 

Proceaa.  I 

where   service  may  be  made V  ! 

to  be  served  by  marshal  ...^ 2  i 

may  be  served  within  city  limits V  j 

Promtaaory  Ifotea. 

may  be  attached •••     t[ 

Proof. 

failure  of  proof  distinguished  from  varianoe • I** 

R. 
Real  Property. 

See,  also,  "  Dispossess  Proceedings." 

jurisdiction  of  summary  proceeding  to  recover • 1 

Answer  of  title .  ^ 

title  to,  excepted   from  jurisdiction   , * 

requisites  of  answer    ^ 

undertaking   by   defendant    w 

liability  of  surety  on  defendant's  undertaking ^ 

new  action  to  be  brought  in  supreme  court ^ 

discontinuance  of  old.  action "S^ 

penalty  for  failure  of  defendant  to  deliver  undertakittg ^ 

title    to,    aopearin^    from    plaintiflTs    showing 1A 

same  cause  of  action  and  defense  in  new  action 1* 

to    one    of    several    defenses k... tf$  \ 

costs  on  plea  when  undertaking  given 13! 

costs    on    discontinuance    after    answer 8T  ! 

costs  wher^  question  of  title  appears  from  plaintiff's  dsowinf . . .  S^  : 


Recorda.  ! 

transcript  of  proceedings,  etc,  presumptive  evidence  of  fact. . .     w  ; 

Removal. 

transfer  of  action  to  proper  district * 
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Hestltiiilon. 

when  defendant  allowed  to  defend  after  substituted  terrice  of 

summona   8Q 

pa  reversal  on  appeal 332 

board  of  justices  may  make U,      12 

vhcn  supreme  court  rules  applicable 20 

Iftle.  •  ^ 

for^lo9>re  of  contract  of  conditional  sale 189 


I^Altatry  Code.  ^^ 

in  what  district  action  for  penalty  to  be  brought , 25 

I. 

each  district  eonrt  to  have 18 


actions  for^  excqited  from  jurisdiction .* 1 

how  summons  served j* 31 

substituted  service  of  summons S2-34 

who  m^  serve  summons j 86 

proof  of  service  of  summons 36 

in  action  for  penalty  or  forfeiture 38 

when  execution  against  person  may  issue 30 

of  summons  when  property  attached 83 

of  subpoena • • • 197 

ai  notice  of  appeal  on  vcapondent. « 312 


joinder  or  persons  severally  liable  on  instrument 42' 

defined  360 

lUiAder. 

actions  for,  excepted  from  jurisidiction 1 


may  be  continued  until  completed 15 

may  be  continued  before  another  justice .- 15 

itete*                                                                                        V-  00 

attorney-general  may  issue  summons  in  action  hitr^r\ai\ty ^ 

fees  and  costs,  jn  nctions  for  penalties . . .  .• "•* 20 

NMtiite.  '  ^ 

how  private  statptc^leaded v*.-. 167 

Itey. 

jurisdiction  to  grant  or  vacate  slay  of  execution 1 

not  to  exceed  five  days ^ 

HeB09r«pHer. 

fees    of ••••  <*^'' 

Ho«k. 

may  be  attached » ' 

l«batUi«lon  of  Centre versy.  ^^^ 

upon  facts  submitted  .'.'..« t. 2f\ 

papers  to  b*  filed 242 

>          provisional  remedies  not  to  be  granted 243 

'  *        trial  and  rendition  of  judgment V 243 

diimissal  for  insufficiency  of  statement  of  fact 243 


\         isa 


.•k 


issuance  of 196 

service  of   197 

commissioner  to  take  testimony  may  issue 214 
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fr 


xtion . 

>  isue  or  vacate  requisition . 

executed  by  marshal . 

-    recover  chattel   may   be  brought 

.     lot  be  brought _  i 

lertaking   by   plaintiff -  ^ 

ntiff's  affidavit j 

jveral  chattels  are  to  be  replevied ) 

ntiff's  undertaking  for ^ I 

may  make  affidavit  for  replevin  or  return  i 

Aevin ^ 

executed    -3 

i  on  defendant   -] 

*J^  jisition  when  property  concealed,  etc 

'  .  *"  ■     n   possession    

1  erty  by  marshal   

'  .       tion   

.  on  to  plaintiff's  sureties 

•    . ..   ■  laintifTfl  sureties '        ] 

^dant  requires  return  of  chattel i 

lotice  to  return  chattel 

ertaking  by  defendant  for  return 

sureties 

t  nreties   

.  f  iertaking 

deliver  chattel  to  pfauntiff 

nt 

g  delivery  by  marshal 

-.third  person 

« ■       '  jperson  making  claim «- 

•intiff  to  marshal  against  claim 

tel   to   claimant    for   failure   of   plaintiff  ti 

It  against  marshal 

-shal  against  action  by  claimant 

ureties  as  defendants  in  Ection  by  claimant 

'  interplead  and  defend 

t         •  a  third  person 

i   ••  and  judgment  for  return  of  chattel 

"     "     •  •   cution  on  judgment  for  delivery  of  chattd 
mages  awarded  by  judgment  of  replevin... 

•       '  iries  to  chattel  by  defendant 

»•  •  Lirics  to  chattel  by  defendant 

♦   '    >        •   prment,  verdict,  or  decision 

for  part  of  several  chattels 

ages  on  default  of  defendant 


Its   of   execution 

to  take  chattel  under  execution " .  i 

ay  sue  on  defendant's  undertaking ^ 

may  sue  on  plaintiff's  undertaking 

to  execution  presumptive  evidence  against  ! 

struction  of  chattel  as  defense  in  action  «gi 


to  replevy  on  jurisdiction  of  action, 
re  defendant  not  personally  served . 
:s  of  action , 


'alsc,  a  contempt. . 
xulcs  for 
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